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MOTION FOR DECLARATORY JUDGMENT

TO: THE HONORABLE JUDGES OF THE AFORESAID COURT
Pursuant to the provisions of Code of Va., 1950, as amended, Sec.
8-578, et seq., the plaintiff moves the court for a declaratory judgment,
and for that purpose makes the following allegations:
1. The plaintiff is the owner of certain real estate located in the City
of Richmond, Virginia, upon which the plaintiff has completed the construction of certain townhouses and apartments, (herein called Construction Phase I) and upon which certain townhouses and apartments
are presently under construction (herein called Construction Phase II) .
Prior to January 1, 1971, the real estate was located within the then
geographic limits of the County of Chesterfield, Virginia, which is to say
that on that date the plaintiff's property was "annexed" by the City of
Richmond in an action brought for that purpose in the Circuit Court of
Chesterfield County. Under the terms and provisions of said annexation
decree, the City of Richmond was ordered to make available to its citizens and landowners the use of public improvements within the annexed
area.
2. Prior to the said land being annexed, Chesterfield County built
a sewerage line to service properties in the general area, named "Pocosham Creek Main Trunk". An agreement had been entered into between
the plaintiff and the County dated April 10, 1969, whereby the plaintiff
had advanced to the County $60,000.00 which money the County used
to defray the expense of constructing said sewerage line, which agreement further provided that the plaintiff was to be reimbursed said sum
from "actual connection fee charges'' as the same were paid to the
County by the plaintiff and others connecting to said line. The plaintiff
connected Phase I to said sewerage line and other property owners have
made connections to said sewerage line, both before and after the annexation. The plaintiff has been "reimbursed" the said $60,000.00 in
accordance with the agreement. The plaintiff alleges that the agreement
of April10, 1969 has been completely executed in every respect.
3. A number of agreements have been made between the City and
the County, prior and subsequent to the annexation decree, to fix as between said defendants their respective financial obligations to each other
concerning public improvements and in performance of the City's obligation under the annexation decree to reimburse the County for the ac-
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quisition of public improvements by the City, or the use of such public
improvements ,by City owners, the exact nature of which agreements is
unknown to the plaintiff.
4. After the annexation decree the City and County have made
available to City residents and property owners (other than the plaintiff)
the use of Pocosham Creek Main Trunk within the annexed area upon
permits granted to such property owners at the duly constituted City
permit entry fee of $229.00 per single connection to said sewerage line,
said fee being the same in amount regardless of the number of individual
dwelling units served by one single connection (within limits not here
material).
5. Under ordinances duly enacted by the City of Richmond, which
by their nature apply to the plaintiff, the plaintiff is required to deal
with and secure from the City of Richmond a permit in order to connect
Phase II to Pocosham Creek Main Trunk. The plaintiff has applied to
the City to make one single entry for 37 individual dwelling units at the
prevailing City rate chargeable therefor of $229.00. The plaintiff's application complies in every respect with each and every. ordinance and
regulation of the City of Richmond to entitle it to make the sewerage
connection. The City has notified the County of Chesterfield that it
proposes to issue to the plaintiff a permit upon the basis applied for by
the plaintiff, and to charge the plaintiff the sum of $229.00 for such
connection, which the City contends to be full compliance with the annexation decree and such agreements as have been made between the
defendants.
6. The County of Chesterfield asserts itself to be the owner of Pocosham ·Creek Main Trunk. The County has notified the City that it
forbids entry by the plaintiff into Pocosham Creek Main Trunk unless
the plaintiff pays to the County the sum of $11,100.00 which it claims
the plaintiff owes the County as the amount due it based upon the contract dated AprillO, 1969 between the County and the plaintiff, and the
contracts between the City and the County made prior to and subsequent to the annexation.
7. The plaintiff believes, and therefore alleges, that neither City or
County objects to plaintiff connecting Phase II and future phases to
Pocosham Creek Main Trunk, that sewer service is available to the
plaintiff, and that the controversy is limited to the amount payable by

App.3
the plaintiff to the City or County for such connection. The City claims
the sum due is $229.00, whereas the County says the sum due is
$11,100.00, that is, $300.00 per apartment unit for 37 individual dwelling units in one single line entry.
8. The plaintiff says that its property in question is now situated
within the City of Richmond, and that it is subject to no higher connection fee than that generally imposed by the City upon City property
owners, that the plaintiff is not a party to the annexation decree nor to
any of the contracts made pursuant thereto or otherwise between the
City and the ·County, and that it is entitled to enter said line at the prevailing rates charged others by the City of Richmond.
9. As a result of the aforesaid conflicting contentions between City
and County, the City has failed, neglected or refuses to issue a permit to
the plaintiff upon its application to connect said sewer line, a position
which the plaintiff says is contrary to law as between the plaintiff and
the City, there being no legitimate basis for refusal of the plaintiff's application filed with the City.
10. Prior to the plaintiff becoming fully informed of the details of
the controversy existing between the defendants as set forth in the foregoing paragraphs, the plaintiff was directed hy the City to apply to the
County for entry into said sewerage line, and the plaintiff made application to the County under protest, and under protest paid the County
the sum of $11,100.00 with said application, basing its protest upon its
then asserted right to deal with the City to the exclusion of the County,
and to enter said line at the regularly established City rate. The plaintiff
has withdrawn said application to the County, and has demanded reimbursement by the County of the protested payment, but the said
County of Chesterfield has failed, omitted or refused to refund the
plaintiff.
WHEREFORE, the plaintiff prays that the court will adjudicate
the rights of the parties, and that the court will ADJUDGE, ORDER
and DECREE that the proper party for the plaintiff to address its application for entry into Pocosham Creek Main Trunk for the presently proposed connection and all future planned connections is the City of Richmond, that the rate payable for one single entry into said line to service
37 individual units and future connections is the duly established City
rate of $229.00 per connection, that upon payment of said sum by the
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plaintiff to the City that the City be ORDERED to issue to the plaintiff
a permit to enter said line, that the controversy between the City and the
County be adjudicated upon its merits as between said defendants as to
such debits and credits as may be lawfully due or owed between them,
that the County be enjoined temporarily and permanently from interfering in any way with the plaintiff's entry into Pocosham Creek Main
Trunk in accordance with City regulations, that the contract between
the plaintiff and the County dated April 10, 1969 be declared fully
executed and not controlling as to the connections presently proposed
and planned for the future, and that the parties may have such other,
further or general relief as the nature of the case may require.

*

*

*

ORDER
Entered June 12, 1972

Virginia:
IN THE LAW AND EQUITY COURT OF THE CITY OF
RICHMOND, the 12th day of June 1972.

*

*

*

This cause came on this day to be heard upon the papers formerly
read; upon the sole question of whether or not that certain contract
between the plaintiff and the County of Chesterfield dated April 10,
1969, is executory or executed; upon the evidence heard in open court
of the plaintiff and the defendant County of Chesterfield; and was
argued by counsel.
Upon consideration whereof and for the reasons stated in open
court which were recorded by the court reporter, the court finds that
the aforesaid contract is an executed contract and is not executory, to
which action of the court the defendant County of Chesterfield objected.
Thereupon the County of Chesterfield tendered its motion, which is
hereby ORDERED filed, that this court stay the proceedings in this
suit to allow the said defendant the opportunity to reconvene the annexation court referred to therein, which motion the court overrules, to
which action of the court the defendant County of Chesterfield, objected.
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Copies of this order shall be mailed to counsel of record for the
parties.
And this cause is continued.

*

*

*

GROUNDS OF DEMURRER

Comes now your defendant, County of Chesterfield, by counsel, in
response to plaintiff's motion and request of the Court made on April
28, 1972, to state specifically the grounds of the demurrer filed herein on
April 4, 1972, and as and for its grounds of demurrer alleges and says
that the Motion for Declaratory Judgment filed in this cause is not sufficient as a matter of law for:
1. That your defendant owns Pocosham Creek Sewer Main Trunk
and its ownership and all indicia of ownership of Pocosham Creek Sewer
Main Trunk where it enters in and passes through the City of Richmond
has been formerly adjudicated by the Annexation Court.
2. That the plaintiff does not have and has failed to show or otherwise allege that an actual controversy exists about the matters which
it complains as required hy Title 8, Chapter 25, of the Code of Virginia of 1950, Sections 8-578 through 8-585, as amended.
3. That the plaintiff does not have and has failed to show or
otherwise allege any justicible interest in and to the Pocosham Creek
Sewer Main Trunk.
4. That the plaintiff has failed to show that it does not have a full,
adequate and complete remedy by other legal process.
5. That the plaintiff has failed to exhaust its administrative
remedy as required by law.

*

*

*

MOTION

Comes now your defendant, County of Chesterfield, by counsel, and
moves the Court to stay the proceedings in this case to allow your defendant the opportunity to reconvene the Annexation Court pursuant to
Section 15.1-1047 of the Code of Virginia, 1950, as amended, which
Court is still in existence by virtue of the aforesaid section, upon the
following grounds:
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( 1) That the controversy between the defendant City of Richmond and defendant, County of Chesterfield, as alleged hy plaintiff was
and is the subject matter, among other things, which the Annexation
Court heard and adjudicated by its order of annexation entered July 12,
1969.
(2) That the said Order of Annexation entered by the Annexation
Court is not subject to collateral attack.

*

*

*

ANSWER AND GROUNDS OF DEFENSE

Comes now your defendant, County of Chesterfield, by counsel, and
as and for its answer and grounds of defense to the motion for declaratory judgment filed against it by said plaintiff alleges and says:

1. That it admits the allegations set forth in paragraph 1 of the
motion, except that it denies that the City of Richmond was ordered by
the annexation court to make available to its citizens and landowners
the use of public improvements within the annexed area. It believes
and therefore asserts that the "Annexation Decree", speaks for itself.
Among the numerous provisions of the Decree or "Order of Annexation" is the provision that the County of Chesterfield will construct,
own, operate and maintain "Pocosham Creek Sewer Main Trunk",
which is the subject matter of this suit.
2. That it denies the allegations set forth in paragraph 2 of the
motion, except that it admits that the plaintiff and defendant County
entered into an agreement dated April 10, 1969. It believes and therefore asserts that this agreement speaks for itself. Among other provisions
of the said agreement, the County at the request of plaintiff assumed
ownership of the said "Trunk" and agreed, among other things, to own,
operate and maintain the said "Trunk" and the plaintiff agreed, among
other things, that the County shall have the right to make such connection and monthly service charges as it deems necessary and to be bound
by and comply with all laws, ordinances, resolutions, rules and regulations of the County governing charges and the manner of operation and
maintenance.
3. That it denies the allegations set forth in paragraphs 3, 4 and 5
of the motion.
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4. That it denies the allegations set forth in paragraph 6 of the
Motion except that it admits ownership of Pocosham Creek Main
Trunk.

5. That it denies the allegations set forth in paragraph 7 of the
Motion, except that it admits County sewer setvice is available to the
plaintiff.
6. That it denies the allegations set forth in paragraphs 8 and 9 of
the Motion.
7. That it denies the allegations set forth in paragraph 10 of the
Motion, except that it admits that the plaintiff made application for
sewer connection to Pocosham Creek Main Trunk and paid the County
$11,100.00, said sum being the connection fee duly established by the
County for ·the connection plaintiff applied for.
8. In further defense hereof your defendant alleges and reasserts
that the matters and things complained of by plaintiff and the issues
raised therein are matters and things which the Annexation Court addressed itself to and has formerly decided in its "Order of Annexation."
WHEREFORE, your defendant having fully answered the Motion
for Declaratory Judgment prays that it be dismissed as a party defendant in this case and allowed to go hence with its cost in hand expanded.
Virginia:

*

*

*

ORDER
Entered Odober 6, 1972

IN THE LAW AND EQUITY COURT OF THE CITY OF
RICHMOND, the 6th day of October 1972.

*

*

*

This cause came on this day to be heard upon the papers formerly
read; upon the evidence heard ore tenus on July 13, 1972; upon certain
exhibits received in evidence at hearings on June 1 and 12, 1972; and
was argued by counsel.
Upon consideration whereof, the court, for the reasons set forth in
a letter to counsel of this date, hereby declares as follows: that the proper
party for the plaintiff to address its application for sewer service from
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Pocosham Creek Main Trunk for the presently proposed connection and
all future planned connections for the property in question is the City of
Richmond; that the rate payable shall be the duly established City rate;
that upon payment by the plaintiff to the City of the required sum, assuming the application is otherwise proper, the City shall grant the
plaintiff permission to enter said line; that upon application by the City
to the County for such entry, the County will permit such entry; and
that the County pay to the plaintiff the sum of Eleven Thousand One
Hundred Dollars. To all of which action of the court, the County of
Chesterfield, by counsel, objected.
And nothing further remaining to be done herein, this cause shall
be stricken from the docket and the papers placed among the ended
causes.

*

*

*

LEITER OPINION
Dated October 6, 1972

Gentlemen:
Enclosed you will find a copy of the final decree entered today in
favor of the plaintiff which declares that the plaintiff should direct its
application for entry into Pocosham Creek Main Trunk for the presently
proposed connection, and all future planned connections in the City of
Richmond, to the City of Richmond; that the said city should grant such
permission, at the duly established city connection rate, assuming of
course that the application is otherwise proper; and that the County of
Chesterfield refund to the plaintiff the sum of $11, 100 previously paid
under protest.
The suit involves a dispute between the plaintiff and the defendants
and within that controversy is a dispute between the defendant City and
defendant County. It all arises out of the recent annexation by the City
of a portion of the County by decree effective January 1, 1970 and entered on July 12, 19'69 (Exhibit A for a hearing hereon on June 1,
1972).
The plaintiff owns property which is in the newly annexed area.
On this property, it is in the process of constructing 663 multifamily
dwelling units called the Town and Country Apartments (D-1, 6/12/
72). Prior to the annexation, the County built a sewerage line known
as Pocosham Creek Trunk (D-4, 6/12/72), the cost of such construction
being defrayed, in part, by a payment of $60,000 by the plaintiff pur-
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suant to a contract between the plaintiff and the County dated April10,
1969. (P-1, 6/12/72) The court has previously held by order herein
of June 12, 1972 that this "developer participation agreement" has been
fully executed.
This $60,000 covered the connection for sewer service of 200 residential units ("Phase I") at the then rate charged by the County of
$300.00 per residential unit. This was actually called a "refund" to the
plaintiff by the County from actual connection fee charges, pursuant to
paragraph 11 of the April, 1969 contract. Effective on July 1, 1972, this
County rate increased to $600.00 per unit. The City rate for connection
to a sewer line under these circumstances is $229.00 per connection and
therein lies the cause for this controversy.
The plaintiff seeks now to obtain permission to connect "Phase II"
of its construction project. Previously, it had applied to the County for
a permit to connect 3 7 dwelling units and under protest tendered on
October 5, 1971 the sum of $11,100. (P-2, 6/12/72) On October 8,
1971, it withdrew its application to the County and thereafter on November 8, 1971, applied to the City "requesting a sewer connection for
176 apartment and townhouse units in the Town and Country Apartments project." Letter of 11/16/71 in P-2, 6/12/72.
Now the plaintiffs property is located in the City as the result of
annexation. The County owns that part of the Pocosham Creek Trunk
within the boundaries of the City which serves the plaintiff.
The City planned to grant the application, issue the permit and
forward the $229 to the County, under the terms of the "Twenty Year
Sewer Contract" (D-1, 7/13/72) but then refused to do so when the
County objected maintaining that since it owns the line, it (the County)
was entitled to receive the connection charges at the County rates pursuant to the terms of certain City-County discussions held between the
time of the entry of the decree and the effective date of annexation, such
discussions being held pursuant to the terms of such decree in paragraph 6 on page 7 of exhibit 108 thereof. See annexation decree and
D-7, 6/12/72.
As the matter now stands, the plaintiff is being frustrated in its
further development of its project beause of its inability to obtain
sewer service for this phase of construction. It has sought the aid of
this court for a declaration of its rights. Ancillary to, but a part and
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parcel of, the plaintiff's dilemma is the problem between the County
and the City, which issue the City has asked the court to resolve.
As stated, the County's position is (without waiving its objection to
the court's prior action in holding the April, 1969 contract fully executed) that since it owns the Pocosham Creek Main Trunk, the plaintiff must pay a charge for connection into the line at the County rate,
such amount being payable to the County. The County relies, first, on
the terms of the annexation decree and specifically paragraph 6 on page
7 of exhibit 108. It contends that an oral agreement was reached in
discussions held subsequent to the entry of the decree between ·City and
County officials on this matter. It is not disputed that the plaintiff was
not a party to either the annexation proceedings, the subsequent informal City-County discussions, or the 20 year City-County sewer contract.
Secondly, the County relies on Code, §15.1-300 as authority for
requiring the plaintiff to obtain permission from it for connection to the
County line.
The City argues that the 20 year contract controls and that it was
the culmination of the negotiations directed by the annexation court in
exhibit 108. It asserts thaf the City shall collect at the City rate the
connection charge, which should be forwarded to the County. The
County argues that the 20 year contract deals only with sewage treatment and has nothing to do with connection fees.
The issue to be decided is, of course, which defendant should be
required to issue the permit to the plaintiff and on what terms.
The plaintiff is now a citizen of the City. It was not a party to
any of the proceedings or negotiations material to this dispute except
the April, 1969 contract, which has been fully executed. The evidence
is uncontradicted that other citizens of the City similarly situated have
been issued permits by the City at City rates for entry into the Pocosham
line. (Transcript 7/13/72, pp. 24, 28, 29, 30, 32, 36) To refuse the
plaintiff a permit under these circumstances unless it paid the County
rate would be treating this City citizen differently from others similarly
situated, and this is prohibited. "A municipality has no more right to
practice discrimination as to its services or the rates imposed therefor
than does a privately owned public utility." Roanoke v. Fisher, 193 Va.
651, 658 (1952). See also Montgomery v. Greene (Ala. 1914) 65 So.
783; Mantgomery v. Greene (Ala. 1913) 60 So. 900, 902. Except as
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otherwise provided by law, the plaintiff is entitled to the same treatment
by the City of Richmond as others similarly situated therein.
But the County refers to Code, §15.1-300 and argues that its provisions require the plaintiff to pay the County rate for the connection.
This section does not apply under these circumstances to this plaintiff.
This section authorizes the County to enter the limits of the areas mentioned to "establish" or "cause to be established" sewers and water
mains. Here, the sewer was already established and owned by the
County and the County's jurisdiction over it was susceptible to the control of the annexation court. However, even if it be assumed that it
applies in this annexation, it is doubtful that the section applies at all
to the County. By its terms, it allows the governing body of the County,
in order to protect the public health, to cause to be established and
maintained public sewers along the streets "in any incorporated town,
village or suburbs of any city" and allows connections thereto on such
terms as the County shall prescribe. The area in dispute is located
neither in a town or village. Moreover, it is not located in the "suburbs
of any city" within the meaning of that statute, as that phrase has ·been
construed in dicta in Old Dominion Land Co. v. Warwick Ca., 172 Va.
160, 167-168 ( 1939). There, "suburbs of any city" was said to mean
"suburbs in the counties" referring, of course, to that area in an adjacent
county on the outskirts of a city but not within the corporate limits of
the city proper. See Webster's New International Dictionary, Second
Edition, definition of "suburb." p. 2516.
Code, §15.1-302 may be more applicablr, assuming these statutes
apply at all as aforesaid, because it deals directly with establishing
sewers by a County in the corporate limits of a City and allows _connections on such terms as the City may prescribe.
The County's other line of defense deals with the alleged agreement reached by the City and County during discussions held following
the entry of the annexation decree. The City officials, the witnesses
Allnutt and Talcott, testify, in effect, that the 20 year sewer contract
was the extension of the annexation decree and that those documents
control here. The County officials, the witnesses Burnett and Painter,
testify that the 20 year contract does not relate to this dispute, but that
in the meetings held following the entry of the decree, the City indicated
it would raise its connection fees to the County rate so the County
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would have the 'benefit, at County rates, of the plaintiff's connection
charges.
There is no dispute, however, that the parties defendant agreed
that "[t]he sewer connection charges from the Town & Country Apartments are to be paid to the County except when such connections are to
a line to be maintained by the City." See Mr. Talcott's testimonyT. 54; and Mr. Welchon's letter to Mr. Davison of 10/,6/71 (P-2,
6/12/72).
Moreover, the County's evidence shows there was no agreement
that the City would raise its rates. The witness Burnett testified that
"{t]here was no agreement. We just understood it had to be, and we
counted on it." Transcript of 7/13/72, page 93. There was an agreement that the County would receive the connection charge collected
by the City but no agreement that such charge would be at the County
rate.
Upon a consideration of all the evidence, the court finds as a fact
that the plaintiff's position in this dispute is controlled by the provisions
of the annexation decree as extended by the 20 year City-County contract and that under the terms of these documents, there is no requirement for the City, insofar as this plaintiff is concerned, to increase its
connection charges to the County rate for connections directly into the
County's sewer line. Reference is specifically made to the following portions of the annexation decree: the order itself in paragraph 9 on page
9; pages 6 and 7, paragraph C, of exhibit 108; and paragraph 9 on
page 4 of the Summary of Agreement.
For these reasons, the prayer of the plaintiff's bill is granted except that no injunction is entered at this time since the court will not
presume that the County will not comply with the declaration of the
rights of the parties made herein.
Very truly yours,
A. Christian Compton

*

*

*

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR
Notice Of Appeal

The defendant, County of Chesterfield, gives this, its Notice of
Appeal of the final judgment entered herein on October 6, 1972.
The transcript of the hearing herein on June 12, 1972 will be filed
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with the Clerk of the Law and Equity Court of the City of Richmond
when prepared. The transcript of the hearing on July 13, 1972 has
heretofore been so filed.
Assignments Of Error

The defendant, County of Chesterfield, as its grounds for appeal,
assigns the following errors:
1. The Court erred in assuming jurisdiction of the subject matter
of this suit in that the controversy is one which is wholly and exclusively
within the jurisdiction of the Special Three Judge Annexation Court
in the case of City of Richmond v. County of Chesterfield which Court
is still in existence.

2. The Court erred in over-ruling the Demurrer of the defendant
County of Chesterfield to the Motion for Declaratory Judgment.
3. The Court erred in over-ruling the Motion of this defendant
to stay the proceedings and require Town and Country Apartments &
Townhouses to seek a reconvening of the Annexation Court to hear
and decide the issues presented herein.
4. The Court erred in receiving into evidence a 20 year Reciprocal
Sewer Treatment Agreement between the defendant City of Richmond
and the defendant County of Chesterfield.
5. The Court erred in relying upon the 20 year Reciprocal Sewer
Treatment Agreement between the defendant City of Richmond and
the defendant County of Chesterfield for a decision in this case beyond
the limited purpose for which said agreement was admitted into evidence.
6. The Court erred in construing, interpreting and applying the
20 year Reciprocal Sewer Treatment Agreement between the defendant
City of Richmond and the defendant County of Chesterfield to the facts
and the law of this case.
7. The Court erred in holding that the rate payable by Town and
Country Apartments & Townhouses for sewer connection fees to the
Pocosham Creek main trunk is the duly established city rate.
8. The Court erred in ordering that upon payment by Town and
Country Apartments & Townhouses of the sum required hy the rate
established by the City of Richmond that the City shall grant said
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Town and Country Apartments & Townhouses permission to connect
to the Pocosham Creek main trunk.
9. The Court erred in ordering that the county permit Town and
Country Apartments & Townhouses to enter the Pocosham Creek main
trunk upon application filed with the County by the City of Richmond.
10. The Court erred in ordering the County to pay to Town and
Country Apartments & Townhouses the sum of Eleven Thousand One
Hundred Dollars ($11,100.00).
11. The decision and judgment of the Court is contrary to the law
and the evidence.
COUNTY OF CHESTERFIELD

*

*

*

EXCERPTS FROM REPORTER'S TRANSCRIPT OF TESTIMONY
June 12, 1972
Richard Davison,

[8]
* * *
a witness called on behalf of the plaintiff, having first been duly sworn,
testifies as follows :
Direct Examination
By Mr. Smithers:
Q You are Richard Davison? A Yes, sir.

Q And you are a general partner in Town & Country Apartments
& Townhouses, a partnership?

A That's correct.

Q Who are the other partners? A Rosalee Davison, my wife,
Ben Cohen, Zelda Cohen. There are, I think, two Trustees.

Q In your position as a general partner in the partnership, are you
authorized to deal under half of the partnership? A Yes.

Q Did your company purchase real estate in Chesterfield County
in 1968? A Yes, we did.

Q Is it the real estate which is the subject matter of sewer connection in this proceeding? [9] A Yes, it is.
Q

In 1968, when you signed an agreement to buy this property,
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was there sewer available to the site?
available.

A

No, there was not a sewer

Q What did you do insofar as discussing with the County of
Chesterfield whether or not sewer service could be made available?
A I think we entered into an agreement to purchase the property sometime in the middle of 1968 or maybe the Fall. I don't remember when
the date was.
We contacted, I believe, Mr. Painter or Mr. Welchons whether or
not sewer would be made available. And at the same time, we were
also discussing a proposed apartment project with the Planning Commission, and we found out that sewer could be made available.
And sewer and planning or a use permit for the apartments were all
contingent upon our purchase of the ground.

Q

Now, did you enter into an agreement subsequent to your
purchase of the real estate with the County as it related to sewer? A
Yes, the actual purchase.

Q Is this a copy of the agreement?
agreement.

A That is a copy of the

[10] Mr. Smithers: Your Honor, that is an identical copy to what
I mailed. I would have you mark the one I mailed to you as our exhibit,
if that is permissible.
The Court: All right. I will mark that as Plaintiff's Exhibit No. 1.
Note: An agreement is marked and filed as Plaintiff's Exhibit

No. I.
By Mr. Smithers: (Continuing)
Q All right, Mr. Davison, after this agreement was signed, in
Paragraph 10 of the agreement it calls for a developer or its assigns to
pay to the County of Chesterfield the sum of $60,000.00 towards the
cost of construction, constructing the system.
Are you familiar with that contract provision? A Yes, I am very
familiar with it.

Q In accordance with that provision, did your company make
payment to the County of Chesterfield of the sum of $60,000.00? A
Yes, in accord with the contract we made periodic payments of
$15,000.00.
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Q Do you have copies of these checks? [11] A Yes, I do.
The Court: Is there any dispute about whether or not the amount
was paid?
Mr. Mason: No, sir, no dispute about that.
By Mr. Smithers: (Continuing)
Q Now, at the time that you entered into this agreement, were
there any apartment units built on the site? A No. We did not-we
had anticipated that we would be building apartments, but as a matter
of fact with the change in conditions and the money market, we entered
into the agreement and like most builders, you know, you take a little
chance and you hope that things will work out.
But, we actually switched in midstream. We had started a conventional apartment project and because we could not get it financed,
we literally scrapped that.
In the Fall of 1969, ·which was six or eight months afterward, we
switched over to an FHA program type of apartment project and got
the feasibility in December of 1969, and we worked on plan.
In June of '70, we started a project that really was entirely different from what we started out with.

Q All right, Mr. Davison. Now, when you [12] started to build
on the apartment units, had annexation taken place? A Yes, annexation had taken place in January of '70. We did not start building until
June of '70.
But when we bought the ground or even when we got feasibility
in 1969, in the Fall, annexation was something that had been going
on for years really literally, and I did not know. As far as I was concerned, annexation might go on for another five or eight years. I just
did not know what was going to happen. It came as sort of a shock
when the County and the City got together as of the 1st of January,
in January when it was annexed.
Q Your property happens to be right on the boundary line isn't
it? A Yeah, right on the boundary line within the annexed area, and
I was not happy about it, because the taxes doubled and that I did
not like.
Q Now, you say you had not started construction of your apartments prior to annexation.
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To whom did you make application for a building permit? A
The City, the City of Richmond. We processed our building application
through, and also we presented the utility drawings to the City of
Richmond.

Q Subsequent to January 1st, 1970, did you .[13] submit, for
building purposes or for sewer construction purposes, anything to Chesterfield County? A I think it is possible that the engineer-as I told
you, months before we had planned something that was scrapped. So,
thinking that possibly it would be built in Chesterfield County, I am
sure that our engineer must have worked with their Engineering Department and then we scrapped that situation and worked with the
City of Richmond.

Q In your building permit application to the City, did you give
utility drawings, engineering drawings as to the sewer? A To the
City.

Q Were they approved by the City? A Yes, they had been.
The water lines and everything, I think. I think water in Chesterfield
County comes from the City, I understand.
Q And the building permit was issued by the City? A Yes.
Q Did you make connections for sewer discharge purposes into
the line in question or did one of your subcontractors make a physical
connection? A Well, yes. In the Summer of 1970, I think it was
when we started with our utilities, they made a connection into it and
I never thought anything about it.
[14] As far as I was concerned, that contract we had entered into
in April of 1969, that was over. I had paid my $60,000.00 on the
contract and \Ve just entered-! mean, we just tied into the sewer.

Q Did you make any payments of these $15,000.00 installments
after January 1st, 1970. A Yes. We made two installments, one, I
think, in February and one in June.

Q And you paid these to the County? A We paid these to
the County. I paid them on the basis that I had signed an agreement
in April of '69 and we were obligated under that agreement to pay,
so we paid our obligations.
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Q All right, sir. Now, what actually took place when you finished what you call Phase I in the Summer of 1970? A We finished
in the Summer of 1970 and I never-! was finished with the County as
far as I was concerned.

Q After Phase I, did you start to prepare for Phase II? A
Yeah, we started-well, yes, we started to prepare, I think, in 1970'71, I mean.

Q Was a feasibility study made as to Phase II? A Yeah, we
had a feasibility study with the FHA, and as a matter of fact, the
feasibility study did not [15] show any connection charges. I was
always under the impression that we did not have to pay any connection
charges.
And it was only in September of 1971, after we had gotten our
building permit, we had submitted our drawings to the City of Richmond; they were approved; we had gotten the building permit in June.

Q Did that include utility? A Sure. You have to submit all
of your utility drawings and everything in order to get a building permit. We were issued a building permit in June of 1971.
I gave the contract to Stanley Lyttle to do the sewer work and I
think he wanted to proceed in September. And that was the first I
heard from my superintendent who got it from Mr. Lyttle, who had
spoken to the City of Richmond, the Public Works Department. They
were not going to give him a connection, let him hook in the sewer.
So, naturally, we had to proceed and on that basis I had to proceed.
And I called up Mr. Welchons, I believe either the latter part of September or the first part of October, 1971, and we talked and I think
he told me that I was going to have to pay the connection charges. I
think that is what happened.
And I was not happy about it. I consulted my attorney and I paid
the lesser amount for thirty-seven [16] connections under protest in
October of 1971.

Q Mr. Davison, would you identify these documents? What are
they, correspondence which relates to what? What are they? A Those
are the documents relating to paying the sewer connection fees after
Octdber, 1971.

Q

All right, sir, and on the receipt of payment, which is the

App 19
form that you used in Chesterfield County for making application, did
you write thereon that the payment was made under protest? A I
sure did.

Q Point out to the Judge, if you will, where you- A I would
like to make one comment and that is opposed to the other forms that I
sent in, because I think it is important. On the regular contract, we
made payments and every time I made a payment of $15,000.00, Chesterfield County sent me one of these kind of forms as a receipt. I
treated it as a receipt.
Whereas on this one I literally had to make application. You see,
on the others I did not make application because I was under the impression that it was a contract from April, '69, and I was not making
application for any connection charges.
{ 17] The Court: I will mark these series of letters, with the
exception of the form letter, as Plaintiff's Exhibit 2, that is the letters
from October 5 and November 16, 1971, as Plaintiff's Exhibit 2.
Then, the form which Mr. Davison just referred to will be Plaintiff's Exhibit 3.
Note: A series of letters are marked and filed as Plaintiff's Exhibit

2.
A form letter is marked and filed as Plaintiff's Exhibit 3.
By Mr. Smithers: (Continuing)
Q Mr. Davison, you are referring to the form of receipt which
evidenced your $15,000.00 payment and how that differed from your
application under protest.
I ask you to look at these copies.
Mr. Smithers: These are not introduced, Your Honor, for the
purpose of payment, which has already been stipulated. This is just a
form.
By Mr. Smithers: (Continuing)
Q When you sent in the $15,000.00 payment, you .[18] received
that form from the County, is that what you are referring to? A Yes.
They sent this back and I signed it and returned it to them.

Q But, on the last payment made under protest, you actually
initiated that? A I actually initiated it, because they considered it
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a connection charge. This one I did not consider any connection charge.
I just considered it as part of the contract payment.
The Court: Do you want to offer those?
Mr. Smithers: Yes, sir.
The Court: Plaintiff's 4.
Note: Letters are marked and filed as Plaintiff's Exhibit 4.
Mr. Smithers: That's all we have, Your Honor.
The Court: All right, let me read these exhibits before you move
on.
Mr. Smithers: I will ask one more question, Your Honor.
The Court: Let me read these exhibits, Mr. Smithers, and I can
keep up with the testimony a [19] little bit better.
Mr. Smithers: Sure.
The Court: (The Court reads the exhibits.)
Smithers, go ahead.

All right, Mr.

By Mr. Smithers: (Continuing)
Q Mr. Davison, to whom do you pay your sewer service charges
monthly? Who do you pay your sewer bill to? A The City of Richmond.

Q Have you ever made payment for sewer service on the monthly
basis to the County? A No.
Mr. Smithers: That is all we have, Your Honor.
[20]

Cross-Examination

By Mr. Mason:
Q Mr. Davison, you stated that you purchased this property in
1968. Did you actually own a fee simple title to the property at that
time? A No, we didn't.

Q Do you have any recollection as to when or approximately
when you did close the transaction for this land? A Yes. We closed
it in April of 1969.
Q April of 1969? A Yes.
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Q How many acres did you say that this land consisted of? A
Sixty-six, I believe.

Q Sixty-six acres? In your purchase of this property, was it conditional upon zoning for multi-family use? A (Witness nodded his
head in the affirmative.)
Q It was? A Oh, yes.
Q And did you get a multi-family use permit from the County of
Chesterfield? A Yes, we did.
[21] Q Could you identify that, Mr. Davison, please? (Handing the witness a paperwriting.) A Yes.

Q Is that the use permit that you obtained from the County of
Chesterfield for the multi-family use of that particular land? A Yes.
Q And how many apartment units were you authorized by virtue
of that use permit to construct on this property? A Six hundred and
sixty-three.
Mr. Mason: If Your Honor please, we would like to introduce
that in evidence.
The Court: Defendant's Exhibit 1.
Note: An application is marked and filed as Defendant's Exhibit 1.
By Mr. Mason: (Continuing)
Q Mr. Davison, now, I believe you testified that you started
building your project, your apartment project in June of 1970, is that
correct? A That's right.

Q This was sometime after the effective date of [22] annexation,
is that not correct? A That's right.

Q Do you have any recollection as to when the County commenced the construction of this trunk line to serve your property? A
I-yeah, I would think it would be in the Fall of 1969.

Q Prior to annexation's effective date? A Yes.

Q Do you have any recollection as to when it was completed?
A I think it took-it must have taken about nine or seven months. It
would have been the late Spring or early Summer of 1970.
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Q Going back now to your-the agreement that you have introduced in evidence, do you recognize this contract number up here? A
S'69-18CD.
Q Does that seem to you that that is the number for this particular

con~ract?

A

It is a number for-yeah, I would say so.

Q The body of this contract provides that it describes your land
as follows, ~arcel 24, Section 2411.
Can you identify that, Mr. Davison? A Yes, I would say this
is our property here.
[23]

Q Are you pointing to the- A I am pointing to what-

Q The 24- A This 24· and also, we also own a little bit over
in the area that was not annexed, about 2.29 acres, right in here, these
two pieces which we bought.
Q And the area designated as 24, this is the primary area where
your property is located which was annexed into the City? A Yes, sir.

Q Is that correct? A (Witness nodded his head in the affirmative.)
Mr. Mason: If Your Honor please, I would like to introduce this
The Court: All right, Defendant's Exhibit 2.
Note: A plat is marked and filed as Defendant's Exhibit 2.
By Mr. Mason: (Continuing)
Q Mr. Davison, can you identify that piece of paper?
Mr. Smithers: Your Honor, how would Mr. [24] Davison know
anything about what the Board of Supervisors does at its meetings?
Mr. Mason: If Your Honor please, this is a part of the contract
by reference.
The Court: Let us see first whether Mr. Davison can identify it.
Mr. Davison: I never saw it before, I will say that. It is the first
time I have seen it.
By Mr. Mason: (Continuing)
Q Can you identify it as being the Minutes or a copy of the
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Minutes of the Board of Supervisors' meeting on May, 1969? A It
says so on the top.

Q And does your contract that you referred to earlier, is that
approved in the context?

A Yes, it says so.

Mr. Mason: I would like to have that introduced.
The Court: Defendant's 3.
Note: Minutes of the Board of Supervisors' 1neeting of May, 1969,
are marked and filed as Defendant's Exhibit 3.
[25] l\1r. Smithers: (After looking at a paperwriting handed to
him hy Mr. Mason) Your Honor, we stipulate that the leg was built.
Mr. Mason: Your Honor, we are merely presenting this in evidence, not only to show the line itself but the line with relationship to
the property. This is a part of the contract which the plaintiff and the
County entered into, and it was made a part of this contract by the
reference in the contract.
The Court: Well, what is this? What is this, a plat showing the
system?
Mr. Mason: That is the plat showing the first leg of the trunk
line which the County built to serve the plaintiff's property, yes, sir,
which is by reference according to this contract here, if Your Honor
please.
This is what the County-this is what the plaintiff was relying on
when they entered into this contract.
The Court: Go ahead, if you want to ask Mr. Davison.
Mr. Mason: I just simply want him to identify his property in
relationship to the line, and I maybe can help him on that.
It is on page 3. It is 5 pages- I think, [26] 4 or 5 pages.
Mr. Davison: I have got 3 and 5. Is that what you said?
By Mr. Mason: (Continuing)
Q Yes, sir, page 3 of 5.

A Yes, sir, I have it here.

Q And page 4 of 5? A Yeah, I see where it follows up.
Q This is the plan for the leg of the trunk line then that serves
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your property which is embodied in your contract for the County of
Chesterfield, is that correct? A Yes.
The Court: Defendant's 4.
Note: A plan for laying of the leg for a trunk line is marked and
filed as Defendant's Exhibit 4.
By Mr. Mason: (Continuing)
Q Mr. Davison, at or around the period of April 10, 1969, isn't
it a fact that the annexation trial was in progress? A I think you
are right. The only thing is, it [27] was in progress for five or ten years
before then.
For that reason, I just really did not-I just could not take it
seriously because these things go on and on and-yes.

Q Can you imagine that the County was taking it seriously?
A I suppose they were.
Mr. Smithers: I don't know what purpose that served, Judge.
The Court: That is an argumentative question, Mr. Mason.
Mr. Mason: Yes, sir.
By Mr. Mason: (Continuing)
Q Do you know what date the Decree of Annexation was entered
on? A I think it was in December.

Q That the Decree was entered? A In December, December
of 1969 and it was effective January 1st, yes, I know that.

Q Are you familiar at all with the annexation trial? A Not
really, just like what, I think I read it in the newspapers.
[28] Q Were you concerned at all about your property being
annexed? A Well, as a businessman, yes, I was concerned but, as
I said, this had been going on for many years and conceivably it could
go on for many, many more years. It was a total shock, not only
to me but to many, many people in the annexed area, the Decree,
boom! It happened so fast.
Q Did you make any inquiries as to what your position was or
would he in the event that you were annexed? A Like in regard to
what?
Q In regard to your-the development of your project or the
sewer line in particular. A No, I can't say.
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Q Are you testifying that you believed the construction of this
began sometime in the latter part of '69, did you not? A Yes. It
began early, like in September, I guess.
Q The annexation Decree was entered on July 12, 1969, would
you believe that? A If you said so. The date that sticks in my mind
is the 1st of January as far as when the annexation took place.

Q You are not familiar with the annexation trial or the matters
relating to the annexation even so far .[29] as they relate to you? You
are not familiar with that? A I am familiar with the fact that we
had a contract that I entered into and I expected that we had sewer
for our property.
Q Do you know what, if anything, the Court did file a decree
with respect to the sewer line that serves your property? A Well, it
was my impression that when we were annexed that I was part of the
City of Richmond and that as we had future dealings for building permits or for processing plans that we would deal with the City of
Richmond.

Q On what did you base that assumption? A I guess from
the fact that we were annexed and even when, I guess, when the annexation took place I recall it was a question then whether or not it
was going to hold up, and it was back and forth for a while.

Q Do you know whether or not any property owners connected
to this particular trunk line before annexation- A Any other
property owners connected to this trunk line?

Q Yes, sir. Were any other property owners, to your knowledge,
connected before annexation? A No.

Q Have any connected since annexation, to your [30] knowledge, other than yourself? A I don't know. I know that the lineI thought the line was running past where we are, up in the direction
where I think they are building shopping centers, a shopping center.
Q Did you go to the County with regard to the construction of
this sewer made trunk and see about the prospect of getting a trunk
line in for your project? A Would you say that again?
Q Did you go to the County of Chesterfield to inquire about
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getting this trunk line built?
Chesterfield.

A

Definitely. I went to the County of

Q What did the County tell you? A Well, I think I spoke to
Mr. Painter. Mr. Hubbard (phonetic) was with me. He was the real
estate man. We sat down and we discussed sewer for the property, because without sewer we did not want the property.

Q Were you anxious about getting the line constructed or at least
starting prior to any prospect of annexation? A I did not consider
it because, as I said, to me, annexation, I did not think we would be
annexed.
What we wanted was to get the sewer line started.
[31] Q Well, when you did finally work out an arrangement,
did you not agree to participate in the construction of a sanitary sewage
system with the County of Chesterfield, A That was the agreement
we entered into. We put up $60,000.00.

Q Did you not make a request to the County that it assume ownership and maintenance and operation of this system when completed?
A Yeah, I would imagine. That is a common practice.

Q When this line was completed, and it was completed, was it
not?

A

Yes, as far as all of our property.

Q Did you not agree, as a developer, that the title would vest
in the County in fee simple? A

Yes.

Q The County having the fee simple title, did you not also agree
that the County would have the right to make such connection charges,
including monthly service charges, as the County would deem necessary?
Mr. Smithers: Your Honor, I would object to that. He is asking
the witness a question. He could not be prepared to answer that question.
[32] Mr. Mason: If Your Honor please, we are not asking for
a conclusion of law here. We are simply taking the contract itself and
taking the application, what would be the developer's obligation in
here, and asking him affirmatively for his answer as to whether or not
he obligated himself to do these things.
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The Court : Well, he has signed the contract along with other
partners. Doesn't the contract speak for itself as far as those items?
The last two questions are almost verbatim quotes from the contract.
Mr. Mason: Yes, sir. Our position is that there is no ambiguity
in the contract. That question has not been raised.
The Court: All right. Objection sustained.
I see that no good purpose could be served by your reading the
contract to Mr. Davison and asking him if he agreed to those things.
The contract is in evidence, and he signed it. It is for the Court to
determine whether or not there is any ambiguity, if there is.
Mr. Mason: Yes, sir.
By Mr. Mason: (Continuing)
Q Now, Mr. Davison, you testified you made two (33] payments
to the County after annexation. A Yes, that's right.

Q Do you recall when they were made? A They were made
in February, the end of January or early February and in June, 1970.
Q That is after annexation? A That was after annexation.

Q Can you identify that, Mr. Davison? (Handing the witness
a paperwriting) A Uh, huh. That is a letter that was written 'by
Mr. Rosman (phonetic) to me.

Q What does that letter apprise you of, and what is the date of
that letter? A It tells me that the construction of the trunk sewer
was well under way, that they expected that they could receive connections in April of 1970, and that the terminal sewer plans must be submitted to the City for approval. They would provide the inspection.
And also reminded me that we had not paid $15,000.00.
Q

What is the date of that letter? A

January 30, 1970.

Mr. Mason: We would ask that this letter be introduced in evidence, Your Honor.
The Court: All right, Defendant's 5.
(34] Note: A letter dated January 30, 1970, is marked and
filed as Defendant's Exhibit 5.
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By Mr. Mason: (Continuing)
Q Mr. Davison, doesn't that letter also tell you-scratch that last
question, please.
Did you make any response to the County of Chesterfield upon
receipt of that letter? A I don't think so. We sent a third payment
the 18th of February, is what I have not noted here. And then we
have got a receipt the 24th of February.

Q Is that the only response that you made to that letter was to
send another payment, a $15,000.00 payment?
know.

A Yes, as far as I

Q Can you identify that, Mr. Davison? (Handing witness a
paperwriting) A That is the letter advising public sewer is available
for Town & Country Apartments.

Q Who is it written by? A By Mr. Welchons, County Engineer.

Q What is the date of that letter? A April 2nd, 1970.
Q What does that letter apprise you of? A That subject to the
terms of the contract [35] and connection fees being paid, public sewer
is available for Town & Country Apartments.
Q Did you respond to that letter? Did you make any reply? A
No, not that I know of.
Q

You did make a payment in June?

A June, 1970.

Q But you did not construe that as being in response to this
letter?
1969.

A It was part of the contract that I entered into in April of

The Court: A letter of April 2, 1970, is Defendant's Exhibit 6.
Note: A letter dated April 2, 1970, is marked and filed as Defendant's Exhibit 6.
By Mr. Mason: (Continuing)
Q Did this letter raise any questions in your mind in regard to
perhaps ownership or who you should make your connection to?
Mr. Thompson: Your Honor, state of mind would not be material. I object to that question.
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[36] Mr. Mason: Your Honor, I think this is just very material
to this case because it does show the relationship of the parties and
how each treated the contract itself and their obligations under the
contract.
The Court: Objection overruled.
Mr. Thompson: Exception.
The Court: Go ahead and ask the question. Answer the question,
Mr. Davison, if you recall it. Repeat the question, Mr. Mason.
Mr. Mason: I forget the question myself, Your Honor.
The Court: Did the letter raise a question in Mr. Davison's mind
as to ownership of the sewer line. Wasn't that the question?
Mr. Mason: Yes.
By Mr. Mason: (Continuing)
Q Did the letter raise any question in your mind as to the ownership or to whom you should pay the connection fees? A No. I knew
I should be paying to Chesterfield County under the contract. There
was not any doubt about that. We had not made our fourth payment
and I knew that I had to pay. I was obligated. If we had not built
anything [37] there, I still would have been obligated to pay.

Q Provided the County put the sewer line in, is that correct?
A If the sewer line-well, I guess the sewer line had to go in.
Q Well, if the sewer line had not gone in, neither party would
have had any obligation.
Mr. Thompson: If Your Honor please, he is asking the witness
to construe the contract from the standpoint of law. He is asking what
the legal result would be, which I feel is impossible for him to answer.
The Court: The contract has been a subject of all testimony during the whole hearing, l\1r. Thompson.
Mr. Mason has stated that the County claims the contract is free
of ambiguities so that no parole would really be necessary to construe
it, hut since on direct testimony Mr. Davison did go into some of
the details on it, I think it would be appropriate for him to answer this
question.
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Mr. Thompson: If Your Honor please, I did not recall that this
witness said other than they had entered into an agreement. I don't
recall the question [38] by which he was asked to construe it, but
perhaps you have notes to that effect.
I certainly don't want to belabor the point, Your Honor. I will
go ahead and sit down, except to say that I didn't take what he had
said as to having the effect of construing the contract. If that is the
case, of course, I stand corrected.
The Court: Well, that is correct, Mr. Mason. Mr. Davison did
not attempt to construe the contract, did he, in his direct testimony?
Mr. Mason: No, sir, Your Honor. We are not asking Mr. Davison
to construe the contract. "vVe are askingThe Court: You are asking him to testify relating to the terms
or provisions of it.
Mr. Mason: No. We are simply trying to get to the issue of the
situation of the parties with respect to their obligation having executed
the contract.
And I think the manner in which the parties have dealt themselves concerning their mutual obligations under it is what this Court
is interested in or to make a determination whether it is executed or
executory.
The Court. : Read the last question back.
[39] Note: The Court Reporter reads back the last question.
Thereafter, the Court states as follows:
The Court: Objection sustained.
By Mr. Mason: (Continuing)
Q Can you identify that letter, Mr. Davison?
Mr. Smithers: Your Honor, we have already introduced it in our
package of letters that you referred to as Plaintiff's Exhibit 2.
Mr. Mason: Is that one that has already been put in?
Mr. Smithers: It is already in.
The Court: All right. What is the date of the letter?
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Mr. Mason: October 6, 1971.
The Court: All right, to Mr. Davison from Mr. Welchons. That
is part of Plaintiff's Exhibit 2.

By Mr. Mason: (Continuing)

Q Did Mr. Welchons say essentially the same thing in this letter
here of October 6, '71, as he did in two previous letters?
[40] The Court: That is in evidence, Mr. Mason. The plaintiff
has indicated that he received the letter.
Mr. Mason: I was just asking if that was not the same appraisal
of the situation that he had been advised of in two previous letters.
Mr. Davison: I am familiar with that letter.
By Mr. Mason: (Continuing)
Q Did you make any response to that letter? A I wrote a
letter, not specifically to that, withdrawing our letter for the permit,
which was introduced.
The Court: The letter of October 8, 1971, I assume.
Mr. Davison: Yes, sir.
By Mr. Mason: (Continuing)
Q Can you tell this Court why you came to the County of Chesterfield in October of '71 to get a connection fee permit? A Yes, I
can tell you very well. As I mentioned, we had processed our building
application and received a building permit. \.Y e processed our sewer
plans through the City of Richmond. We had received a building [41]
permit and I had awarded a contract to Mr. Lyttle, Stanley Lyttle, and
in September of 1971 the work was supposed to begin.
He had to obtain a sewer permit from the City of Richmond. They
would not give him such a permit. They deferred, I guess, to Chesterfield County.
Anyhow, he called my superintendent and wanted to know what
to do about it. My superintendent called me in Baltimore and I called
Mr. Welchons as well as a little later contacting legal counsel.
And upon advice, I wrote in October a letter-a letter of October 5th advising Mr. Welchons that we were sending a check for
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$11,000.00 to cover the connection fees for 37 units but it was under
protest.
And that is where we are.

Q You did not protest the payment of the two $15,000.00 payments made after annexation? A No, because I considered it part
of that contract.
Q Are you aware of any assignments by the County of any interest
in this particular contract?
The Court: I did not hear your question.
Mr. Mason: I asked him if he was aware of any assignment or
any interest in this contract by [ 42] the County of Chesterfield.
Mr. Davison: No, I am not aware of it.
By Mr. Mason: (Continuing)
Q But you did say that you paid your monthly service charges to
the City of Richmond, did you not? A That's right. We paid sewer
charges.

Q Do you know why you are paying the monthly service charge
to the City of Richmond instead of Chesterfield County? A Because
the property is within the jurisdiction of the City of Richmond.
Q How many construction stages do you have planned for this
particular project? I understand you have Phase I and you are working
on Phase II, is that correct? A There could be two additional phases.
Q Two additional phases to complete it? Once you have it completed, how many units will the project contain? A It is possible
that it could be 700 units, because we have not finished the land
planning for the additional acreage.

Q Did you have your site plans and layouts for this project approved by the City? A As you develop a section, you go in and ask
[43] for a use permit. When we applied for our last use permit, the
City had not zoned the land as apartment zoning; therefore, even
though they recognized the fact that it was apartment land, every time
you go into a phase you have a use permit that you get for that particular phase.

App. 33

. Q Yes, sir. Well, then by reason of that annexation, were you
not relying upon the law that existed with respect to this land from the
standpoint of zoning so far as it relates to the City and your obligations
to the City?
Mr. Smithers: I object, Your Honor. If that is Mr. Mason's
position, that is a strong legal point involved.
The City Attorney ruled that in special use permit cases, Chesterfield County would not be treated by the City in the same zoning
classification, that it was necessary for this developer to reapply to the
City ·Council for a special use permit in the City.
I intended to get to that on redirect but apparently Mr. Mason is
relying upon the action of the Planning Commission approving the
project. But, under the interpretation of the annexation proceeding
given ~by the City Attorney, we were required to [44] obtain an Ordinance approval for the project by the City.
Mr. Mason: Well, Your Honor, that answers the question. What
I asked, in effect, was whether he went to the City to seek a zoning
or whether or not he was relying on his use permit that had been
obtained from the County.
And apparently he has explained that he was relying on it and
had to go back and reapply for a second time. That's all I have.
The Court: All right, next question.
By Mr. Mason: (Continuing)
Q The $60,000.00 that you paid to the ·County, would you tell
the Court exactly what this payment was and what it represented? A
Well, we wanted the sewer line and it was a participationMr. Thompson: Excuse me, if Your Honor please. He has answered that question several times.
He said that the $60,000.00 he paid to the County was an amount
he agreed in the contract to pay the County. Now, I don't believe it
can be characterized any further than that.
[45] And he has answered that question several times. If he
wants to know what it was for, that question has been answered. It
was called for by the contract.
Mr. Mason: Your Honor, the contract also provides for a refund-
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ing of it. I simply want to get across in his testimony that he made
a payment and whether or not this money was refunded to him by way
of connection fees that he ultimately made.
The Court : But that is not the question you asked him. You
asked him why he made the payment. He has answered that.
Objection sustained. Now, as to the refund I think that might be
a different question.
By Mr. Mason: (Continuing)
Q The $60,000.00 that you paid to the County of Chesterfield
which represented prepaid connections, did you get this money back
by way of refund? A By way of refund?

Q Was this sum of

money refunded to you in kind or in service?

A We connected 200 apartments but-

Q Isn't that what your payments represented, the connection fee
for 200 apartments? [46] A If I-if I had not built on the land,
which could have happened, I still would have had to pay the
$60,000.00. And, let's assume that I had not built, I believe that out of
somebody else's connection fees I would have gotten the money back.
Q You are talking about somebody else's connection fees. A
Somebody who might connect up to that line that is in Chesterfield
County, not in Richmond.

Q Are you under the impression that you would be entitled to
the connection fees of the other person made to this particular lot? A
What?

Q Is it your impression that you would tbe entitled to connection
fees that other people paid to have gone to this particular lot?
Mr. Thompson: Objection, Your Honor. That is a question of law.
Mr. Mason: Your Honor, the witness is the one who made the
statement. I was just trying to clarify that for the record.
The Court: Well, again that-don't the terms of the contract
govern not only the payment but any refund, and that is actually what
the purpose is [47] other than-is not all of that covered in the contract?
Isn't the only question here-the contract speaks for itself as to
what the parties agreed to. Apparently counsel do not disagree on that.
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Isn't the question here what has been done or what has not been
done to carry out the provisions of the contract or what now remains to
be done under the provisions, to be determined as a matter of law
whether the contract at this time is an executed contract or executory?
Now, the meaning of the various acts taken by the parties pursuant
to the contract, seems to me, does not bear on that issue. Do you disagree with that, Mr. Mason?
Mr. Mason: No, sir.
By Mr. Mason: (Continuing)
Q Mr. Davison, do I understand your testimony to be that you
constructed 273 units presently? A We have under construction another section of 176. Now, is that what you want to know?
Phase II was 176.

Q But you have not yet gotten to Phase Illor IV, but you do
contemplate a final result of somewhere in the [48] neighborhood of 700
apartments, 700 apartment units? A Hopefully.
Mr. Mason: That is all of the questions that I have.
The Court: All right, Mr. Fitzpatrick, do you have any questions?
Mr. Fitzpatrick: No, Your Honor. It seems to me that this is a
question that the contract here does speak for itself, and I don't know
what purpose would be served.
Mr. Smithers: Judge, one question I overlooked.

[49]
Redirect Examination
By Mr. Smithers:
Q Mr. Davison, paragraph 3 of the agreement you, as a developer, were called upon to furnish without cost to the County certain
easements across your property for the sewer line.
Did you comply with that provision in signing the necessary easement document? A Yes.

Q The easements are now in existence and of record? A Yes.
Mr. Smithers: That is all I have.
Mr. Thompson: One more question, Your Honor.
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By Mr. Smithers: (Continuing)
Q Is this a form contract that you received from the County?
Did you draft this agreement? A No. That is a common form.

Q Did you have any choice of the words you used in the contract?
A

No.
[50]

Mr. Smithers: That is all we have, Your Honor.

(51]

Recross-Examination
By Mr. Mason:
Q Mr. Davison, did you have any objections to the selection of
the words in the contract? You could have raised those objections upon
execution, could you not? A I don't know. I guess my legal-!
signed it.

Q You what? A I signed it.
Mr. Mason: That is all.
The Court: You may resume your seat by your counsel, Mr.
Davison.
Witness stood aside.
:(52] The Court: Mr. Mason, do you have any evidence you
want to present?
Mr. Mason: If Your Honor please, I was going to make a motion
at this time to strike the plaintiff's evidence.
The Court: I will consider any motions after we have heard all of
the evidence. Let's complete the testimony and then I will hear the
argument you want to make.
Mr. Mason: Yes, sir, Your Honor. I call Mr. Robert A. Painter.
Robert A. Painter,

(53]
a witness called on behalf of the defendant, the County of Chesterfield,
having first been duly sworn, testifies as follows:
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Direct Examination
By Mr. Mason:
Q Mr. Painter, would you state your full name and your address,
please? A Robert A. Painter, 2819 Scarsbrough Drive.

Q By whom are you employed? A Chesterfield County.
Q In what capacity? A County Engineer.

Q How long have you been employed in that capacity? A Since
July, 1956.

Q Mr. Painter, are you familiar with the contract that was entered into between the County and the plaintiff in this case, dated April
10, 1969? A I am.

Q Did you by or for the County, expect or anticipate to receive a
future connection that would be paid by the plaintiff in this case under
this contract? [54] A Yes.
Q Is that for the whole project that you anticipated the payment?
A Yes, that's correct.
Mr. Mason: Your witness.
(55]
Cross-Examination
By Mr. Smithers:
Q Mr. Painter, what size line is this particular trunk line? A I
think it is about 30-inch-it has been so long, I would have to look at
the plans. I could tell you.

Q Let me put it this way. Would you classify it as a major line?
A

It is nine more in the area.

Q That is my question. Is it designed specifically for Town &
Country or was it designed for the entire water shed? A Well, once
we embarked on the project we have to try to design for the entire water
shed.
Q So this line was built to serve many properties, other property
in addition to Town & Country, is that not right? A Yes. It was an
expensive line to build for the County.
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Q Just as you stated, you were expecting to receive connection
fees from Town & Country.
When you built the line you were expecting [56] to receive connection fees from others, were you not? A Eventually, although we would
not necessarily have built it at this time.
Q Why did you build it then? A With a certain prepaid connections with the understanding that we were going to get additional
connections from the project.
Q Let me put it this way, 1VIr. Painter. Had it only been for
Town & Country and had the County only built this line specifically to
serve Town & Country, would it have been a 30-inch line? A We
would not do that.

Q How much of a line would Town & Country need to serve that
66 acres, about 12 inches? A Probably.

Q Did Town & Country have anything to do with the decision on
the part of the County as to the size of this line or how much it would
cost? A No. To qualify that, they had something to do with the size
when tht: multi-family project was called for.
Q Well, you made your decision as to the ultimate size of the
line for the entire area, taking into account the city growth that you
anticipated, did you not? A Tried to.
[57] Q Well, you were also interested in trying to hook up Elkhart Elementary School which is up the creek from this particular
property? A That school is already hooked up.

Q How about the shopping center development? A Well, anything that is in the drainage area eventually would be hooked into it,
yes.

Q So you would not classify this particular line as Town & Country's line. It was the County's main trunk sewer line for the drainage
shed, is that not true? A At this particular time it was built because
of Town & Country.

Q You built it before you planned by reason of an inducement
from Town & Country, the $60,000.00, is that not true? A Say that
again.
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Q Because they said they would give you $60,000.00, that helped
you make your decision to go ahead at that time and build it? A Well,
I think we was told then that they would have to pay some then if they
wanted to build.

Q Now, by reason of the annexation, were other properties annexed into the City which you had originally planned to be serviced by
this line? A Anything in that particular drainage area.
[58] Q So, other property or properties in addition to Town &
Country's property was annexed into the City which you were going to
use this particular line, is that not true? A That's true.

Q You maintain that the County is still the owner of this line, do
you not? A I do.

Q Is your ownership today of that line a result of some other
agreement that you had with the City of Richmond? Did you enter
into-Mr. Mason: If Your Honor please, I think we are getting a little
off of the course of the intended testimony of the case here for the Court
and its decision to make.
I would object at this time to the question.
Mr. Smithers: Your Honor, I think it is very relevant to find the
basis upon which the County maintained that it has the right, under
this agreement, to charge connection fees. It has claimed that it is the
owner of this line.
I think it proper that we show that its ownership of this line is not
by reason of this agreement but by subsequent agreements entered into
[59] between the County and the City as a result of the annexation case
for the ownership claim which has been the basis for their assertion of
right to charge.
I think it is relevant to that point.
The Court: Objection overruled.
Mr. Mason: If Your Honor pleaseMr. Fitzpatrick: Your Honor, I would like to have the opportunity
at the conclusion of this to ask this witness some questions and to possibly clear up this point which has been raised.
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The Court: All right.
Mr. Smithers: My sole question is to the ownership claim by Chesterfield ·County as to this particular line by reason of some agreement
entered into by the County of Chesterfield and the City of Richmond.
The Court: Well, to restrict the issue or restrict his answer, Mr.
Smithers, to the issue here wouldn't it be proper to ask him the question
whether or not the claim of ownership to the line is based exclusively on
this contract that is under discussion?
Mr. Smithers: You are right, Your Honor.
The Court: Yes.
[60]

Mr. Smithers: I will phrase it that way.

By Mr. Smithers: (Continuing)
Q Mr. Painter, does the claim of this particular sewer line by the
County-is it based solely on the provisions of this contract? A It was
built because of this contract.

Q I am not talking about building. I am talking a!bout your
claim of ownership.

A I guess other factors would enter into it.

Mr. Smithers: ThatThe Court: I did not hear Mr. Painter's answer.
Mr. Smithers: Other factors entered into it.
The Court: All right, go ahead, Mr. Fitzpatrick.
[61]
Cross-Examination
By Mr. Fitzpatrick:
Q Mr. Painter, I wonder if you could identify this letter as being
one which was written from the Director of Public Works of the City?
A Yes, this is true.

Q That letter-could you tell me in effect what that letter requests of the County of Chesterfield and you in particular? A Mr.
Wilkinson, Director of Public Works, is stating upon receiving the application from Town & Country Apartments for 176 units connecting
the sewer, that the City pays-states that under the 20-year contract between the City and the County, it is to be paid to the County. It states
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that it is his intention to grant this application unless the County has
some objection.

Q All right. Now, it is my understanding, Mr. Painter, and I
would like to ask you if you responded to that letter (Handing the witness a paperwriting), and if you would give me the date of that letter
and if in fact you wrote it? A It's dated November the 17th, 1971,
addressed to Mr. Wilkinson.
[62] Q What is the reference on that letter, if you will, please,
sir? A Sewer connection, Town & Country Apartments, Contract
S69-18CD.
Mr. Fitzpatrick: Your Honor, I submit that is the contract with
which we are dealing with here.

Q I think if you would briefly give us your interpretation of what
the language in paragraph 2 of what that letter indicates. A This is
in reply to Mr. Wilkinson's letter by stating that the County does object
to his procedure, that we feel it is not in accordance with the provision of
the contract with the developer nor with the provisions of the contract
with the City of Richmond.
And I point out that a number of discussions have been held with
the City of Richmond concerning this. It says, "I do not believe that a
20-year sewer contract between the City and the County covers this type
of agreement," as Mr. Wilkinson has stated in his letter.
Q In other words, Mr. Painter, would it be a fair statement to
say that you were in effect telling the City of Richmond, by your response, no, we are going to rely on our contract with Town & Country
with respect to the [63] sewer connections? A Not-well, to a certain
extent plus purchase-! mean, if we did not rely on the contract, I think
we definitely would rely on something, but, I think, at that time we were
under the impression that we were to get all of the connections from
this apartment from someone.
Mr. Fitzpatrick: All right. Your Honor, I would like to introduce
both of those letters.
The Court: Defendant's Exhibit 7.
Note: Two letters are marked and filed as Defendant's Exhibit 7.
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The Court: Gentlemen, first let me say that the Court has been
guided insofar as the law is concerned hy the Childress case that I mentioned, under the case of Miller versus Kemp in 15 7 Va., in addition to
the standard text authorities, American [88] Jurisprudence, and Michie's
Jurisprudence.
Perhaps the most concise and one of the most helpful statement
comes from the Miller case, interestingly enough involving property
over in Ginter Park. Again, the facts of that case are not facts that all
point to the facts in the case here.
But, our Supreme Court in that case quoted from a Statement of
Chief Justice John Marshall that was made on this very same subject.
He stated that a contract executed is one in which the object of the
contract is performed. That, of course, is similar to the statement made
in the Childress case. That an executed contract is one in which the
object of agreement is performed and everything that was to be done is
done.
Now, in my view, gentlemen, this agreement sought and accomplished exactly what it said. It was a contract of developer participation rather than a contract of a continuing nature which would be
binding.
So, the Court feels that the contract has been fully executed and
some of the reasons the Court has indicated in discussion with Mr.
Mason when he was making a very able presentation of the matter.
First of all, the title of the contract, and [89] bearing in mind that
it is a contract which has been drafted by the County and therefore
must be construed in favor of the County-or must be strictly construed
against the drafter of the contract, is a sewer agreement for developer
participation.
In the very first numbered paragraph, the developer agrees to participate in the cost of construction or constructing a proposed sewer
system. Now, one of the exhibits shows the diagram of the proposed
sewage improvements.
And it appears from the contract that, and from the testimony that
furnishes the background for the contract, this certainly was one contract wherein the County understandably desired to obtain financial
participation by those who would be interested either then or in the
future in using the sewage facilities.
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I think it is significant that under the contract, the County was not
bound to construct or to construct the proposed sewage improvements.
As a matter of fact, the last provision of the special provisions, paragraph 14, provides, it is further agreed that if the project-and the
project, of course, is the extension of the sewage facilities of Chesterfield
County-it provided that if the project is not constructed, and certainly
the County [90] has not contended that it was bound to construct the
sewer system, but the money is advanced by the developer and it would
be returned.
Now, another significant feature, it appears to me, is that there is
no provision per se-1 understand Mr. Mason's argument that this is
implicit in the other terms-but there is no provision for any further
participation. Paragraph 10 of the contract provides that Town &
Country shall pay $60,000.00 and that this amount shall be refunded in
the manner that we discussed. If it had been contemplated that further
connection fee charges should be made to the County under this contract and pursuant to the contract, it could very easily have provided
that. The contract, it seems to me, has set a limit to the developer participation and the limit of the developer participation and the proposed
construction or the proposed sewage improvement was the $60,000.00
to enable the County to finance that construction.
So, gentlemen, the Court feels that in viewing the contract in the
plain terms of it, that it is one of developer participation and that it
means exactly what it says, in that the developer has participated; the
sewer improvement has been completed, and the Court feels that the
contract is [91] completely and fully executed.
And, so the appropriate order will be entered making that very
narrow finding and making no other ruling in the case other than that
this is not an executory contract but is one that has been fully executed.

*

*
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EXCERPTS FROM REPORTER'S TRANSCRIPT OF TESTIMONY
June 13, 1972

[8]
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Richard Davison,

called as a witness by counsel for the plaintiff, first being duly sworn,
testified as follows:
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Direct Examination
By Mr. Smithers:
Q Mr. Davison, you are one of the general partners of Town and
Country Apartments and Townhouses? A Yes, sir.

Q You are the chief operating officer with-chief in respect to the
construction of your building development in Richmond? A Yes, sir.
Q In connection with your building project, Mr. Davison, did
you make application to the City of Richmond for sewer service to the
project to serve a certain number of units which you have built? A
Yes, sir, we did.
[9] Q To the best of your knowledge, was this application correct in form, and did the City indicate to you that there was anything
wrong with the form of the application? A No.

Q Did you indicate, or tender to the City, the application fee of
$229.00?

Q

A Yes, we did.
\Vas this accepted by the City?

A No, it was not accepted.

Q Now, the Town and Country project is located within the City
of Richmond, is it not? A Yes, it is.
Q

Is it formerly a part of the County of Chesterfield?

Q

It is located in the annexed area?

A

Yes.

A Yes, sir.

Q When did the City refuse to accept your $229.00 and grant
your permit? Did the City give you any reason why they would not
grant your permit? A Yes, they did. I think they referred me back
to Chesterfield County and the contract in April of 1969, which we
had entered into with Chesterfield County for sewer permits which have
been executed.
[10] Q Now, is that the contract, to the best of your knowledge,
which the Court ruled upon on June 12th of this year? A Yes.

Q To the best of your knowledge, did the City give you any other
reason to refuse to issue the permit?

A

No.

Q Now, Mr. Davison, answer this: Are you ready and able and
willing to grant to the City such easements as are necessary for the
construction of lateral lines from the Pocoshan main trunk line into
your property to allow connection? A Yes.
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Q Are you of the position that once these easements are granted,
and the lateral line constructed that the line will belong to the city of
Richmond? A Yes.
Mr. Smithers: That's all we have, Your Honor, Mr. Fitzpatrick?
Mr. Fitzpatrick: I have no questions for Mr. Davison.
Cross Examination
By Mr. Mason:
Q Mr. Davison, you state now that you went'[ 11] to the City and
applied for connection fees to enter into the Pocoshan Creek trunk line;
under what authority did you consider that you had to go to the City
to hook onto the Pocoshan Creek trunk line? What was the authority?
A We were in the City of Richmond and we would ordinarily apply
to the City and that's what we did.

Q Was there any other basis for going to the City? A No.
Q Is the annexation then the only reason that you have for applying to the City for your connection to the Pocoshan main trunk line?
A We were in the City of Richmond. That's the reason we applied
to the City of Richmond. That is the only reason. We have built other
projects in the City of Richmond which weren't any different from that
one and we have always applied to the City of Richmond for sewer
connections.

Q Now, when you entered into the contract with the County of
Chesterfield, which was dated April 10, 1969, did you fully expect at
that time to pay all your connection feesMr. Fitzpatrick: Objection.
Mr. Smithers: The Court has ruled on the [ 12] provisions of the
April, 1969 contract that it is an executory agreement and in addition
the question is not proper at this point because of the circumstances as
they existed at the time of that contract. Mr. Mason's question of expectation of paying fees is a fee point not because the property is now
located within the City of Richmond, but the change of conditions make
it totally irrelevant as to his thought process at that time.
Mr. Fitzpatrick: I join in Mr. Smithers' arguments with respect to
this objection and in fact, the Court has ruled that the contract was
fully executed and should have no basis on this case at this time.
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Mr. Mason: I'm not trying to go back to the merits of whether the
contract was executed or executory. The facts of this case are that Mr.
Davison's project was annexed. I think the facts are also in evidence
that the Pocoshan main trunk line was a County-built line. It was not
annexed, in the annexation itself.
Now, all I am asking for is simply what he intended when that contract was entered into with regards to the pay1nent of connection fees.
My reaction of Mr. Davison's testimony was that he [13] wasn't concerned about annexation and even if annexation took place. His testimony was that he did not expect to be annexed. Now, I am simply
carrying those opinions that he has already stated a step further to
detennine whether or not when he entered into this contract that he
fully expected-did he fully expect at that time to pay the connection
fees to the County of Chesterfield. You will recall at that time annexation was in progress and I don't think this goes back to the issue of what
-of whether it's an executed or executory contract at all.
The Court: Well, considering the present posture of the suit, this
suit at this tin1e, Mr. Mason, to what issue that is presently before the
Court, would a response to that question relate to it?
Mr. Mason: Well, we are talking about, and we have talked about
it before and we are going to keep on talking about the ownership of this
line. I asked Mr. Davison first what his authority was for going to the
City to hook onto the Pocoshan Creek trunk line, which the County
owns. Now, the project was annexed, but the line was not annexed and
is still in the County and the only authority that I '[14] can refer to, and
the only authority that I am a\\'are of, is the annexation, and the contract between Chesterfield, and certain sections of the Code, which I've
discussed previously with the Court, are the only authorities that I've
been referred to by anybody with respect to how this line can be dealt
with by persons living in the City hooking onto a County-owned trunkline.
The Court: Well, you haven't answered my question: How does
the answer to the question that you have asked the witness relate? What
issue would that bear on considering the present posture of the case and
considering that the Court has already ruled that the April, '69 contract \Vas fully executed. You are asking for his thought processeswhat his expectations, or to whom he felt he would have to pay his fee
at that time?
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Mr. Mason: Well, the plaintiff is asking that the Court enter judgrnent requiring that the County refund the connection fees that were
paid over and beyond what the contract applied for. Now, this is what
I am talking about. That is part of it. The other part is that the County
owns the line and it has an obligation to operate it and maintain it.
[15]

The Court: All right, sir. Objection sustained.

By l\tlr. 1\tlason: (Continuing)
Q Mr. Davison, in your Motion, for Summary Judgment against
the City and the County, one of the first things you tell the Court is
that under the provisions of the annexation decree, the City of Richmond, as awarded, and is to make available to the citizens and landowners of the city, use of all the public improvements. I assume by that
you are speaking more specifically of the sewer trunk lines because that
is what this suit is all about.
Could you tell me please where in the order of the annexation you
arc relying on to support that allegation?
Mr. Smithers: 1,hat is a legal question based on interpretation ofThe Court: Objection sustained.
Mr. Mason: If Your Honor please, the burden of proof here is on
the plaintiff to prove his allegations. This is one of the allegations they
have made. The fact may be true that it is a legal-the allegation itself
is a legal conclusion, but I think the defendants in this case are entitled
to know what, simply putting the plaintiff [16] on its proof, and I think
we are entitled to know more precisely what language in the order of
the' annexation they are relying on to support their allegations, which is
a conclusion that the City was ordered to do this.
The Court: Objection sustained.
By lVIr. Mason: (Continuing)
Q Mr. Davison, what property owners, other than yourself, have
made connections to the County Pocoshan Creek trunk line. A I
don't know the answer to that.

Q You don't know of anybody that has been hooked on? A I
said: I don't know the answer to the question. I don't know whether
they have, or whether they haven't.
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Q Is it your testimony then that you don't know whether anybody
has been hooked on? A Yes, sir, that is correct.

Q You stated in your Motion for Judgment that the County and
the City have entered into a number of agreements with respect to the
financial obligation and ownership operation of the Pocoshan Creek
trunk line. You also indicate that you are not familiar with the nature
of those [17] agreements.
Since the filing of this motion, are you at this time familiar with
any agreements, or arrangements, between the County and the City
with respect to this line? A No, I am not.
Q You have no idea at this time what the situation is with respect
to the County and the City? A No, I don't, sir. I don't know.

Q If the annexation decree-if I told you that the annexation
decree provided that the County of Chesterfield shall build the Pocoshan Creek trunk line to serve developments in the area and that this
line is to be owned, operated, and maintained by the County of Chesterfield, would you agree that the County owned this line?
Mr. Smithers: Again, Your Honor, this is a conclusion of law totally
within the knowledgeThe Court: It is undisputed that the County of Chesterfield owns
the main line.
Mr. Smithers: We haven't raised any dispute on that. The City
may. Weare not.
Mr. Mason: I think we are entitled to an affirmative answer
whether or not there is any problem with respect to the ownership.
The Court: Why isn't that a legal conclusion, Mr. Mason? How
does that bear on the [18] issue before the Court?
Mr. Mason: I think ownership is the overriding issue of this whole
case.
The Court: That issue has not been raised that the County of
Chesterfield owns the main trunk line.
Mr. Mason: I think it is raised in their motion.
The Court: Counsel just stated that is not an issue.
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Mr. Mason: All right.
By Mr. Mason: (Continuing)
Q Do you have any other arrangements, or contracts with the
County of Chesterfield to hook onto the Pocoshan Creek trunk line at
this time? A No.

Q Do you have any agreement or arrangement with anybody
else other than the County of Chesterfield to hook onto this line? A
We had that application with the City which is in abeyance at the moment.

Q Do I understand your position clearly that you are relying
solely upon the fact that you were annexed and the fact that you are
taxed more than double as a basis [19] for applying to the City to hook
on to the Chesterfield County trunk line? A I guess, yes, that basically would be our position. We are in the City of Richmond and we
went to the City of Richmond to provide us with the sewer service. We
are paying water fees and we are paying for water and we are paying
for sewer to the City of Richmond.
Q Well, does the City of Richmond furnish sewer service to every
resident of the City of Richmond?
Mr. Fitzpatrick: I think we are getting far afield from the issue at
hand in this case.
Mr. Mason: I don't think we are at all. What we are talking about
is he just testified that the sole basis of the claim against the City and
the County is the fact that he was annexed. The fact that he is taxed
tnore than doubled, and this is the sole basis for his claim. Now it is true
that he was annexed, but it is also true that the Chesterfield County's
Pocoshan trunk line was not annexed as a matter of fact by the annexation order and the County was required to build it and the order stated
that the purpose for the County in building the line was to serve developments in the area. Now, if he is entitled to service by the City,
does the City furnish [20] sewer service to everybody in the City? What
makes him so special that he is entitled to it and somebody else is not
entitled to it?
The Court: Do you claim, Mr. Mason, that the plaintiff here is not
in the class of persons-legal persons that are entitled to make an application for service from this line? I don't understand what this line has
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to do with the case whether or not other people who are not citizens
of the City of Richmond, do or do not or are not entitled to service from
the line and he is going to the City asking for sewer service and to be
hooked up, and whether the City doesn't have available to the plaintiff,
a sewer line, and he is asking the City and asking this Court to require
the City to hook him onto a County-owned line. This is what he is asking this Court to do.
Certainly you may argue that at the proper time, Mr. Mason, but
how does the question that you asked, how is that going to be of any
assistance in resolving this as it relates to the plaintiff under these circumstances.
Mr. Mason: I'm trying to determine what makes the plaintiff
peculiarly and specially situated to the point where he is entitled to
[21] service from the city sewer whereas there may be other citizens in
the City who don't have it and can't get it either.
By The Court:
Q Well, Mr. Davison, do you know the answer to the question
that was asked to you? Do you remember the question? A No.
The Court: Will you read the question back, please, sir?
Note: The previous question was read back by the reporter.
By The Court: (Continuing)
Q Do you know the answer to the question?
A No, I don't
know. I assume they wouldn't serve every resident with sewers but
where your sewers are available, I am sure that in other areas they
would insist that you hook onto the sewer line, if you have a sewer
available. Otherwise, you would put in a septic tank.
Mr. Mason: That is all the questions I have.

[22] The Court: Any questions, Mr. Smithers?
Mr. Smithers: No questions.
I call Mr. Allnutt.

Witness Stood Aside.
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Waddy M. Allnutt,

called as a witness by counsel for the plaintiff, first being duly sworn,
testified as follows:
Direct Examination
By Mr. Smithers:
Q Mr. Allnutt, you are employed by the City of Richmond, are
you not? A Yes, sir, I am.

Q What capacity, sir? A Department of Public Works, Chief
of the Bureau of Business Management.
Q Are you familiar, Mr. Allnutt, with the Town and Country
Apartments and Townhouse Project? A Yes, I am, generally.
[23]

Q Where is it located? A Richmond.

Q Are you familiar with the sewer lines and the lateral lines
which are in this particular area?

A Yes.

Q Are you familiar with the fact that the Town and Country
applied for a permit to make entry into the Pocoshan line to the City
of Richmond? A Yes, I am.
Q To the best of your knowledge, Mr. Allnutt, was this application in correct form? A Yes, it was, like all the rest of them.

Q To the best of your knowledge, did the application for the
Town and Country indicate its willingness to pay the entry fee of
$229.00? A Yes, they did.
Q Is the Town and Country project in an area where other
users, or other legal persons have been granted entry into the Pocoshan
trunk line into the city? A Yes.
Mr. Smithers: Your Honor, at this time I would like to have the
amended answer to the Interrogatories Number 1 prepared and filed
by the City, entered into evidence.
The Court: You want to read that into the '[24] record?
Mr. Smithers: Yes, sir. I've got a copy of it. I just wanted to ask
Mr. Allnutt some questions from that.
A Do you want me to read that?
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By Mr. Smithers: (Continuing)
Q If you are not familiar with the contents of it, I will ask you to
read it to learn what is in it. A (Witness reading)

Q Now, you say within this drainage basin, or watershed area,
others have been similarly situated to the Town and Country and have
been granted entry into the Pocoshan line by the City of Richmond?
A Yes.

Q And, what was the cost imposed upon these applications for
the entry? A I thinkQ What is the application fee? A $100.00 if we hook up within
thirty days of the time we notify them, and $229.00 after that time.
I think all that they have granted has been $100.00.
Q As far as Town and Country is concerned, their application
fee would be $229.00? A For each connection, that's right.
[25] Q Now, Mr. Allnutt, for what reason did the City of Richmond refuse to grant Town and Country its permit to make entry into
the line? A Because of a contract that existed between the Town
and Country and Chesterfield County, that Chesterfield asked us not
to grant the permit due to the contract.

Q Is that the contract of Apri110, 1969, which has been exhibited
in this Court, or was exhibited on June 12, 1972? A I am not familiar
with that date, but I believe it was.
Q Was there any other reason that you refused to make, or grant
the application, based on your own determination, within the City administration, or was that at the request of the County of Chesterfield?
A It was at the request of the County of Chesterfield.
Q To the best of your knowledge, Mr. Allnutt, was the contract
being referred to by the County of Chesterfield what you would call
a developer participating agreement?
Mr. Mason: That is what the contract says it is and this is what
this Court has held that it is.
Mr. Smithers: If the County would admit {26] that this is the contract that we are referring to, that is fine. That is all we are trying to
establish.
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The Court: Is there any dispute that the Contract was not-is not
the one of Apri110, 1969?
Mr. Mason: We have no difficulty in stipulating that this is the
contract that he is referring to, but I have some questions relative to
that.
The Court: All right.
By Mr. Smithers: (Continuing)
Q Just to make sure, Mr. Allnutt, did the Town and Country
Apartments comply in all respects to the requirements of the City for
making application for the sewer service, and being granted entry into
the Pocoshan line, other than this contract that was suggested that was
outstanding?
Mr. Mason: I object to this question on the ground that it contains
a legal conclusion and the legal conclusion being that the presumption
is the City owned the line. If the City owns the line, certainly it has a
right to connect anybody it wants on whatever basis it desires to do so,
[27] but inherrent in the question is the conclusion that the City owned
the line, and for this reason, I object to it.
Mr. Smithers: I take issue. I submit our question is related to the
factual circumstances: Did the Town and Country application comply
in all respects to the requirements of the City of Richmond, and as a
matter of fact, was the only reason for its denial in this particular contract referred to? Now, that is the question related to the fact rather
than a conclusion of law.
The Court: Has Mr. Allnutt already answered the question?
Mr. Smithers: No.
The Court: Well, I understood him to say that there was no other
reason for the refusal other than that there was this contract between
them of April, 1969, and the only basis for refusal was the County of
Chesterfield requested that the permit not be granted.
Mr. Smithers: All right, one further question:
By Mr. Smithers: (Continuing)
Q You say that the City has granted permission '[28] to others
to make entry similarly situated, to make entry into the Pocoshan line.
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Has the County of Chesterfield made any objections to such entry by
others? A No.

Q To your knowledge, is the only objection by the County of
Chesterfield directed to the Town and Country's entry into this line?
A Yes, it is.
Mr. Smithers: That's all I have got.
The Court: Mr. Fitzpatrick.
Mr. Fitzpatrick: I have no questions of Mr. Allnutt.
Cross Examination
By Mr. Mason:
Q Mr. Allnutt, what is a lateral sewer? A A lateral sewer is a
sewer that brings sewerage to a large sewer, either from other sewers
or from house connections, is my definition.

Q In point of fact, that is a collector line, at least to a major
trunk? A That is generally true.
Q Now, in answer to the Interrogatories propounded by the
plaintiff, you state, and it is stated in your Interrogatories that the City
has issued numerous permits [29] to persons to connect to these collective lines and you stated further that these collective lines are in turn
connected to the County of Chesterfield's Pocoshan Creek main trunk.
Now, in response to one question by Mr. Smithers, you stated that you
had hooked on a number of people to the Pocoshan main trunk; is that
really true, Mr. Allnutt? A Yes, it is. We have given a permit nowQ Is your answer correct and your Interrogatory wrong, or is the
Interrogatory correct and your answer wrong, please? A As far as I
know they are both right.

Q They are both right? A Yes.
Q One is directly opposite of the other. Nowhere in your Interrogations do you say that you have hooked anybody onto the Pocoshan
trunk line. All you say in your Interrogatories is that you have hooked
numerous people to the collector lines which in turn are connected to the
County's trunk line, isn't that correct? A Yes, sir.
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Q Then, you have not hooked anybody on directly to the
County's Pocoshan main trunk?
hookedon-

A

We have given permits that have

Q Can you tell the Court who[30] Mr. Thompson: Let him finish.
A We received a letter from Chesterfield County saying that the
line was completed down around Audrey Boulevard and listed the people that could be hooked on. I think it was six of them. We notified them
and four came in and one has just come in recently, and one they
hooked directly onto your line.

By Mr. Mason: (Continuing)
Q Was the County notified that these people were permitted to
be directly-to be hooked directly onto this trunk line? A I don't
have firsthand knowledge of it.

Q You don't know whether the County was notified or not?
A No.

Q Do you know offhand the actual number of people the City's
hooked on directly to the County trunk line? Are you suggesting that
it is four or five? A Yes, I am suggesting at least four or five. I know
of those.

Q But, you do not know their names or addresses, or locations?
A I have it here in the courtroom.

Q Do you know offhand what the connection fee [31] pay to the
City was in those instances?
$100.00.

A In each of those incidents it was

Q What is your authority for hooking on persons directly to the
County's Pocoshan Creek trunk line?

A You mean-1 think-

Q What authority are you relying upon to justify the City hooking on city residents directly to the Chesterfield County Pocoshan Creek
main trunkline? A A letter from-in this instance, a letter from the
engineering department of Chesterfield County. They told us that the
line was ready and we could notify these people that they could hook
on.

Q Do you know the date of that letter, and who it came from?
Do you have that letter? A Yes, I do.
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Q May we see it, please? A It's back there.
The Court: You may get it.
Note: Witness left the witness stand and got letter and returned.
A

(Continuing) The date of the letter is June 25, 1971.

[32]

By Mr. Mason: (Continuing)
Q Would you tell us, please, what the letter says, and who it is
from? A It is from Davey L. Wellshon, the Assistant and County
Engineer. We are enclosing sketches showing the locations of services
for those houses that would connect directly to our Pocoshan sewer. This
line is now ready for sewer service and you may notify these people that
they are available.

Q Did the City and the County have any arrangements with respect to the use of this line once it \Vas completed? A Yes, it did.

Q What were those arrangements? A As I had them, we could
connect to the line. You take the sewage and treat it and we would
notify you when we were ready to make a connection and you would
tell us whether to make it and be there to inspect it when it was made.

Q Are you suggesting to the Court that that letter authorizes
the City of Richmond to connect to the trunk line and collect the connection fee and that the County, with respect to connecting these
peopleThe Court: Mr. Mason, I didn't understand the whole question.
[33] Mr. Mason: I am asking if he is suggesting to the Court
that the letter is the basis of his authority for connecting people directly
to the Pocoshan Creek trunk line making a connection charge and
ignoring the County in the process.
A I am not suggesting that we should ignore the County, no, sir.
By Mr. Mason: (Continuing)
Q Are you familiar with any of the arrangements, or understandings between the County and the City with regard to the discussions that were had following the annexation decree with respect to the
sewer lines, in particular? A Discussions, I am not familiar enough
to testify to. I know that some were had.
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Q You are not familiar with any arrangements that, or understanding that was had between the County and the City with respect to
the use of the Pocoshan Creek main trunk line? A Yes, I think so.

Q Well, would you please tell us what you know these understandings were to be. A Well, my understanding was not only the
contracts which you had outstanding at that time, and it was my understanding that you would own the sewer and we would [34] be able to
discharge sewage and make connections at a place suitable to Chesterfield County.

Q Are you saying that the City and the County agreed at least
tentatively that the City could hook on its collector lines to the trunk
line; is that what the City and the County agreed to do? A Yes.

Q In fact, the County agreed to do that and not make any charge
to the City, isn't that correct? A I believe so.
Q Do you have any recollection from these conversations that
were held, that the City would be reserved or given the right to hookby the County to hook on people directly to this line? A Directly to
the line?
Q

Yes, sir.

A I don't remember that being discussed.

Q No agreement was reached as to the City's rights to hook on
any individual directly to the line? A I don't remember it being discussed as far as one's I attended.
Mr. Mason: That's all the questions I have.
[35]

Redirect Examination
By Mr. Smithers:
Q Mr. Allnutt, the four or five particular persons were whom?
You are familiar, you say you made connections to the line-to the best
of your knowledge, sir, did these individuals, or persons, make payments
of any fees to the County of Chesterfield? A Not that I know of.

Q Were there any fees chargeable-you say some of them are
$100.00 and some are $229.00. Who are these fees payable to? A To
the City for the permit.
Mr. Smithers: That's all we have.
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The Court: May Mr. Allnutt be excused as a witness? Is there any
objection?
Mr. Smithers: No, sir.
Witness Stood Aside.
Mr. Smithers: We would at this point, before proceeding further,
could we check the exhibits to see what are in there at this time?
The Court: Yes. Court will recess for about ten minutes for this
purpose.
'[36] Note: A recess was had from 11:25 o'clock a.m. until 11:40
o'clock a.m., whereas the hearing continues as follows, viz:
The Court: All right, Mr. Smithers.
Mr. Smithers: Your Honor, I'd ask, with the permission of Mr.
Mason, I discussed with him and we would like to make one stipulation
and this relates to the payment of $11,100.00, as mentioned in the
plaintiff's Motion for Declaratory Judgment, and that stipulation is
that the County would agree that no other developer, or person, similarly situated, has made payments to the County for connection fees for
service from the Pocoshan trunk line.
The Court: Is that stipulation agreed to?
Mr. Mason: Yes, sir. We can stipulate that because it is a fact and
it is correct. Nobody, to the County's knowledge, is hooked on directly
to this line and has paid the County any fee.
Mr. Smithers: With that in mind, we feel that the case factually is
in a posture where the plaintiff can rest and we feel that by reason of
[37] the posture of the case and the facts which are in evidence, and the
exhibits which are before the Court, that we are entitled to judgment
as a matter of law. We will reserve the argument on that until after the
Court hears additional evidence, but we would like to point out to the
Court that we do feel at this point that we are entitled to summary
judgment as against the City insofar as the granting by the City to us
for a permit for sewer service, and that we are entitled to a judgment
against the County insofar as the $11,100.00 is concerned paid to the
County under protest. We recognize that in view of the motion that
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there may be other matters not involving the plaintiff which the Court
will take into consideration involving the City and the County. I feel
that the rules would allow us at any time to make the motion for summary judgment if it becomes apparent during further proceedings that
such is in order, so I don't know what your feelings are at this time as
to our Motion for Summary Judgment as to those points.
The Court: I would prefer to hear all of the evidence, Mr.
Smithers, before ruling on any of the questions that are left to be pursued. I don't see how that could prejudice your client and '[38] its claims
even though there may be matters relating between the City and the
County may be what you feel your client may not be involved in.
Mr. Smithers: With that, we rest.
The Court: All right. Mr. Fitzpatrick.
Mr. Fitzpatrick: Your Honor, I feel that in the next phase of this
case that it is the duty of the City, as the burden of proof of going forward with the evidence, and to that extent, I would like to call Mr.
George Talcott.
George R. Talcott,

called as a witness by counsel for the City of Richmond, first being duly
sworn, testified as follows:
Direct Examination
By Mr. Fitzpatrick:
Q Mr. Talcott, would you please state your position and where
you are employed? A I am employed by the City of Richmond and
I am the Assistant to the City Manager.
[39] Q During the recent annexation proceedings between the
City of Richmond and the County of Chesterfield, were you in any way
involved, and if so, in what manner? A Yes, I was at that time, I
carried the title of Boundary Edge Participation or Coordinator, working directly in the City Manager's office.

Q For the record, I would like for you to give me your interpretation of certain dates which I am going to ask you, and one would be
April 1, 1969. A In the annexation case, that was the so-called cutoff date at which time the County developed a complete inventory of
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the water and sewer facilities which was one of the bases for its financial
claim against the city.

Q The next date is July 12, 1969. A July 12th was the date
the annexation decree was issued by the Court.
Q The next date which I have in mind is December 22, 1969.
A December 22, that is-let me check. (Witness looking at paper).
That was the adoption by the City Council of an ordinance authorizing
the twenty-year sewer contract with Chesterfield County.

Q And, one January, 1970. A That was the effective date of
the [40] annexation decree by the Court.

Q All right. I believe that the order of the annexation is already
in evidence with the Court. You have a copy of that, Mr. Talcott?
A The order of the annexation, I do not have a copy with me. I am
generally familiar with it.
Q Well, I think I have an extra one. (handed). Mr. Talcott, if I
n1ay direct your attention to the order of annexation itself, to page 9,
paragraph 9 entitled: Utility Services, I wonder if you would give me
your understanding of that paragraph.
Mr. Mason: I object because this is the order of annexation and I
think the order speaks for itself, but presenting questions, it is certainly
a question that would have to go back to the annexation Court. So, I
don't think the question is material and relevant. This decree itself
speaks for itself.
Mr. Fitzpatrick: Your Honor, this is not in any way-this is by way
of actual statements of what the annexation order says and I am trying
to develop a particular trend of thought as to how certain matters were
to be handled and how they are so ordered by the annexation Court.
I am confining myself primarily, or solely to the utility services [41] and
the fact which the Annexation Court ruled on these. I do not state that
there is ambiguity in them. I am calling them to the Court's attention
and through my witness so that the Court will be brought up-to-date
on exactly what portions of the Annexation Order we feel are applicable.
The Court: Do you want the witness to read Paragraph 9 that you
refer to?
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Mr. Fitzpatrick: Yes, sir.
The Court: And not give his own words, a summary of what he
understands it to mean?
Mr. Fitzpatrick: Yes, sir.
The Court: Any objections?
Mr. Mason: No, sir.
A Paragraph 9 was entitled: Utility Services itself. The agreetnent dated June 25, 1969, marked, County's Exhibit Number 8, 108,
pardon me, contains a practical considerable solution to the operation
of sewers and water facilities in the area and accordingly the terms of
the memorandum agreement was filed as an exhibit 108 are, I think,
here in with respect to mutual obligations as set out on pages 6 and 7
thereof under the heading of: Utilities, and as detailed further to an
attachment to Exhibit Number 108 entitled Respectively: Sewer on the
Bagley Line consisting of two pages and a summary of agreements
between [42] the City of Richmond and the County of Chesterfield
concerning the water and sewer facilities, et cetera.
By Mr. Fitzpatrick: (Continuing)
Q All right. Now, Mr. Talcott, I wonder if you would refer to
page 6 and 7 of County's Exhibit 108, which is attached to the Order
of Annexation, and if you would further direct your attention to Paragraph C, entitled: Utilities, and read that verbatim. A Number 1,
the City and the County have approved a method of providing sewers
and sewage treatment for the drainage basin in the annexed area as
outlined on sewer and water facilities map and accompanying data
sheets concerning each County utility area involved.
Mr. Thompson: Excuse me, we are lost. May we find the exhibit
that he is reading?
The Court: 108, page 6.
Mr. Smithers: I think we put them in evidence and don't have any
left. Does anybody have any left?
The Court: It follows immediately the order when the order wasThe Witness: Here is an extra copy attached to this order.
Mr. Smithers: Could we use that, Your (43] Honor?
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Note: The Court indicating yes.
1'he Court: Now, page 6, paragraph C. Utilities.
Mr. Smithers: Thank you, Judge.
A (Continuing) Number 1, the City and the County have approved a method of providing sewers and sewerage treatment to the
drainage basin in the annexed area as outlined on Sewer and Water
Facilities map and accompanying the data sheets concerning each
county utility area involved. A copy of the map and data sheets are to
be filed in the record.
Number 2. The City will construct a major sewer in order-with
the following schedule and prayer herein.
Number 1, advertised, January 1970, co1nplete. Lloyd Good Creek,
and Broad Rock Creek advertised January '70. Completion summer of
1970.
Number 2. Paul White, General Chippenham Park,vay, advertised
January '70. Completion summer of '70.
Number 3. Jack Rich Edge Creek to Upper Bunkerham, completed summer of 1971.
Number 4. Upper James to County line, (44] complete summer of
1972. The fifth, Randle Creek, complete summer of 1973. The County
will construct basins along the Pocoshan Creek to use utility Number
11 as needed, but not later than the summer of 1973 to meet developnlents in accordance with County's contracts.
Contract Number 6511-30-A, Pocoshan Creek Belmont 2 Pumping
Station. Contract Number 65-11-33-Route 360 toBy Mr. Fitzpatrick: (Continuing)
Q All right, Mr. Talcott. I would appreciate your reading Paragraph 6 on page 7 of this same County Exhibit. A Paragraph 6,
matters concerning an abandonment. Existing facilities, quantities,
rates, liabilities for refund collections of accounts, and transfer of customers and building action plans for projects in the annexed area, inventory facilities in the area, extends positively to be represented with
respect to governing bodies and other necessary details will be subject
to contract negotiations between the parties, and if no agreement is
reached in any type of negotiation within sixty days of entry, to have
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decree-an engineer resolve the difficulties will be provided by the
parties. If they cannot agree upon an engineer, then the annexation
Court, the parties shall share equally the '[45] cost of Section C, Boundary Divisions of the Engineer.

Q All right, Mr. Talcott. I would like you now to refer to Summary Agreements between the City of Richmond as affected by the
Hagler line and particularlyMr. Mason: I don't want to interrupt at this point, but I want to
object to the reading of this Annexation Decree unless the witness also
reads Paragraph 3 of this same exhibit.
By Mr. Fitzpatrick: (Continuing)
Q All right. Will you kindly read Paragraph 3 on Page 7 of the
County Exhibit 108. A Paragraph 3?

Q Right beneath that at the top of the page on County Exhibit
108. A The compensation in sewer and water detailed an assumption
to be paid and assumed by the City is for all water and sewer facilities
in the annexed area for those under contract in the area on April 1,
1969.

Q All right. Now, I'd like, as I mentioned, for you to read the
su1nmary agreement between the City and the County concerning water
and sewer facilities. I would like to direct your attention to Paragraph
Number 9 on Page 4 of that summary sheet. Do you have that before
you, Mr. Talcott? {46] A Yes. Paragraph Number 9Mr. Fitzpatrick: One moment, Mr. Talcott. Now, Your Honor, in
this particular paragraph it is going to contain a color code. You have
perhaps already in evidence this code.
By Mr. Fitzpatrick: (Continuing)
Q You may proceed, Mr. Talcott. A (Blue). The City-that
portion of the Pocoshan drainage area which is on the City side of the
proposed line that is presently served by sewers to the Pocoshan pumping station is-pumping station is in the City area and pumps to drain
in the drainage basin which in tum pumps to the County Treatment
Plant. In order for this area to be served by a gravity, the Falling Creek
Treatment Plant which is-it is necessary for an interceptance sewer
to be constructed approved on the City side of the existing Pocoshan
inner side, which would belong to the County, to the Pocoshan Pump-
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ing Station, which would belong to the County, and in addition to this
proposed, that the County construct that portion of the trunk sewer
through Area 9 that is needed to serve Area 7 on the County's side.
The City will agree to necessary permits and easements will be granted
to the County, to construct and maintain these facilities.
[47] The County has already advertised for bids on this trunk
sewer through Area 9 and would extend it to Area 7. This is the County
contract-! beg your pardon, this is the County Project 651-33, and the
estimated cost is $145,000.00. Part of the cost of this extension is to
be paid by the developers in this area. The method of handling contracts of this type is covered in other sections of this agreement.

Q All right, Mr. Talcott. Now, I would like for that background
to ask you: Did you attend any meetings prior to-with representatives
of the County of Chesterfield prior to and subsequent to April 1, 1969,
and prior to July 12thMr. Mason: Before we get to this question, could we also for the
same reason stated before object, unless the witness reads Paragraph
11 of this same exhibit?
By Mr. Fitzpatrick: (Continuing)
Q If you have Paragraph 11, which I believe you do, would you
kindly read that. A Paragraph 6, Item 11-this area is on the City
side of the proposed line. The Pocoshan drainage basin situated between Area 9 and 12, this area is not currently served. In other words,
in order for this area to [48] be served it is proposed that the County
construct the necessary trunk sewer (project 6511-38) at an estimated
cost of $186,000.00, the Pocoshan interceptor on the edge of Area 12
to the Pocoshan pumping station Area 9. The City will guarantee the
necessary permits and easements through the City areas 9 and 11. The
facilities constructed in the area will be owned and operated by the
County. The County would agree to construct these facilities when
needed, but not later than 1973, which the City proposes to complete
the Upper-Number 14, at this time, all the Pocoshan drainage area 7,
9 and 11, flow by gravity through County-owned sewers to Falling
Creek Treatment Plant.

Q All right. Mr. Talcott, between April 1, '69 and the entry of
this annexation order, were you in any way involved with representatives of the Chesterfield County with respect to these utility matters?
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A Yes, I attended several meetings at the latter stage of the annexation trial which illustrations took place.

Q Mr. Talcott, I'm going to hand you what is entitled: A Memorandum Agreement. I'd like to see if you are familiar with it, dated
June 20, 1969Mr. Mason: If Your Honor please, if the purpose is to introduce
it into evidence, we would object to the introduction of these notes.
[49] Mr. Fitzpatrick: Your Honor, the purpose of these-Let's
first identify if Mr. Talcott knows what these notes are.
A These notes were a part of the attempt to develop agreements
on the utilities between the date of the trial and the first announcement
to the area that an agreement had been made between the City of
Richmond and Chesterfield as to the annexation line and negotiations
had taken place culn1inating memorandum County Exhibit 108, which
I believe was dated June 25th.
By Mr. Fitzpatrick: (Continuing)
Q Are you familiar with firsthand knowledge of the matters
which arose during these meetings? A Yes, I am.
Mr. Fitzpatrick: I submit that these memorandum agreements do
bear on the-not only the Court's interpretation of County Exhibit 108,
but the annexation order which is included in County Exhibit 108, and
for that purpose, I would request that they be introduced.
The Court: Is it your contention that these meetings were the contract negotiations spoken of on page 7-on Paragraph 7 of Exhibit 108?
Mr. Fitzpatrick: Yes, sir, this being [50] however prior to, but I
also want to develop that the annexation Court, by this particular document here, realized that everything was not settled and that is the reason for Paragraph 6.
The Court: What is the objection to it, Mr. Mason?
Mr. Mason: If Your Honor please, the part the City is introducing
in evidence is the personal notes of a witness who attended various
meetings. I think these notes are certainly valuable to him for purposes
of reference, but they are not admissible as his personal notes with regard to what actually transpired. All they deal with is what his recollection is what took place at these meetings.
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The Court: I haven't seen the documents, but these are Mr. Talcott's own notesMr. Fitzpatrick: That he made of this.
A If I may interject, these are not my notes.
The Court: Well, they are someone's notes of what occurred at
these meetings. I was under the impression that this document was a
part of Exhibit 108, but it is not, as enumerated as being such and I
believe the memorandum compared by '[51] Chesterfield County, as a
part of the illustrationMr. Mason: These conferences took place after the Annexation
Decree of July 12th, so there is no way that these conference notes
could in any way exhibit what was prepared sometimeThe Court: I understand your position, Mr. Mason.
Mr. Fitzpatrick: This, I will not ask that these notes be introduced.
I will ask Mr. Talcott his recollection of the meetings which took place
on June 20, 1969, some 22 days prior to entry of the annexation Order.
By Mr. Fitzpatrick: (Continuing)
Q Mr. Talcott, from your own knowledge, do you know whether
there was any discussion between representatives of the City of Richmond and the County of Chesterfield relating to extension policies for
utilities? A I would have to refer to my notes as to just where that
did occur, but the answer would be: Yes, there was.

Q Can you elaborate on this when you have located yourBy Mr. Mason:
[52] Q Was that in these notes? A Yes, they are on Page 3.
The statement, of my recollection is that the note I'm reading from was
an approval of Chesterfield County as to what should be in the memorandum agreement and on Page 3, Item 9, extension policy, the City
and the County should have the same extension policy for utilities
within the area and without the area, as soon as possible after the decree. City Council should consider such policies.
By Mr. Fitzpatrick: (Continuing)
Q What, in your opinion, does the phrase: Extension policy for
utilities, mean? A This pertains to realty cost to the developer, both
in capital cost of extension being utility lines, and is actual connection
charge paid to the governmental unit.
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Q I think the phrase: As soon as possible after the Decree, City
Council will consider such policies, is what-what does that mean to
you? A Well, that means that the parties involved in the negotiations
could not make any binding commitment on a governmental unit, that
these policies must be established by the local government as a governing body.

Q All right. Did, in these negotiations, and '[53] did either of the
parties, either or both make any reference to existing contracts, one
such as the one which this Court has heard testimony on prior? A
Yes, there is a memorandum on Page 2, Number 5: Existing County
contracts between the County and the developers concerning refunds
for connections will be honored by the City.

Q All right, Mr. Talcott. Now, I'm also given to understand, but
I will just ask the question: Were there any meetings-well, let me ask
you this question still on that meeting that took place in June: In your
opinion, was there complete unity between the County and the City
with respect to the utilities problem? A No, these meetings were
held at night following full days in Court and the only real agreement
was that a great deal more discussions would be necessary to develop
the working arrangements that would be necessary under annexation.

Q Subsequent to these meetings-this meeting, at that late time,
County Exhibit 108, and the Annexation Decree was entered, is that
correct? A That is correct.

Q Were there meetings which took place subsequent to the annexation Order being entered, and if so, when? •[54] A There were
numerous meetings in compliance with the Annexation Order. In fact,
I don't have recollection of all the meetings, but one of the earlier meetings was on July 24th.

Q All right, sir. A And, it continued almost weekly for probably a two-months period.

Q Were you in attendance at these meetings? A Yes, I attended all of these meetings.

Q All right, sir. You said there was a meeting that was held on
July 24th of 1969; was there any discussions at that meeting relating to
the Pocoshan trunk sewer as it passed through utility Area 9, which is
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the blue area on the map? A Yes, there was. The minutes, or notes
from that meeting, which were distributed to all parties, the date of
July 31, Paragraph 4 being Pocoshan trunk sewer, the connection
charge for all units for the Town and Country Apartments-! beg your
pardon, Town and Country Housing Project, as concerned and proposed, and connected to the Pocoshan trunk sewer is to be paid to the
County.

Q Did you have any further meetings in the month of July with
respect to these utilities?

A

Yes.

Q Particularly, I am trying to narrow this [55] down- A On
July 31.

Q All right, sir. What is your recollection of those meetings?
A The notes of that meeting, dated August 5, on page 2, the second
paragraph under Section 9: Sewer connection charges for the Town
and Country Housing Apartments are to be paid to the County except
when such connections-the line is to be maintained by the City.

Q Now, it had been tentatively agreed that the City would honor
development contracts, the refunds and repayments on development
contracts; what was your understanding with respect to that, and what
this effect, did it mean? A Basically, I understood in many cases
that the County, in order to finance construction of sewer lines, required a developer to prepay connection charges so that the County
would have cash in hand, or to award the construction contract. Then,
as a developer had units ready for connection, he would not pay an
additional cash for these connections, but the deposit would be charged
against the connections he received.

Q So, by the City statement that it would honor the arrangements. did not, in your opinion, or did it not in your opinion involve a
cash transfer by the City? {56] A It would not involve a cash
transfer.

Q These discussions which took place in July, the latter part of
July, 1969, what purpose did they serve? A The basic purpose was
twofold. The ultimate and the overriding one was the development of
the twenty-year sewer service contract which was completed in December, but in addition, there were many financial transactions that
were necessary between the County and the City to balance equity
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resulting from additional County construction subsequent to the April
1, '69 cut-off date for facilities included in the Annexation Decree.

Q All right, sir. Now, let me ask this question to lay it to rest
completely: The City does not contend that it owns the Pocoshan main
trunk sewer, does it? A Absolutely not.

Q Now, on what authority in the order of annexation did you
pursue these discussions? Why did you pursue them? A These discussions were directed by the Annexation Court.
Q Where in the annexation order did you find that direction?
A They were contained in Exhibit 108, and [57] I believe they are
also in the utilities paragraph-utility section of the actual order.
I do not have the order in front of me.
Q All rightBy Mr. Thompson:
Q Utility Paragraph, and what else? A In the annexation
order. The order to some extent was repetitious of Exhibit 108 in the
memorandum of the agreement.
By Mr. Fitzpatrick: (Continuing)
Q Now, Mr. Talcott, I assume in these negotiations which took
place between members-representatives of both City and the County
did come to some conclusions with respect to utilities in this area, and
that took place in December, is that correct? A The final agreement
was the twenty-year contract setting forth the continuing arrangements
for operation between the City and the County in which both the
County and the City and County agreed that the other party would
serve and own the line to Chesterfield, and that there would be a uniform payment for these services which included the collection, transportation, and disposal treatment of the sewage in the other's jurisdiction territory.
'[58] Mr. Fitzpatrick: All right, sir. Your Honor, I would like to
offer this ordinance which in fact embodied that twenty-year contract.
Mr. Mason: We will object to the introduction of the twenty-year
contract, or any other testimony with respect to the twenty-year contract and I would like to state my reasons for this objection.
First, the only purpose of that evidence could be forwarded by the
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City is not to defend against the plaintiff's claim, but as I see it, to defend against the County's defense, which seems to me to be irregular
on one hand, but more importantly than that, this agreement contains
an arbitration clause which makes any controversy represented to it to
go to arbitration as a condition, and the Court having jurisdiction to
hear any matters, well, to that twenty-year contract.
Now, under the arbitration statute, Section 8503, this section in
part provides that neither party shall have the right to revoke an agreement to arbitrate except on the grounds which would be good for revoking or annulling another agreement, but going beyond the statute
itself, in the case of Pocahontas Company versus Browning, 137 Virginia, [59] 34, which I believe is a leading case on this subject of arbitration, the Court in stating the general rule, that is arbitration clause,
simply by itself with no other provisions, does not alter (oust) the
Court of its jurisdiction, but there is an exception to the general rule
and in the case, it recognizes this is general. This general rule is that
the parties by lawfully making the decision of arbitration a decision
pursuant to the right of acts on a contract-in such case until a decision
is made, the Courts have no jurisdiction of the case and therefore cannot
be said to be-( ousted) of their jurisdiction.
Now, this case is reinforced by a more recent case that was tried
here in Richmond in the U.S. District Court under the style of United
States versus Alcon Development Corporation at 217 Federal Second
904. In this case in the District Court, and on after, it makes it on to
the Fourth Circuit Court, the Court ordered the Virginia Pocahontas
case and relied upon the decision ruling as the basis-as the same basis
for sustaining the argument of counsel in this case for a motion to arbitrate and a motion to stay until such time as there had been arbitration.
[60] So, we object to the introduction of it. If we are not sustained in our objection, we would move that this Court at this timewe move it for arbitration and we would move for a stay of this proceeding as provided by the law in these cases I have just given to the
Court.
Mr. Fitzpatrick: I'm not entirely certain I fully understand what
Mr. Mason has said, but is either one saying that yes, this contract now
falls under this sewer arrangement-now falls under this contract which
I have offered for introduction and if so, I agree with him.
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The purpose for introducing this contract was to show the Court,
as we have developed in testimony, that the annexation Court realized
differences between the two parties and gives them a method with which
to follow and I am attempting to show this is the final product of this.
It is quite true that the Court, if it reads the contract, does, as Mr.
Mason points out, contain arbitration provisions. If Mr. Mason is conceding that the case falls with this contract, then I agree with him
entirely.
I didn't understand him to fully state that, but that is my point
that it does fall, and '[61] I thought that was the point to be decided
by this Court whether this set of circumstances, that being Town and
Country's application would by reason of the annexation order and the
attendant exhibits which directed that contract be entered into for the
areas of this agreement, whether that does not now govern this case
and that I felt was the issue before this Court whether that being, to
restate it once again, whether the contract between the City and the
County for the twenty-years does not now since the Town and County
contract being executed falls within the intent and the terms of this
twenty-year contract.
The Court: Do you agree that the twenty-year contract governs
the application for Town and Country? Does it insofar as these exhibits are concerned?
Mr. Mason: No, sir. What we are saying is that this twenty-year
contract is immaterial and irrelevant. It is collateral to the issues in
this case. It is only at best incidental to them because they flow out of
the annexation order but it has nothing to do with the case that is now
before this Court.
The Court: I understood you to just [62] state that it did because
you moved the Court to stay this proceedings so that the matter could
be arbitrated pursuant to the contract?
Mr. Mason: We say that it on the first hand, that it is erroneous
as being incidental only at best.
Secondly, if it is introduced, the only purpose it can serve is to
perpetrate a controversy between the City and the County. If we are
going to discuss a controversy over this twenty-year contract, the contract has a provision which requires that there be arbitration as a condition before, in the matters relevant to it.
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That's what I am saying.
The Court: Well, Mr. Fitzpatrick, if I understand, you are offering
the ordinance to show merely that as a result of negotiations subsequent
to the annexation decree and as a result of discussions, that a contractthat is, the twenty-year contract was in fact entered into?
Mr. Fitzpatrick: Yes, sir.
The Court: Not to ask that the Court consider any of the provisions of that contract '[63] with relation to the claim, or to the request
by the plaintiff that this Court declare what the rights and obligations
it has and the responsibilities of the defendants here?
Mr. Fitzpatrick: No, sir, Your Honor.
The Court: So, if that is the case, why is it necessary to actually
introduce the ordinance? It is a fact that the ordinance was adopted
and a contract was entered into, if I understand your position correctly. That is the fact that you wanted to bring to the Court at this
point.
Mr. Fitzpatrick: Maybe I haven't phrased it exactly right. This is
an extension. This contract is an absolute extension.
The Court: An extension of the annexation decree?
Mr. Fitzpatrick: This is correct. This is my position and my further
position is that Town and Country falls within the terms of this contract and I wish the Court to rule on that point.
The Court: And, not whether or not any disputes arising in the
contract based on the terms of the contract, you are not asking for
[64] a decision on this question, but merely whether or not this dispute
of this plaintiff falls within the perview of the twenty-year contract?
Mr. Fitzpatrick: Yes, sir, as being an extension of the annexation
order and we had declared the contract between the County and Town
and Country to be executed.
The Court: That narrows the question certainly. Isn't that necessary in order for the Court to decide the relief to which the plaintiff
is entitled, that is, to whom it should pay its fee and the amount of the
fee, and whose responsibility for collecting the fee is?
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Mr. Mason: If Your Honor please, I think the premise is incorrect
here that this contract is an extension of the annexation order. It is not
an extension of the order and none of the parties had any authority to
extend the order. All the parties were obligated to do by the Annexation
Decree was to sit down and negotiate certain matters relative to sewers
and water.
The Court: Now, what does this mean? What does this Paragraph
6 on Exhibit 108 mean, when the Court says that matters concerning
abandonment of the existing facilities, quantities, '[65] rates, liabilities
for refund collections of accounts, transfer of customers and billing for
projects in the annexation area, inventories of facilities of the area,
extensional policies to be recommended to the respective governmental
bodies and other necessary details will be the subject of the contract
negotiations between the parties?
Mr. Mason: It is clearly not an extension. It puts the duty on each
of the parties at the annexation trial to get together pursuant on an
agreement which they had already made, but for many reasons could
not complete and to get together and complete it.
Now, the twenty-year contract is just exactly what Mr. Talcott
said it was. It is a reciprocal sewer agreement. It doesn't have anything
to do with the issues in this case.
The Court: All right.
Mr. Mason: And, it is irrelevant. If they contend that it is, and the
Court wants to accept it in evidence, then we have to go to the argument that there is an arbitration clause which makes arbitration a condition which precedes [66] and to a trial on any controversy under this
contract, and I think the law is very clear on this.
The Court: I understand your position. Now, the Court will receive the ordinance in evidence but it doesn't necessarily indicate that
it feels that in a determination of the rights between Chesterfield and
the City under that twenty-year agreement is a proper subject of disposition in this suit, but I do think that the point that you make that
whether or not the claim of this plaintiff falls within the perview of that
twenty-year contract has necessary parts of relief, or at least the Court
must necessarily make this determination in order to make a ruling on
the relief that the plaintiff seeks.
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That is my present feeling.
Mr. Fitzpatrick: That is exactly my position as you quoted Paragraph 6 that that is the authority for which I The Court: The County's exception is overruled.
Mr. Mason: We take exception.
The Court: All right. This will be marked, Defendant's Exhibit
Number 1, for the [67] hearing on this date. We have another defendant's Exhibit 1 on June 12th, but I will mark this Defendant's
Exhibit Number 1.
Note: The above-referred-to twenty-year contract was marked
Defendant's Exhibit Number 1, and filed by the Court.
Mr. Fitzpatrick: I have no further questions of Mr. Talcott at this
time. I say that for the reason because I am trying to limit my questions
for the fact that I think this is a fact of a matter of law at this point
whether or not the contract as read in connection with the annexation
order, Mr. Talcott's testimony with respect to the meeting.
The Court: Well, was this ordinance carried out, and was there a
contract entered into?
Mr. Fitzpatrick: Yes, sir.
Mr. Mason: This is effective?
Mr. Fitzpatrick: This is an effective contract.
The Court: All right, Mr. Mason, go ahead. [68] Excuse me. Mr.
Smithers, do you have any questions?
Mr. Smithers: No, sir, Your Honor, I think to protect our position, we have been too dilitory on the point. We would have to take
exception to your ruling to produce the twenty-year contract also into
evidence. We are not so certain as to the particular reason that you
are letting it in, and if it is a matter of your decision and you take the
position that that contract affects our rights, then we would take exception to it, our position being that neither of these parties have the right
between themselves to contract away our legal rights.
Now, it appears that you said you are letting it in evidence for the
purpose of determining whether or not the issues involved in this case
fall within the terms of that twenty-year contract.
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The Court: Perhaps I stated it that way, but I didn't mean it in
that sense. Mr. Smithers, as I view the posture of the case at this time,
the question is remaining, or the questions before the Court at this time
is whether the City or the County is obligated, or which one is obligated
to grant permission to the plaintiff [69] to connect into the main trunk
line and the amount to be paid for that purpose.
Mr. Smithers: Well, of course, it is our position that as City residents we are by law entitled to the service from the City in the same
fashion that the City has afforded service to others similarly situated.
So that is why we are a little bit concerned that you areThe Court: But, the main question, of course, is the amount that is
to be charged to your client for this service.
Mr. Smithers: The City.
The Court: By the City, and isn't it true incidental to that determination, or that question of the amount of charge by the City brings
into consideration the agreements including perhaps this twenty-year
agreement in the County and the City?
Mr. Smithers: We don't think that is an agreement between then1.
We don't think that that deals with the issue that we trying to zero
in in our prayer in the motion to say that the factual posture, that is
other residents in the City have been granted sewer service by the City
upon payment to the City of a particular fee. f70] Our facts show that
we are in the City. We are similarly situated as are others who have
received the service. We are entitled to that same treatment-same legal
treatment and it concerns us that you are perhaps leaning towards a
position that perhaps our rights are governed byThe Court: Governed by a contract between the County and the
City?
Mr. Smithers: Yes, sir, and that is the reason why I think we better
save our exception to the twenty-year contract.
Mr. Fitzpatrick: May I speak just briefly to Mr. Smithers?
This Court, when the Court reads it, I realize the Court hasn't
had an opportunity to read it, and perhaps I should ask Mr. Talcott to
indicate some basic positions of it, but I don't want to do it because the
contract here treats all people in utility area 9 the same-exactly the
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same-all city residents. So, I hope that in some respect lessens Mr.
Smithers' problem.
Mr. Smithers: If the City would stipulate that we are entitled to
treatment as are others similarly situated, we certainly would like to
hear [71] that.
Mr. Mason: If Your Honor please, I think if Mr. Fitzpatrick is
going to testify to the extent that the agreement treats everybody in
Area 9 uniformly, I think he should at least go to the extent of admitting that he treats everybody in the City of Richmond uniformly and
not simply Area 9.
The Court: Let's move along with the examination of the witness.
Do you have any questions?
Mr. Smithers: No, sir.
The Court: All right. Mr. Mason.
Cross Examination
By Mr. Mason:
Q Mr. Talcott, you stated in your direct examination, or you
read from your note agreetnent, or at least your understanding that has
been reached in the July 24th meeting and in the July 31st meeting.
To put this question in proper perspective, the July 24th meeting, you
stated that the connection charges for all units within the Town and
Country Apartments, the townhouse project, as currently proposed, and
that they are to be connected directly to the County's Pocoshan Creek
trunk [72] sewers-are to be paid to the County.
Now, in the July 31st meeting, you stated that the understanding
of it at that time was that it is agreed that the County could collect
the connection charges for all units from Town and Country Townhouse Apartments that are directly connected to the County's Pocoshan
trunk sewer.
First, let me ask you: Is the plaintiff in this case seeking to hook
on a line directly to the County's sewer trunk line?
A I have not seen the engineering plans of that. The testimony
I heard earlier this morning would indicate, no.

Q Well, now, they filed a permit to connect sewers with the City,
did they not? A That was my understanding.

App. 77

Q What were they seeking to connect to when they made that
permit? A I did not see this application. I cannot answer that.
Q Can you explain the difference between the understanding
reached at the July 24th meeting, and that reached at the July 31st
meeting? A Unfortunately, I cannot read any difference. The notes
of the July 31st were a revision based upon the '[73] County wanting
further clarification as to what the memorandum agreed of the 24th
said.

Q Can you tell this Court how many apartment units were proposed at the time these discussions were taking place?
knowledge that number was not given.

A To my

Q You were not aware of that? A No.
Q Did you later become aware of the number of units that this
apartment project proposed to build?
information.

A I still do not have that

Q You don't know how many they propose to build, do you?
A No, I do not.
Q Can you explain the difference in the language between the
one meeting-the earlier July meeting and the latter subsequent meeting? Can you explain the difference in the language there? A I did
not make any different interpretation, one from the other.

Q Do I understand from your testimony then that you agree that
the County is entitled to receive all the connection fee charges from
Town and Country Apartment Projects? [74] A I believe that requires further clarification as to whose connection charges they are.
Q What do these two paragraphs mean? That is what I am
asking you, and you say they both mean the same thing, as far as you
know it to be? A My understanding is that they relate back again
to the contract where Town and Country had already made these connections elsewhere and of honoring the existing contract.

Q What idea, if any, did you have concerning the connection
of Town and Country Apartments to the Pocoshan Creek trunk line?
A I would contemplate that they would be connected at no cost to the
County of Chesterfield. In other words, the City's connection charges is
based upon the actual cost of making the connection and Chesterfield
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County makes that physical connection. This is the basis of the City's
connection charge.

Q Why should you assume that if you agreed at both of those
meetings that the County was to receive the connection fee charges
from that project? A My understanding there, and again bearing
in mind that a couple of years have elapsed since these discussions, but
at this point and time, certain connections were actually made, if you
speak of a connection as one [75] part into another, a connection charge
is based upon the occupancy of a partner unit which may be involved
in physical construction. So, that the fees due Chesterfield County
frequently under this contract, there was no expenditure funds. The
pipe connection had to be made, but the connection fee is based upon
part of the amount of occupancy. These were fees in case the City of
Richmond-this would have been no fee, because there was no connection, but Chesterfield sewer rate structure-the payment was made
in spite of there being no construction.
Q Mr. Talcott, doesn't these two paragraphs that we are talking
about, address themselves to the connection fees, or connection charges?
A Yes, butQ Do you know what the connection fee charge made by the
County at the time these negotiations were going on was? A My
recollection is that it was $300.00 per residential unit-single family, or
apartment.

Q What was the connection charge by the City of Richmond at
that time? A The City of Richmond does not base a charge upon
residential units. It is upon physical connection to the City line.

[76]

Q What was the charge? A The charge at that date I

do not know exactly. It was in the neighborhood of $200.00. The City's
charge is charged annually based upon the average cost to the City of
tnaking physical connections the previous year to whatever size pipe,
or whatever length is necessary. Currently it is, I believe, $229.00, but
this is reimbursed then for expenditures rather than funding the construction of the sewer.

Q What is the City's present rate for connection?
it is $229.00.

Q Per connection? A Per connection.

A

I believe
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Q Are you aware of what the County charges per connection in
relation to an apartment project? A Well, the County charge would
depend upon the number of units within the apartment.

Q Do you know how much it is per unit? A I believe in the
figure, at one tiine, it was $300.00 per unit, but whether it's been
changed, I do not know.

Q Did you, or first, couid you tell me who were the parties from
the City who were present at these meetings?
ing are you referring to?

[77]

A Which meet-

Q Well, in particular the July 31st and the July 24th meeting?
A Let me refer to the minutes on that. (witness looking at notes).
On July 24th, Mayor Bagley, City Manager Keipper, Mr. Hopson,
Director of Public Works, L. Lordley, Director of Public Utilities, and
myself.
On July 31st they were the same five representatives for the City.

Q Now, Mr. Talcott, did you, or any member of the group from
the City in attendance, agree with the County that it would raise its
connection fee charges to that comparable of the one the County makes?
A To my knowledge, there was no such agreement.

Q You never heard of any such agreement? A No.
Q You did not make any such agreement-statement or agreement with the County, or to your knowledge no one else from the City
who was present at these meetings made any agreements or understandings with the County that its rates were going to be raised to be
comparable with the County's? A Not to my knowledge, no one
from the City [78] made such an agreement.

Q Did the County and the City during these numerous meetings
reach all of the decisions that are necessary to be made pursuant to the
annexation decree? A It was my impression that yes, they were
reached.

Q Is it your testimony that there is nothing else remaining to be
done as between the County and the City with reference to fulfill its
obligations under the order of annexation relative to sewers? A Yes,
limited to utilities, I know of no outstanding disagreement other than
the matter before this Court.
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Q Did the County agree with the City during these discussions
that the City could collect the monthly service charges from all the
citizens in the annexed area? A I wouldn't say necessarily the
County agreed, but this was the concept from the beginning.
Q Was there some understanding with regards to that? A
Under the understanding from the beginning that residents of the
County would pay for sewer service charged to the County and residents of the City would pay the sewer charge to the City according to
the County or City rates irrespective of whether the treatment was
done by [79] their own jurisdiction or the other jurisdiction.

Q Did the County and the City not also agree that the City
could hook onto the County's Pocoshan Creek main trunk collector line
at no cost to the City so that its citizens, where it has lines, could be
served? A I cannot agree with the no cost of the City because the
City agreed to pay a monthly charge per unit connector.

Q I'm talking about connection fee charges. A No, it is the
total cost of service. The basis of that charge was not just the cost of
treating, but included other costs.

Q Well, the City doesn't charge the County connection fees with
the sewage flowing the other way, does it? A A connection fee, no.
A charge is based upon a monthly service charge which is an allencompassing return of the cost of service.
Q All right. Now, wasn't there an understanding here that where
the City had a gravity flow line going towards the County, which would
ultimately be treated by the County, that it could hook on without any
connection fee to the County's main trunk line, or lines, or is that right?
A Yes, that is correct.
[80] Q Was it also discussed, and was it not also an understanding reached between the County and the City during these discussions
that the County would be entitled to receive, and could collect all of
the connection fee charges that it makes to the Pocoshan Creek main
trunk line where it goes in the City and comes back out of the City?
A The connection charges from the County residents, yes.

Q We are not talking about that. We are talking in this case
about City residents where the line comes into the City and passes
through the City and goes back into the County.
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Now, didn't the City and the County agree that the County would
be entitled to its connection fees for anyone living in the City to hook
on directly to its County-owned line? A You are going beyond the
extent of the agreement and-

Q Let's go back to Paragraph 4 under these discussionsMr. Fitzpatrick: May the witness please finish and answer the
question?
The Court: Yes, go ahead.
[81] A (Continuing) Neither of the paragraphs of these two
1nemorandums of which are almost three years ago, are clear as to how
connection charges shall be calculated. Both of these sessions speak of
connection charges, but also speak of long existing contracts, but nowhere is there mention of connection charges established by the County
other than long-existing contracts.

By Mr. Mason: (Continuing)
Q In other words, are you suggesting to the Court that in reaching these decisions, you were thinking in terms of the City's connection
fee to hook onto the County line, and the County in turn was thinking
in terms of its connection fees for people in the City hooking onto the
County line; is that your testimony? A This appears to be the nature
of the controversy, yes.

Q Then, obviously, the two parties haven't reached any meeting
of the minds as to really what went on here, is that correct?
the discussions, I agree with you.

A From

Q What authority does the City have to hook on individual residences, or anybody else, directly to the Pocoshan Creek main trunk
line? [82] A The contract with Chesterfield County entered into
in December, 1969.
Q Is that your authority, sir? A That is my understanding of
the authority that and the annexation decree.

Q What is that agreement? A The agreement is a contract
between the County and the City whereby each unit will supply certain service to the other one and will pay for that service by a certain
means.
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Q Isn't it-Do you agree that the contract was a reciprocal
sewer agreement in which each of the two parties agree to mutually
treat each other's sewage, to collect it at a point, and send it down the
gravity flow line and treat it? A Yes, this is a mutual agreement
beneficial to both parties and the terms and conditions are reciprocal.
Q Isn't it a fact that the agreement doesn't say anything about at
all connection fees? A That is correct.

Q Now, Mr. Talcott, don't you think it is true that the City
hooking on individuals directly to the Pocoshan Creek main trunk line
is in direct violation of the understanding that the County and the City
had? A I cannot agree with that statement, no. [83] The contract
provides that the City may connect.
Q

Connect what, sir?

A Connect a sewer line.

Q Collector sewer line, isn't that correct? A No, the distinction that you are making between these are not absolute between collector lines. Services are provided by the different lines depending on
the degree of gravity, location, and the design of the facilities.

Q Mr. Talcott, you just testified a few moments ago that the
County and the City had an understanding that the City could hook
on collector lines? A I did not say collector lines-sewer lines, if
your question was limited to the sewer line.
Q Whose sewer line are you talking about?
that is necessary to serve property.

A The sewer line

Q Any sewer line in the City whether the City owns it or not, is
that what you are saying? A Yes.
Mr. Mason: Your Honor, I have no further questions.
The Court: All right.
Mr. Fitzpatrick: Mr. Talcott, I have one or two questions.

[84]
Redirect Examination
By Mr. Fitzpatrick:
Q Please state, from your own knowledge, whether or not you
know whether the City was required to accept sewage from Chesterfield County by the Annexation Court and vice versa? A You are
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correct. That was one of the terms and conditions that the Annexation
Decree said.

Q And, that this contract which we have introduced in evidence,
does it not provide that whichever the party may be, will at a mutually
acceptable point permit entry into the line? A That is the purpose
of the contract, yes.
The Court: May Mr. Talcott be excused?
Mr. Thompson: Just one moment, Your Honor.
The Court: All right.
Mr. Smithers: Your Honor, no questions.
The Court: Thank you, Mr. Talcott. You are excused and may go.
We will recess until 2:00 o'clock gentlemen.
Witness Stood Aside.
'[85] Note: A recess was had from 12:55 o'clock p.m. until 2:05
o'clock p.m., whereas the hearing resumes as follows, viz:
The Court: All right. Mr. Smithers.
Mr. Smithers: Could I make a few comments before the City proceeds with its next witness perhaps to speed up the conclusion of this
matter?
Note: The Court indicated yes.
Mr. Smithers: Your Honor, it appears obvious to us from the tenor
of the questions asked by Mr. Mason of Mr. Talcott in cross examination that the sole position of the County of Chesterfield is that under its
existing agreements with the City, whether they be founded in the
Annexation Order, or supporting exhibits, or ordinances, or whatever,
that the County maintains that the only person that can make entry
without fees payable to the County is the City of Richmond through
a collector interceptor, or lateral line and is a matter of semantics, or
whatever you call {86] it, but it appears that the County's position is
that if the City owns this pipe as it enters the Pocoshan line, that this is
a permitted entry and therefore the County has no basis upon which
it can demand fees from the user of the particular line.
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Now, I think this is clearly the position that the Connty has maintained and this is why it is saying ownership has got the right to say
who can enter that line and that it is conceding that only the City can
make that entry. Well, if that be the case, we suggest this as far as our
prayers are concerned. We are not unwilling to grant the City an easement on our property and cause the construction of a lateral collector
or whatever you want to call it, on our property, which is to be owned
by the City, such that when the physical entry is made, it is made
through the City-owned lines.
Now, Mr. Mason may disagree with that, but I don't see how
their position can change in view of what they have already conceded
in questions to Mr. Talcott, and if that be the case, our motion can be
clearly taken care of by having this Court enter judgment now and
order us [87] to give an easement to the City and order the construction of a lateral line to be owned by the City to be connected to the
Pocoshan line and the matter is solved. Now, as to whether or not the
City wants an adjudication that any form of entry for the City residents is permitted without fee, or that the County's position is purely
one of semantics, I don't know, and I don't think the County is taking
any other different position. The County is merely saying that the Town
and Country can't make an entry into that line on a pipe that we own
and that the only person that can make entry is the City of Richmond,
which is easily solvable.
We will give the City the line and cause it to be built.
Now, am I stating that incorrectly, Mr. Mason?
Mr. Mason: Are you asking me to respond to that?
Mr. Smithers: I don't believe that based on his questions that they
can maintain any other position.
Mr. Mason: If Your Honor please, I think I understand the argument that Mr. Smithers [88] is making, and I can appreciate his comments. I have two thoughts in mind.
First, it is not our only position that the way into this line is by a
City collector line. Our position is that the County is caught in the
middle, so we are in a situation here where we are going to strike both
ways and we can't give up one side without losing the other side.
So, our position must be that the plaintiff in this case, if he wants
to hook onto the County trunk line, must come to the County and pay
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the County a fee. Otherwise, you have defeated the ownership of the
line that the County has. We don't think, frankly, at this point, that the
City has actually proven its case for the right to connect its lines to the
County Pocoshan trunk line without coming to the County and paying
the County the fee.
Now, what Mr. Smithers suggests is that the City and the plaintiff
agree on a subterfuge of the agreements that the County and the City
have, and what he is recommending to this Court is nothing more than
a subterfuge to get around the understanding that the County and the
City have relative to connections to their line, and I '[89] don't think
that that would be proper because it would violate the agreement and
not be in keeping with it. It is not set apart from it. It is affected by the
agreements and has got to stand, and it's got to stand and fall in its
own way and to simply suggest that we work out an arrangement is to
beat this contract down. I don't think it is really a proper course of
action for this Court to take in making a determination of the issues
in this case.
The Court: Well, in view of Mr. Mason's position as expressed,
there is nothing that the Court could rule on at this point.
Mr. Smithers: In renewing my motion for summary judgment,
based on the facts now before this Court, it is apparent that the plaintiffs are entitled to the relief as suggested.
Mr. Thompson: We are also making the concession that if I may
point this out, that our plea will be satisfied by the same type of service
that has been given others whereas it seems to me that the thrust of the
County's defense was making a distinction between entry by a lateral
entry and a direct entry into the line and we would be satisfied by entry
by a lateral [90] service to remove any necessity of detailed proof of
concerning the difference of a lateral and direct entry, if that is helpful.
The Court: Next witness.
Mr. Fitzpatrick: I have no further witnesses.
The Court: All right, Mr. Mason.
Mr. Mason: At this time, I would like to call Mr. Melvin Burnett.
He has a meeting at 3:00 o'clock and I am calling him out of order, but
I would like to get his testimony in and release him so he can make his
meeting.
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The Court: All right.
Melvin W. Burnett,

called as a witness by counsel for the County of Chesterfield, first being
duly sworn, testified as follows:
Direct Examination
By Mr. Mason:
Q Mr. Burnett, will you please state your [91] full name?
Melvin W. Burnett.

A

Q By whom are you employed? A Chesterfield County.

Q What position do you hold with the County? A Executive
Secretary.

Q
years.

How long have you held that position?

A Slightly over 23

Q Now, Mr. Burnett, are you familiar with the discussion negotiations that took place between the County and the City relative to the
obligations imposed by the Order of Annexation as they relate to the
Town and Country Apartment Project? A They have dealt a little
bit with age, but at one time I was a little bit familiar, but I do recall
enough to shed a little light on this controversy.

Q Yes, sir. Now, would you please tell the Court, in your opinion,
what your understanding of the negotiations that took place was following the Order of Annexation? A Well, when the County and the
City agreed on Exhibit 108, the annexation Court directed that the
County and the City get together and there were several meetings held
at the level that Mr. Talcott said, and there [92] were several meetings
held between Mr. Keipper and their lawyers and between me and my
lawyers, and the Chairman of the Board and so on.
There is no question about the understanding on many things to
me. There was no question about our understanding of this issue. The
notes Mr. Talcott, as they appeared, and I think have been introduced,
or referred to, are quite clear in that they attempted to describe what
the agreement was and I refer again to the July 24th meeting which it
said on Page 2 that the connection charges for all units within the Town
and Country Apartments and the Townhouse Project as currently proposed, and that are connected to the County, as currently proposed,
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they had shown 663 apartments. We put that line there at a cost ofat a considerable cost in excess of $200,000.00. We counted on these
connections at $300.00 per unit.
Town and Country agreed with the County that it would prepay
so many connections. We had an agreement for $600,000.00 or 200 connections, which was the first phase of this project.
Of course, we understood that the second phase, and the third
phase, would come along later. We counted on the full participation
of Town and Country to pay for this line because that's how we extend
a sewer line in our County. If we didn't have these exhorbitant
[93] connection charges, and I guess they are exorbitant from what the
City charges, we couldn't do this.
During our discussions, we did discuss and there was a letter this
morning, just momentarily, we did discuss the necessity of the City of
Richmond to increase its sewage connection charges because no City
can subsidize the developer to the extent that it is doing and stay solid
very long. Fortunately, since annexation, you haven't had much building in the annexed area, and they haven't got the control, but I say to
you, as we said to them, and they agreed to that if they have a thousand
dollars-two thousand dollar lot to be developed a year, and the City
continues to run sewer and water to it virtually free of charge, it will
go broke.
This was discussed and it was understood that the City was going
to raise its rates. There was no agreement. We just understood it had
to be, and we counted on it. We counted on the fact that there would
be given to us the connection charges. This was the agreement and it
was reiterated in the July 31st meeting, when it said again that the
sewer charge from the Town and Country Townhouse Apartments are
to be paid to the County. This was our agreement and Mr. Talcott in
writing these memorandums agreed to transcribe that agreement or
tried to transcribe that agreement.
[94] Now, I say there is no controversy, or there should be no misunderstanding as to the intent of the agreement between the City and
the County and if the City attempts to subterfuge and install a lateral
and connect the Town and Country to a lateral, which may be ten feet
long, I don't know, but tie into our sewer trunk, that may come up to
the letter of this contract, but I really don't believe that the City would
stoop to do that, quite frankly. If they do, they will shock me because
that would be a clear violation of our agreement.

App. 88
Mr. Mason: That's all the questions I have.
Cross Examination
By Mr. Fitzpatrick:
Q One question, I presume you heard Mr. Talcott, who was at
those meetings, testify? A Yes, I did.

Q And, it was rather clear that the understanding he had of the
agreement that you just eluded to reading the same languages was entirely different? A George sat here and had a very difficult time in
talking around sewer charge, and sewer fees. George is an engineer and
was the representative of the County as a consultant and he quit and
went with the City of [95] Richmond. George knows very well what we
talked about when we say sewer connection charges. It is the fee that
we get for connecting a house to the trunk, or the lateral. It is not the
charge-the temporary charge of digging the hole and connecting it.
It is the sewer charge that we are talking about and George knows very
well what it is and that there is no question about it. He may attempt
to evade, or to induce other people to think otherwise, but George
knows in his own heart what that language means.

Q I believe, Mr. Burnett, you would have to agree that Mr.
Talcott did indicate that that was not his understanding, and that indications were made up on it? A Well, it may not be his understanding, but I don't see how he can read the language here and infer otherwise, even from this language, could you?
Q Certainly. And, I did have one further question, correct me if
I am wrong: Did I understand you to say that this would in fact be
living up to the letter of the contract? A What would be?

Q In the connection by a city-owned line into the Pocoshan
trunk? A It would be the most devious subterfuge {96] that I would
ever recall if it is done and I don't believe that you want to perpetrate
such a fraud as that. It may be legal up to the contract, but I would
hate to be a party to it, quite frankly.
Mr. Fitzpatrick: Thank you, Mr. Burnett.
By The Court:
Q Mr. Burnett, let me ask you several questions: There's been
testimony that other similarly situated to the plaintiff, by the Town and
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Country, in this suit, obtained connections into the same trunk under
similar circumstances and were treated-the plaintiff alleges here, differently, from what he had been treated, that is, they paid, I believe,
each that is four or five individuals, or corporations paid, I think
$100.00 to the City on their charge.
What is, if that is true,-is that your recollection, and if so, what
is the difference in this situation? In this situation I see no cases, if you
are familiar with them, and that case, which is before the Court here?
A There are a few homes which are in close proximity on the sewer
trunk line.

Q Now, are these homes in the annexed area?

[97] A Yes,
sir, and they could be served by this trunk sewer and quite frankly, we
are not concerned about those homes. We didn't say anything about
them in our negotiations except that there was several there. We were
boring in on the Town and Country project because that was the reason
we extended that line out there to get this development. That's the sole
reason that we put in over $200,000.00 to get that development on our
sewer system.
Now, I am not going to say that we would have never run that
line out there, because we would have, but we wouldn't have broken
our neck to get it out there as quickly as we did. We could possibly have
been building it right now, because the same line serves several other
projects in the area, one of which is Chippenham Mobile Homes. We
would have to do it sooner or later, but we put it out there a year or
two in advance at a great cost to the Commonwealth and we relied on
these connections and the City agreed to it. We stipulated it here by the
contract and now they come here today and say-the Town and Country says that they don't want to pay it when it was agreed upon and
the City says we may let you do it by subterfuge. It's plain dirty pool.

Q So, to answer the question about these other four or five{98] A We are not concern with those.

Q These homes and residential population, perhaps, and your
recollection, or your testimony would be that the County of Chesterfield didn't necessarily rely on the funds from that construction as it
did from the Town and Country project in running this line out earlier
than you would normally have done it at the expense to the County
that you incurred? A Yes. I think these connection charges should
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be paid to the County because the County owned this line. It is going
to have to maintain it. It is going to have to, if it gets clogged up,
unclog it, and this costs us maintenance. There, we have no incentive
to maintain a line if someone else is going to commence it. Why should
it become a City line if that is the case. The only reason we put that
line in under those conditions was because we were going to get this
project in and they were going to pay for it.

Q The notes to which you referred, Mr. Talcott, he wasn't
asked to introduce that in evidence, and he read from them, and they
have been at times referred to as notes, or I take it minutes of these
meetings that were held in July, 1969, and I may have misunderstood
either you or Mr. Talcott, that also refers to them as a contract between the City and the County? [99] A No, sir, this is the agreement under which the Court told the City and the County to get
together.

Q You mean- A These are the notes by which we agreed
on certain things.
Q So, those make up the agreements? A Yes.
Q And, that's of course the twenty-year contract between the
City and the County? A Yes. This twenty-year contract deals with
the cost of sewers and et cetera.
The Court: Any further questions of Mr. Burnett?
Mr. Fitzpatrick: I have no further questions.
Mr. Mason: Do you intend to offer a copy of the agreement which
Mr. Burnett is testifying and speaking of?
Mr. Fitzpatrick: I would like to see it also, Your Honor.
Mr. Mason: He's talking not about a written agreement, or such,
he is talking about the discussions about which there was an agreement
and understanding. We don't haveThe Court: I think it is not a formal '[100] document such as the
· usual contract that we all speak of, but as I understand it, the notes
from what Mr. Talcott testified, which Mr. Burnett has referred to of
the meetings in July of 1969, as I understood what Mr. Burnett just
said that that comprised the agreement between the County and the
City as a result of those discussions following the annexation.
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Mr. Mason: These are oral agreements, or oral understandings or
oral contracts, if that is what you want to call it, because other than
being reduced by two members of those members present, to writing of
their own notes. We have no other written records of those negotiations.
So, it was good faith and oral understanding.
Mr. Fitzpatrick: If I may state something that it is, of course, the
City's point, and that was the purpose of introducing the twenty-year
contract, and it is our position that that is the final repository of the
agreement to which Mr. Burnett alluded.
The Court: I see. Are there any further questions of Mr. Burnett?
[ 101]

Note: There was no response.

The Court: Thank you, you may be excused.
Witness Stood Aside.
Mr. Mason: I call Mr. Robert A. Painter.
Robert A. Painter,

called as a witness by counsel for the County of Chesterfield, first being
duly sworn, testified as follows:
Direct Examination
By Mr. Mason:
Q Mr. Painter, would you state your full name, please?
Robert A. Painter.

Q By whom are you employed?

[102]

A

A

Chesterfield

County.

Q

In what capacity?

A County Engineer.

Q How long have you held that position with the County?
A A little over sixteen years.
Q Were you present, and are you familiar with the discussions
held between the City and the County relative to the obligations growing out of the order of Annexation pertaining to sewer and water facilities? A Yes, I was present at all of the conferences.
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Q Were you present in Court this morning when Mr. Talcott
and Mr. Allnutt testified for the City? A Yes, I was.
Q Do you recall offhand the testimony of Mr. Talcott with reference to the notes that he alluded to regarding the meeting on July
24th and July 31st, 1969? A Yes, I do.

Q Do you recall that in the testimony this morning that Mr.
Talcott addressed himself to Paragraph 4 on the meeting of July 24th
dealing with the subject connection charges to connect the Town and
Country Apartments; are you familiar with the understanding that was
reached in both of those meetings regarding this matter? [103] A
Yes, I am.
Q Now, Mr. Painter, can you explain to this Court why the difference in the language between the July 24th meeting and the July
31st meeting? A Well, of course, it should be understood that these
are Mr. Talcott's notes and I think he stated also that there were a
number of meetings held by the various representatives of the City and
the County and discussions were made and they were taken back and
usually the next meeting the same thing was covered again unless sometimes it was defined a little bit more to be sure to be understood.
I think to look at these notes, it actually says that these were things
that were agreed upon. If I can read part 2, I have an extra set of
these, JudgeMr. Mason: We arc not introducing these in evidence.
A (Continuing) There was a full agreement in the Annexation
providing for a total compensation for all utilities within the area that
were in excess and/ or under contract.
Number 1, and that the County would be reimbursed for all funds
spent for such facilities after this date, and this was after April 1.
The County has not received compensation {104] for facilities constructed by the developer.
On the July 24th meeting, there were ten items that were covered.
Then, on the next page, it said in addition to the above, it is agreed that
the studies of drainage and treatment, and so on, to be covered-

Q Mr. Painter, I believe my question to you was; could you explain the difference in the language pertaining to the connection fee
charges for the Town and Country Apartments between July 24th and
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the July 31st meeting? A Well here again, this specific language was
Mr. Talcott's. I don't know if there really is any difference in the
intent.

Q Well, didn't the County agree that the City could hook onto
its trunk-major trunk line, sub-trunks, or collector trunks?
that over again?

A Say

Q Didn't the County agree that the City could hook onto its
Pocoshan Creek main trunk collector lines?

A Yes.

Q During the discussion when you were talking about connection
fee charges, could you tell this Court directly what you were thinking
about and what your understanding of that was? [105] A Well,
my understanding at the time was that we were talking about the
County charges to determine whether what revenue, talking about the
county connection charges, or the equivalent thereof, which would be
enough for the County to reimburse for the money that they were
spending for this trunk line.
I might add again that there are references in these notes to the
connection charges being discussed.
Q Well, do you have any recollection of the City discussing with
you, or the County and the City discussing together the City's raising
its connection fee rates to that comparable charge made by the County?
A Yes, it was for two reasons. As I stated previously, so that the
County would be able to be reimbursed for capital expenditures that
were being made in connection with this trunk, and also we had another problem in that the County had set up a procedure whereby the
people who were to connect to the County's lines, were allowed to connect on a time payment basis of so much a month-a nominal amount,
and here again when the charge-the amount to connect was $200.00
if they hooked within thirty days after the sewer became available, and
we had a number of people who probably had paid ten or twenty dollars, and still owed $190.00, and $180.00, and if the rates then were to
be much different, you could see what a problem this would [ 106] set
up after the effective date of annexation.
I might add that this did, this did come about, and the City did
not raise their rates as we discussed and that put the County in an embarrassing situation and people say: Why should I continue to pay the
County when I can get it much less from the City. So, the rates were
discussed.
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Q Well, now, Mr. Painter, would you, representing the County,
and entering into the twenty-year reciprocal sewer treatment agreement, as it now stands, had you known that the City was not going to
raise its rates comparable to the County's? A WellMr. Fitzpatrick: Would you repeat that question, please?
Mr. Mason: It might be better if the reporter read it back.
Note: The above-referred-to question was read back by the reporter.
A Well, I don't know if it would have hinged entirely on whether
the City raised its rates or not, but I don't think we would have if we
had thought we would not have been reimbursed for the expenditures
that [107] we had made after the date, which was the cut-off date of
Apri11, sir.
By Mr. Mason: (Continuing)
Q If the City had raised its rates, as you indicated they had
planned to do, we really wouldn't need to be here today, would we?
Mr. Fitzpatrick: This is a little speculative.
Mr. Mason: The connection fee would be the same regardless of
which jurisdiction it was in.
The Court: That is argumentative and not a question to ask of the
witness.
Mr. Mason: Yes.
By Mr. Mason: (Continuing)
Q Mr. Painter, are you aware of any agreement, or contract, or
law or rule or regulation, or anything else that would permit Town and
Country Apartments to hook into the Chesterfield County Pocoshan
sewer main trunk lines, by going to the City rather than coming to the
County? A I say no. I am not a~are of any.

Q It is your opinion that where Town and [108] County is involved, is it not, if they want or seek a direct hook-up to the Chesterfield
County line, that their obligation is under the County's rules and regulations and ordinances pertaining to the operation and maintenance of
its sewage system?
Mr. Fitzpatrick: I think that calls for a legal conclusion.
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By Mr. Mason: (Continuing)
Q And must come to the CountyThe Court: Go ahead and finish your question.
Mr. Mason: All I was asking, Your Honor, is under the County's
ordinances and rules and regulations pertaining to the operation of the
maintenance of Chesterfield's sewer lines, doesn't the plaintiff in this
case under those rules and regulations, have an obligation to come to
the County to collect fees?
The Court: Isn't that what the Court has to decide? Isn't that one
question that the Court has to decide here?
Mr. Mason: Well, that is ultimately-this is one factor I think
that the Court must rattle with.
(109]

The Court: That is what I understand. That is your posi-

tion.
Mr. Mason: I'm asking him about does the County have rules and
regulations pertaining to people hooking onto Chesterfield County
sewer lines? A Certainly we do, yes.
Mr. Mason: That's all the questions I have, Your Honor.
Cross Examination
By Mr. Fitzpatrick:
Q Mr. Painter, if I understood your testimony correctly, you
indicated that it was your understanding that the reason that you had
the higher connection rate was because, if I may read something into it,
it is a different way that you fund your sewers in the County than from
the _City, that you had requested the City to bring its rates up and
have the same extension policy as the County, if I further understood
your testimony correctly, you said that you were given to believe that
this would occur.
Now, did you hear Mr. Talcott's testimony this morning when he
said that this was not the case, and he said that City Council would
consider such policies? (110] Now, my question to you is: How can you
rely on this as an affirmative statement of the City's policy when City
Council and George Talcott sat right here and said that City Council
would consider this? A I didn't say that we agreed. I just pointed
out that it was discussed. We realize that it was a problem and would
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become a problem similar to what has happened, if it did not, and that
if some adjustments were not made and were left up to the County to
collect the connection fees from someone who has been in the City.

Q All right, sir. Then you indicated that well, certainly you knew
that the City had not agreed to the extension policy on the twenty-year
contract and yet Chesterfield still entered into the contract and you
have stated that they had? A There are a whole lot of things other
than this that were covering it though, and Mr. Burnett said we were
under the impression we were dealing in good faith and we were trying to work out a situation to the best advantage of everyone.
Q My question still is that when the Council of the City of Richmond adopted and authorized its City Manager to enter into the
twenty-year contract, which was a fact approved by the Board of
Supervisors of Chesterfield County, and it was entered into, Chesterfield County-.[111] you knew at that time clearly that the City wasn't
changing its policy and as a matter of fact, you knew that way ahead
because the ordinance had to be introduced in Council prior to that?
A As I stated before in my letter to Mr. Wilkinson, Director of the
Public Works here, that really we don't feel that the twenty-year contract has anything to do with connection charges. It didn't deal with
that.

Q What do you think it has to deal with? A Monthly service
charges.

Q Didn't it have to deal with the fact that there will be a reciprocal treatment of sewage generated in the City which goes to the County
facilities, and vice versa? A That is covered also.
Q Isn't that the essence of the contract, the first two paragraphs?
A It deals with the treatment and collection of monthly service
charges and nothing that I know of mentioned the connection charges.

Q I didn't say that. I said, and I am not trying to be argumentative, but it says in this paragraph, upon execution of the contract the
City will mutually accept and provide the collection and dispose of
sewage (reading), and vice versa, and in the second paragraph it places
the [ 112] identical language undertaking the Chesterfield Countynow, that to me is the essence of the contract.
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Wouldn,t you agree with that to take collect and treat- A
Take, collecting and treatment, and the matters of reimbursement.

Q That is correct. Now, there certainly is a method of reimbursement for the treatment and collection of this sewage through lines
which the Pocoshan is clearly and is so stated, maintained and owned
by the County of Chesterfield. A Well, the County is saying-this
came much later than our agreement that we are speaking of here, and
the County didn,t realize it had to have everything in black and white
to be penalized for.
Q

Mr. Talcott indicated in his testimony, and I assume you
obviously disagreed with it, although testimony seems a little confusing,
that it was his understanding through Paragraph 6 of County Exhibit
108 led to these discussions; are you saying that these discussions are
the agreements with respect to sewer treatment and utilities question
in this area? A I am not sure I follow that. Would you repeat that?

Q

Mr. Talcott stated this morning that it [113] was his opinion
that by reason of Paragraph 6 of County Exhibit 108, that the Court
realized that everybody wasn't in total agreement and said kindly enter
into contract negotiations. Mr. Talcott's opinion was that these conference notes that we are discussing here, the one of July 24th and the
July 31st notes, at least those were the ones that are documented, and
his position was that these directly related and led to this contract for
twenty years between the City and the County.
Now, I take it from your statements-Do you disagree with that
interpretation?
Mr. Mason: I have to object to the question. We are getting into
the very reason why we objected to the introduction in the first place
and that is interpretation of what it means and I object.
The Court: Not what it means, but what it is. The Court is still not
clear as of the effect of these conference notes, minutes, agreement contracts, whatever the document is that have not been introduced in evidence, but have been referred to by three witnesses relating to what
occurred in the meetings in July of 1969.
Mr. Mason: Well, the contract, the Court has received in evidence
and it speaks for itself. [114] I think it has been brought out in the testimony that it is a reciprocal sewer treatment agreement-a mutual
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agreement where the County treats the County sewage on the same
basis, and that is all that it is. Mr. Fitzpatrick is trying to inject in here
that all these conference notes, all these other discussions allied to this
one thing, which is not correct. There are many things that did.
The Court: That is the question that he asked Mr. Painter. Maybe
you want to answer.
Mr. Mason: He is asking for an interpretation of that contract as
they relate to these notes. These notes, we submit, have nothing to do
with this twenty-year contract. This is something separate and apart
from that and they don't deal with fee charges.
The Court: What is your contention as to the effect of these notes;
that an agreement, as Mr. Burnett said wasMr. Mason: All the subject 1natters of these notes have not been
brought out. It hasn't appeared to be necessary apparently by either
party to bring out all of the things that went into all of these discussions
because obviously much of {115] it is not even material to this case.
The Court: What is it we are talking about; is it an agreement?
Is it minutes of conferences or conference notes?
Mr. Mason: TheseThe Court: I understood Mr. Burnett to say that this compilation
of notes that Mr. Talcott testified from, and Mr. Burnett testified from,
and Mr. Painter, I believe is now testifying from, I understood Mr.
Burnett to say that all that together was, "agreements"?
Mr. Mason: Right. That is a summary of the thing of a number
of discussions and the things that were discussed and agreed upon orally
between the parties by having reached an oral agreement as to certain
things which would relate thereto. Two of the parties, one for the
County and one for the City, sat down and wrote up the minutes as
they understood, and the understanding to be. So, this is what we are
talking about in the way of agreement and there is very little in those
notes that have anything to do with that twenty-year agreement.
The Court: Objection overruled.
By The Court:
Q Mr. Painter, you probably don't remember the question, or do
you? A What the relationship to these notes[ 116]
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Q And, the twenty-year sewer agreement was? A Well, can I
answer this way that there are a number of things that were covered in
these conference agreements other than anything that would lead to the
twenty-year contract because of course, we spoke of water, we spoke of
drainage. We spoke of transfer of accounts, of refunds on meter deposits and various things like that that have no relationship to the
twenty-year contract at all.
Now, I wouldn't say that, of course, during our discussions we
didn't touch on points that would eventually maybe end up in a contract, but it was not-it was mutually agreed that wasn't necessary,
as I started to say when I first got on the stand, and I couldn't finish,
but several matters were not resolved and then listed those, and so
various conferences went on and there were certain matters that were
agreed upon by the various parties that this is the way we would handle
it in my opinion.
By Mr. Fitzpatrick:
Q So you are saying yes, with the qualifications, yes?
A No, I am saying with a lot of qualifications.

[117]

Q Were these meetings, in your opinion, taking place, or were
they conducted pursuant to the direction of the Annexation Court?
A I would say so. We had a lot of problems to resolve and the only
way to resolve them was to put a lot of time on it.
Q And, certain sewer extension policies was an area that was
under disagreement? A Sewer extension policies?

Q Yes. A I don't know whether that would really enter into
annexation.

Q The sewer extension policies, when the County requested the
City to make its sewer extension policies, after the County and the City
Council will have to say one way or the other, we cannot connect, that
seems to me to be an area of controversy? A It relates to charges
to the people, if they are not comparable, would cause them problems.
If they were not comparable it would cause some problems.

Q Are sewer and extension policies between the City and the
County the same? A Are they the same?
:[118]

Q Yes, sir. A Between the City and the County?
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Q Are the sewer extension policies of the County the same as the
sewer extension policies of the City?
City's policies.

A

I am not familiar with the

Mr. Fitzpatrick: All right, sir. Mr. Painter, I have no further
questions.
Cross Examination
By Mr. Smithers:
Q Where is the Cloverleaf Mall Shopping Center? A At
Route 60, Chippenham.

Q

Is it in the City, or County?

A

In the County.

Q How large a parcel of land is this? A It's 50 acres.

Q That is to use the same line? A Yes, along with a lot of
other areas in the County.

Q Was this line-it was not built solely for the benefit of Town
and Country, was it? A No, the time-at that period of time [119]
Town and Country was the only one that wanted it.

Q It was planned, and the size engineering-wise, to carry the
entire watershed, wasn't it?
principle.

A

That was the usual procedure on any

Q How much has the County received, or will it receive from the
Cloverleaf Mall for fees to enter this line; has it, or will it?
recall exactly.

A

I don't

Q About 1250? A Well, it goes-some more extensions are
involved here again and a refund is involved.
Q Is it fair to say that the County will get about $75,000.00 from
that one development alone? Will the County receive about $75,000.00
from the Cloverleaf Mall for a connection fee, that property being in
the County? A Well, I don't think they develop them quite that
much to start with.

Q They have got 50 or more acres; that is what the County is
going to receive. A It depends on when they develop it all.

Q You already received $60,000.00 from the Town and Country,
have you not, or did you prior to annexation?

[120]

A

I said we
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didn't receive all of it prior to annexation. Some of it was being late
paid.

Q But, you got it? A Yes.

Q The testimony has been that the line itself cost the County
slightly, or somewhat in excess of $200,000.00 in the absence of any
incentive by way of further connection fees from us, you wouldn't have
builtMr. Mason: I object. The question is incorrect because I believe
the testimony was that it would not have been built when it was built.
By Mr. Smithers: (Continuing)
Q What is the present connection fee per unit in the County?
A $600.00 as of July 1.

Q There are 420 some units remaining in the Town and Country
development to be connected. If the County is to receive $600.00 per
unit, that would be roughly $250,000.00 more by way of connection
fees. Is that about right, not counting any other development in the
area and that it would receive in excess of $400,000.00 for Cloverleaf
and Town and Country on the line?
Mr. Mason: That is speculative. There isn't any evidence as to the
exact amount the '[ 121] Cloverleaf hasThe Court: Overruled.
Mr. Smithers: I think it is quite importantThe Court: I overruled the objection.
Mr. Smithers: Oh, thank you.
By Mr. Smithers: (Continuing)
Q Now, the testimony this morning, and the answers to the
Interrogatories, show that there have been other persons-legal persons
within the boundaries of the City of Richmond, that have connected to
the Pocoshan line directly, or by the use of some form of a lateral; are
you familiar with that? A I am familiar with the testimony.

Q Why didn't the County of Chesterfield ask for a connection
fee from those persons? A I am not familiar with any connections
being made.
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Q If the County's position is that any entry into the Countyowned line requires the dealing with the County, and the consent given
by the County, I would assume that you, being consistent, would demand of others that they either comply with the same, or a similar
stand that you are asking for Town and Country to apply with, is
[122] that true? A It's true. I think we would assume before the
connection would be made by the City that they would let the County
know.

Q 'Ve are not concerned about whether the City is going to let
the County know about it. I am more concerned about the policies of
the County's letting it happen without demanding the payments of a
connection feeMr. Jv[ason: I think he testified he didn't know. I think that was
the answer he was looking for and that is the answer he already got.
The Court: Say that again-he already testified that he didn't
know that the City was going to hook on these other people directly
on the line?
Mr. Mason: Yes, sir.
The Court: Go ahead. Objection overruled.
By Mr. Smithers: (Continuing)
Q Do you-The evidence, I believe, is a letter directed to the
City addressed to Mr. Talcott, or his office, from Mr. Rincham which
advised of the completion of a portion of this line, and giving some
indication that the line was now ready to receive sewage, a certain
number (123] of homes, is that not true? A That's right.

Q If you caused, or your Department would have caused this
letter to be issued, why then would you not have thereafter asked for
some form of payment for connection fee for what you obviously knew
was going to take place, a connection? Have you ever asked for any?
A When a sewer becomes available, it doesn't mean that it automatically is going to be hooked onto. It is physically able to receive
sewage.
Q Have you ever inquired as to whether anyone else in the City
of Richmond in the annexed area has hooked into this line other than
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Town and Country? A I don't know that they have and I am assuming that they had not, unless we have been notified.

Q If you take the position as a matter of accounting policy that
the entry into the line is a basis for the production of a fee payable to
the County, why would you not have some form of staff, or some form
of investigation, or some kind of inspection which would keep track of
what was happening along the entire length of this particular line as
it runs through the City? A If we had to police the whole annexed
area, we would be in bad shape. We have an agreement with the City
that they are to notify us of the particular line f 124] in that it is a little
bit different in that it does not belong to the City, or that the lines
that belong to the City also, and also the County receives sewage treatment and is supposed to receive monthly service charges from the City.
So, they are supposed to keep us informed of any new connections on
City lines plus in this case they are to notify us so we can inspect it
and I think somewhere in there you will find that it is mutually agreed.

Q Since annexation, has any inspections for any connections
been made into this line within the boundaries of the City of Richmond?
A Yes, the Town and Country.

Q Other than the Town and Country? A Not to my knowledge.

Q Is it your feeling that the City has a legal right by some agreement, or by virtue of annexation, or contract, or whatever, to make an
entry into this line itself without payment of fee to the County? A
Restate your question?
Q Is it your opinion that the City of Richmond has the legal
right itself to make entry into this line of City owned lines? A Cityowned lines would still-1 don't think they can go in without clearing
it first.

Q What is the clearing process involved? '[125] A Agreeing
upon a mutually accepted point and method.

Q The place of entry and the method of entry; how about the
cost of entry? A On the lateral here again it depends on the type of
lateral that you are talking about. I think if it is a line that the City
has constructed, which is to bring it to the trunk, and the connections
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are remote on the trunk, then that would come under the same category
as any other connection in the City with the exception that it being a
County line, the method and place and so on, and the type of connection was to be mutually agreed upon.

Q Assuming you made-agreed upon those points, it would be
an entry without cost? A If it would be a lateral remote which is
different from the Town and Country.

Q Let me ask you this: Let me give you a hypothetical question:
Assuming there was an identical project like Town and Country right
next door to the 663 apartment units, and the development was connected in its entirety to a lateral line owned by the City of Richmond,
and then proceeding to make entry into the Pocoshan main trunkline;
would that 663 unit project be charged a fee by the County of Chesterfield when the City connected the lateral to the Pocoshan line? [126]
A No. That is the reason we made a special agreement on the Town
and Country.
Q The position you are taking is to cause Town and Country
internal sewer systems proposed to go directly into the Pocoshan line,
and not through a City-owned lateral, that this is a different situation
and therefore calls for a different method of approval, is that correct?
A I think that is correct, but probably the word cause is a little confusing, and the reason that word was used in our agreement was because-let me expand a little more, is that where an area serves exclusively-where a line serves an exclusive project, the County will not take
ownership of that line because we don't want to assume responsibility
of maintenance and so on. In this case, the Town and Country, where
the lateral comes directly off the trunk, and then branches off and goes
and serves an apartment project, but cannot serve-because of topography cannot serve anything beyond a private line and is treated as
such. Now, where a connection might need to become a public line, because not only it serves this immediate area, but is passed on through,
or you might need this line and it might serve this area exclusively now,
but you might want it to come off on the side and we can see in one
instance here that the City would need a '[127] public line to serve
some of the remaining areas and that is the reason we put this kind of
a wording in our agreement to allow him to do that. If we didn't know
that, then we would have to come back and maybe buy the whole sewer
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line from the developer in order to serve the area, but in cases where
public sewers were not-would not become a public sewer, then it is put
directly to the County trunk, although it branches off and serves a
number of apartments in a big area and that is what was the meaning
of the context of our discussion.

Q Apparently, what you are doing is defining a lateral line,
which is a line which serves more than one developer?
sarily.

A Not neces-

Q What distinction are you making between my hypothetical
case and the Town and Country? What is the difference? A Your
hypothetical case-what you are saying is the City can take public
ownership of a few feet before it goes in the trunk, thereby making it
a public lateral and get by with the one connection definition whereas
the Town and Country we entered into an agreement to cover this.
This is our whole agreement.

Q What agreement? A Our agreement that the Town and
Country [128] apartments-that connections would be paid to the
County, sir.
Q Are you referring to the agreement of April 10, 1969, between
the County and the Town and Country, or some agreement between
the County and the City? A To some extent, both. Before the City
got involved, we had a contract with Town and Country that spelled
out, which would be private, and we obtained no liens for anything
because we didn't want to.
Q Well, the Court has ruled that the April 1Oth contract with
the Town and Country is an executed agreement. Apparently what
you are now relying upon is some other agreement which guaranteed
to you these fees.
Now, what agreement is that; is that this composite of notes and
meetings which have been referred to as altogether being an agreement,
or is it the twenty-year agreement that Mr. Fitzpatrick referred to?
A No, it's the conferences.
Q It's the non-written oral type of thing? A Yes. It's not in
black and white.
Mr. Smithers: That's all we have.
Mr. Fitzpatrick: I have no questions of Mr. Painter.
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[129]
Redirect Examination
By Mr. Mason:
Q Mr. Painter, do you know or do you recall offhand exactly
what the 651130-A cost the County to put in-this is the one phase
of the Pocoshan Creek trunk line?
Mr. Fitzpatrick: I fail to see the purpose of this testimony.
The Court: Well, suppose we get an answer to the question as to
the total fees that will be realized after Town and Country connects
in, and that compared to the actual cost of construction.
Mr. Mason: Yes, sir, you let that evidence in and I think the Court
ought to have the benefit of-more accurate benefit of just what the
cost is.
The Court: Objection overruled. Go ahead.
By Mr. Mason: (Continuing)
Q Do you know? A Which contract?

Q 651130-A I'm speaking of. Do you know what the exact cost
to the County to build that was? A Approximately $204,720.00.
[130] Q Well, what about 651113, that the County is obligated
to build; this is the second phase of the Pocoshan Creek?
Mr. Smithers: Have you tied that into our case?
Mr. Mason: Yes, sir. I think I have, Your Honor. One wouldn't
function without the other.
By Mr. Mason: (Continuing)
Q Do you know what that cost is? A $173,459.00 making a
total of $378,180.00.
Q All right. Now, I believe your testimony was that the only
thing the County has received by way of connection fees and the way
of reimbursement of some of this cost is directly from Town and Country, is that correct? A As far as I know.

Q Do you know the amount that the Town and Country has
paid toward the cost of this?
The Court: He testified to that, $60,000.00.
Mr. Mason: Well, it may be more than that. You have got
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$11,100.00 under protest which is also in addition to that from the
standpoint of cost which is where the County, plaintiff, f131] and the
City, all stand. That is all the questions I have.
Recross Examination
By Mr. Smithers:
Q What is the total capacity of that line? How many units will
it serve? A Here again I'll have to-

Q Guess? A It was designed to take an area for normal development and I couldn't tell you.

Q Five thousand? A I don't know.
Q Ten thousand? A More than that.
Q Twenty thousand? A Well, now, I am not sure.

Q Fifteen? A I reallyQ Well that is a million dollars in connections? A We are
talking about the apartments now.

Q What is the lowest rate that the County has got for one unit
residential, commercial or multi-family? '[132] A $100.00. An individual is $100.00. They have a lower rate for motel units and things of
that sort.

Q That is the lowest you can get on anything, $100.00? A Yes.

Q Ten or fifteen thousand units, that is a million dollars, or a
million and a half bucks, isn't it?
All I know is-

A I don't know that is relevant.

Q But, still don't have a bond issue to finance the sewer system.
I don't know either, but it was your testimony that the County was
relying so heavily upon us. That's all. A Anytime you put out
$200,000.00, you want to get something back for it.
The Court: All right. Any further questions?
Note: There was no response.
The Court: You rna y have a seat.
Witness Stood Aside.

*

*

*
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PLAINTIFF'S EXHIBIT 1

Sewer Agreement For Developer Participation
Contract No. S69-18CD Location Elkhardt and Whitehead
This A!greement, made this lOth day of April 1969, by and between Town and Country Apartments and Townhouses, A Partnership
hereinafter called developer, party of the first part; and the County of
Chesterfield, Virginia, hereinafter called County, party of the second
part,
Whereas, the developer owns certain land in Manchester District,
Chesterfield County, described as follows; Parcel 24: Section 24-11,
and desires to participate in certain extensions of the sewerage facilities
of Chesterfield County as set forth in the Chesterfield County Board
Minutes, dated May 19, 1969, and as shown on plans prepared by
R. Stuart Royer & Associates, dated January 1, 1968, and entitled
Pocosham Creek Main Trunk (Project 6511-33).
Whereas, the above designated developer proposes to participate
in the cost of constructing a sanitary sewerage system which will be in
accordance with plans and specifications approved by the County, and
desires to be assured that upon completion and final acceptance of the
system, the County will assume ownership and operate and maintain
the system; and
Whereas, the County is willing upon completion of construction
and final acceptance to assume ownership of said sewerage system and
to operate and maintain the same upon the following terms and conditions;
Now, Therefore, This Agreement Witnesseth: That for and in consideration of the premises and the mutual covenants and undertakings
of the parties to this Agreement, the parties hereto mutually agree, each
with the other, as follows:
1. The developer agrees to participate in the cost of constructing
such sewerage system, which will be in accordance with plans and
specifications approved by the County. The sewerage system where
applicable, shall include a service connection from the street sewer to
the property line for each lot or premise served. The location, character,
size and materials used therein shall be approved by the County or its
representatives.
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2. Developers agree that the sewerage system, but not including
house laterals to the property line, shall become the property of the
County, and the title thereto shall vest in the County in fee simple,
subject to acceptance by the County, after the same have been installed
in conformity with the terms of this contract.
3. The developer shall furnish, without cost to the County, all
necessary easements required by the County, on forms furnished for
such easements, free and clear of all liens and encumbrances and claims
of creditors.
4. The County agrees to operate and maintain the sewer mains
but assumes no responsibility for maintaining service connections from
the sewer main.
5. The developer agrees that the County shall have the right to make
such charges, including connection charges and n1onthly service charges,
but not limited thereto, as it deems necessary. The developer, or assigns,
shall be bound by, observe and comply with all laws, ordinances, resolutions, rules and regulations of the County hereto or hereafter adopted
governing charges made for the users of the system, and the manner in
which the system is operated and maintained.
6. The County shall have the right to prohibit the discharge into
the sewerage system any water, waste, or effluent harmful to the system
as determined by the County.
7. The County shall have the right at any and all times to make,
connect or permit the connection of any other sewer or sewer connections or extensions to said system, at any point or points, and shall have
right at any time and all times to take and dispose of sanitary sewage,
through said system from properties beyond and adjacent to the property served by this sewerage system.
8. The developer agrees that no service lines will be connected to
the collector lines until a permit for each connection is issued by the
County. The developer agrees to coordinate the activities of the various
contractors in the development of his property and to conduct such
activities in accordance with the prevailing County codes, standards and
policies. The County reserves the right to plug or otherwise seal the
end of existing facilities from which the extension is made or to plug
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or seal any part of the extension under this Agreement, in order to prevent water, debris, etc. from entering the system.
9. This Agreement shall inure to the benefit of and be binding
upon the parties hereto and their respective heirs, successors and assigns. All covenants provided for herein shall be considered as covenants
running with the land.
SPECIAL PROVISIONS
10. The developer or its assigns shall pay to the County of Chesterfield the sum of '$60,000.00 towards the cost of constructing said system which sum is to be paid as follows:
(a) An initial payment of $15,000.00 upon execution of this a·greement by the developer.
(h) A second payment of $15,000.00 on or before August 1, 1969
(c) A third payment of $15,000.00 on or before November 1, 1969
(d)" A final payment of $15,000.00 on or before February, 1970.
11. The County agrees to refund to the developer or its assigns
from time to time as provided herein, an amount not to exceed
$60,000.00. Refunds shall be made from actual connection fee charges,
which have been paid within the limits of the aforesaid property and
shall he based upon such connection fees as are in effect at the time
application is made for sewer service. Refunds will be made upon request to the County by the developer or its assigns during a ten year
period from the date of the completion of this project, after which no
further refund shall become due and payable.
12. The County agrees to advertise for bids on the project within
thirty ( 30) days after receipt of this executed agreement and the initial
payment of $15,000.00. The County reserves the right to reject all bids
if the prices are to high.
13. The County will advise the developer of the completion date of
the project within one week after the project is awarded. The developer
will be allowed to install a holding tank and haul sewage from this tank
if the project is not completed by the completion date. The County
further agrees to allow the sewer service charges to be used to defray the
cost of pumping if the project is not complete within thirty (30) days
after the completion date. The pumped sewage may be discharged into
a manhole as designated by the County.
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14. It is further agreed that if the project is not constructed, all
monies advanced by the developer will be returned.

WITNESS the following signature (s) and seal (s) of the developer,
and in witness whereof, the County of Chesterfield has caused this agreement to be executed by Irvin G. Horner, Chairman of the Board of
Supervisors, and its seal affixed hereto and attested by M. W. Burnett,
its clerk.
A PARTNERSHIP
TOWN AND COUNTRY
APARTMENTS AND TOWNHOUSES
By /s/ Zelda G. Cohen
(SEAL)
a partner
And /s/ Rosalie C. Davison
(SEAL)
a partner
And Is/ Richard Davison
(SEAL)
a partner
?
And jsj
(SEAL)
a partner
An.d ........................................................................... (SEAL)
An.d ......................................................................... (SEAL)
COUNTY OF CHESTERFIELD,
VIRGINIA
By Irvin G. Horner
Chairman, Board of Supervisors of
Chesterfield County, Virginia
ATTEST:
M. W. Burnett
Clerk
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PLAINTIFF'S EXHIBIT 2

October 5, 1971
Mr. David H. Welchons
Assistant County Engineer
County of Chesterfield
Chesterfield, Virginia
Dear Mr. Welchons:
Re: 6511-33
Town & Country Apartments &
Townhouses
In accord with our conversation we are sending you our check in
the amount of $11,100 covering the connection fee for 37 units. We expect that you will have the City release the connection charges so we
can proceed with our installation of sewer. Eleven thousand one hundred dollars is being paid to Chesterfield County under protest because
we are in the City of Richmond and we don't believe that we are supposed to pay this fee. Our legal council, Minor, Thompson, Savage &
Smithers of Richmond, Virginia, will investigate this situation and if
connection charges are not to be paid we will expect a refund of this
money.
Very truly yours,
Mt. Royal Building Company
Richard Davison

*

*

*

October 6, 19 71

Mr. Richard Davison
Mount Royal Construction
1229 Mount Royal Avenue
Baltimore, Maryland 21217
Re: Contract No. S69-18CD
Dear Mr. Davison:
It is my understanding that the sewer connection fees for the Town
& Country Apartments & Townhouses are to be paid to the County of
Chesterfield.
I wrote you on January 30, 1970 advising you that although your
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project is within the Richmond City Limits the sewer connection fees
would be paid to the County.
The conference notes covering a meeting held on July 31, 1971
with the City of Richmond to discuss utilities, contains the following
paragraph:
"The sewer connection charges from the Town & Country Townhouse Apartments are to be paid to the County except when such connections are to a line to·be maintained by the City."
If there are any questions, please call me.
Very truly yours,
David H. Welchons
Assistant County Engineer

*

*

*

October 8, 1971

Mr. David H. Welchons
Assistant County Engineer
County of Chesterfield
Chesterfield, Virginia
Dear Mr. Welchons:
Re: Contract # S 69-18 CD
Town & Country Apartments &
Townhouses, Phase II
On advice of counsel we would like to withdraw our application
for connection charges covering 37 units and a fee of $11,100. Please
return our check to us. We expect to pursue this matter with the City of
Richmond.
Very truly yours,
Mt. Royal Building Company
Richard Davison

*

*

*
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October 13, 1971
Re: Contract S69-18CD
Re: Town and Country Apartments
Re: and Townhouses
Mt. Royal Building Company
1229 Mt. Royal Avenue
Baltimore, Maryland 21217
Attention: Mr. Richard Davison
Gentlemen:
We have discussed with the Commonwealth's Attorney your letter
of October 8, 1971 in which you requested the County to return the
sewer connection fee of $11,100.00 covering 37 units for the above
project.
Since the trunk sewer serving this property was at the time installed primarily to serve the above property at County expense and
under the terms of the annexation decree and the many conferences
held with the City, it is the opinion of the County that the connection
fees from this project which connect to the County-owned trunk sewer
are payable to the County.
The Commonwealth's Attorney has advised us not to make this
refund pending further investigation.
Very truly yours,
Robert A. Painter
County Engineer

*

*

*

November 16, 1971

Mr. Elmer Blomkvest, Jr.
Town and Country Apartments
'6551 Elmbridge Road
Richmond, Virginia 23225
Subject: Request for Sewer Connection
Town & Country Apartments
Dear Mr. Blomkvest:
We acknowledge your letter of November 8, 1971 with enclosed
check for $229.00 requesting a sewer connection to serve 176 apartment
and townhouse units in the Town & Country Apartment project.

App. 115

This matter is in the hands of the City Attorney and we await final
determination before issuing the sewer permit.
If we can be of further assistance, please do not hesitate to contact
us.
Sincerely,
C. F. Wilkinson, Jr.
Director

*

*

*
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PLAINTIFF'S EXHIBIT 3

Date October 7, 1971
Request For Sewer Service Connections
Utilities Department
County of Chesterfield
Chesterfield, Virginia
Contract No.............................. .
Gentlemen:
In accordance with a resolution of the Board of Supervisors November 13, 1963, I request temporary sewer permits for the following
Subdivision Town & Country Apartments & Townhouses
........................ Connections@ $10.00
$11,100.00

Amount of check enclosed

Lot No.

Block

Section

Street Name

Received check no. 966, dated September 30, 1971 in the amount of
$11,100.00. As sewer connections are applied for within above project,
the above amount will be used in prepaid connection fees.
Paid under protest
Richard Davison
Town & Country Apartments & Townhouses
Mt. Royal Building Company
1229 Mt. Royal Avenue
Baltimore, Md. 21217
It is agreed that the above permits are issued to developers who
installed sewer lines in their subdivisions; provided, the $60.00 water
service lines have been paid. The plumbing inspector shall be notified
before each connection is made.
It is also agreed that no houses on the above lots will be occupied
until the remainder of the water and sewer connection charges are paid.
Signed Richard Davison
Title Partner
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Date February 24, 1970
Request For Sewer Service Connections
Utilities Department
County of Chesterfield
Chesterfield, Virginia
Contract No ........................ .
Gentlemen:
In accordance with a resolution of the Board of Supervisors November 13, 1963, I request temporary sewer permits for the following:
Subdivision Town & Country Apartments & Townhouses
........................ Connections @ $10.00
Amount of check ·enclosed

Lot No.

Block

$15,000.00

Section

Street Name

Received check no. 003, dated February 18, 1970 in the amount of
$15,000.00. As sewer connections are applied for within above project,
the above amount will be used in prepaid connection fees.

M t. Royal Const. Corp.
1229 Mt. Royal Ave.
Baltimore, Md. 21217
It is agreed that the above permits are issued to developers who
installed sewer lines in their subdivisions; provided, the $60.00 water
service lines have been paid. The plumbing inspector shall be notified
before each connection is made.
It is also agreed that no houses on the above lots will be occupied
until the remainder of the water and sewer connection charges are
paid.
SignedRD
Title V P
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Date November 14, 1969
Request For Sewer Service Connections
Utilities Department
County of Chesterfield
Chesterfield, Virginia
Contract No ....................... ..
Gentlemen:
In accordance with a resolution of the Board of Supervisors November 13, 1963, I request temporary sewer permits for the following:
Subdivision Town & Country Apts.
........................ Connections @ $10.00
Amount of check enclosed
$15,000.00

Lot No.

Block

Section

Street Name

Received check no. 075, dated 11-4-69 in the amount of $15,000.00.
As sewer connections are applied for within above project, the above
amount will be used in prepaid connection fees.
Mt. Royal Const. Corp.
1229 Mt. Royal Ave.
Baltimore, Md. 21217
It is agreed that the above permits are issued to developers who installed sewer lines in their subdivisions; provided, the $60.00 water
service lines have been paid. The plumbing inspector shall be notified
before each connection is made.
It is also agreed that no houses on the above lots will be occupied
until the remainder of the water and sewer connection charges are paid.
Signed ................................................................ ..
Title .................................................................... .
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Date May 1, 1969
Request For Sewer Service Connections
Utilities Department
County of Chesterfield
Chesterfield, Virginia
Contract No. 69 18CD
Gentlemen:
In accordance with a resolution of the Board of Supervisors November 13, 1963, I request temporary sewer permits for the following.
Subdivision Town and Country Apartments and Townhouses
........................ Connections @ $10.00
.......................... .
$15,000.00
Amount of check enclosed
Lot No.

Block

Section

Street Name

Received check no. 1491, dated 4 30 69 in the amount of $15,000.00.
As sewer connections are applied for within above project, the above
amount will be used in prepaid connection fees.
Law Offices of Minor, Thompson, Savage & Smithers for Mr. Cohen,
one of the partners of Town & Country Apts., 5911 W. Broad St., Richmond, Virginia 23230
It is agreed that the above permits are issued to developers who installed sewer lines in their subdivisions; provided, the $60.00 water
service lines have been paid. The plumbing inspector shall be notified
before each connection is made.
It is also agreed that no houses on the above lots will~be occupied
until the remainder of the water and sewer connection charges are paid.
Signed ................................................................. .
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PLAINTIFF'S EXIDBIT 4

7520
County of Chesterfield
Pay-In Voucher
Received Of Mt. Royal Canst. Corp.
Address 1229 Mt. Royal Ave., Baltimore, Md.
fifteen thousand Dollars

11-14 1969
$15,000.00

For sewer prepayment conn. fees for Town & Country Apts., County of
Chesterfield, Va.
Credit Code No. 76-709 $15,000.00
Utilities Department
4018
County of Chesterfield
Pay-In Voucher
Received Of Minor, Thompson, Savage & Smithers
Address 5911 W. Broad St., Richmond, Va.
Fifteen thousand Dollars

5-1 1969
$15,000.00

For prepayment of sewer conn. fees for Town & Country Apts., County
of Chesterfield, Va.
Credit Code No. 76-709 $15,000.00
Utilities Department
8688
County of Chesterfield
Pay-In Voucher
2-24 1970
Received Of Mt. Royal Canst. Corp.
$15,000.00
Address 1229 Mt. Royal Ave., Baltimore, Md. 21217
fifteen thousand Dollars
For s conn. fees for Town & Country Apts., County of Chesterfield, Va.
Credit Code No. 76-709 $15,000.00
Utilities Department
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PLAINTIFF'S EXHIBIT P-1

7-13-72
Amended Answer To Interrogatories

The defendant, City of Richmond, by counsel, comes and says that
its Amended Answer to Interrogatories numbered 1 is as follows:
Amended Answer To Interrogatories No. 1

In 1971, this defendant issued numerous permits to connect to
lateral sewers, which lateral sewers are connected to the Pocosham

Creek Main Trunk. These lateral sewers were constructed by either
private developers or the County of Chesterfield prior to the effective
date of annexation. The ownership of such lateral sewers were transferred to the City of Richmond pursuant to the Order of Annexation
entered July 12, 1969. Permission to connect to the lateral sewers was
granted by the City of Richmond pursuant to the provisions of a contract between the City of Richmond and the County of Chesterfield
effective January 1, 1970, after the County of Chesterfield notified the
City of Richmond that the Pocosham Creek Main Trunk was ready for
service. Pursuant to the terms of the aforementioned contract the City
of Richmond issued these permits, charged connection fees at City
rates, and the City retained the connection fees.
Subsequent to the effective date of annexation the City of Richmond has constructed on lateral sewer and has been granted entry into
the Pocosham Creek Main Trunk at no cost by the County of Chesterfield, all of which was done pursuant to the aforementioned contract
between the City of Richmond and the County of Chesterfield.
The City connection fee charges for 1971 were either $100.00 or
$229.00, the applicable charge determined by the time of connection.
CITY OF RICHMOND
By/~/

Albert J. FitzPatrick
Assistant City Attorney
Room 300 New City Hall
Richmond, Virginia 23219

A. J. FitzPatrick
Counsel
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Certificate

I certify that on the 5th day of June, 1972, a true copy of the foregoing Amended Answer to Interrogatories was mailed to William S.
Smithers, Jr. and Harry L. Thompson, Counsel for Plaintiff, Minor,
Thompson, Savage, Smithers & Benedetti, 5911 West Broad Street,
P. 0. Box 6447, Richmond, Virginia, 23230, and Oliver D. Rudy, Commonwealth's Attorney, and Morris E. Mason, Assistant Commonwealth's Attorney, Counsel for Defendant, County of Chesterfield, Chesterfield Court House, Chesterfield County, Virginia 23832.

Is/ A. J. FitzPatrick
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DEFENDANT (COUNTY) EXHIBIT 1

VIRGINIA: At a regular meeting of the Board of Zoning Appeals of
Chesterfield County held at the Courthouse on Monday, 6 January
1969 at 1:00 P.M.
69-6A In Re: A Use Permit for 663 multifamily apartments for Mr.
H. G. Cordle
Mr. J. Hubbard, agent for Mr. H. G. Cordle, comes requesting a
Use Permit in Manchester Magisterial District to construct multifamily
apartments on a parcel of land of irregular shape fronting 2,140 ft. ±
on Elkhardt Road and Flynn Road extending eastwardly to a depth of
1800 ft., being situated on the northwest comer of Elkhardt Road and
Whitehead Road. Refer to Sec. 29-11 ( 1) . He goes on to state that
there will be a density of about 10}'2 dwelling units per acre for a total
of 663 units which will have a rent range of $125.00 to about $175.00.
He introduces the project architect, Mr. Clark and the project
engineer, Mr. Timmons.
Mr. Clark presents the site layout and front elevations of the proposed buildings noting that "tot lots" have been scattered throughout
with a larger area to be developed with a swimming pool and picnic
area. There will also be a large conservation area, approximately 6
acres, which will not be developed. The units will !be referred to as the
Town and Country Apartments. He points out that the developer
wants the wooded areas to remain wherever possible and the site will
not be "bull dozed".
Mr. Hubbard points out that the developer and those present have
had several meetings with Mr. Mayo in bringing about this ultimate
plan.
There appearing no opposition and upon consideration, it is on
motion of Mr. Watkins, seconded by Mr. Davis, and resolved that a Use
Permit to construct 663 multifamily dwelling units be and it hereby is
granted Mr. H. G. Cordle on the aforedescribed parcel of land subject
to the final site layout, landscaping and plans being approved by the
Planning Director.
All vote aye.

*

*

*
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DEFENDANT (COUNTY) EXHIBIT 3

VIRGINIA: At an adjourned meeting of the Board of Supervisors of
Chesterfield County, held at the Courthouse on May 19, 1969, at
7:30P.M.
On motion of Mr. Apperson, seconded by Mr. Dietsch, it is resolved that the following sewer contracts be and they hereby are approved:
S69-20D
S69-4D
S69-18CD
S69-21CD
S69-22D

Meadowbrook, Section D
Warwick Road at Hull Street
Elkhardt and Whitehead
Dodd's Trailer Park
Meadowbrook West "C"

*

*

*
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DEFENDANT'S EXHmiT 5

January 30, 1970
Mr. Richard Davison
1229 Mount Royal Avenue
Baltimore, Maryland 21217
Re: 6511-33 & S69-18CD
Town & Country Apartments &
Townhouses
Dear Mr. Davison:
The construction of the trunk sewer to serve your property at Elkhardt and Whitehead is well under way, and we expect to be ready to
receive connections from your property no later than Aprill5, 1970.
Although your property is now within Richmond City Limits, the
sewer connection fee's for your project will still be paid to the County.
The internal sewer plans must be submitted to the City for approval
and they will provide the inspection.
We also wish to remind you that we have not received your payment of $15,000.00 which was due in November.
If there are any questions, please call me.
Very truly yours,
David H. Welchons
Assistant County Engineer
DHW/jss
cc: Mr. R. A. Painter
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DEFENDANT'S EXHIBIT 6

April 2, 1970
Mr. Richard Davison
Mount Royal Construction
1229 Mount Royal Avenue
Baltimore, Maryland 21217
Re: Contract No. S69-18CD
Dear Mr. Davison:
This is to advise that public sewer is available for the Town &
Country Apartments and Townhouses project at Elkhardt & Whitehead
Roads, subject to the terms of the contract and the connection fees being
paid.
If there are any questions, please call me.
Very truly yours,
David H. Welchons
Assistant County Engineer
DHW/jss
cc: Mr. R. A. Painter
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DEFENDANT'S EXIDBIT 7

November 12, 1971
Mr. Robert A. Painter
County Engineer
Chesterfield County Court House
Chesterfield, Virginia
Re: Sewer Connection
Town and Country Apartments
Dear Mr. Painter:
On November 8, 1971, the City of Richmond received an application from Town and Country Apartments for one sewer connection to
the Pocosham Sewer, which connection will serve 176 units.
The City connection fee is $229.00 which, under the terms of the
20-year contract between the City and County, is to be paid to the
County.
It is the City's intention to grant this application and forward
Town and Country's check for the connection fee to the County pursuant to the terms of the aforementioned City-County Contract.
If you have any objections to this procedure, please notify the
undersigned in writing, stating your reasons therefor.
Sincerely,
C. F. Wilkinson, Jr.
Director

*

*

*
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November 17, 1971
Re: Sewer Connection-Town
and Country Apartments
Contract S69-18CD
Mr. C. F. Wilkinson, Jr., Director
Department of Public Works
City of Richmond
21 7 Governor Street
Richmond, Virginia
Dear Mr. Wilkinson:
We have your letter of November 12, 1971 advising that on November 8, 1971 the City of Richmond received an application from
Town and Country Apartments for one sewer connection for the above
project which would serve 176 units. You also advised that the City
connection fee is $229.00, which under the terms of the 20-year contract between the City and the County, was payable to the County.
You stated that it was the City's intention to grant this application and
forward the connection fee in the amount of $229.00 to the County
unless the County had objections to this procedure.
The County does object to this procedure as we feel this is not in
accordance with the terms of the original contract with the developer
nor with the provisions of the City of Richmond-County of Chesterfield discussions which were held between the time of the annexation
decree and the actual effective date of annexation on January 1, 1970.
I do not believe that the 20-year sewer contract between the City and
the County covered this type of agreement, as it provides for the connection fees to be retained by the locality in which the connections are
made. This particular apartment project was treated in a different
manner because it involved a large expenditure on the part of the
County at a time when the uncertainty of ownership and future returns
to the County were in doubt. The contract calls for the County to refund all the fees for the first 200 connections or $'60,000.00. If this
were all the County was due to receive from the project, there would
certainly be no incentive for the County to expend a much larger sum
in order to provide sewer to this apartment project. Because of the
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special situation involved under this contract, it was agreed at the
various discussions held between Richmond and Chesterfield concerning the transfer of utilities within the annexed area that the sewer connections from the townhouse apartments would be paid to the County.
This was covered in the conference notes of July 31, 1969 in paragraph
4 and August 5, 1969 in paragraph 9. The City should have copies of
these conference notes, but I am forwarding a complete copy of the
August 5 notes and Paragraph 4 of the July 31 notes. I believe that
everyone involved anticipated these connection charges would be at the
County rates as we did not even know at the time what the City rates
would be. It is for this reason that the County has not returned the connection charge fee in the amount of $11,100.00 covering 37 units, which
was applied for by Mount Royal Building Company under protest in
their letters of October 5, 1971 and October 8, 1971.
In summary, we would like to point out that this is a County owned
trunk sewer and we probably would not have installed this sewer at the
time unless the County was to receive the connection fees from this
apartment project.
We hope the City will take the necessary steps to fulfill the agreements between the County and the City.
Very truly yours,
Robert A. Painter
County Engineer

*

* *

*

*

cc: Mr. Oliver D. Rudy

*
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DEFENDANT (CITY) EXHIBIT 1

AN ORDINANCE-No. 69-298-233
(Adopted December 22, 1969)
To authorize and direct the City Manager, for and on behalf of the
City of Richmond, to enter into a contract between the City and
the County of Chesterfield concerning the discharge, treatment
and disposal of sanitary sewerage, waste waters and effluent originating in the County by the City and the discharge, treatment and
disposal of sanitary sewerage, waste waters and effluent originating
in the City by the County.

The City of Richmond Hereby Ordains:

§ 1. That the City Manager is hereby authorized and directed to
enter into a contract for and on behalf of the City of Richmond with
the County of Chesterfield as follows:
THis CoNTRACT, made this ........................ day of .............................. , 19.......... ,
by and between the City of Richmond, a municipal corporation of the
Commonwealth of Virginia, party of the first part, hereinafter referred to as "City", and the County of Chesterfield, a county of the
Commonwealth of Virginia, party of the second part, hereinafter referred to as "County" ;
WITNESSETH:
THAT for and in consideration of the mutual undertakings of the
parties to this contract, the City and the County covenant and agree
with the other as follows:
ARTICLE I
1. That upon the execution of this contract by the City and the
County, the City will at mutually acceptable points take, collect, treat
and dispose of sewage originating within the County in the areas described in detail in agreement dated June 21, 1969, and included by
reference in County Exhibit 108, filed in City of Richmond v. Chesterfield County.
2. That upon the execution of this contract by the City and the
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County, the County will at mutually acceptable points take, collect,
treat and dispose of sewage originating within the City in the areas
described in detail in agreement dated June 21, 1969, and included by
reference in County Exhibit 108.
3. Subject to paragraphs 1 and 2 above, the City shall within the
corporate limits of the City provide all the necessary facilities for the
disposal of sewage originating in the County and the County within
its boundaries shall provide all the necessary facilities for the disposal
of sewage originating in the City.
4. That the City will provide such treatment of County sewage
in the same manner and to the same extent or degree as the City provides for sewage originating within the City. The County shall not be
held liable for the failure of the City to provide treatment as required
by the appropriate regulatory agency or agencies.
5. That the County will provide such treatment of City sewage in
the same manner and to the same extent or degree as the County provides for sewage originating within the County. The City shall not be
held liable for the failure of the County to provide treatment as required by the appropriate regulatory agency or agencies.
6. The County shall have the right to extend its sewer mains and
lines in the public rights of way and easements within the City to connect sections or parts of the County's sewage system. The City shall
have similar rights in the County. Plans shall be submitted by each
jurisdiction for the extension and a permit shall be obtained from the
other jurisdiction.
7. The County will not expand the Powhite lagoons beyond capacity currently approved by the State Water Control Board. Sewage
received from the City at these lagoons shall be considered to receive
secondary treatment for the purpose of applying the rate.
8. That all sewage systems or extensions constructed by either the
City or the County which discharge into the facilities of the other party
shall be in accordance with sound engineering practice. No combined
flow from storm and sanitary sewers shall be allowed.
9. Each party will report to the other party preceding its regular
billing cycle, the following information pertaining to those units con-
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nected with the sewerage systems or system that discharge to the receiving party's sewerage system:
( 1) Number of residential units.
(2) Location and water consumption for each commercial unit.
(3) Location and water consumption for each industrial unit.
Water consumption in ( 2) and (3) above shall be reported whether
such quantities are supplied by public water systems or other sources.
ARTICLE

II

1. (a) That neither the City nor the County will discharge, cause
to ,be discharged or permit the discharge into the sewage disposal system
of the other party directly or through its system any of the following
waters, wastes or effluent:
( 1) Any liquid or vapor having a temperature higher than 150°
Fahrenheit;
(2) Any water or waste which contains more than 100 parts per
million, by weight, or fat, oil or grease;
(3) Any flammable or explosive liquid, solid or gas;
(4) Any raw garbage, other than from residential garbage grinders, ashes, cinders, sand, mud, straw, shavings, metal, glass, rags,
feathers, tar, plastics, wood, paunch manure, or other substance that
causes obstruction of the flow in sewers or interference with the operation of the sewage disposal systems.
(5) Any water or waste having a concentration of acidity and
alkalinity of less than pH 5.5 nor more than pH 9.0, or having any
other corrosive property that causes or is likely to cause damage or injury or constitutes or is likely to constitute a hazard to structures, equipment or personnel employed in the operation of the sewage disposal
systems.
(6) Any water or waste containing a substance that injures or is
likely to injure or interfere or is likely to interfere with any sewage
treatment process, or constitutes or is likely to constitute a hazard to
persons or animals or creates or is likely to create any hazard in the
waters receiving the effluent of the sewage treatment plants.
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( 7) Any noxious or malodorous gas or substance that creates a
public nuisance; or
( 8) Storm water sewage or surface or subsurface water.
(b) In the event the City or the County finds that any of such
waters, wastes or effluent are being discharged into the sewage disposal
systems and such discharge is taking place within their respective
boundaries, the City or the County, as the case may be, will, if feasible,
cause such discharge to be discontinued. The City or County will require the installation of such facilities, devices and equipment as are
necessary to prevent the discharge of such waters, wastes or effluent
into the sewage disposal systems.
(c) Whenever in the opinion of the City Manager of the City or
the Executive Secretary of the County it is necessary to observe, sample
or measure the effluent discharged into the sewage disposal systems
emanating from any industrial, commercial or similar establishment or
enterprise, the jurisdiction in which such enterprise is located will require that a control structure be installed in the sewer connection or
connections to such establishments from which such effluent is discharged, which shall be equipped with such facilities and devices as are
necessary to easily and readily observe, sample or measure such effluent.
The character of such structures, facilities and devices shall be in accord
with specifications mutually agreed upon by the City Manager of the
City and the Executive Secretary of the County. In the event it is not
practicable to install such a control structure, then the nearest downstream manhole in the sewer to which such enterprise is connected shall
be deemed and used for the purpose of such control structure.
(d) All measures, tests and analysis of the characteristics of such
waters, wastes or effluent shall be determined in accordance with the
latest edition of "Standard Methods for the Examination of Water and
Sewage," as prepared, approved and published jointly by the American
Public Health Association and the American Water Works Association.
(e) The City and the County jointly will determine the type of
samples of such waters, wastes or effluent to be analyzed and the frequency with which such analyses shall be made. The party receiving
the effluent for treatment will collect and analyze such samples at their
costs.
(f) The results of each such analysis shall be a vail able at all times.
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(g) The County and the City shall have the right to discharge or
permit to be discharged into the sewage disposal systems, wastes or
effluent of unusual strength or character as defined in joint standards to
be mutually agreed on by the City Manager of the City and the Executive Secretary of the County. The County or the City, as the case may
be, will pay to the other party such compensation as prescribed in Section 2 of Article II of this contract.

2. The County or the City, as the case may be, will pay to the
other party compensation for taking, conveying, treating and disposing
of sewage originating on premises within its jurisdiction, and discharged
into the sewage disposal systems of the other jurisdiction. Such compensation shall be due and payable on the first day of each month following
the month in which the invoice is rendered. Such compensation shall
be:
(a) Residential Unit-Which for the purposes of this contract are
defined as a room or rooms in which kitchen facilities are provided located in a building or structure used or intended to be used by a family
or household as a home, residence or sleeping place of the family or
household. $1.50 per residential unit per month for primary treatment,
$2.25 for primary and secondary treatment.
(b) Commercial:
0 to 600 cubic feet of water used.
$1.50 per month per connection for primary treatment.
$2.25 per month per connection for primary and secondary treatment.
All water consumption in excess of 600 cubic feet per month shall
be ;billed at the rate of 25¢ per 100 cubic feet for primary treatment
and 37.5¢ per 100 cubic feet for primary and secondary treatment.

(c) Industrial: (Normal)
0 to 600 cubic feet of water used.
$1.50 per month per connection for primary treatment.
$2.25 per month per connection for primary and secondary treatment.
All water consumption in excess of 600 cubic feet per month shall
be billed at the rate of 15¢ per 100 cubic feet for primary treatment and
22¢ per 100 cubic feet for primary and secondary treatment.
(d) Industrial: (Strong wastes)
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Charges by the City or the County, as the case may be, for any
enterprise discharging sewage or waste water, or effluent of unusual
strength or character as provided in Section 1 (g) of Article II of this
contract, shall be calculated at 100ro of the rate imposed by the City
or County for such service. Unless changed by mutual agreement, the
rates shall be as follows:
$3.16 per cwt of those suspended solids in excess of 275 mg/1 when
the concentrations of suspended solids exceed 275 mg/1.
$2.74 per cwt of B.O.D. of those concentrations of B.O.D. in excess
of 250 mg/1, when the concentrations of B.O.D. exceeds 250
mg/1.
This extra charge shall be in addition to the regular service charge. In
those cases where sizable quantities of water are not discharged to the
sanitary sewage system in proportion to total water usage, such quantities may be separately metered and sewage disposal charges will be
levied only on the portion entering the sewage disposal systems.
(e) The rates set forth in Paragraphs (a), (b), (c), and (d)
above are fixed for the term of this contract; namely, through and including December 31, 1989.
ARTICLE III
1. (a) That any disagreement or controversy arising between the
City and the County with respect to the performance of any term, condition or provision of this contract, or in the event the City Manager
of the City or the Executive Secretary of the County cannot mutually
agree upon those provisions of this contract which require their mutual
agreement, shall be submitted to three competent persons, hereinafter
called "arbitrators." The City Manager of the City shall appoint one
arbitrator, the Executive Secretary of the County shall appoint one
arbitrator, and the arbitrators thus appointed shall appoint the third.
(b) The arbitrators shall hear, settle and determine by arbitration
the matters in disagreement or controversy, and all such matters shall
be submitted to them and none other. The findings and decisions of the
arbitrators shall be in writing and signed by them or by any two of them,
shall be final and taken and accepted as a complete adjustment and
settlement of the matters in disagreement or controversy, shall be entered as a judgment or decree in the Circuit Court of the County of
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Chesterfield and in a court of record in the City of Richmond having
both law and chancery jurisdiction, and either of such courts shall have
the authority to enforce such judgment or decree as if it were the judgment or decree of such court, and all of the provisions of Chapter 22 of
Title 8 of the Code of Virginia of 1950 as they exist at the date of this
contract shall be applicable thereto.
(c) The arbitrators may make or cause to be made such examinations, analyses or inspections as they deem necessary and proper, and
may examine such maps, plans and documents and hear such testimony
as may be offered by the City or the County, which testimony shall be
taken under the general rules and regulations governing testimony offered in court, but strict rules of procedure may be waived.
(d) Before proceeding to act, the arbitrators shall take the oath
prescribed by law in such cases, unless waived by the City and the
County.
(e) The arbitrators shall have the authority to fix and determine
upon the place of hearing such evidence as may be offered by the
parties, and shall require that such evidence be given under oath, unless
waived by the City and the County.
(f) The costs of the arbitration proceedings shall be borne by the
parties in such proportion as the arbitrators shall determine, which shall
be a part of any judgment or decree as entered by such court or courts.
The rights granted under this contract may be exercised by any
successor or successors, assignee or assignees approved by the governing
body of the jurisdiction but such transfer shall not operate to relieve
such governing body of any of the obligations of the party under this
contract.
This contract shall continue in full force and effect for twenty
years from the date hereof, namely through and including December
31, 1989, and shall continue in force thereafter until terminated by
either the City or the County giving to the other three years written
notice to that effect.

§ 2. This ordinance shall be in force and effect January 1, 1970.
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EXHIBIT "A"

VIRGINIA:
IN THE
CIRCUIT COURT OF CHESTERFIELD COUNTY
CITY OF RICHMOND

v.
CHESTERFIELD COUNTY
ORDER OF ANNEXATION

This proceeding, instituted by petition of the City of Richmond
for the annexation of territory lying in Chesterfield County as provided
in a certain ordinance of the City (No. 61-334-288) adopted on December 26, 1961

*

*

*

And the Court, being now fully advised in the premises and having
matured its judgment and having reached a unanimous opinion, doth
ADJUDGE, ORDER and DECREE as follows:

*

*

*

5. Public Debt

*

*

*

Utilities Facilities Bonds
Per Cent
to be
Assumed

Debt
Outstanding

General Obligation
Bonds for Sewer
Facilities
Water Revenue Bonds

$16,950,000.00
7,240,000.00

Total Utility Bonds

58.90
52.06

Amount to be
Assumed

$ 9,983,550.00
3,769,144.00
$13,752,694.00

*

*

*
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7. Provisions for Capital Improvements and Services

*

*

*

(g) Sewer and Waste Water Treatment. Within the annexation
area the City of Richmond shall ·be required to construct intercepting
sewers as more particularly set out on page 6 of County Exhibit No.
108 at an estimated cost of $2,170,000.00 and to construct major sanitary sewer extensions, to initiate a storm drainage program and to make
sewer extensions in new developments where necessary, all at an estimated cost of $2,820,000.00.

*

*

*

(2) Services.

The Court further directs the City of Richmond to furnish to the
area annexed all other City services now furnished the citizens of the
City of Richmond in accordance with standards maintained under like
conditions throughout the City.

*

*

*

9. Utility Services

The agreement dated June 25, 1969, marked County Exhibit No.
108, contains a practical and suitable solution to the operation of sewer
and water facilities in the area. Accordingly, the terms of the said
memorandum of agreement, filed as County Exhibit No. 108, are incorporated herein with respect to the mutual obligations of the City
and County as set out on pages 6 and 7 thereof under the heading
"Utilities", and as detailed further in two attachments to Exhibit No.
108 entitled, respectively, "Sewer, Homer-Bagley Line", consisting of
two pages, and "Summary of Agreement Between the City of Richmond and the County of Chesterfield concerning the Water and Sewer
Facilities, etc."

*

*

*

15. Effective Date of Order
This order shall become effective at midnight on December 31,
1969. All County levies imposed on p~rsons and property within the
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territory hereby ordered to be annexed for any year prior to the effective
date of this order shall be paid to Chesterfield County. Mter the effective date of this order the territory hereby ordered to be annexed
shall be governed, managed and controlled under and ·pursuant to the
terms and provisions of the charter of the City of Richmond as amended,
and shall in every respect be a part of the City of Richmond and so
governed.

*

*

*

CITY OF RICHMOND.
vs
COUNTY OF CHESTERFIELD
ANNEXATION PROCEEDINGS
Exhibit 108
It is respectfully represented unto the Court that a majority of the
Richmond City Council and a majority of the Chesterfield County
Board of Supervisors agree as follows with respect to these proceedings:

*

*

*

4. Sewer facilities in area-As of Dec. 31, 1969, Chesterfield
County owes $16,950,000 in outstanding general obligation bonds for
sewers. The city shall assume 58.90% of this indebtedness by paying to
the Treasurer of Chesterfield County that proportion of each principal
and interest payment chargeable to the county. Such payments shall
be made 10 days before the payments are due to be made by the
county.
Assumption of 58.90% (percent of sewer customers
in area) of general obligation bonds for sewers............... $9,983,550

*

*

*

C. UTILITIES

1. The city and the county have approved the method of providing
sewers and sewage treatment in the drainage basins in the annexation
area, as outlined on the Sewer and Water Facilities maps and the accom-
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panying data sheets concerning each county utility area involved. A
copy of the maps and data sheets are to be filed in the record.
2. The city will construct major sewer interceptors in accordance
with the following schedule and priority:
1. Reedy Creek

Advertise Jan. '70 Complete
Lower Goodes & Broad Rock Advertise Jan. '70 Summer 1970

2. Powhite (Junaluska to Chipp. Pkwy)
Advertise Jan. '70

Complete
Summer 1970

3. James River Extension to
connect Powhite & Upper Buckingham

Cotnplete
Summer 1971

4. Upper James to County Line

Complete
Summer 1972

5. Grindall Creek

Complete
Summer 1973

The county will construct major interceptors along Pocosham Creek in
utility area 11 as needed (but not later than summer of 1973) to meet
development in accordance with county contracts:
Contract #6511-30-A
Contract # 6511-33

-Pocosham Creek
Belmont to P.S.
-Route 360 to Starview

3. The compensation and sewer and water debt assumption to be
paid and assumed by the city is for all water and sewerage facilities in
the annexation area and for those under contract in the area on April
1, 1969.
4. The county will not expand the Powhite lagoons beyond existing capacity approved ·by the State Water Control Board, except for
additional chlorine facilities.
5. The city and the county will supply each other with water at
points mutually agreeable until such time as each can construct the
necessary facilities to serve its own area and the party receiving water
at an agreed point shall furnish the metering facilities.
6. Matters concerning abandonment of existing facilities, quantities, rates, liability for refunds, collection of accounts, transfer of
customers and billing, plans for projects in the annexation area, inven-
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tories of facilities in the area, extension policies to be recommended to
the respective governing bodies, and other necessary details will be the
subject of contract negotiations between the parties, and if no agreement is reached on any topic of negotiation within '60 days of the entry
of the decree, an engineer to resolve the differences will be appointed
by the parties, and if they cannot agree upon an engineer, then by the
annexation court. The parties shall share equally the cost of such proceeding and will be bound by the decision of the engineer.

* * *

June 21, 1969

SUMMARY OF AGREEMENT BETWEEN THE CITY OF
RICHMOND AND THE COUNTY OF CHESTERFIELD
CONCERNING THE WATER AND SEWER FACILITIES
AS EFFECTED BY THE HORNER-BAGLEY LINE
I. GENERAL
It was generally agreed that the areas affected and the necessary
courses of action to be followed in order to implement the transition of
the water and sewer facilities were as outlined on the Sewer and Water
Facilities maps and the accompanying data sheets dated June 19, 1969.
Additional refinements and clarification of the above as well as
other statements of agreement were reached and are as shown on the
notes taken at a conference held at Chesterfield Courthouse on June 20,
1969. Representatives of the City of Richmond, Greely and Hansen,
R. Stuart Royer and the County of Chesterfield were present at this
conference.
II. SEWER
A. Areas There were 18 areas discussed. Areas 1, 2, 3, 4, 5, 6,
7, 7A, 8, and 10 are on the County side of the proposed line and areas
9, 11, 12, 13, 14, 15, 16, and 17 are on the City side of the proposed line.
Pertinent data concerning each of these areas are as follows:
( 1) Orange (County) Upper James River-located in the County-bounded by the proposed line, James River, Powhatan County, and
the ridge lines between Swift Creek, Falling Creek and Powhite drainage areas.
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This area is not currently served by sewers and cannot be served
until the James River trunk is extended by the City to the proposed line.
Treatment would be provided by the City. The City agrees to extend
this sewer to proposed line by 1972. A priority rating of 4 was given
this extension. The County's consultants are to furnish the Q (Quantity
of sewage to be contributed from the area) .

( 2) Purple (County) Windsor Forest area located in the Robious
Road, Route 711, Route 147 area in the Falling Creek drainage area
of the County. This area is currently pumped to the Powhite drainage
area and treatment is provided by lagoons. When facilities are provided
by the County in Pocoshock drainage area, the sewage will be diverted
to this drainage area. Ultimate flow will be to Falling Creek.
. ( 3) Blue (City) Staffordshire area-bounded by Route 147 and
the ridge line between Powhite Creek and James River. This area is
located in the Powhite drainage basin and treatment will be provided
by County initially by means of existing lagoons in Area (4) . Ultimate
flow will be through County interceptors to be built in Area (6) to proposed line and then to proposed interceptors to be built by City in Area
( 17). Ultimate treatment to be provided by City when County abandons the lagoons.
( 4) Green (County)

Upper Powhite drainage area now served
by sewers by means of two lagoons. This area is bounded by the ridge
lines of the Powhite drainage basin, the proposed line at Route 147, the
ridge line of Rattlesnake Creek, and Area ( 6) which is the portion of
Powhite drainage basin remaining in the County not presently served
by sewers. The County will continue to serve this area with treatment
until the lagoons are abandoned. Ultimate treatment will ·be by City
through County trunks to be constructed in Area (6) and by City
trunks to be constructed in Area ( 17) .
(5) Gold (County) Oxford area in upper Rattlesnake drainage
basin bounded by Route 147, VEPCO power line, Forest Hill Avenue,
and ridge line with Powhite Creek. This area is not presently served.
The Rattlesnake trunk will be extended by the City by summer of 1971.
County will furnish Q for area and treatment will be by City.

(6) Orange (County) Lower portion of Powhite drainage basin
that would remain in County, bounded by proposed line at Chippenham

App. 143
Par~ay and at the Southern Railroad, the power line, Forest Hill Avenue, Area (4) and the ridge line with Pocosham drainage basin. This
area is not presently served. City will advertise for extension of trunk
sewer to serve this area by January, 1970 and complete construction by
summer of 1970. (Priority 2) The County will provide the Q for the
Powhite drainage area tributary to this point.

(7) Purple (County) Upper portion of Pocoshan drainage basin
not presently served. Trunk sewer will flow from County to City (Area
9 and 11 ) and then back to County with treatment by County at the
Falling Creek plant. Present flow will be to Grindall Creek by pumping
from Pocoshan pumping station.

( 7A) Red (County) Providence Road-Penn Acres area in the
upper reaches of Pocoshan basin. This area is currently served to Powhite basin, but will be diverted to Area (7) when sewers are available.
(8) Orange (County) That portion of Pocoshan drainage basin
that is presently served by sewer that will remain in County. This area
is presently served by Pocoshan pumping station. It will go by gravity
to Falling Creek Treatment Plant when trunk sewer through Area
( 11), which is on City side of proposed line, is constructed. See comments on Areas (9) and ( 11 ) for construction of this line.
(9) Blue (City) That portion of Pocoshan drainage area which
is on the City side of proposed line that is presently served by sewers
to the Pocoshan pumping station. This pumping station is in the City
area and pumps to Grindall Creek drainage basin which in turn is
pumped to the County's Falling Creek Treatment Plant. In order for
this area to be served by gravity to the Falling Creek Treatment Plant,
it is necessary for an interceptor sewer to be constructed through Area
( 11) on the City side from the existing Pocoshock interceptor (which
would belong to the County) to the Pocoshan Pumping Station (which
would belong to the County). In addition, it is proposed that the
County construct that portion of the trunk sewer through Area (9)
that is needed to serve Area (7) on the County side. The City will
agree that the necessary permits and easements will be granted to the
County to construct and maintain these facilities. The County has already advertised for bids on this trunk sewer through Area (9) which
would extend in to Area (7). This is County project 6511-33 and the
estimated cost if (sic) $145,000. Part of the cost of this extension is to be
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paid by the developers in this area. The methods of handling contracts
of this type are covered in another section of this agreement.
( 10) Purple (County) This area is in the Pocoshock drainage
basin and is currently being pumped to the Powhite drainage basin.
This area includes Shenandoah and other subdivisions in the vicinity
of Route 60, Arch Road and Reams Road. Treatment is now provided
by the lagoons in the Powhite basin. Ultimate treatment will be at the
Falling Creek Plant when the Pocoshock trunk sewer is extended to this
area.
( 11 ) Gold (City) This area is on the City side of the proposed
line in the Pocoshan drainage basin situated between Areas (9) and
( 12). This area is not currently served. In order for this area to be
served, it is proposed that the County construct the necessary trunk
sewer (Project 6511-30A at an estimated cost of $186,000) from the
Pocoshock interceptor on the edge of Area ( 12) to the Pocosham Pumping Station in Area (9). The City will guarantee the necessary permits
and easements through the City Areas of (9) and ( 11 ) . The facilities
constructed in the areas would be owned and operated by the County.
'The County would agree to construct these facilities when needed, and
not later than 1973 when the City proposes to complete the Upper
Goodes Creek interceptor to Grindall Creek ( 14) . At this time all of
the Pocosham drainage Areas of ( 7), (9) and ( 11 ) would flow by
gravity through County owned sewers to the Falling Creek Treatment
Plant.
( 12) Green (City) This area is the portion of Falling Creek
drainage north of the proposed boundary line along the north edge of
the existing County Falling Creek trunk sewer easement and the eastern
edge of the existing Pocoshock easement. It is bounded by Area ( 11 )
on the west and areas (9) and ( 11 ) on the north. This area is not presently served with sewers although a contract for collector sewers in a
portion of this area has been let. The City has not given an indication
when additional sewers would be construted in this area. Treatment will
be by the County at the Falling Creek Plant.
( 13) Blue (City) This is the Huguenot, Thompson School and
Stratford Hills Apartment area, which is north of the Southern Railroad and south of Forest Hill Avenue. This area is in the Powhite drainage basin, but is served at the present time by a small treatment plant
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for the Huguenot School and a pumping station for the apartments
which pumps to Forest Hill Avenue where it flows by gravity to the
James River Lagoon. Ultimate treatment would be by the City, with
the sewage flowing through Area (6) in the County and then into Area
( 17) in the City.
( 14) Orange (City) This is the Grindall Creek drainage basin.
County will continue to treat the sewage from this area until the City
diverts the flow to the Goodes Creek interceptor in 1973. (City Priority
5 ).
( 15) Purple (City) This is the Broad Rock drainage basin. The
County will continue to provide treatment for this area until the City
constructs the lower Goodes Creek interceptor and the connection to
Broad Rock Creek. Bids are to be advertised January, 1970, with completion proposed in summer of 1970. City priority ( 1).
( 16) Green (City) This is the Reedy Creek drainage basin. The
County will continue to provide treatment for this area until the City
constructs a connecting trunk. The City will receive bids in January,
1970 with completion contemplated in the summer of 1970. City priority ( 1).
( 17) Red (City) This is the portion of the Powhite drainage
basin that will be in the City. The County will continue to provide
treatment to this area until the City constructs the Reedy Creek connection to the present City system. The City will connect the Powhite
drainage basin to the Buckinghmn interceptor in the summer of 1971.
(City Priority 3). The City will extend the Powhite trunk sewer from
Junaluska Drive to the proposed boundary line at Chippenham Parkway. The project will be advertised in January, 1970 with completion
in the summer of 1970.

*

*

*

