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IN THE
SUPREME COURT OF VIRGINIA

At Richmond

Record No. 781323

STATE TAX COMMISSIONER OF
THE COMMONWEALTH OF VIRGINIA,

Appellant,

FLOW RESEARCH ANIMALS, INC.,

Appellee.
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APPLICATION FOR CORRECTION OF ERRONEOUS
ASSESSMENTS - Filed November 14, 1972



-~

; IN THE CIRCUIT COURT

i OF THE COUNTY OF

'FLOW RESEARCH ANIMALS, INC.,

‘a Virginia Corporation
i Plaintiff
Ve

i
i
‘STATE TAX COMMISSIONER
OF THE COMMONWEALTH OF
'VIRGINIA

g

Defendant,

PULASKI, COMMONWEALTH OF VIRGINIA

APPLICATION FOR

CORRECTION OF

ERRONEOUS ASSESSMENT

S

et Nt Nt Nt St g t? “aust’ st vt o

'TO THE HONORABLE JUDGE OF THE CIRCUIT COURT OF THE COUNTY

11
53

97

94

[

55

87

OF PULASKI:
i § :; I Plaintiff respectfully represents unto the Court:
E /.(f. ;'1. That plaintiff is a Corporation duly organized and validly existing
: : \§1 . under the laws of the Commonwealth of Virginia with its principal
E } place of business in the City of Dublin, County of Pulaski,
3 N\ Commonwealth of Virginia.
§ ’\ :_.2; That defendant assessed plaintiff the following amounts for the
§: . § periods stated as State and Local Use Tax deficiencies, plus
N ) interest, by Assessment dated December 31, 1970:
g % ANE ;
g ) '; September, 1966 - June, 1968 (State Use Tax) $ 4,642.
gaa o September, 1966 - June, 1968 (State Use Tax interest)  278.
-:E: wN (;2 July, 1966 - September, 1970 (State Use Tax) 7, '748.
Z é . ?_ July, 1966 - September, 1970 (State Use Tax interest) 464.
._'§ E.?Eﬁ_ July, 1966 - September, 1970 (Local Use Tax) 3,314.

i! July, 1966 - September, 1970 (Local Use Tax interest) 198.

! Total $16, 647.

>
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‘account of the purchase by plaintiff of the aforementioned food,

That plaintiff has paid to defendant under protest the full amount
of said $16, 647. 97 Assessment.

That plaintiff was at all pertinent timés herein engaged in the
business of breeding, raising, prbcessing and otherwise producing
laboratory animals for sale to persons or entities engaged in
bio-medical research.

That plaintiff at all pertinent times herein purchased animal food,
bedding materials, supplies and medicati?r%s consumed by the
aforementioned animals during the breeding, raising and
production process.

That the above-mentioned Assessment dated December 31, 1970 of

defendant was based solely upon audit of plaintiff's business

records and the calculation of State and Local Use Tax due on

bedding materials, supplies and medications consumed by the ;
said animals.

That Section 58-441. 6 of the Virginia Sales and Use Tax Act at all
times pertinent herein read, in pertinent part, as follows:

'"58-441.6 Exclusions and exemptions. - The"
terms '"'sale at retail," ''lease or rental,"
"distribution, " "use, " "'storage' and "consumption”
shall not include industrial materials for future
processing, manufacturing, refining, or conversion
into articles of tangible personal property for
resale where such industrial materials either enter
into the production of or become a component part
of the finished product;..."

That Section 58-441. 6(c) of the Virginia Sales and Use Tax Act
at all times pertinent herein read, in pertinent part, as follows:
"In addition to the exclusions or exemptions

set out in the next paragraph such terms shall
not include the following: n
! ;




10.

11.

(c) Commercial feeds,...chemicals,...,and all

other agricultural supplies provided the same are

sold to and purchased by farmers for use in

agricultural production for market."
That the aforementioned Assessment is erroneous because the
purchases subjected to tax by defendant were exempt from the
Virginia Use Tax pursuant to said Section 58-441. 6 or Section
58-441, 6(c) of the Virginia Sales and Use T x Act, or both of said

Sections.

" That the erroneous Assessment was not caused by the willful failure

or refusal of plaintiff to furnish defendant or any other tax-assessing
authority, with the necessary information, as required by law.

Th‘at this Court has jurisdiction of the subject matter hereof by
virtue of Section 58-1130 of the Virginia Sales and Use Tax Act.

That plaintiff respectfully requests that this Court order the Attorney
for the Commonwealﬁ_i to defend this Application or order defendant
to appoint cbunsel for that purpose. ”

Plaintiff prays this Court for the correction of said erroneous
Assessment and the refund by defendant to plaintiff of all sums paid
thereunder and such other further and additional relief, legal or

equitable, as this Court shall deem proper.

FLOWRESEARCH ANIMALS, INC.

oAl

Dong?téxB. Hend&rson

Charles R. McCarthy, Jr.

4 Attorneys for Plaintiff

,fw/:%/z’/ﬂ) T
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ANSWER OF THE STATE TAX COMMISSIONER
Filed - November 30, 1972
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!

“—“QZ“--- Clerk

IN THE CIRCUIT COURT
OF THE COUNTY OF .

PULASKI, COMMONWEALTH OF VIRGINIA

FILOW RESEARCH ANIMALS, INC.,
Plaintiff

Ve
STATE TAX COMMISSIONER

OF THE COMMONWEALTH OF VIRGINIA
Defendant

ANSWER

Now comes the defendant, State Tax Commissioner for the

.Commonwealth of Virginia, and answers the complaint filed

against him herein and says:

1. The defendant admits the allegations in paragraphs

© 1, 2 and 3 of the comp}gint.

2. The defendant admits the allegations in paragraphs
4 and 5 of the complaint, except to the extent that they imply
that breeding and raising laboratory animals constitute
processing or agricultural production. .

3. The defendant admits that.a portion of the assess-
ment dated December 31, 1970, covered bedding materials,
supplies and medications consumed by the laboratory animals.

4. The defendant admits the allegation of paragraph 7
of the complaint.

5. The defendant admits the allegation of paragraph 8
except to the extent that subsection (c) of § 58-441.6 is
quoted in a misleading fashion.

6. The defendant denies the allegations in paragraph 9.

o




7. The defendant admits the allegations of paragraphs
10 and 11 of the complaint. )

8. The defendant asserts that the Attorney for the
Commonwealth is not the proper counsel for this cause.

And now, having fully answered, the defendant prays
that he be dismissed with costs in his Lei.2lf expended.

COMMONWEALTH OF VIRGINIA

W. H. FORST
State Tax Commissioner

Dl T il ot

\Aﬁ@istant/Attorney General

Andrew P. Miller ’
Attorney General of Virginia

Mrs. Sally T. Warthen
Assistant Attorney General
P. 0. Box 6-L

Richmond, Virginia 23282

CERTIFICATION

I hereby certify that the original of the foregoing
Answer has been mailed to the Clerk of this Court for filing
and a true copy thereof has been likewise mailed to
Douglas B. Henderson, Esquire, and Charles R. McCarthy, Jr.,
Esquire, Schramm, Raddue & Seed, 1775 "K' Street, N.W.,
Suite 600, Washington, D. C. 20006, counsel for plaintiff,
on this 26 _ day of November, 1972.

J«JA. /c/,,f)&

Assist§gt Attorney General

6'.
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WRITTEN OPINION OF TRIAL COURT
Dated -~ October 24, 1977



TWENTY-SEVENTH JUDICIAL CIRCUIT

JUDGES: "'5\\ . COUNTIES:
\
JACK M. MATTHEWS 0o Carroll
Galax, Virginia < b Floyd
(:) Grayson
KENNETH 1. DEVORE Q Montgomery
Christiansburg, Virginia Pulaski
Wythe
R. WILLIAM ARTHUR P. O. BOX 389
Wytheville, Virginia CHRISTIANSBURG, VIRGINIA 24073 CITIES:
Galax
October 24, 1977 Radford

Mr. Glenn R. Moore Mr. Charles R. McCarthy, Jr.
Assistant Attorney General At-orney at Law

Office of the Attorney General Su.te 800

Supreme Court Building 1019 - 19th Street, N. W.
1101 East Broad Street Washington, D. C. 20036
Richmond, Virginia 23219

Mr, Robert J. Ingram

Gilmer, Sadler, Ingram, Sutherland
and Hutton

Attorneys at Law

P. 0. Box 878 ‘

Pulaski, Virginia 24301

Re: Flow Reseafaﬁ Animals, Inc.
V.
State Tax Commissioner

Gentlemen:

I have and thank you for your Briefs in reference to
the above matter now pending in the Circuit Court of Pulaski
County. .

I have carefully gone over the file in this matter

- and your Briefs, and am mindful of the Rule that Statutes
granting tax exemptions are construed strictly against the
taxpayer. I am of the opinion that from the evidence in
this case, the petitioner's operation is industrial in
nature and that the petitioner would have the benefit of
Section 58-441.6 of the 1950 Code of Virginia, as amended.



Mr. Moore
Mr. Ingram
Mr. McCarthy

October 24, 1977
Page 2

If the petitioner will prepare a sketch of an Order,

and send it to Mr. Moore, I would appreciate it, and with
kindest personal regards, I remain

Very truly yours,

'&-\
Kenneth I. Devore

KID:1lhe
cc
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FINAL ORDER
Entered - June 14, 1978



VIRGINIA: IN THE CIRCUIT COURT OF THE COUNTY OF PULASKI
FLOW RESEARCH ANIMALS, INC.,
Plaintiff

ORDER

ﬁ// é% % /4

v.

STATE TAX COMMISSIONER
OF THE COMMONWEALTH OF VIRGINIA,

Vsl Nt P Nt il il NP il Nl a®

Defendant

This case having come on for trial before this Court
on the 27th day of May, 1977, upon plairtiff's cause of action
properly commenced, and the same having Seen duly matured;
and plaintiff and defendant having appeared in person and by
their respective counsel, who, by gengral agreement submitted
all issues of factand law in controversy to this Court without
intervention of a jury; and the Court, having heard and con-
sidered the evidence of the respective parties, the arguments
of their legal counsel,. and being particularly mindful of the
rule that statutes granting tax exemptionsrare construed
strictly against the taxpayer.

And, nonetheless, it appearing to the Court from the
evidence that the proposed findings of fact submitted by plain-
tiff are substantially correct; that tle defendant's character-
ization of these facts comports thereto when it fermed them
"essentially accurate"; that plaintiff's operations are indus-
trial in nature; and that the plaintiff should have the benefit
of Section 58-441.6 of the Code of Virginia of 1950, as amended.

It is hereby ADJUDGED AND ORDERED, that plaintiff,

Flow Research Animals, Inc., is exempt from the Virginia Sales

and Use tax with respect to purchases by plaintiff of animal

food, bedding materials, supplies and medication consumed by lab-

oratory animals produced by plaintiff for sale, pursuant to the

provisions of the Code of Virginia of 1950, as amended, Section
G

o
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58-441.6, based upon the facts extant for the period from

LN TIU T L LI

. July, 1966 through September, 1970.

' And it is further ADJUDGED and ORDERED that judgment be
entered in favor of plaintiff, Flow Research Animals, Inc.,

- and against defendant, State Tax Commissioner, in the amount

v;of.Eleven Thousand, Six Hundred Ninety and 88/100 Dollars

- ($11,690.88), representing State and Local use tax deficiencies

-iand interest assessed by defendant and paid by plaintiff

ifunder proteé£ for the period from July. 1.¢6 through September,

1970, plus interest at the statutory rate from the date of
;judgment.

‘: And it is further ADJUDGED and ORDERED that the Clerk

_of this Court shall forthwith forward a certified copy of

;gthis Order to the‘State Tax Commissioner, pursuant to § 58-1134

;:of the Code of Virginié_(lSSO), as amended.

i And it is further ADJUDGED and ORDERED that the transcript

! of the evidence be made a part of the record in this matter.

And it is further ADJUDGED and ORDERED that this case

be, and it hereby is, dismissed and stricken from the docket

.,of this Court.
1 . . Ii‘b . /
Enter this Order this &% day of éuug p

%;1978.

it




QAN it

Judge

 REQUESTED:

;GILMER, SADLER, INGRAM, SUTHERLAND & HUTTON

.l
i

”SEEN AND OBJECTED TO:

i

o
B!
b

il

Of Counsel

DUNAWAY, MCC3 Y & DYE, P.C.

BY ﬂp IR Lj g%)l’( — %

Counsel } 'Z/

Wie A P Sl . (i;/ é’

Assistant Attorney General ' ,45/9%‘;57




PLAINTIFF'S PROPOSED FINDINGS OF FACT
pp. 1-17




VIRGINTIA:

IN THE CIRCUIT COURT OF PULASKI COUNTY

IN THE MATTER OF )
)

FLOW RESEARCH ANIMALS, INC. )
)

PLAINTIFF )

)

V. )

)

STATE TAX COMMISSIONER OF )]
THE COMMONWEALTH OF VIRGINIA )
)

DEFENDANT )

PLAINTIFF'S PROPOSED FINDINGS OF FACT AND BRIEF
OF PERTINENT POINTS OF LAW

A. Proposed Findings of Fact

Plaintiff, considering the facts set forth to be
agreed upon or proven, respectfully requests the Court to make
the following findings of fact:

1. Plaint%ff taxpayer, Flow Research Animals, Inc.
(now known as the Flow Dublin Division of Flow Laboratories,
Inc.) during all relevant times was a corporation, incorpora-

ted in the Commonwealth of Virginia. (T. 17)

2. Defendant assessed taxpayer the following amounts

for the periods stated .as State and Local Use Tax deficiencies,

plus interest, by Assessment dated December 31, 1970:

September, 1966 - June, 1968 (State Use Tax) $4,642.11
September, 1966 - June, 1968 (State Use Tax Interest) 278.53
July, 1966 - September, 1970 (State Use Tax) 7,748.97
July, 1966 - September, 1370 (State Use Tax Interest) 464.94
July, 1966 - September, 1970 (Local Use Tax) 3,314.55
July, 1966 - September, 1970 (Local Use Tax Interest) 198.87

TOTAL $16,647.97

(Application for Correction of Erroneous Assessment, Paragraph
2; Defendant's Answer, Paragraph 1).

12
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3. Taxpayer has paid to defendant under protest the
full amount of said $16,647.97 assessment. (Application,

Paragraph 3; Defendant's Answer, Paragraph 1l).
al

Hocuivod and 1o, thin tho L 8=

day of A‘f’_&?:'lé";"’.~_- 1077

/cééi;‘f]%%-- Clork -

P e ket m e - - -————

Pulask!
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4, At all pertinent éimes herein taxpayer engaged in
the business of breeding,.raising, processing and otherwise
producing laboratory animals and products of animal origin,
such as blood agar plates, blood (animal) and certain raw
materials such as sera and media, for sale to persons or
entities engaged in various and sundry .aspects of biomedical
research. (Application, Paragraph 4; Defendant's Answer,
Paragraph 2; T. 35, 42-44).

5. Taxpayer at all relevant times herein purchased
animal food, bedding materials, cartons, chemicals, supplies,
and medications consumed by the aforementioned animals during
the breeding, raising and production process. (Application,
Paragraph’S; Defendant's Answer, Paragraph 2).

6. The above-mentioned Assessment, levied on the
aforementioned items, datgd December 31, 1970, of defendant

was based solely upon audit of taxpayer's business records.

Calculations were made by the State Sales and Use Tax Division,

by reason of purchases by taxpayer of the aforementioned

food, bedding materials, supplies and medications consumed by

~ the said laboratory animais. (Applicaticn, Paragraph 6,

Deféndant's Answer, Paragraph 3).

7. Prior to Ehe time of assessment, taxpayer did not
pay a sales and use tax on its operations, believing that its
activities were exempt and having been so advised by the

previous owner. (T. 29).

8. The Dublin facility was purchased from Dublin
Laboratory Animals, the previous owner, in 1967 by Flow

Laboratories, Inc. (Flow), a biological-biomedical products

company. 1
Yo |
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9. The facility was acquired in order to expand Flow's

production of a product line used in viral research. Priér to
the purchase, Flow produced only "en vitro" (artificial or
test tube) life systems uéed for the growth of viruses. The
acquisition of the Dublin facility allowed Flow to produce
another product line, the "en vivo" (living) system, also used
in viral research. (T. 18-19).

10. In 1968, Flow owned two oﬁher industrial type
laboratory animal operations (one in New York and the other in
Maryland). All three operations encountered financial difficul-
ties, (T. 20-21), and were consolidated with the Dublin
facility. Losses continued until 1971-1972, when the taxpayer

started approaching a "break-even" operation (T. 21), and

subsequently began making a modest profit. (T. 22).

11. Flow's belief that the Dublin operation was
exempt from taxation figured prominently in its decision to
consolidate the three operations into one in Dublin, Virginia.
Because it was experiencing extreme financial difficulties with
these operations, cost effectiveness wés a very important
consideratioﬁ. For such a marginal operation, a two or three
percent additional cost factor is a most significant element.
(T. 29-30).

12. Since the 1967 acquisition, there has been a
significant amount of growth in the Dublin facility's produc-

tion. The facility has increased in basic size and in produc-

tion percentages. Today the value of all the products produced‘

in Dublin is about $1.8 million. (T. 22, 24, 35). Over the
years, its number of ‘employees has ranged between 80 and 100
people, (T. 27), in a highly labor intensive industry. (T. 64,

69) .
15
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13. In 1966, although taxpayer produced a multiple

_product line, there was a greater emphasis on the production

of laboratory animals, which then accounted for approximately
90% of taxpayer's business, as of 1970, laboratory animals
accounted for only 75% of the business. The overall product
line, however, has remained relatively constant. Only the
constituent elements of particular products have changed in
their respective percentages of overall production. (T. 26,
37-38, 44-45).

l4. With regard to animal production, per se, the
laboratory animal industry is a separate, distinct and distin-
guishable area altogether from "agriculture”, the "raising of
farm animals", or normal and common animal husbandry. (T. 52).

15. The buéiness is very complex, unique and highly
sophisticated. (T. 51).

l6. The animals.themselves must meet very definite
specifications both in breeding and raising. These are largely

dictated by the researcher or research institution that purchases

the animal product. They are very well defined and generally

universally accepted by name, by genetics, and by the raising
techniques employed. (T. 51-52). g
i
17. The animal production process is highly dissimilar
to normal or ordinary animal production. For instance, animals
produced at taxpayer's facility are bred according to inter-
national genetic standards, written protocols and procedures
generated internally or provided to taxpayer by its customers.
(T. 57-58). In some cases; customer contracts contain specifi-
cations relating to how the animals are to be bred, reared,

processed, shipped, sold, et al., in order to fulfill their

particular and unique research requirements. (T. 59).

16



18. 1In order to satisfy the foregoing exécting
standards, taxpayer must employ trained and experienced
personnel, who operate under strict specifications. Many of
the employees are certified laboratory animal techniciéns. The
facility periodically conducts :a national training course
sponsored by the American Association of Laboratory Animal
Science, and students of the course are.given a nationwide
on-site and written examination in order to qualify.. (T. 64,
69) .

19, All employees of the facility are required. to
keep their areas and themselves as sterile as possible, in
order to provide maximum protection for the animals. All
technicians wear surgical jackets and masks when handling the
animals, in order to maintain a sterile environment for the
animals. The facility creates an ultra-clean environment and
every precaution is taken to protect the animals from any
exposure to outside contamination, bacteria, virus, dust or
whatever, which could invalidate the research ultimately con-
ducted upon and through such animals. (T. 68).

20. Taxpayer's products are sold to laboratory

scientists, pharmaceutical companies and research institutions
such as Sloan-Kettering Research Institute in New York, Ontario
Cancer Institute in Toronto, Canada, the National Institutes of:
Health, A.H. Robbins in Richmond Virginia, and Merck & Company,i
and government institutions and laboratories. (T. 56).

21. For example, various species of rodents prodﬁced
at the facility include the Sprague Dawley rat, the ICR mouse,
and the C-3-H and CDF-1 mice. (T. 52, 57). These rodents are
all specially bred and processed at the facility accordiing to
the exacting specifications mentioned above, and pursuant
to several basic protocols (such as the "inbred system" and

the "scientific random system"). /QE{ 57). By producing animals
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in this manner, the purchaser of Flow's product, a researcher in
some part of the world, wi;l know exactly the manner in which
that particular rodent has been bred and procéssed in this
particular and well-defined worldwide industry. (T. 53). A
mouse produced by taxpayer would have a wholesale price more
than ten times that of-én ordinary pet shop mouse. (T. 54).
22. Such a customér could not-accept a rodent from
any other than a reputable industrial producer, such as the
taxpayer, for to do so would expose the customer-researcher to
the risk of invalid scientific conclusions caused by uncertain
variables, outside the ambit of the chosen species. For this
reason, if, for instance, a rodent were to be obtained from
other than a scientific organization, such as a pet shop or
an individual owner, it would not have been bred and processed
by a suitable facility with trained personnel guaranteed to
possess any of the basic characteristics needed for the validitg
of the particular research program (T. 55); and the bacteria |
burden (flora) the animal would be carrying would be unknown
and thus uncertain., (T. 61~62). Thus, taxpayer's reputation

is essential to its success. (T. 62-63).

[N OISR

23. For a typical example of such precise production z
standards, taxpayer has a contract with the National Cancer :
Institute to produce at least 312,000 "CDF-1" mice each year.
The CDF-1 mouse has long been produced by taxpayer. It {
exemplifies the typical manner in which the animals at taxpayer;s
facility are bred, raised and conditioned. (T. 58-59, 67). |

24, The major advantage in utilizing such types of

rodents in research is that they are the least expensive

animal which possess the particular characteristics necessary

18
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for the valid periormance of such researcu. Because they are
cheaper than other types of laboratory animals, they can be
used in enormous quantities., Additionally, their life expec-
tancy 1is only two years; thereforé, an entire life expectancy
is only two years; therefore, an entire lifetime study can be
telescoped in a two-year period. As the research progresses
in logical steps, other laboratory animals possessing other
specifically suited characteristics are brought in. (T. 55-56).
25. The CDF-1 hybrid mouse, for a good example, is
the result of cross breeding between two pure inbred parental
strains of mice (white BALB/c female mice and grayish colored
DBA/2 male mice). (T. 57). The resulting offspring
(chocolate in color) possess typical hybrid vigor and viability
which renders them superior to either of their parents for
certain types of research. By contract, the taxpayer must get
the parents .from an approved genetic source (T. 122), so as
to preserve the strain of.the laboratory species ultimately
prodqced for its customeis. (T. 59-60, 72, 82, 125; Plaintiff's
Exhibit No. 3). ’ ;
26. This CDF-1 mouée is useful in certain research é
app;ications due to the aforementioned characteristics and .
genetic and physiological uniformity and the ability to accept ?
and cérry several strains of tumor transplants. Any interbreed;
ing between CDF-1 animals would result in the immediate and .F
complete loss of this genetic uniformity among the offspring
of such breeding. Hence the continued production of CDF-1 mice
is dependent upon continued cross-mating between members of the
two inbred mouse strains. The successful production of CDF-1
mice also depends largely upon the ability to maintain desirable
environmental factors and husbandry practices within the mouse |
colony by detailed, written protocols. (Plaintiff's Exhibit No.

4
3). 9



27. As an illustration of the complex and sophisti-

cated processing which takes place in the case of this typical

~ species, all incoming breeders (DBA/2 and BALB/c mice) are

initially caged in an isolation room. The entrance into this
area is achieved by passage along clean corridor routes only.
The future breeders are housed with eight individuals to the
cage and provided with bedding and feed as approved and used
in other sectors of the hybrid colony. Information cards are
attached to the observation cages so that groups of animals
can be identified as to strain, colony of origin, age and the
date they were accepted into the isolation room. Clean cages
with fresh bedding are provided each week. The water jars and
lids are renewed at.appropriate times to coincide with changes
in the administration of chemicals and medications. The
temperature of the room is maintained between 70 and 74 degrees
F., with a ;elative humidity between 45 and 60 percent. The
mice are individually treated with Cornell Dusting Powder for
the control of ectoparasites. The first water provided con-
tains the éntibiotic Cosa-Terramycin. Subsequently, the
drinking water contains Piperazine Dihydrochloride to control
endoparasites. At the end of the second week the mice are
examined and the acceptable individuals are relocated to the
breeding room where they are established in mating cages. Mice
exhibiting signs of illness or general poor condition are
culled out and discarded. (Plaintiff's Exhibit No. 3).

28. The newly established mating cages containihg one
DBA/2 male and four BALB/c females receive water to which
Furacin soluble powder has been added. The mating cages are
inspected at least twice each week to detect the presence of

pregnant females. When a pregnant female is fifteen or more

. f’<n
d



days into gestation, she is removed ana placed by herself into
an isolation cage. She gives birth to her young in the
isolation of the maternity cage and the family remains basicallx
undisturbed until the suckling young are at least nine days

old. Then the family unit is transferred to a clean, sanitized:
cage. The females that have raised their young are returned
directly to the original breeding cage from which they came.

The breeding mice are normally retired and replaced with new
breeders when they have been mated for 35 weeks. If any
breeders show symptoms of illness, or display generally éoor
conditions and/or poor reproduction performance, those animals
are culled out and disposed of prior to their scheduled retire-
ment age. Breeders that have been culled from mating cages

that have been established three months or less are replaced

by new breeders. Mice culled from breeding units established

.longer than three months are not replaced in those mating cages.

(Plaintiff's Exhibit No. 35.

29. The CDF/1 offspring are weaned from their mothers
at approximately four weeks of age. The weanlings are separated
according to sex and placed into the larger mouse cages in
groups of twenty. They are 'shipped when they reach a minimum
weight of eighteen grams. The cages of weanlings are provided,
for the first week after weaning, with drinking water to which |
Furacin has been added to aid in establishing the young mice
on thesolid diet so that they may more rapidly achieve the
shipping weight. The holding cages for weanlings are maintaineé
in the production room of‘origin until the mice are packed for
shipment. The animals are weighed, dusted with Cornell powder
and packed into shipping containers within the production room.

(Plaintiff's Exhibit No. 3).



"three weeks. Consequently, the animal is weaned when it is

30. Parasite control programs are continﬁed in the
hybrid production colony by dusting the breeding mice every
third week. Heavy pregnant females and females with suckling
young are excluded from this dusting; howevef, these females
are dusted at time of return to the harem cage. Feed, medicated
by the incorporation of Piperazine Dihydrochloride into the
formula at the time of milling, is fed to all cages qf mice
(except the weanling holding cages) on a recurring cyclic
program. (Plaintiff's Exhibit No. 3).

31. Taxpayer's operations have to have volume, "and
reliable, quality production. (T. 64). It produces and sells
approximately 650,000 rodent units per year. In 1970, it sold
approximately 300,000.units annually. (T. 56). The production
in such huge quantity, with quality, obviously entails extensive
protocols and procedures; and trained and experienced production
personnel (T: 64) , functioning in an assembly or production
line fashion. (T. 64). C %

32. The production of laboratory épecies is a highly
complex and sophisticated process. Animals must produce on
schedule and in a cost-effective manner. The rat and mouse

have a short pregnancy cycle of only three weeks. They nurse

21 days of age. (T. 65). Every breeding female rat at the
facility nursing a litter is also pregnant with another litter.
By operating in this manner, the facility can obtain up to
eight litters per year from one female. (T. 64/65). | l
33. Taxpayer has many rodent production rooms, in

mainly two different buildings. A typical production room has

plastic, solid bottom cages, containing a male and female and

a litter. (T. 67). Every cage is enshrouded by a filter cover,

which is made of paper material that filters the air. (T. 68).
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Employees enter the room in their suréical dress to perform
procedures dictated by and detailed in written instructions.
(T. 67-70).

34, This sophistication can be carried to thé
extent of breeding and raising. laboratory species in a "barrier
system"” cage. This means that the rodents are raised in germ-
free or nearly germ-free isolators. Tﬁey are even delivered
by Caesarean section. The feed and bedding is autoclaved going
into the cage. (T. 71).

35. Cage washing is central to taxpayer's operation.
The cages are cleaned, all bottles are cleaned, new water is
put into the bottles, and new bedding is placed in the
animals' ca§es. (T. 75-76).

36. It is imperative in an animal processing facility
such & taxpayer's, that the environment remains free of disease,
cpntaminaticn, illness, and sickness, Otherwise, the facility
would become a total disaéter and the ultimate product produced
at the facility would be contaminated. Thus, the customers
research coﬁld be invalidated. (T. 77).

37. Accordingly, it is imperative that the facility
maintains these strict quality control standards on all
animals it produces for sale. Representative samplings of
the various colonies are taken periodically, by age, sex, etc.,;
and subject to necropsy and a complete appraisal by a resident
veterinarian who is in charge of the clinical veterinarian
medicine at the taxpayer's facility. Blood counts are taken.

In addition, sera is sent out for testing for such things as
viruses; and bacterxriological screens are done on the blood to
see if the animals are harboring harmful bacteria, or have

been exposed to any virus; or to see if they have any sub-clini-

cal ailments of any kind; or have experienced any physical
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lesions that might be detected. (T. 73-74).

38. A good example of the lengths to which thié
exotic animal processing is carried is manifest in the water
the rodents are'given. The animals are provided with special
water, since they cannot be allowed to drink from the ordinary
public water supply. This is such because the water must
contain eleven parts per million chlorine (an industry standard):
The ordinary public water supply usually contains only one part

per million chlorine,. (T. 70, 75-76). .
39. When the rodents have been completely processed

at the facility and are ready to be shipped to the researcher,

they are placed in specially designed shipping cartons. The

cartons contain two floors, and have filters on the outside

to further protect the animals against contaminated air and

dust, and to provide additional warmth during shipping.

(T. 77-78). The cartons contain bedding and food, in addition.
40. Likewise, the animals are shipped by specially |

equipped trucks, some of which have a dual air-conditioning

- system; in the event one system is inoperative, it is necessary%

that there is a back-up system. The trucks are absolutely :

temperature-controlled (heat and air-conditioning) in order to

maintain the proper environment during shipment. Such labora- |

tory bred and processed animals are Qery fragile and cannot copé

{

with minor things such as temperature changes. It is thus ;
imperative that the environment in which the animals were raised
is maintained until they reach their ultimate destinations.
This characteristic is a major and clarion distinction from a
natural type animal of the same species. (T. 78).

41. The animals are taken to their final destinations;

either by truck and/or by plane, where they are flown to

various customers throughout the world. (T. 78).
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42, With regard to the larger animals processed by
taxpayer, the canine caging facility houses beagles, common
mongrel dogs (CiD's), foxhounds, and Newfoundland hounds,
among others. (T. 87, 95).

43, Beagles are gang-housed so that when they come
into estrus (ready to breed), (once every six months), it is
known that the whole group will be coming into heat. (T. 87-88).
On some occasions, beagles are even artificially inseminated.
(T. 128).

44, While the beagle colony is delivering its puppies,
the animals are kept in a special facility, similar to a
maternity ward for humans. They are housed in individual

isolation units during the time from delivery until the puppies

. are weaned. (T. 88).

45, The dogs in the regular beagle colony are exer-
cised in special cages. The cages have expanded metal bottoms.
so that the animals are not touching the outside ground, but

may still enjoy the sunshine and environment of being in the

. outdoors. (T. 88).

46. Researchers want beagles that are free of the
well-known canine diseases. The dogs are subjected to special
tests, blood samplings, counts, and chemistries, etc., on a
periodic basis, and a vaccination prégram, while they are being
raised and processed at the facility, in order to insure that
they are free from disease. This is known as "monitoring" the
animals. Dogs are bred so that only the best of the colony are
mated in order to produce good research specimens. (T. 89-G0).

47. One'group of canines housed at the facility
developed a respiratory disease that interferred with the
processing of puppies in this colony. The facility isolated
the disease and found it to be a virus, related to one of the

para-influenza organisms inhumgﬂf- The facility developed a
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48. The dogs are bathed and cleaned on a regular
basis. They are dipped in a solution which controls external
perasites, in order to maintain tightly controlled health
procedures. (T. 92).

49, The dogs are fed with a mechanism on a pulley
that can be hoisted out of the range of the animals. Thus
there is a minimal chance of contamination of their food with
extraneous matter. (T. 92).

50. The canine's cages have expandable metal floors
in order that the animals do not live in their excreta. The
floors are rinsed throﬁgh by a mechanized sewage system that
cleans the entire area, and flushes it to a ditch that goes
into a closed septic system. (T. 92).

51. Foxhounds are not bred at the facility, but are
held and observed under a contract with the National Heart,
Lung and Blodd Institute as part of their cardiovascular study.
These‘particular foxhounds have all had cardiovascular surgefy,
which includes heart transplants, arterial grafts, catheters,
pacemakers and the like. - The dogs are kept at the facility for
observation, in order to provide a somewhat normal lifestyle
for the animals. This is done in order that the research being
conducted can reflect as normal a life as possible, so it
may be compared with the life of a human who might have the
same surgery. Periodically, the foxhounds are sent back to
the National Heart, Lung and Blood Institute for additional
altering and testing. While these dogs ostensibly look like

ordinary foxhounds, they have all had radical alterations of

some sort. (T. 93-94).
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52. The facility also houses a colon  of Newfoundland
hounds which have been specifically bred to produce an inborn
heart anomaly, a genetic aortic stenosis. These dogs are
part of the National Heart,'Lung and Blood Institute's heart
study program. The facility's part in this study is to care-
fully select and breed (by artificial insemination) the males
and females of the colony with the genetic trait. It is
necessary to artifically inseminate these species because their
specifically bred "heart conditions" prevent natural coitus.
Better than 85 percent of the offsprimghave this congenital
inborn murmur in varying degrees so as to provide the conditions
necessary for the specific heart research. (T. 94-95, 125-126).

53. Another of the larger animals which is bred and
processed at the plaintiff's facility is sheep. The sheep are
bred and processed primarily for blood u