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IN THE 

SUPREME COURT OF VIRGINIA 

At Richmond 

Record No. 781323 

STATE TAX COMMISSIONER OF 
THE COMMONWEALTH OF VIRGINIA, 

Appellant, 

v. 

FLOW RESEARCH ANIMALS, INC., 

Appellee. 
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APPLICATION FOR CORRECTION OF ERRONEOUS 
ASSESSMENTS - Filed November 14, 1972 
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IN THE CffiCUIT COURT 

OF THE COUNTY OF 

PULASKI, COiviiviONWEALTH OF VIRGINIA 

i FLOW RESEARCH ANIM:ALS, INC. , 
:a Virginia Corporation 
j! Plaintiff 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

. .v. 
:; 

H 
n 

APPLICATION FOR 
CORRECTION OF 
ERRONEOUS ASSESS11ENT 

:sTATE Tlu~ COMI\1ISSIONER 
·oF THE COMMONWEALTH OF h '\"q. 
fymGINIA . I., 

{) 

.1: Defendant, 
I· 
H 

;To THE HONORABLE JUDGE OF THE CffiCUIT COURT OF THE COUNTY 
II 

!! 

.. .. 
II 
ji 

II ,, 
Jj 

!! 

Plaintiff respectfully represents unto the Court: 

-
That plaintiff is a Corporation duly organized and validly existing 

under the la\vs of the Commonwealth of Virginia \Vith its principal 

place of business in the City of Dublin, County of Pulaski, 

Commonwealth of Virginia. 

Tqat defendant assessed plaintiff the following amounts for the 

periods stated as State and Local Use Tax deficiencies, plus 

interest, by Assessment dated Decen1ber 31, 1970: 

September, 1966 - June, 1968 (State Use Tax) $ 4,642.11 

September, 1966 -June, 1968 (State Use Tax interest) 278.53 

July, 1966 - September, 1970 (State Use Tax) 7,748.97' 

July, 1966 - September, 1970 (State Use Tax interest) 464.94 
- ~- -.• 

July, 1966 - September, 1970 (Local Use Tax) 3,314.55 

July, 1966 - Septen1ber, 1970 (Local Use Tax interest) 198.87 

Total $16,647.97 
? 

i 
I' 

1 
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:3. That plaintiff has paid to defendant under protest the full amount 
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6. 

of said $16, 647.97 Assessment. 

That plaintiff was at all pertinent time-~ herein engaged in the 

business of breeding, raising, processing and otherwise producing 

laboratory animals for sale to persons or entities engaged in 

bio-medical research. 

That plaintiff at all pertinent times herein purchased animal food, 

bedding materials, supplies and n1edicati ... 11S consumed by the 

aforementioned animals during the breeding, raising and 

production process . 

That the above.-mentioned Assessment dated December 31, 1970 of 

defendant was based solely upon audit of plaintiff's business 

records and the calculation of State and Local Use Tax due on 

account of the purc~se by plaintiff of the aforementioned food, 

bedding materials, supplies and medications consumed by the 

said animals. 

That Section 58-441. 6 of the Virginia Sales and Use Tax Act at all 

times pertinent herein read, in pertinent part, as follows: 

"58-441. 6 Exclusions and exemptions. - The· 
terms "sale at retail, " "lease or rental," 
"distribution," "use," "storage" and "consumption" 
shall not include industrial materials for future 
processing, manufacturing, refining, or conversion 
into articles of tangible personal property for 
resale \vhere such industrial materials either enter 
into the production of or becon1e a component part 
of the finished product; ... " 

1!8. That Section 58-441. 6(c) of the Virginia Sales and Use Ta.."< Act 

at all times pertinent herein read, in pertinent part, as follo\vs: 

''In addition to the exclusions or· exemptions 
set out in the next paragraph such tern1s shall 
not include the follo\ving: 



9. 

,. 

., 

10. 

. , 

11. 

12. 

'• 
~ . 

13. 

(c) Con1n1crcial feeds, ... cheznicals, ... , and all 
other agricultural supplies provided the san1e are 
sold to and purchased by farzners for use in 
agricultural production for n1arket." 

·. 

That the aforementioned Assess1nent is err,~oneous because the 

purchases subjected to tax by defendant were exempt from the 

Virginia Use Tax pursuant to said Section 58-441. 6 or Section 

58-441. 6(c) of the Virginia Sales and Use T .x Act, or both of said 

Sections. 

That the erroneous Assessment was not t.a.used by the willful failure 

or refusal of plaintiff to furnish defendant or any other tax-assessing 

authority, with the necessary information, as required by lav1 . 

That this Court has jurisdiction of the subject matter hereof by 

virtue of Section 58-1130 of the Virginia Sales and Use Tax Act. 

That plaintlif respectfully requests that this Court order the Attorney 

for the Commonwealth to defend this Application or order defendant 

to appoint counsel for that purpose. 

Plaintiff prays this Court for the correction of said erroneous 

Assessment and the refund by defendant to plaintiff of all sums paid 

thereunder and such other further and additional relief, legal or 

equitable, as this Court shall deem proper. 

FLOW ESEARCH ANIMALS, INC. 

4 Attorneys for Plaintiff 
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ANSWER OF THE STATE TAX COMMISSIONER 
Filed - November 30, 1972 
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IN THE CIRCUIT COURT 

OF THE COUNTY OF 

PULASKI, CO~fi.10N'r'lEALTH OF VIRGINIA 

: FLO\v RESEARCH ANIMALS, INC • , 
H Plaintiff 
i; 
~~ v. 
·I : ~ ,. 
H 
!! ,. 
p 
~ f 

11 
ll 
n 
li 

STATE TAX COl·1Iv!ISSIONER 
OF THE COM1,~0NVTEALTH OF VIRGINIA 

Defendant 

ANSWER I! 
li Now comes the defendant, State Tax Commissioner for the 

!!.commonwealth of Virginia, and answers the complaint filed ,, .. 
q 
~~ against him herein and says: 
l1 

!l 
d 

l! 
" 

1. The defendant admits the allegations in paragraphs 

1, 2 and 3·or the complaint. 

2. The defendant admits the all~gations in paragraphs 
11 
i 4 and 5 of the complaint, except to the extent that they ~ply 
;, 

that breeding and raising laboratory animals constitute 
:• 

!! 

L processing or agricultural production. 
li 
~: 
:t 
,; 

3· The defendant admits that a portion of the assess-
i; • 
i, ment dated December 31, 1970, covered bedding materials, 
:I 

f, 

!; supplies and medications consumed by the laboratory animals. 
li 
·I 
II 
ll 
I! 
1: 
I' 
:; 
i! 

4. The defendant admits the allegation of paragraph 7 

of the complaint. 

5. The defendant admits the allegation of paragraph 8 
I; 
!: H except to the extent that subsection (c) of § 58-441.6 is 
,. 
r 

quoted ~n a misleading fashion. i: 
i' 
!; 

il 6. The defendant denies the allegations in paragraph 9. 

5 
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7. The defendant admits the allegations of paragraphs 

10 and 11 of the complaint. 

8. The defendant asserts that the Attorney for the 

Commonwealth is not the proper counsel for this cause. 

And now, having fully answered, the defendant prays 

that he be disrnis sed ''~i th costs in his L ei..;J.lf expended. 

COMMONWEALTH 0F VIRGINIA 

W. H. FORST 
State Tax Commissioner 

Andrew P. Miller 
Attorney General of Virginia 

Mrs. Sally T. Warthen 
Assistant Attorney General 
P. 0. Box 6-L 
Richmond, Virginia 23282 

CERTIFICATION 

I hereby certify that the original of the foregoing 

Answer has been mailed to the Clerk of this Court for filing 

and a true copy thereof has been likewise mailed to 

Douglas B. Henderson, Esquire, and Charles R. MCCarthy, Jr., 

Esquire, Schramm, Raddue "Seed, 1775 11K11 Street, N.W., 

Suite 600, Washington, D .. c. 20006, coUnsel for plaintiff, 

on this d C) day of November, 1972. 
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WRITTEN OPINION OF TRIAL COURT 
Dated - October 24, 1977 
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TWENTY -SEVENTH JUDICIAL CIRCUIT 

JUDGES: 

JACK M. MATTHEWS 
Galax, Vir&inia 

KENNETH I. DEVORE 
Christiansburc, Virginia 

P. 0. BOX 389 

COUNTIES: 

Carroll 
Floyd 
Grayson 
Mont&omery 
Pulaski 
W:~;,be 

R. WILLIAM ARTHUR 
Wytheville, Vir&inia 

CHRISTIANSBURG. VIRGINIA 24073 CITIES: 

October 24, 1977 

Mr. Glenn R. Moore 
Assistant Attorney General 
Office of the Attorney General 
Supreme Court Building 
1101 East Broad Street 
Richmond, Virginia 23219 

Mr. Robert J. Ingram 
Gilmer, Sadler, Ingram, Sutherland 

and Hutton 
Attorneys at Law 
P. 0. Box 878 
Pulaski, Virginia 24301 

Re: Flow Research An~als, Inc. 
v. 
State Tax Commissioner 

Gentlemen; 

Galax 
Radford 

Mr. Charles R. McCarthy, Jr. 
At··orney at Law 
SuJ.te 800 
1019 - 19th Street, N. W. 
Washington, D. C. 20036 

I·have and thank you for your Briefs in reference to 
the above matter now. pending in the Circuit Court of Pulaski 
County. 

I have carefully gone over the file in this matter 
and your Briefs, and am mindful of the Rule that Statutes 
granting tax exemptions are construed strictly against the 
taxpayer. I am of the opinion that from the evidence in 
this case, the petitioner's operation is industrial in 
nature and that the petitioner would have the benefit of 
Section 58-441.6 of the 1950 Code of Virginia, as amended. 

7 



Mr. Moore 
Mr. Ingram 
Mr. McCarthy 
October 24, 1977 
Page 2 

If the petitioner will prepare a sketch of an Order, 
and send it to Mr. Moore, I would appreciate it, and with 
kindest personal regards, I remain 

KID:lhc 
cc 

Very truly yours, 

~ """""\::-------
Kenneth I. Devore 
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FINAL ORDER 
Entered- June 14, 1978. 



'i 
li 
:• 

VIRGINIA: IN THE CIRCUIT COURT OF THE COUNTY OF PULASKI 

FLO~v RESEARCH ANI.t-1ALS, INC. , 

Plaintiff 

STATE TAX COMMISSIONER 
OF THE COMMONWEALTH OF VIRGINIA, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER 

This case having come on for trial before this Court 

:; on the 27th day of May, 1977, upon plai~tiff's cause of action 

properly commenced, and the same having been duly matured; 
:! 
~ . 

:i and plaintiff and defendant having appeared in person and by ,, 
:~ their respective counsel, who, by general agreement submitted 

I 

ll all issues of factand law in controversy to this Court without 
!t :! 
:: intervention of a jury; and the Court, having heard and con~ 
.• 

·i 
!; sidered the evidence of the respective parties, the arguments 

~ il 

~ 

ll of their legal counsel,_ and being particularly mindful of the 
q 
!I !I r~le that statutes gran.ting tax exemptions are construed 
'I !I strictly against the taxpayer. 

!1 And, nonetheless, it appearing to the Court from the 

ll evidence that the propos~d findings of fact submitted by plain-,. 

1
·1
1 

tiff are substantially correct; that tne defendant's character-

!J ization of these facts comports thereto when it termed them 
'· li 
!; "essentially accurate"; that plaintiff's operations are indus-
" a! 

n 
; 1 trial in nature; and that the plaintiff should have the benefit 
!i 
.. of Section 58-441.6 of the Code of Virginia of 1950, as amended. 
I! 
,! 

~ ! It is hereby ADJUDGED AND ORDERED, that plaintiff, 

Flow Research Animals, Inc., is exempt from the Virginia Sales 
,': 

d and Use tax with respect to purchases by plaintiff of animal 
il 

food, bedding materials, supplies and medication consumed by lab-

oratory animals produced by plaintiff for sale, pursuant to the 

provisions of the Code of Virginia of 1950, as amended, Section 
0 .. , 



.· 58-441.6, based upon the facts extant for the period from 

July, 1966 through September, 1970. 

And it is further ADJUDGED and ORDERED that judgment be 

entered in favor of plaintiff, Flow Research Animals, Inc., 

and against defendant, State Tax Commissioner, in the amount 

; of Eleven Thousand, Six Hundred Ninety and 88/100 Dollars 
'i 

:: ($11,690.88), representing State and Local use tax deficiencies 

and interest assessed by defendant and paid by plaintiff 

.·under protest for the period from Julyr l~ci6 through Septe~ber, 

: 1970, plus lnterest at the statutory rate from the date of 

: judgment. 

And it is further ADJUDGED and ORDERED that the Clerk 

of this Court shall forthwith forward a certified c~py of 

this Order to the State Tax Commissioner, pursuant to § 58-1134 

of the Code of Virginia (1950), as amended. 

And it is further ADJUDGED and ORDERED that the transcript 

of the evidence be made a part of the record in this matter. 

And it is further ADJUDGED and ORDERED that this case 

be, and it hereby is, dismissed and stricken from the docket 

of this ·court. 

Enter this Order this \At:-:\ ... day of -----___.:..-- I 

1978. 

1.0 



Judge 

· REQUESTED : 

·GI~ffiR, SADLER, INGRAM, SUTHERL&~D & HUTTON 

· DUNAvlAY, DYE, P.C. 

SEEN AND OBJECTED TO: 

ss~stant Attorney General 

1. 1 
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PLAINTIFF'S PROPOSED FINDINGS OF FACT 
pp. 1-17 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF PULASKI COUNTY 

IN THE t-11\TTER OF ) 
) 

FLOW RESEARCH ANIMALS, INC. ) 
) 

PLAINTIFF ) 
) 

v. ) 
) 

STATE 'l'AX C0!1..~ISSIONER OF ) 
THE C0~1MON~·1EALTH OF VIRGINIA ) 

) 
DEFENDANT ) 

PLAINTIFF'S PROPOSED FINDINGS OF FACT AND BRIEF 
OF PERTINENT POINTS OF LAN 

A. Proposed Findings of Fact 

Plaintiff, considering the facts set forth to be 

agreed upon or proven, respectfully requests the Court to make 

the following findings of fact: 

1. Plaintiff taxpayer, Flow Research Animals, Inc. 

(now known as the Flow Dublin Division of Flow Laboratories, 

Inc.) during all relevant times was a corporation, incorpora-

ted in the Commonwealth of Virginia. (T. 17) 

2. Defendant assessed taxpayer the following amounts 

for the periods stated .as State and Local Use Tax deficiencies, 

plus interest, by Assessment dated December 31·, 19 70: 

September, 1966 - June, 1968 (State Use Tax) $4,642.11 
September, 1966 - June, 1968 (State Use Tax Interest) 278.53 
July, 1966 - September, 1970 (State Use Tax) 7,748.97 
July, 1966 - September, 1970 (State Use Tax Interest) 464.94 
July, 1966 - September, 1970 (Local Use Tax) 3,314.55 
July, 1966 - September, 1970 (Local Use Tax Interest) 198.87 

TOTAL $16,647.97 

(Application for Correction of Erroneous Assessment, Paragraph 
2; DefPndant's Answer, Paragraph 1). 

1 .. 2 



3. Taxpayer has paid to defendant under protest the 

full amount of said $16,647.97 assessment. (Application, 

Paragraph 3; Defendant's Answer, Paragraph 1). 

Htt<:dvod ·:\·•d fi!od, l!~i·~ :h•"!. ___ td_/_~'}_ __ 
day of -~~~------·• 1 :l1_7 
_____ !:'_~~~:~-- C!..:r·k 

Pulaski 
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4. At all pertinent times herein taxpayer engaged in 

the business of breeding, raising, processing and otherwise 

producing laboratory animals and products of animal origin, 

such as blood agar plates, blood {animal) and certain raw 

materials such as sera and media, for sale to persons or 

entities engaged in various and sundry.aspects of biomedical 

research. (Application, Paragraph 4; Defendant's Answer, 

Paragraph 2; T. 35, 42-44). 

5. Taxpayer at all relevant times herein purchased 

animal food, bedding materials, cartons, chemicals, supplies, 

and medications consumed by the aforementioned animals during 

the breeding, raising and production process. (Application, 

Paragraph 5; Defendant's Answer, Paragraph 2). 

6. The above-mentioned Assessment, levied on the 

aforementioned items, dated December 31, 1970, of defendant 

was based solely upon audit of taxpayer's business records. 

Calculations were made by the State Sales and Use Tax Division, 

by reason of purchases by taxpayer of the aforementioned 

food, bedding materials, supplies .and medications consumed by 

the said laboratory animals. (Application, Paragraph 6, 

Defendant's Answer, Paragraph 3). 

7. Prior to the time of assessment, taxpayer did not 

pay a sales and use tax on its operations, believing that its 

activities were exempt and having been so advised by the 

previous owner. (T. 29). 

8. The Dublin facility was purchased from Dublin 

Laboratory Animals, the previous owner, in 1967 by Flow 

Laboratories, Inc. (Flow), a biological-biomedical products 

company. 
14 



9. The facility was acquired in order to expand Flow's 

production of a product lin.e used in viral research. Prior to 

the purchase, Flow produced only 11 en vitro" (artificial or 

test tube) life systems used for the growth of viruses. The 

acquisition of the Dublin facility allowed Flow to produce 

another product line, the "en vivo 11 (living) system, also used 

in viral research. (T. 18-19) • 

10. In 1968, Flow owned two other industrial type 

laboratory animal operations (one in New York and the other in 

Maryland). All three operations encolmtered financial difficul-

ties, (T. 20-21), and were consolidated with the Dublin 

facility. Losses continued until 1971-1972, when the taxpayer 

started approaching a "break-evenu operation (T. 21), and 

subsequently began making a modest profit. (T. 22). 

11. Flow's belief that the Dublin operation was 

exempt from taxation figured prominently in its decision to 

consolidate the three operations into one in Dublin, Virginia. 

Because it wa·s experiencing extreme financial difficulties with 

t~ese operations, cost effectiveness was a very important 

consideration. For such a marginal operation, a two or three 

percent additional cost factor is a most significant element. 

{T. 29-30). 

12. Since the 1967 acquisition, there has been a 

significant amount of growth in the Dublin facility's produc-

tion. The facility has increased in basic size and in produc-

tion percentages. Today the value of all the products produced 

in Dublin is about $1.8 million. (T. 22, 24, 35). Over the 

years, its number of"employees has ranged between 80 and 100 

people, (T. 27), in a highly labor intensive industry. (T. 64, 

69) • 
1~ - .... 
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13. In 1966, although taxpayer produced a multiple 

_product line, there was a greater emphasis on the production 

of laboratory animals, which then accounted for approximately 

90% of taxpayer's business. As of 1970, laboratory animals 

accounted for only 75% of the business. The overall product 

line, however, has remained relatively constant. Only the 

constituent elements of particular products have changed in 

their respective percentages of overall production. (T. 26, 

37-38, 44-45). 

14. With regard to animal production, per se, the 

laboratory animal industry is a separate, distinct and distin-

guishable area altogether from "agriculture", the "raising of 

farm animals n, or normal and common animal husbandry. (T. 52). 

15. The business is very complex, unique and highly 

sophisticated. (T. 51). 

16. The animals.themselves must meet very definite 

specifications both in breeding and raising. These are largely 

dictated by. the researcher or research institution that purchases 

the animal product. They are very well defined and generally 

universally accepted by name, by genetics, and by the raising 

techniques employed. (T. 51-52). 

17. The animal production ~recess is highly dissimilar 

to normal or ordinary animal production. For instance, animals 

produced at taxpayer's facility are bred according to inter-

national genetic standards, written protocols and procedures 

generated internally or provided to taxpayer by its customers. 

(T. 57-58). In some cases, customer contracts contain specifi-

cations relating to how the animals are to be bred, reared, 

processed, shipped, sold, et al., in order to fulfill their 

particular and unique research requirements. ('r. 59). 

16 
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18. In order to satisfy the foregoing exacting 

standards, taxpayer must employ trained and experienced 

p~rsonnel, who operate under strict specifications. Many of 

the employees are certified laboratory animal technicians. The 
,, 
i facility periodically conducts ~ national training course 
I 

! sponsored by the American Association of Laboratory Animal 
:i 
:I 
1
! Science, and students of the course are given a nationwide d 

'1 
i ., 

;! 
on-site and written examination in order to qualify. {T. 64 I 

'i 

:j 
'I 
:; 

69) • 

19. All employees of the facility are required.to 
! 

·l keep their areas and themselves as sterile as possible, in 

I 

I 
I' 
I 
! 

I 

'I I 
jl 

I 
I 

II 
:I 
q 
!I 
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II 
11 

il 
:j 

1: 
l 

: ~ 
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·' ., 

order to provide maximum protection for the animals. All 

technicians wear surgical jackets and masks when handling the 

animals, in order to maintain a sterile environment for the 

animals. The facility creates an ultra-clean environment and 

every precaution is taken to protect the animals from any 

exposure to outside contamination, bacteria, virus, dust or 

whatever, which could invalidate the research ultimately con-

ducted upon and through such animals. {T. 68). 

20. Taxpayer's products are sold to laboratory 

scientists, pharmaceutical companies and research institutions 

such as Sloan-Kettering Research Institute in New York, Ontario 

Cancer Institute in Toronto, Canada, ·the National Institutes of 

Health, A.H. Robbins in Richmond Virginia, and Merck & Company, 

and government institutions and laboratories. (T. 56). 

21. For example, various species of rodents produced 

at the facility include the Sprague Dawley rat, the ICR mouse, 

and the C-3-H and CDF-1 mice. {T. 52, 57). These rodents are 

all specially bred and processed at the facility according to 

the exacting _specifications mentioned above, and pursuant 

to several basic protocols (such as the "inbred system11 and 

the "scientific random system!'). 1cT'. 57). By producing animals 



" 
I 

in this manner, the purchaser of Flow's pr~duct, a researcher 1~ 

some part of the world, will know exactly the manner in which 

that particular rodent has been bred and processed in this 

particular and well-defined worldwide industry. (T. 53). A 

mouse produced by taxpayer would have a wholesale price more 

'i than ten times that of an ordinary pet shop mouse. (T. 54). 
:! 

22. Such a customer could not·accept a rodent from 

any other than a reputable industrial producer, such as the 

taxpayer, for to do so would expose the customer-researcher to 

the risk of invalid scientific conclusions caused by uncertain 

variables, outside the ambit of the chosen species. For this 

reason, if, for instance, a rodent were to be obtained from 

other than a scientific organization, such as a pet shop or 

an individual owner, it would not have been bred and processed 

by a suitable facility with trained personnel guaranteed to 

possess any 9f the basic characteristics needed for the validity 

of the particular research program (T. 55); and the bacteria 

burden (flora) the animal would be carrying would be unknown 

and thus uncer~ain. {T. 61-62). Thus, taxpayer's reputation 

is essential to its success. (T. 62-63). I 
i 
1 

23. For a typical example of such precise production ' 

standards, taxpayer has a contract with the National Cancer 

Institute to produce at least 312,000 11 CDF-1" mice each year. 

The CDF-1 mouse has long been produced by taxpayer. It 

exemplifies the typical manner in which the animals at taxpayer's 

facility are bred, raised and conditioned. (T. 58-59, 67). 

24. The major advantage in utilizing such types of 
i 

• I 

rodents in research is that they are the least expensive 

animal which possess the particular characteristics necessary 

1.8 

' 
I 
I 
I 

• I 



,I 
·; 

'i 

:, 
: 
I 

:! 
.li 

I 

:! 
~ i 
I 

'! !: .. 
~ ; 
q 
!I ·: 
<I 

:! 

!i 
!J 
ol 
ij 

ll 
t 

il 
II 
'.I .. 
II 
d 

:1 
il 
rj 
:I 
II 
'I l· 
! 
I 
I 
I 
I 

11 
ii ,. 
jl 
II 
II 
I 
I 

I 
I 
I 
' 

.~ 
, 

I 
i 
I 
I 

I 

!I 
'I !, 
~ t 
1i 
II 

i' ,, 

II 
!I ,, 
:I 
II 
;I 
II q 
'! 
I. 
:i 

:[ 

for the valid performance of such re~earci.1. Because they ar€: 

cheaper than other types of laboratory animals, they can be 

used iu enormous quantities. Additionally, their life expec-

tancy is only two years; therefore, an entire life expectancy 

is only two years; therefore, an entire lifetime study can be 

telescoped in a two-year period. As the research progresses 

in logical steps, other laboratory animals possessing other 

specifically suited characteristics are brought in. ·(T. 55-56). 

25. The CDF-1 hybrid mouse, for a good example, is 

the result of cross breeding between two pure inbred parental 

strains of mice (white BALB/c female mice and grayish colored 

DBA/2 male mice). (T. 57). The resulting offspring 

(chocolate in color) .possess typical hybrid vigor and viability 

which renders them superior to either of their parents for 

certain types of research. By contract, the taxpayer must get 

the parents .from an approved genetic source (T. 122), so as 

to preserve the strain of.the laboratory species ultimately 

produced for its customers. (T. 59-60, 72, 82, 125; Plaintiff's 

Exhibit No. 3). 

26. This CDF-1 mouse is useful in certain research 

applications due to the afore:m~ntioned characteristics and 

genetic and physiological uniformity and the ability to accept 
! 

and carry several strains of tumor transplants. Any interbreed-

ing between CDF-1 animals would result in the immediate and 
. I 

complete loss of this genetic uniformity among the offspring 

of such breeding. Hence the continued production of CDF-1 mice 

is dependent upon continued cross-mating between members of the 

two inbred mouse strains. The successful production of CDF-1 

mice also depends largely upon the ability to maintain desirable 

environmental factors and husbandry practices within the mouse 

colony by detailed, written protocols. (Plaintiff's Exhibit No. 

3) • 



:' :I 
:I 
! 

'I 
:I 

I 
I 

'! 
:i 
. i 

:I 
" I • I ~ 

:I 
:I 
;I 

:! 
;i 
ti 
II 

II 
:I 
I' 
! 
! 

j, 
I' 
ll 
!I 
II 
! 
I 

I 

·'I ~ 

il ,, 

II q 

!I 
' I 
i 
l 
l 

" 
il 
'I 

il 
f ~ 

ii 
~ I 
:I 

!I 
il 

d 
I 
! :, 

i 
. ' 

27. As an illustration of the complex and sophisti-

cated processing which takes place in the case of this typical 

species, all incoming breeders (DBA/2 and BALB/c mice) are 

initially caged in an isolation room. The entrance into this 

area is achieved by passage aiong clean corridor routes only. 

The future breeders are housed with e~ght individuals to the 

cage and provided with bedding and feed as approved and used 

in other sectors of the hybrid colony. Information cards are 

attached to the observation cages so that groups of animals 

can be identified as to strain, colony of origin, age and the 

date they were accepted into the isolation room. Clean cages 

with fresh bedding are provided each week. The water jars and 

lids are renewed at appropriate times to coincide with changes 
-

in the administration of chemicals and medications. The 

temperature of the room is maintained between 70 and 74 degrees 

F., with a relative humidity between 45 and 69 percent. The 

mice are individually treated with Cornell Dusting Powder for 

the control of ectoparasites. The first water provided con-

tains the antibiotic Cosa-Terramycin. Subsequently, the 

drinking water contains Piperazine Dihydrochloride to control 

endoparasites. At the end of the second week the mice are 

examined and the acceptable individuals are relocated to the 

breeding room where they are established in mating cages. Mice· 

exhibiting signs of illness or general poor condition are 

culled out and discarded. (Plaintiff's Exhibit No. 3). 

28. The newly established mating cages containing one 

DBA/2 male and four BALB/c females receive water to which 

Furacin soluble powder has been added. The mating cages are 

inspected at least twice each week to detect the presence of 

pregnant females. When a pregnant female is fifteen or more 
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days into gestation, she is removed and placed by herself into 

an isolation cage. She gives birth to her young in the 

isolation of the maternity.cage and the family remains basicall~ 

undisturbed until the suckling young are at least nine days 

old. Then the family unit is transferred to a clean, sanitized 

cage. The females that have raised their young are returned 

directly to the original breeding cage from which they carne. 

The breeding mice are normally retired and replaced with new 

i breeders when they have been mated for 35 weeks. If any 
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breeders show symptoms of illness, or display generally poor 

conditions and/or poor reproduction performance, those animals 

are culled out and di~posed of prior to their scheduled retire­

ment age. Breeders that have been culled from mating cages 

that have been established three months or less are replaced 

by new breed~rs. Mice culled from breeding units established 

.longer than three months are not replaced in those mating cages. 

(Plaintiff's Exhibit No. 3). 

29. The CDF /1 of-fspring are weaned from their mothers 

at approximately four weeks of age. The weanlings are separated 

according to sex and placed into the larger mouse cages in 

groups of twenty. They are ·shipped when they reach a minimum 

weight of eighteen grams. The cages of weanlings are provided, 

for the first week after weaning, with drinking water to which 

Furacin has been added to aid ~n establishing the young mice 

on the solid diet ~o that they may more rapidly achieve the 

shipping weight. The holding cages for weanlings are maintained 

in the production room of origin until the mice are packed for 

shipment. The animals are weighed, dusted with Cornell powder 

and packed into shipping containers within the production room. 

(Plaintiff's Exhibit No. 3). 
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30. Parasite control programs are continued in the 

hybrid production colony by dusting the breeding mice every 

thlrd week. Heavy pregnant females and females with su~kling 

young are excluded from this dusting; however, these females 

are dusted at time of return to· the harem cage. Feed, medicated 

by the incorporation of Piperazine Dihy~rochloride into the 

formula at the time of milling, is fed to all cages of mice 

(except the weanling holding cages) on a recurring cyclic 

program. (Plaintiff's Exhibit No. 3}. 

31. Taxpayer's operations have to have volume, ·and 

reliable, quality production. (T. 64}. It produces and sells 

approximately 650,000 rodent units per year. In 1970, 'it sold 

approximately 300,000 units annually. {T. 56}. The production 

in such huge quantity, with quality, obviously entails extensive 

protocols and procedures; and trained and experienced production 
. 

personnel (T. 64}, functioning in an assembly or production 

line fashion. ( T. 6 4 )·. 

32. The production of laboratory species is a highly 

complex and sophisticated process. Animals must produce on 

schedule and in a cost-effective manner. The rat and mouse 

have a short pregnancy cycle of only three weeks. They nurse 

·three weeks. Consequently, the animal is weaned when it is 

21 days of age. (T. 65}. Every breeding female rat at the 

facility nursing a litter is also pregnant with another litter. 

By operating in this manner, the facility can obtain up to 

eight litters per year from one female. (T. 64/65) . 

33. Taxpayer has many rodent production rooms, in 

mainly t~vo different buildings. A typical production room has 

plastic, solid bottom cages, containing a male and female and 

a litter. (T. 67). Every cage is enshrouded by a filter cover, 

which is made of paper material that fiiters the air. (T. 68). 



Employees enter the room in their surgical dress to perform 

procedures dictated by and detailed in written instructions. 

(T. 67-70). 

34. This sophistication can be carried to the 

extent of breeding and raising.laboratory species in a "barrier 

system" cage. This means that the rodents are raised in germ-

free or nearly germ-free isolators. They are even delivered 
'i 

by Caesarean section. The feed and bedding is autoclaved going 
•! 

:j 
:j 

into the cage. (T. 71). 
I 

:i 
,1 

35. Cage washing is central to taxpayer's ope~ation. 
,: 
~ i 
,t 

'I 
The cages are cleaned, all bottles are cleaned, ne'v water is 

!i 
I put into the bottles, and new bedding is placed in the 

'I 

:i 
:I 
" 

animals' cages. (T. · 75-76) • 
!I 

ll 36. It is imperative in an animal processing facility ., 
•I 

II 
!I 

such ~taxpayer's, that the environment remains free of disease, 

contamination, illness, and sickness. Otherwise, the facility 

" ll 
would become a total disaster and the ultimate product produced 

il 
I, ,, at the facility would be contaminated. Thus, the customers 

I' 
! 
I 

research could be invalidated. (T. 77). 

I 
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I 

37. Accordingly, it is imperative that the facility 

maintains these strict quality control standards on all 
I 
! animals it produces for sale. Representative samplings of 
! 
I 
f 

i 
the various colonies are taken periodically, by age, sex, etc., 

I 
I and subject to necropsy and a complete appraisal by a resident 

II veterinarian who is in charge of the clinical veterinarian 
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medicine at the taxpayer's facility. Blood counts are taken. 

In addition, sera is sent out for testing for such things as 

viruses; and bacteriological screens are done on the blood to 

see if the animals are harboring harmful bacteria, or have 
lj 

t .. been exposed to any virus; or to see if they have any sub-clini-
·l 
! 
: 

•' 
: ~ 

cal ailments of any kind; or have expe~ienced any physical 
0 ~3 



.1 lesions that might be detected. (T. 73-74) . 

.. 
I ., 38. A good example of the lengths to which this 

exotic animal processing .i.s carried is manifest in the \-tater 
; 

·i the rodents are given. The animals are provided with special ., 

·' 

water, since they cannot be allowed to drink from the ordinary 

public water supply. This is such because the water must 

contain eleven parts per million chlorine (an industry standard): 

The ordinary public water supply usually contains only one part 

per million chlorine. {T. 70, 75-76). 

39. When the rodents have been completely processed 

at the facility and are ready to be shipped to the researcher, 

they are placed in specially designed shipping cartons. The 

cartons contain two floors, and have filters on the outside 

to further protect the animals against contaminated air and 

dust, and to provide additional warmth during shipping. 

(T. 77-78). The cartons contain bedding and food, in addition. 

40. Likewise, tne animals are shipped by specially 

equipped trucks, some of which have ~ dual air-conditioning 

·system; in the event one system is inoperative, it is necessary 

that there is a back-up system. The trucks are absolutely 

temperature-controlled (heat and air-conditioning) in order to 

maintain the proper environment during shipment. Such labora-

tory bred and processed animals are very fragile and cannot cope 

with minor things such as temperature changes. It is thus 

imperative that the environment in which the animals were raised 

is maintained until they reach their ultimate destinations. 

This characteristic is a major and clarion distinction from a 

natural type animal of the same species. (T. 78). 

41. The animals are taken to their final destinations 

either by truck and/or by plane, where they are flown to 

various customers throughout the world. (T. 78). 
2" 
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42. W1th regard to the lar~er an1mals processed by 

ta:>:payer, the canine caging facility houses beagles, common 

mongrel dogs (ego's), f?xhounds, and Newfoundland hounds, 

among others. ( T. 8 7, 9 5) • 

4 3. Beagles are gang-housed so that \'lhen they come 

into estrus (ready to breed), (once every six months), it is 

knownthat the whole group will be corning into heat. (T. 87-88). 

On some occasions, beagles are even artificially inseminated. 

(T. 128). 

44. While the beagle colony is delivering its puppies, 

the animals are kept in a special facility, similar to a 

maternity ward for humans. They are housed in individual 

isolation units during the time from delivery until the puppies 

are weaned. (T. 88) • 

45. The dogs in the regular beagle colony are exer-

cised in special cages. The cages have expanded metal bottoms. 

so that the animals are not touching the outside ground, but 

may still enjoy the sunshine and environment of being in the 

outdoors • (T. 88). 

46. Researchers want beagles that are free of the 

well-known canine diseases. The dogs are subjected to special 

tests, blood samplings-, counts, and chemistries, etc., on a 
. 

periodic basis, and a vaccination program, while they are being 

raised and processed at the facility, in order to insure that 

they are free from disease. This is known as "monitoring" the 

animals. Dogs are bred so that only the best of the colony are 

mated in order to produce good research specimens. (T. 89-90). 

47. One group of canines housed at the facility 

dev~loped a respiratory disease that interferred with the 

processing of puppies in this colony. The facility isolated 

the disease and found it to ·be a virus, related to one of the 

para-influenza organisms inh~~· The facility developed a 
0 .~co. ... ...; 
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48. The dogs are bathed and cleaned on a regular 

basis. They are dipped in a solution which controls external 

p~rasites, in order to maintain tightly controlled health 

procedures. (T. 92). 

49. The dogs are fed with a mechanism on a pulley 

that can be hoisted out of the range of the animals. Thus 

there is a minimal chance of contamination of their food with 

extraneous matter. (T. 92) •. 

50. The canine's cages have expandable metal floors 

·i· in order that the animals do not live in their excreta. The 
i' 
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floors are rinsed through by a mechanized sewage system that 

cleans the entire area, and flushes it to a ditch that goes 

into a closed septic system. (T. 92). 

51. Foxhounds are not bred at the facility, but are 

held and observed under a contract with the National Heart, 

Lung and Blo6d Institute as part of their cardiovascularstudy. 

These particular foxhounds have all had cardiovascular surgery, 

I! which includes heart transplants, arterial ·grafts, catheters, 
:r 
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pacemakers and the like. · The dogs are kept at the facility for 

observation, in order to provide a somewhat normal lifestyle 

for the animals. This is done in order that the research being 

conducted can reflect as normal a life as possible, so it 

may be compared with the life of a human who might have the 

same surgery. Periodically, the foxhounds are sent back to 

the National Heart, Lung and Blood Institute for additional 

altering and testing. While these dogs ostensibly look like 

ordinary foxhounds, they have all had radical alterations of 

some sort. (T. 93-94). 

26 



~ 

II 
,. 

i 
l ., 
1 

.: 
I 

·I 
d 

' 

l 
.. 
'l 

j 
·, 

l 

I 

I 
:l 

:I 
I 
i 
~ 

:I 

;i 
!f 
:j 
!, 
!I i: 
q 
!• 
:! 
l 

·I 
I 

52. The facility also houses· a colon' of· Newfoundland 

hounds which have been specifically bred to produce an inborn 

heart anomaly, a genetic ~ortic stenosis. These c~gs are 

part of the National Heart, Lung and Blood Institute's heart 

study program. The facility's part in this study is to care-

fully select and breed (by artificial insemination) the males 

and females of the colony with the genetic trait. It is 

necessary to artifically inseminate these species because their 

specifically bred "heart conditions" prevent natural coitus. 

Better than 85 percent of the offspri~have this congenital 

inborn murmur in varying degrees so as to provide the conditions 

necessary for the specific heart research. (T. 94-95, 125-126). 

53. Another of the larger animals which is bred and 

processed at the plaintiff's facility is sheep. The sheep are 

bred and processed primarily for blood used in various of the 

plaintiff's sera products. Periodically, the sheep are selected 

from the colony, tagged, identified and removed· from the herd 

for b~eeding. They are then taken to a special area of the 

facility where their necks are shaved. The shaven area is 

sterilized, and the external jugular vein is punctured. The 

blood is retained in a closed, vacuated, sterile contain~,so 

that there is no chance for contamination. The sheep are bled 

about every two weeks and this product is incorporated into 

other finished products. The blood is washed in alsever's solu­

tion and broken down into defibrinated (not subject to clotting) , 

whole blood, to be used in research. (T. 97-100, 111-112). 

54. Other animals are also bled by taxpayer, such 

as goats, calves, horses, guinea pigs, rabbits, newborn chicks, 

and sometimes mice and rats. From the animal blood base, 

taxpayer manufactures a whole myriad of sera based products, 

including the mass production of agar plates, and other types 
0-t--1 
,4. ( 

of media for the growth and cultivation of bacteria. Blood and 



blood cells are also used as an end point indicator in sera-
.I ., 

logical reactions, and as an absorptive agent. (T. 97-99, 

.. '104-106, 108-11, 113-114} • 
' 

:j 
·; 55. In addition to the aforementioned processing and 
1 

" ·t 
production activities of the taxpayer, it also conducts con-

tract research. Such on-site research is conducted under 
j 

.j 
:; contract at the facility, by the taxpayer's personnel. The 
' ! ., 
I 

:l 
results are then forwarded on to the institution with whom they 

:i 
·I have contracted, wherever it may be located. The animals used 
~ i 
; ~ 
i 

in this type of research are housed in cages in which the 
,, 

'j feed they receive contains various levels of some specific 
•i 
:{ drug then being tested. The object of the research is to 
ii 
il :r :i determine the safety of or potential deleterious effects at 

·' 
il. 

il 
the various levels of drugs administered to the animals under 

controlled conditions under which all the rodents used in the 
:I 

~ ~ I 
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project are subjected to the same conditions. In this type 

of activity the contract fbrnishes the facility with the study 

protoqols and requirements. The facility must adhere to these 

.strict study requirements, and trained personnel of the taxpayer 

must take great pains to see that a controlled environment is 

~ 
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•i 
jl 

j! 
!I 
11 

II 

strictly maintained under rigid supervision. (T. 101-104). 

56. To operat~ its facility, taxpayer purchases tons 

of animal food and bedding (by the train carload). The annual 

!I 
I 
i 

cost of the food, bedding, chemicals and associated supplies 

during the pertinent time period was in the neighborhood of 
I 

H 
'I 
·! 

$125,000 to $150,000. (T. 130-131). 

H 
I! 

57. Defendant admits that the animals produced and 
:i . , ,, 
ol 

processed by taxpayer are not for human consumption . (T. 172). 
:, 
ij 
1; 
,j 

58. Defendant admits that taxpayer is part of the 
:i 

I 

! 
broad business community classified as industry. (T. 33; 

Plaintiff's Exhibit No. 1). 
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59. Defendant's only witness; Mr. Russell c. White-

head, Jr., Supervisor, Audit Section, Sales and Use Tax 

Division, Virginia Departm~nt of Taxation, admits that if 

taxpayer's operations constitute industrial production or 

processing, then the food, bedding, chemicals and other supplies 

would be exempt from the sales and use tax as production items • 

(T. 167-168) • 

60. Defendant's only witness acknowledges that he 

has never visited and/or observed taxpayer's operations, and 

could therefore have easily misunderstood or been grossly· 

ignorant of taxpayer's myriad, sophisticated processing and 

production activities. (T. 162, 164} • 

61. Dr. F. W~ Clayton, a staff officer with the 

National Academy of Science in Washington, D.C. testified as 

an independent expert on animal husbandry and animal rearing 

for the taxpayer. (T. 135, .138). Dr. Clayton stated that 

the production of laboratory animals is an "industry" that has 

evolved a long way and has become very sophisticated. It is 

totally distinguishable from normal animal husbandry of the 

"barnyard" variety. (T. 140). 

62. Dr. Clayton also testified that in addition to 

careful breeding, the second most important factor in distin-

guishing the processing of laboratory animals from normal 

animal husbandry is the maintenance of a disease free environ-

ment. A disease free environment must be maintained in order 

to conduct research and not kill the other research animals 

being similarly maintained. Some diseases are transmissible 

from animals to man and some research people have died from 

animal borne infections. t'li th a diseased environment, the 

scientific data ultimately produced by the customer would be 

invalid, according to this expert witness·. (T. 140-141, 141-

143, 145-146). 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF PULASKI COUN'l·Y 

FLOW RESEARCH ANIMALS, INC. 

Plaintiff, 

v. 

STATE TAX COMMISSIONER 

Defendant. 

DEFENDANT'S REPLY MEMO~~DUM 

PRELIMINARY STATEMENT 

The defend.ant (hereinafter, "department") acknowledges 

that plaintiff's (hereinafter, "Flow Research") charac-

-~ 

terization of the facts in this matter is essentially ac-

curate. The issue in-tnis case is whether the department 

erroneously assessed a use tax upon Flow Research's .pur-

chases o~ animal feed, bedding materials, supplies and 

medication consumed by laboratory animal.s which Flow Re-

search bred and raised for sale. (plaintiff's Application 

~ for Correctic.:>n of Erro.neous Assessment, paragraphs 4, 5, .and 
. " 

6. ) Co~sequently, any eviden.ce regarding Flow Research's 

production of animal .. related products is irrelevant, for 

purposes of this application. 

By its very terms the application submitted by Flow 
. . . 

Research maintains that the department assessed the tax for 

the bedding material, supplies,· medication and food consu...TUed 

by laboratory animal. p~oduced for sale. ·Thus, the ·appli-

30 



VII. 

ASSIGNMENTS OF ERROR 



PIRGINIA: 

T;hursday the 5th daif o/ April, 1979. 

>tate Tax.Commissioner of 
the Conunon~vealth of Virginia, 

against Record No. 781323 
Circuit Court No. 3171. 

~low Research Animals, Inc., 

From the Circuit Court of Pulaski C~~nty 

Appellant, 

Appellee. 

Upon the petition of the State Tax Cornmis~ioner of the Commonwealth 
I 

>f Virginia an appeal. and suspension of judgment is awarded him from a 

jud~nt rendered by the Circuit Court of Pulaski County on the 14th day 

>f J.une, 1978, in a certa~n application .for correction of erroneous assessment 

>roceeding then therein depending, wherein Flow Research Animals, Inc., 

las plaintiff and the petitioner was defendant; no bond being required. 

This appeal, however, is.limited to the consideration of assign­

:tents of error.Nos. 2, 4 and 5 wh.igh_.read as follows: 

~""\ 2. The· trial court erred in its holding tha.t those i terns of 

:angible personal· property not ingested by. the laboratory animals {bedding 

~aterials and cages as contrasted with food and medication) were exempt 

1nder the la!lguage of § 58:_441. 6 ·relied upon by Flow Research in its 

~pplication ( "industial materials · •. • • [which] enter into the production 
... -~·:" . ··~:: . 

>f or become a. c~mponent···part of the finished product ") . . . . . 
4. The trial court erred in its holding {or its failure to 

1ddress) that Flow Research's animal breeding and raising activities 

~onstituted manufacturing, processi~g, refining, or conversion (in the 

Lndustrial sense). 

I 

~~ 
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f/IRGINIA: 

State Tax Commissioner of 
the commonwealth of Virginia, 

against 
~ 

Record No. 781323 
Circuit Court No. 3171. 

Flow Research Animals, Inc., 

( 

Appellant, 

Appellee •. 

5. The trial court erred in its holding that Flow Research's 

~ctivities were "industrial" in nature, as contemplated by § 58-441.6. 

On further consideration whereof, it is ordered that the parts 

)f tne record to be printed or reproduced in the appendix are to be limited 

to those parts of the record germane to assignments of error Nos. 2, 4 and 
. • I 

5, and the brief~ to be filed shall be limited to SU
1

Ch discussion as is 

relevant to the assignment~ of error upon which this appeal is awarded. 

~- The petition for appeal is refused as· to the remaining assignments 

of error. 

A Copy, 

Teste: 

~~~ 
-···· ~ "C.c~ 

I 
I 



VIII. 

PLAINTIFF'S EXHIBIT 
#1 - #8 
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. . . 
·~ . . . . . . . . ,: .... .. 

l'li..·. Joncph E. li.:lll, Pr.:;oidcnt 
l;olcr.t Rccc~rch Ani.t~~~l~, ·Inc$ 
PoGt Offico Dox 1065 
I?-~~~ ·v.i=siniJl 21;084 

Dear !·h.·. llall: ... .· 
.. .. . . · . . . ..... 

.. ·.· .. : .. ·. · .. .. . ..... 
. . 

.. 
. . , 

. Reference. is tr..adc to yotn:-· ·lc~tcr o£ 
thll c'\ppJ.icc..tion of: tho V::.1.·ziniu f\oto.il Sales 
Rcs~~'~ch .Anit&a~lo) Incorpor~tcd, · · 

Octo be~ 
t?.nd Usa 

2lt 1970 conccrni~g 
T~ Act to Flo1·1 . 

The General AtloCiJ~bly of Vi-rr;inio. tn c~ct:l..;,~.:) tho· Vi.~(:~:i.ni~ :tctsil 
s~lao and u~o T~-c Ac~ CUMctcd into 1~~·1 0. Galco nncl. \.t~~ t:-..:x E; t.~tt;tC \·iith 
li.tai.tcd cxcx.1~t:ions. 'l'hcr;~ limite~ Cj~CU'lptio~n m~nt: be otl:'ictly coi1~t:ruu~ •. 

f""'\. . . ~ 

I i ,. . .. ., ,. 1 
t S not C~OU2;a\ tn:tt "- pCi.."::;O;'\ f'~0(1\lCC3 ll p~O'-\t\Ct :.:ol· tr"~::,·:~t:, 

Gt:ch n pcA.·son to enjoy tha c::-:L"' . .t,!">tio:-.~ ui:1c1ol· th~ f.c·i:. ru~1st .foll ''ithin .. a 
ccrt~).n cl~Gn of ~cti.vity, A 1.,o~~O'L1 -u.t.tzt bo u. :f.:'I.'-"',W';Jl. tp c-:."\j oy th~ ~:.~ri-
cul '·u··!"ll c·-·-... ,.,t:Jo.....,. o·· ·no ·~i·tc-t- ~·-"' ""··r.·..,--:,r...,~#·u-c~-.. to C""" 1 0'' f·'·c· ,., .. r·~·~,..~·-'o""• \... ... ~. ••'-='"'.:. J. "'J ~ 1.0 "..., '- ""'- u uo.AL& .... .Lc. .. \,;'- .. .. t•J .,1 t.-11 • ._J •• v-~\.: ... ..._ a. .. 

Cj·:c&;i~tion. A r. .. :nltll?~cturc~ cnn:tot cl:d.r~ c11 oci!'ic\lLtll'-·~1 c:\:C~;>tion "ny 
1~orc th: .. n n fllru.C!l .. cc.n c 1~7h-:.\ ~.n C.:·:crali'>tion C.:j ;\ r.-...-..,·J~~c: tu;:cr, Flcr;r 
!tc~c.~r~h Anir&'L:J.ls, lr.corpo~·c ted procll\CCG lc.bo~[,tOl)' onlrrw:1l~, I.L: iG t&\:>i:. 

n f.:!r;:~l· nnd it is l10~ n n:.::.rru.Z~ct\tLCi:'. • 

. ;J;·~· ·: .. . ·v· a ./_ .. ·· .. . 
.A ; • 'f. . ,_ 

·l -· fL·t·•}J:j f. .tf. I .... 
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Novcwil~r.l3, 1970 
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1. we· do not deny that Flo~·7 Rcsca:rch Anil2~:3 I IncOtl,'>O::'~tcd ia ~ 
part of :the hro~d busiuo~u c~~"unity classi_ficcl as inclustllf, but io it o 

I ' manufacturer? 

/ ! A farm~r iG one 'I.~O. f<ll.i\'13 :;.nd Flo:1 Research /mil!:.~ls, Ii~co::poi:-c.tcd 
'- •. ~s not fcn: .. ,:t. Tha rfliS in~ 0~ c.lor:~s ir; not f~:n:s"uii.1z; & c1o~ i!J" not: D.U cz~:;_u 

C.uli:u'l:'a~ p~oduct 1101. .. 1.~ ll do;; clnGs:i.ficd Clu liv~ato~1~. If; r'lc:;T rtc::;c.:-:.£:~h 

Anirn.: .. lc) Incv-;.:";,1Cl."J.tcc.l ·u;.-..z · r~is1.1.~~ cbic1:cn!l ·for calc o~ hoA..·~~s fo1.· c;.:\1~, 

· 'Flv..t Rcsc~r·;h Anir:...:l"ls, Incol·poro.tcd \\ .. ;:;ulcl be clcG~cd n!l ~ fn;:r..cr \:Lth 1:~~­
pcct to the r:tis in~ of th~ ch1c~::cn::; or ho::ccn nncl 't·:·ould b~ cn~itlcd ~:o 

the nr;ric\\ltur::tl ~=crr:ption. This 1 hc;rcvet·, is not the cnnc, end I c:-.1 
·cc:nr>cllt:'cl tc.' sa.y D.fj~in thn~ Flm·1 Rc!iccl:'ch llni~:c~lc, In·:orpox-c:tcd "in not 
ont:itlcd to lin c~·:cr:Ipt:i..on on the pu;:cho.~c of n:-Lir:..:ll food, bcc.ldi!1b, or n:::di­
cat:·J.on~.. An op:i.nioa e:::c;r.pting such p~01'lCt~ty · uould indeed be c lib~;:~l 

intcrprctD:tio:l of thu Act. 

·l-iith bcf;t ltir;ha~, I am .... 

Sincerely ycu~s, 

. . ·./6~er 
. ·' 

Director, SoleD at1d Uso 'r~:. · Divicicn 
S¥1C/a 

- ,. 

.. 

cc: Hr·. J a me!; B. Morris 
Supervisor 
B~istol District Office F O..r.~n 

-?' <.· ·~ .. . .. '· . 

V Hr. Roy D:tmaron 
S\tpcrv).s or 
Northern Virgini~ District Office 
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HEALT-.. EOUCATIO•'• AUO WELFARE 

HECOTIA TED CON TRACT 

IS,UI .. C O~lrtC:f'. 

Kational Institutes of H~alth 
Xegotiatcd Contracts Unit, PB 
Building 13, Room 2~·12 
E~thesd=t, ~-~1n·lc.nd 20014 
C :.•1-:" '"'A C.,. ')ll IStJtT""" •ml ":jJtt:S') 

Flow Laboratories, Inc. 
P • 0 • Box 1 0 6 5 
f'\ttention: Dr. William A. 
Dublin, Virginia 24084 

Dublin, Virginia 

Knapp ,Jr. 

C 0 N T R A C T r~ 0. 

:-'03-77-~-~11"\1 

a 2 Gusc T 2~ rtil Y ... ,~;J 0 
dl usr. 2SZ(c)(lO) 

TYPC 0~ CONTRACT 

Fixed Price 
CON.TP.A.I:T ~0~ 

Production and Supplr of Jl?,QI".Q 
Hybrid Mice 

ACCOUNTING .A.NO APPROPRIATION DATA 

CONTRACT AMOUNT 

f:219,960.00 

/ 

""A 1'- vouc ... Eqs To sPoNsoR National Cancer Institute j 
:\a tiona! Institutes .of He~ th National Institutes of Health 
Contracts Section, DFM 
Building 31 , Room BlB-lO EFFEc T•vE o.t.TE EA':''R"' TtON o.~. T ·~ • 1 

f. E I> 1 •10 ..• 7 1"\::) soon as poss~ e 
Bethesda, Marrland 20014 u __ ·.:1 hut_ nnt 1 ~tPr t. n 
CO~TRACTOR RE~RESES7S JAN 31 1QZQ with option toJ 

1. That ll ::J IS,~ IS nor, a small bustness concern. If he is a small busmess conclfn .\~~-ii"1s •. ~t lhC' t::.Jnu::scturcr ·...,,ria .. cnew 
supp!ies 1.3 k rurnashcd hereunder. he .also represcnrs rhat all such supphcs 0'-'d:, L_! wtll nor, he- :n.tuut.u:larcl! ,,. 
prod'uced by a smaill-u~1ness c.:>ncern 1n the l;n11ed Su.tes, its rosscssions, or P~uto R1cu. (.'. smo~ll bu~1nes!i concern 
fc>r tbe p:::;~ose of Government procu~~r.'lt-nr 1S .t. cuncern. ancludang irs ;dldaate.s, ... ·iuch 1S inccpt"ndcnclyoa:ned .and opc:r• 
:~.:e:i, is nC't domanant an :he faeld .,j ore::u1~n 1n '11.·!-uc:h n ts contr:~cung and COin funher qu:dtl!o' under !he crucu.1 ccn· 
cerntn~ nuMt-er of emj::lorees, avera.ce ann.u I rcCt:lpiS, or or her cureraa, as prescra~d by rhe $r.'l;all Ous1ness ,\,!rnina ~cr.v 
uon.} 1$ec Code of Federal Re.ttulaciorcs, Title 13. Pan lH. as amen.icd, whaclt cont:urrs det.:uled uelanauons J.nd re• 
laced ptocedure~.) 

2. That ll 1S a 0 REGCL.'.R DEALER l!'l. ~ ~(A~CFACTl:REP. OF, the: surplies co .. ere~ b.,- chis C:C':-ttt~cr 

). That it is .Jn (:! l!':Dl\"IOlL\L, ::J STATE O~OC.-\L AGE~CY. 0 P:\RT~ERSHIP, r~ JOI:\T \"E:-;Tl!RE. CJ :-;o~· 
P~0FlTlC; t:.Dl!CATJO~AL l~S!ITUTIO!'l. ~CORPORATION or~aaazed o~nd u.isun.g: under the 1 .1v.~ o)f rne st.lre ot 

I 
Mary ana . 

.AH sg . 
The Contractor attrecs to furn1sh and deliver all su;.-plaes and perforrn all rhe service~ ~r forth 1n the AIIO\chcd $pec1.JI 

Provasions, tor the consuierat1on. sr.1red h:rcin. The tltthts ar.J obli&auons of the pan1cs 'fD :elliS CCinrr:ac:r sh.sll be su!:!tec:t t(\ 

and ~ovcrned b\· rhc Srccaal Pruv1sions an4 rhe Genecal Pruvas:o:as. To the extent ol ani' inQmSI~tcnq· bccv.·cen the Srec:a.1l 
Prov1sions or the Gc:ncr.:1l Provisions .1nJ any specalac:auC\ns or other provas1ons which are :zroo1d·e .a rarr o! 1h1s c:•.H:r::Jct, bv 
rcfcrcnc:c or otherwise, the Spcca.ll Provisaons 1nd the Gcnc:o~l Prov1sions shall c:onuol. Ton!lr cxcc:nr ol ""Y ancon!'astcn.:~· 
bccw~cn the Src:ca.1l Provisaons .1nd chc c..iener.1l Prov•siou. the Spc:ct.:ll Provisions shall conu.rL 

IS ~·IT~ESS 1·liEREOF. rhc p.uries hereto have nc:cured t!u~ contrac-t t"n the .by And ycatlh~r ~rcc:JIIc:d ~cluw. 

Flow Laboratories, Inc. 
N.t.••Hl: OF C:ONTRACTCR 

UNITED STATE; Or .".ME RIC.-\ 
Accopf~ed a A l!lodii'ied by lntta"!r tiatc i 
Jan11ary 21, 1977 (copy ntt4chad) 

BY 

SIGNA TUR £ OF' A UTHORIZ EO INQI YIQVA \. 

William A. Knaop, Tr. 

TITLE Vice President 

BY I ~ 
SIGNA TURC OF CQ"'-TM.r..C TINC OFI='IC t::.M· 

. /I / , 
~ /.• &./: r ·· . A ·R ' 

: ~ Ci:ncn 1\amc\' ,·j ./;/u //. "'.,.., 1 t :"(.e.£ 

" / 

January 3, 1977 
~ATl 

CONTRACTOR'S. CGP.'r: 
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. COHTENT~ OF CONTRACT PACE _2_. OF _ _6_ PACES 

Tttt~ cu\ rn \r r t o\ "'' r .. n1 · 

:\nTICI.F: I 
\HTICLF: 11 
.-\BTICL[ Ill 
ABTICl.r I\ 
·\HTH 1.1·: \ 

ARTICLE VI 
ARTICLE VII 

Description of \\'ork 
Delivery 
Price Schedule and Payment 
Rene\.;al Option 
Project Officer 
Project Director 
Disposition of Breeding Animals 

3. ~lihir.rum Specifications for the Production of Hybrid ~lice in a Controlled 
Environment or Barrier Environment for the Division of Cancer Treatment of the 
National Cancer Institute. 

4. Contractor's Representations and Certifications submitted with proposal 
and incorporated by reference. 

5. Protection of Hur.lan Subjects Certification, HEW-596 (8-72) submitted with 
proposal ru1d incorporated by reference. 

6. Report Fol}TlS (NIH-1581-2 and NIH-1581-1 (Rev. 3/7·2)) incorporated by reference. 

7. General Provisio~s, Standard Fonn 32 (April 75 Edition) 

8. Addendum to General Provisions (Supply Contract, Standard Form 32, April 75 
Edition) Rev. ~tarch 8, 1976 

9. Preference for U.S. Flag Air Carriers (Revised 8/76) 

10. Additional Special Provisions (Rev. 8/68) Negotia·ted FL-xed Price Contract 
for Animals 

11. Technical Direction 

12. Contr3ctor' s Technical Proposal incorporated by reference and nnde a part 
hereof. 

HEW -555 ""o' 
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HEW ·SS6 n 

O:ONTRAC:T hO. 

SPECiAL PROVISIOHS 

ARTia..E·I 
Description of Kork 

PACE _3_ OF _6_ PACES 

A. · Independently and not as an agent of the Govenunent, the Contractor 
shall produce and supply approxi~tely 312,000 hybrid mice 
(B6D2F1 and/or CD2F1 and or comparable hybrid) der1vcd from Govcl111r.ent­
furnisned breeding stock, as directed by the Project Officer, and of 
a quality acceptable to the Project Officer. The quantity ~pecificd 
refers to combined numbers of B6D2F1 and/or CDZF1, and/or cooparable 
hybrid mice. The Govcmrnent Project Officer and the Contractor shall 
detennine the m.Lx of quanti ties of each hybrid. These animals shall 
be reared in accordance ,._-:ith the ''1--tinimum Specifications for the 
Production of Hybrid Nice in a Controlled Conventional Environment or 
Barrier Enviror.r.ient for the Division of Cancer Treatr.1ent of the 
National Cancer Institute" and Contractor's Technical Proposal (dated 
January 3, 1977 ) mcorporated hereunder by reference. 

B. Both weekly and monthly reports must be submitted by the contractor 
directly to the ~1ammalian Genetics and A,i.mal Production Section 
0·1G & APS). Report Fonns (NIH-1581-2 and NIH-1581-1) are 
incorporated by reference. 

C. All v.urk tmder this contract \vill be perfonned tmdcr the general 
guidance and direction of the Project Officer, , .. ;hose position is 
defined in Article V. 

ARTIQE II 
Delivezy 

The Contractor agrees to deliver all of the animals as soon as possible, 
in accordance ,._i.th delivery schedule mutually agreed by the Contractor 
and the Project Officer, but in no event extending beyond January 31, 1978. 

3.7 
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~-- PACE _4_ OF _Q_ P.ACES 

Deliveries shall be ;::.~~5;;nat~on (Sec ARTICLE III) to consignees 
designated by t!1c.--66vc~.mcnt, \o:ho shall ~'1ve the right as agents of the 
Go\·eiTlT:lcn_t,---affcr ccn~ultation \..ith the Proj~ct ·officer, to reject 
animal~-that 'trrivc in unsati~factorv condition or fail to survive the 
quarantine period; !'ro\·id~d they cnn' dcrronstrate that the anim:1ls had 
proper care, from' de ll\·cr; to con·~ignee through the quarantine period,. 
in accordance ,\·ith acccptrd animal hu~bandry practices. If more than 
10 percent of the anir.lJ.ls in a consignment die before the end of the 
quarantine period. the entire consigrunent shall be rejected \\i thout 
expense to the Gove~ent. · 

A. 

ARTICLE III 
Price Schedule & Pa\m~t 
------___;.--''~.~.'rl"\)b. lJ 1977 ":.hru ,Tan. 31, 

Initial twelve month period of performance 
(specific dates to be -inserted by the Government at t~e of contract 
award). 

For all animals acceilted on its behalf, the Government will pay the 
Contractor at the following rates: 

(1) 3,000/l,·eck; or 
(2) 4, 000/l-.·eck; or 
(3) 5, 000/·.,·cek; or 
( 4) 6, OOOh-.reek 

$ /each 
s------/each 
$ .665 /each 
$ • 650 /each 

Plus actual transportation and insurance charges as follows: 

(a) Actual tr~~3portation costs to delivery points beyond a 
fifty-mile radius of the Contractor's facility. 

1?78 

(b) Delivery may be made by Contr3ctor-fumished conveyance beyond 
the initial no charge SO mile radius when such method is in 
the best intcrc!:.t of the Go\·ernment. In this event, shipping 
charges shall be S~cr animal for all mice delivered 
beyond this SO nule-raaius hut within a 400 mile radius from 
the Contrnctor' s breeding facility. This charge shall increase 
to $ • OS per animal for all rn] ce delivered beyond a 400 mile 
radius. Prior npnroval of the Project Officer must be obtained 
for each 5hlpment \\·hen this method of transport is to be 
utilized. 

(c) Cost of transport~tion insurance provided shipments are insured 
for no more than nctual value and it is the Contr3ctor's 
est~blishcd policy .:md consistent practice to incur such 
costs. 

The total ccs t to the Co\·cmr.1cnt, 
ance costs, ~hall not--e-Xceed S 

i i __ 



COHTAACT NO, 

SPECIAL PROVISIONS PACE 5 0F f) P~GES -- --

animals shall vest in the C~vernrncnt on acceptance by the consignee. 
Lntil then, responsibility rests with the Contractor. 

Partial payments \vill be nude rrnnthly on receipt of invoices showing 
the number of a~irr~ls accepted by consignees during the billing· period,· 
with transportation and insurance charges sho~n as separate items and 
supported by paid receipts. 

B. Successive n,·elve ronth period of perfonnance ___ ~------...---
(specific dates to be inserted by the Government at t1me o:t rcne\~·al, lt 
renewed). 

For all animals ~ccepted on its behalf, the Gove~~ent will pay the 
Contractor at the follo~ing rates: 

(1) 
(2) 
(3) 
(4) 

3,000/week; or 
4, 000/l·;eek; or 
5, 000/~·eek; or 
6, 000/week . 

$ /each 
s-------/each 
$ .695 /each 
$ • 680 /each 

Plus actual transportation and insurance charges as follows: 

(a) Actual tr-ansportation costs to d~livecy points beyond a 
fifty-mile radius of the Contractor's facility. 

(b) 

(c) 

Delive1y may be made by ~ontractor-furnished conveyance beyond 
the initial no charge SO mile radius when such r.1;.,. thad is in 
the best interest of the Government. In this event, shipping 

. charges shall be $. 045 per animal for all mice delivered beyond 
50 mile radius but w1thin a 400 mile radius from the 
Contractor's. breeding facility. This charge shall increase 
to S~er animal for all mice delivered bevond a 400 mile 
raditis.Yrior approval of the Project Office~ must be obtained 
for each shipment v.·hen this method of transport is to be 
utili ted. 

Cost of transportation insurance provided shipments are 
insured for no nore than actual value and it is the 
Contractor's established policy and consistent practice to 
incur such costs. 

.: .. · .... ~~.~ ...... . 

The total cost to the Govetnrncnt,. including transportation and insur-
ance costs, shall not exceedS Title to 
anir.uls shall vest in the Go\·ernr.iCnt on accept3l1Ce oy the consignee. 
Until then, responsibility rests with the Contractor • 

• - .• 
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HEW·H6•r 

CONTRACT NO, 

SPECIAL PROVISIONS PACE _6_ OF __Q. PACES 

Partial payr.:~nts 'd 11 be Tl\1dc mnth·l)' on receipt of invoices shm·;ing 
the nt.o.~bcr of aniJn:1ls ncccptcd by consignees during the billing period 
with transportation and insurance charges shown as separate items and 
supported by paid receipts. 

ARTICLE IV 
RcnC\\'al Ontion 

This contract cover~ a tv.·cl ve rronth period of contract pcrform:mce and 
contains a "hard option" for one successive t\.;cl ve rrcnth period of contract 
perforn~nce. Since the prices for the succcssi\·e twelve month period ~ .. ·ere 
negotiated at the time of initial contract a'vard, the renc\&.·al option, if 
exercised, \•till be on a tmilateral basis by the Government \•:ith no further 
negotiations with the contractor. 

ARTICLE V 
Project Officer 

A. TT. JosnPh G. lbvo * , National Cancer Institute, 1'\ational 
Inst1tutcs o.t Health, \'1111 represent the Govcn1mcnt in technical 
direction of contract pcrfonnancc \.:hen the term "Project Officer" 
is used. His guidance and direction, ho\\·ever, shall not effect any 
change in the total arrount or delivery period of this contract. Such 
changes shall be made only by action of the Contrncting Officer. 
(See attachment entitled "TEONICAL DIRECTION,'' ,..·hich is made part 
hereof for definition and eA~lanation of tecru1ical direction). 

ARTICLE VI 
Project Director 

The perfonna.'1ce of the '~ork required by this contract shall be conducted 
for the Contractor tmder the direction of Mr. D. Wayne Farmer 
The Goverrunent reserves the right to disapprove any successor to the 
named ·Froj ect Director.· 

ARTICLE VII 
Disposition of Breeding Animals 

In consideration of the fact th:1t breeding animals are supplied by the 
Goven1r.1ent, said breeding anim.."lls shall remain the property of the 
Go\·emmcnt throughout their tenure in the facilitY of the Contractor. 
The disposal of these breeding anim..1ls sh3.11 be ~ accordance with 
instructions issued by the Project Officer. From time to tirrc, the 
Project Officer rr.ay request thJt retired brccd:ing anir.'als be shipped 
to \'arious destinations at no cost other than the shipping cost. 

. 
I 
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~fiND·fU\f SPECIFICATIO~:s FOR TrlE PRODUCTION OF HYBRID ~1ICE IN A COVfR()i.LED 
CO~'VE~TION.-\1 E\VIR0:-0rE'-lT OR B.-\RH..IER E\VIRfJ:'i}lE:'-:T FOR THE DIVISIO~S OF 
CANCE.!{ TRE~\TI·IE.\T OF THE X~TIO~-\L C..lJ~CER iNSTIIDTE. 

General 

Organizations submitting proposals shall have had a minimw, of b~o 
continuous years of experience in the production of laborator)" mice for 
the commercial market or, in the case of an institutional production 
activity, the activity shall have been conducted on a charge-back basis 
with institutional users. 

The two years of continuous e~~erience shall be current and shall include 
~he production and sale of a minimum of 1500 mice per week during each 

·eek of the tHo-year period noted above. 

The physical plant, caging equipment, mechanical equipment and husbandry 
practices sha.ll be in accordance \vi th the Animal Welfare Act, PL 89- 544 
as amended by PL 91-579, the Guide for Laboratory Ani~zl Facilities and 
Care, I.L.A.R. Standards for the Breeding, Care and ~~1agement of Laboratory 
~lice and this Protocol. In the event of any conflict, the more stringent 
requirement shall prevail. 

Facilities ~,d Eguipment 

~e rooms assigned for this production shall not contain other animal 
,pecies or other mouse strains. 

A minimum of u~o rooms shall be available for this production plus a turn­
over room for cycling breeders once the colony level is attained. No room 
shall exceed 600 square feet of floor s~ace. 

The ntnnber of rooms required for this production will be detennined by 
the breeder level. This decision will be made by the Project Officer. 

All walls and floors shall be of masonry construction. Ceilings must be 
·.~f ~ smooth. continuous surface. All joint areas and cracks shall be sealed. 

All. rooms shall measure temperature and relative humidity. 

The air-handling system shall maintain temperatures ben~een 72-76° F and 
relative humidity beoveen 45 - 60%. 

One htmdred percent fresh air is desirable, hm·:ever, SO percent recirculation 
is permitted but shall pass through filters before it is recycled. 

The facility shall be equipped \•.rith a mechanical cage and ancillary equipment 
lvashers. The washer shall have a minimt...'11 of three cycles (recirculated 
detergent wash, recirculated rinse, fresh , . .rater rinse). The minirnt ... '"TI tem­
perature for the Y.ash cycle shall be 140° F and the minimtnn temperature 
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for the rinse cvcles shall be 160° F recirculated rinse and 180° F fresh 
rinse. A compl~te processing cycle sho.ll be a minirm..un of three minutes. 
Correct usa6e of this equipment must be evident at the time of response. 

The facility shall have chlorinated \~ater at a level of 9 - 10 ppm at the 
sink tap from \•;hich \vater bottles are filled.· 

A separate quarantine room shall be provided for receiving incoming breeders 
and holding such animals for a mirlli1D..lffi of bvo (2) \veeks· for observation 
purposes~ · · 

Breeding Procedures 

The Government \vill supply both male and female breeders for the appropriate 
hybrid on a Heekly basis. The number to be supplied w5., l be detennined by 
~he Project Officer. 

After the t\~U \\eek quarantine period, breeders shall be mated either Lxl, 
lx4, or lxS. The exact ratio ,,111 be determined by the Project Officer. 
With all matings other than L~l, individual pregnants shall be isolated 
into a separate cage for birthing ~d rearing litters. After we~1ing of 
the litter (4-5 weeks old) the female shall be returned to her original 
mating cage. 

Caging 

~ All cages shall be of ei~her plastic or stainless steel consturction. 

~cage unit is. defined as consisting· of a cage, cage lid, tvater bottle 'vith 
holed lid and sipper tube(stainless steel} food holder (if used as a separate 
item,stainless steel) and a cage filter device. The filtering device shall 
either by cloth-boPnet or molded rigid type. Filter must be approved by 
the Project Officer. 

Weaned mice shall be housed in cage units providing a minimum of 9 square 
inches per mouse \vith a maximum of 20 nrice per cage. 

The breeding and· isolation cages shall be no smaller than the standard 
7__ 1/2 x 11 1/2 x 5 "shoe-boxrr cage. Any exceptions must be approved by 
~ Project Officer. 

Quality Control 

The contractor shall have the capability of checking for endo and ecto 
parasites. 

Contractor shall submit serum and fecal samples as directed by Project 
Officer for monitoring purposes. The capability of collecting and processing 
such samples shall be evidenced. 

Inspections and Records 

A minimum of bvo site 'tisits ,d.ll be made yearly by either the Project 
Officer or Alternate Project Officer or both. 
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. 
Both \-:eekl)' and mar. ·.)" reports must be submi ttcd t'- ~he ~tG6:\PS. The 
fonns for s~bmi tting these reports will be supplied by ~IG&APS. 

Shioment of Animals 

Animals are to be shipped at a \~eight of 13 gra~. Upon arrival at the 
research facility, the mice '~ill be quarantined for one week. Any mice 
not ,,·eighing 18 grmns after this one Heek period will be sacrificed and 
the shipper \·rill not be reimbursed for such mice. 

All mice shall be shipped in 100% screen \vire lined boxes as approved by the 
Project Officer. Sue~ boxes shall be non-reusable or non-returnable. 
~imals shall be shipped by air or by the contractor's :c .. crolled environment 
vehicle. Delivery by the contractor's vehicle must be approved by the 
Project Officer. 

~o mice shall be returned after leaving the contractor'. :facility. 

The contractor shall be rei~bursed only for those animals that are usable 
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after they have been quarantined for one week at the designated research facility. 

The contractor \vill be expected to provide filter material on all shipping 
boxes as requested by the Project Officer. This is the customary practice 
during the colder months. 

The contractor will receive telephone instructions w~ekly from ~IG&A.PS 
as to where each shipment is to be made. 

~sbandry Practices 

-.. 

1. All cage units shall be cleaned and washed at least once \'leekly. 

2. All cage racks shall be washed at least once weekly. 

3. 

4. 

6. 

7. 

B. 

Personnel assigned to this project shall have no contact with other 
animal colonies. 

Personnel shall wear face masks, head covers, separate shoes for the 
animal room area and separate uniforms in this area. 

Head covers and uniforms shall be changed daily. 

The t)~e of feed and bedding to be used must be approved by the Project 
Officer. 

Feed removed from a cage to be cleaned shall be discarded. 

Any and all medications shall receive prior approval of the Project 
Officer. 

All technical procedures shall be monitored and approved by the Project 
Officer. 

Any changes in procedures once the contract has started sh3ll be approved 
. by the Project Officer. E"<amples: diet, cage size, personnel, \''ater 
chlorination. 
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The Project. Officer shall be notified ~~ediately of any signs of di~ease 
in the colony or at the facility. 
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111:h'l [C:\L D IRECTIO~I 

Pcrfor.r.ancc of· the nQrk under this contrnct shnll b_c suhjcct to the 
tcc1"1-dcal direction of the Project Officer. The tern ''Technical 
Oirection"is defined to include, v.it1:out linitation, the follm.;ing: 

a. Dircctio~~ to the Contractor ~hich redirect the contrnct effort, 
shift \t."Ork eitphasis bct, .. -een 'v.Drk areas or tasks, require pursuit 
of certain lines of inquiry, fill in details or otherwise serve 
to acccnplish contractural statcr.tent of hurk. 

b. Provision of information to the Contractor hi1ich as~ists in the 
inte~>rctation of drawings, specifications or technical portions 
of the \r.urk description. 

Revie" and, ~ncre required by the contract, apprc.al of technical 
reports, drawings, specifications and technical information to be 
Jelivered by the Contractor to the Government under the contract. 

Technical direction nust be lt.'ithin the general scope of v.urk stated in 
the contract. The Project Officer does not have the authority to and 
may not issue any technical direction ~i1ich (i) constitutes an assign­
ment of additional '\urk outside the general scope of the contract; 
(ii) constitutes a change as defined in the contract clause entitled 
''Changes;" (iii) in any manner causes an increase or decrease in the 
total esttmated contract cost, the fixed fee or the ti~e re~tired for 
contract performance; or (iv) changes any of the expressed terms, conditi-

~ions, or specifications of the contract. 

All technical directions shall be issued in.'"'Titing by the Project 
Officer or shall be confinned by him in writing within five ·cs) tr.urk­
ing days after issuance •. 

The Contractor shall proceed promptly with the perfonnance of technical 
direetio~s duly issued by the Project Officer in the manner prescribed hy 
this article and within his authority under the provisions of this article, 

If, in the opinion of the Contractor, any instruction or direction issued 
~y the Project Officer is ~ithin one of the categories as defined in 

· · ,,i) through (iv) above, the Contractor shall not proceed but shall notify 
the Contracting Officer in \t.Titing 'hi.thin five (5) working days after the 
receipt of any ~uch instruction or direction and shall request the 
Contracting Officer to ~ify the contract accordingly. Upon receiving 
such notification fra:t the Contractor, the Contracting Officer shall 
issue an appropriate contract rodifica t=ion or advise the Contractor in 
"-Titing that, in his opinion, the tcc}U1ical direction is 'within the scope 
of this artic~e and docs not constitute a change under the Changes Cl~usc 
of the contract. Tile Contr3ctor shall thereupon proceed i~iately 1vith 
the direction given. ..\ failure of the parties to agree upon the nature of 
the instruction or direction or upon the contract action to be taken with. 
respect thereto slull he subj cct to the provisions of the contract clause 
entitled "Disputes." 
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.. 
~Jhlitirn1al Special Provisions (Rev. 8/68) 

Negotiated _Fixed-Price Contract for An~s 

ANI~t&\1 \',"ELFARE 

1. The Contro.ctor agrees to comply \vi th· the provisions of the 
Laboratory Animal \•;clfare Act (P.L. 89-544, 7 USC 2131-54) ;;herein they 
are applicable for contract activities. 

TERHL'lAT I ON f{)R CO-c'V"EN I rnCE OF 11 fE GJVER.l{'.~ 

2. The Contracting Officer, by wri ttcn notice, r.my te:-m· ~ate this 
contract, in \o.t1ole or in part, \orTICn it is in the best interest of the 
Government. If this contract is for supplies and is so terminated, 
the Contractor shall be co:rrpcnsated in accordance Hith Part 1-8 of the 
Federal Procurement Regulation (41 CFR 1-8), in effect on !1is 
~tract's date. To the extent that this contract is for services and 
l,:, so tenn.inated, the Government shall be liable only for payment in 
accordance with the p~t provisions of this contract for services 
rendered prior to the effective date of termination. 

NITI- Rial' PROVISICN 

3. . The Contractor c:grecs that no part of the funds derived fran 
this· contract shall be used to provide payn:ents, assistance, or senrices, 
in any fonn, v.i. th respect to any individual convicted in any Federal , 
State, or local court of competent jurisdiction, of inciting, promoting, 
or carrying on a riot, or any group activity resulting in material <L~ge 
~property or injury to persons, fo~d to be in violation of Federal, 
~~dte, or local lmvs designed to protect persons or property in the 
community concerned. 

CERTIFICATION OF 1~NSEGREG\TED FACILITIES 

4. (Applicable to contracts, subcontracts, and agreements with 
applicants who are themselves performing Federally assisted construction 
contracts, exceeding $10,000 l'w'hich are not exempt from the provisions of 
the Equal Opportunity Clause.) · 

B~e submission of this bid, the bidder, offeror, applicant, or 
s ;ontractor certifies that he does not maintain or provide for his 
employees any segregated facilities at any of his establishments, and that 
he does not penni t his employees to perfonn their senrices at any location, 
tmder his control, where segregated facilities are maintained. He certifies 
further that he ~111 not maintain or provide for his employees any segregated 
facilities at any of his cstablisJnncnts, and that he ~~11 not permit his 
employees to perform their services at ru1y location, under his control, 
where segregated facilities are maintained. The bidder, offeror, applicant, 
or subcontractor agrees that a breach of this certification is a violation 
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of the Equal Opportunity clause in this contract. As used in this 
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\<w'Ork areas, rest roans nnd \-.·ash rooms, restaurants and other eating 
areas, ·tire clocks, locker rooms, and other storage or dressing areas, 
parking lots, drinking fountains, recreation or pntertairuncnt areas, 
transportation, and housing facilities provided for employees v.·hich are 
segregated by explicit directive or are in ·fact segregated on the basis 
of race, creed, color, or national origin, because of habit, local custom, 
9r otherwise. He further agrees that (except "'i1ere he has obtained 
identical certifications from proposed subcontractors for specific tim~ 
periods) he will obtain identical certifications from proposed 
stilicontractors prior to the award of subcontracts exceeding $10,000 
~nich arc not exempt fran the provisions of the Equal Opportunity clause; 
that he will retain such certifications· in his files; and that· he will 

. forward the following notice to such proposed subcontractors (except 
~rc the proposed subcontractors have submitted identical certifications 
. ( specific time periods) : 

NGriCE TO PROSPECTIVE "SUBCCNTRACfORS OF REQUIREML"\1' roR 
CEIITIFICATI<l':S OF N<J.~SEGREGATED FACILITIES 

A Certification of Nonsegregated Facilities, as required by the ?-lay 9, 
19G7 order (32 F.P. 7439, ~ay 19, 1967) on Elimination of Segregated 
Facilities, by the Secretary of Labor, must be submitted prior to the 
award of a subcontract exceeding $10 ,000· which is not exempt from the 
provisions of the Equal Opporttmity clause. The certification may be 
s~itted either for each subcontract or for all subcontracts during a 
~od (i.e., quarterly, semi-annually, or annually). (FPR l-12.803-7(d)(l). 

NOTE:· The penalty for making false statements in offers is prescribed 
in 18 u.s.c. 1001. 

. 5. CCNI'INGENT FEE: 

(a) He !7 has, n has not, employed or retained any company or 
person (other than a full7time, b.ona fide employee working solely for the 
offeror) to solicit or secure this contract, ar.d (b) he n has, r-7 has not, 
'pcti...d or agreed to .pay any canpany or. person (other than afull-tiffie, bona 

: £f\, errrployce "-Urking solely for the offeror) any fee, commission, percentage, 
or brokerage f~e contingent upon or resulting fran the award of this contract; 
and agrees to furnish information relating to (a) and (b) above, as 
requested by the Contracting Officer. (For interpretation of the representation, 
including the tcnn ''bona fide employee," see Code of Federal Regulatior.s, 
Title 41, Subpart 1-1.5) 

I 

If thi$ representation is answered in the affirmative, Standard Form 119, 
Contractor's Statement of Contingent or Other Fees for Soliciting or 
Sccurir..g or Resulting from Award of Contract, is hereby prescribed and may 
be obtained fran the Contracting Officer. 
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At,\ENDMENT OF SOL\Cl1' A TION/ MODIFICATI" ~ OF CONTRACT 

1

2 £'fECI•~! tiA1E. 

12-8-76 
,. . P£0J£Cl NO , IJ oiJ•J•I•c.ll•lt I 

. •!.:OU£0 8" 1 110! i "'",..." 6 AOMINISlfiiEO eY fl/ ctl:t,. th.m bltJrf .).1 
":a tiona 1 Ins ti tut~s of Hea , .... ~ ... -"':.-,_...,..,.,~.'"'...l'~.---4 

( IJ[)l; I "'"--------i 
~leaotiaten C:~mtracts llnit, P~ 

Ruildina 13,Room ?.N-1~ 

Bethesda, Marvlanrl 2~014 

'· CONlhClOit 
NAME. AND .A.OOitUS 

cum. i j '--------.J 

Flow Laboratories, Inc. 
P. 0. Box 1065 

1-.iC/I.ITl. t.UDt~ 1'--------c 8. 

KJ ~~~~~~:;~~~ c~o. 263-77 -P (52) -OQ.1t1 

'11-19-76 
DATED-------(Stt bloc! 9) 

,..ODIFI(A.TION OF 
( Srrttl. city, 
CfJIHIIf, II.Zit, 
IIIJ ZIP 
Cotirl Dublin, Virginia 24084 0 CONJU.CTIOaOER NO. -----------

L _j DA.llD _______ (Stt blot! ll) 

9. 11'1!$ &lOC-: APPi.IE$ ONlY 10 AMtNO ... £Nl$ Of SOliCITATIONS 

[j' ~,. """'btrl'<lsot.crlot.o" ,, ome,.d.o Ol .. llo"loo i" bloclo. \2. li>~ hou• 011d dole lf)teifoed lor rrurpl of.OIIt•& 0 i& tlle.,deod, (?;] il ftOI tlle"ded. 

Oneror1 "'~'' ocio.11owled;e ttce·o• of '"''' o"'e"d"'""' p11o• lo the hour ol\d dote t~c·foed ;., t~ &ol•c•tohOI\, o• 01 O"'t"drd. by or.e olth• lollowrf\Q "'•thodt: 

(ol"ly ,,9,.,,.11 0 .,d '''"'"'";__l_co~·et ol '"'' 0 .,.,.,d,..•·"': fbi e, oc~r>O .. Iioq•"9 rec .. •l>' of '"''' o,..,,..d,.etlt 0" roc .. copr of the oAe• &ub"'•tted; or ltl ~, &Uic•otr ''" .. ' o• rele;•o"' 
whrch inr.ludu o 1elereroce r0 the tolrc•toho" and O"'t"c:i"''"' """'b'" fAILUitE 01 YOUR AC(N0Wl£0G£MENT TO &E RECEIVED AT THE ISSUING OFFICE PS<tOR TO THE HOUR ANO 
DATE SPEC111EO MAT kE:>ULT IN REJECTION OF YOUR OFfER II. br ,..,,.,,of th•t o"'t"d"''"' yov deure lo c ... o,;e 011 oller olltodr &ubmrned. ,.,ch choro;t moy be "'odt br tele;rom 

o• le"''• p•o••dtd 111cloo •eieqr0 .., 0 , ''"'' ,.. 0 &u "''''"u to the tol•c•tchon o11d thu amend"''"'• o"d 11 rece••ed p~oor Yo the cl>t"•n; ho~o~• ond dote lPPCrf•ed. 

10. ACCOUNTING ANO APPirCPiUAttON DATA {If "'futrttf) 

I I, THIS &LOCK APPliES ONLY TO MODifiCATIONS Of CONTRACl$/OWU.S 

~~ ~ ~~Chol\geO~~~~wedpu"uo~ ~ ---~---~-~~--~~~~--~-~~--~~~~~---~~-~ 

(bl 0 The obo•e """'~red co,.troct/ordrr ;, lftod•f•ed to renrct the od"""'"'"""' chongu (wch 01 chon~et rn poy•"V cfr.ce, oppropriotron dolo, ~tlt.l Ml fottl\ i" bloc~ 12. 

(cl ,R lh•t Suool'"''"'ol A;•u"''"' it enre•ed into p~o~•wo"l)o cuthototy of 

· ,,.,.od•'•et lht obo,.c n~o~ ... b••rd co,..troct at lfl lorlloo on bloclo. 12. 

12. Df!a~~lf'iiON Of AM'E.NOMENl/H.f:Jt:flrjA.Jt~tf 

HYB~l D l~I CF. 

Amend Paoe One (A) of Solicitation transmittal letter, dated November 19, 1976, to 
read as f o 11 0\·Js : 

Amend Par.aaranh 1 to read! 

Notice of Partial Small Business Set-Aside 

~estriction. A ~ortion of the Rids or Prcnosals unrler this nrocurement are solicited 
!rom small business toncerns and is to he awarded to one o~ more small business 
c~erns. This action is based on a determination by the contractir.q officer, alone 
O\ ~ con~unction ~it~ a re~resentative of the sm~ll business administration, that it 
is in the interest o-r JTlaintainino or mohilizinCl the nations full oroductive canacit.v, 
in the int~rest o~ war or national defense oroqrams, or in the interest of assurinq 
that a fair pronortion of oovern~ent nrocurement is nlaced with small business concerns. 
Amend last sentence on Paqe One (A) to read: 

THIS IS A S()r, SET-ASIDE FOR SMALL· BUSINESS CONCER~tS O~LY. 

AH/so 

13. 0 3 D COiollUClO~/QH£1tOII l!o NOl REQUIRED CO~RACfOI/0'f£ROR IS REQUIRED 10 SIGN TH1 DOCUMENT AND R!TUI!N~COPIE!o TO ISSUING OffiCE 
TO SIC.N 11o11S DOCUMENT .;' 1 

ro // ~?'/' /~rGN~/EYo William A. Knapp, Jr. ,~/ 

~-----V~7~c Prrs~i·~d~~·n~t~---------------~--._1~~-~~-~n •. -~~~r,,,~-------!-~_cn_··----Y-Jn ___ R_a_i_ll_l'~~-------------------~~~~~~~ 
II' C.O'WII•Mt•t •• ,.,,,.,, OH•tl Itt~ 0-U.••tJ& 

u. NAN.! AN::> li1Lf Of SIC.N[l rl"'f' 0,. p,.tnl} \6 DATE SIC.NEO 18. NA.M[ Of CONUACliNG OffiCtlt (]_,,.,or P""Y 
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Flow Laboratories 
P.O. Box 2226 • 1710 Chapman Avenue, Ruckville, Maryland 2'J85 U.S.A. 

Cabfo Address: Flowrock, Rockville, Maryland • Tel (301) 881-2900 • Telex No. 89-8358 

Janunry 21, 1977 

·~ 

• .. I 

. · 

. . . ... 

~· I ... 

Mrs. Ada Hines 
Contracts Negotiator 
Building 13 1 Room 2 Nl2 
National Institutes of Health 
Bethe.sda 1 Maryland 20014 

~ Dear Mrs. Hines: 

Re: RFP No. 263-77-P(62)-0044 

This letter will confinn our telephone conversation of January 19, 
1977, in which I quoted the following prices: 

Initial Twelve-Month Period of Perfonnance 
Successive Tvvelve-Month Period of Performance 

6, o_oo/w~~L /) . 
($~6.~_s57!'f.!n_~~_) I $ • 67 Unit 

These ne\V figures correct and supercede those appearing on pages 
~ 4 and 5 of 6 pages (Special Provisions) 1 Article III, of our Business Proposal, 

dated Janual)' 3, 197 7 • 

cc: Wayne Farmer 

... t19 
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TO: 

SUBJECT: 

FILE: 

1972' for 

FLO\tV LABORATORIES 

Flow Research Animals Inc.-a GRC company 

P.O. Box No. 1065 ·Dublin· Virginia 24084 · Phone 703·674!"2351 

Animal Production Supervisor DATE: February 3, 1972 
Hybrid Colony Supervisor 
CDFl 1'-Iouse Colony Supervisor. ,., c: Knapp 

Ir,.,in 
Colony Protocol-CDF1 House Parks 

Procedures FROM: Black 

These procedures are to become· effective February 4, 
implementation by February 7, 1972. 

The CDF1 Hybrid House is the result of cross breeding 
bebveen t"tvo pure inbred parental strains of mice. BALB/c female 
mice are nated with DBA/2 mele mice to produce in the first 
generation (called the F1)_ genetically uniform offspring t·7hich 
are the hybrid CDF1's. The F1 offspring possess typical.hybrid 
vigor and viability and in.this regard are superior to either of 
their parents; ho~ever, any interbreeding between F1 animals 
will result in the immediate and complete loss of genetic uniformity 

_among the offspring of such breeding. Therefore, the continued 
production of CDF1 mice is dependent upon continued cross mating 
bet"tveen members of the t\vO inbred mouse strains. The CDF1 mouse 
is useful in certain research applications due to its genetic 
and physiological uniformity and the ability to accept and carry 
several strains of tumor tra·nsplants. The successful production 
of CDF1 mice also depends largely upon the ability to maintain 
desirable environmental factors and husbandry practices within 
the mouse colony. To achieve this desirable combination, the 
follo\ving procedures will be instituted in each sector of the 
CDFl colony. 

A. Isolation Rooms-All selected or incoming BALB/c and 
DBA/2 mice that are to be established as breeders in the 
production rooms will be initially caged and maintained in an 
isolation room upon their entrance into the colony. The isolation 
room is a smaller roo~ that is physically separated from all 
other rooms in the production building and serves to house future 
breeders for at least a tHo \..reek observation period during \vhich 
time the future breeders undergo a conditioning program. The 
future breeders should be approxisately six weeks of age when 
they enter the isolation room and the entrance into this area 

50 



should be achieved by passage along clean corridor rout~s only. 
That is, the mice should not pass· through -0.irty corridor areas 
and certainly should not pass through established breeding roo2s. 
The future breeders should be transferred from their i~~ediate 
shipping containers into plastic~ standard sized, solid bottom, 
shoe-pox type mouse cages (in ,.;hich they \vill be maintained in 
the isolation room) in an anteroom just outside the isolation 
room or within the isolation roan itself. The emptied shipping 
containers should be promptly resoved from the area by reversing 
their entrance routing. The future breeders are housed "\vith 
eight (8) individuals to the cage and provided \vith bedding and 
feed as approved and used in other sectors of the hybrid ~olony. 
Each cage in the isolation roan is also pro' J.ed \vi th a filter 
supporting bracket and a filter cover positioned to protect the 
water jar and the feed bin of that cage. Information cards 
should be filled out and atta~;ed to observation cages so that 
groups of future breeding anieals can be. identified as to strain~ 
colony of origin, age and the date they were accepted into the 
isolation room. In the isolation area, clean cages with fresh 
bedding 'tnll be provided for the aice each week, the water jars 
and lids 't-lill be rene~ved at appropriate times to coincide ~vith 
changes in the administration of ~edications which are part of 
the conditioning program. Cage lids, filter brackets, and filter 
covers will be clean and sanitized ~vhen initially provided for 
a set up and will accompany one group of mice through the 
observation period; being changed from dirty cage to clean along 
"\vith the nice. This set of accessory cage equipment ~vill then 
be cleaned and sanitized prior to its reuse. Cages of mice in 
the isolation room \vill be insnected t~vice each \veek. The 

~ . 
temperature of the isolation room should be maintained bet\veen 
700 to 74° F. and lvith a relative humidity bet\veen 45 to 60io. 
The conditioning program that the breeders undergo while in the 
isolation room is as follows: 

lc The future breeders \vill be individually 
treated '\vith Cornell Dusting Powder l·Ihen they 
are transferred fro8 shipping containers to 
observation cages. The mice will be dusted 
again (t't·70 \veeks later) when they are removed 
from the observation cages and established into 

.mating cages. 

2. The first t-Iater provided the future breeders 
as they are established in cages in the isolation 
room contains Cosa Terramycin added at the rate 
of six level teaspoons of Terramycin to the 
gallon of drinking T • .;ater. The antibiotic solution 
should be renewed in the drinking jaYs at the end 
of three days and che admini~tration of solution . 
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thus extended to one full \ .. ;·eek at \.Yhich time 
the water jars and lids are exchanged for clean 
ones. 

3. The drinking Hater provided the mice during 
the second 'tveek of their conditioning has 
Piperazine Dihydrochloride added at the rate of 
nine grams to the gallon. This medication is 
continued for a full seven days or ~P to the time 
the mice are moved from the isolation room. At 
the end of the second Heek the mice are carefully 
examined and the acceptable indiv iuals are 
relocated to the breeding room \vhere they 'tvill be 
established in mating cages. Any mice that 
exhibit definite signs of illness or general poor 
condition are culled out and discarded before 
entering a production room. 

4. The newly established breeding cages con­
taining one male and four females receive ~vater 
to 'vhich Furacin soluble po~vder has been added at 
the rate of ten (10) grams of po-:vder to the gallon 
of ~ater. The Furacin medication is continued 
in the breeding ~oom for five days. 

B. }fating and Isolation Cages \.Jithin a Production Roora­
Breeding cages are established by mating one DBA/2 male 'tvith 
four -BALB/ c female mice. These basic breeding units are numbered 
consecutively as they are set up and a breeding history card 
for each mouse in the cage if prepared; there is a card for 
A, B, C, and D female as \vell as a male breeding his tory card. 
All cards show the cage number as well as the date the breeding 

~ cage lvas established and the productive history of the individual 
mouse that the card represen.ts. Female history cards travel 
,.,i th the mouse and \vhen females are isolated from the basic 
breeding-cage the card serves to identify which harem cage the 
female has come from and will be returned to. The mating cages 
are inspected at least t:\vice each 'tveek to detect the presence 
of pregnant females. \~en pregnant females are adjudged to be 
fifteen or more days into gestation, that female mouse is removed 
from the basic breeding cage and placed by herself into an 
isolation cage. The appropriate breeding history card accompanies 
that female and the fac~ she has been removed from the breeding 
harem is recorded on the male history card 'vhich, of course, 
stays \vitJ:t the bqsic mating cage. Isolated pregnants are not 
replaced by other females in the IT~ating cages. The isolated 
female gives birth to her young in the isolation of Qaternity 
cage and the family remai~s basically undisturbed (food and water, 



of course, are provided) until the suckling young are at least 
nine days old. That is, the motner and litter are not transferred 
to clean sanitized equipment, nor is the bedding of their cage 
changed, until the mouselings are nine days of age. lvhen the 
young rrouselings reach nine days of age, ·this family unit, like 
the occupants of all other cages in the production room, are 
transferred to clean, sanitized cage units once each 'tveek. The 
isolated fe~les that have raised their young are returned 
directly to the original breeding cage from ,.; ich they came, there 
is no resting period interposed bettveen 1veaning of the young and 
remating. In this hybrid production program the breeding mice 
should normally be retired and replaced witt--. neH breeders. 'tvhen 

~ they have been mated for thirty-five (35) w ... .:ks. Ho'tvever, if 
any breeders show symptoms o~ acute illness, or display generally 
poor condition and/or poor reproduction performance those animals 
should be culled out and disposed of prior to their scheduled 
retir~ent age. Breeders that have been culled from mating cage~ 
that hava been established for three months or less should be 
replaced by new breeders. Mice culled from breeding units 
established longer than three months should not be replaced in 
those -mating cages. 

C. Weaning and Holding of Sales Animals-The CDF1 
offspring are ~veaned from their mother at approximately four weeks 
of age, bet\yeen twenty-seven (27) and thirty-one (31) days of 
age. L."le ,.;eanlings are separated according t6 sex and placed into 
the larger !:!Ouse cages (9~11 x 5~11 x 18 11

) in groups of t~venty. 
The CDF1 's are shipped when they reach a minireum weight of 
e~ghteen grams and this 'tveight range should be attained before 
the young mice are seven weeks of age. · The cages of weanling 
CDF1' s are proveded, for the first \veek after \veaning, "tvith 
drinking "tvater to which Furacin has been added to aid in establishing 
the young mice on the solid diet so they may more rapidly achieve 
the shipping 'tveight. The holding cages for CDF1 \veanlings are 
maintained in the production room of origin until the mice are 
packed for shipment. The animals should be 'tveighed, dusted \vith 
Cornell powder and packed into shipping containers within the 
production roow.. 

D. General Considerations-Parasite control programs 
should be continued in the hybrid production colony by dusting 
the breeding mice every third t..;eek. Heavy pregnant females and 
fe~.ales with suckling young are excluded from this dusting, ho'tvever, 
these females \vill be dusted at time of return t:o harem cage. 
Feed, medicated by the incorporation of Piperazine Dihydrochloride 
into the for~la at time of milling, is fed to ~11 cages of mice 
(except the weanling holding cages) on a recurring cyclic program. 
The ruedicated feed is given to the mice. for a co:ntinuous t"t·lO \veek 
period follo~..:ed by a return to no~nal feed for the next b·1o"' Heeks. 
The nedicatcd feed is repeated the following tt~ weeks with nor~al 

~ ... 
! 
.. :. 

t 
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SPEC lflCATIOfiS @ 

100- GEtJ:::r.AL SPECIFICATIOi:S 

This ReGLrest for Proposol is issued to establish a source of supply under 
contr~ct for the furnishing of a facility for the c~re, maintenance, and 
breeding of a GHE strain of stock rat colony. The anir.1uls 'llill be bred 
in accordunce with an appropriate schedule to produce 800 unimols per 
year. This contract is for the r:uman r·!utrition lrst ~ute, Agricultural 
Research Service, Beltsville) Maryland. 

These a~ir..als~ have been maintained by the Divisiol"' for many years and have 
been the subjects of many e~:perir.1cnts. Therefore) in order to insure valid 
comparisions \'lith future e;<periments) it is essential that the metabolic 
characteristics and nutritional responses of these ani~als be preserved. 
Special procedures will be carried out to ~aintain the genetic heterogeneity 
and the relative proportion of various traits within the strain. 

• •• 4f • 

Since the animals must be maintained under conditions as identical as 
-.~ .. ·~--possible to those under which they h~d previously been reared, the 
.: .... ·: successful bidder must guarantee t~ furnish ~he follC'.-Jing conditions: . . ... , . 

1. The contractor shall maintain tOO females and the number of males 
necessary to fulfill requirements uf number tO bel~~, so as to minimize 
genetic material •. The nuffiber of mdles need not be 100 as with females. 

2. The animals will be bred in uccordance with an appropriate schedule to 
prt>duce 800 ani ma·l s per year. ·. 

·•· ·.·:3. Breeders will be retired an·~ reolaced at or about 300 days of age • 
. . · .. .,. Insofar as poss i b 1 e t .. lo offspring t'ro:aa each pair of breeders wi 11 be 

: ·represented in the succeeding generation. 

,~ .. ti 4. Females will not be bred before ~hey are 100 days old. nor after 
they have passe~ 270 days. 

. - . 

· ··. 5. At 1 animals wi 11 :be fed Purina laborat?ry chow and wi 11 be supplied 
• • •• WI th d i s t i 1 1 e d w a t e r • • . .-. . .· 

: 6: All rats will receive Pip~r~zine Citrate 3 weeks after weaning for 
control of pin worms.\ (20 gws./gallo~ of water· for 2-1/2 days.) 

. : ' ·. ·. 1. Animals rooms wi 11 be m.Jintain~d at 72°F + 2° c:nd relative humidity 
of 35% ± 5%. Room 1 i gh t wi 11 be on and off in 12-hour c.yc 1 es. 

l 

.·8. Random matings will be ~ace of animals with no full or half sibling 
•. or p a r c n t- o f f s p r i n g k i n s h i p • r\ J b i no :.: =d e s H i 11 not b c ma t c d to ~ 1 b i r. o 

~females. After young are weaned, fc~~les will be given 2 3-w~ck rest 
~ • befprc being rcma ted. • ·. 
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.. ' · 9. Animals wi 11 be del ivercd to th~ Human Hutri tion Laboratory semi-: 
trcckly or as called for by the C~ntracting Officc; 1 s Representative. 
Anlm~ls wi 11 be shipped by the ~~t rarid pr~ctic~l fficthod of transportation, 

~~. In containers designed to eliminate rlr~fts and extremes of temperature. 
Requests for ship~ent ~adc by the Ccntr~cting Officer's Representative shall 
b~ approxi~ately 50 m~les per rr~nth. 

... 
- .·to. ·All breeders wi 11 have identification numbers and at our request, 
•.. :animals delivered "rlill be identjficd as to l.ittcr and oarcntage. . . . 

~.- 11. ·Requests for animals in excess of the normal production rate will be 
- made 6 weeks in advance. . 

:. ~2..:~ All ~·e;,ialcs in the coiony wilt be \-leighed weekly •. Hales will be 
·· .~et ghcd month 1 y. " 
. . . 
· · 13. LT tters will be counted and w~i.!Jned at birth. 

.. reduced to 1 0 • 
Large litters will be 

.... .. 
t4. At or about 300 days of age, ~nc fP.male and one mate from each 
t.Jttc·r reserved for brcccers will b~ killed and autopsied. Cross 
observations will be recorded, hlocd collected by cardiac puncture 
and selected organs (liver, kidney, and thyroid) will be weighed and 

· preserved in 10;~ buffered forr.-:c.d in. The blood wi 11 be collected in 
~heparinized tubes, cent r i fug~d dnd the p 1 as rna d rc:Mn off. The p 1 asma 
-·and 'the fixed tissues will be ~ent to Human Nutrition for·further 

· · evaluation. ... • 
. 

. 15. The contractor must have a pathologist on hi·s staff or have one 
~e~·avartable for consultation to' maintain u sur·veillance of the condition 
···of the animals and to· supervise the autopsies. :. 
~ . . 

.l.i 16. Lit terma tes of the autopsied ani rna 1 s wi 11 be ki 11 cd and dis carded • 
. 

~ 17. Quarterly reports will be submitted to the Contracting Officer•s 
-Representative which Hi 11 include a 1 ist of all rnatings carr-ied out, 
weekly or monthly weights of the breeders, the number and weights of 
young born and weaned, and the autopsy reports. ' .. 

:·""·18.·· The strain referenced under this invitation is the SHE, a strain 
· which \-las developed in the HH lcboratory and which has b·cen maintained for 

over 25 years. The strain has characteristic lipid met~bolisms and 
~ cDrbohydrate sensitivities. The BHE strain was started in 1942 by breeding 

.. an albino Y~1e strain obtained frcm Coiu~~ia University with a black and 
white hooded strain from Pe~nsylvania State College. An assortment of 

~ albino, brown, gray, black, .brown an~ wh~tc, gray ~nd white or black and 
• whJ tc rats rcsul ted from the early breedings. Breeding \·tas continued with 
.animal~ having coat colors of black, black and white (piebald) and albino; 

....... a.n'imals of ~·11 other coClt colors wc:rc discarded. A ·closed-colony random-
. type breeding system was used thrcush approxi~Jtcly 30 gcncr~tions of 

.. · · ii n i m a 1 s • · •· • • .. .... • ·~ · · · ... · 
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: :-l9o · Gcn~tfc uniformity ts presently .be_:ng maintained by random mating as 
.: specified in item 10. 

'\ •.. . . ~ ..... -........... . 
~ 20. At present. approximately 10 fe~ales ~re mated per week. Litter size 
.~i-~vcragcs 8-12. Large litters ~~e reduce~ to to. Large numbers of females 

• are mated to meet specific requests for large nurr.bers crf \·tcJnl ings. Requests 
:~, •. for .targc.r num:,ers of animals than C!Jr r.ormal production Hi 11 be made 6 weeks 
-· tn advance. The 1900 animals to be oro~uccd include those to be reserved 
._,; .for .. brceders as well a~ those to ~e shipFed _for research • 

. -·. 
~~ 21. D~ioni~ed water in lieu ~f distilled water will be acceptable • 
.. •. ~ 

~ 22.. Anima 1 s rcques ted for ·our research ~! ! 1 usua 1 t y be i:1a 1 es, a 1 though 
.·.· .. ~e studies may rcqui re ferr.alcs. Req•Jc5tS wi 11 be for wcanl ing rats. Rats 
:. · \ .. '1 be weaned at 2.1 days of age pro'lidins they \'teigh L;o grams or more. 

. . . . . . .. 

Unden-1eight 1 i ttcrs may be left with the mother for up to 3 additional days. 
· Litters not weighing 40 grams by 24 dyys of age will be discarded. Excess 
·-animals not required to maintain the required breeding stock may be killed 

· :and. di sposcd of. · . -. .. ·- . .. . . . . . .· . .. . ·-
. ;~j:".ldentiflcatio~ of ani_mals.will be by ea~_notching • 

• : - - -......... ~··- ··.·: .. -~··.:-:-: •,.·. ·:~ :._·: .. 
[· ·.·;. ~ . - . ··· .. - -·. -. . .. 
~ -··- ... . ~··· -:· ..• - . 

. . . . .. •·, •. =-.:. 

• . - ~ • - . . ; . . ,..t - . ( ·a B D c-S T p' AT l 0 H \1 \ T H t H 
~p~LiVERY OF THE AHElHS.A)LSTOSHTAHLELUOc.s PRO~~~~~i~c~r OF. AG~lCU.~TURE,, AGRiCULTURAL 

O'tSlG"'EE 1 S PREHlS I •• ~ ,. I'- ARYLA'iO 
.c.:C ·' · '~ s ERV \ CE HUMAN HUTR IT 1 C'l HiS1 \ TU1E, BEL1SV l L~E • H •.. _ .'. • 
,·-:-R~S E~RC~ : . _ , . . . _ · _ .... - .. 

- ..,_.. - ;:·· -,.. 

.. ;~-. . ... '. .... . 

.. 
SPE-CIAL CO~~OITIO!:S 

. . -

~-·.:·IHPbRTAHT: The animals being f~·rnishcd under· this contract for breeding 
i'. are considered to be of high value to the research-operations; however, 
·-"~o exact intrinsic value can be determined. Forth~ purposes of this 

•. contract, a value of $5.00 per animal shall be ass(oncd for any breeding 
-~~ock animills that are destroyed through- neg) igence ... or willful 'intent on 

• ;;,&_the. part of the contractor or the contractor's er.:?loyees. An estirnute of 
'";.:.the cost of the breeding stock animals destroyed due to the neg\ igcnce or 

.\ .. ~lllful intent on the part of the contractor or the contractor 1 s er.1ployees 
will be ~ade by the Government Representative ar.d the cost, therefore, 

:- i deducted from any amounts due the contractor under this contract • ... .,..·· ···-······· ~-·~. . .·-··· .,..,..... . ··-· • )-.• .~ • = ~ ~:.. i : : : . - • • - . • - - • . . : . I -
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The Contracting Officer's Representative under._any resultant contract \olill 
be Mr. Sheldon Reiser. Mr. Reiser's address and telephone number are as 
follows: 

-- .. "' 

USDA-ARS 
Building 307, Room 313 
Agricultural Research Center-East 
Be 1 tsv i 11 e, ~~a ry 1 and 2 0705 
Telephone: 301-344-2396 
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This Req~est for Proposal is issued to es~ablish ~source of supply under 
contract for the furnishing of a f~cility for the care, ~~intenance, and 
breeding of il BHE strain of stcc~ ra~ colo:1y. The ilnir.~.::lls \·dll be'bred 
in accordance wfth an a,ooro~riato sche~ule to oroduce 800 ~nimals per 

I I I 

year. This contract is for the :·:u;:~E!i"l ::~.n:ritio:-1 Institute, Agricultural 
Rcse3rch Service) Bettsville, ~aryla~d. 

... . 
These ani1nals ..... have been maintained by the Division for many years artd have 
been the subjects of many e>~perir.1ents. lherefore) in order to insure valid 
comparisions with fut_ure e;{perir.~eiits, it is essential that the r.:etabol ic 
characteristics ~nd nutritional res?~~ses of these ani~a15 be preserved. 
Special procedures will be carried o~t to ~aintain the genetic heterogeneity 
and the relative proportion of vario~s traits within the strain. 
!i 

. -· 
Since the animals must be maintained ~nder conditions as identical as 

-.~ ... ~:-·POZ$!btc to those under \-Jhich they h;:d ;:>reviously been reared, the 

i ~ 
.. :_-·. successful bidder must guarantee to furnish the follc~·ring condi.tions: 

. -· 
:. 1 ... 
' "! • ... 

l i 
I t 

d 
; t 

1 ~ 
H 

:~ 

1 ..•. 

1. rhe contractor shall r.1aintain iOG fe~ales and the nurr.!:Jer of ma1es 
ne~cssary to fulfill requirements ~f n~~~=r 10 belad, so as to ~inimize 
genetic naterial .. The nu:r.~er of n~les need not be 100 as with females. 

it , . .. , 
~ ! 
~ ~ 

H 

2~ The animals will be bred in ~ccordance with an appropriate schedule to 
prbduce Bon animals per year. ,_ .. . 

! I ·.· 
fl ~ :I 

t~ 
t ~ ,._ 
!' 
;:. 

t 

f 
~ • 
t. 

f 
t 
~ 
i. 
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. . . 
·. ·:3. Breeders wi 11 be retired zoo repl3ced 2t or about 300 days of age. 

.... Insofar as possible ~t'lo offspring f;o=:l e~ch pair of breeders wil1 be 
· ·represented in the succeeding ger:c&c:tion. 

.• 4. Females Hi 11 not be bred befor(! ~hey are 100 days old nor after 
t 1 they have passe~ 270 days. 

. -

··. 5. A11 animals \·lilt·.:be fed Purina lc;~oratory chou and will be supplied 
toJ i t h d i s t i 1 1 e d ,_.,a t e r • _ .. 

6: All r~ts will receive Pip~rnz!nc Citrate 3 weeks after weDning for 
control of pin Horms. \ (20 Srti~./g-31 :o.1 cf w2t~r· fer 2-1/2 d~;-s.) 

. 
7. Animuls rooms \·li 11 be r:•.::!i:;t2i:12d 2t 72°r + 2° c::ncl rcl~tivc hurr:ic.;i ty 
of 35~{,-:- 5~~. Room 1 inht h'i 11 be 0:1 ;::;;.; cff i~ 12-LGur C','clcs. 

- : I . 

8. R~nclo:n CilDting~ \·Ji 11 be n~c!::: of c:~ii:-:3ls Hi th n:> ful t or hwl f sibling 
o :- p .:t r c n t- () f f s r r i n g k i n ~ h i p .. ;.\ l b i n ~ :.~ ~d e: !; \·;i 1 l ra ·) t L c r.' z: t ~ d to 0 1 b i r. o 
,..., ""} ·- I\."=·. r· your1n -lr"· '·'"" ..... ,,.: ..:~~·..,' -.,- ,t:"C ' . 2 .. .,...-.,. r "St . y t.: f.i \.. c :..> • r ~ ' l c . ~~ < .... t. 1.- c... I - u , a ;,_... • ~ • ... .., o't..f\..~ I., c g I ·.: l..! n ) -\' ·-- ._ t... L: 

· b-:: fen-\".! b :: i n J r c m 0 t c d • 

f· 

~ 
~f· 



/.· · · l s u. ~. ~~?=i'~;""'~nt. ot ;\~r icu I turc, Ai1S { 
};·· . ~ :!:..:t r i: io:~ I '1$ t itu tc) i::.~. 315> 31 c:l· ?,07 ..... L. . ... 

. /_,r-

// 
,,~,,.., 

.. 111·.3'1 s 'n'i 1 J b~ del iverec to th~ ::•..!::-::;n H'Jtri ticn L~botutory semi~ 
.,.. .. , ry o r as c ~ 1 1 c d f o r by the C 0 n t r c:: t i r. g 0 f f i c c; 1 s Rep res en t a t i v e • . 

, ,~rii~a1s will be shipped by the ~O$t r~?id pr~cticul wcthod of tr~nsportation, 
~~-in con:ainers desisned to eli~in2te ~raf:s ind e~tremes of te~per~ture. /,- . 

. ,_/ Re~t.:ests fo:- ship~ent r.1ade by the Cc:1tracting Officer 1 s Re:lrese:ltative s.hall 
b~ ep;:>rox1r:t3tely 50 moles per r.onth. · ·. 

_, 
:. :--

... - . 

10. ·All breeders will have ident!fic~ticn nu~bers and at our request, 
:c:ni:;:als delivered will be identifie~ as to litter and parentage. 

~.:- · 11.· Re~t!ests for animals in eY.ce:;s of the normal production rate will be 
- ~de 6 weeks in advance. - . 

. 0: .. 

12.· All fei:(a1es in the colot~y will !:e Heighed.wcekly._ Bales \iill be 
1-J • t.,-d ~· 1 _ _..ens .. ~ rs,:,n._n y. 

-
13. Litters will be counted and 
reduced to 10. 

.. 
~.;~ i ~hed at birth. Large litters will be . . 

:: _: 

11~. At or ab:>ut 300 days of age, Ctn~ f~r;;ale and· or~e male from each . 
litter reserved for brce~ers will b~ killed and autopsied. Cross 
c~servat~ons will be record~d, blocd collected by cardiac puncture 
znd selected organs (liver, kidney, and thyroid) will be weighed and 
prese;-vt!d in lC% buffered forr.:ali~. lhe blood \':ill be collected in 
heparinized tubes, centrifug~d a~3 the plasma dr~wn off. The pl~srna 

- ·and' "the fi .>:ed tissues 'r'li 11 be sent to P.uGan Hutri tion for !further 
· evaluation~ ~ 

-·15. The contractor r:1ust have-a patholc·3ist on his st~ff or have one· 
-~·avaf!a~le for consultation to maintain a surveillance of the condition' 
-~··of t;&e enimals and to·supervise the autopsies. : 

-t~ 16 r-"'\ • titter~ates of the autopsied animals wt11 be killed and discarded. 

17. Quaiterly reportJ will be s~)~ittc~ to the Contracting Officer•s 
----Represcntati've \.,rhich "'li 11 incluGe a 1 ist of all D.atings ctlrried out, 

~cekly or monthly weights of the breeders, the nu~~er and we~ghts of 
yo~ng b~rn and weened, and the au~O?SY reports. 

\ 

.--.:·18.·- !he str~in referenced u:1der this in·litc:!tio:~ is the GHE, a struin 
· • • d 1 ·' • th~ ··\· , L .. ..J • • h 1· b" · ~a·n,·' for - ~; i11 c n ~.; a s e v c o p e u 1 n • . .... r. •1 i o;.; \::• -; t1 .. o :-y 2 n v \·l il ! c 1 ~ s c en r:1 a 1 n \.., 1 ..... u 

over 25 ye~rs. The strain has c~~~a:te~istic lipid ~et~bolisms and 
t.. d • ,_ •. 4... -· ~ .. - • ' • 10' 2 b b d" .. cu;-bo:ai' .rate scnSil.IVIl.tes. tr.c t,;.~.:. str21n H~$ st<Jrteo an .•. A ")' rec rr.g 

--~~albin~ Y~le strain obtain~~ fr=~ C~i~~hi~ u~ivcr~ity with a black and 
•:-:·hite ho::dcd str.Jin froiil Pe0nsylv::-iin St2~c College. An asscrt1.1cnt of 
~lbi:~o, bro·,vn, gruy, 'black, brc·.·i:"'l ;:!:'1.·1 \o~~j tc, sruy ~nd \'/~1i tc or black C'lnd 

·white r~ts resulted frc;";l the ez:-1·: b;-cc~ir;GS. Brccdin~ \'l~~ co;'\tin:.Jed \.Jith 
' ' - !S 

.2;1ir:::ds h·:lVing co~t color$ of bic::k, blz(:~~ .:;r.-3 •,-:;lite (pi~b~lcl) ~nd ·~dbir.~; 

- · ·a:-; i ~:~ ~ I s of c l 1 o t h c r co ~ t co i 6 r s r• :; r f ti i $ c a r cl c d . f.. · c·l (: ~. c ~- co 1 o i'! y r 2 ii-: o ;-;.- · · 
t·.·~c brt~'=!ding Sj'Stc:m \/~:; u:.cd thrc·..:sh 2?~;-C'.xir:iut~!y 30 c::·;~:::ri1 .. ~io:-:s of 

I • • . • • • • ~ • • ...., • ..., 

-·· C!~ii.""::i1~. 
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I .· ·~-~~u"'·u:f' ~u:·~· o~i;;tt~1en t of· ;V;r i cu 1 tu rc, A:-tS 
· 1 ·· ~ 31 ,. n 1 ' ~ ~7 

~. u ~ '· : .. r i t i o ;1 I n s t i t t..: t i ~:1 • ::. ' u 0 ::J • .J u 
' ·~ I I'~ \. • • -
~ • p ... • • • • -

. / 
..,./ .... 

//. 
/ 

.. /' 
/~netic unifor~ity is prescntiy being oaintained by r~ndom mating as 

_,. .• ~. d • • t 10 . • 
· ,..p ~c ' i- t e a n l ei.l • . • .. •• ---· .•• .· ~ .• 

/2~ •. At present, approximately 10 females are mated per week •. Litter size 
.~~-av:rages 8-12. Large litters are reduce~ to 10. L~rge numbers of females 
·.are ~ated to meet specific requests for large numbers of weanlinss. Requests 

::.- •. fo:- .larger nu:7.bers of animals thun C!.:i' r.ormal production \·li 11 be made 6 \·ieeks 
-- in zdvance. The 1900 animuls to be orodu~ed include those to be reserved 
:t~r .. breeders as -..;~ 11 ~~ those. to ~e shipped _for research. 

: :.. . 21 • De i on i z ~ d H a t e r . i ~ . l i e u 0 f d i s t t 11 c d w a t e r w i 11 be a c ce 0 tab 1 e ~ 
• . . • I 

.. : ...... ~ . . 

-:- 22.. An tr:1a 1 s requested for 'our resenrch \-!~ .1 t USUCl 11 y be rna 1 es) a 1 though 
sc:::; studies may rcq~ire fc:r.ales. P.eq•J~5ts wilt. be for \·:canling rats •. Rats 

:~···will be weaned at 2J days of· age providin~.; they \'leigh 40 grams or ~re. 
. . .... 

Un~errte i ght 1 i ttcrs may be 1 eft Hi tn the rr.-other for up to 3 addition a 1 cays. 
Litters not weishing 40 grams by 24 dDys of age will be discarded. Excess 

. ~n i wa 1 s not req~ i red .to maintain the required breeding stack may be ki 11 ed 
~nd d} sposed of o • • -

• ~3: .lcentificatio~ of _ani_mals _wi 11 be· by ea~ .. notching. 
. - . . --·- --··- ... 

.._ . - -:· . 
-~-~-

· . 

.. 
s PE·c 1 J\L co~~ orr 1 oi:s 

.-· . ·-. · . - .. . . 

".· , - : :. :- . 

: .. . 
-.···, lH?b:tTP~T: The animals being furnished under· this contract for breeding 
l~ ·are considered to be 6f high value to the rcscarc~-operations; however 

:no cxa~t intrinsic value c<ln be deterr.iincd. For the purposes of this 
.. co~tract, a v~lue of $5.00 per ani~ul shall be assigned for ~ny breeding 

·: -s to~k ~n i ~al s thil t are destroyed th iough · ncgl i gencc or \-:i 11 fu 1 'i r. tent on 
. ~;.the pert of the contractor or the contrzcto;·•s e:::?loyces. An cstir::ate of 

"_t_he cost of the breeding stock ar.iw3ls destroyed due to the ncgl iscr.ce or 
.. ni 11fu1 intent on the part of the contrc:ctor or the contractor 1 s ci~;>loyces 

\-ll 11 be r:-:!dc by the G6vcrnioient Rcprcscntutive ~r.d the cost, therefore, 

.. , ..• c!cductcd fr·:>m any a:r:.~.~!l.t.s clu.~_.;ht! coi1~rCJc~~r .. ~~-d.t;~.t~is_,c __ ont_ru.~t_ •. 
. )'- . : .... -:- .. 
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USDA-ARS 
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Telephon~: 301-344-2396 
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FLOW LABORATOR!t:S 

Flow Research Animals Inc.- a GRC company 

P.O. Box No. 1065 ·Dublin· Virginia 24084 ·Phon~ 703·674·2351 

TO: Animal Production Supervisor DATE: November 
C3H Colony Supervisor 

cc: Knapp 
Colony Protocol-Dub: C3H/He }'louse Irwin 

Parks 
~ SUBJECT: 

FILE: Procedures 
FROM: Black 

Procedures dated July 29, 1971, subject; C3H ~1ouse 
Production are superseded by these procedures '-vhich are to 
become effective November 15, 1971, for implementation by 
·November 16, 1971. · 

15, 

The Dub: C3H/He must be perpetuated as a pure inbred 
mouse. The breeding room must, therefore, ·be separated into 
four sections, each containing a closely defined and carefully 
selected mouse population. The ~unctions of each section are 
as follo~vs: 

1971 

A. Inbred Nucleus-This sector of the room houses the 
twelve family lines (mated pairs of C3H) and their immediate 
offspring that have been selected as foundation stock to perpetuate 
the strain. Each cage of mated breeders represent a family line 
an~are marked as A family, B fa~ily, C family, etc. The 
numbered cage card clearly indicates the family and generation 
of mice contained in that cage; cages in the inbred nucleus will 
always carry a number in the series 0 thru 400o The 11King-Queen 11 

cage of each family line Hill be surrounded by a cluster of three 
cages (one cage behind and ttvo belo~v the royal cage) with each 
of these cages containing a mated brother-sister offspring of 
the King-Queen. These candidate cages contain true litter mates 
and are selected at weaning tine (21 to 24 days) for future 
breeders to replace the parents when necessary. The King-Queen 
pair should be replaced by chosen offspring after they have 
produced eight to ten litters. It is desirable for each pair 
of candidates to be selected fro~ different litters but no more 
than two pair should be selected fro~ the same litter. When a 
pair of ca~di1ate offspring is chosen to replace the King-Queen, 
th.e choice should be '\visely made on the comparative factors of 

Pa<"'c 1 
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Colony· :;ro tocol-Dub: C3H/He Nous e 
November 15, 1971 

physical appearance, health, and bre~ding performance as displayed 
aQong the candidates under consideration. All offspring matings 
should be conditioned after placenent into the candidate cages by: 

1. Addition of S.E.Z. to the drinking \vater at 
the rate of 2ml. of s·.E.Z. ·per pint of water 
which is to be maintained for five days. 

2. No medication is given for the next five days 
at "tvbich time the young mice are deprived of 
food overnight ('~-iater is provided) and fed · 
only Yomasian biscuits the next morning. The 
mice are then changed into clean cage units 
that afternoon (approximately five hours after 
receiving the biscuits) and reestablished on 
regular diet and ~.;a ter at this time. 

3. After a 'veek interval on regular diet the mice 
are provided \vater to "tvhich piperazine 
Dihydrochloride has been added at the rate 
of 9 grams to the gallon. This medicated water 
is continued for seven days and is thur removed 
at the next regular cage cleaning. 

After the choice of young candidate breeders is made in 
the inbred nuclet.;s all the other young mice \veaned from this 
sector of the colony should be mated and moved into the Expansion 
Colony. 

B. Expansion Colony-As available, young mice weaned 
~ from the inbred nucleus should be mated brother to sister and 

established in the expansion colony. Extra male offspring from 
one royal family line may also be mated \vith extra female off-

. spring from another royal family line. The cage card should 
al,.;ays shaH the origin of the breeding mice maintained in the 
expansion colony (note examples of such cage cards 1vith pertinent 
information recorded). All cages of netvly mated young mice that 
are set up as breeders in the expansion colony should be conditioned 
according to the same schedule used for neHly established candidate 
cages in the inbred nucleus. 

Then there is the need to generate greater numbers of 
breeding cages in the basic production section) the expansion 
colony can be expanded by selecting offspring from those breeJing 
cages already in the expansion colony (origin is indicated on 
cage card) and their offspring are then eligible to be selected 
as bre~ders for the basic production section. 

Par;r~ ? 



Colony Protocol-Dub: C3H/He Hous.e 
November 15, 1971 

The cages in the expansion colony should always carry 
a ·n~~ber from 401 thru 1000. All offspring born in the expansion 
colony should be \veaned at 19 to 21 days of age. The young mice 
are sexed and placed in cages in groups of ten. The future 
breeders are conditioned according to our established program 
with the follo"tving deviation \vhich is necessary because \ve are 
dealing with groups of ten mice per cage: 

,. 

1. S. E. Z. is added to the drinking ,.;ater for five 
days at the level of 2ml. per pint. Two 
drinking jars are provided for each cage. 

2. No medication is given for the next five days 
at \vhich time the young mice are deprived of 
food overnight (\vater is provided) and fed 
.only Yomasian biscuits (at least 4 biscuits 
per cage) the next morning. The mice are then 
changed into clean cage units that afternoon 
(approximately five hours after receiving the 
biscuits) and reestablished on regular diet and 
'vater. 

3. When the mice are moved from the cage following 
Yomasian treatment, they are randomly mated 
(monogamous pairs) and established in their 
own breeding cage. Piperazine Dihydrochloride 
is added to the drinking water provided these 
cages for the next seven days. These cages are 
located in the basic production area during 
the Piperazine treatment thus allo\ving more 
space in the expansion colony for the continuing 
selection of young breeders. 

C. Basic Production Colonv-This sector of the colony 
differs markedly from the others in that all the mice \veaned from 
the basic production colony go.to sales. The sector cannot 
perpetuate from its O'tvn offspring but must depend upon the progeny 
of the expansion cplony for breeders. Breeding pairs should be 
replaced in the basic production colony Hhcn they reach eight 
months of age. Randomly selected breeders fro~ the expansion 
colony should be mated at the rate of 36 cages a 'tveek to maintain 
the production from this section. Young mice are weaned from 
the C3H production colony twice a week at 19 to 21 days of age 
and are sexed and moved to the sales holding section. 

Pan·c 3 
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card by a red S following the litter from 
which selections are actually made. 

Notv that \'/ehave stancards by Hhich to select breeding 
stock it is important that these breeders be properly situated 
in _the breeding rooms to prevent any inbreeding and to insure 
a rancow bred production unit. The attached appendixes will 
sho~ . ., \·;here to select breeders in each breeding room and 'vhere 
place~ent is made of these select breeders for medication prior 
t 

,_. o ma ... 1ng. 

ICR breeding stock must be replaced by the age of 
40 Heeks. In order to rene'tv all the breeding stock in the 
production rooms in this period of time 45 pairs of young 
breeders must be mated each 'tveek in each production room to 
assure having 45 select pairs for mating 14 male .. and 14 female 
must be selected from each section each week as shown on ICR 
Breeder Rotation Chart. 

C. SELECT BREEDER 1--iEDICATION PROGRAl--1 

1. At three Heeks of age select breeders are 
gi.ven S. E. Z. in their drinking 'tvater at the 
rate of 2cc/pint of water for five to seven 
days. 

2. No medication is given for the next 5 days 
at 'tvhich time the future bre·eders are deprived 
of food overnight (~.;ater is provided) and 
fed Yomesan biscuits the next morning. That 
afternoon (about 5 hours later) these animals 
are changed into clean cages and given regular 
feed and water for the next 5 days. 

3. Drinking water \vi th Piperazine Dihydrochloride 
added at the rate of 9 grams per gallon will 
be administered ~or the next 7 days. At this 
time the animals are to be mated one to one 
and placed into the production colony. 

4. These select breeders will be dusted with ecto­
parasites powder as specified by Veterinary 
Medicine Director. 
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A. BREEDING ROO~S- Breeding cages are established by 
mating one female ICR mouse '"it.h one male ICR mouse. A record 
card ~hich provides the age of the animals and the date mated 
is filled out and attached to tha cage. Room is provided on 
this card to record the breeding history ~·ihich is necessary in 
selecting ne\v breeders. These breeding cages are inspected 
and changed once each -.;veek, ·by transferring occupants into a 
clean sanitized cage with fresh bedding added. Along with this 
operation several other duties must be performed. Any young 
mice in the breeding units that have reached ~·ieaning age 19 t 0 

21 days of age, must be 1veaned and sexed. ·upon inspection of 
the breeding pairs any that display symptoms of acute ill~ess, 

~ generally poor condition or poor reproduction of performance should 
be culled and disposed of prior to their scheduled retirement 
age. A rigid program of parasite control must be carried out 
at all times. The procedure for control of ecto-parasites is 
dusting with Cornell powders. Every third \veek all animals 
are dusted as their cages are changed. Only those breeders 
with suckling· young are exempted. Each week as young animals 
are tveaned they are dusted before being taken to the holding 
room. Endoparasites are controlled by colony wide use of 
piperazine enriched feed and a special conditioning program 

~ for all netv breeders. Piperazine enriched feed tvill be fed 
as directed by the Veterinary ~Iedicine Director. That schedule 
normally assures that medicated. feed is used four times a year. 

B. STAt-.-TDA ... 'q,DS FOR SELECTION OF BREEDERS 

1. All litters must have at least 12 young. 

2. Actual selection to be made from the third 
or later litter, after at least two litters 
have sho"tvn the de~ired criteria. 

3. All the young left with the mother after 
birth must be raised to tveaning .. 

4. No clinical or detectd signs or disease 
or congenital abnormalities in any of the 
litters raised by the breeding pair. 

5. 

6. 

7. 

The litters must present a thrifty appearance 
and the young selected should nnt be 
exceptionally large individuals oor should 
they be runts or very small. 

The breeding pair must be producing litters 
in rapid succ~ssion-every 3 to ~weeks. 

~~.R .J .. _ 

Only two selections of future breeders should 
be mad2 from the sace ~ating pn~.r. These 
c:: j.\ 1 0 r ~ i on .s • ... • i 1 1 b .:.: i n ~ 1. c a t cd on r. h t) h L s t t) r y 



Introduction 

Protocol fo:­
SPRAGUE-DN..lLEY ~S:J) CCLO~;y 

The Sprague-Dawley Rat (SD) is an albino, outbred rat. toTe maintain 

these animals in monogamously mated pairs in our breeding rooms. Once 

mated, these animals remain together for their breeding life, which is 

approximately 40 weeks. If one member of this unit is to be culled, the 

entire unit is culled and replaced with a new pair 01 joung breeders. 

The Sprague-Dawley Rat has a production efficiency of about 1.5 under 

our method of mating. With 725 breeding pairs per room, we expect at 

least 1,000 weanlings per breeding room per week. Each female breeders 

· should produce about 7 to 8 litters by the time she reaches retirement age. 

The estrus cycle of the rat is approximately five days. Her gestation 

~ period is approximately 21 days and young offspring should be weaned at 19 

to 21 days of age. 



SPR-\Gl~-DAt~LEY PR01 )L 2 

Breeding Rooms 

Each SD production room will acconodate approxicately 725 breeding 

pairs. These breeding pairs are to be housed in cages furnished tolith a 

cage filter and a support bracket. A quart water bottle with a rubber 

stopper and a stainless steel sipper tube is used to supply water. Food 

is provided via a hopper in the cage lid. Hhen correc ... ly a~sembled, the 

filte~ cover completely covers the water bottle, feed hopper, and cage 
. 

lid, thereby protecting the inhabitants from many h~_mful airborne parti-

cles. 

Good production and sound health of the animals is dependant upon 

proper care and management of the colony. The follot-1ing tasks are the 

responsibility of those animal caretakers assigned to the Spraeue-Dawley 

breeding rooms: 

, 
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Standards for Selection of Breede~s· 

Selected breeding units must show the following: 

1. All litters must hove at least 12 young. 

2. Actual selection is to be made from the third litter after at least two 

litters have shown the desired criteria. 

3. All the young left with the mother after birth, must be raised to wean-

ing. 

~ 4. Tnere should be no clinical or detected signs of disease or congenital 

abnorQalities in any of the litters raised by the breeding pair. 

s.· Tne litters must present a thrifty appearance and the young selected 

should not be exceptionally large or small. 

· 6. 'The breeding pa;r must be producing litters in rapid succession, every 

4 to 5 weeks. 

7. Only ~No selections of future breeders should be made from the same 

mating pair. These selections wili be indicated on the history card 

by a red "S" follcr.-1ing the litter from which selections are actually 

made. 

; 
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·SPRAGUE-DA\-TLEY PROTC. 9 . 

.Select Breeder Medication Prozra~ 

1. Beginning at weaning, ad~inister S~Z in the drinking ~ater at the rate 

of 8 cc per quart of water for t~ree weeks. 

2. Nedicate with piperzine dihydrochloride at the rate of 9 gms per gallon 

for the next week. 

3. Mate and place in production colony. Add SEZ at ~h~ rate of 8 cc per 

quart of water and dust with ectoparasite p~wder. 

r 
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Breede!' ?otat-ion C!-:e..rt - Tl'"~s 

MALES (cr ) 
from Sectio!! 1io. 

~o :: used ·:tit!: two oreedi:-..g rooms. 
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SPRAGUE-DAt-JLEY llREEDER SELECTION AND 1-JATING 

SECTION l: Select brccder3 held here arc male from 
Section 6 and female from Section 7. 

. 
~ 

r. SECTION 2: Select bre !ers held here are male from 
Section 1 and femr from Section 8. 

.._ - -- -- -- -- -- --
SECTION 3: Select breeders held here are male from 

.Section 7 and female from Section 1. 

Sl~CTION 4: Select breeders held here nrc male from 
Section 8 and female from Section 2. 

-- --

l. Select 6 males and 6 females ~nch ,.,eck from ench st'cti.on. 

-

2. Nove selected llnimals to room and section shown on attached chart. 

-

3. Cot~ition ~elect breeders in designated section and at 7 weeks of age mate 
them and place them only in designntcd section. 

( ( 

--

"' 

( 
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ATTACHMENI' IV 

SPHAGUE-DAWLEY BREEDER SELECTION AND HATING 

Select breeders held here are male from 
Section 2 and female from Section 3. 

-
SELL( ON 6: Select breeders held here are male from 

Section 3 and female from Section 4. 

- -- -- - -- - - -- --
sEc·rroN 7: Select breeders held here nrc m~lc from 

Section '• and female from Section 5. 

I 

SECTION 8: Select breeders held here are mnle from 
Section 5 and female from Section 6~ 

1. Select 6 males and 6 females each week from each section. 

2. Hove selected animals to room and section shown on the attached chart. 

-~...,.,..,. ... -..... -..- ......... _ . .,. ...... ·-·· .. ..- ... ~-- ... ~--..-·- _ ... _. __ ................. ··-· 

- -- - -- --

3. · Condition select breeders in designated section and at 7 weeks of age mate them 
and place them only in designated section. ~ 

( ( ( 

Room I~ 

-
lfJ 
{'-

--

..... 
~ ... 
i1l 
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1 
2 

3 ~it=. :;:other 

4 
5 

7 

8 
9 

10 ,, 
~ 

3reeder Preparation 
... 
~·-aye 

13 ~x;ect Litter #1 

14 , -..... , 
15 

17 Expect Litter #2 

18 
19 
20 ,......, 
,.._ 
t:.~ 

23 
24 

Ezpect ~itter #3 

25 ~xpect.Litter #4 
,..., 

#t!:;) 

27 
23 

29 Expect Litter #5 

~ 
31 
32. 

;; ~pee~ Litter #6 

~:~e:ct Litter #7 After t~is 1i tter, :-.~ld ~;;r 2 weeks. If pregnant, remove the 
male a.'l'ld place o::. :·:·:; s:-.e:lf to deliver or sell as p:-egna."1t. 
If not preg;1a!1t, =.y1e ~o e:;.:-~reeder sales or cull. 

··-,_ 

~x;ect ~itter #8 (SEE A30YE ~-:r . l. ::o: .. \ 
·--··- ··-·1 

76. 
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((J:~) Defendant's Exhibit #A 

DcpartiJZCJZ t of Taxari( ,,z 
Riclunond 23282 

October 21, 1971 

SALES AND USE TAX CIRCUlAR NO. 1 

Indust!'"ial E:-cc!usJons 

This circular is adopted pur~uant to the authority granted by Section 58-441.41 of 
the Code of Virginia and represents the policy c-f the Depattment of Taxation 
since the enactment of the Virginia Retail Sales and Use Tax. It is issued only 

~ for information. 

1. Section 5 8-441.6 provides certain exclusions from the terms "sale at retail, 11 

"lecse or ren~al1 .. udistribution," "use," "storage In and "consumption. u 

This section is generally referred to as the exemption section., 

2. The initial paragraph of Section 5 8-441 • 6 refers to industrial exemptions 
only. Certain items of tangible perso~al property used in industrial 
operations are excluded from the definitions of "sale at retail I" etc. I 

referred to abov9. This initial paragraph, which refers to industrial ex­
clusions only, is not applicable to tangibl~ personal property purchased in 
the operation of mercantile or service businesses. · · 

. 3. All tangible personal prope:ty used or consumed in nonindustrial o~ra.tions, 
and not exempted elsevJhere 1 is included in the definitions "sale at retail,,. 
etc., and is subject to the Virginia sales or use tax. 

If\ ~. ' 
::r .J'-0-~ ~~\. ct ~ 

Frank W. Lev-.ris, Director 
Sales and Use Tax Division 

APPROVED: ~.~~~ 
Vv. H. Forst, S~ate Tax Commissioner 

Reference: Section 5 8-441·. 6· .. Code. Osf~Virginia 
77 
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AUG 10 19781 II! 

I· "'L- ~ ,..- f T"\ . ; I • 
'., ~ L .! ~-: \_I L.::_; 1_ :-~ 

VIRGINIA: 
:· 

IN THE CIRCUIT COURT OF PULJl .. SKL cqt:JM'!::I , no .,i~ !'A 
RICHI¥ivl·.u. \ .. \UII'\1 

. r •. 

- - - - - - - - - -x 
: 

In the l-1atter of: 
.• 

- i : .-· · .. ~ -· ·. 

FLOH RESEARCH ANIMALS, INC. , 

Plaintiff, 

vs 
•• • .·.,I 

. . . . 

. . 

. - ... . .. 

STATE TAX CO.Mt-1ISSIONER OF THE 
CO~L.'10N;'VEALTH OF VIRGINIA, .~ · .. . . . 

Defendant. ;~.· ~ I 

.·. -·-x •" ...... .. --·--
~: .·.~-~-'. ~ ·· · ~~:·:~:-: Circuit Courtroom, 

Pulaski County Courthouse, 
Pulaski, Virginia, 
Friday, May 27, 1977. 

The above-entitled matter came on for hearing, 

pursuant to notice, co~~encing at 9:35a.m., EDST. 

. . . -.. . :·. • -. .. . . ... • I :~ ~- . • • ~ 

BEFORE: HONORABLE KENNETH I. DEVORE,· Presiding Judge. 

.. ·. , 

· ; · -Received and filed, this tho // 'I 

. . day of·---!· ' {[Utlll. ------------·• 1 9.Z1 k n / · 
...l"':":ll~'L-~--- ~- u~--------- Clerk 

RICHARD 8. DAISEY 
FREE LANCE 

STENOTYPE REPORTER 
PRINCETON. WEST VIRGINIA 2.4~40 
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A P P E A R A N C E S 

ROBERT J. INGRAM, ESQ., 

and 

JOHN J. GILL, ESQ.-, ..... --·- . . ,, . ' ..... ~ , 

Gilmer; ._:Sadler_, Ingram, ... Sutherland & Hutton, 

.. 
-·· 

: ? .. 0 ~ B<;>x · 87 8; ·l?ulaski, .Virgin~a; 

.. :.·. \ ~-a~d .:.:.:~ . 

CHARLES R. McCARTHY, JR., ESQ., 

Schramm·,.·.· Raddue 1 - Sedd & McCarthy, 

1015 ::-... · 2.0 th Street, NW: , .... - ·-. ·. 

Washington, D •. c·. ·, .• appearing on 

behalf_ of .. : the. Plai~tiff .-.:.: :· 

. .. ., .... ... . ..... - . 
.. '-~ .: '-~.s·-~- .. ~··. ~ -· •.• .1-. . .. • :. p. _ ... ~ ' .. • ... ·• i 

... : .. .:.. ~.: ._ .. -~ • : •• 0 

. ~ .. 

GLENN R. t-iOORE I ESQ ~ I· .. . ·-· 

· ......... 0: Assistant Attorney General, 

8830-I:-Three Shopt. Road, --

.·. Richmond, Virginia, appearing 

on behalf of the Defendant. 

RICHARD B. DAISEY 
FREE LANCE 

STENOTYPE REPORTER 
PRINCETON. WEST VIRGINIA 2--'740 
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.. P R. 0 C E E D I N G S 

-THE COURT: Mr. Clerk, would you please 

. ·, . - -':. 

swear the Reporter? . ·'•- -:. 

(Whereupon, Richard B. Daisey was duly 

sworn by the Clerk of the Court.) 

THE COURT: In the matter of Flow Research 

Animals, Incorporated, ·a Virginia corporation, against the 

State Tax Commissioner·of Virg1nia, is-the Complainant 

ready? 

.""1· 

. , . .... , ... · .. :. ~ : ·-:: .~ .• ~- ! • 

-· 
~1R. IN GRAM : 

. : .. ; ..... . .. 0: 

Yes. ·~ .. :: ;..._ : 

· --~ THE COURT:· Is the Defendant ready? 

:-.~~ MR ... MOORE: We are, your Honor. 

THE .. COURT:. Will" you swear the witnesses? 

: :- ·1 =· , ~,.· ,.,. _ _. ·THE- CLERK:--· ··will everyone ·who plans to 

testify iri this case please-stand and raise·your ·hand? 

·• 1 .--: • '!.•. :-.MR ~- MOORE: My witness is out of.the 

Courtroom··at this moment~· - , .... _. .~ ~- ~ ~ :. ~: ' 

' : ... . ' . 
• !"l ;· ~ ::i r"' ··-~: (WhereUpOn 1 -fOUr WitneSSeS were 

. duly ·sworn· by· th.e cierk···6f the court.> 

·~ --- THE~COURT: Gentlemen, do you want to 

make an opening statement? 

-· .. \·.=::c;-:: ·_MR. INGRAM: I might. just make one brief 

remark," more in'the way of introduction, then I think my 

RICHARD B. DAISEY 
FREE LANCE 

STENOTYP:C: RE PORTE~ 

PRINCETON. WEST VIRGINIA 2..¢740 

·• 
' 

; 

l 
f 
\ 

I 

I 
f 

f 

! 

j 

\ 
t 
t 

I 
! 



4 

colleague will be able to very succinctly address himself 

to the issue at hand, and I'm sure the representative for 

the Attorney General's Office will probably have something 

to say also. . ~. . . 

· · ···_-I'm happy and very pleased to have 

associated with me in the case today Mr. Charles McCa~thy 

of the Washington District of Columbia· Bar.~: 

~~THE COURT: We're glad to have you. 

.. ~~--MR. :.INGRAM: :-Who incidentally lives in 

Virginia. And Mr. Jack Gill, who. is a member of the New 

York Bar, put hopefully'will be a member of the.Virginia 

Bar. We are all hoping that~ .. . .. ' ~ j ~·· , ·; I ;_ . • .. -~ ~ ~ . • .. .. 

.- ~: ~ ·. ? (_ -.- i:I · don 't mean· to make it.:· sound like we 're 

trying to overwhelm you, Mr; Combs, but: these gentlemen 

I .am pleased to work ··with, a:hd of.· course Mr. Glen Combs 

t 

comes to -us~ we • re ·- happy: to'· say, from Richmond today by 

way of Washington=and Lee which is certainly a nice 

feather in his cap.:··=-.He has with him,·.I believe, Mr. 

Whitehead with the Tax Department; and of course taxes 

are why.we.are here: -.; ~, ·. ~--~:_·-. · .. :~.li. ~ :-·::,·jJe .-;:_-:-:-,·. 

_.::: :-::~ .. : ~~.g --~:-·-Fortunately--we have· some good people with 

us, too, whom·you will· hear, ·and just by way of 

introduction, Mr •. Joe Hall, seated on the end, is the 

(~..[. 

RICHARD B. DAISEY 
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president of Flow Labor a tory Animal:s. ~· This operation 

in Dublin with which we are concerne~ is a part of a 

larger_cornpany, of which Mr. Hall is the president and 

executive officer. Formerly, however, he was the 

president of just singularly the operation that we're 

concerned.with here in Dublin. 

Seated next to him is Dr. Bill Knapp, who 

is als~ associated·with.that fac~lity in a vice 

pre9idential capacity. I believe both of you gentlemen 

live up in northern Virginia, too. 

. ; ... : .. ~ -= ;:~:;:: . .l:. ·Then _I might swing _over to Dr. Averry Irwin, 

who is::_9n ~he premises, an4 you v?ill hear I think some 

inte~~~ting evidence from him about what goes on out there, 

which we thin~ . is ~.~asci~~ ting operation •. · •~ ·.· :..~·:. ! ... _;· 

An~ ~r. ~~red.Clayton, who comes here from 

~he_National _Instit~tes_of.H~alth, I believe you have 

:--:-~·.-. ~ut t:.:. :-~c~l~•-:_CLAYTON:_, Yes!· ..... I .have been. 

f --i:-:. __ :1.~--~:.-. ~-;;_-.MR. ING~: ... He-doesn't ha~e a direct 

con~ection, but he I will hope will provide some 

intefe~~ing overview and i.~sight into the nature of the 

production facilities we.haye, which I just might say is 

unique, re~lly,.in what is.done in Virginia. 
~? 

RICHARD B. DAISEY 
FREE LANCE 
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' i 
: There is perhaps one other comparable 

facility, I believe Hazelton Laboratories up in the 

northern part of the state. But other than that, these 

are the only two-operations in the State of Virginia, 

and in fact there are not many elsewhere that do what is 

done out there, and we hope that we can draw in the c~urse 

of the evidence·some rather strong points on the fact 

that it is unique and, thus, we feel exempt under the 

law.· ·! {:· ........... ·· : ... -

, .. ·-very briefly I'm going to turn it over to 

Charlie MqCarthy, who will address himself to the 

exemption paragraph that we think has application in this 

instance •. 

~·-:'-' ':OPENING STATEMENT-ON BEHALF OF THE .PLAINTIFF 

MR.-McCARTHY: ·May it please the Court, 

basically what·we~re here· for today,·and·I promise to be 

brief and move things along, so I won't be·wordy·right 

now.· But basically we·are·here for a rather simple 

principle. We·~re dealing··with Code Section 58.440.6, 

dealing with what we claim to be.the·industrial 

exemption available for what we do.·· 

~ ·: ~.: ·:· ::; ~-~~---Basically, your Honor, we • re going to be 

telling you by.way of'the evidence ~hich we are seeking to 

-· . 
RICHARD B. DAISEY 

FREE LANCE 
STE.NOTYPE REPORTER • 

PRINCETON. Wf.ST VIRGINIA 24740 
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introduce, and present to the Court, evidence which will 

demonstrate that the breeding and processing procedures, 

which we employ at the local Dublin facility, would 

qualify for treatment as an industrial processing situation 

~: .. -~~;Succinctly stated, we are doing this by 

vray of attempting to show the Court how it is that \ve 

take either by manipulative breeding, and that gets pretty 

cornplic~ted and pretty zany .. and Space Gordony, but by 

manipulative breeding and exotic processing, we radically 

change and convert· what would otherwise be, if left 

unfeather~d, a normal-animal species into a highly treated, 

highly processed, highly structured, highly altered 

spe~ies, and· it goes~the whole·gamut from very small 

rodents to.very large, f9~:instance, Newfoundland dogs. 

~- ·.: .·. ~-:. ·we. are going. :to .. seek to introduce · 

testimony which will·go.into every step of the process, 

whereby .that which would, if left.unfeathered, have grown 

up to be an animal if turned into a laboratory species, 

which is very dissimilar, distinct and different from 

what God put on this earth, if you will. 

:~:·~~we're going to show that this is a 

highly specialized,. highly structured, highly scientific 

process from the aborigines to the fruition, when it reache; 

RICHARD B. DAISEY 
FREE LANCE 

STENOTYPE REPORTER 
PRINCETON, WEST VIRGINIA 24740 
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its ultimate customer. 

· .. We're going to show to the Court by the 

way of evidence how this is, in every sense of the word, 

an industrial process by which we have, for instance, 

in this locale, engaged in production of almost $2 million 

per year of these species, and how this is broken into. 

different categories, products produced in that 

facility, and how that product is very_much changed and 

.. ..... .:. -. ~ ::. · . altered. • I -~ "'• 

. : ~ .. : .. . : :; ~So we're going to attempt to prove to the 

Court how this is very different from a natural flow of 

events, how this could not have occurred had it not been~ 

for·all:of this processing that we do alorig the·way in a 

highly scientific and highly labor intensive· area, .. so. 

that at the end; what·we are selling is very different 

from that which would have evolved had it not been for··· .. 

all of.the different·mechanical, industrial steps.·taken 

along the way. ·. ::. ·-· ·· .. :-.:: :. _ . .:::·~:-.· .. -,_ . .- :. 

THE COURT: Thank you, sir. . ._; ::.:: :..:2-v ... :· •. :: ~.: 

Mr. Combs? .. ·. 

· -.. · :;r_'~- .. OPENING STATEMENT ON BEHALF ·op THE DEFENDANT 

.. :, -~ ~: ~·- -.~ C -~~ .. -. ·MR; r.tOORE: Your Honor, my name is Glen 

Hoare. As already indicated, I represent the Conunonws.:llth, 

.... ---·- -------·- ·- ..... -·--- ... _ ............ -·- . -

~..-

T •• -~ 
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the State Tax Department in this matter. I'm.going to 

introduced Mr. Russell Whitehead, who is the head of the 

audit program of the Department of Taxation, who will 

present the Department's position with respect to this 

question. . .... 
• • ~ ~ ~- ' • I 

.. ' < :.:.:. It will probably--be helpful if I briefly 

describe the way the Sales and Use Tax Statute operates. 

All purchases of tqngible personal property, and I 

realize of course that·you·are very familiar with the 

sales tax, in the State'of Virginia, are subject to the 

sales tax/ unless there is some exemption. · 

(: ·· ~:. Exemption_s can come in two ways. They can 

be necessary and-essential and provided for by· the 

federal constitution. ·For·exarnple, if Flow Research buys 

products or orders products from the State of West 

Virginia, let's say;·and has them delivered into Virginia, 

Virginia can.'t assert a sales tax on that. It's a 

transaction of interstate commerce .. 

. _:: · ~ ~· :·:-~ ~-- ·;However, and let me go ahead ·and say what 

the other source of exemptions are, ·the sales and use 

Tax Act- is contained ·in Section 58-441.1 through about 

.45 of the Code of-Virginia. 

~· Exemptions from the imposition of the Sales 
~,....,.""' 

RICHARD 8. DAISEY 
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and Use Tax are contained in Section 58~441.6, and as Mr. 

McCarthy has already pointed out, what we are talking 

about is an exemption contained in the first paragraph of 

Section 58-441.6, actually down to the first semicolon in 

that paragraph. I'll just read this to Y9U and briefly 

try to explain to you what we think it means. 

!~The._. terms sale at retail, lease 

t. ~ or rental~ distribution, use, storage 

and consumption shall not~include 

,. ·. ···:industrial materials for future. . . 

·-· ... =~rocessing,·manufacturing,_refining, 

·· or conversion into articles of 

tangible personal property_for resale .. . ... 

· .-.. ··:.: .-·._:.:·where such industrial materials either 

~.:- .. ': ~~: ~~ ~ en t e r into . the prod u c t ion of or b e come ; , 

a component part=of the~finished 

· p r o d u c t . " ~- : . ·. ~.- f ·:· l 

-~~-. :-:-.:r.··~~r:·: r:·~What this essentially means is that if a 

processor or manufacturer purchases materials to be used 

in his business, and they_fall_within this description 

of industrial materials.for future processing, as I just 

read, then they will not be subject to either the Sales 

or the Use Tax in .Virginia. \ :... . ~ . ,. . 

RICHARD 8. DAISEY 
FREE LANCE 

STF.NOTYPE REPORTER 
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The Use Tax is imposed whenever the Sales 

Tax was not imposed by reason of some exemption or for 

some other reason, but the reason for the exemption 

ceases to pertain to the articles. .· 

~-·In the case of interstate commerce, if you 

bought something interstate commerce, had it delivered 

into Virgi~ia, anybody would be liable to a Use Tax for 

the use of that article ;in.Virginia. . : "*':' ~ '·· •• 

:- -.. ·.· .· -: ~.~·:~.As a practical matter, you probably know 

that if you.order something from a store.in Charleston 

and it's·delivered here, you probably don't pay Use Tax 

on it • 

. -:.:·--::-.·.·: ... .:But we.·have 1 an audit pr9gram for businesses, 

and we discover~when these sort of transactions occur, 

:·· · i. "_.: .. ; ·, · .. :· .-The other time that a Use Tax is applied 

is where someone either wrongfully used or applied for 

an exemption or said he was exempt from the tax at the 

time of purchase or·· correctly said so but for some reason 

the exa~mption no longer applies, and the use of the 

particular object becomes subject to the Use Tax in 

Virginia. 

That's what we have here. We had an 

l:f.~ 
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assessment of the Use Tax where Flow Research bought 

items that were exempt from taxes, and they are going to 

assert it was always exempt from tax. 

The Department of Taxation says it is 

not, but it doesn't qualify under the Department's 

·construction of this particular statutory language granting 

the exemption. 

So essentially what we have here is a· 

simple question, as Mr. McCarthy said, that is, what·= 

Flow Research is ·processing for the'purpose of the term 

of the statute. · ·! . ·::· 2.: : .: .... .. -.: ; ... ~' :. ' . .. • .• : ~. ~.:; • f . . . "r . : .. . ,· ~I •" - .. ~ 

Mr. Whitehead will ·.testify, takes· the position· that :the · .. 

exemption.is not available here, and very simply, I 
,... . 

believe Mr. Whitehead will testify that·~fiat~F16w Rese~ich 

is selling here is rats~ dogs, other ty~e of ·labotatory 

animals that are going· to be ·-used for medical :~research or 

other . purposes. · .-; ;: ~ ·~ :'. · :· ~:· ': s \::..: : '' 

Th~ first item that I·can-~e~; the first 

identifiable raw material·~ that you 'could say went· into-· 

that rat, ·was a ·baby rat, and the baby rat grew.up from .. --

it was fed, given medication, it slept. 

I might also add the items we have in · 

':~;::, 
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question are feed for animals; supplies, the exact nature 

of which I am not sure of, but I'm sure that will come 

out. Medicine that is given to these animals and bedding 

material. . f: : '; . \ 

They assert that they are processing these 

~nirnals, so th~t these objects, which they use in their 

business, are exempt from the tax. 

The Tax Department will say, "No. What· 

you are doing is ·not processing in the industrial sense." 

·~ ·. :· ·i ··:. Processing in the industrial sense 

contemplates assembly line type of procedure, whereby 

raw materials.are treated or combined in a certain way: 

to effect a significant transformation of the raw material 

in the final-product~ 

The-Tax Department very simply says,.~'You've 

taken a·Baby;rat;:fed th~ rat;.it grew··up and what you: 

have ··was-· a full grown ·rat·. There is no ·significant .: : 

i' 

change in=this rat.that you sell."· . 

. :· · ~: · ·• :~ '.:. t:!::~ t .. : .:Essentially the Tax Department, Mr. 

Whitehead.will say that what they do in the eyes of the 

Tax Department is· .just selling at retail in a mercantile 

type of operation; 

:~:~:; ~:~-. -~·.~~·---~~-There are a few things I would like to · · 
,..,._. 
vV 
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point out about some tax matters. The Supreme Court has 

established the pri~ciple that a tax assessment is 

prima facie correct. I would go into the cases here. I 

don't think it'~ ne~e~sary, becaus~ we're going to have to 

brief this at the end of this trial, ar-~vay, and at that 

time I'll. get into my case law authority. But let me just 

say that I·~ asse~ting ~his p~si tiOJ:? ... r~ght. nt?W. 

The Supreme Court of Virginia has stated thai . . . -. . - - . . . . ., . . ... ~ 

tax assessment is pri~~ ~~cie co~~~~t, and the burde~ is 

upon ti:e t~)fpayer -t:-o .. ~~O\v · the assessment had been 

wr.ongly made. -- .-
-'-J :. . • ... -· 

· .... . : Secondly, an exernp-t;:ion, since __ it gives a 
• '• .... - I • •. . ; 

special_ t~eatment to a group or p~rticular taxpayer, is. 
. . . . .. -· . . - . . - . - ·~ . . . .. . - . \ 

to be st~ictly construed against the taxpayer. 

<?~ .. th~ =-·other han~~ . as you -~~~.J2robably 

aware, taxing statutes ~~e ~trictly _constru~d against the 

Tax Department, against. the State. .We are talking ·about 
. . . ..: - - . ·... . . . ,_ . 

an ·~xemp~~on posi~ion which is .to be strictly const~ued 

~gainst. t~e taxpayer 1 . or against the granting of the 

exemption, I should say. .. ·~: •.. •• ',; J : t.·-~ ... • •• 0 

" ~ . ..,, 

.. , c;:. :. 
:. _Finally there is a princiJ?le that has been 

set forth in several cases of the Virginia Supreme Court 

that an interpret~ti?n of a statute by officials charged 
C\.A 
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with i'ts administration is entitled to great weight, and 

I would also like to.have the Court aware of that concept. 

We also have, or I have, c ;_scovered cases 

in other jurisdictions which support the basic position 

of. the Tax Department, that feeding an< ,raising animals 

from a small animal to a large animal does not 

constitute processing in the industrial sense. 

·.~These·· cases ·arose U:nder sales -tax laws 

of other jurisdictions, and naturally the language is 

somewhat different,·but·r believe, as you will see when 

you get a chance to.read the briefs and consider this 

in more detail,tthat they are sufficiently analogous 

type'statutes·to llave some bearing on this question before 

us today. 

THE COURT : · Thank you very·. much. 

MR·.·. INGRAM: . Let me arise. to: apologize 

' to Mr. Moore. I ·may have called him·combs. There·is a 

name out·here that 

:. THE COURT: Yes ... I did write it down. 

You did call him Combs. · · - ··, · ·· ....... , .. : .... : ; .... ,::- ~ ···- . 

MR. INGRAM: I apologize. 

:, ·Another gentleman I failed to introduce is 
0"> 
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Mr. Dick Daisey, who has consented to report it. 

·THE COURT: Do you want to call your first 

witness? • I .· ···:,.. ;··.··.· ... - .... :-: .· 

•.. : MR .. McCARTHY: I will cal 14 Hr. Hall. 

Whereupon, . 

· .. : .. JOSEPH E. HALL. ' .. 

was called as a witness and, after having been first duly 

sworn by tl:Le Clerk, was examined and testified-as 

follows: ·- ~- ! I. . ' . ~. 

:·DIRECT EXAMINATION .... ~· •. -~ 1 ~ 

· · ·· · · ~ ~ ~ .. . ·· .. ··):· .. By Mr. McCarthy: : . · . c. .. , . ,· 

1:·~; ::.::·.~~-'·. ,_.Q. ·.·.::. .. Would-you. be kind enough to state for the 

record your name and address?; .. ::.::· .::, .. ·:·~·-,~~. ..:a ~l ; '. :: ·. 
. ..... . 
, ..... . 

.... · ~ :.~.;~ .. -:i:,tA., ~.My name i~ Joseph E. Hall. !:-live at 

i0021 Lochnest court, ,·Vienna, '.Vi:r:giriia, ·Fairfax County. 

2 Q Mr. ·Hall, what is your employment? 

I'm president of Flow General,·Incorporated. 

3 Q Ar.e =_you president of any other corporate 

entit.ies? 

A I'm also president of two subsidiaries of 

Flow General. I'm president of Flow Laboratories, 

Incorporated and General Research, Incorporated, both 

wholly owned subsidiaries of Flow General, Incorporated. 
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4 Q . With regard to Flow Research Animals, what 

is your connection? ·· 

A· ··Flow Research Animals, vihat was formerly 

that, is now known as the Flo'\v Dublin oi~"ision of Flow 

Laboratories, Inc. . : \. . ·. ~ - ·~ ::, .. ·- .. 

5 Q- When did that change oc jr? .· 

A Up until about six months ago Flow Dublin, 

if you will, which it is now known as, was a separate 

corporate entity, incorporated in the State of Virginia, 

and about six months ago·, as··part of an over-all 

reorganization, it became a division as opposed to a 

separate corporate ·entity •. .. -;· ',,; : . .. ·-~:.. . ··: .- ." . ... . . ; . 

6·: ~- · .:. ·. Q_ · ....... _:rn other words, the ·corporate entity lost 

its identity,·but it·became a·division of-Flow? 

•• •• -:::-.. 
4 -~ A:-~ ,_.·.Laboratories, Inc. 

7 Q Which in turn is a· subsidiary of Flow ·. -

General.~ .. . ...... .-. 
•••• .L...1- .... ... ' .... · .: -

-That's-correct. 

8 Q Of which you are ·.president of both.·. 

A .,. .. That's correct. -. . ; .... 
:..·.) . .-... ~ -·. ( 

9 .. : . ·.. _ . Q: . .- ·.In· other words, if there was still a 

Flow Research Animals,.which is the Plaintiff in this 

case, it would be on one level, the parent company of 

::f{f 
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that would be Flow Laboratories, and you are president 

of that, and the grandparent of that would be the 

super corporate structure, Flow General. 

. A That's correct, sir. 

10 . : "Q -Are you familiar with t 3 chronology and 

history of events that evolved, whereby years ago what 

used to be the Springer-Shelton facility was acquired by 

Flow? 

Yes • ~ I am ~· :- ' . . . ~ . ' - :" .. .. . ' ·.: . . . 

11 ·. :.Q· , .. How did that come about, l'4r. Hall? 

A In 1967, I believe it was, Flow Laboratories 

a biological-biomedical products company, decided to 

expand its product line; and just·to briefly explain that, 

Flow Laboratories ··has always had a ·line of products which 

were· used in virus research.:- .... l·l ~ :~·:: ! c-:' -~ ::-· 1": •) ~:··.. •.:. -

~· . .;·~.-:~::; .1. ~.:.!.. : ·A ·virus is· a parasite.··· It ·needs· a living 

cell; a living organism on which to grow. A virus will 

not grow on a ·table •top. 

· ·::.(·~:.:-:€ . ..! .~:1 :--.These living organisms can come in two 

different forms: One being in a life system, which is 

called en vivo, and another. being in an artificial, in 

a test tube, or en.vitro. . • . \-...'. -•. ·• '. t.. • ••. 

· · .· .. ·-: .. A product lin~l~k~ that we had prior to 
'-' '-' 
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1967 was the latter, the test tube system, if you will, 

the en vitro system. It was decided it would round out 
·"' 

the product line very nicely to have the other system, the 

living system, the animal. For that reason Flow acquired 

the Shelton-Springer operation in Dublin, Virgini~, which 

was then known as Dublin Laboratory Ar. :als. · 

12 Q So, in other words, it was to broaden the 

expanse of your product line that you acquired this 

facility in Dublin, in:order to get-into what you call 

the en Yitro business. \: .... ~. '\ .... ·~ 

, ··• A·_ · · ~ Yes .• · , · .· . ,.. .. .~ - .- -. 
- t ·- • •• • • •• ' ...... -: 

13 _.,If.- ... ~-Q . .' . .. : , How is it·that at this point in time Flow 

acquired this.·particular facility? _ .. ,. • ' .... ~: .- ."...f .-. 

1· ~- · ·::· ·-~· ~ .. ·!.i· I~ t~ink. there were a couple of reasons. 

One of the reasons,·quite honestly, relates to my·own 

personal situation.· :I then was the treasurer·of Flow 

Laboratories, and very much involved in the management. 

I'm a native of this part of the country. ·So I was very 

interested in having an operation down in this. part of 

the country. ·so that was one reason. 

·.·.· :·. ·. ~- ·: ·.; . ·Another reason, I guess, just relates to 

what I said before, that having to do with the desire to 
. 

expand the product line. 
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This \vas a nice, small; compact operation. 

The people that were involved in .. it, we felt, were very 

interesting. So we came. 

14 Q ·After you acquired and n[ ~d it the.Flow 

Research Animal facility in '67, what happened with 

regard to the business and the operat_Jn of this particular 

plant? 

A When we acquired this in '67 first let 

me say that shortly after we acquired this, we acquired 

two other industrial type laboratory ·animal operations, 

one up in Liberty County, New York, which is north of 

New York City, and another 6ne up in Montgomery County, 

Maryland. One was.in·the.business;9f~producing Beagles, 

the other. producing rabbits~ ~ :: .: .:·.·.·. . '- ·- '' 

so·within six months'we had three different 

laboratory animal businesses, operations:going, if you 

will .. ··.: ~~·.:.~_·: ~ _ . .... ·:.:-.·:- ~.: J. ::. :::··.:·· .. ~: -~!·1 t:-· .. . · ·_ .. ·~ :· ~ :· ..... ·. 

For numerous reasons relating to the 

management, I think principally that we had inherited 

in these acquisitions, these operations encountered 

financial difficulties. . •. : ! . '_. . ~. ~- :~~ .- ·:. ~..: ;_" ~. .. : ... ... ' -

15 Did you personally become involved in the 

operation? . . . . ("l7 .... " .... · .. ! .• _; . J ! .:t . : 
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A :.In 1968 I was made president of this 

operation, this operation being Dublin Laboratory Animals 

or Flow Research Animals, and shortly thereafter we 

combined the other two industrial laborator~:{ animal 

operations into the Dublin operation. So at that point 

in time we had all three consolidated in this area. 

16 Q 
... .. So you folded them all into the Dublin 

facility. ._ 

A ··Yes. • -: 4. ... ; .. _ • ~: ~ .... : .• :_ ·' ••• -' ,· . ' . 

17 Q ~hen what happened, Mr. Hall? 

A We ·s_:t:_~uggled for several years ... _We 

incurred losses of the magnitude of $250,000-300,000 a 

year.· we·were·a· relatively small company. 

18 Q You.mean in. this facility?~ .-- ,... .. - ~ - .. 
~ \ . . . . ... 

· :_·:··.-=; .. A ·. ·Yes~~.~ In~ this operation_.· .. :'::· -.. ..-::·~;: 

... - --~ ·-: · '·· .. ::: ._·._We wer~ a relatively small company. So 

that was quite an over-all impact on our total corporate 

situation. ~· ·~ •: • ·- l I, • • , 
.... , .. .. . 

.. :·.: ~. :. :: ;,._ ~- 0 ·-.These losses continued in varying. degrees, 

in decreasing degrees, if you will, up until perhaps 

1971-72, when we. started approaching a break-even 

situation. . ·' ·~ .~: : ·'. 

The last couple of years we have operated at 
OQ 
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a break-even situation, or at a small, modest profit 

position. ·'. ·:: : 

19 Q . In that time period, as it has evolved, 

has the operation grown or gotten smalL_r, or how has .J.. 
~~ 

gone? .. .. , 
... '.· ... ·- . 

operation has I • of A· .. The grot.vn ~n a couple 

r:espects . ~~hen we. acquired the operation, I don't really .. 

recall the number, but ·I would ima~ine they were probably 

doing a buiiness in the neighborhood of $200,000 6r $250,00 

a year. • •· • .. I~. ~ !.: .. o 1;i~~ -~.:: :..:.·.:. ~·· :. ::: ,_:· :.-. :- .... : . 

Today .the~value of all the product we 

produce.here is about $1.8 million. So there has been 

a significant growth. in t;.hat ·respec~.·- ·. ·: :· ·l ·· .. -::-:.· .:·····. · 

eTher~ }Jas also been· a signifi.cant growth 

in terms of the· .facilities that are employed. When we 

acquired the ?peration,they had one facility; which was 

over.adjacent t? the airport, the N~w River.Valley Airport. 

:.·.· .. : _;·~ cc:.::·.c<·:We·still operate.that facility, but in 

addition we occupy 175 acres of what used to be the 

Arsenal property, which is just off the interstate coming 

.. . - - . ·. ; We have renovated perhaps half a dozen 

of the Arsena1 property buildings, so that they suit 

99 
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our particular purposes. 

In those buildings we have things like 

product production areas, laboratory production areas, 

office space and that type of thing. 

,· .. MR. MOORE: Your Honor I would like to 

point out one thing, and perhaps you should be aware of 

this. ~qe•re concerned with an audit period from 1967 to 

1970, and I don't object to this gentleman testifying 

to all of these matters, but I think you should be aware 

in:determining the facts of the case how they operated 

bet\veen ·that period __ ~s going to be the important 

consideration. . _ ,·. ·> ·- · ~· .: ; : : :: ·: ,-, , ·.- :. .· :. -. :-. . ~-: :: ~: ;.;~- ._.. . ..... 
'~. 

• · ··.J. - ·-:.; :_·~· ::-:--: THE COURT: . The· application of September 
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of 1966, Jftne of '68 and July of ~66_to:september of_ '70 • 

. , .... In response to that ... we've . 

been under a·protest.situation ever since the~, and of 

course we have precedent ramifications to any decisions 

made in connection with that audit period. 

· .. :;:~-:.·"'·-·:c· ~-:_:'! ~ ;,-::: But I:·. think that Mr. Hall will ~ell you that 

the.type of operation, except for maybe it's larger in 

some respects now, is basically the same. ·So I. think 

you will see the continuity of. that tie-in, if you will 

allow us to develop it. a little more. ·· ··.;·· · 
"" ~'ln. . ...Ji_-..J.V 
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MR. MOORE: I have no objection to that, 

your Honor~ ·I just wanted to point this out to your 

attention. 
... 

• .. 0 ~. 

THE COURT: Thank· you. ! ~ :ess he's giving 

me the history of'the company. "·' : . .. 

MR~ McCARTHY: I'm tryin~ to, your Honor, 

so we all understand where·we·are. · 

By Mr. McCarthy: 

20 Q You have heard t-1r. Moore • s comment on my. 

last question. Is there ihy significant or substantial 

difference in, say, is there a dichotomy between the period 

of • 66 to '70 and betw'een '70 to:the present time, or 

would you care to: comnieht on· .. that?-: 

...... ·:,_:.-.: . , A~.!- ,._;·!· .. think 'there· .. ·are several· dichotomies. 

Certainly one· in terms of ··the! ·sfze of the· operation, as 

I pain ted out earlier .. :-:Number one. 

Number. two, I think there is· a· dichotomy 

in terms of the way-things have to be done today, as 

opposed to the way they.had~t6 b~ don~· in ~970, as opposed 

to the way they had· to· be done··in-~1966. I ~ '• o 

~: T~is operation is involved in a very 

sophisticated area or activity. -It becomes more 

sophisticated e~ch day. These sophistications, if you will 

:J ~Jl. 
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I 
i 

are introduced by scientific requirements, by customer ' 1 
I 

t 
requirements, and so forth .. I 

·Then also just one additional comment on i 
l 
; 

that: \"'lhen \ve acquired the operation, the emphasis was 

certainly on laboratory animals. Today laboratory 

animals is only about 30 per cent of the volume in that 

operation. So that is something that has evolved over 

the years. 

That change did not take place on January 

1 of a particular year~ ~··It was just an evolutionary 

process. 

~c·:.:.. :·:~ {:~·:-.MR. ·MOORE: In view of -the testimony of 

the witness, I think that since theie is such a ~. '; 

dichotomy, in order to.keep this ·from.being so confusing, 

we would limit his testirno~y- to how Flow Research oper~ted 

in the years in question. >~. ~- ·~' ·=~ ' .. · _::.: :: :·, .,_ ; . .: : .. 

I·agree with that~ 

By Mr. McCarthy: 

21 Q Has the business operation or product 

line changed in any way between '66 and '70 and '70 and 

the present time?c .. . . 
. . -

A I'm struggling with that only because I 

need 
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windo\vs, what happened in that time period. 

I would say that by 1970 we were doing 

~verything we're doing today, but not in the same degree 

that we're doing it today. 

As an.example, I would say in 1970 there 

was probably more emphasis-- I wouldn't say probably--· 

I'm sure that we produced more laboratory animals then 

than we do now, in proportion. 

Today we·produce more other things,-once 

again in proportion, than we did in 1970 • 

22. .. ·: .. Q But were the same things produced, maybe 

in varying years and cycles in business, maybe the 

product mixes, the proportion of the product mixes changed 

but has t~e over-all product line-radically·changed or 

been altered in· that time period? ... ~ - . 
., . • I . ·.:' ..... "' 

· .~. ,·· · ·:-.~-:-·A_. I don • t think it • s radically changed in 

terms of the product we produce, as:opposed to the 

numbers.: 

The numbers changed,but the product line is 

the same. ··. ... ·.- . '- : . :~ . ··. :... . . 

•· J I. ~;·.A.,~ .. I believe that • s true.· 

24 .. ·.·. ~· >Q How about the employment situation? Is that 

about the same? . Do you know how many employees there are ., ()~ 
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.-A __ ,· _Yes.· Now we employ about 85 people, and 

over the years that number has ranged between 80m 100 

people. 

25 Q Do you know what the payroll is? 

A- Yes. About one-half mil~ion dollars a 

year. 

26 Q What would it have been in '66 to '70? 

A In 1970 I can ·only speculate. But in 

1970, considering the inflationary impact, I would guess 

the payroll was probably maybe $300,000. 

·· -.. ·--~·-. ·.~:·.·_;In 1966 I doubt if it was $100,000. 

27 -: -::. · .. Q. .~In other words, between·' 66 and.' 70 it 

grew, put relatively constant-between '69 and now. 

A Yes.· .·In terms of·the activity, 'relative 

and constant. ·. ¥ •• • :_ -~~·-· .. :: .... ~.c~; '1 : .. ::-; :·:.:~~:= .. ~ t:, • .J. .:~ •• :' • • 

28 · ·_;_. ·_Q · ::;· Has it been relatively constant vrith 

regard to the over-all number of people employed in that 

time period? 

A It's been ~elatively constant since 1970. 

At some point in time, and I really don't know what point 

in time that was, we reached the 100 employee level, and 

I think that probably would have been before 1970. 
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29 Q In other words,. if there is any change, the 

high water mark was reached between the relative time 

period of this lawsuit, rather than from '70 on. 

A Yes. 

30 Q . : Are you familiar, in your capacity then 

as president of.Flow Research Animals," :h the origins 

of the lawsuit that brings.us-all here today?. 

-.. 
A I am .. very familiar wit~ it. Yes. 

31 _ .. -Q. ·. Cc;tn you tell:· me how .it evolved, and what 

occurred? :·· '1 . 

... .... A . . The parent~ company, Flo\v Laboratories, 

Inc., was acquired by.a.company named General Research 

Corporation. Incidentally, 1we·.are still -associated with 

General R~search, but--it has been reorganized. ·. ~- _ · 

:· =~-~ ·-: .· ·: :~ i .·But we were acquired in 1969. I. think that 

acquisition ·triggered a Sales Tax audit,-- because when· 

Flow Laboratories.was acquired, also Flow Research 

Animals was acquired. ·. I. think that triggered a· Sales 

Tax audit.· 

So shortly thereafter there was in fact a 

Sales Tax audit.· ·· = :·: · .. -~; . ~.:. (.::.-.·.:' · .p t 

3~ Q What had happened? What had you done with 

regard to Sales and Use Tax prior to that time? 
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A Prior to that time we had not paid Sales 

and Use Tax on this operation. 

33 Q Can you tell us why? 

A We were operating under the belief and 

understanding, which was the same belief and understanding 

that Shelton and Springer had, if you ~11, that we were 

not subject to the Virginia Sales and Use Tax. 

34 ·Q At that point in timP., when you comm~nced 

to operate your .plant down here and claim. the availability 

of this exemption, what caused you to do that? Did you 

make a corporate decision? Did you get advice of counsel? 

Did_you rely on somebody to advise you of that?·. .. ' 

:.-:A -.What caused us to do that was simply 

Steve Shelton's understanding that this operation qualified 

for an exemption under th~ research exemption, which is 

provided for in the Code, and Steve's information came 

from,_ so Steve told me, "A State Tax official.". So that's 

why we believed that we were not subject to that tax. 

35 Q. In other words, ·from the beginning you were 

under the impression from the previous owner that the 

activities carrying on were exempt from taxation? 

A ~ ;:-.· That • s right. . . . .. ... : .. -· . ··, •.;, ~ .... 

36 . Q . , .Did that enter into your decision to 
10C 
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consolidate what you just told the Court earlier, the 

three operations into one plant facility down here? 

.. A · Absolutely. Simply because, as I did tell 

the Court earlier, we were having extreme financial · 

difficulties with those operations, and cost was a very 

important consideration. · · 

,· .-:-,·.·: · : ::- : When you're talking about then, I guess 

it was a two or three per cent additional cost factor, 

when you're looking at a marginal operation, that's 

important.·-

37 · . : :· ·Q :. So ··it was during those time periods, I 

believe your testimony was, that you were dropping two 

or .$300, 000. a year :-into "the business. ·: . . · .~ · .. 

.A 

38 Q 

That's ·correct~·· ........ ... - ... .- . . -. - . 

So in 1969,· when Flow was acquired by 

General- Research;· you ·believed there was triggered a 

Sales .. Tax audit·.-. :: :. I .. ·-- ;,. ;~· ! :·. ::. 0; 

........... . .. 

39 

.. .:; ~-·-~· =:.: A .. , .. Correct. ·~· .... : 

Q What happened then? 

~.:. 0 \ 
• ~ • : - •• 0 • 

.... .,_,.. .. ., • 0 -

:;.· -~ t: . ' ... ' .; ,- . ; - .. 

' .-- ...... 

. ·.·· ._ ........ ~ 

A The tax auditors came in.·· They performed 

their review, their examination, and they issued a report 

which contained the tax assessment of some $15,000 plus. 

They wrote us a letter notifying us of that. There was an 
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exchange of correspondence. 

They, in their correspondence, I think 

cited Oklahoma authority in one instance, held that we 

in fact were not exempt from the Virgitli(... Sales and Use 

Tax. 

Our reaction to that was one of, I don't 

know, complete disbelief, if you will, complete disbelief 

because I have a-very~firm conviction that we have an 

industrial operation1· and I have a very strong under-

standing and belief that_ industrial. operations are 

exempt from this tax. 

So when we gotothat (1) audit and {2) 

results of. that __ audit,: I was- comploetely shocked • 

40- 0 • :~ • ::·1-=-00 ·' r What ifo:anything did you do then, sir,? 

·:.0 :: A 0 °; :;_:.After. an exchange of correspondence and 

spending-a lot of money on very expensive lawyers, if 

you will -- excuse me,· sir ~-. 0 we paid the- assessment and 

protested it, and the amount paid was $16,647.97 ... 

_41° 00 :=~~-;t ·.:Q
0

•

0 0 What 00 are·you.referring to now?~-.· 

: '."-

0

, ·.:i ·A .. :- The.- amount of tax. $16,647.97. That 

included interestoof $942.34, and we paid that amount 

under protest. : 0.·, .. ·: 0 :-:.: ! .• 0 : _ .4.!. 0 ... 

42 0 .. __ • Q . 0 0 Before the time you got the expensive 
Jft ............... 
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lawyers involved in this case, when you were initially 
I 

appealing the decision of the tax people in Virginia, did 

you appeal it by way of correspondence, and do you have 

that correspondence with you today? 

A r· did appeal it by way of correspondence. 

I don't have in front of me my corres~~ndence. I have in 

front of me certain correspondence from the State. 

43 Q Was that advising you of their declination 

of the exemption statute? 

A Yes •. :This particulc:tr letter dated 

November 13th . - ~-~ -~ :.. ~ 0 • ::: ~ ~. 0 -:; ·: •• i : '.;. 

44 . o·~>- ::When you were initially doing these 

exchanges of correspondence and appeals to the State 

taxing authorities, what kind of background do·you have 

by way of ability which would enable you to carry on this 

struggle? ... ··.: '.· ' ! ' : ....... :. ': ~ .. , •• 

:·:o ·· ·• ~=E=· A --~·~:·Prior to joining Flow Laboratories in 

1966 I was ernployed'for ten years by Arthur Young & 

Company, which is.one·of the·~nternational Big Eight, 

t if you will, accounting firms. I'rn·a certified public 

accountant, and was just immediately prior to joining 

Flow, the tax manager of Arthur Young's Washington, D.C., 

operation. So I have some familiarity with tax law. 

:! ()~l 
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45 Q So accordingly you pursued this remedy of 

seeking to have them reverse their position on a -

bureaucratic level prior to the time you got the 

"expensive lawyers" involved. 

A That's correct. 

46 Q Do you have with ·you .your decline letter of 

November, ·19 7 0? 

A Do I have it with me? 

47 Q Yes. . , .. - ~ 
: 

--- - ·-

- A Yes, sir. 

48 Q Is that'the one in which they rely on 

Oklahoma authority for their position? 

A Yes. . . .· ._· ...... : . 

MR •. McCARTHY: '.Your Honor, I'd like to 

introduce this into~~vidence. .··.: 
. ... : 
• ~ •• • .... : t 

. . -
;.: ! ~- .• .: ~~ :_: ./ THE COURT: . Mr.· Moore I have. you seen it? 

Do you have ·any objection? . '·-..._ i ;._~·~<:-., .. ! ·:,"·-·: ·::•.·..;· .•. :· 

, -.. MR. MOORE: -r have no objection. 

THE COURT: ~Do ·you want to introduce· it? . 

MR.: McCARTHY: As Plaintiff's Exhibit No. 1. 

r:::: -:::-.-~:-·: (Plaintiff's Exhibit No. 1 was 

:-. ·· · ·..... \:~··_:-marked for identification and 

evidence.) 
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By Mr. McCarthy: 

49 Q So after you lost your administrative 

appeals by way of these correspondence, you then filed 

under protest. Is that correct? 

~ We then paid under protest. Yes. 

50 Q . ·.From that time forward you have paid under 

protest in the succeeding years. Is that correct? 

A That's correct.·· 

... :-MR~·McCARTHY: May.I have the Court's 

indulgence just-a moment?. 

·. 
' ... 

51 

, ...... .... 

Q 

THE COURT: Yes • 

. . (Discussion off the record • ) 

THE=COURT: Back .on·the record. 

By Mr. McCarthy: 

Mr. Hall, I:have·one last question I was 

reminded_of by Mr. _Ingram. What are the numbers of 

animals processed in the Dublin Plant, if.you know? 

A What are the numbers? 

52:::~·:: :1 •. ~.- :~ · Q ·: :~·Yes.. What kind. of numbers are we . talking 

about? How many animals? ·.~ _: :::·:·; >. 

'0 

53. 

:::~,:!~ ... THE COURT: What year are we talking about? 

.Q 

By .Mr. McCarthy: 

Is there any difference in the year? Why 
-i-111 . - ---~. 
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don't you answer the whole thing, from now to '67? Just 

in round figures, if you know. 

.A For 1967, .are you speaking strictly of 

animals? 

54 Q Okay. Could we go back one step? What 

is your over-all product line, as you people would see it 

as a businessman out of the Dublin facility? 

A Our over-all.product line out of the Dublin 

facility, .. biological product consisting of animals or 

products of animal origin. 

55:.:.. Q ").. I'm sorry?· 

A Or products· of animal origin. 

. 56:.:.: ·, Q .. ~: ~.First of ·all, what is ·your over-all produc-

tion? 

A The value of that-production today is: 

about $1.8 million • 

57 Q How is-that· ·1.8 broken up? · ··· .. ~.-. ;.:· 

:·.··:A .... :-About 30 per cent of that consists of , 

. laboratory animals,· about ten per cent consists of testing 

services. We perform for testing services research, 

really, that we perform for --

MR. MOORE: Excuse me. May I interrupt? 

Are you saying now -- I object to this again, because it 
~A...-.. 
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speaks of how Flow Research operates now, and also to 

·point out that the subject of this lawsuit, or certain 

supplies that are used with respect to raising animals 

first of alL I don•t see the relevance of this other 

operation and, secondly, it hasn't bee~ ~ade clear to me 

that they actually had this other operation at the time 

of the audit in question. 

....... . .. 
! -: •. t ~. MR. McCARTHY: ·Could I be heard on that? 

First of all, with regard to what is in dispute in the 

audit, we're talking about bedding, food, chemicals and 

medicine, basically, -and carton facilities. 

:::.~- · Y:·-:·.-.. THE COURT: Isn!t that for:·the years set 

forth in your application? 

· MR.:- McCARTHY; --:Yes. 

THE COURT:· ... -r wonder if we could stick ·to 

that_; .. then? -· .. - .. ·.: 
~ "· • .r •• 

MR .• McCARTHY: I was going .. to take the 

witness through that, and all the way back through, so 

you will know exactly where it is now and where it was 

all throughout. I think his testimony up to this time, 

your Honor, has besn that the product line has been 

constant. .The only difference has been the over-all 

percentages have been changed in ~he flows during that 
;QA'l 
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time period. 

Secondly, your Honor, since all the 

materials that are produced by the Dublin Plant have 

their geneses in animals, it doesn't rna tter really 

what the end product is, if its origin iP some refinement 

from animals. That's our position. 

Consequently, we need to get into bedding 

and chemicals and medicine, be6ause they wer~ necessary 

to preserve that animal to use in the ultimate industrial 

use that we rendered it.-·· ~ 
.. . ~ . 

·-·· '-THE COURT: What I'm interested· in hearing 

is what happened up until 1970, because- that's what the:··· 

application· is· for.:· ·-~:1 ~ 

- .. : . : :· ~·· . . ; ( \! i . 

58 Q Mr. ·Hall·,·. ho\-1 is. the over-all product mix 

in 1970 different from the mix, say, today? 

: -~ ... · ~.-.:4::.- ~·-A i.-=. A much· larger proportion of the total 

production in 1970 consisted of laboratory -animals; .... ·· ·- · 

59 :...:~. · · Q ·. ·~·.I think·.:before you were interrupted by 

Mr. Moore, you were:.saying that today the production of 

laboratory animals, per se, constitutes approximately 

40 pe~ cent of your over-all --

A Thirty per cent, sir. 
-1 ·1 
,.J.:. •• :· 
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60 Q : . What percentage would you guess it was 

made up of in 1970? 

A Seventy to seventy five per cent.-

61 Q With regard to the balancG · -= your over-all 

product line, what components make up that? 

A Research services, as I s~arted to mention. 

MR. MOORE: -I object. Maybe I'm out of 

line on this, but in their motion or application for 

correction of erroneous assessment, in Paragraph 4 they 

say that the Plaintiff was at all times engaged in the 

business of breeding, raising, processing and otherwise 

producing animals for sale to persons or entities engaged 

.in biomedical research~ :.It doesn't mention any of these 

other activities and I don't believe they are in question. 

!~think it's just the raising of the 

animals in question. And just_the_supplies that went 

into the raising of _these animals. 

- ·.···· :-::: _ ~;:_THE COURT: . I agree with yo~ 100 per cent. 

I~l~ _sustain the_ objection. . :.. 

heard? 

..... ·MR. McCARTHY: ~our Honor, could I be 

.. ' .. · ..... _~ .. -... : ~.' ,. . 

THE COURT: Yes. 

MR. McCARTHY: Our position is still the 
-t...tt-
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same. \·le basically say the end product may be a plate. 

·rt may be a blood sample. It may be any number of things. 

But basically you have to raise the laboratory animal in 

order to produce that. Maybe it may leave our plant 

facility in the form of a finished pro~uct mouse, but 

maybe it might leave the plant in the form of a bottle of 

blood or a plate. But basically it~s the same situation . 

. , .. · ·, . - .- ~-.-;-: ·: _: ~-MR. MOORE: . I don't believe those i terns 

are. in issue in thi~ lawsuit. · 

·· · ~·- : . ... _ .. .-·.THE COURT: .. I think he's using that as an 

example •.. 

Couldn't we get down·to the meat.of the 

si~uation? .I ·think we're going around the horn, in my 

opinion; ~ 0 •• .: ... ·': : •• :. 

. . MR INGn~u 1 ., ·~ : • .- :;:. +:_ l- I ~·.~ •. ... • e ·.: .l"U'"1J.Wl : Your Honor, if I may just I 
i 

interject there;_~there. is .a point to this, in ·that we're i. 

trying,. and we· think in our O\vn minds we • re satisfied . 

that we are:loo~ing·at an industrial operation. We're 

_trying to show you and hopefully in the· form of competent 

evidence the scope of what is done at the place, which 

they said is non-~xempt. 0 , • •• 0 •. •• 

~. ~··The evolution and the continuation of what . I • 

is done even from the time frame is an adherence to the 

-a ,..~ L.· 
..,!.• ' '(_1" 
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normal industrial changes that· all of us have. 

So we do think it's relevant, in that it 

gives you·the whole gist--

THE COURT: Are we gettin; t ~ that, Mr. 

Ingram? We're going from 1970 up to 1977, and the 

question is 1966 to 1970. 

MR. MOORE: Let me make sure I understand 

your determination in this matter. You said it's 

permissible for them to produce testimony with respect 

to other activities they may engage: in;· other than raising 

ani~als for sale? h 

THE COURT: From what I understood from 

the explanation from· both attorneys,· it was that they were 

going:. to· put- on: the ·evidence as to raising these animals, 

dogs, rats, mice~-or:whatever It might be. 

__ .":. .:. c.:. !.~:.: s ·,·MR.·· ING~: .. You're precisely correct~ 

This is a·problern·we're· having~with the Tax Department. 

It's an oversimplification··of.the operation-we have. 

I ..... •• • •. ·- ·• ,J · .• ~~ It' I t th t . 1 . Th. . h t • · .... ~ _. -~ :·.:1 •· •· •. · . s no a s~mp e. 1.s ~s w a we 

hope ·to show, ·t:he ·reason we came here· today. ~. · 

•
4 

., .. :.:., •• ~!:~, :..::.: .. tf .. Mr. ··Moore would be a.· little patient, 

I think he, like I in the last few days, will probably 

learn·rnore·about the scope of what might just seem to be 
]. ·u r/ . 
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raising a few rats and dogs. 

We think it's a very relevant and probably 

the primary distinction that needs to be made in this 

case, and hopefully the Tax Department as well. 

THE COURT: I think Hr. Moore has been 

very patient. I would have objected some several times 

if I was down in what I call "the pit", where you 

gentlemen are now. • • • • - • 4 .. ~ .. 

MR. MOORE: My problem with this is that 

the scope of the question, as it sets forth in the 

application in Paragraph 4, is just raising animals. 

The application doesn't appear to address 

the question of whether·or not the production of blood 

is subject to the sales tax. 

MR. McCARTHY:.· ··Your Honor, this is· the .. ' 

point of.this·whole controversy. We've been trying to 

convince the taxing authority in the State for four years 

that we don't end up with a mouse or rat. It's not 

nearly that simple. ~we may end up with something that 

is radically changed and altered, that looks like an 

agar plate; that looks like a bottle of· blood. ~ -. . 

", .... l •'. Basically you have to raise the animal 

to get to that point. But they've always taken the 
-1 -1 .. ~ 
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position that because we raise animals, we raise animals, 

t and that's not nearly the case. 

THE COURT: But your allegation in your 

application in Paragraph 4, as Mr. Moore pointed out, the 

Plaintiff is engaged in the business of breeding, raising 

and processing and otherwise producing laboratory 

animals~ ·: · ·:_ ·· .. • • ' ••• • ~= o • • ' I ~ 
' .... 

- : .-. , .:, : ~- :. ·-: MR. McCARTHY: That • s what we 1 re saying. 

;. -- ... THE COURT: Let 1 s get down to that. 

Couldn't we do that? .. - .... .,· ... :: ..... 

Go ahead. 

MR. McCARTHY: But a part of our case 

is an end product~ We consider that processing_of. 

animals. ·- (: .·" ........... .. • :.:. t. I • ' \·:' t . 

; : ~-. ~ ·-· THE COURT: I'm going to listen to that, 

~ ... ~i:·:·:.~~··:~: .. By Mr~ McCarthy: :.: • 0 ' ...... ; -: ,. -.... , .......... ~-., 

62 Q With regard to·the end product of 1970, Mr. 
. 

Hall, what was it? What was the product mix? 

A Number one, the laboratory animals. I 

hope you don't ask me the proportions here, because quite 

honestly in 1970 I don't have them in mind. 

Number two, ~h{~s like blood agar plates, 
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things like blood itself, animal blood. 

If I may just refer·to a note very 

briefly --

MR. MOORE: -Yo~r Honor, I just want to 

object again, and I wish, if you are going to allow this 

~estimony, that you would note my exception to any 

testimony other than raising the.animals and selling 

animals, which seems to.me to be what is alleged in 

Paragraph 4 that they do. .· . 

THE.COURT: I'll note your exception. 

MR. McCARTHY: Thank you 1 ·. your Honor. 

.. & <II., ( .. 
. 1 ... · ;.~·· J3Y Mr.- McCarthy: 

63 Q Would you finish your ·answer,· Mr. Hall? 

·: ·' A We have one· other.product,··if·you. will,· 

out of. this·:operation. That is to produce certain raw 

materials which are used in the production facility of 

Flow Laboratories,-which are 1ocated·in Rockville, Maryland 

·.~··:,.· ·,..:~1. ;.·_; ~n~THE COURT: Let's stick to Dublin from 

1966 to 1970 • 

.:1. THE~ WITNESS: But, your Honor 1 . these are 

produced here and shipped up there, where they are made 

into a final product. · . ~. ·· .v.;.: · .. 

THE COURT: You keep talking in the present. 

1 ;-:.u 
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Let's talk in the past. 

THE WITNESS: No. I'm speaking of 1970, 

sir. 

By Mr. McCarthy: 

64 Q In 1970, as I understand your testimony, 

your business consisted of what you would consider 

component parts of animal production. 

A Yes, sir •. Absolutely. 

65 Q Of· blood and blood products. 

A Yes., . sir. . .. · ...... - : · 

66 Q Of scientific research and of, what, 

sera and media production?- ,·;. ·:·' · .. .. :-.· \ 

Yes, sir •. .: 

67 Q Of those components, are.there any others 

that. you know of?·-·: ........ · .... 

A No. 

68 .... ·. -· Q If.you were to have to guess as to the 

over-all business mix in, say, 1966 to 1970, what would 

it be? .. · ~·. .. . : .• . ' ~- . . . 

A In 1966 I think that the laboratory 

animals were the dominant product, certainly in.the 

neighborhood of 90 per cent, if you will, of the business. 

· In 1970 I'm estimating they were down to 
A '"')A 
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75 per cent. 

Q In 1970 the animals, per se, they were 

labatory animals? ·. 

A Yes. .. 

69 .0 If they were 75 per cent of your over-all 

business mix, what would the other component parts have 

constituted? . . 
. · -· . 

... 

A I don't understand the question. 

70 Q What were the other percentages, the 

constituent parts of the over-all business mix?· Just a 

guess. . _ '- .-. . ··: ._- : ~ -. ··, 

... .. ;. : :! :~A .... I.:'_ d. say I think we were talking four or 

five years, and I;would say roughly fi've per ·cent each. 

71 .Q Why is it_ that a multiple business . . _ _; ~, 

product .. line has evolved in the Dublin facility? 

~- ~: . j .:· :: ,-. '1__ ~·.A.:.:..~=-: Number OI?-e, a question of survival. As I 

indicated earlier,·after we had been· into this operation 

45 

for about a year, we were in very deep trouble. Something 

had to give.· Something had to be done differently. 

. . ·.:-~· ... : ·:: ·; o:.i So· that was one reason certainly for going 

into the multiple.p7oduct business, if you will. 

·:·, Number two, all of the other products, 

repeating myself, I think, are natural additions, if you 
-1 '-J>rt 

-~~-.£... 
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will, to a pure laboratory animal·product line, because 

you're using those same parts, those same pieces, those 

same liquids. That's just the way you produce them. 

You produce them in the animal, and then they go into 

the product. ·. 

MR. McCARTHY: ·_ That's all I have. 

THE COURT: Mr. ~1oore? 
." .... 

~·cROSS EXAMINATION 

... By Mr . · Moore: 

72 Q Mr. Hall,-I just have a couple of questions. 

Mr. McCarthy introduced this letter that you received 

from the Tax Commissioner. · 

A Yes;·;··· · '= ·_ ·: 

• o : ... _. I ·;.: ~· :; 

... . · .. r .... 

73 ;· --o ._, · That letter was probably the final denial 

of the exemption that you were claiming, ·at least the 

official denial·. 0 

.:. , 

0 

• - •,. ,_ • ,:- •._: 
00 

.': ~.
0 

.: 
1

1 -:": • 1 I 
. ~ : .. ·-

0 • ..:. •• • ':--: ~ ~-; You're. not asserting that that letter 

you wouldn 1 t assert there were no other meetings in 

connection with.this:exemption or no other discussions 

as to why you qualified for the exemption? 

. .. -... . .. ·: .. 
. . . .... A 

74 Q ~So you wouldn't represent to the Court 

that that is the summary, the total, complete reason for 
A ,..."b......._ 

_;. .l-::e.J 
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why the exemption was not granted. 

A I don't feel competent to reply to that 

question. I can only look at the record. The letter 

said the exemption was ·not granted. 

75 Q I understand that. But the reasons why 

the exemption was not granted have been discussed a 

number of times with various people in the Tax. 

Department. Am I correct in stating that? 

=: A Yes,·sir. 

MR. MOORE: That's.all I have. 

· ') ~.·.THE COURT: Thank you, sir . 

.. 
. .. .. ...... .. , ~, ~(Witness excused) 

MR. McCARTHY: I'd_like to call Dr. 

William.Kl)app. , •• '": .~ • ' • l • • ·. ~ "!_ -~ . ..-:!. : 

. . . .. ::. i :.!=-" • Dr. Knapp has certain slides that he was 

going to use, to be more-demonstrative in his testimony. 

Could he· set up the slide projector·now? 

THE COURT: Yes. · .. , ... ~ ·. :: : .. ~ ... ~ 

MR. McCARTHY: \-lhere would your Honor 

like it? 

MR. MOORE: Your Honor, could Mr. McCarthy 

es~ablish the relevance of this testimony? 

•.: . ... i ... , MR. McCARTHY: Yes, sir. These are. actual 

; ·"~·JJ 
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pictures taken at the Dublin Plant facility, and I thought 

it would show the Court exactly what is going on in a 

more efficient and economical way. 

- MR. MOORE: When were the pictures taken? 

DR. KNAPP: Some were taken during the 

time frame that we had. 

_ · · .. MR. McCARTHY: v/hen you testify, vlould 

you distinguish anything that didn't exist in '66 to '70, 

if that's your objection? 

DR. KNAPP: In substance, many of the 

things we do have not changed, even though the pictures 

were made in the last several years. 

MR.~ .:·MOORE : I don't have any objection 

to that, if he cari·explain.what actually did exist at 

that time. :! 
...... .... . . 

' ..... ···:-:.: .. 

: ~-··:r: : . ...., •. i' .. THE COURT: Let.' s. take about a five-minute 

recess while he.sets that up. 

.. ·~ :.:· :. ·.(A brief· recess was taken.) 

:· .":':. ··.•: t. ::: c-.:::~ r. ~THE COURT: Back . on the record. 

Whereupon, . '.•.; 

• ..... to.. ... -'· .. DR. WILLIAM A. KNAPP, JR.· 

was called as a witness and, after having been first 

duly sworn by the Clerk, was examined and testified as 
... ""')r-
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follows: 

DIRECT EXAMINATION 

By Mr. McCarthy: 

76 Q State your name for the record, please, 

and your address. 

A My name is William A. Knapp, Jr. I live 

at 2422 Winchester Ci~cle, Vienna, Virginia. 

77 Q Dr. Knapp, are you employed by Flow 

Laboratories? ... 
. · ...... ;:· .:. 

A·<· .. · Yes. I am. 

78 ·:.Q ·; .. - What.l.s your employment capacity? 

A I am a vice president.:·of Flow· Laboratories 

and general manager of Flow Dublin operations. 

79 .Q Prior to the time that Flow Research 

Animals was folded into the parent company,·were you 

president of Flow Research Animals? 

A Yes. I was. 

80 Q What is your education and work background 

prior to coming to the Flow family? 

A ·· ~ I'm a doctor of veterinary medicine. I 

graduated from the University of Georgia School of 

Veterinary Medicine~ . ~- ~· ', 

: ~ 'I have a background in practice, private 

.; ·"o;o-·Q 
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veterinary practice, animal nutrition, toxicology and 

animal production. 

81 Q ~ih.ere were you employed prior to Flow? 

A Prior to joining Flow I was associated 

with Hazelton Laboratories, Vienna, Virginia. 

82 -Q· .· Was .that in the relatively similar 

capacity as you are working now? 

A · Yes. I headed up th-eir animal production 

operations,·and during that period was associate director 

of the Division of Toxicology, as well. So it was a 

similar .or analogous situation. · 

83 .. : ::,; .. Q ·. · . How many years of experience do you have 

in the area of animal production? 

Since 1962. . · ·. .· · .... A r. •. · .... 

84 .:::··. -=Q ·-: · ... ~ince. 1962 to the present? In other 

words, ·sixteen years? .. t ~:~ ;_ .. :.. '"'·. ·· ... .: . 

• : .~ ... ,. · ~·: :.·· ... :·A_:· :Yes.· J - , •• ~... :~ : : • .I :? : ,._ : ! • .;. ·.: _, -- . . . ·. ' 

85 · .. ·. ·,:. Q. .·.You~ then are well familiar with the 

breeding and processing practices employed not only by 

you, but in the industry. Is that correct? 

--•:. ·· .. :.LA·.· ·That's correct. .:"'p 

86 : ._ .~. iQ · ·. ;_·.Would you be kind enough to explain to 

the Court and to me what particular unique or 
-1\ ?._7 
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extraordinary or different sort of breeding practices 

are presently employed by Flow Dublin; in the breeding of 

rodent type animal species? 

If you would, if your testimony today is 

any different from the way it would be between '66 and 

'70, distinguish it as we go along, to keep Mr. Moore 

happy. 

A I don't think there would be any significan~ 

difference.- In an effort to do the best I can to paint 

a picture here, the business that·we're in is a very 

complex, a very difficult, a very sophisticated kind of 

operation, and it is unique in industry, in business, 

because of the complexities • 

. . ,. :• ·' I. ~ant to distinguish very clearly the 

difference between what we do and the mere raising of 

animals at the farm level, or raising rabbits as a 

backyard hobby, or as a pet shop situation. They're 

not analogous at all. 

We're.dealing with a very sophisticated 

animal that has to be very well defined. It has to meet 

very definite specifications by the researcher, or the 

research institution that receives them. They are 

defined by name, by genetics, by the raising techniques 
.A ........ r"'\ . 

..t ."..,·0 
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that are pretty much standard in the research industry 

and in the production industry of which we are a part. 

I hope to develop this more in detail.·· 

87 Q You say of the industry of which you are a 

part. Is there a larg~·industry in this particular area 

of raising laboratory species? 

A The laboratory animal industry, and it's 

referred to as that, and it exists as a body.of not only 

indi.vidua"!s, but' talent and science and ·art, is a separate 

area altogether from agriculture or some other animal 

pursuit. · . , •. ' ... 

88 ··rf we are. to. fimi t the scope of your 

conunerits to the rodent business' what are we .talking 

about between, ··say, • 66 and· '70, or if it's any different 

from now? ... - ~. . ~ .. .:" ~-: . 

·:th~t as a product that we sell. We have the ICR mouse. 

We have the C-3-H and the Balb/C mice. 

90 Q :These products that you just described, 

for instance, if you're talking about a Sprague Dawley 

11 "''-ll J ... .,.•.._y 
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rat, if I were in the business of performing laboratory 

experiments, and if I were in Hong Kong and I would buy a 

Sprague Dawley Rat, would I have something that would be 

unique and mean something different and dissimilar from all 

b~e other rats I might be able to find in Hong Kong? 

A To any researcher an}"·lhere, in Hong Kong, if 

he ordered from any supplier a Sprague Dawley Rat, it would 

have a meaning to everyone in the research industry and him, 

· and he could get it from any place. Wherever he could 

get it, it would be a well-defined rat. 

91 Q Would the same be applicable and true to the 

other species, Doctor, that.you have just recited in your 

testimony? . •, 
' . 

A That's correct. 

92 Q For instance, if a researcher \"Tere to order, 

say, a C-3-H Mouse, and instead of getting a C-3~H got 

another kind of garden variety mouse, would they be 

comparably priced? 

A They would not be comparably priced 
. i 

necessarily, nor would another type mouse or mouse strain 

do the same thing. 

93 Q .. · 
If I were to go to a pet shop and buy a 

mouse of ti1e same weight, size and ostensible appearance of 
-1 •)n. 
J'~V 

RICHARD 8. DAISEY 
FREE .LANCE 

STE:NOTYPE R!::PORTER 

PRJNCElON, WE~T VIRGINIA 24740 



54 

a C-3-H mouse, and buy a C-3-H mouse from you, what would 

be the difference in price? 

A There would be a considerable difference 

in price. 

94 Q How much? What do you get for a C-3-H 

mouse, for instance? 

A -- · $1.65, :·depending on the age and weight, 

or $1.80. . -. . .. .. 

95 Q What·would a comparably priced pet shop 

mouse cost? 

A We have to·deal in wholesale prices. 

That's wholesale. ·Wholesale price to a pet shop owner 

~auld be 15~6r 20¢. .. ': :· ~: ... . . ; : :: of "" • • . . . .... 

96. ·:· .c·-··::~Q::; -~15¢~as C?PPOSed to $1.65. ··~ : ... 

··'Yes.-· . . . l ~~: :_ j ~ 

97 · ·. ··o··, ~ .. :suppose--you were to get a pet shop mouse 

in· place- of ~.:... it you· ~1ere · a competent researcher, how 

would that be different from a pet shop mouse of the same 

weight, size, appearance and·what have you? In other 

words, to everybody in· the Courtroom it would look like 

the same mouse as what you call a C~3-H mouse, but to a 

researcher would it be differ~nt and if so, how? 

A A researcher would not accept or even think 
A '' 
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about using a mouse from a pet shop, an individual O\vner 

or some non-scientific organization that'~ actually 

producing these to standards specified by the government 

an·d the researchers themselves. He \·lould not he just 

would not use a mouse obtained from that source. 

98 Q First of all, why is a researcher choosing 

to use his mouse for his·research, in all probability? 

\ihy would they choose that species, a mouse? 

A You mean a mouse in general? 

99 Q Y.es. -· · -· ·-

A'· In an evaiuatiori~of the drugs and drug 

research, this is the least·expensive animal to begin 

drug research with~ . ·And then as the. work ·and ·research 

progresse~ in logical steps, other research .animals are 

broug~t in.· But the mouse is·.the. starting point, because 

~ you use them in large· numbers. · :They are cheaper than., 

other types of laboratory animals. 

100 Q What is the "life expectancy of a mouse? 

A About· two years. - And this is a major · 

advantage of mice and rats. They have a very short life 

span, and you can do a.lifetime study in a two-year 

period. 

101 Q So it's ideal because it compresses the 
AI ""-
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time span. 

A Yes. 

102 Q If I were to be a laboratory scientist, 

buying your product, is that where your product is sold? 

A Primarily. 

103 .Q Any place else? 

A Pharmaceutical companies, research 

institutions. You want some names? 

104 -Sure.·. ~ · _Q . "•" .. ·_ ' ..... ·. . ····· 
-• "' ' • I .. 

:.A Sloan-Kettering Research Institute in 

New York~ ·Ontario Cancer Institute in Toronto, Ontario, 

Canada. _A. H. Robbins, Richmond, Virginia. f.1erck & 

Company, NIH, government institutions, laboratories. 

105 _, _._ -. Q . :: ... What .:is the expanse? What is the magnitude 

of your sales of these kinds of.animals? 

A We ·produce and sell about 650,000 units 

a year. Units are animals. : .. .. ...... 0 • 

106 Q How many did you sell in 1970? 

A In 1970, ·on rodents, I would say I'm 

guessing but half that. 

lO"Z Q So if you sold 600,000 now, you sold 

300,000 items or units. 

· .A. Units. Right. 

........ .1.. J 
~ •_rl,;~ 
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108 Q Hhat is a unit? 

A Animal, a mouse or a rat. The animal. 

109 Q. First of all, if you take one of the kinds 

that you just mentioned, a CDF mouse. Wn~~ is particular 

in the breeding of a CDF mouse, that would distinguish it 

from the ordinary average normal garden Jariety mouse, or 

any other species of mouse? 

A That particular mouse, it's CDF-1, as we 

refer to it, is a hybrid mouse. It is produced by 

breeding a DBA-2 male with a-Balb/C female. And we get 

the CDF-1 hybrid. It is.the breeding of two inbred 

strains to get a hybrid .. ~ ; ~ • .:. ( • • " :• •• • • : • ;~ 0 •• : : ~ .. • 

110 Q Is there any other way you would breed mice 

in your· production facility? ..... 4~ ·.s ~ .... · --· - -~: -· .. ·' ·. 

!l · •. ::: -:1 -~- _: A Yes.· .Two. other basic systems we utilize. 

111 Q What. are they, sir?· . -,' ·.· .• ... 

:.:-.:-·c~.: A ··Inbred system and a·· scientific random 

system. .. :.._ \ ._. · .. r , -~ .. ~~ .. ! - • .. . . '. 

~12 .. · :. ·: .: . . Q ·.·.-·.' You use these terms like "inbred system" 

and "scientific random system", and you talk about the 

fact that CDF mouse is a combination of the Balb/C and 

DBA mouse. How would you know that? Who says that that's 

the way it•s going to be? What dictates that? 
......... -
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·· · A · · "Number one, international standards for 

it. Genetic breeding standards. But more specifically 

in our case, that particular one is specified in one of 

our contracts with the National Cancer Ir.s~~tute, for· 

which we produce the CDF-1 mouse.-- -:- _,:_ :-.=--- • • ~ 
. ·. ..... . . 

I • •. 

113 Q ·· · ·In other words; ··the ··goverl.ul1ent imposes those 

standards in the contract with'the purchaser under the 

contract. Is that· it? · ~- .! 

That's rl.ght. -. ,. • . '• - :_t 

114 · ··_ · ;.'Q · -~ ·Do the other animals· that· you have testified 

to, the rodent type.ariimals~ have comparable or similar 

protocols or procedures-with regard to breeding? 0 • - • .-. . 

A Every animal we produce, it's produced 

to written protocols and procedures that we generate 

internally~ or by.the customer, whoever that may be. 

The government or~· individual. customers 
-~ 

inay·=- specify another type~ animai·~ and -we '11 produce it .. 

But whether it's that= way or·whether .. it's on our own 

production, we h~v~ ~ritte~:protocols and procedures. 

115 Q When we· were ·talking about this in 

preparation for·'your testimony, do you recall· that I 

asked you to bring with you'this morning some procedures 

or protocols which would identify' or describe the sort of 
A,._,,_ 
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breeding manipulative procedures that are employed, and 

do you have those with you, sir? 

A I do. 

116 Q Could you identify them fo_ the record? 

A This first one is a contract, a present 

contract with the National Cancer Institute, National 

Institutes of Health, for CDF-1 hybrid mice. 

117 Q What is contained in that, that would --

A · It contains the specifications under which 

these animals are to be reared, processed, shipped, sold, 
. . . . · .. .-~ : 

how many per week, etc. All the specifications for it. 

. 118 Q That's contained in the contract itself? 

A Yes. 

119 Q With your customer. 
: .... . .. 

. ! .... - -·· 
A Right. 
,•. ;·.:.·· .. 

MR. McCARTHY: Your Honor, I'm going .t? 
.. ·.··! • : 

move that all these go into evidence. . . 
:" _:# :-: ·: { • ' . ""' _; ,; .. •· •; .; : ·. - . .'. ~~ ::.:: ~ • • • ... , :. ) .:. ~ :· e • .' .• • f' •": I .! ·~,:~ 

THE COURT: Is there any objection? 

MR. MOORE: No, . ~ir. . . . .. 
~' _:_~.:-=l~l.l':: ·.:.: . .£: ... ~·;~_·.):-::.~; 

By Mr. McCarthy~ 
. . r., .·, . - ..... · ... • .. i '; .. : : .... ' ..... : ... 

120 Q Would you describe the second document? 
. .. .. .. 

A The second document is a protocol, what 

we refer to as a protocol, but it's actually a detailed 

..J! "-}0 
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procedure, generated from the contract ·in the raising of the 

CDF-1 House, and how it's to be processed. 

The next item is a general specification 

prepared by the u. s. Department of Agriculture for the 

production of an animal that they wanted us to handle, and 

that's the BHE Rat. 
I 

Here's a protocol on the c-c-H mouse, a pro-

tocol on the ICR mouse, a protocol on the Sprague Da\-lley rat 

121 Q In addition to the procedures \vhich must be 
. . 

·employed in order to qualify a particular rodent. for 
.. '; 

classification as a CDF mouse, in addition to the breeding 

procedures that are exacted upon you, are there --

THE COURT: Hr. McCarthy, are you going to 
•· . : ~ 

.;. 

introduce these? 

MR. McCARTHY: Yes. I'm unfamiliar with 
• . • •· :,1 ·: •. J •• • .. :..~ ~ 

your procedures here. 

..... 
I I 

' . , '~. . ~ . 

THE COURT.: I would say just let the Reporter 
. .. 

•• ~.. • • • .. 0 •• ~ ... 

number these as Plaintiff's Exhibits 2~ 3, 4, and right on 

through. 
.. . . . . 

[Plaintiff's Exhibits Nos. 2 
.. -.... , 

through 8 inclusive were marke~ 
I~ . " 

for identification and 
·.: 

received in evidence.) 
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By Mr. McCarthy:. 

122 Q In addition to these elaborate breeding 

procedures tha~ are employed by you at the outset of the 

animal processing procedure, suppose, fo1 instance, through 

a quirk of outl~ndish cx:ldities and chance there \vas 

produced through, say, the coincidence oreeding of a 

B~lb/C and a DBA mouse·' and it produced a CDF mouse, or 

whatever kind of od~_coincid~n~e happened, whether or not 

you want to. ignore .. ~he law o~. ch~J:?-C~, _t-hat was_ produced; 

would tha~ be suitable for a .. ~aboratory species 

experimentation j~s~ as _suitable as your product?. 

· A , ; ~-~f .J;t unde~~tand_. the ques~ion, if a CDF-1 

mouse were p~o~uce~~by :~;eed~~~ t~~ two p~oper parents --

123 ··c· -~·. g ~- ~~ . ~UPB9se_ ~y _boy, <fid it in h~s backyard. . .. 

·: :· .-.. · :. .t.;_-._:. A:_ .. _Just.~ .. an;-~J?.diy~dual doing this in his .. 

backyar~, ~o. : ... The researc~~;- ~o~ld no~ :use it. 

124 .. -; .-. .Q .. ·· .:.~ ~~!?-' t it the exact same genetic product 

you're talking about? <· ... .. 
A In this case it would be the exact genetic 

product, but the researcher would not use it. 

125 : : .-.0 .. ,_Why? 

' ... ~ ..... .. . A Because it would not come from a suitable 
' -· .. 
facility with trained personne~, a proper environment, 

:1.38 
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what we term the flora of the animal, the bacterial flora, 

the bacteria burden that that animal would be carrying 

would not be known. 

126 Q How do you provide this cto~Jmentation to 

the laboratory ·scientist? 

A The way we rear them, the way we raise 

them, process them through. 

· ···MR. MOORE: Your Honor, I'd like to point 

out one thing. :I don't really strenuously object to his 

use:of the word "process", but I would like to make it 

~ clear for the#record that whether or not their operation 

·is industrial in nature· as: such to qualify for the 

exemption,·or whether his processing is the question we're 

here to decide today~-I.realize it~s hard ~n:discussing 

these things to keep from·using the word 11 process";:but 

I.4o want to indicate for the. record that that is the 

ultimate question • 

..:~~ ~~·:- t~~ ... =: t-~:·r;.: .. THE COURT:· I .understand that.· Yes, sir. 

··::-:: di.::~~ L·::~l:::t::" !"MR.> INGRAM:· You don't need to reply to 

that~ It's like saying to an industrialist, "Don't call 

yourself an industry". I hope the Court will recognize 

that. 

· :·~ .. ··' :· · · .. ~ n.· ·By Mr.· ·McCarthy: 
.., ;lQ 
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127 Q Are there papers or certificates or 

anything that go along with the particular species, so 

that the lab scient1st has some assurance that what he 

has is what he bought? 

A No. We don't provide a paper, a 

~ certificate with each shipment. That is implied, because 

we're in the btisiness; we have a reputation, this is 

what we have been doing, we're recognized as producing 

research quality animals;·and it's an implied-- well, 

it's our reputation. ·. : :: :: ~ .·,. .... 

128 Q. · .. Is ·i-t··because you employ the procedures 

-and protocols dictated-by the customer or the government? 

Right. ·' ~: ,.• ·- ... 
A .. - . 

129 ·.Q Lastly, have you told us a fair amount 

about how you breed -- there are three basic breeding 

types or methods employed in production of-laboratory 

animals." What sort: of procedures are·:·employed by you 

after the birth of this rodent; which would be different 

or; d{ssimilar to the manner· in ··which, say, my sori might 

raise a rodent in the backyard~ .• or a. pet shop owner 

mig~t raise an animal for ultimate sale? ·~ ~ 

A ~ ··---First of all, we're dealing in huge numbers. 

If one is going to produce a litter or a dozen mice or 
A .1 fi 
_, -.x '-. 
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rats, that's one thing. If you're going to produce half 

a million, that's another. 

It requires a very detailed procedure. It 

requires trained personnel, experienced p~~sonnel. 

~~It is a production line, because we are 

dealing in numbers, and we have to have reliability of 

production. That production has to come along because 

of the kinds of orders that we get. 

t .... : ! ., .. You have to have a large production, so 

that if a customer needs 200 mice for a particular study 

of a sex, age, weight, strain, you've got to be able to 

·provide those. . ...... ·,· ' 

• ·.- 401 ••• 

•• •• 0 
·.:You can't say, "I don't ·have 200 of these. 

I've got. only. 15 •· ·-.You 1 11 have to get ·the rest from 

someone else." ·~ ..... 

.. ~; .. :.' .~; .... '--. You have to operate -- it is a volume 

business. We have to have reliability·of production • 

It's. a·labor.intensive business. It's· 

volume sensitive .. We have. those factors in every normal 

business situation, but in addition to that we've got the 

health of the animal~ how it's reacting, the status of 

its health, etc •. 

130 Q lihat would happen when you said it's a 
-1A~ 
J --:I:A 
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volume sensitive? Does this mean if an animal doesn't 

~reduce in appropriate percentages or statistically, that 

animal will be discarded? 

A Well,·this is not the context I was·using 

volume sensitive ·in,· but in answering tt ·t question, these 

animals have to produce on schedule and in an effective 

manner, or they are discarded as breeders. 

(. · The rat and mouse have a very short 

pregnancy cycle of only· three weeks. They nurse three 

weeks. So the animal is weaned when it's 21 days of 

. ~ :. . . ... :·· 
··-· .·: • : -: 1, ... • ,. age. ~ . 

~.: .· .... -
... '"!';_ Every breeding female we have is nursing 

a litter and is pregnant .with a. litter at·the same 

time~ We can run seven or eight or so litters per year 

from one female •. ~ -Her breeding life is about-· ten months, 

if··she's good~: If:·she's:not good, her breeding life is 

much shorter.; 

131 Q When·you said,·as you did earlier, that 

you produced in 1970,·say, 300,000 units a year, do you 

have to do that according to -- I guess it's to fulfill 

contract commitments? .... ~.. ti . . . ... ... ·~ .. 
.... 1 .. -· - ... :~ 

. A Well, contract commitments and open sales • 

Not contract, but·our customers ca~ling in. 
Alit-

J!.~~ 
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132 Q Do you have to breed in advance in 

.anticipation of fruition of birth at intervals, and 

A We have to breed to anticipated demand. 

133 Q Doctor, you brought with you some slices 

which are illustrative of the activites that you perform 

at the Dublin Plant facility. Would you be kind enough 

to first of all start the slides; secondly, if you would, 

be kind enough -~ you are still under oath -- would you 

describe to .. the_9ourt what the slides represent and, 

thirdly, so.as to obviate Mr .. Moore's .apoplexy, if there 

~ i~ anything_different_~rom 1970 than there is now, would 

you please tell_us about it when you show the slides? 

~1 :·.·· ·.::; ., ~_._,..·A·.:c:;~· .. ~hese slides .depict going inside. tl)e 

plant~ inside the buildings.and rooms,where~these_animals 

are ~oused_and_are worked_with. Anything that is 

-~ materially different, I'll·certainly do my best.to recall 

... ~ . 

!!c .. :,· (Slide) .. This is the main facility near 

Interstate 8_1, our main office, on the 175 acres, and 

it's not the facility over near New River Airport. 

building. 

: ....... 

(Slide) . Another view of the office 

, • t ... l. • 
4·. '. . . 

.: .... . ~ 
J..* ..... . 

(Slide} This is a view of the hybrid 
.., tl~ 
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building, where we produce the CDF-1 mouse. We have a 

contract to produce at least 312,000 mice, CDF-1 mice, 

for the National Cancer Institute each year. Generally 

we produce and they obtain more than that. 

(Slide) Another view of ·~he same building~ 

We produce about 6,000 mice a week, shipped out of this 

building. ·. 

(Slide) This is a view of the New R~ver 

Airport facility, and t~is is our rodent building and 

that, too, to.the·best of my knowledge, is unchanged 

since the period· .in question. 

·:. :· ·, · .... :·:(Slide) This is a typical view of inside 

a mouse production room or.facility. We have many such 

rooms, and in mainly two_ different buildings. But this is 

a=typical production room. 

Here we.· have in each of. these cages, which 

are·plastic,·solid bottom cages, .9- male and female and 

a litter. Hopefully there.is a litter in each one of· 

them •.. ··r can't vouch for·that. If.there isn't, we·want 

to know it., .. . .. '• ' 

0 But this woman is one of our employees in 

this particular room. It's her job to follow out 

instructions, carry out procedures,. examine these animals, 
A • A 
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sex them, weigh them, see that they are fed and watered, 

all according to procedure. 

As these animals reach weaning age, they 

are moved out of this room and into a holdi.1g room, where 

they are placed in various categories, according to sex, 

weight, age, etc., and prepared for shipment. 

134 ·o I notice she's dressed up·as Dr. Marcus 

Welby would be. What's the purpose of the surgical 

garb and the mask? ., ..... ~ 7 :. ·~ . 

'· .. ~- A The purpose of the dress is to protect 

the mice from people.· All of our people are dressed out 

in this fashion. -:;:~: · ··.=-

Every cage·is covered with a filter 

cover, which is made of paper material that filters the 

air.=. 

·· ··: ~ :. :: ~.- ~.-::·.In-·other words; we create an ultra-clean 

environment in this·cage, and we protect these.animals. 

from ---we take every precaution we can to protect them 

from any exposure to.outsiae contamination, bacteria, 

virus, dust, whatever. So that's the purpose. 

135 :. · · . · Q · I notice she's handling what appears to 

be a mouse, or rat. ·~r can•t tell. Is. that a very normal 

procedure, or is that extraordinary, that the animal would 
.A .1 r-
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be, say, touched by one of your lab technicians? 

A No. As we mentioned earlier, this is a 

very labor intensive·operation, and an animal will be 

handled several times in its stay. · 

If. it's a sales animal that's going to be 
I 

sold in three weeks, it is handled several times during 

the brief stay with us, and of course breeders are 

handled many, many times •. 

J-36 Q :J:§)_.tha.t person, who.I took the liberty of 

characterizing as a lab technician, getting any particular 

~ training or expertise or competence to enable them to do 

this with some proficiency? 

~ · .· ,. We have. many. of our employees who are 

c::ertified .laboratory cnimal technicians·. We provide a 

course periodically, which is a national course sponsored 

-~ by.the American Association of Laboratory Animal Science, ~ 

and there are practical and written examinations, again 

national type examinations, and we have a number of our 

people that are certified:·... ~-): .; .. :~: ~ ::;- ~~. ':: .. ~ ,..,, · · 

137 Q When_~ey_get certified, do you do the 

~e~tification,.or doe~.some ~ational board? 

138 

A No.. We do not certify them. 

Q, Is that animal being held for some particula 
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reason, would you say? What could it possibly be? Is it 

just posing for -- - - (• .: 

. A·- No.· She could be doing-- I don't know 

precisely what she's doing, but she's exarnin~ng this 

animal for its state of health, ·or for determining its 

state.of pregnancy, perhaps, or I can't see it well 

enough -- it may be a weanling that she's removing to 

send it down to.the-holding room. 

139 .. Q Could she be administering a drug to the 

animal? 

.. A.. ·Could be. 

140 Q I notice. there ·is~a water spigot of.some 

sort;:. Is that what that is? Is it what it appears to 

.. ..; 
; . . .... - . be? 

A 

• •• - ... ! ... .. -· ... :-) t ·. .... ~ . 

141 . : -. ··.:· .-· Q Is that animal·given water periodically? 

Is-that ordinary water? 

A No~··And this is one point that's different 

from the period in question: 1966 to 1970. We.don't 

use that·type watering system any more. I have another 

slide that will show how we do water them. 

142 . Q I notice all the cages are hooded. Is 

that what they call a barrier cage? 
..IJ4JA.# 

J .L_t ( 
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A Not in --

143 Q What is a barrier cage? Could you tell us, 

if that isn't, what is a barrier cage? 

A Some operations have what we refer to in 

this area as a barr~er.sys~em, but that is almost a 

~ sterile. system, where the animals are dt ·.ived by 

Caesarean section. They are raised in germ-free or nearly 

germ-free isolators. They are kept in a~ost a sterile 

environment. The feed and bedding is autoclave goi~g 

into the bed~ing, and this type .~hing~ That would be 

a true barrier. 

144 Q .~hat's-~he absolute. But this is 

somewhere in between? .. -- . . ~ 

-~ This .is the next step from it. 
.. . . . - . ~ . . .. i -· 

. - -· .... ... (Sli~e) This is a litter of mice, the 

two paren-t:-s .. ~~~. ~.litt~~ several ... days .. old, perhaps a 

week. 

·.· .. :. :.:I::\- .<slide) .· This. is. a mother rat and her 

litter, just a younger lit-t:-er. ~· ... They a~~ born nude and 

get their hair .later. So this is a nice litter. 

~· ......... If we look inside of a cage, this is what 
..... ·'·'-.·· • + • 

o·ne would see, hope~ully. 
• 1. .: .... • • • ' ' 

(Slide) This is one of our employees 
1L1~ 
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holding a DBA-2 male mouse that we mentioned earlier. 

An inbred male. 

145 Q Isn't it true that there is sort of a 

rodent breeding that does in fact breed animals that 

are forever bald and absent a thymus, or something like 

that? 

A There is a ·nude mouse. 

146 Q That isn't it? 

A That's not it. But there is a strain of 

mice especially developed; for special'research purposes, 

that have no hair whatsoever during their ·lifetime. This 

is not one of them. '· : · .. ~.···~(' '~· ·.: ·: ~ .. "'· ... \ .; -·. -. ~ 

147 .... o····· What would they be used for? Do you know? 

.::: A· Basically they are used ··--.·well, I would 

say for~immunological research. They have a·defibrinated 

immuning technique. : They are used for that purpose. 

:(Slide) This just depicts one· of the 

mice. ·The DBA-2 is kind of a grayish color. ',· . 

.. 
(Slide) ·The .,'': ...... Balb;c· female-is white, ·and 

these· two are bred together and produce a very pretty 

chocolate brown mouse~ .. .·· ·: T' • • • ~ :. ·: ~ ~ .· 

Q 

technician. 

Not nearly as pretty as the lab 

... ' , 
' ·. .. ... ; 1 "', f I .. ~ 
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A Well, that's righe. -

(Slide) Another view of another animal 

room similar. She's holding a mouse and doing something 

v1ith it. I don't know what. But just another view. 

(Slide) This is the only view of a 

guinea pig that I have. It's an old shot. But I don't 

have any additional pictures or more elaborate pictures 

than this. . .. 
• .. 

149 What's being performed here, today? 

A· Quality control •. As with any product, 

one has to:have a quality control activity or unit, as 

we do. Our quality control procedures are a little 

different .:from those that one might have when producing 

an inadarnant product, like a spark plug or projector, but 

nevertheless we have to· quality control our animals. ·So 

~ we do it in approved ways. 

We take the selected animals, a· ; .. _: ~- . 

representative sampling of the various colonies, by age, 

sex, etc., and subject them to necropsies, a· complete 

appraisal by a resident veterinarian who is in charge 

of our clinical veterinary medicine in this regard, and 

subjected to a complete necropsing. . ..... · 

We will send off sera for testing for 
Ar-,.,. 
j: •j\_f 
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viruses. We'll even have a bacteriological screen done 

on them, to see if they are harboring harmful bacteria, 

have they been exposed to any virus, do they have any 

subclinical ailments of one kind or anott,r, any physical 

lesions that we might detect. :· 

150 Q .. -_ If you did not perform W11at you have just 

testified to, i~e~ quality control procedures,and the 

customer bought what turned out.to be tarnished goods, 

what would happen? 

A .If a customer received.a shipment that was 

not satisfactory, the shipment was sick on arrival, ill, 

injured, damaged, whatever, he couldn't use it, he would 

·be issued credit. •• '""! ' .. :. ' .- ·: ~ -~ 

151 ·.Q :~.r :read in the paper recently about this 

Canadian study on saccharin. Wo~ld·this have anything 

; to do with. something like that? 

·A ~r.can't specifically answer the question, 

'.because I.'m not that involved with the _study. I understand 

from reading, that there is some question about the 

study itself. 

152 Q ~oo you know \vhat their questions are? 

MR. MOORE: Your Honor, can we go on? 

. ~1R. McCARTHY: Very well. 

:; 51. 
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THE \.YITNESS: (Slide) This is just another 

shot of our quality centro~ areas. She'~ doing a blood 

count. I 1m sure she 1 s doing a blood count. 

(Slide) Here we•re making a bacteriological 

culture to see if they have any o~ganisms around that we 

don)t really want. 

(Slide) This is our cage washing 

operation. As you might imagine, we have to wash a 

lot of cages, bottles, tubes. This is a day-long 

operation, and it•s central to our who~e operation, 

actually. . ..... 

By Mr. M.cCarthy: 

153 Q ·.It would start here, then. Is that right~ 

Righ~. -~ A .. ; ·. ... ~ . ; 

.. 
-~ : ~ r ... ·• 

154 .. -"I Q And it would end up on some sort of . .. 

production line down. ~~r~ .. some\'lhere? :.. .. : : ..... ·. ~ ... 

, ......... ·:· .. ··~ .. :A.·· :.Right •. :.~·.\.: ~-; )~ .. -~:. -:. ·=·~:-;.; -::.:.~· r .· .. :, 

155 .. Q _What wou~d happen to _the product then? 

-~ ~·: ... , . A 
..... •' -. ~ . ' . O~e thing I'd like to mention. These four 

tanks up above, I mentioned earlier about the water. We 

cannot feed these rodents ordinary town water from public 

or Pulaski or·any other town • 

.· .... · ..... - .. MR. MOORE: Excuse me. This is a cage 
-1 t;:? 
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washer you're talking about? You don't sell cages, do you? 

THE WITNESS: No. ·But it's part of our 

operation. 

MR. MOORE: I'm sorry. 

THE WITNESS: Well, we ha\~ to buy cages 

and wash them, etc. But these four tanks above contain 

water.that we chlorinate personally with eleven parts 

per million chlorine, because we cannot allow these 

animals to have ordinary town drinking water that only 

has one part per million chlorine, usually. Eleven parts 

per million chlorine is-what's required and what's 

standard in the industry, and we do this, so we know 

that these animals are getting this special drinking water. 

· .. :· · .·. :-.. J._: . .-. : .. , .. We feed them special food, and they get 

special care. .,._ ' ... . ... ·r. ·.·- .:~ 

.. ·.:;· ·· .:~ -~· .. .;"t ;_: :· .. ~But this.: is· a cage washing operation. 

Tqe cages_are cleaned, the.bottles are cleaned, the water 

is put in the bottles, the new bedding is put in, and 

back to the room. 

By Mr. McCarthy_: 

15E5 Q What would happen if there wasn't such a 

facility as this? While it's not a product, obviously, 

what would happen if you didn't perform this sort of 
A r-na 
_, '-'"-i' 
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process within the plant at Dublin? 

·A If we didn • t --wash cages at all? 

157 Or any of i ·t'. 

~A ·oisease, contamination, illness, sickness, 

~- disaster, really. 

iss Q In other words, it would taint your ultimate 

product .. 

A Yes.:· 

. - (Slide) ·This is a shipping carton. This 

is how our animals·· are shipped to the customer. The 

numbers may vary, but-this is our standard shipping 

carton with.·two .floors·.· It's specially designed,.which 

t won't ~6 l~to,~unle~s: asked~ ·But it is a specially 

designed carton~' ·1 
'.' .. 

~. .. 1-. .. . . . . 

:. 
.. 
·-~-~~~~ari put filters on ~he outside screens 

·to ·further protect the animals against contaminated 

air and dust, or· p·rovide ··additional warmth. 

~159·--.'_ -~·.:o·:-.:· You·have brought one of those cages here 

_today, haven't you? ~ : .... ' •. ; . . ('~ ;_ ·., :) , ~ ~ 

A Yes. 

-'(Slide)· Once the animals are ready for 

shipmen~; we have a fleet of trucks that are especially 

equipped. The larger, the lar_gest. truck in this slide, is 
"! Sil 
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equipped with a dual air conditioning system. In case 

one goes out, we have a backup system. But these are 

temperature controlled trucks, heat and air conditioning, 

because we have to maintain this environment for these 

animals. They are very fragile. 

These animals cannot take extremes in 

temperature, too hot or too cold, which is a major 

distinction, I suppose, _from the natural type anima~. 

So we have to maintain the ·environment in which they have 

been raised until they reach their destination, either 

by truck, or we take -them to Roanoke or national airport, 

and they are flown to various customers in the United 

States, Canada and at times other countries~-

160 · .~.~ Q ::What'~ the·furthest you have ever taken 

any of your laboratory animals. from Dublin, would you 

guess? a • ,.•". _. : ~ •: • : • •.: •· "' • o o 

A W~ routinely go to Canada. I don't know. 

I can't answer the question.· _ • 'f _: ~: •• : ·.! ~ :...,· .• : ·•• .. : ;,· i .. ' ~· ~ . 

161. · ··- Q .. Is that the end of y9ur slides? 

I .. •• 
·;A. Yes. . .. \. 

162 Q You brought with you this morning, as a 

sampte 0f the end product produced, as far as the rodent 

production is concerned, this box,_which apparently looks 
-""- !:': t::" 
J.lJ&...-
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like it's all ready for shipment. Could you describe that 

'to the Court? 

A . Yes.· This is the way we wr ·1ld ship animals. 

This happens to be a Balb/C female on top, several, and 

the CDF-1 hybrid animal on the bottom 1< . el. We have 

bedding and food, and we have a rather simple device to 

provide them water in shipment. We use a potato, which 

is about 75 per cent water,·so they get water and food, 

and they've got bedding and they:are very secure. 

~ If they're handled properly, they should 

arrive in good condition. · -· .. :. 
: . -· . 

'"' I ~· • • •• • 

THE. COURT: Mr. Ingram, you can·see why, 

when you watch Looney Tunes·on Sunday morning,:Old Tom 

never has.a chance, does he?. \. ·, .,;:·. .. .......... .. '·'·· -~ . 

.: : :: ... ·MR •. INGRAM: Good point, your Honor .... ··-

·. 
: _. • o •' o I • I• 'II.,. ~"' • o .... ;~···CROSS .EXAMINATION 

By Mr. Moore: 

163 Q Dr. Knapp, in your·opening description of 

your past experience, .I missed something. When did you 

say you came down here and began working at the .facility? 

.. · .. .. .. , . 

164 

A···· .!.:came .in March of 1971 • 

Q How do you account for your familiarity 

with the plant and·other facilities from the period of 
-1 
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1966 to 1970? 

A Well, actually I was not here in 1970, 

obviously. I joined in 1971. But it's a continuum,and 

we carry on the work of the company right along. 

~ Basically we're doing the same thing that 

one would do. 

165 Q Basically, your impression of what 

occurred at the Dublin facility between 1966 and 1970 

is strictly a matter of hearsay. 

; J. MR. McCARTHY: Your Honor, I could short 

circuit this whole lin~_ of interrogation by Mr. Moore. 

The next witness will tie in the slides and tie in all 

the previous testimony to the relevant time period of 

'66 to •yo, if it's .sacrosanct to Mr. Moore. But we have 

submitted throughout that this witness is familiar with 

the procedures employed at that·time, through to the 

present. 

MR. MOORE: What I'm trying to establish 

is how he's familiar with the procedure,·and it· appears 

to me the only way he is familiar is on the basis of what 

somebody else told him. .. . .... ·· .. ~- ~:,··! 

~ You'ye got a Flow witness that was there 

in 1966 to 1970. It seems like he could have had this 
157 
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witness introduce all this. 

THE COURT: -You have a good point, Mr. 

Moore. It would be hearsay. 

-- -MR. McCARTHY : We'll tie it all together 

with the next witness. · 

MR. ·MOORE: It doesn't matter all that much 

to me. I just wanted to be sure. 

·By Mr. ~1oore : 

166 · o·. You talk about-inbreeding all these rats, 

mice, and animals that are bred at your facility, about 

how you developed a strain of these rats. In other 

words; it"took seveial gener~~ions of breeding to actually 

produce these finished products-·~::... I'm·using the wrong 

term~~ produce these animals-that are actually suitable 

for research facilities. .· -~-(.,-. ·- >--~ 
. .... . . - .... .. ... ~·.. . 
...... a • .. :.: -. '"' ~ .. • • 

What percentage of the. actual amount of 

rats, every animal-born at your~ facility,· is eventually 

sold? · - .. 

·- ; . A· ·· \ihat ·percentag~ is actually sold? 

167 Q . ·:Yes. · :_ 

A It-has to be on the order of 70 to 75 

.· 
per cent is actually sold. · ·. · -~ :::: · , .. , · · 

168 Q You told me how you arrive at these. You 
.M --

J.u~ 
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take several generations of breeding to get to a CDF-1 

mouse, or whatever, for example. What do you mean? 

Although all those intermittent mice that are used in this 

process of arriving at the CDF-1 mouse are all sold? 

A No. In that case, not th breeders are 

sold. Just the offspring are sold. 

169 Q I want to know about all mice that are 

born there. I'm not talking about the one you are g~ing 

to sell. I'm talking about all the mice that are born 

there. -, 
'.... ~-- ·:.: ... 

.. A· ....... All the-mice that are born there we sell 

the vast majority-of, about 70 per cent.· 

-..._. · - ~· .. . :~::The·:reason ·we don't sell 100 per cent is 

for several reasons •. -. One reason is that we have to get 

our replacement breeders. from the offspring. So we have 

·~ to· have replacement breeders. · ··· : · .. · .· .. ·: · ,,. .. > : .. 

. ;.:, Obviously.-not all· animals that. are born 

are saleable, so we pave to cull the unsatisfactory 

animals~ So we cannot sell 100 per cent of all that are 

born. But we do sell as much as we can. 

r, MR. MOORE: I have no further questions. 

~ :THE COURT: . ' ~ -'. ~' . '· Stanrt aside, Doctor. 

·. ~ ... I • . ~· : {Wit~~ss excused) 
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MR. McCARTHY: I'd like to call Dr. Averry 

Irwin. 

Whereupon, 

DR. AVERRY M. IRWIN 

was called as a witness and, after havin~·been first duly 

sworn by the Clerk, was exrunined and testified as 

follows: 

DIRECT EXAMINATION 

By Mr. McCarthy: .·· : . , .. 

170 Q Would you be kind enough_to state your 

name and address for the record? 

A Yes.. It's Averry M. Irwin~ The. address 

is Route 1; Box 450 I. Max Meadows, Virginia .. € , r·.l ..:; ~ (" .• 

1.71. ... ·-:: . Q .... ; .Dr. Iny_i_n, are ;you employed? _, : ... , :; .i; ·. 

. A-:.. Yes • I ~rn. . ~ . .. .. ·- .. · ....... ' . .. ,· . 

172-.. ~ .. ___ .0 .. ~~-W~at _is __ your employment capac~ty? · :.:,.• 

... -- ·- .. : ~: A. ;_ i.·I 'm ~played by. Flow Laboratories. . ·I 'rn. 

local, reside locally and employed only at the Dublin 

facility. . . -...... , 

173 Q_ What's your title? 

.. =~.A . ·.I am staff veterinarian, and also 

veterinary medical director. 

174 Q Prior to the time you became employed 
1 ~~() 
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with Flow, would you be kind enough to state for the record 

what your employment background is, as well as your 

educational history? . . . 

A · Immediately before coming to Flow, I \'las 

employed by the State of Virginia, in the Department of 

Agriculture. I was in charge of their regional laboratory 

at Wytheville, and particularly the-diagnostic end of 

their work there. 

175. '·• Q When did you become employed with Flow? 

·A · ·I was employed by Flow July of 19 6 8. I've 

been there since July of 1968. : • ' : •• I 

176 Q What was your educational bac~ground? 

~- ·- ·:-:-,····.-·A -:-::.::r:·was a native of Pennsylvania, and took 

my preschooling at Penn State, went to the University_ 

of Pennsylvania, which is the official medical school 

in the State of ·Pennsylvania, and graquated from· the ·· 

University of Pennsylvania School of Veterinary Medicine. 

177 .... o· .:-, _. Incidentally, to put -Mr: lotoore. at· ease I. 

I understand-you were employed by Flow, as your testimony 

indicates; since 1968. • .... : ·.: t . -~ ... 

.... · .. 

178 

. A -· . That's true. .. · - . 1 l . : .. ~ ::. .. ~ ~- -- • 

Q You were just in the Courtroom and saw the 
1h,1 
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film clips that Dr. Knapp was so kind to explain. 

A ·· -Yes •. 

179 Q Do you see anything different or 

dissimilar in those clips than are representative of the 

time period '66 to '70? 

· .. A Let me say this: Many of those slides 

were taken back there •. Not all of them. 

.. . I ·think I can probably pretty well tell 

which was in that vintage. I am not going to say I can 

tell exactly the day and·. the· year. . ·:~ 

~·MR. MOORE: I won • t require you to do that. 

·THE WITNESS: We have updated this. The 

present-day operation· is changed by what··. I .would like to 

say is a progressive improvernent·in disease control 

measures. ··4~ ' ': "• .... • •• -~ ... 4. l .-. -~ t . t • .: ~~ .. 7 : ... ~ ·:'L l' 

. .. . .. - .~ 1.l ,:~·:"l~ For example, the chlorinated water tank • 

We used to use just .a portable water source, and this was 

delivered by one of the faucets on the,water table. We 

still.had some undesirable bacteria flora, and we found 

out, even though they did a good job, by the time it was 

heated and was delivered at that faucet, we had only a 

fraction of a percentage of residual chlorine. 

·>.We changed that. We improved that. 
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Examples like that. I can cite them, if 

you have specific ones.· 

MR. ~iOORE: No objection. 

By Mr. McCarthy: -

180 Q -· I understand you too have brought some 

slides today, and rather than take-up a·lot of the 

Court's time;·could we go into those slides to describe 

what it is that's being performed and was performed 

between '66 and '70? 

A I'd- be glad to do that, -and I'll go through 

as rapidly as :I can. If.you.have any questions 

specifically,·we could stop and take them up then. I'll 

try to -relate those~ to that period of time. ·- : 

· - • :: ·7 :· ·. · .:·.;.!;:-,:I· was- there· from' '68 to present; and I 

could pretty well define-from '68 to '70-71. ·I can 

pretty well mark that out.·.... - · -~ ~·: ·~ -~ -.: ";.· ... :- :.·:· ·. · ~:.~: 

~--::.:. r::. : . . · :,_ ·(Slide)-· This just sho\vS an exterior -view 

of ·caging. This is for ou~ dog caging, canine caging. 

This was constructed.- This· was in existence in '68. We 

have another building that was under construction in '68, 

when I came. - ·· ~ ;--;'. -~. 

I know that at the time that I came there, 

this housed the beagle colony. We had a closed beagle 
~ .r ... "" 
J- -~y .. . · 
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colony -- that was the beagles for research that Mr. Hall 

mentioned ~- was brought down to Dublin from Liberty, 

Ne\v York •. 

Originally this was the housing for that 

breeding beagle colony~ That was at that time • 

. ·Since that time we have also housed some 

C~IDs, which ax~ common mongrel dog operations. In the 

newer one, the beagle or the CMD operation, now resides 

in this housing. 

•; ... ~e now have in there foxhounds. We really 

by contract house and maintain and monitor a foxhound 

colony that are owned by National Institutes .of Health, 

and these are dogs that are.part of their big cardia-

vascular program. They are in large part research dogs . 

. · ;. : ·:.:: .. · .. s~ ·:.'(Slide).· This shows .·the beagles. · This was 

a·pictur~ .taken·back in.·'69-70. This sho\.VS .how we gang 

house these be~gles. They.are undoubtedly, I think, ·you 

can tell,·beagles. 

.. '\ . : ._ ~. : . ' .... ~ .. We house ·them together so that by the 

time they came into estrus or were ·ready to breed, we 

could start at one end. 
I 

Since you have the5trus cycle in dogs 

every six months, twice a year, we know that when one 
"" £~ !\ 
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would come into heat, because this was important to us, 

then very likely right along the whole group should come 

into heat. 

(Slide) This again is an old slide. This 

shows a supervisor of the beagle colony. He has a dog 

from that group that has been isolated. This is what we 

call our whelping facility. This for a dog would be a 

maternity ward. __ This_is.an individual isolation unit, 

where that dog was isolated and cared for during the time 

it delivered its puppi~s, and while it lactated or 

reared its puppies. 

-181 , ~ :: ~;_. Q • ~-- The previous clips showed gang housing? 

: ..• ·-:. _ .··.-.-=A·.~·.-. Yes. 2 • :... . . . .:..~ . : . . . . ' ..... :. . . .... . ·- :·: :· . 

(Slide) We have- seven to eight of these 

smaller.dogs into one _of these larger exercise cages. 

This is just the outside __ -_view. ~-:T~at_ steel door ~pens 
. 

up and you have a~ indoor portion qf_. this. _ Th~ .. inside 

of.the steel door_ comes down~ _The,dogs are taken_ inside 

and protected. You don't have to heat the great outdoors. 

In good days that is raised and they are o~tside, and they 

get.the sunshine. 
/ 

, .. ' . · .. '. 

., . ... ;._ 
~ . ~ .. ~~.-: They . are still. ~sola ted. :·They are not 

on~ the ground. They are on expanded metal. 
A!Ct::: 
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: ··._- : . ···.(Slide) That shows it. 

(Slide) Then part of their cycle -- the 

idea· here, this was a closed colony of ·vell-defined 

monitored beagles bred to produce more beagles. To maintaii 

that and give them the individual ca. ~' they were 

isolated here individually when pregnant, and stayed 

there. .. .... _ .. . : 

182 . . ~· : Q You said well-defined monitored beagles. 

What does.that mean? 

A There again, to be usable, ·we-had to 

produce beagles that-were acceptable to.the researcher. 

The research~r wanted dog~ that ~ere free of the well-known 

canine diseases; ··-He. wan~ed a good;· ·heal thy specimen. 

·· ·· .:. ~(· ·· ···~ ·· When ·r ·say· -rr • t · d" · we ~took blood ._· •. • ·~ ........ : !···r:. ::-"· . monl. ore ; 

· samples.· · We· have to do hematology ·on these dogs. We 

do blood counts and blood chemistries.~-·: We· have records 

of :a vaccination program. They· would be vaccinate·d · 

against the common canihe diseases, ·which had to be 

: •. ·.::.~ .• ~ · :..·'-• .: I · Since I say a closed colony, it meant we 

didn't introduce any stock; with the idea that we weren't 

going to bring in anything bad. We had to carefully 

select the future of this colony from the best of the pups 
..., J~h - ..... -· 
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that we produced. 

Interesting to note now, we are always 

in research down here, .and we did run into a problem 

with respiratory disease that was really interferring 

with the young pup, and the part that pPo played. It was 

a new disease. :. ' 

:~· We isolated, in short, the aged and found 

it to be a virus that's related to the SD-5, or one of 

the para-influencing like organisms in humans. 

>:··.: · ··,: .·· r · ~:,J ·· We ·proceeded at some cost to make a 

vaccine 'that we could immunize, and perpetuate the 

·health of.this colony. I'm proud to say t~is virus 

isolation resulted in that there is now a commercial 

product, the para-influencing canine vaccine on the 

market:you can protect your dog with. .... :-. -· . . . ..... -. "· 

-;" ~~~:; ··~· .. ~·.·.:;_: .. f :-I.'m trying .to sholv,··while this is a 

unique closed colony, we· do have diseases in common. 

Some of the things we have learned and developed have 

been extrapolated or applicable to the house pet or the 

corrunon :dogs that -- ·. :-. :. ;_ ~: ·: ::. ~. c ·~ · :-

183 Q When·you say, Doctor, you developed at some 

cost a vaccine which is.suitable for domestic use, what 

kind of money are you talking about, in that particular 
-1Ct-J ..... ·-. 
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vaccine? 

A They tell me that it's about a hundred 

thousand dollars. I take that at hearsay. I don't 

really get into the finances. I pass that on. 

184 ·Q You're a pure scientist? 

.. A I wouldn't say that. But I'm not a business· 

type administrator. ··. 

MR. MOORE: We're not at issue here with 

.the question of their operation of creating vaccines. 

Whether or not they got an exemption for that I just don't 

~ know. We're just talking about breeding of animals. I 
-~:: .:·~· ...... 

wish we could just·--, . ~- . ··:. ~. "'' .. ·.! : .· . . -

· .. · ~-.·-.·.:~:·. · .. : ·MR.·. McCARTHY: 1. We just:· can't allow · 

ourselves.to be so simplified as to get into the kind of 

nice little pigeon holes that Mr. ·Moore keeps insisting 

on us getting to. It just isn't that simple~ 

-~~=-~~~ ~~ ~~t In~the course of producing laboratory 

animals, .we·get in~o a lot of different things, and we 

are.going to get ·into more exotic strains in a few 

. moments, and that's the truth of it. · · ... :·::_-.:.-

.. ~- :l-1R. MOORE: I don't see where they are 

relevant for purposes of this lawsuit. 

THE COURT: I don't either, Hr. Moore. I 
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really don't. I will try to separate the wheat from the 

·chaff.· · ...... ~ . ""· . 

Let's go on • 

. _(Slide) THE WITNESS: This is the 

same gentleman, and he's preparing ad< ·, I think, prior 

to going in that house. Perhaps this shot ought to have 

gone before the other • 

.. We do bathe them and clean them, and. they 

get a dip that controls the external parasites. Again 

tightly controlled health procedures. 

(Slide)_ ·This shows the method bX which 

the dogs are fed, in an attempt to keep the feed clean. 

That feature is~on a·pulley that could be hoisted out of 

range,.and the dog has little chance of contamination of 

the food stuff with extraneous matters. oo, • '". *.' '.: • .I : _ .... 

-~ ;- ~. ;;·:: · 'l :· ...... >~; .: (Slide) -·The point· here that these 

animals.do not live in~their own excreta. ·They are 

expandable metal floors. They are rinsed through. This 

is a sewage system that cleans out, flushes out, if you 

can see it going·into a ditch. The ditch goes into a 

closed septic system.·· :·· ! ·;!: ;: ... ~.· .. '··-~ • ·.-. ·~ .:.:.'-; ~ : ..•• 

185. Q :··Is that the samP. shot of that animal we 

just saw? :."' . ... ... · :1.69- ··.· 
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A It's the same cage, although that's a 

different animal. 

·Now we're getting into a _oxhunter. These 

cages are occupied by these larger type dogs, foxhounds. 

This is a shot of the same facility, but 

in more recent years. 

(Slide) Again, foxhounds, as they occupy 

the same cages. 

186 .Q· What's going on with those animals, if you 

kno~v? 
·- . . . ... ... ~ ;; ..... . . . ',. 

A .·! The- foxhounds ·we aren ,. t breeding, as we 

did the beagles. · We are holding and observing the fox-

hounds by contract with·a:·nationalheart and-lung· 

; ... -~. : ~ :.· -~· ~--·This:·is part of their cardiovascular- : 

study. These dogs·are all post-surgery dogs, and they 

have had cardiovascular surgery •... They've had .. 

transplants in their hearts •. They've had arterial grafts. 

They have had catheters. They do the work at the 

National Heart and Lung.· I. 
~:: ··- t. : .. 

• 1 •. ~ ::- ~ ::7 ·.I' don •t mean to imply we do that. That's 

sophisticated surgery. They do the work, and when the 

dogs are recovered, they send them down to us,and try to 
1.70 
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relate this to human surgical procedures. 

·· It!s no good unless a dog has a chance to 

live a normal life, just as a person w0u~ :, to try to 

find out how effective is that arterial graft, how long 

in a dog a pacemaker can maintain a hec.._t, how soon will 

they go into heart congestion. 

So we ship these dogs back periodically, 

pull samples for them, and we again follow their 

contract stipulations. 

~.a . · ·-. :· ·. !'. We do not raise and produce those. But they 

are part of a big study. . It • s a cardiac program·. 

187 Q ·so·you're saying those dogs that look for 

'al·l the world to us, . the layman, like ordinary foxhounds, 

have some radical alteration of some sort performed on 

them,·. like a heart transplant or valve, .or something? 

connections to some of them:severed, and the pumping 

action of the heart is.unger control of a mechanical 

monitor. 

Some of-them have had sections of rather 

main arteries taken out and transplanted with plastic 

inserts, and this sort of thing. i I . 

. · ··: .. :: -~:(Slide) This is a shot of another colony of 
A tA-1.4 
J ' ........ 
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dogs. This is a Newfoundland hound, that the caretaker 

is handling as a parent and one of the offspring . 

'·. .., . This again is unique in t" at the dogs are 

not owned by us. . They belong to the National Heart and 

L~ng Institute also._ It's. part of the_£ heart study 

program. But there isn't the mechanical intervention by 

surgery. .... :. .- .. ·• ... • .... 

188 Q No surgery? ... . .. 

... ~- . A:· ::.: No. These dogs are unique, in that they 

have an·inborn anomaly.which is, they tell me, an aortic 

stenosis. It· -is · gen·etic •. _ d · ~:~.::.•! · ._. .· .~ ·=~. 

· :·,· .. -·· . . .:.~· ... >1. .. ·.- These animals. are. all carefully selected. 

They have to breed males .. and~.females that have the trait, 

and bette~ than·85 per cent.·of the offspring perpetuate 

this :.trait from the moment: they -:-:are born until they 

. d d . . . - . . arr1ve .. to a ulthoo • · · ~:c, ~;···::-:::~_·:·~!.L..:.~' i:J.":" . . : l ;· · •• ,_ .:.:. c· 

189 - . ;_-_o-,.-Q· ...: .·.In ·other words, you take a male with ~ . 

aortic stenosis and a_female, and.breed them with one 

another? · · · · - · · 

A That's right. ·. ·· .·~ :-.'-: ~- . ~ ::.: .:. ... ;~·- ' .. - : . 

190 Q What happens then? Eight-five per cent 

.:.( ·Yes. Of the offspring have this congenital 

inborn murmur in varying degrees. · ·. 
172 
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191 Q What does that mean? 

A·: ~The reason we have the dog colony, and 

the reason we are going to great pains to breed it, is 

because it's valuable research materia,. That is what 

we ·would call the establishment of an animal model for 

that particular condition, because what happens to these 

dogs and the way they can correct or modify the condition, 

· they· are attempting to extrapolate to human medicine, 

because of a great percentage of the human babies that 

are born with this condition-- this is one of the.few 

consistent conditions that they don't have a surgical 

correction for right:after birth. 

·. -·~ .. · · .. . :r-. ~The surgeons up there are trying to ... 

develop the shunt type catheter.from one chamber of the 

heart to another, until the animal gets.big enough until 

they can get~in there and surgically alter the aortic 

valve, the valve from the main chamber of the heart to 

the large stomach surgical lesion. It serves as an 

animal monitor. 

(Slide) Another shot of the same dog • . . ~ .. . . .... .. 
. . .. ... .. 

(Slide) Now we're going into another 

phase of the operation. 

192 Q It looks like 

RICHARD B. DAISEY 
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A· This is not a camel. This is a sheep. 

As I say, we maintain a flock of sheep on the premises. 

What we do here, as I say, we raise the beagles for 

beagles. We keep the sheep because they are a source 

of a biological product. 

This is the·source, as you can see, of 

the blood being collected. These animals are bled about 

every two weeks, and in a sterile procedure, and that's 

the.process that's now underway. 

The animal is yielding in the container 

there, a whole sheep blood. It is.a valuable material 

that we can .incorporate into other finished products, 

break it down to smaller containers and ·sell it as sheep 

blood, defibrinated, whole sheep blood. 

Sheep red blood cells are washed in· 

alsever • s solution •. Then they· can incorporate i-t· into 

their research application. · ·· · ·::: ~-:~;: ~- · . .. . ... 
:.·:·.···-~ 

~---

193 .;. Q ·. = • In addition . to sheep, are · re any other 

animals that you bleed to oduce the product line you 

just described? 

=~ .... A ... :.: Yes. The blood and blood by-products from 

many animals are real valuable and an important product~-__._ 

that we harvest from the animal, and then it may be further 
...O.....,R 
J,l~ 
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processed by us or by Flow Laboratories at Rockville. 

. But \ve have goats. We have calves. We 

have horses. We have guirea pigs. 

We currently have a lot of rabbits that we 

bleed, newborn chicks that we bleed. 

Well, that's enough, I guess. We have 

used mice and rats, although probably because of the 

low yield we would sooner use, in the rodent family·, 

rabbits and guinea pigs •. 

194. .Q ·From that animal blood base there is 

produced a whole myriad of products that we'll get into 

in a few minutes~ . . . . -· ... · ·~:.. ~ .. . . . ( . 

.... · · · · ::.';:· A>.~:- ·That • s pretty much so •. This is one 

step. This is the ·source.: ·- ·-~ ·: ~ 

We keep the animals. From that we --

~ MR •. MOORE: Your Honor, would you make 

clear, I know you said you were going to do this at the 

outset, so I assume you are talking about all these 

procedures were undertaken in '66 to '70. 

· .·.. THE WITNESS: Not all of them. We did 

have some sheep, some goats. We had guinea pigs then 

that we don't have now. We kept an entire room of 

guinea pigs, because serological testing was coming in 
.. -4 tAj t:" 
.JI I a .• 
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then and these guinea pigs produced a complement. They 

were valuable, and we bled them by the hundreds. 

Now they have found a better source, and 

the yield is a little better than the guinea pigs. 

_ :.: _So we are-changing from ~uinea pigs to 

larger animals. In fact, goats and sheep.· 

But the idea of the blood itself was 

there. We've used different species this time. 

·:.::--:· .. : ~THE COURT: _·Doctor, just try to hold it 

qown to what happened between '66 and '70 and what you 

had then, and identify it~ · . . ·.: . - ., ,., · ... 

· ·.. T.HE WITNESS: We did have some sheep we 

used. We didn't have -near .. as many as we do now. 

:Sy Mr. McCarthy: . . ~! ~fl • • • •" \ .. 

1~5 · ·::· _ Q.·:;.. But you still did it between '66 and '70. 

A Yes. c •• ~--:· •• ·• • •• • ··.~-: ·.: :-: •• • .•. -·· . . . . ··.:. 

196 ~ ··Q ... :. ·. With sheep, as well as with bleeding goats? 

. ·A : .. ·;' .. At .that time we used mainly guinea pigs 

and rabbits to a greater degree than \ole do now. -It was 

this type operation of a smaller species. 

197 Q Would you go to the next slide? 

A. i.: .. Yes. 

(Slide)· ' . 
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198 . ·o Would you kindly describe this sort of 

production facility to the Court? 

A This is a bigger picture of the stanchion 

we have the sheep in. ·we have now this larger block. ~ve 

bleed certain individuals every two weeks~ They are 

here tagged and identified. We cut them out of the herd. 

This is .a small retention clip. We can 

get maybe six or ten up in there to work on that day. 

Then by opening a door they are broken do\vn in to one 

individual that comes and enters the chute from the back. 

This.side folds up. ·His neck and head is 

forced through this opening. ·.~ .. .... ~ ! . · .. : ... 

199 · ·,· .. · ·o ··That was the· shot we just-saw? 

·· ·· · ·· A··.·.-·.- ·Yes~: This maybe ·should have preceeded 

.· .. -.~ ~-<··:_. ~-\.=::·,:..:~we, try to extend the neck so it. can be 

shaved,' it can be sterilized and then the external jugular 

vein· punctured with a sterile. approach, so that the blood 

itself is in a closed container, that vacuated container, 

so there is no chance of· contamination. . . : -~. 

2 00 . : - -~ · . Q . ._:What happens in the production facility 

after the animal is bled? 

A Then we put that side down. This is to 
-"· ~tA} 
j •• 
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speed up the whosprocess. The side goes down and it is 

actually a cleated.footboard. The sheep can come ~ut this 

side and then by_another ~oor j?in the x .st of the flock. 

201 .. : Q In other words, .the sheep is processed 

thro~gh what ~ppears to be like a padduck, and more sheep 

are behind it, and then it's bled and they p:t;ocess out 
~ -

A ~hat's exactly right. Again, it's to 

speed things up, .so you don't have a backflow of 

congestion. 
. ! • . . · •• ;·: ·. · ... ·.. ('· .. 

-- .. ,, . ·" ... 
(Slide}- This again is a shot of the room. 

This is another are~. th~t _I. ge~ into, ~nd actu~lly do. 

I'm familiar with this. This is a rat cage •. But it's 
... ~~:! 

more than: __ that .. This is a study. 

As Mr. Hall mentioned earlier, we do some 
... 

co~tract_research ... This_is one _of tho~e research products 
. . . ..... : .. · '-· ... :; ; ... · . . - ... . .. . . . . . 

that we're set up .. for. now, and .. we use our own Sprague 
. - - ~- ·- :· ~ .• . ... - - .. - . -

Dawley rat, but it's much more than that. .• • . • • .. :.: <. 

If I ca~.sh~w y~u ano~her shot. 

, .. - .... (Slide) See here, the banding. You have 
• ·- ·; I 

the different colors. This extends for the whole column 

of cages. . . . . ... 
. -

(Slide) This portion of that is this is 

J 0 
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a study -- and it's what we would call a subacute 

toxicity study. It's conducted with rats, and it is 

to prove the safety or the harmful effects of just what 

does feeding this new drug at-different concentrations 

~ proquce in the animal: 

We have four different groups. The bucket 

which you see in the front, so there is no mistake in 

this, contains the food that has no drug in it. It's 

a controlled level rat. ·· 

The blue banded contains the moderate 

drug dosage. .· ~. ·.~ . .) . 

'! .. :The red contains the high dosage level. 

The green'over there iri the corner contains 

a·low dose level. 
.. 

It • s the ·.s.ame drug. These animals are 

kept in· the same group; the same ~husbandry.· ·-They are 

subjected to exactly the.same circumstances, except one 

big variable:- The· food that they get daily .. contains a 

variant amount of drugs, the same drug, except for one 

control group, which is the base line. 

Then ·at the end of this'study, or as we 

make daily observations ·of it 1 we c-an rightly 1 or should 

rightly say that any differences ascribed to the animals 
1-~Q 
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that constitute these different groups can be directly 

related to the quantity of the drug they are receiving. 

These studies we do in accord with FDA requirements. 

202 ·Q Is this sort of study representative of 

the types of studies -- granted this is a new one. Is 

this representative of the types of studies that were 

performed b~tween '66 and 1 70? 

A Yes. .We were doing this type of study then. 

I.-think that probably we're doing.more of it now. We were 

probably~just getting in-- we probably didn't start this, 

I • d say, until .'.70- that we had some. studies. This is an 

area again of,-expansion •.. ~ 

203 .-. · · - a~·O ~ :: Who: is this study being performed for, that 

one right-. there? .... ·. 

A That's for A. H. Robbins. He is the 

contractor. We do·what we.call .contractor--. 

204 ~.: .:-:> ~ · Q t-: Is that in. order so that one of the 

Robbins • products will ultimately pass clearance \-lith 

A Yes. ··-·· •. 
. . 

~· 

(Slide) .The arrangement in the room again 

is.irnportant .. As I say, this you will notice some blank 

tiers, and then they don•t show up too well here, but there 

.J tj0 
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are different columns of different colors. This is again 

to make certain this setup is according to a statician's 

request of random sampling, and it is really to insure 

that cages that get different dosage levels are equally 

disbursed throughout the atmosphere of this room. 

In other words, FDA would say that all the 

high dosage was on this end of the room. There may have 

been effects that were attributable to the .heat or to the 

circulation, to·some set of circumstances, just in this 

corner of the room. 

So this stati~tical sampling setup tends 

to equalize, and staticians will tell us there -is the 

same number of cages on.high levels.in control.groups as 

to this corner of the· room·,- on the· high shelf .. and low 

shelf. 

In other words,·we're trying to show here 

that we have to take pains to see that we have control 

over the environment, we're trying to lirnit.just one 

variable, the amount of new drug in the field. 

(Slide) The same thing is sho~~ there. 

{Slide) This -- you'd asked about other 

animals. This is the actual bleeding of newborn chicks. 

These chicks don't show up too well that the ladies are 
~ _,..,. 
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holding in their hands, and are less than 24 hours of age 

when they are processed. They have never had food. They'vE~ 

never had water. And it's the end of .the line for them, 

because they are bled to death by cardiac puncture, and 

they are taking the red cells from the newborn chick and 

putting it into the bottles in ~rent of them, into an 

alsever's solution, because we are trying to produce a 

product which is sterile~ a newborn chick, red cells, and 

a known concentration of ten per cent, five per cent, in 

alsever's solution. , .. . ·:-

. . =~~THE. COURT: Doctor,· were you doing this 

in the.time? 

THE .. WITNESS: · We weren't bleeding chicks 

in·' 68 to. ~ 70. ··We were· making concentration of other 

red cells • 

THE COURT: Let's move along. 

(Slide) THE WITNESS: This shows where 

some of the blood.products go. Th~y are incorporated 

here in kind of;a ~~ well,:a ~ass production of.agar 

plate.·· . - • ! . -! • ·~ - · .. ~ ........ ._- . . 

As I .say, I stressed the fact we tried 

to use the sterile approach in getting a blood product, 

and here again we tried to maintain the sterility. It's 
AI C"l,r, 

...zCJ~ 
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incorporated as one of the requirements with agar and 

other sugars into bacteriological media •. 

I have some of these plates that I brought 

along, because they may not show up too well in the 

picture. But it's one of the finished products that we 

produce, a media sera operation, that from the sheep we 

get the blood. 

We qual~ty control it. We put it into a 

different concentration. Then.it's incorporated into an 

agar base and goes out to clinics and other-research 

areas to be-used as a tool in growing or isolating 

bacterias. ......... ·. ". 

(Slide)"· ·By Mr. McCarthy: .-:·.: · 

205 Q · ·: Is that_ the same shot? 

A It's the same operation. 

(Slide) ·This again is the-same-operation. 

n :. C : .. : ;_.-(Slide) . This is media that has ... a further 

spec!alization. After this media is poured and stacked 

in the rack, thi~ is~ media'we produce that is· 

specialized in the isolation of gonorrhe~. 

The organisms are only grown in a CTO 

atmosphere, so the hoses she has down here she'll actually 

be pumping that bottle with C02, so that the whole rack 

-i 8~ 
RICHARD -a. D.AISEY 

FREE LANCE 
STENOTYPE REPORTER 

PRINCETON. WEST VIRGINIA. 24740 



107 

can then be turned over and the C02, heavier than air, 

will lay on the bottom, and that is screwed down by a 

screw cap. ·It goes out to clinics. 

If they hold it up right, when they take 

their swatches or specimens, they can go in there, ·scrap 

the surface of the·agar, screw back the cap, maintain 

sterility, and still have the C02 atmosphere which is 

essential ·if they are going to -- ' . ·~- \ 

·' ~ ·- MR, McCARTHY: In the interest of time, 

your Honor, this would be more of the same sort of 

production facility.: I. think we have demonstrated· that. 

l .... ·, .. : ··.•• i>By Mr. McCarthy: · 

206-. Q I understand. you have brought some of the 

products with you today. 

• A ·· Yes. · These are samples. I thought maybe 

the picture didn't show them too well. You wanted to 

see the pictures.· This is one of. ·the sheep agar plates 

we.· produced. , ... . .. -.., ~ • :-= .... : • :. • .. : :--. -~ ... -: ... ·: : .. ~ 0 

207 Q Would you be kind ·enough to limit the 

display of products, rather than bother Mr. Moore, that 

you used between '66 and '70? · 

MR. MOORE: Are these products that you 

used or produced? ', ~- 'l 
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MR. HcCARTHY: . Excuse me. Produced. 

MR. INGRAM: If these are r~presentative 

or similar .. --: _ 

By Mr~ McCarthy: 

208 Q If the product _is changed or updated, that's 

okay. But if it is representative of the same sort of 

product 

A We were getting _started into that area, 

and again it's expanded. It's much la~ger now. We have 

streamlined the operation with a.lot o~ .. a~tomation. We 

~ere -doing it _more _by hand •. _:We did_ ~o .;-- this is ~ 

by-plate. : We. did ev~n t~en._by hand _a quad plate at that 

time. ~ .-~. -.. ~· ~ ,. ~-· :. . . ~ ... : . . 

409 -.: Q What is that plate and what was the hand 

produced plate?_ What was that fa;?~ ._ . 

A ~pis has two se~tion~, and i.t. :_l,:las. __ .two ..... -~ ;:, 

different agars, two different types of agars. If you 

hold it up to the light~--~? I·say, I mentioned the quad 

plate, which in those days ~as·probably ~ne_of our best 

products •. It had really four sections. 
. . . • . I . . .. . .- ~ ~ .. -: .: 

' : • 7 ···: ; ·. ... • • • • The idea was, the media put into each one 

of the four compartments would aid in a quicker 

differentiation of the organism that you had. 
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210 Q What is media, Doctor? 

A That's the material that ·supports the 

growth of bacteria. 

211 Q What is that basically? 

A. It's an agar-agar base. That's like a 

jell they get from seaweed. 

212 Q What do you put on the agar-agar base? 

A You add enrichments. 

213 Q Like-what? 

A· In· this one, for example, this is five · 

per cent sheep blood, agar plate on the side, and this is 

an EMB over here, Eoisn Methyl Blue. 

MR. MOORE: ·Are you·going to introduce 

.. . .. 
these? J:~::' .'. :".::~~ .~ ··:: .. '.~ .. ~ . ,..~ 

MR. MOORE:· When will I be able to register 

my objection? ... l -: ;. .• ; ' .... ·-"': &. •• .. .... =· .• • .• "~- . . ...... 

MR. McCARTHY: .I'm going to seek to 

introduce those representative of the products produced 

by the Dublin Plant.between· '66 and '7o,·as I've. asked 

the witness to donstrain his ·description to such products. 

MR. HOORE: I object to the relevancy to 

any production of products other than the breeding animals. 
~R6 
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That's the source of my objection. 

THE COURT: I'll overrule the objection 

at this time. 

You are basing your objection, I understand, 

on the Paragraph 4 application. 

By Mr. ·McCarthy: 

214 Q What is the:use that those plates are put 

to, or the plates that were produced in •66 to '70? . 

A The banding of four different types of 

agar was that if you had one·sample --say that from that 

sample there were going_ .. to be expectedly the growth of 

many different types of bacteria. 

215 Q What·do they use·these types of plates for? 

A . Well, ·it ·would be real quickly a selective 

differentiation-of that type of organism. 

:These plates weren't produced back. in that 

period, so I can't get into that. 

216 Q · ·~·The gonorrhea plates? 

A Yes. :.. . . . . . 

. 217 Q Could you describe those plates that were 

produced as representative of the type of --

.:· ··.. A. ~:Yes .. As I said, the idea of the two to 

four different types of media would be to readily aid in 
-1 ~~~-.... ....., . 
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the differentiation of what strain or what family of 

organism you had. .~ 

THE COURT: Do_you want to introduce 

those? 

MR. McCARTHY: Yes, your Honor. 

·MR. MOORE: My objection has been noted. 

THE WITNESS: I have brought bottles from 

the same product. These two are different products. One 

is de~igrinated cheap blood, and the other ~s blood cells. 

By Mr. McCarthy: .. 

21a . Q. . .. What are they used for, Doctor? 

··:.~ ·.- .. ·~: A Well, they are used much as I _pointed out 

here,-as an enrichment.to _cultivate largely bacterial 

growth. ~he cells and_suspension can be used as an 

in~icatQr, an end point indicator in serological reaction 

and .as an absorptive. agent •.. :. . . .: -~ ... , .. 

219 ; : ~ :: .Q After.the analogy you just described 

you said one of those.was.based on sheep blood. 

,. A Both of them. 

220 Q After the sheep is bled, what further 

processing has to be done to that product to make it 

suitable for its ultimate customer? . 

.. A You saw it being collected in the relatively 
"QQ 
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large container, a 500 ML capacity. That has to be 

~uality controlled, to be sure it has no. organisms in 

there itself, that there has been no contamination, and 

also it has sufficient level of red cell concentration, 

which has to be determined. If we make ~his product, we 

then wash the red cells, separate them from the plasma, 

and then introduce a known concentration, and I think that 

is a ten per ~ent solution for five per cent of red cells, 

into alsever's solution. This is exactly what that is. 

This one is aD-50 blood, and that.means 

that as it's being collected,~mechanically the fibrinogen 

was removed from the blood,· s9·that it wouldn't clot and 

go· into the component ·of a clot in a glass. 

·' · .. !·:~: :·:,;-.:;·· :: :This will never clot. . It·. doesn • t have the 

ability, and still·there have been some chemical additives. 

~ It's been a mechanical removal of that part of t~e blood 

221 .. :··>-:~ Q~< ·~··These are the ones· that actually go to. the 

customer? ····.: · ·· : . .:-: ·.=: ·~·c~t ~!:::·!':
1

t. :-·.-:·.'-:.. .=·~·· .. ~·:-·· ;~·;· ·.· 

·· ·. ···.: ~··A ·. Yes. They would be QC 'd and done up. That 

would be the end product. - : .. ; . : ~ · ... 

222' .• ...... 

'66-70 --

o· · .:~ . Were there any products that you made in 

·- ·'.: 
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. THE COURT: Just a moment. Are we going 

to have any more slides? 

MR. McCARTHY: No, your Hone~. 

THE COURT: ~1aybe we can raise these 

~ blinds and get a little cool air in here. 

MR. McCARTHY: I would like to have these 

marked. . .. .. . 
~ -· . .. . . 

{Plaintiff's Exhibits Nos. 9 

thro~gh 12 were marked for 

identification and received 

in evidence. ) 

.... By Mr. McCart~y ~ _ .·; 

223 ~--~-:::·.:.9_~_ . ~<?u have_given ~s a representative sampling 

of the products,_of these four products that were~of the 
. - . , ___ ,. . ... . .. 

type used in • 66 to._ • 7p.: .. .. : .. ~ ..:. ·. ~ ·.. .. 

.. .. ... ... , ~e~e--~~e~~ ~~Y. _products t}?.~t you made at 

that point in the .I?uJ?l~n_·_~l~n~ !-~at yo~ have ceased and 

abandoned making between __ ' 70 and no~? In other words,. 

are there those that you don.'t have representative samples 
·' . '"- .. . ~.. . -· -. . . 

of here today? 

.... : .... A Yes •. I'm sure that's so. I think it would 

fall into the broad category. They're different types of 

medias, and different -- to meet the market demand, really, 

_.t! ..._, • 
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I guess is what I'm trying to say. 

· In that area we tried to make what was 

saleable. That we may have dropped and gone to something 

else. 

2i4 Q But i~ would be all blood base product? 

A Yes. They are biologically enriched. 

MR. McCARTHY: I have no further 

questions, your Honor . 

. ·cROSS EXAMINATION 

By Mr. Moore: 

225 Q ;Dr. ·Irwin, your te~timony is that you 

did produce this between 1966 and 1970, for example, this 

defibrinated native sheep blood?~ ;_ '·. . . 

A We d.idn' t produce' as much ·of. it then.· We 

,.. .. 
did bleed some sheep·during that period. So we did 

.. Q 

-, ~ ·. 
A 

You did produce some of it? 

That was ~--fn .. the latter perioa.· : 

When you say " 166", I was.there from '68, 

and it was probably the latter part of that '68 to '70 

period~ 
. . . ~ : 

227 Q 

-. 

to '68. 

., 
A 

. ···'t .. ; . ' ..... ': . . -: . 
I o ,~·... '._ 

0 

•" 000 ' ( 0 
00 

... 0 ~ ~ :' • 

I understand you can't speak about prior 

, . -··· . ... . ~ " ·- . ~ . .. . , 
. . 

.. : : •• .I ...... ' 
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And I do know that there again in '68 we 

weren't into this. We really got into this area in that 

time frame of· '68' to '70; ... : 

228 Q There have been several products 

introduced. Maybe there.is-only two. But two or three, 

anyway. It appea~s to me, this you say·is would you 

please repeat what this is used for, when the people buy 

. it? 

·- .... ·A ·· Yes. ·As I say, the division here, we 

used to do more of that back there in '70, because it 

required hand labor, and we weren't automated at that 

time.· 

229 Q What do the people that· buy it· use it for? 

· · : · :. A~· ·:·:They smear on their samples to rule out if 

~ there are any bacterias. It's a cultivation media for 

bacteria. 

230 · · Q ,. And you process blood from some kind of 

animal to get to=this state, to be used for that purpose. 

A Yes. And-the brighter red, the main 

enrichment is the sheep blood that would be typically 

drawn from the sheep blood we've got •. :· ~ : -: 

231 ~ Q -· What change has actually occurred to this 

- blood, other than the fact it seems to be hardened --
-iQ? 
~ -· 
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A .Yes. That's the agar-~gar base, a jello-

like base that comes from a powder from seaweed that is 

pu~ into hot solution and cools down and sets up_like 

this. 

232 Q So essentially what you do, you add what? 

A Enrichments. Bacteria, again -- certain 

strains are fa~ti~iou~~-~n_their requirement. They require 

certain types of s~gar and protein. The enrichrnen·t 

f~rmulae there w~ll oftentimes decide_ or dictate. what 

strains of organisms. can be. grown. 
.. , ... - . . 

_ ~}?.at's .· ~pe rea.son. for this differential 

media. . ~ .. 
. ..... ~ 

..... '. 
-.."''·• • I • . . ,. . ' ·~ " . -~ 

233 Q ~.'.m. j~~t ."t:~~~ng to . fig_ur~. out what ~'?u ~o 

to the blood -~o.sorne;~~ w~t~_thi~, a~d essentially_y~u 

add some chemicals? ... _ . ~ ... . .. . .. .. =· __ .~.-. ~~ ~- , :-.,· _ ... "".. . ~· - . . .... ·. . 

, A .. · . There's other ... enrichments.. But some, as 
',: . •. . ..: . . • • .. ;. , • •. · . . , • . · . . . . • . . - . • • • . 1 

-~.said, _thes~ fastidious .. ,«?rganis~~ cannot live exc~pt 

on complicate~ tissue •.. · 

MR. McCARTHY: Could Mr. Moore allow the 

witness to answer the questions po~ed to him? 

MR. t-100RE: . I • <?-.be happy to do that, if 

you would just please limit yourself to_answering my 

question. I understand that you do all these things for a 
-i_Q~ 
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purpose, but I'm not interested in that at this point. 

· · · By Mr • Moore : 

234 Q Then obviously you do something else to 

this blood to create this product. What do you do? 

A Well, that's defibrinated blood. 

235 Q Would you describe what you do to this 

blood, with the raw blood, to come up with this? 

A If I can go back to the shot we had of the 

sheep being bled, the bottle that this would be collected 

in, which is an evacuated sterilized container, with glass 

beads, sterile glass beads t~at are washed, and they have 

a layer of salirie over their srirface. ... : ... . .... .,. -• ·-., .. -"' 

..: . ·~: : · .. - ... :- · ·As that ··animal is being bled -- frankly, 

what's done is that .. bottle is being agitated, so--that . 

as the blood comes in there, it·washes·over the·surface 

of these ·glass beads~:· In the agitation,· the fibrinogen, 

which is a 'component;·.-when it gets'·to·the.air, -sets up to 

make·· the fibrinous clot ..... "It really congeals. 

That is essentially, if you would cut your 

finger, or ·if there would be an escape of blood, for that 

fibrinogen to convert to fiber. . ._: ; : • : ~ 1 ~ ~·... = "; ; . . . 

236 . . . Q So essentially what you do, you remove 

whatever it is in blood that causes the blood to clot. 
A! ('}A 
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A Well, we remove one of the elements 

n~cessary for the clot. • .. #. •• 0 .. 

237 : .Q . -So then this, and again I realize I'm 

short circuiting your answer, but for purposes of 

simplicity, I want to see if this is an accurate 

characterization of what happens: This blood is 

essentially sheep blood which has had some of the clotting 

material _removed. : ... 
0. ~ .: ....... 

A T~at's right •. 

238 Q In layman'~·terms, is that essentially 

what this is? · ..; . · .... : ~- ~. :; . 

A That's·r~ght. Mechanically removed 

without the addition of chemicals. 

Another.~~y i~ to~chemically_achieve the 

same thing, but t~at ha~ not been altered. That is whole 

blood, mechanically trea-t;ed. ·.·.: .:::.~::~--c.l~··:: __ ; 

~39 Q When Dr. Knapp was testifying, I believe 

you were here, were you not? · 

.·A . ::·Yes r. si~ •. I was. . : - .. -.-

240 . -~ · ._Q ... I asked him about the percentage of 

animals that are born at your facility, and I'm talking 

about that time. ·The reason I kind of.dropped it with 

him was I wanted to talk about the time of 1968 to 1970. 
A ~~L 
,..t~vU" 
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·would you have a way of knowing what 

percentage of mice are actually sold to a consumer, for 

purposes of well,·sold to a consumer? 

A If I understand you now, you would like 

to know what percentage of our total production? 

241 Q 'I mean every mouse that's born there. I 

don't care wh~t the -- you may have been using one mouse 

to breed an ultimate generation~· !·want the percentage 

of every mouse that was born. . ·. ~ . .. . 

···.·MR. McCARTHY: Your Honor, I don't even 

understand the questio-n.· 

~:: THE COURT: I do. I think I understand 

it. What percentage of every·mouse that 

MR. MOORE: Of all the mice that are born 

are put on the market and sold • 

. :.~- .-:··.THE COURT: The question is very simple, 

to me. . . ~.· . 

:_, .. -: '· , -··· -~: 'ri ···:.:THE WITNESS: . It's changed. . I can't give 

you just·~ne figure. I can give you ranges. We'd like 

to say 100 per cent. That would be· the 'ideal situation . 

That isn 1 t so. . . ". . . . ... .. ..... ... .:.·:.~ ····.::;··:··: •• ~~·!.~ 

First of all, we have some that we won't 

sit on the shelf like nuts and bolts. You have got to kind 
.4 ""'\£"" 
...i•v·v 
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of read the future and gear your production so that you 

can take --

By Mr. Moore: 

242 Q If you would just give me a range of 

percentage.-~ .·I·. believe that would be adequate. 

MR. INGRAM: Pardon the interruption. Would 

it help I seem.to recall 70 per cent --

THE COURT: That's what Dr. Knapp testified. 

MR. ~OORE: But at the period of time in 

question we would have maybe a different figure. 

. : ... THE WITNESS: I would think at that period 

of time it.was less desirabie. We haye improved the 

operation.:! And: that .:was one of the main reasons I was 

~here. ·· 

·I~think at· that time we would probably have 

.~ a less desirable percentage, and I would say .70 would be 

good. Sixty-five to_ seventy .... And we've come up, I.would 

say, as·high as eighty today, in some strains,_ an~. not 

:You have these periods.of time when you 

have a good market demand and can sell everything you 

have. Other times it falls off and they'll get.on to 

another field of research that will take an~ther strain. 

. ~97 
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By Mr. Moore: 

243 Q But say sixty to seventy? 

··A ·· .Yes. 

244 Q You're talking about sixty to seventy 

per cent of the strain that you are actually putting 

forth. What I don't understand, and maybe I'm not 

expressing it very well, and maybe Mr. McCarthy's point 

is well taken, it seems. to me there has .b~en evidence 

produced here that you go through a pretty elaborate 

process of establishing a particular:.strain of rat. It 

~ takes several generations of breeding to come up with a 

CDF-1 mouse or.-~ I forget all the names of these rats. 

A I know what you're talking about, what . 

you mean. . . . -:!:. ~.-":: ~ ... :.- ..... ~~~ :-.~~· ·.; 

245 Q What I want to know now, you started with. 

~~ a. rat or mouse with c·ertain qualities.: ·That mouse didn't 

have qualities that your purchasers would like to have 

in a mouse. So you breed that mouse with other mice and 

over a period of generations you come up with a CD-1 

mouse, which has all these qualities that people find 

desirable. . . . 
'40fo ·- :~ •• • ·: ,. :..:. •, • • : ._ ~- : ~ ~ :: • 

...... . ........ .~ .. . . ~ . =~When you say sixty to seventy per cent, 

are you talking about all these mice in the prior 
A 1~£") 

..b ._, l_~ 
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A You're going to have to. give me a little 

time to explain that one, because you've got a real -- I 

think maybe part of the confusion -- if you don't under-

~ stand me, stop me there. But the CDF-1 is a hybrid, 

and that's what the F-1 is. It's a first field 

generation. It is the· only offspring that is going to 

be saleable. We do not own the mother and father, the 

breeding stock for the CDF-1. We have to~ by contract, 

get the mothers and fathers in from an approved 

genetic· source. The government contrdS those sources. 

So we get an inbred strain~ 

246 Q Let·me stop you right there now, Doctor. 

CDF-1 is a bad·· example for me ·to .. have used.·. 

is. - .•• :·- !. • •. 
' . . . . 

· .. j • 

. ; It A 

247 . Q · ... · : Do you. have any type of animals where you 

had to develop over~several generations a strain that 

you used? -

· A.d ~-.:-Yes·.· · Let me say right away we cannot 

develop and get recognition.!.·. These strains have to be 

recognized·and set up·and well defined. There is a 

committee on international.nomenclature that safeguards 

122 

THE COURT: Doc tor, please just ans\ver his 
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question, if you can. 

By Mr • Moore: : J 

248 Q I believe you have answered my question, 

but let me phrase it again and see if you can answer it 

yes or no. 

With the bulk of animals you sell, you 

testified, or someone has testified, that it took a lot 

of breeding over a period of time to come up with a 

par~icular strain. It would be your testimony that in 

most instances you do not.do that breeding. Someone else 

has done it. · .. ·,".:.'."'· .. 

That's right. · .. A -"': ... . ·. : .,., .. ... 

249 ~ Q- ·· So you·get the ultimate rat, the final 

quality mquse that the consumer wants to purchase, and 

you breed a mother and.father with those qualities to come 

up. with the off spring. ·. . . .. :·.;._; : :: •.;---:-.~·(.: qq :·:-:- _:..: ·:: r· ~ 

, ... A.·· .. That's "·true. 

250 Q-: ·so essentially what you're saying is that 

you've got sixty to seventy per cent, in this time period 

of '68 to '70, of these highly developed offspring sold . 

. A ·. Yes. In some strains. We may not have 

done that well in other strains. 

251 Q ·At least not all of them, but probably more 
nq,(l ,,. ·' '-. 
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~han. fifty per cent. ' -· .. 

·.A ~ Yes •. That would be, to be profitable. 

252 :.· Q You described to us how you kept the 

beagle dogs in pens according to when the female is 

~ expected to come into heat, and all the females are 

expected to come in heat in that one pen at a similar 

time, and it's fairly obvious why you would do that. 

Dr. Knapp testified they are trying to 

keep rats pregnant at the same time that they're nursing. 

~n other words, you do everything you can, 

~nd I think this is fairly obvious, to make.sure that you 

have., th_e ,highest volume. of production or birth· of new 

animals th~t's possible. 

.. ~ \. A That 1 s true. · ·· ·· .. ~.-:· ·· ·· . i.~ .. ~ 

253.. ·):~ .:Q ~2 .. But .ultimately the birth of an animal 

depends on the -male and female getting together. ·· There's 

no _way _you _can control that, other than trying to get 

them together at the right :time. 

A Well, there. are artificial stimulants 

that can be used. What you're saying is right. We 

try to follow an intensive concentrated production program. 

254 Q ::.:.: If some female rat decides for some reason 

that she doesn't want to have a litter I realize that's 
Z(l1 
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putting it in fairly absurd terms, really -- there's a 

certain amount of lack of control on your part. The rats 

have to breed. The dogs have to breed in order for these 

offsprings that you eventually sell to be conceived and 

born. 

A That's true. We have to do everything we 

can to get them to do that. 

MR .. MOORE: That's all I have. 

REDIRECT EXAMINATION 

By Mr. McCarthy: 

255 Q ·noctor, to cle~r up the initial point 

raised by Mr. Moore, are you an approved genetic center? 

A 

256 -

No • .. -~: · · ., ... 
•"=" .."...· . .. !· .. ; .... - :· . . ., .. ·- ~ 

Do you have to get your pr~ary species, 

male and female,_from approved-genetic centers, so as to 

preserve the strain·· of the laboratory species ultimately 

produced for your customers? -~ . .-. . ' "I -1 . ......... , .. 
., ,.- ... · ....... ·- .· ~A-·- That's-true~ 

257 Q Secondly, Mr. Moore made the point that 

all these animals have to do what nature dictates, 

ultimately~ Isn't it a fact that some of your species, 

i.e. Newfoundland dogs, for instance, have to be . 

artifically inseminated? 
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A They do. 

258 Q Any others? 

A That's the only one that we artifically 

inseminate. 

259 'Q Isn't it also a fact that your processing 

experience has determined that things like diet and 

artificial alteration has a lot· to do with the breeding? 

A Yes. 

260 Q Would you explain that to the Court? 

MR. MOORE: I object. I believe it's 

already been brought out. I don't think it's necessary 

to go through this again: 

MR. INGRAM: We think it has been brought 

.. " .... ·-
out too, really. . .. 

By Mr. ·~1cCarthy :· .. 1 .. · 

261 Q Lastly,· ·Mr. Moore made the point that sixty, 

seventy, eighty .. p~r·cent of· the species·are sold. What 

happens to the others? , Are they available for sale? 

' 
.. ; ; .. . , A Some of them are culled. As I said, we 

can't .. · ... 

262 Q ·some 
.. 
are what?·· 

A Some are culled, removed from sale, because 

they are undesirable in some categories . 
.,...,.,..,._ 
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263 Q In other words, they are caught by some 

quality control standard? 

A Yes •. I wish i~ was so, but not everything 

we produce is really of quality that can be sold. 

~ We even have some of these -- well, they just don't work 

out. 

264 Q That's wh~~ GM just found out. 

A An~ther point I was trying_to make was 

sometimes we have o~~rpr~~u~ed, and these animals are 

~ging day by day, we~k.J?y week, and once t:hey get beyond 
~ 

the prime sales ag~~ . we·have to euthanise them and destroy 
. . . .. 

them. Th~y are ~~_long~~ o~ a .sa~eabl~:weight~and age 

MR. McCARTHY: ·.That's all . . -··.-......: . . ... 

RECROSS EXAMINATION 

265 Q You state you use this proc~ss of 

artificial insemi~atio~ o~ Newfoundland dogs. Were you 

~~is.ing them in '68 to • 70? ... . . .L : 

A No. - .. . ....... 

. ~ -:.. _-.. - MR. MOORE: That's all • 

·. FURTHER REDIRECT EXAHINATION 

By .f.ir. HcCarthy: 
2{)/1. 
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266 Q Were you raising beagles in 1968? 

A Yes. 

267 Q .. Were you artifically inseminating them? 

A Not routinely. 

268 Q Sometimes? 

·A Yes. 

MR. McCARTHY: No further questions. 

FURTHER RECROSS EXAMINATION 

, :By Mr. Moore: . 0 ·.i t •' 

2 6 9 · ..... ·"' Q :. .• Dr. · Irwin , even when you undergo ·I 

understand that artificial insemination is a more controlle~ 

process, but it still depends on·a fertile mother, does 

it not? You can.~ t· control that, can you? 

..... 
L •' 

. . 

A We can!t make that. ·No. , 

MR. MOORE: . That • s all • 

THE COURT : Thank you. 

... :.t .: • :: 

' • 4!ol .... 

.. . - ... •'- :!~.i.; · ... -~·.-MR. INGRAM: ·We hav~ just one recall for 

about three .minutes of testimony, of Mr. Hall. 

·· · · ... · ~: .. ":.:.: :· MR. MOORE: Is. that going to be your 

last witness?· o I ·•, .~ • • ' 

j .. .•• 

· .:: ::;·:c~ .. ·· -~-~ ··MR •. INGRAH: No. I. have one more. 

· · ::~ ~- ·, ·. _. ·.:.THE COURT: l\Jha t' s the purpose of your 
I"") ,..,.,. ~ 
;t_ ~ --;.:J 
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recalling Mr. Hall? ·· · ."': 

·. MR. INGRAM: To cover one point I don't 

think was brought out, that I feel woulc 1: . of interest 

to the Court. I can get it through some other witness. 

MR. MOORE: I don't reall~~have any objectio 

to this, if you want to hear it. 

Whereupon, .. 

JOSEPH .·E •. HALL 

was recalled as a witness and, having been previously· 

duly sworn by.the Clerk, was examined and testified 

- ··- : ·· :. =. DIRECT EXAMINATION . · •. ·.:. ... 

.. -. ·.By ·Mr. ·Ingram: 

270 .Q Mr. Hall, you ·.are re.minded you are ·still 

under oath. You testified earlier,. did you not?· 

•• , . :. -;. ~ -~ :. • '·. '=": ·.A Yes • 

27.1 Q· I·simply want· to ask you if you will 

direct yourself solely and. strictly ·to the time ·frame 

that· we seem to be concerned with here, ~nsofar as the 

Flow operation at Dubliri goes. I want to ask you if 

you will relate to· the Court in terms· of quantity and cost 

perspectives the ·commercial materials, such as food, 

chemicals, bedding and other supplies that \•lere used at tha. 
206 I 
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time frame for the processing of these animals that we 

have discussed at some length here already. 

A To the best of my ability, I \villlimit 

·myself from the time period of '66 to '70. These comments 

will have that application. 

Back during that time period, the payroll 

in the operation was something between 40 and 50 per cent 

of the total cost of the operation. 

· · ··.About 20 to 25 per cent of the total cost 

of the operation was in food.and bedding for the animals. 

We then and also we continue, up to this 

date, to buy food and bedding by the railroad carload, 

tons of it at that time. 

·· Usually a carload of food· and bedding 

now·would last between.four and six weeks, and we have 

to.~reorder. 

A In·terms'6f.the annual cost of·the food, 

bedding·, ·chemicals, and associated supplies back in .those 

.days, the number would have been in the neighborhood of 

the magnitude, I would say, of $125,000 to $150,000. 

That 1 s a larger number today.· 

273 Q' On an annual basis? 
'/[)~ 
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A Yes. 

274 Q I·realize you don't have these precise 

figures, but this is an approximation on yc··r part. 

A Yes, sir. 

MR. INGRAM: That's all. 

CROSS EXM~INATION 

By Mr. Moore: 

275 Q _Mr. Hall, you say that annually, during 

that time period, you had $125,000 expenditure for the 

items we have i~ question here. 

A Yes. 

276 Q I'm curious as to how come the sales tax 

assessment is so low. . --~ :· · .· -~ .... · . 

· · :A · -: I can't speak as to why the sales tax 

assessme'nt is what it is.· ·. 

277 Q Did the Tax Department give_you exemptions 

for some of the use of.some·of the food? 

A No. In 1970 the Sales Tax Department, 

their auditors, estimated -- well, they estimated our 

usage was running at about $10,000 per month. That would 

be $120,000. . .... : . .. 
. I 

........ !.": ;.The reason I say estimated,· this audit was 

performed on a. sampling. They carne in and took what 
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hopefully vlas a valid sample and extrapolated that. 

. 278 Q You didn't have records for them? 

. A Yes . We had records. .. ,; 

279 Q But it was just a sample for their own 

convenience? 

A To expedite it. 

280 Q It was true, and I've been led to believe, 

at-some point you were buying mongrel dogs and treating 

them and then reselling them. 

A That's true •. 

281 Q You got-an exemption for those dogs, did 

you.not?. • ~ •. • .. • I 

~z:~.~;--.~ .. ;~.~···A .~:-:·In ·one of the .letters we discussed earlier, 

the Tax Commissioner stated·that the purchase of those 

dogs per se. would .be exempt. ·. : : , ~ .• ·- ·: !_ : ·~ ":J :. ! .. . : .. 

: .. -I:don~t recall if he~had anything.to·say 

about the food that those· dogs ·consumed, etc. · .... ·::·': · ~- .. : 

i_;·."! •• ·.·~:r y ·.; .1 ··. ·: .'MR~:: ~MOORE: _That • s. all. 

THE COURT: Let me ask you this, please: 

In your discussions with the representative from the 

Tax ·commissioner's office and all, and visits, these 

exhibits that Dr. Irwin testified about, this blood and 

so forth, was that discussed with the tax people? Did you 
r)()Q 
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bring that to their attention? 

THE WITNESS: We certainly described our 

business to them. Yes. I would say the answer is yes. 

In terms of the exhibit, no. I have no 

recollection of that before now, actuall:' presenting 

exhibits. 

THE COURT: But it was discussed with 

them. . ' ~ . . .· 

•': THE WITNESS: -··.I'm sure it \>las. 

By Mr. Moore: .. ~ · .. 

282 Q .. DQ.you have any correspondence or anything 

between you and the Tax Department, from the Tax 

~epartment, indicating_that these matters had been 

discussed.before, any·kind of ~ndication or evidence? 

--~-··:::.: _·A._·::· No. I don•t have anything like that 

with me. I don!t know that anything like that exi~ts. 

.. •• o • I_,_ •• ·• 
·, ' • 4 • I.'":"" .. '. •• • But, you know, I think you are touching 

on a very vital point; if I may add. 

MR. MOORE: No. You don't have -to. 

MR. INGRAM: I think he has a right to 

explain his answer. 

THE COURT:. Yes. Go ahead. '.' 

- ·THE WITNESS: . ~e are a labor a tory animal 
2u0 
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operation. In my mind the sales department, the Sales 

Tax Department, has attempted to say, "That is something 

very simple, very straightforward, and :o 3ists of only 

one very simple operation". 

:··· That is not true. We ar'- a part of a very 

large industry, the biomedical industry, and we are a 

very important integral part of that industry, and in 

that industry laboratory animals are the starting·place 

or the starting place for many,·many products that are 

used for many, many things. And that's what we do and 

what we have always· done. ..·. ·. . :.::.:.'.:·<.~! 

To say we simply breed a mouse is just a 

gross oversimplification.·· . . . ~ 
. ·- ..:. -· ~· ;,i . :: : 

'- ~·- ·- . C ~-·- :··: THE. COURT: Do you want to ask him 

anything further?~. 

;.:·.i~ .. h·2:· ·.; :::~:, We.'ll· leave the arguments to opposing 

counsel. 

.· \ 

last? 

::: 3 t ........... · 

MR~· MOORE:: . No .• 

-- .. .. . .. ..-. . . 
i. !,...·' 

....... " .. 

"'. r~ •. 

(Witness excused) 

THE COURT: HO\Y' long will your next witness 

,.. . .. ..... ;. -' ..,:_ . : .. • :. 0 

· · · · · ~ ··.: :· .:: ~ .. MR. McCARTHY: I wouldn't expect him to 

be more than-- it depends on
1
what the witness has to say, 

21 
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but not more than ten or fifteen minutes. 

THE COURT: Let's hear it. 

How about your cross examination? 

MR. MOORE: It depends on what the 

witness has to say. 

tvher.eupon, .Jt 

F. W. CLAYTON 

was called as a witness and, after having been first duly 

.sworn by the Clerk, was examined and testified as 

follows: 

::DIRECT ·EXAlvliNATION 

By Mr. McCarthy: 

283 Q Dr. Clayton, would you be kind enough to 

tell the Court your name and address? 

·. ~' > Yes~· F. w~ Clayton I 19116 Rhoades Way I 

Gaithersburg, Maryland. 

284 Doctor, ·.what do you do for a living? 

: ·~ .~ 0 .. :. ' A I'm employed by the National Academy of 

Science in Washington, D. C~ .. • .. - :. ~- '/ 

285 Q What do you do there, sir? 

·:--A I'm a staff officer. As you may know, the 

Academy operates by appointing committees of knowledgeable 

people around the country to discuss a subject under a 

·, ..... 'IJ ·~ 
tv ·"- ""'' 
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question and then write reports. We are now writing a 

report on the office of pesticide programs for the 

Environmental Protection Agency, EPA. 

286 Q Prior to the time you became affiliated 

with the National Academy of Science, wJ , t \vere you doing? 

·A I had a career in the U. S. Public Health 

Service,-and I retired at the National Institutes of 

' . 
; ... •. Health. ··'·. '' : 

287 Q What did you do for NIH? 

A ·I was in the toxicology·branch of the 

~ National Institutes of Health .. 

288 ~ o· .Doctor, what is your educational background? 

\•: _·. 1. ~ =.A : I received a degree in veterinary medicine 

from Ohio State University, and I have two Masters 

degrees, one from Tulane University and one from the 

~ University of Missouri. 

289 Q Where:did you·do your undergraduate· 

work? 

A At Ohio.State University. :-· .. ~ ... ·-· -·-' 

290 · ··. Q ·After yotir graduation from those 

educational facilities, what consumed your time and 

energy? ·. .. ~; 

.. A ~I was in the practice of veterinary medicine 
01'l 
I • _..,-
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in a rural section of Ohio, ·up until the time I was 

recalled by the Air Force during the Korean incident. 

291 Q What happened, then, sir? 

A Then I was commissioned in the veterinary 

corps in the United States Air Force, an I had various 

assignments, involving sentry dogs and dog research on a 

disease of thdm called heart worm and different assignments. 

292 Q What kind of background or experience·have 

you had in the industry of raising, breeding and 

production of animals; that is, laboratory anlinals? 

A Only on·a transcendental basis. I have 

been involved in u·sing ·animals in research, and also 

used wild caught animals. This is generally speaking the 

type of cqntact I've:haa. . · ·.: ... ~· .... -

293 Q How long were you involved with the use 

of laboratory animals? 

A It wasn't a continuous use all the way ;· 

through, but I'd say approximately ten ·years. ') 

294 Q What positions or offices do you now hold 

or have you held in advisory councils and honorary 

affiliations of a professional sort? 

A I was elected to an advisory council to the 

American Veterinary Nedical Association, which is our 

''" .1. '1 
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national professional organization in Chicago, and I served 

for ten years on this advisory council. 

···I've had some other shortt rm offices 

in the professional organizations.· About twenty years 

altogether in various offices of this ty~e. 

295 Q Have·you had any business experience or 

affiliation with.either Flow Research Animals, Flow, or 

any of the. corporate entities involved in today's 

litigation? ....... -

-· ·A No. ~I have not. ·-

.. 
MR. McCARTHY: I would "like to make a ~ 

proffer that Dr. Clayton would qualify as ·an expe.rt 

witness 'in the area. : . ··:·. . ... ~: .""":. .... - • . .. • ·- - ...... :I. ...• 

. .:. :. f. ·THE COURT: Is there any objection? 

~ ' '1 .-_ -. No ·objection. ~ ~· · ··· 

By Mr. McCarthy: .. ~' ·... .. - ' .. ~. 
, ~ .. . .. . .. .. . ·-:. .. · 

296 : :::.·> Q ···:or: ciayton, are you generally familiar 

w·fth the activities. ·tes.tif i~d to here this morning? 

.. -- ....... ·• -:=-: - A ~ .. Yes. , I sat· through and listened to 

everything. Of course I've had some experience in some 

297 Q B~ied on that experience, could you give 

us and the Court some sort of brief synoptic overview of 
.,....,.~ e 
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the industry? 

A The field of laboratory animal medicine 

is:rapidly involved or evolved as a specialty group in 

·the field of veterinary medicine for the graduate 

veterinarians. 

There ~as been increasing sophistication 

all along the lines. For example, the National Institutes 

of Health 1 s established_ guidelines are that anybody wh~ 

~ets grant money from the NIH, and that•s where most of 

the biomedical grant money comes from, must follow·an . . . . . 

established set of guidelines that they have· set up, and 

I have a copy of the guidelines here. This deals 

generally with the huma~~ treatment of animals, ... 

accreditation of the facilities the animals are used in, 

accreditation of the people who.d9_the resear~h,_and 

this sort of thing, so that_ .~verything is done on a ._h~gh 

_level_ ?reproduc~ble basis. · .. 

298 -~ ·. Q Basically fr?~.:.~~hat .. you 'v.~. hea~~ testified 

to here this morning by the ya~ious principals, and~; 

experience connected with the breeding, operation and 

production. facilities a~ Dublin, ~~d based upon your own 

rather considerable expertise and experience in this 

field, would y~u feel that you could distinguish the type 

RICHARD 8. DAISEY 
FREE LANCE 

STENOTYPE RfPORTER 
PRINCETON. WEST VIRGINIA :.:4740 

. 
I 

i 
\ 
l 
I 
l 
i 
1 
1 
i . 
i 
i 
j 

f 

t 
i 
\ 

; 
J 
) 

I 
I 

i 
I 
i 

l 
I 
f 
a 

t 
l 
i 
I 

i 
t 
l 
; 

~ 
i • ! 



of animal processing that was described in today's 

testimony between the periods of '66 and 1 70, as 

distinguished from normal animal husbandry of the barn-

yard variety? 

A Yes. ·Most definitely. As I mentioned, 

there are certain guidelines, ·and I forgot to mention a 

law. There's an animal welfare act administered by the 

U. S. Department of Agriculture, that governs the 

maintenance and care that these animals receive, and of 

course the training of the people at the facilities they 

are kept in, and that sort.of thing. 

. ····. -· · '-So ·this industry· has ·evolved a long way, 

and has become very sophisticated. We have special 

genetic ·strains of· animals:·· ···.·>.-... . .: · ·· 

·.For :example; ·one mentioned here is a 

strain that belongs to the·United States Department of 

Agriculture, which ·goes·back-over thirty years. ·'These 

animals have a previous position to becoming obese and 

h~vin~ high levels 6f ch6lesterol ~n triglyc~rides in 

their blood. 

299 Q 

•, ,.. . . -, " .-~ -
~ . . . '. 

. '•. . ~ .:.. . ~ . ..... : t • .-..."" ... 

You me~n by breeding? 

.. • .... . ·-· ~ . " ..... .. Yes.· . ...... 

So they've been doing research for·over 
~A-.. 
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thirty years now on these animals. And it's necessary 

they have the same type of animal, so the research they 

do now and in the future will correlate with the research 

done in the past. 

This is st.udying human nutrition and has 

a direct bearing on the cardiovascular d ~ease and the 

heart attacks and so forth, that is the number one killer 

of American men • 

·.: ·~ :.... . --~ . . · So you can see that you have to be very 

careful that you maintain.this strain of animals, so you 

can-correlate this work and·continue to make progress and 

find out new inforrnatiq~_as time goes by. 

300 :.: Q ·rSO that the scientific data that the 

customer 'l:lltimately produces, who in this case is. ~-

probably you, would be valid~ 

A That is true. :·,:.·· -~.-!.'.::-• .:.~.; ... ·-

-~ ·Q In addition to breeding, what· sort ·of 

a9tivities are expended by way of processing of that 

animal that would distinguish it·from the pet shop 

variety or the garden·variety·that one of my kids might 

have? ;_. ..... ·: •. . -. " 
• .o • :a •: .\ .. '..:I o : ! ~ ~ :. o o • •• o ~7' -• • o • • a .: a' • 

A In addition to breeding, of course the 

maintenance of a disease free state is very important • 
...-..A~. 
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You wouldn't want to introduce animals into a large 

laboratory that would spread disease, and not only kill 

these animals, but other research animals that are being 

kept there. 

There's another angle that ~asn•t been 

emphasized here, and that is the fact there are many 

diseases that are transmissible from animals to man. 

Of course you always want to be sure th.at 

yDu're dealing with a uniform genetic stock, that you have 

a disease free entity, that it ~ames in a certified 

laboratory, and they can attest.~to the fact they are 

doing_these things, and this was b~ought oqt this morning, 

as other laboratories do. . . ... ·~. ~ :· :'"' ~ . , ... , . :. t "t .: · .. 

··They._are. replacing ~efective animals or 

diseased animals, or whatever._ ~ 
- ·'• • ! f' 

:::: :''-~·:' .:; ·, ::·:=·~·:: . You can • t do -this unless you are a· 

certified breeder, and .you're _doing everything in an 

approved manner~ 

302 .. Q In other words, if you were in that 

c~pacity as an ultimate customer.for your product, if 

we had to have done what. we did, you might be expected 

to some risk being here, or harm or disease • 

.. :· A· .That's possible. 
?1.9 
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303· Q Has that ever happened? 

A Yes. There have been research people 

die from getting infections from laboratory animals. 
'' 

. 304 Q Is there any other way that you would 

feel comfortable in distinguishing the sp~~ies that we're 
:. 

involved in in testimony today from the kind that we 

would submit maybe God would have intended had nature 
: r. 

not been altered, either genetically or by processing? I 

'I 

:~ ·. 'A_. One thing comes to mind that was mentioned 

earlier this morning. Something was said about nude 

mice. There is a genetic strain of nude mice, which are 

also immunologically deficient. In other words, you can .. , 

take a tumor from a person and transplant it to that 

mouse and he does not have the normal rejection • _; • • •• I 
. r~ 

tnechanism. ·· Therefore, you have a living labor a tory to · 

study. a tumor or· cancer from man. ~-- ···:-=-i ~-; :·. -. . -: ! . : _,_;-.. : 'i•-:::~~:. 

305 :··· :.-; .·-~·Q ... .-~:·:You mean that's been bred so .that _it. would 

have that,···and processed so that.it would have that 

capacity? 

·: > : :· .: . ': :· A Yes. It just so happens that in the 

genetic makeup, ·the two factors are closely allied, so 

the .. lack of hair on this mouse and the lack of a thymus 

gland means that therefore the mouse is immunologically 
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deficient. He doesn't have a reje~tion mechanism. 

You have all heard of the rejections in 

transplanted hearts. Here is ·a wonderful break-through. 

Another one that comes to ruit. . .l is the 

fact that leprosy disease has resisted much advancement 

over 75 years because there wasn't any laboratory animal 

you could actually use the organism or grow the organism 

in. They have not.v found out the armadillo, a strange 

little animal, will maintain the leprosy·organism, and 

it has taken many·years. So they are now able to do 

research, and they will probably come up with a .vaccine 

as a result of· the break-through. · .-:. · ... ~ .: '~.-: · .. _; ·:: ~~' t 

306 Q You talk about this research going··on for 

years·and years and years. We talked to you earlier, and 

you heard testimony about the fact that in a mouse, for 

instance, you have four or five generations in one year, 

and this ongoing research progresses to a point of some 

sort of conclusion or completion. 

"' :·.-: ... ·.·: •. ./ What·would happen if you, ·for· instance, 

anywhere along the line, if the animal breeders; if Dr. 

Averry Irwin didn't do his job, and was slipshod in the 

manner in which he performed it, or if somewhere along the 

processing line the technicians became · .. ·. 
? .... >..,. 
.... ''"'....£.. 
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MR. MOORE: I don•t see the relevancy of 

this. i . . .. 

THE COURT: Would you tell us what it is? 

.. MR. t-1cCARTHY : Yes, your Honor. The State 

has continued to maintain that we do nothing, and we 

continue to maintain we do an awful lot by r..vay of an 

end product being substantially different. The question 

I was going to ask him was if he did introduce a product 

· which was not sufficient, what would happen to the 

ultimate- -laboratory operations? -

.,.: . . .· ·THE COURT: The State I. don't think has 

said you didn't do anything, or claimed you didn't do 

anything. They just said you didn't come under the 

exemption.· 

~::> MR: .. McCARTHY: They stated we start out with 

a·mouse and end up with a mouse and there wasn't too much 

for it. 

By Mr ~- McCarthy: · ·. ~ '' 
0 "· 

307 Q If--it ultimately· got to you and . the 

laboratory, what would happen to your many years of 

experimentation if h~ did in fact introduce some species 

that was not up to either genetic or processing standards? 

A For one thing, you couldn't have reproduciblE 
~'>? ,,, , . .,..,.,...., 
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results, and this is a very important feature, that 

somebody were to report research done som~where, and 

maybe it is very spectacular. But until it is reproduced 

in other laboratories and so forth, people tend not to 

give much credit to that. 

In some cases you would just stop the 

progression of new .information coming out on this particula~ 

line.· 

If you didn't have this mouse that had the 

high levels of cholesterol that I mentioned earlier in 

the blood, then you couldn't do work that continues to 

find new things. and develop new progress in this area. 

Of course you could lose your business, 

if you were the laboratory and you couldn't furnish the 

animal they specified. They wouldn't want to buy any 

~ more animals from you, either. 

MR. McCARTHY: I have no further questions. 

MR. MOORE: No questions. 

THE COURT: Thank you, Doctor. 

(Witness excused) 

THE COURT: Is there anything further 

on behalf of the Plaintiff? 

MR. McCARTHY: No, your Honor. 
II?? ':I 

.... '"-
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THE COURT: The Plaintiff rests. 

Do you gentlemen want to recess for lunch? 

MR. MOORE: I would prefer ~o, your Honor. 

THE COURT: How long do you think it will 

take us? Can we be back by 1:45? 

MR. INGRAM: Surely. 

(Whereupon, ·at 12:55 p.m., the trial in 

the above~entitled matter was recessed, to reconvene. at. 

1:45 p.m. the same day.) 
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AFTERNOON SESSION 

.. I#'* o• 1:50 p.m. 

•. THE COURT: You may continue. 

MR. HOORE: Mr. Whitehead ..as not been 

sworn. . 
.... ·. . ~-

Whereupon, 

RUSSELL C. WHITEHEAD, JR. 

was called as a witness and after having been first duly 

sworn by the Clerk, was examined and testified as 

follows: - •: 
~ 

DIRECT EXAMINATION 

By Mr •. Moore : . · .. : . 

308 Q· ,._Mr •.. Whitehead, for the record 1 would you 

state your name and address, please? 

Russell· C.·· !ihi tehead 1 Jr.,· 2200 Lockwood 

Court, Richmond, Virginia. - ~· =· .. : .. . 

3 09 _. , :_: .. ·:.;··: -. -~~-Q ~- ~, Where are yo~ employed, Mr.. Whitehead? 

~ ~:.·::· ·' .. A The _Virginia Department of .. Taxation, Sales 

\ and Use Tax Division. -~-~-~· · :· .. ~. ~ .-... ~~ ·-~'-;d 
\ 

llo ~ ·· -~·..: Q . .:.a:7_What is your. position with the Saies and 

~,~ Tax·Division? 

A Since August of '73 I've been supervisor 

ot tho audit section for the Sales and Use Tax Division. 
2~~~ 

RICHARD 8. DAISEY 
FREE LANCE 

STENOTYPE REPORTER 
PRINCETON. WEST VIRGINIA 24740 

I. 

;i: 



149 

311 Q Could you tell us what you did prior to 

your taking your current position? 

A I carne to the Department in November of '67, 

and up until July of '71 I was responsible for registration 

and conveying tax policy to various taxpayers that would 

~ write in. 

From July of '71 ·until August of '73 I was 

assistant chief of field operations. 

312 -~ Q As assistant chief of field operations, 

what essentially were you doing? What-activities were 

you involved in? 

.. ': .. ~· ~ ·:.~: ~:~·~ ~. A .·.:Reviewing contested audits and conveying 

tax-:policy to auditors, guidelines, how to conduct the 

31.3..:: _: · 1.- -Q : ·.·so in your position with the Department of 

Taxation, the Sales and Use Tax Division, have yoti had, 
-~ 

and especially in your audit capacity with·respect to the 

performance of audits; ·have you.had to familiarize yourself 

with the Department's conception and interpretation of 

exemptions contained in Section 58-441.6 for.industrial 

materials? • -~ .. " ~ • 1 

·.:._~' ~ · ·! :_ ~A ·.Yes. I have. 

314 .. ~. ._-; :.Q· ... :·Are you familiar with the audit \ole have in 
~"~-
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question here, the audit of Flow Research Animals for 

the period 1966 to 1970? i .. 

A Yes. I am. 

315 Q Would you tell us, Mr. Whitehead, 

essentially --.I'll ask you to open your Code I notice 

you brought up here with you and tell us how you interpret 

the language down to the semicolon after "finished product" 

How do you interpret that industrial material exemption? 

I mean how do you understand or what do you understand 

the Department's interpretation of that language to be? 

A It's an industrial operation. The 

Department's interpretation ~as always been that it 

conveys an assembly line technique with.a variety of 

machines providing-or performing or comingling·raw·: 

materials or treating them in some fashion so as to have 

a significant transformation or change in the ultimate 

product, from ·what it previously· existed as. ·· · · _,. ':(· .: ~ ·~ :·; 

MR. ING~1: I purposely-didn't want to 

interrupt Mr. Whitehead. I just want to make it· clear·:·· 

that it's fine for him to give an interpretation~ but 

of course ultimately that inte~pretation is the reason 

we're all here. ·There's a real disagreement. So as far 

as the reasoning or rationale behind the audit and the 
#'J?'/ 
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assessment, fine. He is certainly entitled to that. 

But as far as the validity of that 

interpretation . ~ .. "' " . '"' ~ ,_ .- • • ~ :I 

THE COURT: I think the Court understands 

~ the ultimate interpretation comes from the Court. But I 

·~ 

can understand what Mr. Moore is doing. 

·MR. MOORE: The law in Virgin~a in'such 

matters as this is such that the interpretation of tax 

officials charged with their administ~ation is given great 

weight. 

. ·~ . : 

going. 

316 

. ... , ... _. 

~ · · · · · ··· · THE COURT : I understand that's where you're 

- . '\ 

Q 

- . ·- .. . . i..! t 
• I •• :": "'"•: • • 

By Mr. Hoore : 

l . '\ .... . -' 

I· have a, document. _entitled 11 Sa 1 es and U ~ ~ 

Tax Circular No •. l~'i which deals with the industrial 

exclusions. This Sales and Use Tax circular was 

promulgated in 1971, which !~realize is afte~ the period 

of the audit. ··But, nevert.he less, I . would ask you to state 

whether or not the language in the first paragraph would 

constitute the Department's position during the period 

of this audit from 1966 to.l971? ~ t ~ l • • I 

0 

··• 

A 

317 Q 

Yes. · 

Would you please read it, also? 
£) ,.,,....... 

' .N 
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A The third paragraph or the second paragraph? 

318 Q The third paragraph .. 

MR. INGRAM: Excuse me again. I certainly 

don't want to be discourteous to Mr. Moore and Mr. 

Whitehead, but I think it would be inconsistent not to 

make note of the fact, and by way of objection at this 

point, or at least.to put it in the right pe~spective, 

that Mr. Whitehead, as I understand it, has only been 

with the Department since 1973, and for the same 

limitations th~t we've tried to work in, in the assessment 

pe·riod, which ceased in '7 0, I assume that what he would 

know would be hearsay in the ·same vein that Mr .. Moore 

objected· to. ·. ... : . ·- .. 
• ; • 0 & '" .!!. • 

THE COURT: I understood he had been'with 

the Department since·-- .. ·.:. ... 

THE WITNESS: · Since_,_. 67 .• ·. ! ~~ ··:=: -~: -~ .~:·o::-·. i 

M~ •. INGRAM: I beg your pardon. But that 

still doesn't go back to the whole. :frame of the time in 

question. 

rt. ~ • • . . ·•· - ! • THE COURT: I understand. 

:·, THE WITNESS: "All tangible personal 

property used or consumed in non~ 

industrial operations and non-exempted 

,;:. ..,.,.,.:-, . 
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elsewhere is included in the definition 

~f 'sal~ at retail', etc., ana is 
.. ·. 

subject to the Virginia Sales or Use 
!' ~ I 

t ' .. 

Tax."·· . . • ; . j . 

· In essence all we've done is reduced to 
I I 

! 

writing there what the posi~ion was that we had always 

taken since ~e opened the doors for sales tax purposes. I. '. 
MR. MOORE: I'll introduce that as 

Defendant's Exhibit No. 1 ... 

THE COURT: Any objection? 

. :· ., ... · · MR. ING~1: . No objection • 

THE COURT: That will be marked as 
!. ; 

Defendant's.Exhibit A. •' . . . ~·,-·· 

·~ · · ··· ~~< ·. :: (Defendant's Exhibit No. A 

. ~. ..... .. was marked for identification· 

~ · •• : :, ._: <? ~ ~and .·received in evidence.) i ,. 

.. ·By Mr. Moore: . ,, .. ;:....: 

319 Q :·:.:Are you familiar with the rules and 
I ' 

regulations which are promulgated by·the Department of 

Taxation? ~· . f." ••.•. . .. ·-
·Yes. •. i. 

320 Q: Are they dated July 1, 1969? 

A · :· · Yes, sir. 
- _, 
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321 Q Which revised the rules and regulations 

originally published in 1966? · 

A That's correct. 

322 Q Section 1-63 I will ask you to turn to. 

Would you tell us what that regulation does, please? 

A Well,-it interprets the first paragraph of 

Section 58-441.6~ and it-defines a~d bre~ks out the 

industrial manufacturi~g-or ·processing as falling into 

. ... . . . . 

three categories: Administration, production and 

distribution~ administration-and distribution being 

clearly taxable ·activities, and the production being the 

only area where the exemption applies. 
-. ..;. 

323 Q Would you please read for the Court what 
.... ·. . ., . . . . . 

is required··under thew·definition of rrproduction"? 

· .. · .. :· 

- .. - .. .... . -. ·-

"Includes the pro.duction line 

continuing through the last steps 

. . -
of production where the product is 

· ·· finished or 'completed for sale. and 

conveyed to a warehouse a~ the' 
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production site. Equipment and 

supplies used for production line 

testing and quality control are 

classified as production items." 

324 _ Q In conducting the audit of Flow Research 

Animals, in view of the fact that Flow Research Animals 

claimed this exemption provided for in the language 

already discussed, beginning in the first part of 

·Section 58-441.6, down to the first semicolon, did you 

or did the Department use this regulation and the language 

you've read in determining w~eth~r or not the taxpayer 

would be eligible for the exemption? 

Definitely .. . . ~... . : ... : 

325 . ; _Q ... _~hy did you detennine that the taxpayer 

was not eligibl~ -~or the e~emption? . 

-. ~ A- We haven't· seen any production line or . .. . . - : ... ~ . . . . -

assembly line.~ith ~-v~r~ety of mac~ines perfo~ming a 

series of functions where raw materials are altered or 

~ha~g~d _subst~ntially _to_~ome up~wi~h_a _new and different 

product. 
:. .. ..... . .. · .. : .. ! 

. \.. ~ : . ~ .. ·- As Mr.· HcCarthy says, we think the:y started 

with a .rat and ended up with a rat. 

MR.. t-1cCARTHY: I told you that' s what they 
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said, your Honor. 

· By Mr • Moore : 

326 Q In applying this statutory language and 

the regulation promulgated thereunder, how does the 

Department determine when a processing exemption would 

be available to a taxpayer? What sort of process do you 

go through? ·. 

A We just start out by looking at what is 

being done. Here again I'm repeating myself, I guess. You 

look at the total picture and say "Has there been a 

sufficient change in the product, and does he have that 

assembly line, production line situation, where he's 

iunni~g something through and ending up with a sufficiently 

changed product?" : ... I }. • 

327 . .· · Q .. Just so that the Court· would have an 

understanding, and the Plaintiff, of where processing 

exemption might be available --I say~a·processing 

exemption. In a situation.where maybe there would be 

involved a non-manufacturing function, because here we're 

not talking about manufacturing. We're talking about 

processing. Could you give the Court an example, please? 

A I guess probably a good example would be a 

meat processer, someone that would take a live hog, cattle, 
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whatever, and slaughter it and process it all the way 

through an assembly line process and end up with a 

Virginia Ham, or aT-bone steak, hamburger, or whatever. 

Something of this sort. 

328 Q Mr. Whitehead, you heard test~rnony this 

morning that aside from the operations in question, or 

at least what we thought ·-- besides the breeding of 

animals, the taxp~yer during the time in question was 

also involved in producing certain products from blood of 

animals, and I think essentially that was it. Have you 

ever heard of this before? 

A My first time to hear it was this morning. 

We never heard anythi~g of.it until today. 

329 Q And yo~ have stated already ·-- I want you 

to reiterate.-- you are entirely familiar with this audit 

of Flow Research Animals? :· •••. : .• l. •• •' 

.. . A ... Yes ... I am. The auditors made no cornment - .... 

of any processing of blood in any way, shape or form. 

All the corresponde~ce that~s passed back and for~h, which 

has been extensive, has nothing in any of it to indicate 

there's any processi~g of blood. 

330 Q I'm going to anticipate a question that's 

going to be asked by the Plaintiff in cross examination, 
0'l_A 
I\. -..• .... 
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but if it had been brought to your attention that such an 

activity was going on, what are your thoughts about 

whether or not Flow Research would qualify for an exemption 

concerning that activity? 

A Of course we would want to go and look 

at the operation very thoroughly, to see exactly what•s 

going on. 

But I noticed one of the items-I believe 

Dr. Irwin was discussing, where there was sheep blood, 

something was taken away rather than added. There wasn•t 

~nything added to it at all. They just took blood and 

took the coagulant out of it, and you· really· had the 

same thing less something. that they started ·with. 

.. 
\ . ..... . : t ··· .. : I would be inclined to say that wasn't 

processing there. .. .. .... .. . . . 

) ·But.as to some of the other things they 

do with respect to blood, I would want to take a good 

hard look at it. It's possible, but I wouldn't want to 

make a determination without giving it a good hard· look. 

!. ·~-. '-- .. 

'. 

··MR. MOORE: I have no further questions. 

THE COURT: Cross examine. 

CROSS EXAMINATION 

~·By Mr. Ingram: 
0~>..c:;.: 
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331 Q Mr. Whitehead, I probably got my time frames 

wrong, but you've only been in your present job, which 

brings you here as a witness today, since 1973. You had 

another job in the 

A Basically the job before that was assistant 

chief of field operations, which is essentially the same 

thing, dealing with contested audits and furnishing 

guidance to the auditors. T~at began in July of '71. 

Prior to that I was dealing with the 

same statute and the same items, but I was conveying 

tax policy. You would write in and ask a question and 

I would give you the answer. 

332 Q What I'm saying, in the area that concerns 

·us today, you've been in it since '71? 

..... A That's ·correct. 

333 Q So I'm about half right in what I originally 

thought, in that you hadn•t at the time affected by the 

audit in question been involved in the type of work. 

· .. A No. I was not involved in the audit end 

of it at the time the audit occurred. 

334 . Q so·everything you know about the assessment 

at that time and the determination by other personnel in 

your departrnenthas really come to you second-hand? 
r"t ,,~ 
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A No. In order to audit the periods in 

question you couldn't audit it until after the period. 

The period went through September of '70. You couldn't 

audit it until sometime thereafter. I was in the audit 

section at the time this was going on. 

335 Q Did you participate in the audit? 

A No. I did not. I did not participate. 

336 .. - ··Q I'm having trouble, but my original 

premise is right. You had nothing to do with the audit 

in this ·case, and only afterwards did you look back on 

the determination reached by someone else in your 

department? 

A No. · I was there in the section that was 

involved in the discussions. But none of the letters are 

mine, if that's what you're driving at. 

337 Q ·!·know you're now involved in that, and 

I know you have been since '71. But my question is --

I have the notice of the assessment dated December 10, 

1970. 

A Right. 

338 Q You weren't, yourself, involved in the 

type of work at that time. 

A No. 

;,: -:J'? 
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339 Q So as far as this particular audit goes, 

other than the fact it was done in a section with which 

you later became associated, you had actually no direct 

involvement? 

A I did not furnish the auditors any guidance 

in this particular audit. No, sir. 

340 Q The conclusion was reached before you ever 

became involved in the matte~ at all. 

A No. I wouldn't say so, because when you 

are dealing with a contested audit -- the letter was 

written in the latter part of 1970, saying "This is what 

you owe". 

As you well kno\v, when you are dealing 

with a contested audit, it drags out over a period of 

a year or so, and I was very much involved at the time 

when the argument ·was g·oing Ot:l back and forth. 

341,... r1 ~ .Q But when the decision was made, and the 

audit occurred in 1970, you were not even connected with 

the section. 

A I agree with that. 

342 Q I'm.not asking you if you haven't taken 

"the cause up when it came time for you to do so, to 

perpetuate the decision someone else made. But you did not 
'"">')~ 

-·~· 
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participate in the original making of that decision. 

A. No. Not in the original. No, sir. 

343 . Q Have you ever been on the premises of 

Dublin 

A. No, sir. 

Q You have-never, then, witnessed the 

operation out there? 

A I have not. 

345 Q I take it, like probably some of the rest 

of us, in the context of today's hearing, this is the 

first time you have actually been given a full and rather 

detailed insight.~.into the unique operation· they have 

there. 

A Other than the correspondence. That's 

correct. And discussions around the office. 

346 ·. Q ·· .. would· it be fair to say "the correspondence 

leaves a little something in the description of what goes 

on out there, which is considerably enhanced or 

·~ · A · Naturally it's not as detailed as the 

pictures. ,. · · -. 

347 Q Do you feel more familiar with the operation 

I would nope, now that you've heard the testimony today? 

A I would say somewhat. 
,...,. ''· ....... "· -~;-~ 
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348 Q Would you not be willing to concede that 

this is a unique operation in terms of what we have in 

the Conunonv1ealth of Virginia, of like .:>I: kindred nature? 

A .I think there is at least one other 

in the Commonwealth of that same nature. 

349 Q If you have two in the Commonwealth do 

you know of any others? I mentioned one other, Hazelton, 

in northern Virginia. Do you know of any others? 

A No, sir. 

350 Would you concede to me that if only two 

in the whole Commonwealth of Virginia of this type of 

industrial situation exists, would you not consider that 

fairly unique? 

A I wouldn't concede that it's~an industrial 

operation, but if you could say "Two", I would say that 

would be somewhat unique. 

351 Q In other words, you're talking about 

numbers and the nature of the operation, whether you 

concede it's industry or not. I understand that. I 

don't expect you to concede that. That's not why you're 

here. 

Did·you participate in any of the 

conferences when perhaps Mr. Hall or other personnel, 
~' .. .::!U 
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perhaps the attorneys, joined with the tax people in the 

audit? 

A No, sir. I did not. I was in some of 

the discussions, preparatory to the conference, but I 

did not sit in on the conference. 

Q So the information that you really have, 

and I don't mean to suggest anything wrong with this 

I kno\>1 how big offices and things have to work. But you 

really have not been directly involved in much of what 

transpired to bring us to this point in time. 

A To the sense that I wasn't involved in the 

conferences, I'll agree to that. But I was well aware 

of what was going on. 

353 ·~ ~:. Q · ·But that. was what was imparted to you by 

someone else or what appeared in the correspondence which 

you reviewed·. .: ... : . ' t' ~ 

·. · · · ··· .: : · A ·~:-Yes, )Sir •. Discussion back and forth in 

the office. . . 
.: • ..:. .... . : ;. ·: .. _ :!:.··. : . •. -· -- .. ·~· ·. ·.! 

354 Q Beyond_that, you never witnessed the 

production or the processing that we call production and 

processing that went on there. ---~~~- ----­

-=------:--:-----------
-----~ A That's correct. 

355 Q I don't know whether·it•s a fair question or 
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not, but I know you will treat it fairly. Don't you agree 

.that some of the slides that you saw today, if they are 

valid, and referrable to the time frame which concerns us, 

concerning ·this operation, appear to be:production line 

techniques? 

A No, sir. I certainly don't. Except with 

the possibility I would want to look at the blood 

situation a little bit more. ·. 

· · · ·· · .: · Btit I wasn't impressed with anything I saw, 

other than that. 

356 Q I guess I asked too much to expect you to 

concede, but I find it hard to y~u talked about the 

sheep blood. You even questioned whether or not that's 

processing. Did.you know that this alsever's solution 

was added to that? 

-~ -·A .. · I understood the one there, sometl).ing was 

taken away.· ··At least"·or. ·Irwin explained it that way. 

It wasn't my understanding that something was added. .! 

357 · Q ·.-Something was added to the process, too. 

Did you miss that? ,i 

· ·.. A·~t__that 's true. Like I s 
~-~-~ -------

to look at the whole situation to make a determination as 

to whether that qualifies, because this, as your people 
......... ...-~ 
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have testified, was a very minute thing back in the period 

·that we're talking about •. 

358 Q Of course all industrie~, ··echnologically 

and underthe requirements of the federal government and 

OSHA and things are all in the state of cransition. 

A Absolutely. 

359 Q Obviously what they did during the 

contested period it seems they are doing more in size 

and scope and scale, and obviously that would make a big 

difference on the tax dollar • 

. MR. MOORE: I object. Again we're getting 

outside the scope of the period in question. 

MR. INGRAM: I'~ just trying 'to talk 

about the evolution of something that began, which is 

the point I tried to make earlier. I think this is 

~ important and relevant as to what we had to begin with. 

If it's evolv~ng .~nd keeping pace with other industry 

types or other similar_types.of processing, if you will, 

then that shows the .normal evolution, which ,,re contend 

enhances the claim for an industrial operation. I only 

mention it in that ~ight. 

.. ·~ .' ... THE COURT: I don't see where it would shed 

any light on what the situation was back in the period of 
r\ .• ,., 
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the audit, and I would sustain his objection. 

By Mr. Ingram: 

360 .Q. I'm intrigued with your reading of the 

regulation. -, ~ . 

A Yes. Rules and regulations. 

361 .Q That's an interdepartmental rule and reg? 

A No. That's a publication. We'll be glad 

to give you one. 

362 Q The one point I want to ask you to comment 

on, and correct me if I misunderstood you, is that 

equipment and materials, in this case let's talk about 

materials, used for testing and quality control are 

classified as production items •. •• .. · 

A That's right. In an industrial operation, 

it would be. . --- .. . _t 0 ••• 

363 ·Q Let's forget tpe point just for a minute. 

I know that troubles you. ; .,., · ~ ~ ·..i·:: . · · 

A That's a tough point to forget. 

364 Q · · But if the processing in the very nature 

of the operation which·goes on at Flow Laboratories, which 

all of us have seen in some detail here today, qualified 

. . 
as an inaustrial production or processing, and I understand 

you have to adhere to your position, would you not concede 
0/itJ 
r-. ··' ..... 
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that the materials used, and of course you've heard the 

vast amount of materials and food, bedding, chemicals 

and quantities, train·carloads, would you not concede that 

insofar as they have an input in the testing and quality 

control aspects of that operation, which I won't ask 

anybody to repeat, but you've heard, would you not concede 

that then cr0ssing the first barrier, they would be 

classified as production items? 

A Right. If we could concede that it was an 

industrial op~ration, then any quality control aspect 

would 

365 Q You don't doubt they have quality controls 

on whatever you classify. You don't contest that point, ! . 

do you? .. ~ .. .. 

A You're· testing blood. rtrs a question of 

whether it's a·check of some sort. I '.11 have to agree. 

366 Q.. . If it's going to be used by the National 

Institutes of Health, and the Sloan-Kettering laboratories, 

I assume we can all accept the fact they have to have 

pretty stringent and rigid standards. Then we know the 

USDA and other protocol guidelines affect us all in some 

way ortther, Those controlling items you would concede 

would mean that ·quality control is a necessary element of 
r'} .fJ-
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operation. 

MR •. HOORE: Again I feel this is irrelevant. 

We don't have the question of quality control items in the 

. audit. I don't see what the relevancy of this is. 

MR. INGRAM: The whole thing is quality 

control. When you grow a mouse to a certain weight and 

when you put him in a cage and give him certain bedding 

and certain chemicals to get him to the point where he's 

a certain strain and acceptable for the contract with 

Sloan-Kettering, then all of this is the ~- if we are 

valid in our contention, this is an integral part. You 

call that quality controls or testing. What else is it? 

There's ·nothing else. There's no other way·you can call 

that, if we are valid in the first premise. 

.. · THE COURT: Yes. If you get across the 

first premise, .that is possibly so. I'm going to overrule 

your objection. .. . ·' ~ .. ~ . ' .. -

·.By 1-1r. Ingram: 

367 . ·Q Do you doubt that a mouse or·a rat which· 

does not meet contract specifications for, say, Sloan-

Kettering laboratory for a precise purpose, on a purchase 

contract, 2,000 or 3,000, whatever the audit shows -- do 

you doubt that if those mice are defective in some way so 

?~lh. 
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that they don't meet the contract, that there would not be 

' 
recourse? 

A~ You're not producing for sale, if you don't 

sell them. That's one of the requirements of the 

industrial operations. 

368 Q It ·doesn't trouble you, then, the concept 

that if you produce something that is defective and not to 

specification for the customer's requirements by contract 

with Sloan-Kettering, as an illustration, then you've 

got a defective product. 

A Right. 

369 Q And your contract is breached. 

:~: .-_,··. Do you have any real trouble -- I might 

have before I knew what this was all about -- but do you 

have any real trouble now conjuring logically in your 

.. ~ mind if something breaks down in the processing-of these 

mice so that they become defective or ill-equipped or 

ill-bred for the purpose for which Sloan-Kettering has 

contracted their purchase, that you would have a breakdown 

in the sale of those products as the end result? 

. A. If you can't sell them, you know, you don't 

meet the language of the exemption. 

370 . Q It wouldn't be much different than if 
r'l Cl........., 
,...: ·--~- ( 
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General Motors pu·t a Chevrolet engine in a Buick. You're 

not getting what you order. And the end result is you've 

got a defective product. 

A I agree. 

371 Q It doesn't trouble you, then, the fact 

the product in some cases here is a living and breathing 

animal as opposed to a gasoline consuming automobile 

that you· can still have in principle a defective condition 

on the retail? 

A· Yes •. You can have a defective condition. 

372 ·Q And yet you_were trying, understandably, 

I suppose; to anal~gize the operation that you've seen 

in rather good depth today,.! think, to a meat processing 

plant, such as Smithfield Hams, where you take a hog in 

and kill it and cut ~t up into sections and take it down 

to the butcher or the meat cutter and he sells it. 

A Right. 

373 Q Yo'u have trouble, do I understand, then, 

in detecting the considerable difference in quality 

controls and in the genetic controls that go into the 

animals at the Dublin Plant, as opposed to something_. 

eatable, such as ·a Smithfield Ham? 

A Right. I certainly do. I think processing 

01.,.~ .. 
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.. 
;s 

in an abstract sense can cover a multitude of t~ings. u 

But in ·an industrial operation I just ., 

·j ~ 
don't see it. I' :i 

; ~ 

374 Q I know you're hanging on to your original j! 
,I 
i· 

premise. But would you agree that what they make or what !! 
q 

they produce or process down at Dublin is not made for ;: 
lo 

human consumption? I; 

A No. It's not for human consumption. h 
! 
I 

j; 

375 Q Do you know that your·illustrations only 1'. 
~ . 

involve hamburgers, hot dogs and hams, something intended if :· 

and designed for human consumption? 
tl 
~ :; 

I 

j; 
A Okay. . "·. 

II 
I 

376 Q. Vis-a-vis Golden skillet. You are I;~ 
I ,. 

familiar with the case. i 
I 
j'• 

'. 

A Right. -- h 
! ~ 

-~ 
377 Q '·That • s fried chicken. ; 'l : .. C· ~~ .-,. ~. ~· 

i. 
J.• 

' . 
A~ Right. .. =·~ - . ~ 

• I • • \ -. ·- i 
I~ 
r 

378 Q: ·But mice, whose by-products of blood are 
., 
lf 

used in research to grow cultured growth, in some cases 

whole blood is used, dogs who are under controlled 

conditions for heart and arterial research, you tend 

to lump in the same category. 

A Well, we're0~~~king about industrial 
,.. . ...... _. 
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operations here. We're not talking about research. 

3.79 Q I'm talking about the very nature of the 

product. 

A You're getting into the blood situation. 

It's conceivable if we look at that, we 

might have a different point of view. I don't know. 

380 Q The strain of mice that Sloan-Kettering 

needs to work in a cancer research problem, or leprosy, 

if they happen to be the nude mice, you have trouble with 

a distinction between that and the Smithfield Hot Dog or 

hamburger or ham and the Golden Skillet Fried Chicken? 

·A I certainly do. I think unless we are 

prepared to call every kennel in the state an·industrial 

processing operation, that --

381 Q Does a kennel -- what does a kennel do? 

··A ·:~·They go to great lengths to breed blood . 

lines as well. ·:we•ve yet had one to argue that he was 

an industrial operator. 

382 Q 

A 

That's animal husbandry. 

You've got animals, too. 

MR. INGRAH: That's all. 

REDIRECT EXAMINATION 

By Hr. t-1oore: 
~~-~() 
t * .... .,.,.. 
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383 Q Mr. Whitehead 1 for the record 1 f·1r.. Ingram 

has asked whether.or not you intended to make an analogy 

between Smithfield Hams and these mice that are being 

raised. 

As I recall your testimony, you gave the 

example o~ the ·smithfield Ham from the hog to show what 

was processing, as opposed to what is not processing. 

A That's true. 

384 Q So you were trying 

~· MR. INGRAM: I object to the rehabilitation. 

I know we have some informality in it. I do think he's 

trying to·rehabilitate the testimony of the witness. 

THE COURT: I'm going to let him go ahead. 

By Mr. Moore: ! : 
. - , .. 

385 ·····o The point I was trying to make with my 

question was that you in no way -- did you intend to say 

that the production of Smithfield Hams is analagous to 

the production of mice? 

A No. The question was, you know, what did 

I consider to be an example of industrial processing, and 

that's when I gave the example of processing a hog into 

a Virginia ham. 

386 Q Mr. Ingram brought out the point there are 
r)r:-'.4 
('.· ~ .. 1 :~ 
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other taxpayers in Virginia that have a somewha~, although 

not many -- there's at least one other taxpayer in Virginia 

that has a similar operation, a similar type of process. 

Does the Department of Taxation consistently 

apply the Sales and Use Tax law and regulations to all 

taxpayers situated like Flow Research Animals? 

A Absolutely. 

387 Q There is some confusion about your 

background as far as familiarity with the particular 

audit in question, and with the particular exemption in 

question. 

You conceded that you were not actively 

involved in the audit. Have you.reviewed the audit file? 

A I have reviewed it and I was involved in 

the background at the time it.was going on. I just never 

participated in any. of the conferences, 

388 Q You said you carne to the Tax Department 

in 1967. .. . .-; 

A That's correct. 

389 Q In your·work in the Tax Department at that 

time, did that work require a familiarity with the Sales 

and Use i'ax la\-7 and the regulations and the exemptions to 

the Sales and Use Tax law, particularly the exemption we 
~-~ :-.. ,..,. 

RICH~R6, 8. o"AISEY 
FR(I:: LANCE 

STENOTYPE Rl:.f'ORTER 

PRINCETON, WEST VIRGINIA 24740 

·I 
I 

.I 

. ~ 

. ; i 

:' 

I~ 

·i 

;• 
I. I 

I 

I • 
,I 



... 

176 

have in question 'today? 

A Yes. It did. I was conveying, answering 

letters to taxpayers about the same type of things back 

in '67, as much so as when I was giving guidance to 

auditors after '71. 

390 .. Q One other point I want to bring out. We've 

got Sales and Use Tax regulations here that you read from 

that were revised in 1969. Do you know when the original 

regulations were published? 

A In September of 1966, as I recall. 

391 Q To youi knowledge did the origirtal 

regulations contain the same concept, the same definition 

of processing, within the scope of the manufacturing 

exception? 

A Yes. I don't think there was any change 

to Section 163, which is the manufacturing processing 

section. • .... ;:,.!"'· • •.• 

· · · · MR. MOORE:. Please answer Mr. Ingram's 

questions. 

RECROSS E~1INATION 

By Mr. Ingram: 

392 Q Would you have rather not have used the 

Smithfield Ham illustration now? 
0~~ 
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A No. I think it's a good one, myself. 

393 Q I will only ask this: Mr. Moore has 

asked you if your laws are applied uniformally, and I'm 

sure reasonably and consistently, to all kindred and like 

industries, such as Flow Laboratories. I know the intent 

is to do that. 

A Right. 

394 Q What I want to know is, were you aware 

until today of any other operation that paralleled or 

approximates. what is happening out here in our coun·ty at 

Flow Laboratory Animals~ 

A Yes, sir. I was. I've written letters to 

one myself. I'm not at liberty to mention the name. But, 

yes, on the same subject, and they didn't have any problems 

with.it. 

395 Q You mean they paid the· tax. 

A They paid the tax •. They asked the question 

was "fee" taxable, and I said, "Yes", and that was the 

end of it. 

396 Q You think it is yet? 

A I don't know. It's been several years 

since I wrote them. 

397 Q How do you know it's the same or kindred 
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type of operationj 

A Well, they are doing the same thing that I .. 

you•re doing. 

398 Q ·-You didn't know what they were doing 

until today . 

. A Yes, sir. 

399 Q In terms of an indept~n view. 

A But since you've explained, I now realize 

the other one I wrote to, you know, they are doing very 

much the same thing. 

·-THE COURT: Anything further, gentlemen? 

MR. INGRru~: That's all I have. 

(Witness excused) 

THE COURT: Is there anything further, 

l-1r. Moore? 
.. .. -

MR. MOORE: No, sir.- ·!]!he defense rests. 

. THE COURT: Is that all? 

MR. INGRAl-1: That's: all we have, your 

. ...... -: ,: ~ \ ~ . ···-Honor. 

·I hate to burden·the· Court, but would 

the Court entertain a few closing remarks in su~mary? 

THE COURT: I would listen to closing 
. I 

arguments. What the Court would like to have, more than 
4J'").. r--
;-~. ~Q! 
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that would be briefs. I've heard.all the evidence and 

sa\·1 the slides and have kept my right eye on those little 

mice over there. I'd be glad to listen to it, but I would 

rather have a memorandum of law, and let me do a little 

research. 

MR. INGRAM: I knew when Mr. Moore said 

"I'm sure you want briefs .. , that there we go. Not often 

la\vyers volunteer br;i.efs. But we. all agree that --

THE COURT: I carne back from lunch and 

looked at that Winchester TV case in there and I noticed 

that counse~ gave Judge Robinson briefs, and it's on the 

srune question; only that ~as on broadcasting. 

MR. INGRAM: I think we all realize this 

caught you cold. 

·-· THE COURT: I have always tried to ignore 
1 

that Title 58 in the Code. In twenty years of practice, 

I neve~ got into that thing •. : . . : ;·. \.:-: · ... :. • 0 • .:,. ~--: ' 

. " - ·- . 

.. But I'd be glad to listen to oral argument. 

MR. INGRAM: There may be one or two general 

points, while they're fresh in our minds, lest we forget 

them, and I think we can probably pull it together quite 

shortly. 

THE COURT: ~L~ight. 
(\. ~'t1t 
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CLOSING STATEMENT ON BEHALF OF THE PLAINTIFF 

MR. McCARTHY: I'll be very, very brief, 

your Honor, because I will defer the basic legal arguments 

to a brief. 

I said at the outset that I thought it was 

a simple case in the sense that 58-441.6 talks about 

industrial materials, processing, manufacturing, conversion, 

change. . ~ . -.. -. . ~ 

I really think that up to this point, and 

believe it or not even after the whole day of this Court 

session, the Department of Taxation still maintains we 

are just another kennel. 

:I don't know what we can do. to disabuse 

them of that, and I guess that's why we're burdening the 

Court with this day's activity • 

. I hardly can conceive of anything which 

could be termed more industrial, when we have all the 

slides and all the production facilities and two plants, 

and 85 to 100 employees, and a $500,000 a year annual 

salary where we produce somewhere close to $2 million 

worth of product. 

We have by reason of what we have done 

to that product, as Dr. Knapp testified, that which would 
.,...... _......, 
f' :..~ ( 
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normally sale for 15¢ .apiece, a mouse, which sells for 

almost $2 apiece, when you talk about the C-3-M mouse; 

where we have such exotic sorts of genetic manipulation, 

that you can produce everything from little mice rodent 

species _that were exquisitely and extremely well suited 

for some particular sort of cholesterol tests or what 

have you, where you can genetically manipulate to the 

point where you have a Newfoundland dog who can't 

appropriate or sustain life and has to be artifically 

processed throughout; where you have all these products 

produced._-- yes. They're saying, it's blood, and it is 

blood, and· there's no question about it, because we 

argue Paragraph 4 incorporates and encompasses animal 

production processing to this point. 

-That's our· .business. · That's how we term 

it. But if you really still seriously maintain that this 

is just another kennel facility, and every other kennel 

facility in the Commonwealth pays Sales and Use Tax on 

bedding, on chemicals, on feed, on medicine, then we 

should too, then I guess for some reason our effectiveness 

as. communicators ha.s been significantly ineffectual. 

If you are to say that we start with · 

something in life, something envivo, and end up with 

n!.-Q 
,..· -~ 
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something envitro, that's-true. But in the same sense, 

if you start with actual hops and end up with a beer, that 

seems to be complete. 

If you start with some mold and end up 

with pencil lin, that seems to be conve;.c·sion. 

Like when you start out with a garden 

variety sp~cies and end up with exotic sorts of laboratory 

animals or products of something like that, that is used 

all over the world, and do it to the tune of almost 

$2 million, it just seems to me that it just defies 

logic anq reason, ana--·it abuses all the common English 

usage that I understand to go for such a strained 

interpretation • 

. With the Cour~s permission, I'd like to 

supplement that oral argument with a legal brief on the 

point. .. , ·. ~ .. l , .. ,j :·, ;::.:: L.l~~~} .. """·-· ~ .. ~ ~ 1 :: . . .._ ... ·-

:MR. INGRAM: We ·sort of had this thing 

worked out at lunch time. Mr. Gill has been here all 

day, and he has just a couple of words in terms of the 

presentation on this side. 

THE COURT: Suppose we hear from Mr. 

Moore, and unde~ the rules of practice, he can close.-

MR. MOORE: I'll be ~ery brief, also, your 
er"").C':"Q 
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Honor. 

CLOSING STATEHENT ON BEHALF OF THE DEFENDANT 

MR. MOORE: The State UOL3 not dispute 

the fact that Flow Research's method of operation is 

v_ery sophisticated and is designed to produce a high 

quality mouse or rat. 

What they do, from the testimony I've heard 

today, is take these rats which have already been 

developed by somebody else and certified to them as 

being of this quality; they breed the mice, come up with 

a baby mouse which they then produce, or they say they 

process into a full grown mouse. 

Mr. Whitehead has explained the 

Department's position of what is required in order to 

be eligible for processing an exemption. You have to have 

an operation which is industrial in nature and whereby, 

in industrial nature, it contemplates assembly line, all 

production, as Mr. Ingram pointed out, type.of situations, 

where a significant change is brought about in a raw 

material to come up with a final product. 

The Tax Department, and ~rr. McCarthy is 

exactly right, looks at this as a baby m~use which is 

given some food, given some medicine and grows up as a 

RICHARD B. DAISEY 
FREE LANCE 

STENOTYPE RLPOHTER 



; 
•r 

184 

full-gro\vn mouse. 

There is no significant change to that 

mouse after it's born. For that reason, the Tax 

Department, whose interpretation is entitled to great 

weight, has determined that Flow Rese ~ch is not 

entitled to this exemption. 

This blood processing business is a 

complete surprise to us, and I of course have objected 

to any testimony regarding that. But I want to point 

out that even if blood processing, if you somehow determine 

they can argue that_jn this case, is a different business 

than raising animals in the eyes of the Tax Department, 

or would be a different business, it's pos.sible' to have 

one company to have two different businesses, and maybe 

one of the· businesses to qualify for·an exemption and. 

the other one not to qualify. I think that also needs 

to be brought to the Court's attention. 

Flow Research talks about .being .a part of 

a sophisticated industry of producing these animals for 

research purposes. I think the use··of the term ~"industry" 

is probably appropriate, but what we're talking about 

when.we're talking about processing in the industrial 

sense, as I indicated and as is set forth in the rules 
n , ....... 
#'. ...... .l·­
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and reg.ula tions, is here as production. It talks about a 

production line of a plant and taking raw materials 

through a production line and comins t. _, with a finished 

product. That's the Department's interpretation of 

what this exemption is all about. 

I would point to the definition of 

manufacturing processing, refining or conversion, which 

is found in Section 58-441.3P, and I will point out to 

the Court that this definition was adopted in 1973, and 

obviously would not be relevant to the time in question. 

But it is a verbatfm or practically verbatim repeat of 

the language in the rules and regulations. 

: I believe the fact the legislature has 

given its stamp of approval to the Department of 

Taxation's interpretation of the exemption is entitled 

to some consideration, in showing that the Department's 

interpretation is reasonable. 

-· ,. ; . ( - .. Again, l think much of the testimony today --

it's hard for me to follow, because there ,..,asn • t a 

break-down between 1970, pre and post 1970. That's going 

to have to be determined. :-. . - ~-

I really donit have anything further to 

say at this time, except I 1oo,k?. forward to developing our 
-'") { ... 
; ~--:>· -· 
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legal theories and discussing the cases in the other 

jurisdictions which support our position, in our brief. 

THE COURT: Thank you. 

REBUTTAL CLOSING ARGU!·1ENT ON BEHALF OF THE PLAINTIFF 

MR. GILL: I'm reluctant not to preface 

my remarks by saying I'll be brief. A couple points I 

want to make: The first one, Mr. McCarthy gave me the 

idea, we mentione~ the subject of beer. If I can make 

another analogy here, Mr. Moore is.making the point, I 

believe, in the course of his argument and before, in the 

course of his cross examination of our witnesses, about 

the mother. nature process that goes on here, and that 

mother and father get together and have a litter of rats, 

and that's a natural process, something which we are not 

entirely responsible for. ~ 
.. ... 

~.!.. 
·-·· 0 

(· . . .. 

;'. ... : .. Jf I can make the analogy with beer, I 

believe we would all agree:that beer is an indu~try, the 

beer industry, and yet do we not take natural ingredients 

and through nature processes they ferment, and out we 

come with a product? 

I don't know what the Tax Commissioner's 

reaction would be to that, whether or not that's an 

industry. I clearly think it is.' 
r'l:f' ~ 
;; ~")t '!! 
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But I think we cannot exclude the case 

today from industrial categories because it's relying 

on mother nature's processes. 

The second point I wanted to make is that 

Mr. Moore has stated on nwnerous occa._ .tons in his opening 

argument, and just now, about the great weight to be 

given to the·opinions of the Tax Commissioner. 

I read all the cases, and I'm sure ·Mr. 

Moore has too, and we know what they're going to say: 

There is going to be some language in there to that 

effect, that there is going to be some dicta in there 

saying that the opinion of the Tax Commissioner is to 

be given great weight. 

· ~·.- However, I feel maybe they're taking this 

a step too far. It seems ·,that without any real knowledge 

of what's going on at our facility, they have come to an 

opinion as to whether or not we're an industry, and 

they're trying to have t~e Court believe that because 

they've come to that opinion, to some extent they are 

to be believed. . ·- .. -

. r · I· just· want to make the point on that, 

that each one of these cases, regardless of whose favor 

they're decided upon, either the taxpayer or the Tax ... ~~,.., ,. ·-· .-
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Commissioner, has to be decided on its facts. 

We've been here today presenting facts 

to show that we're an industry, and I don't believe any 

of our facts have been rebutted. 

We've had some opinion from non-industrial 

experts saying that we're not in industry. We've had 

some fact? and opinions from people who are in the industry 

saying that we are. 

I just want to make it clear to the Court 

that the case is to be decided on its facts. 

These precedents which we are going to have 

are going to be of a limited value. I don't .know of a 

case·in Virginia which you can really analogize to our 

case. 

We've had one that dealt with franchises 

in a chicken business. and another in the cable TV business, 

and they've been relying on different exemptions, but 

none of them have come in here, and I think we may be 

prejudiced in this by some of these other cases, because, 

(1) we're unique. I think we all agree to that. There 

is no other business like ours around. 

(2) these cases, not being on point, the 

dicta contained in those cases! firmly believe is not 

;.~.tb-5 
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applicable here, because it's not related to the fact 

that we're an industry, and that's the issue in this 

case, whether or not we're an industry. 

Finally, briefly, I would just like to say 

in speaking about taxes, we're dealing here with a local 

industry, and a business which we've said before, as 

brought out in testimony, employs a number of people. 

The company came in here a number of years 

ago under the belief they were an exempt business, and 

they find that exemption in jeopardy, to say the. ~eas.t, 

and I think the Court should give some weight to that 

_fact of their original belief, and ~aybe tpeir survival 

here is somewhat conditioned upon the outcome of this 

case, being a·marginal business as they are, and the 

initial belief they had, and where it came from, should 

be greatly considered. Thank you .. 

THE COURT: Thank you, sir. 

Is there anything further, gentlemen? 

I'll take it under advisement. 

MR. MOORE: Do you want to set a schedule 

for briefs? 

THE COURT: Off the record. 

(Discussion off the record.) 
, ...... ,~~ 
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THE COURT: Back on the record. Suppose 

counsel notify me when the record is received, and I will 

set times for briefs then. 

(Whereupon, at 2:45p.m., the trial in 

the above-entitled matter was concluded.) 

......... . . .. 

, . 
• ,. .. ~· of •• ' 

'·'. ··'· · .• · ...... • I 
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I, Richard B. Daisey, a Certified Shorthand 

Reporter, do hereby certify that I did appear at the time 

and p~ace specified in the caption hereof for the purpose 

of taking down in Stenotype Characters the ma~ters set 

· forth herein; that the foregoing is a true and correct 

transcript of the said matters: that the said t~anscript 

~ was transcribed into the English language by me and/or 

undar my direc~ion and supervision; that I am neither 
. . 

Counsel-for nor related to any of the parties hereto 

and have no interest in the matter whatsoever. 

~e~tified Shorthand Report~ 

July 4, 1977 

Date 

- I 

L--------------------------~------------------------~ 
RJCHARO D DAISEY 
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CONNOHWEAL TH OF VIRGINIA 

Of'f'ICE Of' 

THE ATTORNEY GENERAL 
RICHMOND 23218 

April 27, 1979 

..... .. -- .. 
- .... . ··-·· . ·--·- ....... . 

Joo A. Shull,.Esquire 
D~iaway, McCarthy & Dye 
1835 x. Street, lt.w. . .... · .- -~-

Hash!.!lqton, D.C. 20006 

Ro: State ~ax Comrdssioner of the 
Co~nwealth of Virginia 

. v. . 
Flow Research AnimalB, Inc. 
Record No. 181323 

f', <: .. :~ ::.
1

.St~~~:~ax C~sSioner, on bclhalf of .the CoC!l10nwealth 
· of Virginia, considers that parts of the record designated. 

Y 
·.· .... ·by· Flow Research ··for inclusion in· the Appendix are unnecessary 

· · .. for the determination of the issues presented and, in fact, 
:~: .. ······.~.--.:.violative·of··the Court's correspondence dated Aprils, 1979, 
:: . · ..... which specifically. orders that the record printed in the 
~<:!::.~· .. :.~:_::: .. ~· .. ~· ·~·--.~·_Append!x·be.limited to those parts q~a to the Commissioner's 
~:~L~{~·<;;:·.··:··>:::. ~~~gnments ·of_ ~Fo~ · .2.~ -~·~4.': .. ~. _s • ... --~~-s~- ~ecessary inclusions 
::: .. .-:::-:::·:·.::·. :· . ::··:.:· ar~. J:LS follows 1.-.:::=-.-.-.:·.~·.:::· =.--:.:· .-·· .. : . ·:::·. ·:. ·-:· ..... :: .. :.·:.-··-. :·-:·:::· .. :· . . 

. . .. ,;_' .. :.·:.·-:·-: .: ··~ . .. ... ···- --······· ... ···-·-· 

..... - . . . -· ................ . . - . 

.. :·.:··-·::: ... ~ ·.. . . .. . 
·-- -···· .. .. -·· .. 

Plaintiff's Proposed Findings of Fact, 
. pp. 1-17, 

Defendant 1 s. Reply !-temorandum, p. 1, 
. .. --· ... 

~.Opellin~t ~Statements of Attorneys 
(transcript pp. 1-lS), 

. . 

Certain Teatimony of Joseph G. Hall 
(transcript pp. lG-23, 29-37), 



. •· ..... ....... . . .. 

Joe A. Shull, Esquire 
.?.pril 2 7·, 1979 
l''igG 'I"•o 

Certain Testimony of Dr. Averry It!. Inrin 
(transcipt pp. 97-118) 1 

Certain Testimony of F. W. Clayton 
(transcript pp. 135-137), 

Certain Testimony of Russell c. Whitehead 
(transcript pp._l58-l73), 

Closing Statements of Attorneys 
(transcript pp. 180-190). 

· Those portions of tha rooor~ designated by Flow Research 
reflect the ontire tranecript_and1 in fact, ree9rd of the 
case, in direct contravention of the Court's directive. 
Pursuant to Rule 5 t. 36 (b) of ~e Rules of the Supr01!lo Court 
of Virginia, I am advising you of my disagreement with the 
abovo-Qentioned designations. · 

The Commissioner will advance the cost of including 
these paqos in the hppendix, and we can settle the cost 4t 
the conoluaion of tho case. 

. . . . .. ::· .. .... · . :.. .. : ·:. 
---ae :.· : 

. . 

•• . •• -_ :. -·· *_· ..... 

... . ·- ..... 

.. 

Sincerely, 

·· John G. MacConnell 
· :~ .... -~:: Assistant Attorney General 

. .... ... . ... ... ... •·· ........... . 
- ccs · 'l'he Honorable Allen L. Lucy . 

Charles R. McCarthy, Jr., Esquire 
P.obert J. Ingrar.1, Esquire 
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MARSHALL COLEMAN 

0F'F'ICE OF' THE ATTORNEY GENERAL 

SUPREME COURT BUILDING 

1101 EAST BROAD STREET 

RICHMOND, VIRGIN lA 23219 

804·786·2071 

May 9, 1979 

Joe A. Shull, Esquire 
Dunaway, McCarthy & Dye 
1835 K Street, Suite 900 
Washington, DC 20006 

Re: Appendix in Commonwealth v. 
Flow Research--No. 781323 

Dear Joe: 

In preparing the Joint Appendix in this matter, we are 
unable to. locate Plaintiff.! s Exhibits #9-12 in the record 
transmitted by the circuit court to the clerk of the Supreme 
Court •. I believe that these exhibits are the various slides 
shown at trial by Flow Research. Since Exhibits #9-12 are 
not part of the record nor. susceptible to ~eproduction for 
inclusion in the appendix, they will not be part of the Joint 
Appendix I will be filing next week. If you can track down 
these slides, I will gladly tender them for the Court's 
consideration. · 

sgs 

cc: 

Please let me know if you have any questions. 

Sincerely, 

~~ 
John G. MacConnell 
Assistant Attorney General 

The Honorable Allen L. Lucy 
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