IN THE

Supreme Court of Appeals of Virginia
AT RICH1\1:0ND.

Record No. 566?

VJR.GINIA:

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Rich1nond on Wed'
nesday the 17th day of April, 1963.
,JOHN NICK l\1:ARTIN,

Plaintiff in Error,

against

BONNIE PENN,

Defendant in Error.

From the Circuit Court of Henry County
John D. liooker, .Judge

Upon the petition of John Nick 1\tiartin a writ of error and
is awarded hin1 to a judgment rendered by the
Circuit Court of lienry County on the 26th day of N ovember, 1962, in a certain n1otion for judgment tlien therein depending·, wherein Bonnie Penn was plaintiff and John Nick
Martin was defendant; upon the petitioner, or some one for
him, entering into bond with sufficient security before the clerk
of the said circuit court in the penalty of ten thousand, five
hundred dollars, with condition as tl1e Jaw directs.
S~f.,plerseclea.s.
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}fOTION :b,OR JUDG:h1:ENT.
To the Honorable John D. !-looker, Judge of said Court:
The undersigned, Bonnie Penn, doth nwve the Court for
judgment against John Nick :Niartin for the sum of Fifty
thousand Dollars ($50,000.00) for wrong-s, injuries and damages occasioned by and resulting directly and proximately
from the negligence, recklessness and carelessness of said
John Nick Martin in the operation of a motor vehicle, the
particulars of which nre as follows, to-wit:
(1) On or about the 23rd day of June, 1960, in the daytime,
upon State Highway 58 near Spencer in IIenry County, Virginia, the defendant was the owner and operator of a 1953
model Dodge Pick-up truck proceeding along said highway in
an easterly direction with the plaintiff as a paying· passenger
in said motor vehicle, each were proceeding to their respective
places of employment in the City of :Martinsville, ·virginia.
(2) At the time and place aforesaid, the defendant negligently and carelessly failed to keep his motor vehicle under
proper contorl and as a result of such negligence and carelessness t'he vehicle ran off the road and overturned pinning the
plaintiff in said wreckage causing him serious bodily injuries.
(3) And also at the time and place aforesaid the defendant
was operating a motor vehicle which had a defective steering
mechanism in violation of tbe duty owed by defendant to tl1e
plaintiff who was a paying passenger in said motor vehicle.
(4) As a direct and proxin1ate result of the gross neJdigence, reckless, careless conduct of the defendant in the
operation of his motor vehicle and in tlw the operapage 2 ~ tion of a motor vehicle containing a defective steering mechanism the plaintiff suffered injuries of such
nature that he is permanently maimed, disfigured. disabled
and made sick, sore, and lame and was caused to expend larg-e
sums of money on doctors, hospitals and other care and was
to be permanently unable to pnrsue his usual and customarv
·
employment and activities.
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Filed in the Clerk's Office the 16 day of April, 1962.
Teste:
JOHN H. MATTHEWS, Clerk.
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ANSWER AND GROUNDS OF DEFENSE.
The Answer and Grounds of Defense of J ol1n Nick ~Iartin
to a Motion for Judgment heretofore filed in the Circuit Court
of Henry County, Virginia, by Bonnie Penn ;
This Defendant, reserving unto himself the benefit of all
just exceptions to the said Motion for ,Judgn1ent, for answer
thereto answers and ~says:
1. That the allegations contained in Paragraph 1 of the
Plaintiff's Motion for Judgment are denied, except insofar
as it relates to the time and place of the accident, direction of
travel and the ownership and operation of the 1953 Dodge
pickup truck, which are admitted.
2. That the allegations contained in Paragraph 2 of the
Plaintiff's Motion for ,Judgment are denied.
3. The Defendant denies that l1e violated the duty allegedly
owing by him to the Plaintiff as set forth in Paragraph 3 of
the Plaintiff's Motion for .Judgment. Defendant further says
that he did all that was reasonably possible to have and ·to
keep his pickup truck under proper control; that he was driving at a reasonable speed under the circumstances and conditions obtaining, and also l1e was driving on the traveled portion of the road, until an emergency suddenly arose due to the
breaking of the tie rod, and tl1at he at all times drove
pag·e 5 ~ and attempted to drive the said vehicle so as not to
endanger or be likely to endanger the safety of the
Plaintiff. It is denied tl1at the Plaintiff was a paying passenger in said vehicle.
4. That the alleg·ations contained in Para~raph 4 of tl1e
Plaintiff's l\fotion for Judgment are expressly denied except
insofar as the same pertains to tl1e extent of injuries and resulting damages, which are not known, and the Defendant
can~ upon the Plaintiff for strict proof thereof.
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5. That if tlie · said Defendant should be deemed guilty of
any negligence, which negligence he denies, the Defendant expressly relies on the contributory negligence of Plaintiff in
that he did nqt exer:ci~e rea~onable care generally for his own
safety.
·
·
Having fully answered the Plaintiff's 1\Iotion for Judgn1ent,
this Defendant prays to be hence disnlissed with his reas~I~able costs by him in his behalf expended.
· · ··
Virginia:
Circuit Court Henrv County, Rec'd·. and ·flied 'this the 18
day of ~ay 1962.
·
Teste:

.

JOHN
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INSTRUCTION NO. A.

· . The Court instructs the jury that the law of this CJomnlouwealth requires that every ·motor vehicle being operated upoi1
a highway in this State sha~l be equipped with steering g·ear
adequate to insure the safe ~.ontrol of the v~hicle which shall
not show signs of weakness or breaking under ordinary conditions.
The Court further instructs the jury that if fron1 the evidence the jury believes by a preponderance of the evidence
that at the time of the accident the steering gear did not comply with the above requirement, then operation of such vehicle constitutes negligence without regard to the defendant's
knowledge or lack of knowledge of such. defect and if the jurr
further find that such defect was the proximate cause of th(\
injury sustained by the plaintiff and the plaintiff was a paying passenger, then the jury must find for the plaintiff.
Refused.
Exception noted.

.J.D. H.
page 30 ~

INSTRUCTION NO. B.

The Court instructs the jury that if you believe by a great.er
weight of the evidence in this case that the defendant's truck
had a defective steering mechanism, and that the defendant

.John Nick
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knew, or in the exercise of reasonable care, should have known
of sueh defect, then the defendant was negligent. And if you
further believe that such negligence was the proximate cause
of the accident in which the plaintiff was injured, then you
should find your verdict for the plaintiff.
Given.

.J.D. H.
page 31

~

INSTRUCTION NO. D.

The Court instructs the jury that the jury is the sole judge
of the credibility of the witnsesses and the weight to be given,
if any, to their testin1ony.
Given.
J.D. H.

page 32

~

INSTRUCTION NO. E.

The Court instructs the jury if it finds its verdict for the
plaintiff, Bonnie Penn, against the defendant, John .Nick
}fartin, then in assessing damages suffered by the plaintiff, it
may take into consideration any of the following elements
which you believe from the evidence to have resulted from
plaintiff's injuries, if you believe they have been established
by a preponderance of the evidence :
1. The nature, character, extent and duration of his injuries, whether temporary or pern1anent, and their effect if
any on his ability to follow his usual affairs;
2. Any effect of any such injuries upon his health according
to its degree and probable duration;
3. Any physical, mental and nervous pain and suffering
which he may have suffered by reason of said injuries and any
physical, mental and nervous pain and suffering which he may
suffer in the future;
4. Any disfigurement or defonuity resulting to him and any
humiliation or embarrassment associated therewith;
5. Any loss sustained by the plaintiff, whether temporary or
permanent, from being unable to attend to his usual and customary affairs and any. amount expended or incurred for doctors; nurses, medicines, ·equipment and ·hospital treatment in
endeavoring to be relieved or cured of the disability suffered
as a result of. fhe wreck and a11 other expenses incurred as a
1·esult of said injuries.
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6. Any loss of earnings suffered, and any loss of earning
capacity suffered. And frotn the elements as prove~ by the
evidence your verdict should be for such sum as will fully
compensate the plaintiff for the datnages sustained by him
as the result of the collision, not to exceed the sum sued
for in the 1notion for judgment.
Given.
page 33

J.D. H.
~

INSTRUCTION NO. 1.

The Court instructs the jury, that the mere happening of
this accident does not necessarily create liability on the party
of the Defendant, John Nick ~~Iartin, and that before damages
can be assessed against him in favor of the Plaintiff, Bonnie
Penn, the jury n1ust believe from a preponderance of the evidence that the Defendant, .John Nick 1\iartin, was guilty of
negligence which proximately caused this accident. If, after
hearing all the evidence, you are uncertain as to whether the
Defendant, John Nick ~Iartin, was guilty of such negligence
and it appears equally as probable that he was not as that
he was, tl1en you should find for the Defendant, .John Nick
Martin.
Given.
J.D. H.
page 34

~

INSTRlTOTION NO. 2.

The Court instructs the jury, that in order for the Plaintiff, Bonnie Penn, to recover, you must ·believe from a pt·eponderance of the evidence that the Defendant, ,J obn Ni<>k
Martin, knew, or under the circumstances· sl1ould have known.
that the steering mechanism on the automobil(:l wa~ rlefe(ltiv(:l.
Given.

J. D: H.
page 35 ~

'Ve the jury have agreed to elect ~'f1·. Gordon T.
Land as foreman and have agreed that .John Nick
Martin, should have known of such defect, and find him guiltv
of negligent and award the plaintiff the sum of $9,000.
·
sign GORDON T. LAND.

\I
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We the jury find for the plaintiff Bonnie Penn and fix his
damages at nine thousand dollars ($9,000.00)
GiORDON T. LAND, Foreman.
page 36}

•

•

•

•

•

ORDER.
This day came the Plaintiff, Bonnie Penn, by counsel and in
and also the Defendant, John Nick Martin, by counsel
and in person, upon a Motion for Judgment filed on behalf of
the Plaintiff and upon the answer of the Defendant to said
Motion for Judgment; the Court impaneled a jury composed
of Andrew Lee Hairston, L. E. Harrington, Howard D. Stone,
Gordon T. Land, .John E. Dove, Harry Clay Dillard, and
Thomas L. Byrd. The jury having been duly sworn heard the
evidence, instructions of the Court and argument of counsel
and retired to consider their verdict, and upon their return
rendered the following verdict: ''We, the jury, find for the
Plaintiff, Bonnie Penn, and fix his dan1ages at Nine Thousand Dollars ($9,000.00). G. T. Land, foreman."
Counsel for the Defendant then moved the Court to set
aside the verdict of the jury as being contrary to the law
and evidence and on the ground that the Court errored in
ruling that Bonnie Penn was a paying passenger as a matter
of law; which motion the Court took under consideration and
fixed the 26th day of November, 1962, for hearing on said
n1otion. And this cause is continued for hearing on said
motion.
per~son,

Enter this 16th day of November, 1962.
JOHN D. HOOKER, Judge.
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JUDG1\iiE.NT.
This day came the Plaintiff, Bonnie Penn, by counsel, and
also the Defendant, John Nick Martin, by counsel, upon the
motion of the Defendant to set aside a verdict of the jury
rendered in this cause on the 16th day of Novetnber, 1962, on
the grounds that said verdict was contrary to the law and
evidence and that the· Court errored in ruling that. Bonnie
Penn was a paying passenger as a matter of law. Thereupon
the Court heard the argument of counsel for Defendant in
support of said motion and after having· duly. considered the
argument did overrule the l\1:otion of the Defendant to set
aside the verdict of the jury, to which action of the Court the
Defendant, by counsel, excepted.
In accordance with the verdict of the jury the Court doth
ADJUDGE and ORDER that the Plaintiff, Bonnie Penn, recover of the Defendant, John Nick Martin, t'he sum of Nine
Thousand Dollars ($9,000.00) together with the reasonable
cost in his bel1alf expended. To which action of the Court
the Defendant, by counsel, excepted and gave notice to the
Court of his intention to appeal. vVhereupon the Court fixed
an appeal bond in the penalty of $9,500.00 and the Defendant
was given 21 days in which to post the appeal bond as required
by the Court; and it is further ORDERED that execution on
this judgment shall be suspend(ld for 60 days from this date
to permit the defendant to apply to the Supreme
page 38 ~ Court of Appeals of Virginia for a writ of error.
Enter this 26th day of November, 1962.
JOHN D. HOOKER, Judge .
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NOTJCFj OF APPEAL AND ASSIGNl\1:ENTS OF ERROR.
NOTICE is hereby given that the Defendant, John Nick
Martin, does hereby file with the Clerk of the Circuit Court of
Henry County, Virginia, this, his N~tice of Petition for Writ
of Error and Supersedeas from a Judgment entered on tl1e
26th day of November, 1962, and that said Defendant, John
Nick Martin, shall within the time prescribed by law file with
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the Clerk of the Supreme Court of Appeals of Virginia or
present to a Justice of said Court a Petition for Writ of Error
to the Supreme Court of Appeals of Virginia.
Said Defendant assigns as error the following:
(1) The Court was in en·or in overruling Defendant's Motion to Strike the evidence at the conclusion of Plaintiff's
evidence, and in overruling Defendant's Motion to strike
Plaintiff's evidence at the conclusion of all of the evidence.
(2) The Court was in error in ruling as a matter of law
that Bonnie Penn was a paying passenger in the automobile
of John Nick Martin.
(3) The Court was in error in giving instructions offered
by the Plaintiff over the objection of the Defendant.
( 4) The Court was in error in refusing instructions offered by the Defendant.
(5) The Court was in error in refusing to sustain Defendant's 1\!Iotion that the verdict of the jury be set aside and a
new trial ordered.

page 43

~

Respectfully subn1itted,
JOHN NICK: ~IARTIN
By R. REID YOUNG, JR.
Of Counsel.

YOUNG, KISER & FRITH
1\fartinsville, Virginia.
CERTIFICATE.
This is to certify that on the 22nd day of January, 1963,
we mailed a true copy of the foregoing Notice of Petition for
Writ of Error and Supersedeas to Philpott and McGhee
counsel for the Plaintiff, Bonnie Penn, at their law offi.ces at
Bassett, Virginia.
R. REID YOUNG., .JR
.
Virginia:
Circuit Court Henry County, Rec 'd and filed this the 22 day
of Jan. 1963.
·
Teste:
JOHN H. MATTHE''rs, Clerk .
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Appearances: A. L. Philpott, Esq. and L. Dale McGhee,
Esq., of Counsel for the Plaintiff;
R. R. Young, Jr., Esq. and Douglas K. Frith, Esq. (Young
Kiser & Frith), of Counsel for the Defendant.
Stenographic report of all the testimony, together with the
motions, objections and exceptions on the part of the respective parties, the action of the Court in respect thereto, the
objections and exceptions to instructions, and other incidents
of the trial of the case of BONNIE PENN versus JOHN
NICK MARTIN, tried at Martinsville, Virginia, on November 16, 1962, before Honorable John D. Hooker, and jury, in
The Circuit Court of Henry County, Virginia .

•

•

•

•

•

11/16/62
page 16 ~

MR. BONNIE PENN,
the plaintiff, called as ·a witness in his own behalf,
being duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Philpott:
Q. Your name is Bonnie PennY
A. Yes, sir.
Q. How old are you, Bonnie 1
A. Fifty-five.
Q. Fifty-five year.s oldY
A. Yes, sir.
Q. Where do you live Y
A. Live in Patrick County.
Q. But where in Patrick County do you live Y
A. On 58 above Mr.-right above Henry County line.
Q. On 58 just above the Henry County line Y
A. That's right.
Q. You live there close to Craig Brothers Lumber Plant Y
A. Yes, sir.
Q. Are you m·arried Y
A. Yes, sir.
Q. How many children do you have?
A. Five.
11/16/62
Q. Is your wife livingT
page 17 } A. Yes, sir.
Q. How long have you known John Nick MartinY
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Bonnie Perun.

A. Oh, about twenty-two or three years, or four.
Q. Twenty-two or twenty-four years T
A. Yes, sir.
Q. Where does he live?
A. He lives above me in Patrick County.
Q. "\Vhat section of Patrick County?
A. Above Midway Filling Station, they call it-the North
M·ayo River District.
Q. Is that over there above the Red Hollow Section? ·.
A. That's right.
Q. Does John Nick Martin live on Highway 58 or off of it?
A. He lives off of the old 58.
Q. Off of the course of the old 58~
A. Yes, sir.
Q. How far does he live off of old 58?
A. About a. half a mile on old 58.
Q. What kind of road leads to his house, from old 58?
A. Just a regular old dirt road.
Q. And have you all been close friends and associates over
that considerable period of time~
A. Sir?
11/16/62
Q·. Have you all been close friends over that long
page 18 ~ period of time?
A. Yes, sir; we farmed together and hauled
around different times together and maybe lashed everything together.
Q. Now, in 1959, I believe you were working for Craig
Brothers Lumber Company; .is that right?
A. Yes, sir.
Q. w·hen did you first start working for the American
Furniture Company?
A. 2nd day of January, 1960.
Q. You got a job with the American Furniture Company?
A. That's right.
Q. Now, where did John Nie.k 1\{artin work at that time?
A. Well, he was working at the "\Tirginia Mirror Company,
right this side of that.
Q. At the time fhat you first went to work for the American,
he was working for "\Tirginia Mirror Company?
A. That's right, and along about March or April one, when
it got sort of slow about working down there. he went over to
Hooker-Bassett and found him a job over there and worked
from there on.
Q. Well, you continued to work at American Furniture
Company yourself?

12
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A. Yes, sir.
Q. Did you ride backwards and forwards to
11/16/62 work withpage 19 ~ A. Yes, sir.
.
..
Q. -the defendant? w·hen d1d you start r1d1ng
with him!
A. I believe it was-let's see-I got the job on the 2nd of
,January, and I went to work to ride with him regular on
Monday following that.
Q. On the Monday following that Y
A. Yes, sir.
Q. How did you come to start riding with Nick MartinY
A. My old car broke down.
Q. And you didn't have any way to go?
A. No; I didn't have any way to go.
Q. All right. Now, what kind of arrangements did you
have with riding with Nick Martin?
A. Well, I went out there trying to come to-like I'd been
in the morning and· we'd come back in the evening to catch
the bus back in the road that evening, and so he come down
the road and I throwed up my hand. He pulled in by me and
stopped and we went running down the road, and I asked him
about riding into town and he said, '' 0. K.'' And we went
on· with him. And I told him that I wanted to go back with
him that evening and he come on by and ·he picked me back
up and went on by back that evening.
And, going up the road, I said, "My own car broke down.
How about me riding1" He say, "0. K., 0. K., as
11/16/62 long as you ain't got no way to go, and as long as
page 20 ~ mine is running·, you can ~;o with me.'' So I went
on and, after that, we kept on riding together.
Q. Now what, if any, compensation did you give him for
riding with him Y
A. Well, when I went on to payday, and after payday
come, I asked him how much I owed him. He said, "Well,
yon don't owe me nothing-.'' He said, "You know I can't
charge anything-." I said, '''Vhy? I'm riding with you."
He said, "Well, I can't charge you. If you feel like you want
to give me a little something to keep the car in gas or oil,
that will be all right.''
Well, I had offered $5.00 to l1im and I asked l1im will that
be all right. He said, "Yes, thank you," and went on.
Q. You gave him $5.00, ·and how long had you been riding
with bim7
.A.. I had been riding with him two weeks then.

John Xiek .l\lartin v. Bonnie Penn
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Bonnie Pe111n.

Q. You had been riding with him two weeks.
A. Yes, sir.
Q. And he said he couldn't charge you anything but if you
wanted to help him with the gasA. Yes, sir. And I gave-took out-$5.00 and gave it to
him. Well, it went on just like that.
Q. And did you pay him each payday?
A. Each payday, I paid him the money or either
11/16/62 he pulled up to Mr. Ward's Store down at the
page 21 ~ Spencer Store once and get some gas and I ·hadn't
paid him, so I just pulled out the money and handed
it out the window and said, ''Here, take this here to get paid
for gas like that," and he took it and went on.
Q. Now, was that done each two weeks during the time that
you all were riding togetherA. Yes, sir.
Q. -from the tin1e that you started there in January until
the time of this accident!
A. That's right.
Q. And how much did you give him each two weeks?
A. It was gave him $5.00 each two weeks.
Q. That w·as $2.50 a week?
A. Yes, sir.
Q. And that was all fhat was ever said about the payment!
A. He never did ask me no more, and he never did ask me
for no more and after all he s·aid he couldn't make no charges,
and I gave him that, and he took that every time I gave him
tl1at, and he just went on.
Q. Well, there was nothing further ever said about it?
A. No.
Q. And he never complained a bout the amount
11/16/62 that you gave him?
page 22 ~ A. No, sir; no, he never said that I owed him
more. He didn't say it was too much or nothing;
he just took it and went on.
Q. Now, how ma.ny days a week did you all work?
A. Five days a week.
Q. You wor]{ed five days down here?
A. Yes, sir; five days.
Q. And ·he worked five, too?
A. Yes.
Q. How old are you, Bonnie?
.
A. Fifty-five; I was born 1907-January 28.
Q. Now, on the occasion of this accident, I believe it was on
June 23, 1960, wi1I you tell the Court and jury just what oc-
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Bonnie Pewn.
curred from the time that you first got in the car until the
time that this accident occurred f
A. Well, I got in the car that n1orning just like I had been
doing, and he went on down the road, and I just wasn't thinking anything, just like we're sitting here now, ·SO I just got in
and we went down the road, and so I paid no attention but
I weren't studying that there was anything going to happen
but it looked like using the steering wheel ·a little more than
he was using it, and it went on until it happened.
Q. vVhen did you first discover that there was anything
wrong?
11/16/62
A. Just about the time he went down, you kno,v,
page 23 ~ the bridge below 1\ir. 'Vard's-that's when I paid
attention like that he made two or three other
bridges.
Q. What did he s·ay?
A. He didn't say anything. 'Ve was just riding along and
talking·, so when we get down to Spencer's Bridge, and figured
on starting in that, he said, ''Huh, I wonder what happened to
my truck,'' and during that time I he-ard like son1ething drag
itself on the road, skidding or something, and he kept on
through the bridge and about the length of this courthouse,
I said, and over the bridg·e and over the bank we went and
turned hack over in the road .

page 30

•

•

•

•

•

•

•

•

•

•

~

CROSS EXA1\1INATION.
By Mr. Young:
Q. Bonnie, now first let me ask you a few questions about
your arrang·ement with John Nick ~Iartin. He's been a
friend of yours for a long thne, hasn't he?
11/16/62
A. Yes, sir.
page 31 ~ Q. I believe that probably it's a matter of evi-.
deuce that your wife is a member of his church; is
tha.t correct Y
A. Yes, sir.
Q. He's the sort of man that you would call on ~or a favor
if you needed one. nnd you know that he would respond. don't
you?

John Xick
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Bonnie Pe111n.
A. Yes, sir.
·
Q. Now, you needed a ride and you, as I understand it, the
first time that you indicated this to him was when you thumbed
him down or flagged hin1 down while your car was broken
down, and you were trying to catch a ride to Martinsville;
is that correct 1
A. That's correct.
Q. And he told you that you could ride with ·him as long as
his car would run.
A. Yes, sir.
Q. That was the first meeting you all had togetherf
A. Yes, sir.
Q. And then later on, after you had been riding with him
sometime, you insisted that he let you pay for some of the
gas or let you do something, didn't you 7
A. Uh-hum.
Q. And he told you he couldn't take any pay, that he
couldn't charge you anything but you insisted on
11/16/62 paying for the gas and did pay for some; is that
page 32 } correct 7
A. (The witness nodded ·his head.)
Q. And then later on, I believe :M~r. Philpott asked you if
you did that every two weeks. Actually, you didn't do it every
two weeks, did you 7
A. I paid him every two weeks I got paid off.
Q. Now, let's think back just a minute. I·sn't it true that
after the first week that you had insisted on giving l1im something, that you didn't even see him on your payday. He was
conducting a funeral, wasn't he 1
A. Huh?
Q. lie was conducting a funeral 7
A. Yes: he was going to a funeral and he stopped and got
gas on l\!Ionday and I g-ave the money to him then.
Q. Let's go back a minute. You clidn 't see him-the point
I'm making is this, if you were with ·him, if you happened to
be there when he pulled up to the g·as station, you insisted because you wanted to do your part. You insisted on paying for
some of the gas at the time he pulled into the gas station.
That's correct, isn't it?
A. Ub-bum.
Q. That's correct, isn't it 1 Is that the way it was? There
w·asn 't any discussion about what he was going to charge you
or any arrangement or anything like that at all?
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Bon.nie Penm.
A. Uh-hum.
Q. That's correct, isn't itt
pag~ ·33 ~
A. (The witness nodded his head;)
Q. Would you answer the question, ph~ase. T.hat
is correct, isn't it f
A. Correct about giving himQ. I say no, no, there was no definite arrangement between
you all and you insisted ·because you didn't. want to take advantage of the situation. You insisted on paying some; isu 't
that correct f
A. That's right.
Q. And that is the arrangentent that you all had. I tnean,
there wasn't any arrangen1ent at all reallyo?
A. Uh-hum.
Q. But you weren't going· to let hhn pay for all the gas and
you ride with him, and he was H friend of yours.
A. Yes, sir.
Q. And you insisted on paying son1e?
A. I felt like I ought to give hhn something because I was
riding witb hhu.
·
Q. He is a friend of yours and you just didn't want hhn to
go to all that expense hhnself; isn't that right'?
A. That's rig·ht.
Q. Now, on the day in questio11, Bonnie, he picked you up as
usual, I assume, and in the usualtuanner ·and ahout the usual
time. That's correc-t, isn't it~!
11/16/62
A. Uh-hum.
page 34 ~ Q. "Tell, I will have to ask you to answer because
he is taking this down (indicating the reporter).
'Vas vour answer" Yes'' to that?
A. ·Yes to which?
Q. Let me ask you again now. On the day that he picked
you up-the day the accident occurred-did he pick you up in
the usual manner, that is, at the usual time and at the usual
place!
A. San1e tiu1e, same place.
Q. Same place. And he drove to the same route fron1 the
point where he picked you up to the point wh<:'re the accident
occurred?
A. That's right.
Q. And he drove, I asstune, in the rustomary and usual
tnanner that he drove his ear?
A. Yes.
Q. Tell ns l10w that was. Did lte rlri,·e careful]~·. or not?
A. He dro,·e pretty careful.

11/16/62
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Q. He was always careful, wasn't he, in his driving·?
A. Come on down the road every n1orning just like he had
been coming down the road, running somewhat I say thirtyfive or forty, or, well now, at the time I paid no attention to
con1ing by Spencer-when he got by Spencer, and
11/16/62 went to going downgrade now, I didn't pay that
page 35 ~ much attention bow· well he was driving then.
Q. "\Veil, what happened, I believe, was this, you
were riding on the outside of the front seat, his d·aughter was
riding in the middle.
A. Yes.
Q. Is that correct ·f
A. Yes.
Q. And, as you got to the bridg·e there just at the corner of
the Shackleford property there,-! think most everyone knows
where that is in this part of the country-when you got to
that bridge there, you noticed that it seemed that something
unusual took place and that he was having son1e difficulty;
isn't that correct?
·
A. Yes.
Q. And that would be ahnost the distance from, let's say,
this wall here, Bonnie (indicating) to the back wall there
from where the accident ·actually occurred, wasn't it?
A. Yes.
Q. That is true, isn't. it?
A. Yes.
Q. And there hadn't been anything prior to that time that
led you to believe there was anything wrong with the automobile. You were just riding as a passenger and you hadn't
noticed a thing in the world or hadn't anyone said
11/16/62 anything about the manner in which the car was
page 36 ~ being driven; is that correct~
A. I didn't say nothing to him about it andQ. And he hadn't said anything· to you f
A. That's right.
Q. And you hadn't noticed anything; that's correct, isn't
itT
A. It was during that moment coming down the road, you
know, between Mr. " 7ard and down there that I paid attention
and he looked like he used the steering wheel more than he
usually did, to me, but it might have been me just watching
him drive or something like that. He used the steering wheel
like he had been driving and using the steering wheel a little
more than he did until 'he wrecked.
Q. Bonnie, that's the part now that I'm referring to. I
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want you, if you will, to please listen to me very carefully.
I'm not trying to trick you in any fashion at all.
But, if I understood you correctly though, you said the
first time you even thought you noticed something was wrong
was just ·as you got to the bridge where the accident occurred.
Isn't that correct?
.A.• Yes.
Q. All right. 'Veil, that's tl1e first thne you noticed anything unusual at all then Y
A. But I'm telling you now just before we got to
11/16;62 it, you see, it looked like l1e commenced using the
page 37 ~ steering wheel (indicating) a little more than he did
and he said, "Something done happened to my
truck.''
By the Court: (interposing)
Q. "\Vhere was that 1 That's what 1\:fr. Young wants to
know.
· A. Right down there at Horse Pasture Bridge.
Q. You n1entioned "l\tlr. "\Vard." Does :Mr. 'Vard live
there?
A. He lives above there.
Q. "\Yell, where was it on the highway when you noticed that
he was, as you described it, he was using the ste(lring wheel
more than usualA. 1Vell, that is,Q. -if he was Y
A. Yes; it was the first time I paid attention to him was
betwixt Spencer's and Mr. Ward's and he went on, and we
kept on talldng, going on until we got to Horse Pasture Creek
and he said, "What's happened to my truck?''
By Mr. Young: (continues examination)
Q. Well now, Bonnie, I asked you this question awhile
ago, and I want to ask it again because I believe that if I
understand you correctly that you are not now saying the
same thing that yon said awhile ago. I asked you tbis question, I asked you if, from the point where you saw or thought,
you saw him using the steering w·heel a little more than he had
been using the steering wheel before wasn't as
11/16/62 close to the point where the accident occurred as
page 38 ~ from this wall (indicating) to the back of the
courthouse (indicating), and you answered "Yes.''
Am I correct in that, or not T
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A. That's right at Horse Pasture Creek, his truck-when
he spoke about son1ething happened to his truck.
.
Q. I know. And when you first noticed anything at all, you
were within that distance of the point where the accident occurred-that is, from the front of this courthouse to out about
the columns (indicating); isn't that correct?
A. (There was no response.)
Q. Is there any questionBy the Court: (interposing)
Q. Do you understand Mr. Young's question Y It is simply
this, you have testified that l1e seemed to be using the steering
wheel more than usual. Now, Mr. Young wants to know when
you noticed that; how far was that from the point where the
accident happened?
A. "\Veil, I just told him, wl1en I first paid attention to it, it
was this side of Mr. "\Vard 's store. That is right on the river,
see, and come right over the hill to Horse Pasture Creek,
Q. "\Veil, could you tell 1\fr. Young or tell the gentlemen of
the jury how far that was from the point where the accident
happened?
A. Oh, just about a mile, I reckon.

11/16/62
page 39

~

l\fr. Young: Your Honor, could we be heard in
Chambers, if the Court please, just a moment Y
The Court: Gentlemen, while we are having this discussion
in Chambers, it is a good opportunity to suspend for a moment and give you a chance to refresh yourselves.
In chambers at 11 :05 o'clock, A. l\L
Mr. Young: I wanted to make certain that I was within the
bounds of-I want to ask this man, ''Have you testified in this
matter before, and didn't you take a voluntary non-suit in the
case'' and then go into it from there. If there is any objection
to that?
Mr. Philpott: Yes, sir; the objection is on our part.
The Court: Yes, sir; I don't see any need of mentioning a
non-suit. This witness wouldn't know what you are talking
about anyway. Just ask him the question if he hasn't testified in this case before, and you can give him the date, if
you want to, and if on that occasion did you not make-or
wasn't the following question asked you and didn't you make
the following answer.
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J\IIr. Young: Here's the reason that I feel we have got to
bring out the facts that the voluntary non-suit has been
taken-there has been a change in position. I think
11/16/62 we are entitled to argue that the non-suit was taken
page 40 ~ and the change in position comes about as a result
of the fact that the plaintiff realized he couldn't go
forward on the tact that he was proceeding at that time.
The Court : I don't think that is right.
Mr. Philpott: And I object.
The Court: I think you can proceed along the line that I
suggested. You are prepairng to lay a foundation to impeach or contradict this witness, and I think you should proceed substantially as follows: Ask him if, on a certain occasion, a certain prior occasion, or if in testifying about this
matter before-you can give him the date, if you desire-if
the following question wasn't asked hhn and if he didn't make
the following answer, or if he didn't testify thus and so, but I
don't see any point at all of injecting the fact that the plaintiff
felt it necessary to take a non-suit.
lfr. Young: How then am I going to be able to show as far
as the credibility of this witness is concerned that there has
been a change in position?
The Court: Just ask him if he didn't make this statement
on a prior occasion, or when this matter was heard before.
Mr. Young: This same case was tried before.
The Court: vVell, quote it any way you want to. You can
use the expression, "in a previous hearing of this matter" or
"a prior hearing of this matter," but just leave
11/16/62 outpage 41 ~ Mr. Philpott: 'Veil, if it please the Court, I'd
like to answer what ~lr. Young is trying to attempt
there, of course. This is a trial de novo. What occurred in
that case-or what might have occurred in that case,The Court: You mean the reasons which provided the nonsuit?
Mr. Philpott: -it's obvious to the Court that this man is
of low mental intellect, and be doesn't understand half the
questions you ask of him. It's obvious to us on a prior case,
he wasn't understanding the questions we were asking.
The Court : Well, I don't know whether he understood or
not but he is an ignorant Negro and he wouldn't know a nonsuit from Mr. Bieler's stenograph machine.
Nlr. Philpott: And it would be nothing more than prejudicing his rights.
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The Court: I think you can accomplish your purpose without. mentioning the non-suit.
(Thereupon, Court and counsel returned to the ·courtroom,
at 11 :15 o'clock, A. ~L, and the trial continued before the jury
as follows :)
The Court: All right,
CROSS

~Ir.

Young, you may proceed.

EXA~IINATION.

(Continued)

By Mr. Young:
11/16/62
Q. Bonnie, you testified in this matter, in this
page 42 ~ Court once before, didn't you 1
A. Yes.
Q. If you will please, Bonnie, I will ask you to talk loud
enough for Mr. Harrington over here to hear you, and then all
of us can hear you. Now, you just look in that direction and
I will move around here (indicating), if you are having some
trouble with your neck.
This man right here, I believe (indicating reporter), was
sitting there using that little machine when you were here.
beforef
A. That's l'ight.
Q. Now, I asked you awhile ago the question about whether
or not John Nick Martin picked you up, in the usual manner,
at about the same time and you said that he did. And I asked
you how he drove and you told us about that. Now, I'm going to pick up your testimony when you were here before, I
believe in-when was that, in November of last year 7
A. Uh-'hum.
Q. Let me check the date on that. There's no reason for
you to remember. November 13th of the last year. All right.
Now, you see if I asked you-if this is what you said on that
occasion, when you testified in this same case.
I asked you about picking you up and you said, "At quarter after 6 :00'' :
"Q. There in front of your house?
11/16/62
"A. Yes, sir."
page 43 } A. That's right.
Q. "Q. And what rate of speed would he drive
as he came to work 7
''A. He always used to drive right at around forty or
·
forty-two or three miles, hardly ever got over that.''

22

Supreme Court of Appeals of Virginia

Bonnie Penn.
Now I want to make a correction on here. This is on direct e~amination and Mr. Philpott was asking you this. I
was not asking you. That's correct, isn't itY
A. Uh-hum.
Q. All right.
'' Q. Well, how was he-I mean, could you describe tl1e
manner in which he drove his car, the way he handled it?
"A. No; I didn't pay no attention to the truck. I thought
the truck drove mighty good and he was driving it all right.
I didn't pay any attention to it until that morning, the morning we wrecked, and started on down the road and got on way
down the road. It looked like to me he commenced using the
steering wheel a little bit, you know, before we wrecked.''
And then you indicated to the jury at that thne what you
meant by that.
And then you went on:
"A. And just as he went through the bridge, lte
11/16/62 said, 'I wonder what happened to my truck'."
page 44 ~ Is that what he said f
A. Yes; that's what he said just before he got
to the bridge.
Q. ''All right, just like tha.t. And be kept going down the
road like that, and he kept using the steering wheel trying
to get back in the road.
'' Q. You say, prior to the tin1e that he had the wreck, he
started having difficulty with the steering wheel f
"A. That's right.
"Q. How far or how long was that be-fore you got to the
Horse Pasture Creek btidge?
"A. Oh, it's just right a.t the bridge-right at the bridge
when he commenced and went right on in the bridg·e then, and
went right on through the bridge.''
Now, did you answer that on that occasion, Bonnie?
A. Yes.
Q. "Q. Well, when he said that, what did you observe or
hear f Was there anything happening at the time?
''A. Well, it looked like just before he started on the bridge,
or just about the time he got on the bridge, looked like heyou could hear something turning in the road every once in
awhile and just kept on into the bank. And he was
11/16/62 trying his best to get it back out of the bank but he
page 45 ~ just went into the bank.''
A. That's right.
Q. That's correct, isn't it?
"Q. And is that when it turned over?
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''A. Yes, sir; he went up on the bank and turned over.,.,
Now, I have read to you from the transcript from the middle of page 23, to almost the bottom of page 24. I now turn
in this transcript to page 35, and these questions were directed to you, according to this transcript, by the Court. They
were questions on the part of Judge Hooker:
''Bonnie, let me ask you a question. "\Vhat did Preacher
Martin do that he should not have done Y
''A. Well, what did he do that he should not have done?
"Q. Yes; what did he do that was wrong on this occasion,
If anything?
''A. Nothing I know of.
'' Q. Well, did he fail to do something· he should l1ave done¥
''A. Not no more 'n I know of. All he was trying to do
was stop his truck and I told him, 'Well,' I said, 'there's
somebody right behind you,' and the way he went on through
the bridge, just as he went through the bridge,
11/16/62 that's when it started, and he said, 'I wonder what
page 46 ~ in the world happened to my truck,' and I said,
'Don't stop right here, somebody mig'ht hit you.'
'Veil, these two cars was right behind him-two or threeand he went on through the bridge. He just went on out of
the bridge and went on into the bank.
"Q. Did you say that to Preacher 1\rlartin, 'Don't stop
here, there are two cars behind you. They might hit you' Y
"A. That's right."
Mr. Philpott: If the Court please, we have to digress. I
don't believe the question of repeating what the witness has
said-he's just reading something that is not material.
Mr. Young: If the Court please, the witness now says that
there was some difficulty which he noted a mile from the point
where the accident occurred. The Court's questions were
directed to the time when the accident occurred and, by reading the questions that were asked the witness by the Court
at the time, and the answers of the witness, it will show that
there was no mention in the previous trial of there being anything wrong with the steering a mile from the point where the
collision oc~urred. I think it is pertinent for that reason,
sir.
11/16/62
The Court: Well, I agree with that certainly.
page 47 ~ It may be that you are a little premature in reading
a great deal of the record. I think you can ask him
specific questions and ask him, Mr. Young, "Did you make
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the statement'' and if the response is in there, then you may
continue.
Mr. Young·: All rig·ht, sir. Rather than go back over this,
I will do that.

Q. (Continued) I have read you questions asked you by the
Court. Is that correct ? Is that what happened on that occasion, Bonnie~
A. Yes, sir.
Q. Well now, you testified awhile ago, before this jury,
Bonnie, that you noticed some difficulty a mile from the point
where the accident occurred. Now, which is correct?
A. That's when I paid attention to it, but see, the accident
had happened just a. little while after.
Q. Well now, when you testified before, you said that the
first time you noticed anything was right in the bridge; isn't
that correct?
A. I wasn't paying any attention when you asked me that.
I wasn't paying any attention to what I said.
Q. Have you decided, or have you thoug·ht of this since you
testified before Y Now, you say that you remember something
a mile from the point where the bridge-or where
11/16/62 the accident occurred, rather.
page 48 ~ A. I wasn't paying no attention before when the
Court asked me that. I wasn't paying no attention
to w·hat they asked me when I spoke before.
Q. Then what you said before, you were wrong in-you were
wrong in what you said before! Is that what you are telling
us?
A. Well, I just told you it like it was.
Q. Well, actually, Bonnie, the truth is that you got to
thinking about what you had said before and you now are
making a better statement because you know that you have got
to show something wrong before the man gets to the bridge
is what you know, isn't it?
6

Mr. Philpott: I object to that, if the Court please. They
are absolutely conclusions of law.
The Court: He can answer it "yes or no," Mr. Philpott.
I mean the witness can. The question is perfectly proper.
By Mr. Young: (continues examination)
Q. That is true, isn't it, Bonnie?
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A. Well, when you asked me before, I wasn't paying any
attention to the questions.
Q. No; the question I asked you is this, that after the last
hearing you realized that you had to place the defendant and
.show the difficulty he was having with his truck
11/16/62 further up the the road, and so now you tell us it
page 49 ~ was a mile from the wreck, don't you Y
A. That's when I first paid the attention to it but
just riding along and talking andQ. Bonnie I am going· to read one question to you, that I
read you before, and I want to make certain you understand
me on this and this is the question asked you by Mr. Philpott.
Mr. Philpott asked you this question, on page 24 of the transcript. He said, ''You say prior to the time that he had the
wrecl{, he started having difficulty with the steering wheel?"
Mr. Philpott asked you that question before. I don't mean
today; I mean when you testified last year. He asked you
that, didn't heY
A. Yes, sir.
Q. And you answered, "That's right." Is that correct?
A. Yes, sir.
Q. All right; be also asked you this, ''II ow far or long long
was that before you got to the Horse Pasture Creek Bridge?''
You know where the Horse Pasture Creek Bridge is, don't
you?
A. Yes, sir.
Q. And he asked you that question a year ago. That's correct, isn't it?
A. Yes, sir.
Q. And your answer was, '' Oh, it's just right
11/16/62 at the bridge-right at the bridge when .he compage 50~ menced and went right on in the bridge then and
went right on through the bridge." Wasn't that
your answer Y
A. Yes.
Mr. Philpott: Let me see that transcript.
(Transcript handed to Mr. Philpott for inspection and then
returned to Mr. Young.)
Mr. Young: I believe it might save time-! had planned
to call Mr. Bieler-but since I1e admits it was bis answer at
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that time, I just wonder if we would just remove that portion from the transcript, and you have got the page numbir,
and I can get it later on.
The Court: Just cut it out and file it as an exhibit.
Mr. Young: I will do that at a later time, Your Honor.
There may be other portions of it that we may want to use.
No further questions at this time.
Mr. Philpott: Step down.
By the Court :
Q. Let me ask you a question, Bonnie. I would like to go
back to the payn1ent of the money and the putting of gas in
the automobile of Preacher Martin.
How n1any riders did he have coming to work each morning?
11/16/62
A. Just 1ne and hhn.
page 51 ~ Q. Just tl1e two of you 7
A. Yes, sir.
Q. Was there any agreement or contract or understanding
between you and Preacher Martin that you would pay him a
certain sum of money each week, or each two weeks, or each
month or at any stated tin1e?
A. Well, it wasn't no agreement. I asked him and 'he told
me that he couldn't charge me but if I felt like or wanted to
give him something to keep it in gas and to go to work, it would
be all right. And I asked him, ''Five Dollars?'' and he said,
''All right.'' V\Tell, the next payday, he done the same thing.
The next payday again, he was called to a funeral or somewhere and I didn't see him on that payday.
On Monday, he come and picked me up the same time again,
but other than that, on that evening he stopped and put some
gas and I hadn't paid him, and I just give him the money
and the man put the gas in, and I handed the money out the
door to him and he took it.
Q. And that began when?
A. That was January 2nd.
Q. 19607
A. Yes, sir.
Q. And continued on up until the time of the wreck?
A. That's right.
The Court: All right.
The \'7itness stands aside.
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pag-e 52 ~

~IR. J. M:. KECI<,
called as a witness in behalf of the plaintiff, being·
duly sworn, testified as follows :

DIRECT EXAMINATION.
By 1\'Ir. Philpott:

•

•

•

•

Q. On that occasion, Mr. Keck, were you called to a scene
near Horse Pasture Creek Bridge, near Spencer, to investigate an accident?
A. Yes, sir.
Q. All right. Will you tell the Court and jury what you
found when you arrived there?
A. When I arrived at the scene, I found a 1953 Dodge pickup truck turned over off of the highway. It was resting on
its top.

•

•

•

•

•

•

•

•

•

•

11/16/62
page 53~

Q. And where had the marks shown that this vehicle had
gone?
A. It was a mark in the highway on the hard surface where
the asphalt 'had been looked like gouged-out (indicating). It
was a hole in the hard surface about in the middle of this lane
of traffic-the traffic cOining into Martinsville-in that lane
(indicating), and a very light line running sharply to the
right from this gouge place off onto the shoulder. And the
shoulder, of course, was torn up, dirt was thrown about and
disarranged where the vehicle had come to rest.
11/16/62
Q. What distance did this mark show in the highpage 54 ~ way as to "ihere the vehicle came to rest?
A. It was a hundred and five feet.
·
Q. Was there any evidence there of any brake rn~rks or
anything?
·
A. No, sir.
Q. No brake marks at all?
A. No, sir.
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Q. And the vehicle was lying up on· its top when you found
itf
A. Yes.
Q. Now, did you examine the vehicle at that timet
A. Yes, sir.
Q. What did you determine; well, what did you determine
to be the cause of the accident at that time?
A. This drag link was broken on the truck (indicating). It
was still connected at the steering column and this side that
connects to the wheel side of the truck was loose-was off-but
it was connected at the steering wheel.
Q. Now, which wheel was this connected to (indicating),
that it would normally have been connected to, which had
fallen downY
A. In other words, which side 7
Q. Yes.
A. Let's see-it was laying on the top. I believe
11/16/62 it was the right side.
page 55 ~ Q. On the right side, it was connected to the
right wheel 7
A. That's right.
Q. Now, was this still attached to the Pittman arm that goes
to the steering mechanism as shown in this photograph (indicating) when you observed it on its top up there in the
highway!
· A. I don't understand that.
Q. This is the Pittman arm coming from the steering
eolumn. (Indicating)
A. Yes, sir; I see it now. Yes, sir; it was connected here
(indicating) and it was off here (indicating).
Q. All right. Now, how was it layingt
A. It was laying? The truck was on its top, and this was
laying down, and I picked it up and I mean, and saw that it
was not connected to the wheel. It apparently had failed
off.
Q. Now, did you examine this end here to seeA. Yes, sir.
Q. -if it had scraped along the road?
A. Yes, sir.
Q. And that portion there (indicating) baa scraped along
the road; is that rightt
A. Yes, sir.
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Q. And did you determine that to be the source
11/16/62 of those marks on the ·highway, the gouge places in
page 56 ~ the road 1
A. Yes, sir.
Q. Then what did you do thereafter, Mr. Keck?
A. I cameQ. Well, was the defendant Nick Martin, at the seen~ of the
accident!
A. No, sir; I met him in 1\{artinsville.
Q. Is this t.he similar-or I believe it has been stipulated
fhat this came off of that vehicle, but it was attached at that
time. You made no detailed examination of it; is that correct?
A. No, sir; I didn't.
Q. You just determined that it hail come loose from· the
wheel and was not attached?
A. Yes, sir.
Q. Who was the owner of this vehicle t
A. J obn Nick Martin.
Mr. Philpott: All right, sir.

CROSS EXAMINATION.
By Mr. Frith:
Q. Trooper, in conducting your examination, did you observe whether the vehicle at that time had a current valid inspection sticker f
A. Yes; sir; it did have.
Q. Mr. Keck, as a result of your investigation at
11/16/62 the scene, and of the accident in general, did it
page 57 ~ appear that there was anything improper about the
action of the driver on that occasion T
A. I don't-would you mind repeating that?
Q. Did you find any .evidence of any improper driving on
that occasion f
A. No, sir.
Mr. Frith: No further questions.
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RE-DIRECT EXAl\fiNATION.
By 1\tir. Philpott:
Q. Mr. I{eck, do you know what number sticker was on the
vehicle?
A. Yes, sir.
Q. What?
A. It was number 463-821, a "7" sticker.
Q. Which would have expiredA. July 31st.
Q. And this was on .T nne 23rd?
A. June 23rd, yes, sir.
Q. Did you tell the Court whether or not you exatnined this
end of this tie rod (indicating) as it was on the vehicle at that
time?
A. Yes; I looked at the end of it. Now, I didn't pay particular attention to it as to tl1is socket (indicating) but I could
see on the edge of this, where it had been scraped
11/16/62 on t'he highw·ay. It was fresh, in other words. You
page 58 ~ could see like a shiny metal where it had been
scraped.
Q. Was it in substantially the r-;mne condition that it is now
to the hest that von recall?
A. It was about the same; yes, sir .

•

•

•

•

•

1\tiR. ALTON PRILLA~fAN,
as a witness in behalf of the plaintiff, being· duly sworn,
testified as follows:

call~d

DIRECT EXA1\IINATION.
By Mr. Philpott:

•

•

•

•

•

Q. lVIr. Prillan1an, what is your job or occupation 1
A. Mechanic.
Q. How long have you been a mechanic?
A. A little better than twenty-eight years.
Q. How old are you now?
A. Fifty-eight.
lljl6j62
Q. Fifty-eight?
page 59 ~ A. Yes.
Q. You are an auton1obile mechanic?
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A. Yes, sir.
Q. 'Vhat experiences have you had in the servicing and
repair of automobiles and where has that experience been
gained?
A. (There was no response.)
Q. 'Vhat type of repairs have you done on automobiles
over the twenty-eight years¥
A. All automobile repairs in general, such as motors, steering and transmissions.
Q. Who have you worked for; what garages have you
worked for during this period of time Y
A. Well, I started out with ~fullens Garage in Henry.
Q. Mullens Garage in Henry?
A. Yes; and then I come to ~ritchell Motor Company in
July 2nd, in '36.
Q. That's ~fitchell l\iotor Con1pany in Bassett~
A. Yes, sir.
Q. How long did you stay with them Y
A. Let's see-I stayed there until ~farch, 1955.
Q. ~farch, 1955. 'Vhat did you do?
A. 'Vell, I went in business for myself.
Q. Are you now the owner and operator of a
11/16/62 general repair garage for motor vehicles in Baspage 60 ~ sett 1
A. Half owner.
Q. Wl1o is the other half owner?
A. My son.
Q. You and your son operate a general repair business there
in Bassett for the servicing of automobiles?
A. Yes, sir.
Q. Are you familiar witl1 al1 makes of cars~
A. Yes, sir.
Q. You do general repair work on all n1akes of motor vehicles?
A. Yes, sir.
Q. Is your business an approved inspection station by the
Department of State Police f
.A. Yes, sir.
Q. Are you familiar and have you familiarized yourself
with the 1953 half-ton Dodge pickup truck?
A. Yes, sir.
Q. Have you worked and serviced those over the years? ,
A. Yes.
·
Q. Mr. Prillaman, sometime in the Fall of 1961, did you
have occasion to go to an automotive junk yard over in the
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Horse Pasture section and look at a 1953 Dodge truck-pickup
truck-that had been involved in an accident?
A. I did.
Q. Did you take any parts from that motor
11/16/62
page 61 ~ vehicle at that time?
.
A. Yes ; I taken that (indicating·).
Q. \Vhat is this known as~
A. Well, that's a drag link end.
Q. Drag link end f
A. That's right.
Q. And where is that attached to the vehicle!
A. That is attached on the steering arm on the spindle on
the right, inside.
Q. Is that the thing (indicating) that holds it up to the
wheel?
A. Yes; that holds it. That connects the steet·ing to the
wheels. ·
Q. This does (indicating)?
A. That's right. In other words, that's on the drag link
rod itself and then that is attacl1ed to it.
Q. All right. J\fr. Prillaman, will you eome down here in
front of the jury?
(Witness approached the jury.)
Now, this is a picture taken of the underneath part of that
1953 Dodge pickup truck that you saw over there at Ward's
Junk Yark in which various points have been placed or
pointed out by fhe hand (indicating). Now, will you point
out to the jury just where this part or this piece
11/16/62 here (indif•ating) fits on this truck, when it is proppage 62 ~ erly attached, and turn the pieture around so the
jury can see.
A. Well, we are looking from the rear end of tl1e truck up
here i~ the way this picture is taken.
Q. The front end is up here (indicating) f
A. The front end up here (indicating).
Q. All right.
A. Well, this is the right wheel over here (indicating) and
here is your Pittman arm (indicating) whic'h this end of this
rod fastens here (indicating) and the other end fastens down
here on your steering (indicating).
Q. I don't believe you are showing it to the members of the
jury though. I want you to show it to them so turn so t'hey
can see what you are pointing out to all of them.
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A. All right.
Q. Now, you say that this end here (indicating)A. No; we will start this way. This is the Pittman arn1
now (indicating). This end up here (indicating) fastens to
the steering up· here (indicating) 'and the other end down
there (indicating) fastens over to the wheel, and this piece
he 'has here in his band (indicating), that was the piece that
I taken out and this steering ann right here on the wheel
spindle.
Q. This piece had already been removed when you got
over there?
11/16/62
A. Yes; that piece had already been removed,
page 63 ~ but they didn't have this one out (indicating) so I
taken that out then myself, which come out of that
end right there.
Q. Now, is this-this normally would fit in he1·e; is that correct (indicating)?
A. That's right.
Q. This goes in here T
A. It fits into that, and you see the knuckles is around it
{indicating). It also ·has a spring in behind there to hold the
tension on it.
Q. There is a spring that fits in behind here (indicating)
and in here {indicating) 1
A. Yes; it fits up against this, you see. When it's put together, it's got a. little plate behind here, and when it's put
in, it's put in this way {indic.ating), and this plate is pressed
in there. Then, if it wears out, well, that thing will come
apart.
Q. Comes out this way (indic.ating)?
A. Yes; it will come out just like that.
Q. Now, does the essential working mechanism of this end
here, is it similar to this ()Ud here {indicating)?
A. They are both identical.
Q. And they work it the same way?
A. Work the same way.
Q. And they are put in there, and so forth, the
11!16/62 same wav?
page 64 ~ A. That's right.
Q.- All right. Now, this is attached to the Pittman arm which goes to the steering mechanism; is that
rightf
A. That's right.
0. And this {indicating) to the wheel over here (indieating)!
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A. Yes; that one goes to the wheel side.
Q. And what is it attached toY
A. V\T ell, you see you got a tie rod then that runs from one
wheel to the other. (Indicating) And so, for you to move the
wheels here, this Pittman arm has got to connect your steering to the wheel. In other words, this has got an arm coming
out from a spindle that the tie rod and the drag link fastens
to.
Q. Then you have to move both of them to turn the wheel;
is that correct Y
A. When you turn your steering wheel, your Pittman arm
turns both of them, so when the Pittman arm drops off, why
you've got no control of it.
Q. None whatsoever?
A. I mean, ''your drag link." "\Vell, the Pittman arm or
the drag link either one.
Q. Is this one known as a drag link (indicating)?
A. Yes, sir; that is.
11/16/62
Q. The Pittman arm is what comes over the
page 65 ~ steering column?
A. Yes.
Q. And attaches here (indicating)?
A. Right.
Q. And the tie rod is what goes from this wheel (indicating)
back over to the left wheel (indicating) ; is that right?
A. It connects both wheels together, and the drag link only
connects the wheels to tl1e steering mechanism.
Q. The drag link is the main connection of the steering
mechanism to the wheels; is that correct?
A. That's right.
Q. When you move your steering wheel, what part moves
first T
-A. Well, the drag link moves first.
Q. And then what moves Y
A. Then your wheels move. It moves the right-hand wheels,
for instance, say this is on the right-hand wheel here (indicating), when that wheel moves, it moves the left-hand
wheel.
Q. Because the tie rod is connected between the two?
A. They are all connected in relation to each other. ·You
see, now, say when your drag link is fastened to your spindle
arm here (indi~ating) and then your tie rod also fastens right
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beside of it to that spindle arm (indicating) and
11/16/62 then on the left side, it's fastened to that spindle
page 66 ~ arm, and when you turn your steering wheel, both
wheels will cut (indicating).
A. All right, sir. Now, you may just go back to the witness stand.
(Witness returned to witness stand.)

Q. I believe you had examined this rod-drag link-is that
right¥
A. That's right.
Q. Would you tell the jury now how that drag link fits to
the wheel; does it fit with this end to the wheel and this on
top like this (indicating) 1
A. That's right.
Q. In other words, is this thing on top?
A. That's right. You see this is all together and when you
put it on, you have to put it on top of the spindle arm and it
goes down with a nut on the bottom.
Q. With a nut on the bottom. And that sits up like that
(indicating) Y
A. And that sits up on top.
Q. .And this is tied into the Pittman arm like that (indicating); is that right?
A. That's right.
Q. .All right. Now, having exan1ined that, can you tell why
it came loose?
A. Well, it appears to me it's worn-out.
11/16/62
Q. It's worn-out?
page 67 ~ A. vVorn-out. You see, this has a baffle in there
like that (indicating) in there, and this one here
is done wore on through, and this has come out there.
Q. This one or this here was retained in here (indicating)
and this was retained as a part of this joint here-this knuckle
joint-by a collar or a mechanism like that; is that rightf
A. That's right; that's right.
Q. And that is this mechanism that you see here that was
worn-out (indicating) 1
A. Yes, sir; that's rig·ht. When it wore out big enougl1,
why this just pulled on through there.
Q. It pulls out?
A. Yes.
Q. Now, of course, the 'veight of this thing would be down
on it and how would it come out-on top?
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A. Well, sir; .you see it has a spring in there. The tension
of the spring could cause it to pop off.
Q. Pop off!
.
A. Yes; also, the jarring of the road.
Q. All right, how long would it take this to wear-in a
1953 Dodge truck to wear out 1
A. Well, that would be hard to say. That would depend on
how well it is kept greased and the condition of the road.
Q. Supposing that every day, you had to drive
11/16/62 twice a day over half a mile of dirt road to and
page 68 ~ from the highway, and in mud and snow and general weather conditions. I believe this was from
~January until JuneMr. Young: If the Court please, I would like to interpose
an objection at this tin1e.
The Court: There is too much speculation and conjecture
in a question like that. It's primarily argument to the jury,
Mr. Philpott.
Mr. Philpott: As to his ability to give an opinion as an
expert?
The Court: Yes, sir. I mean the question is framed-this
witness has testified that this could be caused, or the wearing
could be caused, I mean, by the amount of use and the manner
in which the car is kept up, its condition and the condition
of the roads over which it is driven and there are several
factors.
By Mr. Philpott: (continues examination)
Q. That's right. Well, under the most adverse conditions,
Mr. Prillaman, of snow and dirt, and so forth, how long would
one of those last 7
Mr. Young: Objection, if the Court please.
The Court: I don't think he can answer that question. I
think he would have to have much more informa11/16/62 tion. He has told you what causes the wearing of
page 69 ~ this gadgetMr. Philpott: Yes, sir.
The Court: -this whatever it is.
~fr. Philpott: Well, may we be heard in Chambers on this
particular issue?
The Court: Yes, sir.
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In chan1bers at 11 :50 o'clock, A. M.
Mr. Philpott: If the Court please, I don't want to be in the
position of arguing these various objections before the jury,
or with the Court, certainly in these matters such as this, because I think it goes to the very foundation of the case.
The Court: It does.
Mr. Philpott: But I would say this, that the question
asked was, "Under the most adverse conditions, how long
would it take this particular mechanism to wear out-that is,
under rain, sleet and snow and dirt and grime 7'' I think it
sets the conditions on which he can predicate an answer.
The Court: Well, is there any evidence, 1\fr. Philpott, that
this was with this automobile? There is no evidence as to
when it had been driven, or where it has been driven, under
what conditions, weather and otherwise.
Mr. Philpott: There is evidence if the Court please, that
this vehicle has been driven to and from worl{ every day from
~T anuary 2nd until June 23rd when this accident
11/16/62 occurred. Of course, there is also evidence that
page 70 ~ this was during a period in which the Winter
n1onths prevailed, that each day Nick Martin had to
go to and from his house and had to go over half a mile of
dirt road each way, then he followed 58, which is a hard surface road from Martinsville to the home, and to that point
that he turned off at his home, each day. Now, there is nothing
speculative about that, if the Court please.
The Court: What is it you are seeking! What is it that
you want this witness to testify to' Is it under those specific
conditions-the average life of this piece of mechanism y
l\fr. Philpott: Under those adverse conditions, how long
would it last-the average life of one of these steering
mechanisms on the rig·ht-hand wheel? Their testimony would
be that it would wear out in thirty- sixty or ninety days at the
most, if it did not receive proper maintenance. All of those
mechanics will testify to that.
The Court: What say you, gentlemen Y
Mr. Young: I think it is highly speculative, if the Court
please. It is a matter of common knowledge that in most of
these trucks or cars, that this assembly does not wear out. If
it wears out, or if it wears, we never know anything about it
because they don't drop off. This one did, and, under the
circumstances, I don't think that the question is pbrased~...._I
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see what 1\Ir. Philpott is trying· to get to-but, of course, as be
says, this goes right to the heart of the case and
11/16/62 there, of course, has to be two sides to this thing or
page 71 ~ we wouldn't be in Court.
We are of the opinion that the question, as asked,
and the answer would be objectionable.
The Court: I think certainly this witness is qualified as an
expert but the thing that concerns me, Mr. Philpott, is the
way you ar~ phrasing the question. It occurs to me it would
be a great deal of speculation and conjecture. I don't know
whether this witness would be even in a position to answer the
question or not.
JVIr. Philpott: All of them will be able to answer it. Qf
course, we will prove also that this Dodge mechanism of the
1953 Dodge pickup truck, they will testify is the weakest
steering mechanism that has been put on any vehicle.
The Court: Now, for the record, phrase the question just
as you want to ask it.
Mr. Philpott: I would like to ask the question, "That
under the most adverse conditions in which a vehicle would
be operated, ho"r long·-that is, as to mud, rain, snow and
dirt-how long would this type of mechanism last? How long
would it take it to wear out?''
The Court: ·"Under the most adverse conditions"?
Mr. Philpott: That's right.
The Court: Well now, that gets back to the question-is
there any evidence in this record that this car has
11/16/62 been driven under the most adverse conditions Y
page 72 ~ 1\fr. Young: No, sir; no, there isn't. There
isn't any evidence that this car has been driven
anythin~ more tha~ for normal use of driving backwards and
forwards to work.
The Court: Why don't you ask him the question, "under
normal use''?
Mr. Philpott: I was going to follow that with other questions of how long it would last under normal use. Then I was
g-oing to ask l1im, frankly, whether or not by looking at thi~
mechanism, he can determine whether or not it was greased,
and. of course, obviously there is no grease in there.
The Cou~t: That's all right.
Mr. Philpott: And it appears that it has not been g1·eased.
Then I will ask him how long it will take to wear out, if it had
not been properly greased.
Mr. Young: I assume the Court is not ruling on this question that 1\fr. Philpott asked if he could tell whether or not
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the vehicle had been greased, by looking at this rod out here
in Court three years later.
Mr. Philpott: He can certainly testify as to w·hether that
portion of it was.
1\fr. Young: All he can testify is as to whether or not there
appears to be any grease on there now.
1\Ir. Frith: vVe have evidence, if the Court please, that it
was stuck in the ground.
11/16/62
The Court: 'Veil, it may be, but what I'm conpage 73 ~ cerned with now is this evidence of Mr. Philpott's.
:Nir. Philpott: That's right. By looking at it,
of course, you have the right to rebut it and we're not contending that, but certainly the plaintiff has the right to put
the evidence on, and they have the right to rebut it. vVe
understand that very well.
The Court: 'Yell, when did this witness first see this rod?
)fr. Philpott: The day tl1at Young, I<Iser and Frith gave
it to us under the Court's order, whic·h was in November of
1961.
~Ir. Young: After we had wiped all the grease off it so we
rou]d handle it.
~Ir. Philpott: You didn't seem to wipe it off on the other
side, and secondly, it would have been impossible to wipe the
grease off down inside of tl1e n1ecl1anism as Mr. Young
facetiously put it.
The Court: Well, let me ask you this. What is tl1e purpose of your first question? I am not concerned about your
second question.
~Ir. Philpott: 'Veil, the purpose of the first question is, of
course, that these things do wear out and they will wear out
over a short period of time unless they are properly maintained.
11/16/62
The Court: All right. Why don't you confine
page 74 ~ your questions to that line ·1 He has testified that
they do wear out and he has testified as to what
f'auses them to wear out, and why don't you begin to question
him as to whether or not, by periodic examinations, it can
be ascertained or determined that it is l1eginning to wear1
1\Ir. Philpott: Yes, sir. Well, of course, that part in there
will come on later into the question ofThe Court: vYell, the only thing that bothers me about
your question is your talking· about those adverse conditions.
'Yell, the record is devoid of any evidence as to any condition
other than normal wear and tear or normal use.
:\Ir. Philpott: That's right.
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The Court: And that is why I was skeptical about your
first question about under the most adverse conditions.
Mr. Philpott: Well, of course, that was just for the purpose of showing that it could wear out very rapidly. Of
course, that is not n1aterial to our theory of the case at all.
The Court: Couldn't we confine it then to normal use, ~Ir.
Philpott?
Mr. Philpott: Yes, sir.
The Court: All right.
(Thereupon, Court and counsel returned to the courtromn at

12 :00 o'clock, Noon, and the trial continued before the jury as
follows:)

11/16/62
page 75

~

By Mr. Philpott: (continues examination)
Q. Mr. Prillaman, I believe you have testified
that this thing· came loose, obviously because it was worn?
A. That's right.
Q. I will ask you if, in norn1al use of a vehicle on the highways in this area, under general conditions, how long does it
take these things to wear out?
A. Well, I have known them to wear out in three or four
months. I have had to replace them between inspection
periods.
Q. And, in just normal operating conditions?
A. That's right.
Q. Now, can you determine, from looking at this particular
socket here (indicating), whether or not there was any grease
in it?
Mr. Young: Objection, if the Court please.
By Mr. Philpott:
Q. Is there anyThe Court: You mean as of today, 1\fr. Philpott¥
Mr. Philpott: Yes, sir.
The Court: You mean whether or not there is anv grease
in the socket today?
..
Mr. Philpott: Yes, sir.
The Court: All right.
The Witness: Well, it don't appear to be.
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11/16/62
page 76 } By Mr. Philpott:
Q. Does it appear to be dry?
A. It appears to be dry to me; yes.
Q. Can you tell whether there is any grease in this socket
(indicating) ?
A. Yes, sir; there is some grease in that one.
Q. And has this socket-is this socket worn any here (indicating) Y
A. Yes; it's worn. Of course, you know when they wear,
they get out of round in there (indicating) and when they
break it will notQ. When they wear, or when these things wear, they get
out of round (indicating). You mean that they are no longer
a circle or smooth?
A. That's right.
Q. And it won't turn as easily as it was before it got out of
roundf
A. That's right.
Q. Now, when the steering mechanism is worn as much as
that one is, how would you determine except by visual inspection that it had been worn or it was worn?
A. Well, it would naturally cause your steering wheel to
have more free motion in it (indicating).
Q. More free motion Y
11/16/62
A. Yes.
page 77 } Q. Do you mean that, when this thing wears,
your steering wheel will have a lot of play in it?
A. That's right.
Q. How much play would the wearing of that drag link end,
in the condition that it is, reflect in a steering wheel f
A. Well, to cause it to have from three to four inches more
slack in the travel in the wheel around andQ. Three to four inches more slack in the steering wheel
than would be normal Y
A. That's right.
Q. Could you determine that this piece was wearing by a
visual inspection of it, or by just looking at itY
A. No; you couldn't tell by just looking. You would have
to jack it up and shake your wheels to see if there was any
loose motion in there. Well, you could tell, too, by or when
you take and you're cutting your steering wheel back and
forth, or either jacking it up and-
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Q. Could a layman-a man who is just driving the vehicle
-tell that it is worn f
A. Yes; he could.
Q. How could he tell1
A. By the turning of the wheel and the slack in the wheel,
back and forth (indicating).
Q. All right. Now, supposing the vehicle was
11/16/62 being driven on rough roads, or well, not rough
page 78 ~ roads but dirt roads, how would that affect it Y
A. It would cause the wheels to shimmy at times.
Q. Now, would the driving on hard surface roads-would it
be affected then Y
A. Well, it wouldn't have too much effect on it, that part on
a smooth road.
Q. You mean it ·wouldn't necessarily shimmy on a good
smooth road Y
A. That's right.
Q. Would the looseness in the steering wheel still be evident, however f
A. Yes; it would still be in there, but it wouldn't appear
a~ bad as it would, you know, when it was hard to cut.
Q. You mean on a dirt road 1
A. Yes.
Q. But you would have three to four inches when it had
worn as much as this one was worn in the steering- wheel of
this truck?
A. I would think so, yes.
Q. And you say that you have seen the time that you had to
replace these things between inspections?
A. Yes, sir.
Q. When it was all right when you inspected it tl1e first
time and then later it wasn't?
11/16/62
A. \Vell, say, put it on and you inspect this
page 79 ~ month and put on one when the next period come
around. That wouldn't be worn-out or it would be
worn-out and you'd have to replace it with a new one. I
n1ean, a new one would wear on you and during your inspection period there, whicl1 is six months.
Q. Which is six months. Now, 1\IIr. Prillaman, this is of
course, a Dodge mechanism (indicating). How is this different from the usual steering mechanism of, say, a Ford or a
Chevrolet of a like model?
A. Vlell, tl1e Ford on that type and the Chevrolet-it don't
lu1ve this type-but the Ford lms this type. They S(lem to he
a little ht?avier-built around tlw W(lfll' mt?rhanism on that.
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Q. And they don't wear out as often as the Dodg·e, or do
they wear out as often as the Dodge~
A. Not as often, but they wear out.
Q. Have youever, or do they come loose like this oue can1e
loosef
A. Occasionally.
Q. Is there anything unusual about the Dodge-the 1953
Dodge steering mechanism?
A. vVell, I don't think it's as substantial as some of them
are, in the way that this thing is built here (indicating).
In other words, some of then1 comes out and got more surface here and rounder to let it manipulate round.
Q. It would wear n1ore before it ,,~ould pop out f
11/16/62
page 80 ~ A. That's right.
Q. Is that the difference~
A. Yes. It would take it longer to wear through.
1\IIr. Philpott: All right, sir.

CROSS

EXA~fiNATION.

By :Air. Young:
Q. :A1:r. Prillaman, you didn't see this truck before it was
wrecked, did you Y
A. Not as I can recall.
Q. You didn't inspect this truck before it was wrecked,
did you f
A. No, sir.
Q. You were not at the scene on the day the accident occuredf
A. No, sir.
Q. You're not in a position to say whether or not that end
of the tie rod that you have told the jury was worn was actually-whether it was actually dragged on the cement, you
don't know that, of your own knowledge, do you Y
A. No; I don't, but all I know is just the appearance of it.
Q. Yes, sir. Do you know whether or not, after the wreck
occurred, that that end that you have shown as being worn
there was stuck in the ground?
11/16/62
A. This one here (indicating) T
page 81 ~ Q. Yes, sir; this end here (indicating). No, it
would be this end here (indicating) which was
stuck in the ground after the wreck. Do you know anything
about that¥
A. No, sir.
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Q. And you don't know to what extent that rod, since the
wreck occurred, has been cleaned, do you 1
A. Well, the best I remember, when I first saw that, it had
dirt on it.
.
Q. Yes, sir; and I believe that was son1e-oh, it was last
year sometime, about a year ago I'd say, or a year after the
accident occurred, roughly; is that correct, Mr. Prillaman?
A. Somewhere along there; I just wouldn't know exactly.
Q. I think I understood you to say that there is a spring
in here (indicating) which keeps this assembly tight, isn't
itt
A. Yes; on this thing.
Q. Wouldn't the purpose of that spring be, Mr. Prillaman
-I'm asking you because I don't know this-wouldn't the
purpose of that spring be to take care of normal wear and to
keep that joint tight. Isn't that the purpose of that spring
in there1
A. Yes; to keep it from chattering in there.
11/16/62
Q. Yes, sh; as it would wear. As a matter of
page 82 } fact, as an expert mechanic, you know that any
car that has been driven any distance is no longer
a new car; it is a second-hand car, and there has been some
wear to all parts. Is that not correct?
A. Yes, sir.
Q. It's a matter of degree also. Does this sort of thing
happen-let's assume, by reason of wear, that this drag link
dropped off on this occasion. Now, does that happen often
or seldom?
A. No; it doesn't happen often.
Q. It's the sort of thing that happens infrequently, isn't
itt
A. Yes.
Mr. Young:

No further questions.
RE-DIRECT EXAMINATION.

By Mr. Philpott:
Q. Mr. Young spoke to you, Mr. Prillaman, about the spring
on that. What do you call that little bolt-type thing in there
that the spring fits on (indicating)?
A. Drag link end.
Q. The end. The spring that fits on that and fits up in here
(indicating) to keep it tig-ht, would that affect the lost motion, however, in the steering wheel itself as it wore?
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..~. No, it wouldn't have anything to do with it.
lljl6j62 It wouldn't keep the lost motion out or the loose
page 83 } n1otion out; when you cut the wheels, you could
feel it back and forth (indicating).
Mr. Philpott:

All rig·ht.

RE-CR-OSS EXAMINATION.
By Mr. Young:
Q. ~{r. Prillaman, let me ask you this question. If you have
a certain amount of slack in your steering, how do you go
about taking that out?
.
..:\. 'Veil, you have to replace it with new parts, if they're
wore.
Q. That isn't what I'm talking about. Isn't it possible,
].Ir. Prillaman, that in a new car you can have too much slack
in the steering?
A. Well, that would come if it weren't properly adjusted
You mean the steering gear box?
Q. Yes, sir; there is a steering linkage and steering gears
and linkage other than this particular part which would affect the slackness or the lack thereof in a steering column,
isn't that true!
A. Well, the linkage don't have nothing to do with the adjusting.
Q. How about the gears themselves 1
A. The gears themselves would.
Q. Haven't you, l\fr. Pril1aman, and isn't it a matter of,
from your experience as a mechanic and probably
11/16;62 you have had considerable experience in there, and
page 84 ~ you are aware of the fact that there is slack in
steering at times that is not due to the drag connc~tious. Isn't that a fair statement?
A. Well, there could be slack in there rather than in the
drag Jink; that's correct (indicating).
The Court: 'Vhat else could cause it, for my information
and for the infonnation of the juryT
By Mr. Young: (continues examination)
Q. All right, sir. If you will please, sir, tell us what else
could cause slack in the steering wheel itself as the driver
would experience it, otl1er than worn parts such as yon have
te~tified tp here 7
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A. vVell, it's got bushings in the steering sector and it also
has two tie rod ends that could be worn and the spindle
bushings could be worn.
Q. 'Vellnow, this 8pring that is in the end there (indicating) that holds this assembly tog·ether to some extent, or
keeps pressure on it, it takes care of what would be considered the normal wear and tear, assuming that this thing is
maintained properly; is that correct-isu 't that what it is
designed for there at the linkage, I believe you call it-the
I inkage pin there at the wheel ~!
A. Drag link.
Q. Yes, sir. Now, if that spring was operaling properly,
even though there had been some wear in the
11/16/62 spring, anu if the spring was operating properly,
page 85 ~ there would be very little change in the actual
steering as t)1c driver would experience it, is tha.t
correctY
A. vV ell, if this thing-all the spring does is hold it up
there to keep this rod frc>1n chattering· up and down like a hall
socket, but if the hall socket wears itself, the spring won't
keep it from having play back and forth.
Q. 'Veil now, how nmch tolerance-wltat is the tolerance
there that we're speaking of, 1\Ir. Prillaman f I ntean to look
at that, it looks to n1e like it would be somewhere, let's say,
between a half and· a quarter of an inch thick there where
that ball, I assume it sits down in frmn one part in the ot11er;
is that correct, the housing there (indicating) Y Now, here's
what I am referring to right in here (indicating). This thickness of this right here, what would be the thickness of that,
assuming it had not been worn~
A. Well, that's not-1 wouldn't know how.
Q. It would be smnething less than a quarter of an inch
when it was new?
A. I think so. He's got a retainer in there that fits between that socket and this housing here in that thing.
Q. Like in this one right here (indicating) f Well, even-am
I correct when I say that you would start with this, as far as
size, and thickness, is concerned (indicating}-you start with
this outside thickness here and you've got some11/16/62 thing in the neighborhood of, say, a quarter of an
page 86 ~ inch; is that a fair statement? And then there is
something· that fits within that-a housing that
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holds this, I assume it's a ball on the end of that; IS that
correct¥
A. T'his thing right here (indicating).
Q. Yes, sir.
A. And also you see this thing (indicating) and it looks
like a cupped-up. washer right there. It fits right down over in
between the housing and this socket.
Q. Yes, sir. Now, how much, taking a new one, Mr. Prilla~
man, would this thing have to wear in order for this, or for
you to be able to pull this out, taking into consideration
there is a spring in there 1 If you start with a quarter of an
inch, on your outside diameter, in your opinion, would it
have t<> wear before this thing could be bounced off or could
fall out?
~~- 'Veil, it would have to wear until it wears that cup out.
Q. I'm talking about thickness now, roughly, how much
would that be 1
A. Well, I wouldn't know how nnlCh to tell you that it would
have to wear to con1e out.
Q. 'Veil, actually we are talking about something that would
be considerably less than a quarter of an inch, though, aren't
we? It would of necessity have to be that, would it not?
A. It would have to be less than a quarter of an
11/16/62 inch there to fall out.
page 87 ~
Q. "\Veil now, is it my understanding that you
have told the jury that there would be as much or
definitely be as much as three or four inches play in the
steering wheel if one of these assemblies wore to the extent
that it would fall off, or was that a definite statement on your
part~ I might have misunderstood you there on that.
A. 'Veil, I said it would be son1ewl1ere between three to
four inc'hes slack in the steering wheel.
Q. And that would come about as a result of the wear that
lHld occurred in here (indicating) 1
A. Well, I would think so, yes.
Q. And that would he at this end, which would be less than
H quarter of an inch,-of necessity, would have to be less than
a quarter of an inch of wearing within that unit itself to affect the steering wheel three or four inches; is that your
staten1ent 7
A. Yes, sir.

•

•

•

•
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RE-RE-DIRECT EXAl\1INATION.
By Mr. Philpott:
Q. J\IIr. Prillaman, to go back over this, could this fitting
<lown ou this jump off of here unless this part was worn
completely out?
A. 'Vell, this wouldn't have to be worn at all
11/16/62 for that one to c01ue off (indicating).
pag·e 88 ~ Q. I u1ean, this thing right here-I 'n1 talking
about this part that is worn off here. It would
have to wear out before it could eome out of that q
A. That's right.
Q. That's the question.
A. Unless this part here (indicating) wore out so the whole
thing come out.
Q. But it didn't wear out that way?
A. But that thing· is made in a tapering shape in there.
In other words, this side of this thing is bigger than this one
is (indicating) and he'd have to wear all this out to let it
all out if that didn't wear out itself.
~Ir.

Philpott: All right.

B v The Court ·
··Q. Let 1ue a~k you this question, l\fr. Prillaman. 'Vhen an
automobile or truck is brought into an inspection station for
a sticker, what exan1ination or inspection is made normally
of the steering tuechanism, if any?
A. 'Veil, first you jack it up and you go and examine all
the wheels, and you see if there is any lost motion in your
bushings or your knuckle joints or whatever it's got on it.
Then you inspect these drag link ends and tie rod ends and
things like that. Then you let it back down on the floor and
you check your travel in your steering wheel, so if
11/16/62 you've got too much slack in your steering wheel.
page 89 ~ you've got to see where that'~ at.
The Court: All right. Any questions, gentletuen?
1\fr. Young: No questions.

By Mr. Philpott: (continues examination)
Q. Mr. Young was asking you about other causes that n1ight
cause excessive play in tl1e steering wheel in a 1933 Dodge
truck, after it's been driven for seve'n years. Is there any-
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thing other than worn parts that would cause excessive play
in the steering wheel f
A. 'Veil, yes, gaskets could be worn.
Q. The what?
A. The steering sector could be worn, the rest of the tie
rod ends and things could be worn, to cause excessive amount
of play in the steering wheel.
Q. 'Veil, they would-it would be defective anyway, would
it not?
A. Oh, yes.
1\1r. Philpott: All right.
RE-RECROSS EXAMINATION.
By Mr. Young:
Q. Let n1e ask you this question, in view of that answer.
You said it would be defective. Any car that has been used
at all-we get back to the question that I asked you-is not
in as good shape or the parts are not in as good
11/16/62 shape as they were before it was driven. That
page 90 ~ is true, isn't it-a car one year old is worn more
than a car that just comes off the assembly line;
a. car two years old is worn to a considerable extent more,
and so on down the line. That's true, isn't it?
A. Yes.

•

•

•

•

•

1\1R. ~lOYER. CONNER,
called as a witness in behalf of the plaintiff, being duly sworn,
testified as follows:
DIRECT EXA1\IIINATION.
By Mr. 1\ieGhee:

•

•

•

•

•

Q. Would you give the jurymen your position-your present position? I believe you ar~ an auto mechanic.
A. Yes, sir.
Q. "rould you give the jury your present position and outline your experience in the field of auto mechanics!
A. I am own~r and operator-a part own~r and operator-
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that is-of Conner's Auto Service in Stuart, or near Stuart
and we run an inspection station, and we have operated
that station for approximately ten years.
Q. How long· have yon been in the auto mechanic
11/16/62 business¥
page 91 ~ A. Actually, for the public, about thirteen years,
I believe.
Q. And you say you have been running a garage in and a
state inspection station for about ten years Y
A. Yes, sir.
Q. What type of auto mechanical work and repairs do you
do?
A. Almost every type with the exception of motor overhaul
and automatic transmission overhaul. 'Ve do not do those.
Q. You just do general repair work Y
A. Yes, sir.
Q. What type vehicles do you work on?
A. I think we have had almost every type of American
n1ade car in there.
Q. In other words, you work on them all in general work1
A. Yes, sir.
Q. Mr. Conner, it is in evidence here that this drag link
(indicating), or whatever it might be called, that was on the
vehicle involved in the accident. Have you had occasion to
examine this?
A. Yes, sir; I have.
Q.. Could you tell the jury, fron1 your examina11/16/62 tion,- to what extent, if any, that this joint here
page 92 ~ (indicating) shows signs of wear or being worn?
A. It is my opinion that it is worn excessively
and this ball joint (indicating) fits in there.
Q. 'Vell, this is, you say this is worn excessively. "\Vhen it
becmnes worn excessiv~ly, would it be possible for this to
come out (indicating) V
A. Certainly.
Q. Do you feel that that baR been worn (ll1ongh for it to
have come out?
A. Yes, sir.
By The Court: (interposing)
Q. I think you should state for tl1e record now what the
gadget is that you are speaking of as coming out. What is
that little piece of metal there, 1\fr. Conner?
A. This (indicating) f
Q. Yes, sir;
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A. \Vell, actually this is referred to as the drag link which
the mechanics usually refer to as this particular part as the
tie rod end (indicting).
Q. Tie rod end f
A. Yes, sir.
Q. Is the tie rod different fron1 the drag link f
A. "\Vell, in that sense a tie rod is a shorter piece in a
technical term, I believe, but the end is made
11/16/62 identical to this (indicating).
page 93 ~ Q. Could we speak of that as a drag· link or better refer to it as a tie rod end?
A. I'd rather myself prefer to call it a tie rod end because
the entire piece is a drag link.
The Court: All right; we will use your term.
By Mr. McGhee: (continues examination)
Q. What part, just briefly, is this connected to-this end
here (indicating) ?
A. This end f Well, that much, I couldn't tell you because
this particular drag link might be used either way. I'm not
sure. Some can and some cannot but this would be connected
to the Pittman arm directly underneath the steering sector
(indicating·), and this would be-and this would go probably
to the right-hand, judging from its length, and in some particular vehicles, it would be fastened onto the spindle or near
the spindle.
Q. And the connection here (indicating), what is this connected to?
A. It may be a part of the spindle, so, as I said, in some
cars, it is a part of it.
Q. Be a part of the wheel?
A. That's right.
Q. "What is the purpose of this rod here (indicating) f "\¥hat
function does it serve?
11/16/62
A. Well, that connects your wheels directly to
page 94 ~ your steering sector or Pittman arn1.
Q. And by operation of the steering wheel, ~his
would cause this rod to n1ove back and forth and turn the
wheel, and this is connected here to the wheel (indicating)?
A. Yes, sir.
Q. By your examination and your general knowledge in t11e
field of auto mechanics, if that had worn to the extent that
you say it's worn, and worn to the extent that it could pop
out, would the driver ,·d1o was the owner of the automobile
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and accustomed to driving it, and driving it legally, should
he have knowledge that there was some defect in the vehicle?
A. Yes.
Q. What form of-I n1ean, what would the driver know
or in connection with that lJ
A. He should get excessive play in the steering wheel
before the wheels turn.
Q. Now, you say when it's worn, he would have an excessive amount of play in the steering wheel Y
A. Excessive; yes, sir.
Q. And that is caused by the wearing of that ball joint
or tie rod end, or drag link end?
A. Yes, sir.
Q. In the wearing of those, as they wear, if the vehicle
is not properly maintained and greased, would
11/16/62 t1Jey wear at a much greater rate 1
pag·e 95 ~ A. They would .

•

•

•

•
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CROSS EXAMINATION.
By Mr. Young:
Q. Mr. Conner, for the sake of my information, it seems to
me that there might be some difference of opinion between
you and an expert witness who has testified just previous
to your testimony. I understood you to say that a tie rod
was a short rod connecting the assembly that we're speaking
·
of there, is that correct Y
A. The tie rod is identical with this (indicating) except
it's a shorter piece.
Q. Well, if I understood Mr. Prillaman who testified just
before you, he said the tie rod went from one wheel to the
other. Am I wrong on that, sirY
A. That is incorrect.
Q. All right, sir. Now then, this-that a tie rod does not
go from one wheel to the other, and you call this a tie rod
end here (indicating).
A. I'm referring to it as a mechanic's term of this partthe swivel part, being a tie rod type end on a drag link.
Q. Do you know the type of vehicle that this came off of7
A. I couldn't have been certain.
11/16/62
Q. I assumepage 96 ~ A. I could have guessed and. as it happened. I
would have guessed- right.
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Q. A Dodgel
A. Yes, sir.
Q. A 1953 Dodge 1
A. I couldn't have guessed the model.
Q. Do you know Mr. Lovell who works down at the Dodge
Plant?
A. No, sir.
Q. You do know of Mr. Hamp Lovell 7
A. No.
Q. But you don't specialize in working on these particular
vehicles, I mean, that is the Dodge truck?
A. Well, we are an independent garage and we service
all types.
Q. I realize that, but are you actually-when this was
brought to you, I assume by the attorneys for the plaintiffA. Yes, sir.
Q. -and shown to you, you didn't recognize it as being a
Dodge drag link?
A. I did, but they told me before I stated~I r.

Young: I see. No further questions .

•
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page 97
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MR. HARVEY CREASEY,
called as .a witness in behalf of the plaintiff, being
duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Philpott:
Q. Mr. Creasey, will you state your full name, please?
A. Harvey Creasey.
Q. 'Vhere do you live, Mr. Creasey?
A. Stuart, Virginia.
Q. And your occupation 7
A. Automobile mechanic.
Q. How long have you been an automobile mechanic?
A. '\Veil, I'm sixty-two and I started when I was eighteen
-I guess that would be thirty-four years.
Q. And what kind of mechanical work do you dot
A. All kinds.
Q. Who are you employed by?
A. ~Iyself now.
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Q.
A.
Q.
A.

You operate a general auton1obile repair business?
Yes, sir.
Mr. Creasey, are you fa1niliar with the 1953 Dodge?
Yes.
· Q. Specifically, a pickup truck and the steering· mechunis1n
of those trucks?
A. Yes, sir; I have worked on Dodges and· all
11/16/63 kinds.
page 98 ~ Q. I believe that this vehicle involved in this
accident was a 1953 Dodge· pickup truck.
(Photograph handed to the witness.)
Vlhat is this piece here (indicating)?
A. That's a drag link.
Q. That's a drag link. And where is it connected to?
A. That is fastened to where it comes off the steering and
g·oes and fastens to the right-hand side to the spindle.
Q. And it works directly off the steeringf
A. Yes, sir.
Q. And works off the Pittman arn1, which works off the
steering; is that right~
A. That's right.
Q. Now, I believe that \vhen this part here is properly assembled to this ·end of this mechanism (indicating), it fits in
there just as this side over here (indicating) does; is that
correct?
A. Yes, sir; both are just alike.
Q. Both of them are just alike o?
A. Both of them are just alike-both of the1n.
Q. Now, how can this pad get out of this hole here, 1\Ir.
Creasey-how would it come loose, in other words?
A. "\Veil, it would just wear out and come out.
Q. That is the only way it could co1ne loose?
11/16/62
A. That is the only way it could come out is
page 99 ~ to wear out.
Q. Now, as tl1is vehicle is driven in, this-and
this part wears, would tl1ere be anything to indicate to the
driver of the vehicle that it was wearing?
A. Oh, you would get more play and an experienced driver
would know he had more play in the wheel as that wears. If
it gets that bad, then he'd have a lot more play in the wheel
than it's supposed to be.
Q. To be worn out enough to cmnpletely come loose, how
1nuch play would be reflected in tl1e ~te~?ring- wheel?
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A. \Veil, t'he most that ''Tould-well, n1ost cars has about
anywhere from an inch and a half to two and a half or three
inches. I g-uess that would make of about five or six inches
more play as bad as that looks to be.
Q. It would have five or six inches more play than normal!
.A.. Looks like it to n1e.
Q. And if it wore enough to con1e completely out t
A. I tried out cars when there was something else wrong
with them and found out the play and would take it down and
jack it up and have almost a half a round more play and the
rod would likely fall off.
Q. And that would be readily apparent to the man driving
the vehicle that it would have more than the or11/16/62 dinary play?
page 100 ~ A. I don't see why not. I don't see why an
inexperienced driver wouldn't notice that much
play before it come off.
Mr. Philpott: All right, sir.

CROSS EXAMINATION.
By ~Ir. Young:
Q. You didn't drive this truck, did you?

A. No, sir; I never saw it.
Q. You were never in the truck and you don't know the
·a river of the truck!
A. No, sir.
Q. You don't }{now how much play there was in this partic.mlar steering wheel Y
A. No, sir; I don 't.
1\fr. Young: No further questions.
The witness stands aside.
1\Ir. Philpott: If the Court please, the plaintiff rests.
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~L

The Court: All right, gentlemen.
Mr. Young: If the Court please, we move that the evidence of the plaintiff be stricken and judgment entered for
the defendant in this case. The plaintiff, even under the
most favorable viewpoint, even assuming a paying passenger
situation, for the sake of argument, has not borne the burden.
We respectfully submit that there has been no evidence here
whatsoever other than speculative evidence relating to the
possibility of play in steering. The only item that could possibly be relied on at this stage by the plaintiff, as
11/16/62 negligent action on the part of the defendant
page 102 ~ would be the possibility that he should have known
that there was too much play in his steering wheel
and, therefore, that this particular mechanisn1 was worn,
which we respectfully submit to the Court is too speculative
and that there would be no way that the average driver of a
motor vehicle could have known, or should have known, that
to drive the vehicle on that particular day would have constituted negligence. And we n1ove that the evidence of the plaintiff be stricken.
The Court: What say you, I\ir. Philpott, or both of you?
l\{r. l\icGhee: May it please the Court, first of all, tbe
statute requires that the vehicle shall not be operated unless
the steering gear shows no signs of wear under normal conditions. '\Te feel that that is enough. There is no question at
all, so far, that this steering rod end wore completely out
and came loose, and we respectfully submit that that is in
violation of the statute and in itself constitutes negligence.
'Ve will further submit, if you want to rule on that,The Court: I am going to listen. You go ahead and I
will try to get your whole picture, Mr. McGhee, before I n1ake
any comment.
Mr. McGhee: We would further go on that
11/16/62 there are three expert mechanics that testified
page 103 ~ without equivocation that this, being worn as it
was-there would definitely be play in the steering wheel. They have testified to that and, certainly at this
stage of the game, that is enough to draw the inference that
he should have known there was something wrong with that
vehicle by the fact of the excessive play. In other words,
something had to be wrong with it. It is just not a normal
operating condition. It doesn't comply with t.he statute, so
an average driver should have known that, when your steering
wheel has ex(lessive play, that you are aeeustomed to rlriving
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it and the driver can tell it, or the driver of that vehicle who
was driving and felt in the driving that something was wrong
with it. He might not have known it was this particular thing
but he knew something was wrong with it and that would put
him under a duty to stop and inspect his vehicle and find
out what was wrong with it.
This thing wouldn't wear out over night. He said he hadn't noticed this prior to the day in question and it wasn't
just something that came out and fell off without no knowledge on his part, or notice or knowledge that there was.
anything wrong with the vehicle.
The Court: All right, Mr. Philpott.
~fr. Philpott: Since, if the Court please, if the plaintiff
in this case had done nothing more than prove that this accident occurred, from the simple fact that the
11/16/62 steering mechanism had worn-out, that is all
page 104 ~ really that the plaintiff has to prove in this case
because t'he statute plainly says that the owner
or the operator of a motor vehicle shall keep and shall have
a proper and adequate steering· device, and tight and unworn, .in order to keep it to such a point that it keeps the car
under control under normal conditions.
Now, if the plaintiff had stopped right there and said nothing more, the plaintiff has made a case out. Now, of course,
as to the paying passenger, since that issue was not raised, I
will make no comment on it. Of course, you have here three
expert witnesses who have testified unequivocably that any
driver 'vith reasonable experience would have known that this
thing was worn, not necessarily this part but a part of the
steering mechanism. Now, it wouldn't have made any difference whether this tie rod end or drag link end dropped off
or whether it had been the tie rod-which is the one that
runs frmn the other way-the accident would have occurred.
The duty of the defendant in this case, or the operator of the
vehicle, is to have a proper steering mechanism, and that
duty is fixed by statute and, in Virginia as I understand the
law, the violation of a positive duty imposed by statute is
negligence per se.
Mr. Young: Of course, we haven 't-in view of what
Mr. Philpott said, I want to repeat what I said, when I made
my motion, and we do not concede this was the paying passenger situation, but for the sake of this motion,
11/16/62 and for the sake of the motion-! think I have
page 105 ~ to argue from the point of view of it being so, in
order to emphasize the fact that there has been
absolutely no negligence shown on the part of John Nick
~{artin in this instance.
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Now, the statute says that you will have steering apparatus
in good shape; it also says that, as relates to other parts
of the vehicle. Certainly, it could not have been the intent of
the Legislature to say that every vehicle with a worn part
should not be driven upon the highways of the State of Virginia. If so, the second day after an automobile comes off
of the assembly line, it should be taken off of the highway
then. Of course, to make my point, I'm being absurd. Now,
what about the 1930 vehicle that is inspected down here and
.an of us know that a car that is still on the road, that was
manufactured in the year 1930, is worn and that it is worn
to a greater degree if it's being driven at aU, and some of
them have been driven hundreds of thousands of miles and
yet they pass inspection. If Mr. Philpott is correct, then
that car has been automatically eliminated by the statutes
relating to steering and relating to other mechanical parts
of that vehicle.
I don't think that could have possibly been the intent of the
Legislature. I think the intent of the Legislature, as it relates to steering, has been complied with in this. instance.
As far as the driver, John Nick Martin, knew the steering
was in good shape. He had had it inspected, and
11/16/62 that is a matter of evidence and at this stage of
page 106 ~ the trial, now what did he know' There is a
possibility that he got too much steering according t9 these expert me<"hanics-there is a possibility that he
did. "re didn't drive that truck; we don't know how much
steering play there was. On the ·basis of the possibility, and
on the basis about what he savs of the examination of that
drag link, the plaintiff rests his ·case at this time on the degree
of wear, which of necessity has to be a speculative proposition.
One of his witnesses testified-one of his expert witnesses
testified-that it would be this mucl1 play in the steering
wheel, and another testified that it would be this mucb. Now,
the only point I'm making at this stage is this, how much was
it 1 And, unless the plaintiff is in the position to show that
there was some negligence on the part of the defendant, and
this was a negligent act committed, then how can he go
further at this stage? What if there were about five inches of
play in the same mechanism? I admit that shocks me but, to
look at it from the legalistic point of view in relation to n1y
motion, then would that have been negligence? Can we definitely say that it was; is there any prescription whatsoever
that we can look to that will say how n1uch play is allowd 7
· Even if we say there is, even if we take the common sense
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or the reasonable man rule, how much play was there in this
particular vehicle Y
11/16/62
Mr. McGhee: If the Court please, how much
page 107 ~ was it in this particular vehicle'f Now, these expert witnesses-and that, of course, is the only
way that you're going to determine how much play was in
this vehicle-these experts or these expert witnesses have all
testified that there would be an excessive amount of play if
this part had worn sufficiently for this to come come off (indicating), and that is the evidence that it wore out and came
off, and that it would have had-one witness said-frou1
three to four inches additional play and another from five
to six inches additional play. How much play in the steering wheel was necessary to put a reasonable_ man on notice
that there was something wrong with his steering mechanism?
It doesn't make any difference what it is; it is only that something is wrong, and he has the duty then to correct it.
Now, the fact of inspection has nothing to do with this
case because_ obviously if we are going to rely on inspection
of the vehicles as a sole criteria of whether something is
wrong, with our vehicle or not-if your brakes wore out between the time it was inspected and the second time it was
inspected, then you could drive a vehicle up and down the
highways of this State with no brakes and that wouldn't
constitute negligence. The Court has already ruled too often
that the very fact of inspection has nothing whatsoever to
do with the condition of the vehicle at the time of this accident.
This inspection took place five months earlier.
11/16/62 He can't close his eyes and go on and driv~
page 108 ~ his vehicle up and down the road without regard
for the life of people because he had the inspection or had it inspected five months before.
Many things could have occurred. He might have had the
vehicle involved in a wreck and destroyed the mechanism.
You mean he could drive it up and down the road in total disregard of anything?
The law places certain duties on hhu. The duty is to maintain that vehicle and to maintain that steering apparatus so
that it is in a reasonably safe condition for the condition under which it is being operated. In this case, the evidence is
not speculative whatsoever; it is positive on that, that on
this occasion this man was not doing that.
The Court: Now, if the plaintiff survives the strike in this
case, of necessity it must be on the approach that the defendant either knew, or in the exercise of reasonable ca 1·e
should have known, that tl1e steering mechanism on this 1953
Dodge truck was defective. Now, what is the duf:v of the
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driver, assuming that the plaintiff was a paying passengerwhat was the duty flowing from the defendant driver to his
paying passenger l
Mr. Philpott: His duty was to maintain l1is vehicle in a
reasonably safe condition, to have a proper steering mechanism. The statute is very clear on it, 46.1-282
11/16/62 says, ''Every motor vehicle operated on the highpage 109 ~ ways shall be equipped with a steering gear ad.qO/Uate to assure the safe control of the vehicle
and which shall not show signs of weakness or breaking under
ordinary conditions.'' As a matter of fact, in cases similar
to that, where there was a violation of a positive duty imposed by statute, the Courts have struck the defendant's evidence as to the question of negligence. I must say that has
occurred in two recent cases in which The Supreme Court has
reversed and said that the defendant should have had a
reasonable opportunity to have put his evidence before the
jury as to the question of his doing what was necessary or
the questions of his knowledg·e, but in two cases the Court has
struck the evidence of the defendant as to the question of negligence where there has been a violation of a positive duty
imposed by statute.
The Court: What significance, if any, shall the Court attach to the testimony of the plaintiff that he observed t'he
turning of the wheel a little more than usual, as he described
it, twixt the Horse Pasture Creek and Ward's Store, which
was approximately a mile from the scene of the accident¥
What significance, if any, should be attached to that, in light
of his prior inconsistent statement? Is that a question for
the jury as to his credibility?
Mr. Philpott: Well, I don't think that you have to rely
on the plaintiff's testimony as to the question of
11/16/62 negligence in any particular in this case, because
page 110 ~ obviously he had no knowledge.
The Court: Well, shall I just disregard the
fact that he, despite the fact that he was contradicted-shall
the Court just ig·nore his statement that he had notice prior
to the accident that the wheel was turning more than usual Y
Mr. Philpott: 'Veil, what would be the significance of the
statement, whether it's true or false, as to the liability or
the negligence of John Martin?
The Court: "rell, do you consider it insig11ificant f
1\fr. Philpott: Yes, sir; I do.
The Court: 'Vould it not tend to show that there should
have been some knowledge on the part of the defendant that
there was an abnormal amount of play in the steering wheel?
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Jo1vn, Nick Martin.
Mr. Philpott: Well, it might if that were true, Judge, but,
of course, this Bonnie Penn was not driving the vehicle and
didn't have hold of the steering wheel and he couldn't say
whether it had an abnormal amount of play or not. All he said
was that he noticed he was turning it or there was more motion in the steering wheel than it had been before. Of course,
that certainly would indicate, following up the statements of
these expert witnesses, that there 'vas excessive amount of
play in the steering wheel.
The Court: Well, I'm frankly skeptical about the plaintiff's case, but t~e motion to strike at this point
11/16/62 will be overruled.
page 111 ~ 1\IIr. Young: 'Ve note an exception, if Your
Honor please.

•

•

•

•

•

AFTERNOON SESSION.

•

•

•

•

•

MR. JOHN NICK 1\fARTIN,
the defendant, called as a witness in his own behalf, being
duly sworn, testified as follows:
DIRECT EXAMINATION.
By 1\fr. Young:
·Q. You are Preacher Martin?
A. That's true.
Q. I believe your full name is John Nick Martin?
A. That's right.
Q. How old are you, Preacher 7
A. Forty-seven.
Q. "Where do you live?
A. In Spencer's Post Office-the box is be11/16/62 yond.
page 112 ~ Q. Now, I want you to do this-if you will look
at this gentleman over here, Mr. Harrington, in
the jury box, and you talk to him, then everybody else can
hear you all right.
As a matter of evidence here, it is tl1at you were the driver
of a pickup truck, I believe, on J nne 23, 1960, that wrecked
in the vicinity of Horse Pasture Creek Bridge; is that correct?
A. Yes, sir.
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Q. "\Vho was riding with you on that occasion 1
A. My daughter and Bonnie Penn.
Q. And Bonnie Penn is the plaintiff-that is, the gentleman over here (indicating plaintiff) f
A. That is true.
Q. You and Bonnie Penn, I believe, have been friends for
sometime?
A. That is true; yes, sir.
Q. Now, how did he happen to be riding with you on this
particular day, Preacher?
A. He had been riding with me for some while, but I work
here at Hooker Furniture Company and he had gotten a job
over at the American Furniture Company, and asked me to
let hin1 ride with me over to his work, which I was on the
way over to my work and so I did.
_
Q. Did you make any charge for that?
11/16/62
A. No, sir; no, sir.
page 113 ~ Q. Did you ever discuss with him any arrangement whereby be would pay you anything?
A. No, sir ; no, sir, there was nothing said.
Q. Well, did you accept anything from him, or did be insist on giving you anything at anytimeY
A. After a period of about two weeks, when I had decided
that I would take him, then he asked me what I was charging
and I said I wouldn't make any charge, and he insisted that
he would give me something as a gift but no charges for a
ride, and I didn't keep _no record of it.
Q. Well, did you expect him to pay you every two weeks?
A. No, sir; no, sir.
Q. Did you expect him to pay you at all~
A. No, sir.
Q. But he did give you son1etbingf
A. That is true.
Q. And what did-what fortn did that gift assume, or what
type of g·ift did he give you?
A. No more than gas, if anything.
Q. Did he pay for smne of the gas; is that correct f
A. That's right.
Q. What model truck was this?
A. '53.
Q. '53 what?
11/16/62
A. Dodge pickup.
page 114 ~ Q. How long l1ad you had it, Preacher?
A. I believe I bought it in '55.
Q. You bought it then second-hand~
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A. That is true.
Q. And from whom did you buy it?
A. Mr. Gardner.
Q. You bought it then in ~{artinsville from Gardner :&Ioto1·
Company!
A. That is true.
Q. And where did you-as you would need to have work
done on that truck, where did you have the work done?
A. Sometimes Mr. Gardner would do it and sometin1es
other places, but the greatest part of the time, of course,
was him.
Q. vVhen you say "Mr. Gardner would do it", you mean
someone in his place of business or down at his place of businessT
A. Right; that's right.
Q. Had you had any trouble with your truck just prior to
the date that this accident occu1·red Y
A. No; no, sir.
Q. Do you know what type of inspection sticker, if any,excuse me-that you had on that truck?
A. My inspection was supposed to run out in
11/16/62 July, but which I had this accident in J nne.
page 115 } Q. You had a current inspection sticker then
and where did you have that truck inspected?
A. At Ralph Howell's.
Q. At Ralph Howell's. Do you know who did the inspection
there?
A. Well, if my memory serves me right, he probably checked
it behind some of his help, but I Q. You think that Mr. Howell actually had something to
do with it himself?
A. That's right.
Q. Had you ever had any difficulty with your steering?
A. No, sir.
Q. Had you ever had any difficulty, to your knowledge, with
any part of the steering apparatus of your car?
A. No, sir; no, sir.
Q. At the time you had the inspection, prior to the time
this accident occurred, what was found to be "Trong with
your truck, if anything Y
A. Now, I just recall-! just don't recall wl1at was tlte
matter. I don't recall that part.
Q. Do you recallA. Whatever it was, I mean he fixed it.
Q. Do you recall whether or not you paid for a regular
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inspection sticker or whether you paid for some repair work
at that time, and whether they found something
11/16/62 wrong?
page 116 ~ A. I knew probably it was a matter of about
five dollars that I paid him at that time, but just
what for, I couldn't recall.
Q. You do recall that you paid him something In excess
of theA. That's right.
Q. -of the inspection sticker cost Y
A. That is right; that is true.
Q. Now, as you came down the road just prior to the time
you reached the Horse Pasture Bridge, on June 23rd, would
you please tell the Court and jury just exactly what occurred!
A. Well, I left home around twenty minutes after 6:00that is usual-and I come on down and I picked up Bonnie
Penn which Bonnie and my daughter, who had left the house
with me, and I picked up Bonnie Penn. As I come on down
the road, as usual around 6 :30, I come down to this bridge,
the Horse Pasture Bridge on 58, and all of a sudden we just
went flopping (indicating).
Q. Well now, had it ever done that before?
A. No, sir; no, sir.
Q. Had it done that at anytime that morning prior to the
time you got to the bridge f
A. No, sir; no, sir.
11/16/62
Q. When had you had that. car, or that truck
page 117 ~ rather, greased prior to this?
A. Well, it wasn't too long. I couldn't recall
to the date but it was at ~ir. Ward's Garage, I did have it
greased.
Q. How long or how far removed from the time of the
accident, approximately?
A. I would place it around two weeks, I would say
Q. And who did that grease job at that time, Preacher?
A. I believe it was Shelton-William Shelton, I believedid it.
Q. At what garage was this done?
A. V\T ard 's G~rage.
Q. Is Mr. Shelton here today?
A. I think so.
Q. How often did you have your car-your oil-let's start
witl1 this. If ow often did you change the oil in your truck;
did you have any regular period of time?
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A. Approximately once a month-approximately once a
n1onth.
Q. All right. How often did you have the truck greased Y
A. Probably about the same time, the same length of time
as that.
Q. Did you notice anything at all different
11/16/62
about the steering from the time you had this
page 118 ~ truck inspected up until the time of the wreck?
A. No, sir.
Q. Do you do mechanical work yourself?
A. No, sir.
:Mr. Young: Your witness.
CROSS EXA:l\'IINATION.

By 1Ylr. Philpott:
Q. How long have you been driving, NickY
A. Since '36.
Q. w·hen?
A. Since '36.
Q. Been driving since 1936?
A. That is true.
Q. And you say that Bonnie started riding with you about
the first of the year in 1960 Y
A. Yes, sir.
Q. And, of course, I believe these factories pay off every
two weeks, do they not Y
A. Probably they does.
Q. How long have you been working around furniture
factories?
A. Well now, I haven't worked at furniture factories very
much for some while.
Q. How often does liooker Furniture Company pay¥
A. At that time, they paid off on the 5th and
11/16/62
the 20th, at that time. That is, at the time I
page 119 ~ worked for them, but I don't work for them any
more.
Q. About every two weeks, isn't it~
A. Sometimes two weeks, sometimes a little longer.
Q. And you say that Bonnie, when he started riding with
you, at the end of the two weeks,-that was the end of his
first pay period, isn't that right, when he got paid the first
time?
A. I suppose so.

·. .
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Q. And asked you 'vhat you charg·ed-what you wanted for
hin1 riding with you-is that right?
A. Yes, sir; that's right.
Q. You told him that you couldn't n1ake any charge, is
that right?
A. That's right.
Q. Now, did you say that you couldn't make any charge
because of certain difficulty you might run into?
A. No, sir; no. I mean I just didn't make no charge; I
didn't make any charge to him.
Q. Did you tell him if he helped you with the gas, that that
would be all right?
A. No, sir; I didn't make that reply to him.
Q. You deny, when Bonnie Penn said that you told him
that you made no charge but if he wanted to help
11/16/62 you with the gas, that that 'vould be all right?
page 120 ~ A. That was the question Bonnie asked me.
And that was a five that he given to me. That
wasn't my reply to hin1-T didn't make any reply to him.
Q. You didn't make any reply to him?
A. No, sir.
Q. But you accepted the g·as f
A. That's right.
Q. In other words, Bonnie asked you if it would be all
right if you didn't want to make any charge, if he helped with
the gas and you said nothing, but took the gas Y
A. I did take the gas.
Q. And you took the gas. Now, did you ever -take any
money?
A. Occasionally-! mean I probably had.
Q. And that arrangement went on then on up until the
time of the accident; is that right?
A. That's right.
Q. Now, Bonnie, you say that your vehicle was inspected
on-I believe on-January 28, 1960. '\Vas that right, over
at Ralph Howell's Garage?
A. Now, just the date it was inspected, I wouldn't know
but it was inspected.
Q. It was a number 7 sticker on it.
A. That's right.
11/16/62
Q. So it would have to have l>een inspected
page 121 ~ in ,January, is that right?
A. Yes, sir.
Q. These last six months. Drivin~· it to and from workllo'v long do you live off the hard surface road?
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A. Ob, approximately a half a mile.
Q. About a half a mile 7
A. Yes, sir.
Q. That's over a dirt road 1
A. Yes, sir.
Q. This was during the 'Vintertime 1
A. Yes, sir; that is true.
Q. From the time that the inspection, up until you went
through then, almost half of the Winter; is that right f
A. (The witness nodded his head.)
Q. Now, recalling the Winter of 1960 from January on, did
it snow considerably t
·
A. Now, just to that question, I mean I don't have no
record of it andQ. Did it snow on up in March of that year?
A. It could have did but I don't recall at this particular
time.
Q. Was it a pretty rough "\Vinter 7
A. ('V"itness pondered) I believe that it was. I know I
did have a right rough 'V"inter one time. Now, just
11/16/62 which year it was, I don't recall just offhand.
page 122 ~
Q. And you say that when you had your car
greased and oil changed, you had it done down
there at Mr. C. E. Ward's Grocery?
A. Mostly.
Q. The Mayo River Service Station and Groceries!
A. Most of it, but I did have it greased at other places.
Q. Did you charge the work that you ·had done theredid you have a charge account 1
.A. Sometimes I charged it, sometimes I paid for it.
Q. Do you have any record or was there any sticker on
this car at tl1c time of the accident showing when it had been
greased?
- A. Do I have a record?
Q. Yes; that there was any stickers, you know, like the
service station puts on which says, "Greased, ,January 1st"?
.A. No; I don't recall.
Q. In 1960. And with so many miles on the speedometer?
A. I couldn't recall to a question like that because I actually
don't know.
Q. Did they usua1Iy put a sticker on it when they greaRed
it?
A. Yes, sir; yes, sir.
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Q. But you can't say there was any sticker on it
on this occasion Y
~
A. I couldn't say, no.
Q. Do you know, in fact, Bonnie-Nick, that is,
that you had actually had the car g-reased before this acci-

11/16/62
page 123
dent~

A. Yes; yes, sir.
Q. When-what date'
A. Now, I couldn't recall the date.
Q. Could you tell us in what month?
A. I had it greased in June but now just what day it was,Q. Was it the first of June?
A. Somewhere along-probably two or three weeks before
the accident occurred.
Q. But you had no record of that?
A. No, sir.
Q. Nothing on the truck to indicate it?
A. Now, it could have been on the truck. I don't sa~r that
it was, but as to me knowing or keeping ·a record of that, I
don't do it.
Q. In other words, what you are testifying here to is just
recollection and what you recall for two and a half years, or
what happened two and a half years ag·o, so far as whether
the car was greased or not; is that right?
A. I beg your pardon 1
Q. You're just testifying from your recollection
11/16/62 of two and a half years as to whether it was
pag·e 124 ~ greased or not; is that right? You have nothing
to substantiate that and no records or anything,
no charge accounts with Ward's Grocery T
A. Not as I know of.
Q. Do you say that this thing, as you were driving down
the road that nwrning (indicating tie rod)-that you had no
prior knowledge until it fell off on the road that anything
was wrong with the steering?
A. I absolutely do.
Q. Although it had worn completely through to the point
that this would pull through (indicating), you realized-you
didn't know anything was wrong with the steering?
A. No, sir.
·
Q. And you have been driving since 1936?
A. That is true.
Q. How much play did you have in the steering wheel or in
your steering wheel?
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A. vVell, I had-the best I can recollect-! 1nean I never
checked it but it didn't seen1 to have no more than usual to
my memory.
Q. Well, in other words, over a period of how long was itsay, six or eight inches-that you had to turn it for t'he car to
steer?
A. Now, I couldn't answer that question because I don't
know.
11/16/62
Q. You couldn't say?
page 125 ~
A. No, sir. It was a normal-! mean now I've
got one down here now and it drives nonnal, as I
'vould say, but bow much play it would have, I don't know.
Q. In other words, if it had been worn for a long time and
you had a lot of play in it, but it didn't mean anything to
you?
A. It was normal as the one I have now, so far as to 1ny
knowledge.
Q. And you don't know whether that is eight inches turning or two inrhes turning?
Mr. Young: If the Court please, the witness has answered
three different times that he considered it normal. He doesn't
know.
The Court: Yes; he doesn't know.
By Mr. Philpott: (continues exantination)
Q. "\Vell, you never inspected the vehicle and never checked
your steering or anything else.
A. Now, most of the time when I have one greased, and
if I'm around, I will go and cl1eck with whoever is greasing.
Q. Did you check with it on this occasion?
A. I couldn't recall that I did.
Q. You drove it over rough roads. Now, did your vehicle
shimmy with you as you came over one of those roads after
you left the hard surface going home?
A. No, sir.
11/16/62
page 126 ~

•

•

•

•

•
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}!ISS SHERDINIA MARTIN,
called as a witness in behalf of the defendant, being duly
sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Frith:

•

•

•

•

•

All right. How old are you now, Sherdinia f
Twenty.
Your age is twenty?
That's right.
It is in evidence that you were riding in a pickup truck
your father on the 23rd of ,June, 1960. Is that correct7
A. Yes, sir.
Q. And it is furtl1er in evidence that you were
11/16/62
page 127 } coming towards :Martinsville at that time; is that
correct!
A. Yes, sir.
Q. And w·hat position were you riding in the truck?
A. I was in the middle.
Q. And who. else was riding with you on that occasion, if
you remember 1
· A. ~Iv father and Bonnie Penn. .
Q. And your father and Bonnie Penn. And was your father
operating the truck 1
.A.• That's right.
Q. 'Vhat time of the day was that, do yon recallQ.
A.
Q.
A.
Q.
with

A. Oh,Q. -was it in the early morning l10urs 1
A. Oh, yes.
Q. And were the three of yon going to work!
A. Yes.
Q. How long lu1el you been riding with your fatlwr
same road·f
...~. Oh, I guess about a n1onth.
Q. About a month 7
A. Yes.

The Court:

(interpo~ing) ~peak

a

littl~

o,~er

that

louder, please.
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By Mr. Frith:
Q. Did you work down in tile 1\'Iartinsville area?

11/16/62
page 128

~

A. That's right.
Q. Where did you work and speak up a little

louder so that man on the end can hear you.
A. I worked at the Town House 1\Iotor Lodge. ·
Q. Town Ifouse Motor Lodge. And where were you nortnally let off in this area?
A. Oh, my father let me off uptown.
Q. Let you off uptown. And then you g·ot a ride out there f
l\.. T'hat's right.
Q. And did you ride every day during that tin1e that you
were working out there up until the time of the accident?
A. Yes, sir.
Q. On the occasion in question, do you recall how fast the
truck was being operated Y
1\. Oh, around forty or forty-five.
Q. Around forty. Do you actually yourself drive a truck?
A. Not a truck.
Q. Was there anything unusual about the operation of the
truck that day before the accident happened over any other
time that you and the three of you had ridden down the
road¥
A. No.
Q. It is in evidence that the truck wrecked in the
11/16/62 vicinity of the Horse Pasture Bridg·e. Do you repage 129 ~ call wl1at happened just before the wreck?
A. Just before the wreck1
Q. Just right at the time the wreck started, do you remember what happened f
A. Well, l1e was driving down the road and he just lost
control, I mean.
·
Q. Just lost control. You mean the steering wheel?
A. The steering wheel, yes.
Q. The steering wheel was out of control¥
A. Yes.
Q. Ifad you ever seen the steering· wheel behave in tl1at lllanner before Y
A. No.
Q. And did the wreck l1appen itnmediately?
A. Yes, sir.
Q. Upon the losing of control that you l1a,re described?
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.A. Yes, sir.
Q. Had Bonnie Penn been riding with the .two of you prior
to that time 1
A. Yes, sir.
(~. Had you ever seen your father have any trouble at all
mechanically with the truck before that"?
A. No.
~Ir.

Frith: No further questions. You may exmuine.

11/16/62
page 130

~

CROSS EXA}IINATION.

By 1\fr. Pllilpott:
Q. You say you don't drive 1
A. I drive a car; I don't drive a truck.
Q. Had you ever driven tl1is truck t
A. On the farm; yes.
Q. How much play did this steering wheel have in it!
A. Well, it wasn't to be noticed.
Q. \Vhat?
A. Not enough to notice it, I don't think.
Q. Ho'v much play did it have?
A. I don't know.
Q. How far did you have to turn it before it would take
hold?
A. Well, you didn't have to turn it not much.
Q. Well,The Court : I'm sorry, I can't bear you. If I can 't hear you,
I'm sure the gentleman on the end can't hear you, so ask your
question again and please talk louder.
By Mr. Philpott: (continues examination)
Q. How far would you have to turn your steering wheel hefore the wheels would take hold and turn?
A. Not far.
11/16/62
Q. Well, was it six inches or eight inches, or
page 131 ~ two inches or what?
A. I don't know.
Q. Uh-hum. How long before the accident occurred had
it been since vou had driven the car-the truck?
A. I don't ~emember that either. I didn't drive it very
much.
Q. V\7 ell, was it six months or eight months, or-
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A.
Q.
A.
Q.
A.

No; it couldn't have been that long.
How long?
Oh, let's see-maybe a month, I don't know.
You don't know; is that right f
No.

Mr. Philpott: That's all.
The witness stands aside.
MR. JOSEPH VERNON TAYLOR.,
called as a witness in behalf of the defendant, being duly
sworn testified as follows:
DIRECT EXAMINATION.
Bv Mr. Frith:
·Q. Your full name is Joseph Vernon Taylor; is that correct1
A. That's right.
Q. J\llr. Taylor, where are you presently employed?
A. Ward's Garage.
11/16/62
Q. Were you so employed on or about the 23rd
page 132 ~ day of June, 1960, a little over two years ago Y
A. Yes, sir.
.
Q. It is in evidence that a 1953 Dodge pickup truck, owned
by .John Nick 1\{artin, was involved in a wreck down at, or
near, the Horse Pasture Bridge. Did you have occasion to go
down and see that truck Y
A. I picked it up after the offi.cer asked me to.
Q. All right. You went down and picked it up, I assume
with a wrecker 1
A. That's right.
Q. Do you recall anything peculiar about the steering
mechanism that you saw when you arrived down there~
A. Well, like I say, the truck was turned up. I turned it
over and picked it up, and one end of the tie rod was hanging
down.
Q. And was the other end fastened to the vehicle at its
proper .place¥
A. Yes; one end was fastened and the other was dragging,
·
which it almost drug the road, I would say.
Q. You mean while you took it back to the garage?
A. Yes, sir.
Q. How far is your garage located from that place?
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page 133

~

A. It's about four tniles.
Q. Now, did you then leave it parked over there
as a junked vehicle f
A. I parked it in front of the lot, you tnight say,

untilQ. Did you have occasion to move it later on?
A. Well, after we bought it, we moved it.
Q. You bought it and moved it. And how 1nuch later was
that, do you remember f
A. Well, I'd say a month or something like that.
Q. And when you moved it, in what manner was it nwved,
do you recall?
A. Sir?
Q. In what manner was it n1oved; did you jack it up or
drag it along~
A. I suppose we just drug it.
Q. You suppose you just drag·ged it?
A. Yes, sir; I suppose we did.
Q. I show you here a picture labeled Defendant's Exhibit
C, do you recognize this picture (handed to the witness) f
A. Yes, sir; I do.
Q. All right. And was the vehicle on this occasion jacked
up so the picture of the underside could be taken Y
A. Yes, sir.
Q. And apparently the rod is not on there at that point.
Do you know when the rod was taken loose?
A. No; I don't. I suppose it could have got
11/16/62
page 134 ~ broken off in letting it down or something like that
-I don't know.
Q. I see. Do you recall on any occasion whether or not this
end of the rod (indicating) was in the ground T
A. One end of it was in the g-round. I know it was for a
fact when I let it down.
Q. All right. Was that when you first took it hack to the
garage?
A. That's right.
Q. And you say it stayed there in that position how long?
A. Well, at least a month.
Q. All right, sir. How far down in the ground was it, do
you recall?
A. Well, it would have been something like halfway, anyway. In other words,The Court: What do you mean by ''down in the gTound''?
Do you n1ean lying flat on the ground'?

John Nick ::\Iartin v. Bonnie Penn

75

Joseph Ve·rrwn Taylor.
By ::\Ir. Frith: (continues examination)
Q. 'Vas it dangling, ~Ir. Taylor!
~~. That's rig'ht.
Q. And the weight of the car then, or the vehicle, had forced
a portion of it into the ground Y
A. That's right.
Mr. Frith: All right, no further questions.
11/16/62
page 135

~

CROSS EXAJ\IIINATION.

By l\{r. Philpott:
Q. Mr. Taylor, do you know what the condition of the road
was when you picked the wreck up over there on 58 that
morning?
A. Say that again.
Q. The condition of this tie rod ·here (indicating )-this end
over hereA. '\Vell,Q. Was it in substantially the san1e condition as it is nowY
A. I'd say it was; yes.
Q. San1e condition that it is now?
A. Except that it looks like it's been probably drug there
and, like I say, I imagine I drug it when I was pulling it.
Q. How about the inside of it?
A. 'Veil, I wouldn't say for certain; I just didn't notice
that part. It was pulled loose.
Q. And it was pulled loose. How about the inside here {indicating)-this wall and this thing here, or this part beret
A. Wel1, I think this was fastened to the arm thatQ. This was still fastened to the vehicle (indicating) 1
A. Yes, sir.
Q. A long tin1e later; is that right 1
11/16/62
page 136 ~ A. Yes, sir.
Q. But this end (indicating) was in the same
condition as it is now ·f
A. Yes, sir; that's rigl1t.
Q. Now, when you drug it back over there and set it down
in front of 'Vard's-now, let's get tl1is straight about ''7 ard's
-which 'Vard 's Garage are you talking about 1
A. It's Robert and Ravtnond.
Q. Robert and Raynwil(l 'Varcl's Garage which is located on
tlw road, or off the road from Horse Pasture'
A. Ye~, sir.
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Q. And it's not towards Mr. C. E. or Billy Ward's up in
MayoY
A. No; it is not.
Q. And you don't know when this was taken off?
A. It wasn't until a good bit after the accident.
Q. You don't know when Y
A. I don't know when for a certainty; I wouldn't say.
l\1r. Philpott: All right.
The witness stands aside.
MR. HAI\I:P LOVELL,
called as a witness in behalf of the defendant, being duly
sworn, testified as follows:
DIRECT EXAMINATION.
11/16/62
page 137

~

By Mr. Young:
Q. Mr. Lovell, I believe you are a n1echanic by
trade, is that correct?
A. That's correct.
Q. How long have you been an automobile mechanic f
A. A little better than thirty-four years.
Q. And where do you work, Mr. Lovell f
A. Gardner Brothers aboveQ. "\Vhat type of vehicle does Gardner Brothers sell?
A. Dodge and Dodge trucks.
Q. vVere you working for Gardner Brothers-then you were
working for Gardner Brothers then in 1953?
A. Yes, sir.
Q. HaYe you worked on the 1953 Dodge pickup, half ton
model?
A. Yes, sir.
Q. On approximately, to g·ive us some idea, l1ow many trucks .
of that model have vou worked on?
A. "\Vell, it would he hard to determine the exact amount
but a good many.
Q. Would you say,-five, ten, or a hundred f
A. Well, the trucks with this same type of a steering 2'ear
on it, I would say it would run into hundreds.
~
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Q. Yes, sir. Are you fatuiliar with that piece of
steel there in front of you (indicating)-what is
~ that f
A. That's a steering drag link.
Q. This drag link, do you recognize it as the drag link off
. of a '53 model DodgeA. Yes, sir.
Q. Mr. Lovell, did you ever work on the truck of John
Nick Martin here, to your knowledge f
A. Yes, sir.
Q. How long would you say you worked on this truck prior
to J nne 23, 1960, do you recall¥
A. I couldn't recall. I would say between six and tweh·e
months would be mv contention that we worked on the truck.
Q. Do you recall the type work you did on that truck on the
occasion when you did work on itT
A. I do not.
Q. Do you recall whether or not you worked on the steering, as such f
A. No; I do not.
Q. Now, let me ask you this about that particular type of
vehicle. It is a matter of evidence t11at near the point wher.e
the drag link connects to the drag link pin which is part of
the wheel assetnbly, if I understand the testimony of the
experts to this point, that the connection is accomplished by
means of a spring; is that correct~/
A. That is true.
11/16/62
Q. All rig·ht. Now, let us assume, 1\tir. Lovell,
page 139 ~ that there has been excessive wear to tha.t particular joint-that is, the drag link joint at the
wheel-would that affect the steering or the play in the
wheel of a 1953 model Dodge pickup truck, half a ton?
A. The amount of play in the steering wheel with the-I'll
put it this way-with the vehicle sitting still, it wouldn't have
no effect in the amount of play in your steering ,,.,.heel, however, you might get on an excessively bad road and if you
will ·have cl1ug holes and it tnight feel more play in your
steel'in~ wheel by this end· being loose over here (indicating).
Q. But as to sitting still or driving it on a hard surface
roadA. A sn1ootl1 road.
Q. -{\\"en thoug-h you had (lX<:>£'ssive wear down at the
11/16/62
page 138
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wheel, there would be no abnonnal play as a result of that
wear that a driver would be aware of; is that correct 1
A. That's correct.
Q. Now, what if that wear were at the Pittn1an joint rather
than at the wheel; what if there were excessive wear there!
\Yould that tend to affect the steering· nwre or less than
wear-excessive wear at the wheeU
A. It would affect it more.
Q. At the Pittman joint!
A. That's right.
11/16/62
Q. Assuming there was excessive play or expage 140 ~ cessive wear rather at the wheel, at this joint
that I have referred to,-it's probably incorrectly put but you know what I'm talking about and I think
the jury does-assume that there has been excessive wear
there-wear so excessive that under stress or whether stress
or not, that breaks loose or falls loose, what would tlw driver
of that particular vehicle have to know, prior to tl1e time that
that occurred, that there was something wrong with his truck¥
'Vould he ln1ow prior to the time that that dropped down
there that there was anything wrong with it, of necessity¥
A. Not necessarily.
1\Ir. Young: Your witness.
CROSS EXA1\IINATION.

By !Ir. Philpott:
Q. All right, l\[r. Lovell, did J understand yon to say that
wea I" of a drag link at the Pittn1an n rm would refle<·t ntore in
the steering mechnnisn1 or the steering wheel than wear, say
at the rig·ht whee] on the drag link end over there (indicating)?
A. That's right.
Q. 'Yell, would ~·ou explain to tlti~ jury how tlu1t would he
~wcomplisherl when the 1notion-the lost motion on the right
whee] would have to travel throng-l1 two ronnectionR rafher
than one if the Wf\ar was at tl1e Pittn1an and that the more
connections you travel throug·h, the more lost motion vou
·
would have?
11/16/62
page 141

~
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By the Court :
Q. 'Veil, ~{r. Lovell, just explain why there would be n1ore
play there than there would be at the end of itA. I think, to clarifyQ. -the drag link, at the end of the drag linkA. 'Yell, to clarify that, this end of your drag link (indicating) fastens onto the Pittman arn1 which is secured up
to the bottom· of this steering shaft, as you can see, cmuiug
directly from the steering wheel, and your shaft is on the
end of that (indicating) and this connects directly to it, and
you have got direct control from your steering wl1eel to thi:;;
end at all times (indicating). Now, this end over here could
be loose-right tnuch loose-and still it wouldn't
11/16/62 affect your looseness up in this steering sector bepag·e 142 ~ cause your looseness would be in this wheel to itself over here.
The wheel could possibly be going a little in and out to itself without knowing it up here (indicating) and this steering
mechanismBy 1\!Ir. Philpott: (continues exan1ination)
Q. If that is true then, l\ir. Lovell, when you started to
turn the wheel, you have to exert force here (indicating)A. Yes, sir.
Q. That force is then transmitted over here; is that right
(indicating) ?
A. Yes.
Q. Because this rig·ht wheel n1ust operate before the left
wheel can turn under this type of truck; is that not right?
A. 'Vell both of then1 work together.
Q. Let me ask you this. Isn't there a tie rod running from
the right wheel over to the left wheel~
A. That's right.
Q. And isn't that what turns the left wheel wl1en the right
wheel, or when the pressure is applied on the right wheel; is
that correct?
A. Your tie rods control both wheels and hold them together.
Q. Yes, sir. In order to turn the left wheel,
11/16/62 where is the pressure exerted? Explain the mopage 143 ~ tion of the steering wheel, how is actually turns
the left wheel.
A. (There was no response.)
Q. Or maybe I can make myself more clear.· Is there anv
connec-tion to fhe steering gear running over the steering
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wheel and down to the steering gear other than this Pittman
arm that attaches directly onto here (indicating) Y
A. No.
Q. All right, sir.
A. It's to the steering gear.
Q. That is the only connection-that Pittman arm-that
Pittman arm is only connected to the right wheel-I mean this
tie rod or this drag link now is only connected to the right
wheel, the spi:Qdle of the rig'ht wheel; is that right Y
A. It connects to the arm to that wheel; yes, sir.
Q. This is sitting here just like this (indicating)-well,
first of all, how does this thing fit over on that end; does it
fit up like this (indicating) or over like this on the·wheelY
A. In this particular case here, I am not too positive
whether this goes up under the steering arm or on top of it.
Q. But, in any event, regardless of which way it fits, the
pressure would be applied to the right wheel and, in turning
that, it would burn the tie rod here (indicating); is that right,
and would cause the left wheel to turn?
11/16/62
A. The tie rod is hooked onto the same arm.
page 144 ~ Q. Over here on the right wheel; is that right·J
A. There are different connections but the same
arm.
Q. So all of the motion from the steering wheel to both the
right and the left wheel has to pass through this Pittman arm,
this drag link (indicating); is that right'
A. 'Veil, yes, you have got to pass through that joint for the
feel of your steering and would have to pass through that
joint in either case.
Q. That's right, therefore, if this thing was worn to the
point that this came completely out, are you telling the Court
that that wouldn't create play in the steering wheel to the
point that it came completely out of it?
A. Well, I'd say not an excessive amount of play in the
steering wheel.
Q. 'Vhat do you mean by ''excessive"; how many inches of
play would it cause in the steering?
A. An excessive amunt 'vould be over three inches free
travel in your steering wheel.
Q. And you don't think that it would cause it to turn in
excess of three inches?
A. It would have to be awfully loose.
Q. Well, it would have to be ioose,. Mr. Lovell, if it carne
completely out, wouldn't it?
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A. Of course, this thing is held in there (indicating); it's pulling up against it at all times.
~ It can be very, very loose and if it had greas~
enough in there to cushion it, then you might not
feel it any in the cylinder.
Q. Let me ask you this, Mr. Lovell. Is this connection over
here--and this connection here--identical to this connection
here (indicating) Y
A. Well, I'd say yes.
Q. Identical-they're built just alike, are they not 7
A. They are.
Q. And it is a spring situated right behind this cup here
(indicating); is that right!
A. Yes.
Q. Now, what is the purpose of that springY
A. Well, it holds the pressure up against it, up against the
top here (indicating).
Q. Holds the pressure up against the top there and over at
this ball here (indicating); is that right?
A. Well, it holds on more in a uniform position at all
times.
Q. Now, the pressure is exerted up; is that correct!
A. Yes.
Q. Up?
A. Yes.
Q. Now, when this-as a practical matter, this,
11/16/62 Mr. Lovell, I believe from the previous testimony,
page 146 ~ there is not much conflict that this actually fits on
the vehicle like this (indicating) Y
A. Maybe yes, that's correct.
Q. And this pressure being up or in this case down against
this (indi~ating), how would that spring have anything to do
with wear when the vehicle is being turned in that direction;
how would that control play, in other words, when it's going
around like that?
A. Well, if this thing is down in there in that socket and
floating loose in there, it can jump up and down more so with
more play in it had the spring held with some tension-to hold
it up.
Q. Yes, sir; it would create and it would have a tendency to
keep it in place so far as upward is concerned, or in this case,
of course, since it was· attac·hed in that manner (indicating),
it would have a tendency to force the drag link itself up from
this connection here where it connected in, but what effect

11/16/62
page 145
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would it have so far as when vou started to turn it and it went
this way (indicating) and that way (indicating) and around
that way?
A. Well, if it didn't have the springQ. Exan1ining that ball there, l\ir. Lovell f
A. -to hold any tension on this, it would have j-u.m.pted out
or, in any direction, sideways or up or down
11/16/62 either.
page 147 ~ Q. But it would still jump sideways when it had
worn enough to jump off of that, would it not 1
A. vVell, in order for it to jump off it would have to wear.
Q. Completely out f
A. Yes; just out here on the bottom and pennit the pin to
come through.
Q. And are you telling the Court and jury that even though
it had worn that much, there would be no appreciable play in
the steering· wheel~
A. It could be worn enough to where it wouldn't be an excessive amount of play on a smooth road or a car sitting still
on the floor.
Q. "\Veil, how about driving it on a dirt road?
A. On a bumpy road, as I stated before, or on a rough
road, I think be would be able to tell it all right.
Q. We're not. talking necessarily of the wheel shimmying,
Mr. Lovell; we are talking about the play in the steeringwheel.
A. I know.
Q. And we are also talking about a steering mechanisn1
that has worn so much that it has separated or co1ne apart.
The Court: Do you know the question?
By Mr. Philpott:
Q. Have you ever seen one of these worn outbefore (indicating)?
~
A. Yes, sir.
Q. On a '53 Dodge?
A. Yes, sir.
Q. And you have seen them worn-out before!
A. Yes, sir; I have seen them come out before .

11/16/62
page 148
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~IR. RALPH HO"'\VELL,
called as a witness in behalf of the defendant, being duly
sworn, testified as follows:

DIRECT EXAl\'IINATION.
By

~fr.

Young:

Q. nfr. Howell, what is your business 1
A. I run a garage.
Q. Now, you will have to speak up please, sir, so that this
gentleman over here can hear you. Look in that direction.
A. Garage owner.
Q. And where is that garag·e located?
A. Old Center Community.
(~. Do you know the defendant, John Nick i\tiartin!
A. Yes, sir.
Q. It is a matter of evidence here tl1at some11/16/62
time prior to an accident which occurred on June
page 149 ~ 23, 1960, t11a t he brought the vehicle involved in
that accident to your place of business for purposes of having it inspected; is that correct¥
A. Yes; five months before, I think.
Q. Five months before. Do you have any records with you
relating to inspection of that particular vehicle 1
A. Yes, sir.
Q. 'Vhat records do you l1ave with you?
A. The sticker receipt-a copy.
Q. 'Vhat does that sticker show?
A. It 'vas inspected on the 20th of January, 1960.
Q. Do you recall what you did to that truck on that occasion-did you yourself handle the sticker?
. A.. Yes, sir.
Q. 'Vl1at did you do to that truck, if anything 1
A. I adjusted the brakes, fixed some lights-signal lightswindshield wipers, and exhaust line.
Q. And what was the cost of that to .John Nick lVIartin ~
A. $fl.OO.
Q. All rig·ht. 'Vhat else did yon do, if anything, and wl1at
otlwr checks did you make at that time, if anything, or what
other parts of the automohile did you check?
A. I checked everything· that ·the inspection manual rrquire~.

Q. Does the inspection n1anual say anytl1ing
11 .116/62 about steering!
pa.ge 150 ~
A. Yes.
Q. And, if so, please tell the Court and Jury
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exactly what you checked in that-that is, relating to the
steering of this particular vehicle.
A. I checked the play in the steering, the king pin bushings,
tie rod endsQ. How do you check the tie rod ends?
A. I have somebody shake the steering and I look under
it, and then I also put it up on the lift and check them with
my hands to see if they are loose.
Q. Did you do that on this particular truck Y
A. Yes, sir; I did.
Q. Would you please state whether or not it was loose.
A. It was not.
Q. Did you find anything wrong with the steering at that
time?
A. No; I didn't.
Q. Are you required to keep these inspection stickers, by
law (indicating)?
A. Yes; for two years.
Q. Has it been two years now?
A. This was the 20th, 1960; yes, sir.
Q. All right; let me have it. I would like to introduce this
into evidence, if the Court please, as Defendant's Exhibit F.
11/16/62
page 151

~

The Court: Mr. Bieler, mark that inspection
sticker, please, sir, as Defendant's Exhibit F.

(Inspection sticker, No. 463821, dated 1/20/60, referred to
above, was received in evidence and marked, Defendant's
Exhibit F.)

•
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•

•

•

CROSS EXAMINATION.
By Mr. Philpott:
Q. Mr. Howell, you say you inspected the vehicle on
January 20th T
A. That's right.
Q. What is this (indicating)?
A. That's a tie rod.
Q. Is it a tie rod or drag link!
A. Or drag link-some people call it that.
Q. And, in inspecting this vehicle, will you tell the Court
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just how you say that you get up under it and check it for
excessive play?
A. Just take hold of it.
Q. And take hold of it?
A. Yes; and shake it up and down.
Q. You shake it?
A. Yes, so if there's any play, also to the sides.
Q. Now, this was done on January 20th on this
11/16/62 vehicle. It is in evidence now that this drag link
page 152 r end (indicating) wore out to t11e point that it b0came separated, causing this vehicle to wreck on
the 23rd day of June, 1960, some five n1onths and three days
after you inspected it. Would a tie rod wear out in that length
of time?
A. I have known a lot of them to wear out in tba.t length
of time.
Q. You have known lots of them to wear out in that length
of timeY
A. Yes, sir.
Q. The drag link wear out in that length of time?
A. Yes.
Q. So the fact, if it was tight on January 20th, wouldn't
mean that it wouldn't have worn out since that time, up to
June 23rd ; is that right?
A. If it was run on a rough road through mud and not
greased properly, it can wear out and I have known it 'to
happen in three months.
Q. In three months?
A. Uh-hum.
Q. And it is perfectly possible for them to wear out in
fiveA. Yes.
Q. -five months and three days?
A. Yes, sir.
11/16/62
Q. Does this-can you look at that and tell
page 153 ~ whether it is worn-out or not (indicating)?
A. Yes; it is worn-out.
Q. Worn completely out?
A. Yes, sir.
Q. I believe, when it's fully assembled, it looks somethinglike this (indicating); is that correct?
·A. But there's part of that one broke off.
Q. Mr. Howell, when you're checking these vehicles for
play or for excessive wear in th(l steering mechanism, do von
move the steering wheel?
·
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A. Yes, sir.
Q. Would a worn-out drag link end, attached to the right
wheel, cause excessive play in the steering wheel?
A. A drag link will; yes, sir.
Q. It would cause excessive play in the steering wheeU
A. It would cause some.
Q. And you would realize that when you were jigg·ling the
steering wheeH
A. (The witness nodded his l1ead.)
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11/16/62

page 154 ~

MR. SI~IPSON MITCHELL,
called as a witness in be·half of tbe defendant, being duly
sworn, testified as follows :
DIRECT EXAMINATION.
By ~ir. Frith:
Q. I believe your name is Simpson 1\litchell1
A. Simpson Mitchell.
Q. And, Mr. ~1itchell, you are associated with the ~Htchell
Howard Ford Company here in l\Iartinsville; is that correct'
A. R.ight.
Q. And what is your capacity there 1
A. Shop foreman.
Q. How long have you been doing mechanical work?
A. I did mechanical work about fifteen and eigl1teen years
and have been shop foreman a little over ten.
Q. Now, as such shop foreman there, do you come in contnct. with the steering- m~cl1anism of 1notor vehicles?
A. Yes, sir.
Q. Do you ever run into a 1953 Dodge pickup,
11/16/62 halfton!
pag-e 155 ~
A. Yes, sir; I reckon I've got them all.
Q. Now, Mr. Mitchell, have you at my request,
on a previous occasion, examined this steering arm (indi-

f
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eating) that is in evidence and that caine from a vehicle owned
by John Nick Martin f
A. I don't believe I ever looked at this before.
Q. You have not seen this one (indicating) but have you
and I looked at other steerings arn1s that were very similar?
A. Yes, sir; that's right.
Q. Now, is that what is known as the drag· link-or link?
A. Yes, sir.
Q. And what does that connect to-with the steering
mechanism and one of the wheels?
A. Yes, sir; it connects from the Pittman arm of the steering and runs across to the right-hand side and hooks to the
steering arm, and then the. drag link hooks from the right
side back to the left wheel (indicating).
Q. All right, sir. Now, this is the-what is this called then
(indicating)?
A. The drag link.
Q. This is the drag link. And do you know how this end
he1·e is made up (indicating); do you know what it has inside
of it?
·
A.
ell, it is made with a-I don't hardly
11/16/62 know how to explain it just exactly-but anyway,
page 156 ~ it's put in from underneath here (indicating) and
it's turned down to a round joint,Q. Yes, sir.
A. -and then it's packed in and have a bottom and spring
loaded, and then this cap is put on (indicating) so it will be
free motion so that you can turn it and yet it's tight-the
springs holds it tight.
Q. Yes, sir.
A. But yet it's got to have a free motion so that you can
guide the vehicle.
Q. Does that spring exert a lot of pressure?
A. Well, I don't know just how much pressure it does really
exert.
Q. Does it exert pressure forwardA. That's right.
Q. -so far as the bolt that connects it?
A. It has a tendency to have-to pushing this out (indicating) at all times.
Q. All right. Now, this is in evidence and came from thC'
end here which connects with tlw right-hand wheel (indicating-). and what would this he called (indicating)?
A. Well, that there is-we always call it the drag link end,

"r
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or the tie rod end. Now, this one is made and there are a lot
of them-it's made where they come loose.
Q. Now, tl1is, I believe, appears to be beveled
11/16/62
page 157 ~ or it is not a square right here (indicating)!
A. That's right.
Q. Sort of a ball and socket proposition 7
A. That's right; ball and socket.
Q. Then would you tell the Court and jury what effect the
spring inside would have on this portion here?
A. It holds it tight; it holds it somewhat witl1 a pressurea constant pressure-on it here so that it will be tight. I
don't know whether it's because of the spring loaded, more or
less, but just makes it so that yo~ can guide it easier, but still
yet, when you hit a rough place you don't get a slapping.
Q. All right, sir. 'Vhat is the rubberized-looking portion
here (indicating) ?
A. That is to keep the dirt and grease in and the dirt and
water from getting in, when you run through mud.
Q. All right, sir. Now, 'vould you tell the Court and jury
what. effect, if any, that son1e wear of thi~ portion llel'e (indicating) might have on tl1e steering wl1eel itself?
Let me put t1Ie question to you a little differently. 'Vould
that necessarily affect the play in the steering w11eel 1
A. Normally speaking, it will, but as sn1all as this play is
here (indicating), it l1as to be a lot for it to detect it. in turning.
11/16/62
Q. In othe1· words, it l1as to be a lot of wear
page 158 ~ for it to be detectable in the steering gear?
A. That's right, and the chances are you
wouldn't have that much pressure on it, just normally feeling
of it, to tell.
Q. Now, if this portion here, this outside portion here,
wears (indicating) what does that spring do; does it take
up tl1e pressure and take up that space?
A. That's right; that's exactly right.
Q. And continue to exert to hold it tight there?
.A.. That's right.
Q. Is that any different in the type or the amount of the
play in the steering wheel that might come from a loose fitting at the Pittman arm than from a loose fitting over at the
wheel?
A. 'Veil now, these two fittings here, there wouldn't be any
difference (indicating) but up in your other part of you'r
steering-, it's a whole lot larger than both and the m01·e play,
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Simpson Mitchell.
why you detect it a whole lot quicker than you would on this
smalJer item (indicating).
Q. In other words, you're saying there is a larger radius
in the Pittman arm area; is that correct?
A. That's right.
1\Jir. Frith: All right. You may examine.

CROSS

EXA~fiNATION.

By Mr. Philpott:

•

•

•

•

•

•

•

•

•

•

11/16/62
page 160 }

Q. All right, l\ir. ~Iitchell, then when we say that this would
not show too much play in the steering wheel unless it was
worn a whole lot?
A. That's exactly right.
Q. Now, if it was worn so much that it actually came loose,
ns this one did, to where it wore completely through, could
yon imagine it wearing any more than that Y
A. That's about the limit.
Q. That's about the limit!
A. Yes.
Q. All right. Well, I 'II ask you this then. \Vhen it had
worn to that point, would there be excessive play iu the steering wheel?
A. At-normally speaking, this spring loader (indicating)
takes care of that wear.
Q. Yes, sir.
A. And I have known this to happen quite a few
11/16/62 times on various otl1er vehicles.
page 161 } Q. Well, we're talking about the Dodge.
A. \Vhich-that you woulcln 't detect it until it
l1ad fell off, because this spring loaded iu this position and
this rubber is pushing d<>wn tight on there (indicating), it
will take it up. In other words, in average time, you don't
exert enough pressure on it to feel it or to tell. It don 't-in
other words. it holds more than you hold.
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11/16/62
page 163

•

•

•

•

•

•

•

•

•

•

~

Q. So this spring action would have no effect oft that-this
spring that is in here, it holds it up and it doesn't have anything to do with the moving of it in that direction~
A. That holds it so where it will turn. You see, that ·has
to turn every time.
Q. It holds it to where it will turn, Mr. l\1itchell, but when
it's worn in there and this ball in there has worn to the point
that that one is wornA. Uh-hum.
Q. -there would be no play in the steering wheel?
A. This spring there takes up the slack as fast as that wears
out. This little washer, you see, right here (indicating).
Q. Then what would make the car shimmy, Mr. Mitchell'?
A. The general looseness of all this (indicating).
Q. Well, what could be n1ore g-enerally loose than one of the
main connections to the steering wheel?
A. Well, I would say so, but this one, not often will cause
enough play for it to s'himmy, just one rod. Now, I haYe
known it to happen time and time again .

11/16/62
page 165

•

•

•

•

•

•

•

•

•

•

~

Mr. Young: Have you been sworn, 1\{r. Bieler?
Mr. Philpott: Now, if the Court please, I am going to object to the use of Mr. Bieler as a witness in this matter unless there was a showing of a contradiction in the prior testimony.
The Court: Yvell, I think there was. All right, gentlemen,
rome to Chambers.
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In chambers.
~:lr. Philpott: The plaintiff has stated that he made those
statements. He hasn't denied making those statements, Judge.
The Court: "\Vell, here is what he did___.:he made one statement on the stand today and he didn't make the statement
before.
~lr. Philpott: And, on cross exan1ination, and then when be
was asked about making the statements, every time Mr. Young
read the statement to 'him and asked him if he made it, he replied, ''Yes, he made it.''
The Court: "\Vell, his excuse for not having told the same
statement was that be was not paying particular attention.
Now, as far as the defendant is concerned about
11/16/62 his statement today is that he stated between
page 166 ~ \V ard 's Garage and the place where the accident
happened, be noticed a more than usual amount
of the turning of the wheel. l-Ie did not make that same statement on the prior trial in this case.
1\fr. Philpott: If the Court please, I hate to take issue with
you but have you read the record'
The Court: It is my understanding that he didn't.
1\·fr. Philpott: 'Vell, would you read page-what is it,
Jimmy?
l\fr. Young·: 23 and 24. Your Honor, this is what I planned
to put in evidence-that is what I questioned him about.
The Court: He said he wasn't paying any attention to his
questions, or to the questions that were asked him before.
1\fr. Philpott: All right. If the Court please, if you will
read this part here, I believe that Mr. Young was asking1\fr. Young: That was your question.
lir. Philpott: I mean, that you read to the witness.
1\{r. Young: Yes ; that's correct.
The Court: All right.

(Tl1e Court read the portion of the transcript submitted to
him.)
l\Ir. Philpott: I'm not particularly concerned about that
particular issue. I don't care so much about it.

11/16/62
page 167

~

(Thereupon, Court and counsel returned to the
courtroom at 2:45 o'clock, P. 1\f., and the trial continued before the jury as follows:)
·
The Court: .Just dictate your stipulation, 1\{r. Young.
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Willie Shell on..
STIPULATION.
1\ir. Young-: If the Court please, it is agreed between
counsel that pages 23, 24, 35 and 36, which have been taken
from a transcript of evidence in the case of Bonnie Penn
versus John Nick Martin, heard November 13, 1961, is true
and accurate and we would like to have-we would like to
present these pages as Defendant's Exhibit G at this time.
(The four pages of tlw transcript, referred to above, were
received in evidence and tnarked, Defendant's Exhibit G.)
The witness stands aside.

MR. WILLIE SHELTON,
called as a witness in behalf of the defendant, being duly
sworn, testified as follows:
DIRECT EXAl\fiNATION.
By Mr. Frith:
Q. Your name is 'Villie Shelton Y
~
A. That's right.
Q. Speak up more loudly, if you please, so all
these gentlemen over here can hear you. What is your age?
A. Twenty.
Q. Twenty years of age?
A. That's right.
Q. It is in evidence that on the 23rd day of June, 1960, you
were working at 1\ir. C. E. Ward's Service Station on Route

11/16/62
page 168

58.
A. That's correct.
Q. And in the Penn Store Section; is that correctT
A. That's correct.
Q. Now, up until that time, were you fan1iliar with a 1953
Dodge pickup, one-half ton truck, that .John Nicl{ Martin
owned?
A. Yes, sir.
Q. Did Mr. 1\{artin on occasions stop there at the service
station and have his vehi~le serviced and do other shopping

fuereY

·

A .. That's right.
Q. Did vou ever yourself have occasion to grease and other·wise service his truck T

A. That's right.
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Willie Shelton.
Q. Now, in relation to the 23rd day of June,
when the wreck occurred, had you sometime fairly
~ or not too n1any weeks before that had occasion to
grease and service his truck?
A. That's correct.
Q.
ould you recall approximately how long it had been
before the accident?
A. I would say about a couple of weeks.
Q. About a couple of weeks?
A. That's right.
Q. How are you able to ren1ember that it was about a couple
of weeks?
A. Because when I greased it and checked it out, I would
say rather a couple of weeks, and I'll say when I checked the
truck out, there was nothing wrong; with it.
Q. In other words, you heard about the wreck; is that
right?
-A. That's right; yes, sir.
Q. And you say, when you checked the truck out, just what
did you do?
A. Well, we greased them-we checked the tie rods, ends
on them, and everything.
Q. You checked the tie rod ends f
A. Yes, sir; that's right.
Q. Did you find anything at all wrong with the st€'ering on
this man's truck at that time?
A. No, sir; I dicln 't.

11/16;62
page 169

'V

~'.[ r.

Frith: All right, no furtlter questions.

11/16/62
page 170

~

CROSS EXAMINATION.

By }\lfr. Philpott:
Q. How long have you been a mechanic?
A. (There was no response.)
Q. vVhat experience have you ever had in repairing vehicles"? .
A. None.
Q. N on€'. How long had you worked for Billy 'Yard!
A. I would say approximately five years.
Q. Five years. How many times did you service Mr. ].\fartin's truck from J anuarv until June 23rd f
A. I'll say he had it g;eased just about twice a month.
Q. Twice a month?
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A. On the conditions of the road he lives on.
Q. \Vho did the greasing1
A. I did.
Q. What record did you put on the vehicle to indicate that
you had done that work¥
A. We don't make a record of it.
Q. You made no record whatsoever?
A. Nothing but the sticker on it that we put with how 1nany
1uiles it was.
Q. Did it have a sticker on it at the time of the
11/16/62 wreck1
page 171 ~ A. Well, I put one on it.
Q. Have you ever been back to see whether it is
on there?
A. No, sir.
Q. You ·have no records whatsoever to substantiate what
you are saying; is that right 1
A. That's right.
Q. And I believe on one occasion you looked for some records up there at Billy Ward's Store on the account, did you
not, and you could find none?
A. The only record I put on there was the sticker where
it was for miles it had gone since it was greased.
Q. Did you charge these to Nick's account-that is, on
his account there-at Billy Ward's Store, or did he pay for
itt
A. I think he paid for it.
Q. \Veil, were you looking now through the records up there
on one occasion to see if he had charged any service f
A. No, sir; I don't go through the records.
Q. Did you and lVIr. 'Vard-and wl1o is the otl1er 1nnn who
works up there 7
A. Stafford Caskie.
Q. Stafford, who?
A. Caslde.
11/16/62
Q. 'Vere they looking through the records up
page 172 ~ there to determine if they had any record of his
l1aving it g-reased; do you recall that occasion?
A. I wouldn't know about that.
Q. You don't recall it?
The Court: He said he would not know about that.

By Mr. Philpott:
_Q. Well, you were there, were you not f
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H'illie Shelton.
A. I was there when I greased it.
Q. 'Veil, you haven't been gone :fron1 up there for about
six months, have you?
A. That's right.
~fr.

Philpott:

All right.

By The Court:
Q. Let n1e ask you a question. vVhen you grease a vehic.le,
what do you do to it-what parts do you grease~
A. I grease all the ball and joints that is, and grease on
the springs on the back end.
Q. And the sticker that you <lescrihed to l\II'. Philpott,
what does that show?
A. You put the mileage on it when it was greased and
the checkouts-what you did to it, the lubrication and oil
changes.
Q. And where do you attach or affix that sticker f
A. On the door on the side.
11/16/62
Q. On the door?
page 173 ~ A. Yes, sir.
The Court:
By

~Ir.

All right.

Philpott:

(continues examination)

Q. One more question. Looking at this steering n1echanisn1
(indicating), what is this~
Tie rod.
Tie rodt
Yes.
This is a tie rod~
Yes.
Q. Do you know where it is connected to?
A. Yes.
Q. What part of the vehicle is it connected to f
A. There's two sections of it. This is the short-there is a
short one and then there is a long one.
Q. All right. vVhere is this connected to f
A. Well, it connects to the one and then it runs over and
connects to the other one.
Q. Connects from one wheel to the other?
A. No.
Q. Well, from what?
A. From the other tie rod end.
Q. The other tie rod enrl?

here
A.
Q.
A.
Q.
A.
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A. It's got two tie rod ends and one runs over
halfway and then the other one connects to that
~ and runs over (indicating).
Q. The rest of the way; is that right?
A. Yes, sir.
Q. And that is your recollection of this vehicle; in other
words, that this is the short one or the long one?
A. That is tl1e shorter one.
Q. This is tl1e shorter one. Now, when you grease the car,
do you grease the fitting·s; is that what you do grease?
A. Yes, sir; that's right.
Q. How do you determine whether a fitting is frozen and
getting grease or not 7
A. Well, if you grease, and if the grease don't go through,
then it's stuffed up.

11/16/62
page 174

The Court: Can you hear hin1, Mr. Bieler!
The Reporter: Yes, sir.
By Mr. Philpott :
Q. If the grease fitting-or if the grease doesn't come
through, then it's stopped up?
A. Yes, sir; that's right.
Q. Do you know whether or not on this particular vehicle,
that it was stopped up or not?
A. 'V ell, if it's stopped up, you take something out and
put(~. "\Veil, was it stopped up on this one~
11/16/62
.A. No, sir; it wasn't stopped up.
page 175 ~
Q. 'Vould you know what excessive wear was in
a tie rod if you saw it 1
A.
ell, if it was wore a little; yes.
Q. Yes.
A. Yes.
Q. 'Vas this one worn 7
A. Not at the time.
Q. Now, let me ask you tl1is question. You were stating
that you greased this car two weeks prior to this accident?
A. That's right.
Q. And at that time these ball joints and this one here (indieating)- were not worn 1
A. That's right.

''r

1tfr. Philpott:

That's all.
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Bonnie Penn.
RE-DIRECT EXAMINATION.
By Mr. Frith:
Q. You didn't take it off 7
A. No.
Q. From what you could see, it wasn't worn Y
A. That's right.
Mr. Frith:

All t·ight.

The witness stands aside.
page 176

~

Mr. Young: I would like to ask some questions
of the plaintiff. Since he has some difficulty hearing, and could I ask him where be sits-<~ould I ,just ask him
if he drives a vehicle?
The Court : All right.
MR. BONNIE PENN,
the plaintiff, having been previously sworn, testified- as follows:
CROSS EXAlfiNATION (CONTINUFJD)
By Mr. Young:
Q.Do you have an automobile-a license rather-have you
driven a car?
A. Yes, sir.
Q. Had you driven a car on the day that this accident occurred-did you have a license and were you able to drive
a vehicle?
A. Sir?
Q. Were you able to drive on the day fl1is accident occurred in 19607
A. Oh, before I got hurt, I was.
Q. Yes; that's what I mean .
.A.. Yes, sir.

•

•

•

•

•

•

•

•

•

•

11/16/62
page 177 }
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J\1R. GEORGE D. DICI<:ERSON,
called as a witness in behalf of the plaintiff in rebuttal, being
duly sworn, testified as follows :
DIRECT EXAl\fiNATION.
Bv 1\Ir. l\1cGhee:
"'Q. 'Vould you state your full na1ne, 1\Ir. Dickerson?
A. George Divers Dickerson.
Q. Would you give the-I believe you are in the field of
auto mechanics; is that correct·f
A. I beg your pardon'
Q. Are you in the filed of auto mechanics; are you an auto
mechanic~

A. I am a service manager there at Stuart J\{otors-actually, I don't do any work but I a1n in contact with the mechanics
that do the work and lots of time I diagnose the
11/16/62 trouble or troubles when the job comes in.
page 178 ~ Q. 'Vill you go ahead and describe to the jury
how long you have been in the field of auto
mechanics and what your positions have been, and what your
present position is.
.
A. Twenty years, I would say, as parts manager and service manager. The majority of it was service manager.
Q. And what is now your present position Y
A. Service manager.
Q. Service 1nanager f
A. Yes, sir.
Q. And where are you?
A. At Stuart Motor Cotnpany, Stuart, ·virginia.
Q. Is that a dealership in Stuart?
A. That's the Chevrolet dealership.
Q. And you are the service manager?
A. Yes, sir.
Q. In your position, do you come in contact with mechanical
-auto mechanical problems in working on servicing cars, and
so forth?
A. Yes, sir.
Q. 1\{r. Dickerson, I believe you have examined tl1is drag
link (indicating) and this instrutnent, and how this was worn,
and this piece here (indicating) on a prior occasion: is that
correct?
A. That's correct.
Q. From your examination and your experi11/16/62
page 179 ~ ence and skill as a mechanic, would you tell the
jury if this bas worn, as your examination revealed it l1as and worn to the extent that it would come loose
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Leonard Wood.
and whether the driver, who was accustomed to driving the
vehicle and was used to driving the vehicle, would be able
to tell that there was something wrong-not necessarily that
-but that there would be or there was something wrong or
unusual about the steering mechanism on the vehicle~
A. I believe that if a tie rod end is loose-I n1ean, you're
going to have excess play in the steering wheel. I mean anywhere in the linkage and you will have to turn the wheel more
to take up the slack before you will actually cut the front
_wheels.
Q. So, if that is worn and if anyone accustomed to the
,·ehicle, and by driving it and feeling the steering wheel,
should know that there is something wrong with the vehicle f
A. vV ell, I would think so; yes, I mean.
:Mr. 1\!cGhee: All right, sir; your witness.
CROSS EXAMINATION.
By l\!Ir. Young:

.
Q. You didn't ever drive this truck-this particular truck
-you never drove it?
A. No, sir.
Q. You don't know whether there was any play in the
steering wheel or not?
11/16/62
A. No, sir; I don't.
page 180 ~

•
~fR.

•

•

•

LEONARD "\VOOD,

ealled as a witness in behalf of the plaintiff in rebuttal, being
duly sworn, testified as follows:
DIRECT EXAl\IINATION.

Bv 1\IIr. McGhee:
~ Q. vVould you state your name please?
A. l.Jeonard Wood.
Q. W'hat is your present position of employment?
A. Mechanic.
Q. Where are you a mechanic?
A. Patrick County Motor Company.
Q. Is that a distributorship and garag·e there in Stuart?
A. Ford dealership in Stuart.
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Q. Ford dealership and garage in Stuart?
A. Yes, sir.
Q. Mr. Wood, would you give the jury your experience
as an auto mechanic in the field of auto mechanics Y
A. About twelve years.
Q. And where have you worked and w·hat type of work have
you done during that period?
A. Oh, on Army trucks and automobile racing,
11/16/62 and so on.
page 181 ~ Q. You have had general mechanical-auto
mechanical-experience?
A. Yes, sir.
Q. I believe on a prior occasion you have examined this
drag link (indicating) and connection (indicating) here?
A. Yes, sir.
Q. All right, Mr. '\Vood, will you tell the jury, from your
examination of that and the fact that it became so worn that
it came loose, from your examination and experience as an
auto mechanic, would the operator-the customary operatorof a vehicle in operating that vehicle, should he know or
would he have a warning that there was something wrong
with the steering?
A. Yes; he would. You see, a quarter of an inch or an
cig·htb of an inch play here at the spindle (indicating )or the
Pittman arm, well, then at the steering sector which has got
a twenty to one reduction-and a little play down in here
(indicating) is a whole lot up to the steering wheel.
Q. So any driver of the vehicle should be able to feel loose
play in the driving and operation of the wheel?
A. Yes, sir ; because that is the connection between your
steering sector, your Pittn1an arm, and your spindle and any
play created in that distance would show up in the steering
wheel.
I\{r. I\fcGhee: All right. Your witness.

11/16/62
page 182

~

CROSS EXAl\·fiNATION.

Q. Mr. Wood,-is it "Wood"?
A. Yes, sir.
Q. Is that correct? Mr. V/ood, are you aware of the fact,
of course, based on your experience of twelve years here,
that at the joint there is a spring (indicating)?
A. Yes.
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Q. .And that spring holds the joint, I guess, and holds it
together and keeps a constant-or effort is n1ade by that
spring to keep a constant pressure ·r
.A. That is correct; yes, sir. That keeps the pressure directly holding the ball and the drag link tight.
Q. Right. Now, if there were no spring there at allA. v\Tait just a minute. That keeps it tight up and down
(indicating).
Q. Yes.
A. But still under force of the side slack-the side slack
will still be in it.
Q. Yes, under force.
A. Well, I mean normally, you see you can put a lot of
pressure just with the steering wheel with ease on that twenty
to one ratio.
Q. Now, you aren't trying to tell the Court
11/16/62 and jury that in every instance every automobile
page 183 ~ that is worn at this particular point responds
exactly the same to the driver up at the wheel
position, are you f
A. No, not exactly the same· but what I was getting at
and trying to get the point across is that this spring that you
were talking about, that keeps this drag link tight with the
ball up and down (indicating), but not when you go to the
side thrust. It don't have very much to do with that.
Q. Right. If the car was, and if I understand you correctly,
this would be the situation, you take a joint that is worn and
you jack the front end of the car up,-that is, off of the
ground completely-even though it might be worn, there
wouldn't be enough pressure brought to bear on the wheels
because they wouldn't be sitting on anything for that to be
or for there to be any slack in the wheel, yet if you put it
down where there had to be some pressure applied, then the
friction between the ground and the tire then, you 'vould feel
this waver (indicating). Is this what you are saying?
A. Now, you're talking about if the car is jacked up that
you wouldn't notice it as much as with it on the ground?
Q. I'm just trying to see if I understand you and that is,
in effect, what you told me; is that right?
A. That's about right.
Q. Then the degree to which you mean-tl1e de11/16/62 gree of wear or the degree to which the wear was
page 184 ~ transmitted to the driver would varv with each
·
vehicle, wouldn't it 1
.A. Well, some.
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Q. It would depend on each vehicle 1
A. Some but in this bad a joint, it would definitely show
up in the steering wheel.
Q. Well, are you aware of the fact that when you examined this end, that not only had it dug into the concrete,
for a considerable distance, but had been dragged by the
wrecker truck people 1
A. I'd say due to the way it looks right now. I don't know
anything about w·hat it looked like when it was on the
vehicle.
Q. You don't know and you didn't know that it had plowed
into the concrete for a considerable distance 1
A. I was just judg·ing from the way it looks right now.
I can't go on nothing else.
Q. I believe there is nothing tricky about this question, ~fr.
Wood. You didn't know that it had been dragged from the
point of the wreck several miles back to the place where it was
finally stored for junk purposes, did you?
...~. No; they said this was the way it was found (indicating).
Q. Then you assun1e that this is the way it actually came
off the car and looking just like that?
A. Yes, sir.

11/16/62
pag·e 185

~

Mr. Young:

No further questions.

By The Court:
Q. "\Vas the worn area, Mr. 'Voocl, that you were speaking about, was it on the inside or the outside 1
A. "\Veil, you see right here is the ball (indicating) and
when this wears enough to come up through this hole, well,
you could have at least, well, at least an eighth of an inch
slack this way (indicating) or an eighth of an inch on each
side (indicating) and this thing down here, you see, loads it
up this way and is holding this ball this way (indicating) but
under pressure this way to the side, you've still got your lost
motion.

•

•

•

•

•

RE-DIRECT EXAl\fiNATION.
By ~~ r. McGhee:
·Q. Mr. vVood, there was some question about whether the

r·ondition now is the same as it was at the time of the acci-
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dent. If it was worn enough so that it would come loose and
pop out, would your answer still be the same?
A. If it was worn loose enough to pop out?
Q. And you hadn't even seen that and I told you that it
had worn to the extent that it just popped off and came loose,
and you hadn't seen this at all, then would your answer be
the same?
A. It would.

11/16/62

page 186 ~

RE-CROSS EXAMINATION.

By Mr. Young:
Q. Mr. 'Vood, are you .aware of the fact that there are
tin1es when a new car has this same sort of trouble and that
this linkage has dropped off of a new car?
A. I am.

•

•

•

In chambers at 3:10 o'clock, P.

•

•

~L

l\fr. Young: If the Court please, we would like to renew
the motion to strike, and again would like to say
11/16/62 that although we do not concede nor do we bepage 187 ~ lieve that Bonnie Penn occupied the position of
a paying passenger, in the vehicle driven by
Preacher Martin on the occasion in question, that for the
sake of this motion, we will restrict ourselves to arguing
whether or not there has been any negligence whatsoever
shown-that on the part of Preacher 1\fartin.
It see1ns to me, sir, and I respectfully subn1it, to be abundantly clear at this point that l\{artin neither knew, nor was
put on notice to the extent that he should have known, that
there was anything wrong with this car. It would appear that
this arm was worn (indicating). It would also appear, looking back on reflection, that it was worn to a great extent.
That is not the point, and that is not the question. The question is, was that knowledge brought hon1e to .Toln1 Nick ~far
tin and, if so, how.
The bruden of showing that rests on the plaintiff. The
plaintiff has fallen far short of showing that.
Mr. McGhee: May it please the Court, again we are ar~u
ing the same point so this will be somewhat repetitious. 46.1282 of the Code of Virginia states:
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'' }ijvery motor vehicle being operated upon a highway shall
be equipped with steering gear adequate to insure the safe
controlling of the vehicle and which shall not show signs of
weakness or breaking under ordinary conditions.''
11/16/62
page 188

I think the defendant would readily admit that
his steering gear did not cmuply with the statutory requirements of the Code of Virginia.
It is our position that if that Code is not con1plied with,
and the Courts have held over and over that the violation
of the rules of the road as to how you shall operate and
1naintain your vehicle constitutes negligence per se. He
failed to comply with this statute and that in itself is negligence. Driving that car in that condition is. It was dangerouf'\
to hhn and anybody on the road and that is the very purpose
of the statute, is to keep ears in that condition off the •·oad.
Now, as far as any knowledge he had, he wouldn't feel that
he had to know about it, but when you have six expert mechanics who come in and testify unequivocally and absolutely
that there would be an excessive amount of play in that steering wheel, then what in the world else do you have to say
when you say there is no evidence 1 They didn't hem or haw
or say it might have been or it could have been or it 1night be
possible but they said that there would be an excessive
amount of play-six competent mechanics, ranging on up to,
I think, around thirty years' expedcnce and all fl'mn dealerships in Stuart where these people live, to lVIr. Prillaman
in Bassett, and each of them competent. Now, there is no
question about their competency; there is no question a bout
their testimony.
11/16/62
Now, t'hat right there, I submit is certainly sufpage 189 ~ ficient to take this case to the jury. If there are
any conflicts in the testimony, and if the defendant has said that he didn't know it, then 1\tir. Young is
viewing his evidence only-only his evidence, and is taking
that and disregarding fhe evidence of the plaintiff. Now, if
there is a conflict in the evidence, that is for the jury to decide,
hut certainly we can't ignore six competent witnesses and experts and say that what they say has no application. If
there is a conflict, then it is tl1e purpose of the jury to resolve that conflict.
~fr. Young: If the Court please, this does not qualify aR
a rule of the road. It is the heading of the chapter itself
there for the Court to-I am dealing with a type vehicle that
does· not place the burden on any operator Qf a car to know
every part he had in that car is mechanically sound .at all
times.
~
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The Court: The gravamen of the statute or rather an essential ingredient of the statute is that the defendant had
some knowledge of the defect of it. Now, when we get to the
civil aspect of it, it would be, I think-and if I an1 in error,
you gentlemen can correct me-that either the defendant
knew, or in the exercise of reasonable care should have known,
that there was some defect in his steering mechanism. Now,
g·entlemen, as I see it, in this case we have this-the drag
link end that came apart frorn the drag link rod did so because of a wornout joint. A number of mechanics
11/16/62 have testified that the joint was worn so much
page 190 ~ that there would have been an abnormal amount
of play or slack in the steering wheel of the defendant's truck and that the defendant would definitely have
knowledge of this defect or of this condition of the steering
wheel. None of these witnesses had ever driven the truck and
none of these witnesses had any knowledge of the truck until
months after the accident.
New, for the defendant, we have the uncontradicted testinlony that he had never had any trouble with the steering
mechanisms, that the truck had been inspected as required by
law, and had a current inspection sticker on it, that on this
particular day, or any days prior thereto, that the steering
was performing· all right. There had been no difficulty with
the truck, that approximately two weeks before the accident,
the truck had been greased and at one of th.e garages of the
community, and that in the course of greasing the truck, the
tie rod ends had been lubricated, and that prior to the actual
happening of the accident, he didn't have any knowledge, indirectly or otherwise, that there was anything wrong with the
steering.
So that is the situation as I view it, from the factual standpoint.
Now as the testimony of the expert witnesses for tl1e plaintiff it was their opinion that from the condition
11/16/62 of the drag link, that the defendant should have
page I 91 ~ known, or did know that there was something
wrong with the steering 1nechanism. To be perfectly frank with you, I an1 extremely doubtful about the
plaintiff's. case but I am going to let this case go to tl1e jury,
and we will take off from there so far as the Court is concerned.
}f r. Young: And we note an exception to tl1e Court's ruling.
The Court: Yes, but it is overruled.
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OBJECTIONS AND EXCEPTIONS TQ INSTRUCTIONS
(Instruction A, tendered by the plaintiff.)
Mr. Young: We except for this, sir. There would be no
reason for me to come into Court today if that would be the
law. That, in effect, is what it does. It says, after this accident-after this or an accident of this sort happens, and you
find a worn part, then you must find for the plaintiff. That's
all.
The Court: All right, that takes care of Instruction A,
and this Instruction B, as presented, will be refused. Of
course, we will get that in due time.
Mr. Bieler, show that we are in Chambers with all counsel
present.
Instruction A, offered by the plaintiff, will be refused. Instruction B will be g·iven. Instruction D and E
11/16/62 will be given.
page 192 ~ Mr. Philpott: The plaintiff would like to note
an exception to the refusal of the Court to give
Instruction A as Section 46.1-282 of the 1950 Code of Virginia
requires that every motor vehicle be equipped, when operated
on the highway in this State-be equipped with a steering
gear adequate to insure the safe control of the vehicle and
that suc'h steering equiptnent shall not show signs of weakness or breaking under ordinary conditions.
That this being a violation of a statutory requirement for
the condition of the vehicle to be operated on the highway,
then it is our contention that this amounts to neglig-ence per
se, and that the plaintiff is entitled to the instruction. And I,
therefore, except to its refusal, and the action of the Court
in refusing it.
l\{r. Young: For reasons stated at the strike stage of the
trial, and also at the conclusion of the presentation of the
evidence for the defendant, the defendant at this time objects and excepts to the giving of any instructions on behalf
of the plaintiff.
I want to specifically object to the holding of the Court, and
except, tl1at the plaintiff was a paying passenger as a matter
of law. The position of the defendant is that the money paid
by the plaintiff to fhe defendant was a mere gratuity and was
not paid in consideration of the transportation; it
11/16/62 was, at best, an incidental benefit to the plaintiff
page 193 ~ and before the defendant can be held liable that it
will be necessary that the plaintiff show· gross
negligence on the part of the defendant.
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(Thereupon, at 4:20 o'clock, P. ~L, Court and counsel returned to the courtromn and the trial continued before the
jury as follows:)

•

•

•

•

•

The Court: These, gentlen1en of the jury, are all the instructions of the Court that relate to this case and they
shall be considered by you, and read by you,
11j16j62 together and as a whole. All right, gentlemen, you
page 194 ~ may proceed with your arguments.
(At this point, the following exhibits were submitted in
evidence: tie rod, referred to above, was received in evidence and marked, DEFENDANT'S EXHIBIT A. Tie rod
end, referred to above, was received in evidence and marked,
DEFENDANT'S EXHIBIT B. Three photographs, referred to above, were received in evidence and marked, DEFENDANT'S EXHIBITS C, D and E, respectively.)

•

•

•

•

•

•

•

•

•

•

11/16/62
page 195 }

Clerk of the Court:

(Reading)

'''Ye, the jury, have agreed to elect 1\ir. Gordon T. Lamb,
foreman, and have agreed that John Nick Martin s'hould have
known of such defect and find him guilty of negligence and
award the plaintiff the sum of $9000.00.
GORDON T.

LA~fB.''

The Court: Let n1e see that, please; let me see the verdict,
please.
Now, gentlemen, I will read this back to you. The opening
paragraph speaks for itself. That is where you selected
l\Ir. Gordon T. Lamb as foreman, and that is the gentleman on my left (indicating) "and have agTeed that John
Nick 1\!Iartin should have known "-that's what it is-" should
have know of such defect and find him guilty of
11/16/62 negligence and award the plaintiff the sum of
. page 196 ~ $9,000.00. ''
The Foreman: That is correct, sir.
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The Court: All right, l\1r. Clerk, read this corr~cted verdict to the jury and let the foreman sign it first, and then poll
the jury to see if that is their verdict.
(The foreman signed the corrected verdict.)
Clerk of the Court:

(Reading)

'' 'Ve, the jut·y, find for the pla~ntiff, Bonnie Penn, and fix
his damages at $9000.00.
.
GORDON T. LA~IB, Foreman."
Is that your verdict, gentlemen?
(The jury was then polled individually and all n1e1uher~
answered, "Yes", to the question.)
The Court: All right, gentletuen, thank you for your setTice in this case and you are excused.
Sheriff; you may adjourn Court until l\£onday morning at
9:30.

In chmnbers at 5:50 o'clock, P.

~I.

Mr. Young: If the Court please, we move to set the verdict of the jury aside as being contrary to the law and the evidence and without evidence to support it, and for
11/16/62
other reasons previously stated at the conclusion
page 197 ~ of the evidence for the defendant.
The Court: Gentletnen, the hour is late, and I
assu1ne that you want to probably be heard on this n1otion,
and to collect your thoughts for both sides. We can discuss it
Monday or we can wait until l\ir. Philpott returns.
Mr. Young: Yes, sir; we can wait until he returns.
The Court: How about 1\fonday, the 26th?
Mr. Young: All right, sit·; fine, that suits us.
(The

proc~ediu~rs

11/16/62
page 198 ~

were concluded at 5:53 o 'cloek,

P~

l\L)

CERTIFICATE.

I, John D. Hooker, Judge of The Circuit Court of Henry
County, Virginia, who p"fesided over the foregoing trial of
BONNIE PENN vers1ts JOHN NICI{ 1\IARTIN, in said
Court, at J.\IIartinsville, Virginia, NoYember 16, 1962, do here.bY certify that the foregoing is a true and correct copy and·
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report of the evidence, the objections and exceptions to instructions of the respective parties as therein set forth, and
other incidents of the said trial of the said cause. As to the
orig-inal exhibits introduced in evidence,. as shown by the
foregoing- report, to-wit: DEFENDANT'S EXI-IIBIT A
(tie rod), D}JFENDANT'S EXHIBIT B (tie rod end), DEFENDANT'S EXHIBITS C, D and E {photographs), DEFENDANT'S EXHIBIT F (inspection sticker No. 463821)
and DEF.ENDANT'S EXHIBIT G (four pag·es of transcript), which have been initialed by n1e fol' the purpose of
identification, they shall be transmitted to The Supren1e
Court of Appeals as a part o:f the record in this c·ausc in lieu
of certifying to said Court copies of said exhibits.
And I do further certify that the attorneys for the plaintiff had reasonable notice, in writing, given by counsel for
the defendant, .John Nick 1\{artin, of the titne and place when
the foregoing- report of the testiinony, exhibits, motions, objections and exceptions to instructions and other incidents of
the trial would be tendered and presented to the unclersig11ed
for signature and authentication, and was re11/16/62 ceived within sixty days frmn the date of the final
page 199 ~ judgment.
GIVEN under my hand this 31 dav of Januarv.
1963, within sevent~· da~rs after the entry of u;e final judgment in said cause.
.JOHN D. HOOI<ER
.Judge of The Circuit Court of
IIenry County, ·virginia
I, ,John If.. Matthews, Clerk of the Circuit Court of Henry
County, Virginia, do certify that the foregoing report of the
testimony, exhibits, motions, objection and exceptions to instructions, and other incidents of the trial in the case of
BONNIE PENN vers·u~9 JOHN NICK 1\fARTIN, together
with the original exhibits therein referred to, all of which
have heen duly authenticated by the Judge of said Court,
were lodged and filed with me as Clerk of the said Court on
the 31st day of January, 1962.
JOHN H. MATTHEWS,
Clerk of the Circuit Court of
Henry County,· Virginia
I, :1\-Iarcus A. Bieler, Court Reporter, do hereby certify that
I was dnly sworn prior to the commencement of ·.this cause,
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that the proceedings herein contained were taken
11/16/62 down by me in machine shorthand and accuratepage 200 ~ ly transcribed to the best of my abilities, and that
this transcript is a true and accurate account of
all the evidence taken, motions made, and the Court's action
with respect thereto, all of the objections and exceptions to
instructions, and other incidents of the trial of BONNIE
PENN versu.s JOHN NICK 1\IARTIN, tried in The Circuit
Court of Henry County, at Martinsville, 'Tirginia, on November 16, 1962.
MARCUS A. BIELER
Court Reporter
1743 Devon Road, S. '""·
Roanoke, Virginia

•

•

•

•

•

Appearances: A. L. Philpott, Esq., L. Dale ~fcG'hee, Esq.,
Philpott and 1\IcGhee, Bassett, Va., Of Counsel for Plaintiff.
R. R .. Young, Esq., Douglas J{. Frith, Esq., Young, Kiser
& Frith, 1\Iartinsville, ' 7 a., Of Counsel for Defendant.
Argun1ent on motion in the above-styled cause was heard,
on the 26th day of November, 1962, before the Hon. John D.
Hoolwr, .Judge of the Circuit Court of Henry County .

•

•

•

•

•

l\Ir. Young: I n1ove to set aH!de the verdict of the jury as
being contrary to the law and ·eyidence and without competent
evidence to support same, and for the further reason that the
Court erred in holding as a 111atter of law that the Plaintiff
was a paying passenger, and further, for refusing to instruct
the jury, at the insistence of the Defendant, on gross negligence.
If tl1e Court please, in support of the motion previously
ntade to set the verdict of the jury aside as being contrary
to the law and evidence, I would like to argue at this time
that it is elementary and fundamental that in a civil action
.of this sort that there be some negligence, some primary
negligence proven by the Plaintiff by preponderance of the
evidence-be some primary negligence of the Defendant in
this case. '\\7hen we view the evidence, we find this to be
true, as far as the duty owed by tl1e Plaintiff to-owPd hv the
Defendant to the Plaintiff, is concerned: we find a plaintiff
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who .customarily rode to work with the Defendant-an adult
plaintiff-apparently a competent adult plaintiff-the driver
of a n1otor vehicle himself.
11/26/62 On the particular occasion-and it is uncontrapage 2 ~ dieted-by reason of wear a draglink fell from the
moving vehicle, which at the time was being· driven
by the Defendant, and at a speed not in excess of 35 miles an
hour, according to the uncontradicted testimony. It is further
uncontradicted that the dropping from the vehicle of this
draglink caused the vehicle to go out of control and to wreck,
thereby causing injuries of which the Plaintiff c01nplains.
Now, if that is true, then what we are really concerned with
here is this: whether or not the Defendant should have
known, in the exercise of reasonable care, that this draglink
was going to fall off of that car. vVhen we look to the testimony of all parties, we find this to be true : that the draglink is located beneath the car; that wear to the draglink
would have been an internal wearing, which would not have
been obvious on inspection; and I think it is safe to argue
at this time that there was no way that the Defendant could
have, by observation, detected the wear to this particular drag
linkage or ar1n.
It is uncontradicted that the Defendant resorted to the
usual and customary regulations and requirements relating· to inspection; and further, it is uncontradicted
11/26/62 that the Defendant, although he was aware of the
page 3 } fact that he was the owner of a truck of son1e yearsSOlne vintage-still had that truck inspected periodically; and it is uncontradicted that some two weeks prior
to the time that this accident occurred this particular vehicle
and this particular draglink had been lubricated. After the
accident occurred the drag linkage-worn; yes, sir-but also
considerably damaged as a result of the accident, was taken
to various experts, none of which had seen the truck before
the accident-taken to experts by counsel for the Plaintiff;
it was the opinion of several of those experts that the wear,
the internal wear to this particular nlec·hanism would have
been such as to have caused, in their opinion, play in the
steering wheel-excessive play in the steering wheel.
Now, if there is any case at all here, on which a. verdict
could have been based,_ it is that there was excessive play, and
that as a result of this the Defendant was placed on notice
that something was wrong witl1 his vehicle, which is tantamount, if I understand the law, to saying at that point, if it
were true a duty arose which passed from tl1e defendant to
the Plaintiff-the duty to take precautions or take such
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steps as were needed or necessary to do smnething
11/26/62 about this excessive play in the steering wheel,
page 4 ~ Now, if this were all, if we stop right there, and assumed that the speculative evidence of these experts
were correct, it might be-and I seriously doubt this-there
1night be enough evidence l1ere of primary negligence for the
case to have gone to the jury, and the jury to have had a basis
for this verdict. Our case does not stop there.
Over against the experts we have got the direct evidence,
not only of the Defendant, but of the Plaintiff, and one of the
exhibits in this case that this car was being driven in the
usual and normal fashion, and it appeared that it was travelling good, being driven well, and there appeared to be nothing
wrong- with it, according to the Plaintiff, immediately prior
to the time he broke down. The Defendant, of course, testified
there was nothing unusual about the steering. He couldn't
say exactly how much play there was in the steering wheelnor could any of us, at this point, say how much play there
is in the steering wheels of our vehicles-nor could these experts, who never saw this car, do anything more than speculate, on the basis of this draglink, which was shown to them
subsequent to the accident.
Now, if the Court please, there can be no argull/26/62 n1ent with the fact that the Plaintiff was seriously
page 5 ~ injured-there could be no argument with the fact
that he was seriously injured as a result of the
wreck that occurred on the occasion in question; there can
be no question or argument with the fact that tl1e truck
belonged to and was being driven by the Defendant. But when
we look to the uncontradicted evidence in this case and find
that the Defendant, if anything, had gone, I would hazard
a guess, far beyond-if not far beyond, certainly beyond the
requirements and regulations-legal requirements and regulations that are placed on all of us, as far as looking after
and caring for this truck. It was an old truck at best. And
the draglink did drop off-there is no question about that.
But at w·hat time and at what point can it he said tl1at the
Defendant aetually knew of the worn condition of this linkage,
m·, second, that he should have known! There is one basis
and one basis only on which this case, I respectfully submit,
that this case should go to the jury, and that is, that he should
have known, because of excessive play in thP steerin~. Now,
what evidence is there of excessive play? There is the evidence of the experts that in their opinion there won1d have
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been, as a result of that wear. In this particular
11j26j62 I want to emphasize the speculative nature of the
page 6 } evidence. I call the Court's attention to the expert
witness from Stuart-"\Vood, I believe was his
name-who testified in this case. On cross-examination he indicated he thought that it was just as it was removed from
the car. I know nothing about that thing having been dragged
across the concrete-farlling there on the ground and dragged
from the point where tl1e wreck occurred to the point where
he took it off the vehicle-! assumed that was exactly the way
it came off the car. It was on the basis of that examination-!
mention that merely to emphasize the speculative nature of
the expert testimony. It was on the basis of what he saw that
he testified that there was excessive play in the steering.
Now, over against the speculative testhnony of the socalled witnesses, we have got the direct testimony of three
witnesses, including the Defendant, that there was nothing
unusual about the manner in which the car was being driven
on the occasion in question. I'll admit-and I recall the
Court's question to Mr. Philpott, relating to what consideration could he give to the fact that this man has today testified
that there appeared to be excessive play on the road a mile
from the point where the accident occurred. If I
ll/26;62 understood the question and the manner of Mr.
page 7 } Philpott, certainly the Court should attach no significance to that. I am of the opinion the question
was asked from the Court's point of view; the Court was in
the position of deciding whether or not on the basis of that
question alone this case should go to the jury. Now, if he says,
a mile up the road there was excessive play, then we get into
a question of whether or not the Defendant acted reasonably
from that point on, regardless of the fact that the Plaintiff
l1as made a contradictory statement. The Plaintiff did not
choose to point the case "in this direction. The case rises or
fa11s on the expert testimony of the witnesses 'here-on theexcuse me; the case rises or falls on the expert testimony
here which, at best, can be nothing more than mere speculation. None of them have ever seen this car. The testimony
of the witnesses themselves, although they saw some play,
varied, as the Court well knows, from a few incl1es to six or
eight inches.
Now, as far as the legal principles involved here, sir, we
think they are really, as I have said before, elementary; that
it is necessRry that the Plaintiff show a duty owed, and a
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breach of that duty-and we don't believe that the
11/26;62 Plaintiff measures up to that requirement.
page 8 ~ The Court bas held in the case of Clark v. Parker
-and it was a guest situation; but as the Court went
on to say, ordinary negligence was all that would be necessary
in this particular case. I quote the Court at page 485, ''It is,
however, still necessary that the owner knew or should have
known that it was unsafe to drive his car if the Defendant
Parker"-! use the word "defendant"-that's not here- it's
not part of the quote-" If the defendant thought that the
car was in good condition, and had no fair reason to believe
it was not, that was enough." The Court held in this case,
in striking-in setting aside the verdict of the jury, if I recall the disposition correctly-no, sir; that was another case.
I'm wrong about that part of it. It was the Florida case
found at page 566, 23 A.L.R. (2d), and I quote:
"However, where a truck was thoroughly gone over in the
defendant's shop by a competent n1echanic, the wheels were
lined up and the steering gear tested and pronounced in good
order before it was re-delivered to the defendant's driver and
while proceeding carefully at a normal rate of speed down
the highway the truck ran over the side of the road,
11/26/62 hit an obstruction and turned over killing a boy
page 9 ~ rider, and the evidence was to the effect that the
accident was caused by the failure of the steering
gear to properly function, the defendant who had used reasonable care in endeavoring to n1ake the truck mechanically
safe was not charged with notice that it was unsafe before
the accident and a motion for directed verdict should be
granted relieving the defendant from liability."
It was that case I intended to quote at this time, rather
than the Virginia case which I did quote.
The position of the Defendant, as far as the paying passenger aspect of the case is concerned, is simply this: that
there was no consideration paid by the Plaintiff for the transportation, and further, that there was no agreement of any
sort between the Plaintiff and the Defendant relating to the
transportation provided by the Plaintiff on the occasion in
question-by the Defendant.
If the Court please, I'd like to cite as autl1oritv for the
position that we take, in as ·far as the gross negligence issue
is concerned, this other case of Dixon v. Miller, at 196 ·va.
659, Sm.ith v. Ta.t?nn, 199 ' 7 a. 85, Hale v. Hale, 13 S. ~. (2d)
221.
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Mr. McGhee: ~iay it please the Court, the sta11/26;62 tute of-the Code of Virginia, 46.1-282, requires
page 10 ~ every motor vehicle being operated on a highway
shall be equipped with a steering gear adequate to
insure the safe control of the vehicle, which shall not show
signs of weakness or breaking under ordinary conditions. I
don't think it is any quarrel at all with the fact that if the
Defendant should have known that there was something wrong
with his vehicle-something wrong with his steering that he
had a duty owed to the Plaintiff, and that if he continued to
drive that vehicle, having· this knowledge, or should, in the
condition that it was; and he should have known that the
vehicle was-there was something wrong with it, then he
would, of course, be liable to the Plaintiff. I don't think
there's any quarrel with that. The statute goes even farther
and requires an absolute duty. But the question on this
point seems to be whether the Defendant should ·have known
that there was something wrong with his vehicle, more specifically, something wrong with the steering. He did not have
to know exactly it was-which draglink was worn, or exactly
what the problem was; if he knew there was something wrong
with it, then he had a duty to investigate and determine what
the trouble was. Now, the jury has determined that
11/26/62 the Defendant should have known that the ve·hicle
page 11 ~ -the steering wheel was defective. "\Ve have the
verdict of the jury to support our position, and it
it is not the duty of the Court, as the Court realizes, to determine whether he should have known, but to determine whether
tlwre was evidence-whether the evidence was presented that
could support the conclusion that the jury reached, that the
Defendant should have known the vehicle was defective.
The Plaintiff presented either five or six highly competent
expert witnesses, and each and every particular they testified
to without equivocation that the vehicle would have shown
signs the steering would have been loose, that the person who
customarily operated the vehicle would have known or would
have noticed fhat there was something wrong with the steering in that vehicle; that the steering would have excessive
play in it-and there's no equivocation or qualification at an
on that testimony. ~{r. Young referred to the question asked
:Nir. Woods, and that he said, '' Oh, I don't know of a certain
condition.'' And then in answer to the question-to my question that, would his answer have been the same by the mere
fact that that draglink had become so worn that it com-
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pletely fell off the car. Fie said his answer would
11/26/62 have been the same, that the mere fact that it was
page 12 ~ worn to that extent would have meant there would
have been excessive play-and I believe one of the
experts called that notice of danger; the loose play would
have been subject to, if the car had been examined, it would
have been revealed. Of course, this didn't wear out overnight. It takes a period of tin1e for a tierod end to wear out
to the point that it completely falls off-so he had been driving this car as it wore out and in a defective condition for
some time. There is no question of sudden emergency or
something sudden happening to the car. Even the evidence
of the Defendant-of the defense, one of the witnesses-one
of the expert witnesses for the Defendant stated that the
Defendant would have known that it was something wrong
with this vehicle, that there would have been excessive play.
The other two expert witnesses for the defense did not testify
positively as the witnesses for the Plaintiff did; they testified in somewhat of a 'hedged fashion about this question. I
believe one of them used the phrase, ''There would have been
play-if it was there, it might not be excessive play unless
it was worn to a great extent "-with the uncon11/26/62 tradicted evidence it was worn to a great extentpage 13 ~ it was completely worn out. So with that evidence,
the only evidence of the Defendant is the testimonY
of the Defendant ·himself that the truck drove normallv. A's
far as the daughter riding-the young daughter riding h1
the car, or the Plaintiff, they had no knowledge-they hadn't
driven the truck, they didn't know how it drove, or probably
had paid-hadn't paid too much attention to it; it wasn't their
truck, they weren't used to driving it-of course, they couldn't
tell too much about it.
But the defense seems to base its claim that the evidence
of the Plaintiff was speculative. There's nothing at all speculative about it. When five or six experts testify, without
qualification-Would you know the condition that-whetl1er
the defect in the car would have been known or should have
lJeen known to the driver ?-There absolutelv would l1ave
been excessive play. There was nothing speculative about that.
Of course, this is only a matter that the Plaintiff has to prove
-defective condition. However, in any event, could a defective condition be proved, except for the expert testimony,
when the Plaintiff himself had had no-hadn't driven the
truck, or did not know the condition of the truck?
11/26/62 Of course, we feel that on the Plaintiff's evidence
page 14 ~ and the verdict of the jury, that as a matter ofthat the Court cannot hold as a matter of law tl1at
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the verdict of the jury- was erroneous or without evidence to
support it-it had ample evidence to support it. I might cite,
just in regard to the Parker case-which 1\ir. Young cited
-there the evidence was extremely different fron1 this case;
in fact, the Plaintiff himself was driving the vehicle and had
been driving for some, I believe, hundred miles or more. The
accident occurred-in the evidence would indicate that it
occurred because the Plaintiff drove off the road; in that
case the Plaintiff had been driving the car and he knew as
much about it as t'he owner did. And in this case the Court
in its opinion stated that the owner knew or should have
known that it was unsafe to drive his car. In other cases
decided by our Supreme Court-in the case of Spratton v.
Berg1nam., 192 S.E. (2d) 813-I don't have the Virginia citation
right now-the Court said that in the first place it was, of
course, negligent to have driven this truck without the adequate brakes required by the statute-and there are nunlerous cases supporting that. In American Jurisprudence Vol.
58-Automobiles and Highway Traffic, Sec. 274,
11/26/62 page 379, it states, and it is generally held one is
pag·e 15 ~ liable for an injury which is shown to have resulted
from his operation of a motor vehicle which he
should have known was in such an unsafe condition as to endanger the safety of other travellers. '"e would respectfully
submit to the Court that there's ample evidence to support the
position of the Plaintiff that the Defendant should have known
that this vehicle was-there was something wrong with the
steering-that there was ample evidence to support that;
and that he had a duty, if he should have known, to have that
vehicle examined to determine exactly what the condition was
-a duty that he obviously violated. C"itation Ott ( ?) v. Parker,
171 S.E. 2d at page 601.
Mr. Philpott: I want to address myself primarily to the
question of the paying passenger. And I would like to state,
first, that as I understand the law of Virginia, as set forth in
the cases to be cited, that if the Plaintiff or the passenger
in the vehicle gave or conferred upon the operator of the
vehicle money or any other financial return as consideration
for transportation, then as a matter of law he was a paying
passenger.
And I would call to the attention of the Court the
11/26/62 case of Tho'YfUl-s v. Do·uxly, in 20~ ·va. 581, in
page 16 ~ which the defendant in that case was driving to and
from work and the plaintiff was a passenger riding to and from work-and the accident occurred in Lynchburg. The Court, I believe, formerly has referred to that case
in which it was the testimony of the plaintiff-showed exactly
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as in this case-that the operator of the vehicle did not make
a charge for the driving or the carrying of the passenger to
and from work, but said that at the end of each day the passenger paid to the operator of the vehicle 20 cents, and the
operator of the vehicle accepted that as fare to help cover the
expenses of operating the n1.otor vehicle. The Court held that,
although they had said there was no charge, and the operator
of the vehicle had made no charge, they accepted that as assistance in covering the cost of the n1otor vehicle. In that case
the passenger was a paying passenger and came directly
within the law, as we believe it to exist in this case. Now, that
case, so far as the facts of the paying passeng·er are concerned, is almost identical to this case. The evidence is uncontradicted that every pay period-which is two weeks in
this instance-that the Plaintiff Bonnie ~{artin-Bonnie Penn
said to the Defendant Nick Martin the sum of
11/26/62 $2.50, and Nick Martin accepted it. Sometimes he
page 17 ~ paid in cash, and sometin1es 'he bought gas. In
any event, the benefits conferred upon Nick :.Martin
were being accepted by Nick ~iartin. Regardless of what he
said, by accepting the benefits, it put Bonnie Penn in the
position of being a paying pasenger. This case doesn't even
go as far as the case of Parker v. Leavitt, in 201 Va. 919,
which was cited in the previous argument. In that case the
plaintiff was the owner of the car and allowed the defendant to
dirve-on the admission of the plaintiff, the driver of the
vehicle. And there was an accident. It was-the admission
was for the sole benefit of the plaintiff. 'Vhat happened, defendant and the owner of the vehicle just went along. And
they held in this case it was not necessary for cash to pass
or for any other agreement to be made. But that if some
consideration passed, or some benefit passed, then there was
consideration, and the driver-or the passenger would be a
paying passenger within the purview of the law. I don't
think in all of these cases-there are many other cases : in
162 Va. 342, Garrett v. H011nlett, the defendant was the
operator of a store and drove one of his employees to and
from work-and they said in this case that they
11/26/62 were paying passenger. In 196 Va. 659, Dixon v.
page 18 ~ llfiller, the consideration there was that tl1e mnployee worked overtime, and the owner of the vehicle drove her home-the owner of the vehicle being her
employer-and that constituted a consideration.
In this case it seems to me there is no question but what
as a matter of law under the evidence in this case the passenger Bonnie Penn was a paying passenger within the purview of the law of the cases cited. Briefly, on this question of
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evidence necessary to support the verdict, I would only say
this: that the evidence of these expert witnesses was predicated not only on the condition of this draglink, as displayed to them, but to the fact that this draglink had worn
so much as to come apart, to fall apart. The expert witnesses
produced by the Defendant here, and particularly lVIr. Wood,
have testified there was a ratio of 20:1 in the steering mechanism; that a one inch-or one-quarter inch loss of motion in
the steering mechanism-at a wheel would be transmitted
20 times when it came to the steering wheel. That~ of course,
bore out the testimony of all these other expert witnesses
that as this thing wore it would be transmitted to that steering wheel, and the steering wheel would become more loose.
Now, the jury's verdict at that time, as the Court
11/26/62 recalls, plainly stated that they found that the
page 19 ~ Defendant should have known that there was a
defective steering n1echanism. Now, this thing
wasn't just a sn1all worn part; it was worn so much that
this ball came completely out of the socket, and allowed this
thing to drop down on the road. It was a long-wearing proposition, and it would have had to have worn out over a long
period of time.
Now, the fact of this inspection, to me, does not play any
significant part in this matter, inasmuch as son1e five months
previous to the time this inspection was had, and a draglink,
by the testimony of practically all the witnesses, could have
worn out several times in this length of time. You cannot
just arbitrarily rely on the fact you previously had the car
inspected, and continue to drive it in an unsafe condition, or
with an unsafe mechanism. The testimony of the Defendant, of course, is self-serving, and he obviously has an interest
in the outcome of this case. These expert witnesses who
testify, testify from their experience over a long period of
time. Now, I don't believe tpat the Court, knowing all of these
men, can believe tbat they were anything but honest
11/26/62 in their conclusions based on their experience. To
page 20 ~ me, 'there is nothing speculative, or anything else,
about their evidence. Mechanically this thing has
to follow, just as these men have stated. And the jury having
found this, it seems to me the Plaintiff has proved by a preponderance of the evidence he's entitled to recover in this
case. And, of course, }fr. Young has admitted, and as we
understand, that the law says that if he knew or s·honld have
known that this thing was defective, that then in fact he owed
a duty to the Plaintiff to have it repaired or take it out of
service-that duty being violated, the Plaintiff is entitled to
recover. That, of course, is the position of the Plaintiff in
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this case. \Ve have proved that be should have known that
this was a defective mechanism, by clear and competent evidence, and therefore we are entitled to recover.
The Court: On the question of whether or not the Plaintiff
was a paying passenger or a guest passenger-:-of course, as
you gentlemen know, there are no inflexible rules, or inflexible
gauge or standard tl1at can be established to determine
whether a passenger is a guest passenger or a paying passenger. It depends entirely on the circumstances of each
case. And in this particular case, despite the fact
11j26j62 that there was no agreement at the inception of
page 21 ~ their relationship, or no agreement at the time that
the Plaintiff Bonnie Penn first began to ride with
the Defendant, very quickly or shortly thereafter, realizing,
or rather expressing a desire to share his portion of the expenses, l1e began to pay a fixed sum each pay day-as I recall,
it was $2.50--and this amount of money beginning in .January,
1960 and running till the time of the accident, which was in
.June of 1960, if I recall correctly was paid. It is true that in
the interim the Plaintiff, perhaps in lieu of cash n1oney, did
put gasoline in the Defendant's car. 'Vell, I concluded, and
conclude now, that this was payment for transportation, that
is to say, the money that was paid and the gasoline that was
put in the tank, was in consideration for the transportation
that was afforded or g-Iven to the Plaintiff. So the Court
did hold, and holds now, that the Plaintiff was a paying passenger.
The jury in this case found a verdict for the Plaintiff, and
that being· true, all of the factual si~uatiqns presented must of
necessity be considered in the light that. is most favorable to
the Plaintiff, and all reasonable and fair implications and inferences that can be drawn .:from tl1ese factual
11/26/62 situations must be drawt,.... The vital question, as
page 22 ~ I saw it, and as I stiU ;;~ee it in this case, and essentially aU of the evidence and argument of counsel was channeled in this one direC'tion, and that was, whether
or not the Defendant Nick }{artin knew or in the exercise of
reasonable care should lu1ve known of the defective steering
mecba~sm.
.
For the Plaintiff we hav.e, ·briefly, this factual situation:
the testimony of the Plaintiff himself to the effect that a short
time ~rior. to the accident or at-· a distance of approximately
one mlle fron1 the scene of the accident he had become aware
of or had noticed fhat the steering wheel of the truck was
turning n1ore than usual. It is quite true that this statement,
or a statement to this effect was ·not made bv the Plaintiff
i~hen this case was :first l1eard, and he was questioned as to
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·this incoitststency~ The inconsistency, of course, is something
that :relates to his credibility, or something that relates to
the significance that the jury might attach to this particular
testimony-and it was a matter exclusively for the jury. In
addition to that, th~re is the testimony of a number· of socalled expei·t witnesses; in this instance, tnechanics of many
years experience who testified, in effect, that the draglink
·rod and the end of the drag link rod separated or
11/26/62 came apart as a direct result of excessive wear of
page 23 ~- the joint, a condition that would of necessity have
exhibited or evidenced itself to the driver of the
truck· by an abnormal amount of slack or abnormal amount
of play in -the steering wheel. The question presents itself as
to whether or not on this evidence there was a. question for
th"e· jury. It is a close question, but it's my feeling, and I
SO-:-hold, that a jury question was presented; and that being
true, the motion to set the v~_rdict aside will be overruled.
Mr. Young: Defendant by. counsel respectfully. excepts to
the ruling· of the Court for the reasons heretofbre· ·assigned.
The Court: As I have previously stated, the vital question
in this case was. whether or not the Defendant Nick ~fartin
knew or in the exercise of reasonable care should have known
of the defective ·steering mec~anism, the rather unusual forn1,
or rather ·unusual language of the jury verdict is quite significant, and I quote the exact language of the verdict, '''~re the
jury have agreed that John Nick Martin should have known
of such defect and find him guilty of negligence and award
the Plaintiff the· sum of $9,000. "· This, of course, indicates
very clearly fhat the jury concluded that in the
11/26/62 light of all the evidence before it that t11e Defendpage 24 ~ ant Nick Martin should have known of the defective steering mechanism.
Now, you gentlemen are concerned, no doubt, about an
appeal bond, and I suggest we fix the amount of $9,500 which
would cover the judgment and any anticipated costs, and that
the appeal bond be posted within 21 days.
(End of proceedings.)
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