NOTICE TO COUNSEL
This case probably will be called at the session of court
1 1
1967
to be held
You will be advised later more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 6372

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Thursday the 3rd day of March, 1966.

SANDY BOLIN AND ESTELLE GILMORE BOLIN,
Appellants,
against

.EDITH LADERBERG AND SOL LADERBERG, AppeJiees.

It, rom the Circuit Court of the City of Norfolk
Clyde H. Jacob, Judg~

Upon the petition of Sandy Bolin and Estelle Gilmore
Bolin an appeal is awarded them from a decree entered by the
Circuit Court of the City of Norfok on the 28th day of Septenlber, 1965, in a certain chancery cause then therein depending wherein Edith Laderberg and another were plaintiffs and the petitioners were defendants; upon the petitioners, or some one for them, entering into bond with sufficient
security before the clerk of the said circuit court in the penalty of three hundred dollars, with condition as the law directs.
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IN CHANCERY

To the lfonorable Judges of said Court:
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FACTS AND CONCLUSIONS
By virtue of the terms of the Decree of Reference entered
by the Court, and by and with the request and consent of
Counsel for the respective litigants, this R-eport is being
filed without the benefit of a transcript of the testimony
taken before your Commissioner, and all references to the
testimony of witnesses appearing before your Commissioner
is based upon the recollection of such testimony by your Commissioner. This unusual procedure was requested by Counsel
due to the desire of the litigants to have the questions involved in this proceeding determined prior to October 1st,
1965, the expiration date of the present lease between the
litigants.
Prior to October 1st, 1955, Bolin was engaged in the furniture business under the trade name of ''High Point Factory
Outlet Furniture Company" in the storeroom numbered 740
Little Creek Road, Norfolk, Virginia.
By lease dated October 1st, L955, Bolin leased to Laderberg the storeroom above mentioned for a term of ten (10)
years, begining on October 1st, 1955, and ending September
30tb, 1965.
In addition to the leasing· of the storeroom above mentioned, Laderberg was also granted the right to use "the
joint driveway and parking area next to the said premises
hereby leased'·.
Laderberg was also given an option to renew this lease
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for a further period of ten (10) years, which option was not
exercised, and the present lease, therefore, expires on September 30th, 1965.
The lease above mentioned was introduced in evidence and
is stamped "Plaintiff's Exhibit 8".
On page 3 of said lease, the following provision is contained:
''TENANT 'VILL DURING THE TERM KEEP AND
AT TI-IE EXPIRATION THEREOF DELIVER UP SAID
PRJi;~I.ISES IN AS GOOD ORDER AND CONDITION AS
TI-IE SAlVIE NO'V ARE, REASONABLE WEAR AND
TEAH AND DA~iAGE BY ACCIDENT OR FIRE ALONJ~
~JXCEPTED. TENANT SHALL NOT MAI{E
page 28 ~ ANY ALTERATIONS OR ADDITIONS vVITlf.OUT O'VNER'S WRITTEN CONSENT, ENDORSI~D ON THIS LEASE, AND ALL ALTERATIONS,
.ADDITIONS OR lMPROVElVfENTS lVIADE BY EITI-IER
OF TI-IE PARTIES THER-ETO UPON THE PREMISES,
I·~XCI·~PT 1\IOV!JJABLE FURNITURE PUT IN AT Tl-I:B~
EXPENSJ~ OF TI-IE TENANT, SHALL BE THE PROPERTY OF THE OWNER AND SHALL REMAIN UPON
AND BE SURR.ENDERED WITH THE PREMISES A '1'
TilE~ TER~1INATION OF THIS LEASE."
On page 4 of the aforementioned lease, the following provision is contained:
''TlfE TENANT AGREES THAT HE WILL NOT USE,
OR PERMIT TO BE USED, THE ROOF OF SAID PRElYIIE;.IflS, NOR WILL HE INJURE OR DISFIGURE TlfJ•~
SAID PREMISES NOR ANY PART THEREOF IN ANY
\VAY, NOR ALLOW TI-IE SAME TO BE DONE ... "
By supplernental lease (Plaintiff's Exhibit 9), dated Octoher 1st, 1955, (Acknowledged before a Notary on October 4th,
1955), Laderberg and Bolin agreed, among other things not
relevant to the issues involved in this suit, as follows:

"4. THAT TI-IE TENANT HEREIN SHALL BE PER1\I.ITTED TO ~{AI\:E ANY ALTER.ATIONS OR ADDITIONS, IF HE SO DESIRES, PROVIDED, HO,VEVER,
r.riiAT IF ANY ALTERATIONS OR IMPROVEMENTS
ARE ~fADE WHICI-I vVILL DAMAGE THE BUILDING,
THEN TI-lE PERMISSION OF THE SAID OWNER
SHALL BE FIRST HAD, WHICH SAID PERMISSION
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SHALL NOT BE UNREASONABLY vTITHHELD, IF
PROPER REPLACEMENTS ARE MADE.
''5. THAT TilE TENANT IS GRANTED THE PRI\TJLEG.E OF USING THE SAID ROOF ON THE SAID
PRE:h1ISES, PROVIDED TliAT THE ROOF OF Tlil~
SAID PREl\fiSES IS NOT DAMAGED TO THE EXTFJNrr
'r.UAT TilE USEFULNESS OF TilE SAME "\VILL BJj:
l.MPAIH]JD IN ANY vVAY. IF THE SAID ROOF IS DAl\IAGED BY T·HE TENANT \VITHIN THE FIRST SIX (G)
lVIONTliS, THEN THE TENANT \VILL l\iAI{E FULL
COl\lPENSATION THEREFOR.
"7. IT IS FURTlfER UNDERSTOOD AND AGREED
BE'l"~-"\YEEN THE PARTIES TO THIS AGREEMENT
TI-IAT THIS SUPPLElVIENTAL LEASE IS IN DEROGA~~ION 0~-, TilE ORIGINAL LEASE AND IS TO BE CONSTRUED IN DEROGATION OF TIIE SA1fE.''
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ITEl\IS SOUGHT TO BE

HI~l\iOVED

BY LADERBERG

Because of the different categories in which your Commissioner places the various items claimed by Laderberg, your
Commissioner deen1s it advisable to discuss each of these
items separately.
It is uncontradicted that Laderberg paid for and instal1ed
each and every item now sought to be removed. Bolin did not
eontribute any sum towards the cost of these items nor the
cost of installation.
It cannot be questioned that prior to installation all of the
items now sought by Laderberg· were personalty and not rea]
property.
In the opinion of your Connnissioner, the sole question involved herein is whether or not, following the installation by
Laderberg of the several items now claimed by Laderberg,
these installations constitute alterations, additions or improvements and are so attached to the building as to cl1ange
their character from personalty to realty.
page 31 }-

1. ELECTRIC WATER COOLER

At the hearing before your Commissioner, it was conceded
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by Counsel for Bolin that Laderberg was entitled to remove
this item from the premises.

2. WATER TOWERS ON R.QOF
~rhese two to\vers are shown on photographs introduced iu
evidence (Defendant's Exhibits A, B, C, D).
1t can be seen that these towers are of substantial size and
rest upon supports to which the towers are attached. These
water towers are used for the purpose of providing air conditioning upon the leased premises. The supports upon which
these towers rest are attached to the roof of the building by
l1olts. Attached to the water towers are twenty pipes or line~
running frmn the water towers through the roof into the
premises. In order to run these lines and pipes through the
roof it was necessary to drill twenty holes in the roof, eac"11
of which holes has a circumference of about one inch.
~r1te lease specifically provides that all alterations, additions and improvements to the building were to become the
property of the Lessor upon the expiration of the lease and it
is the opinion of your Commissioner that these two water
towers constitute an addition to the leased premises so attached to the building as to become a part of the building
itself.
E'or the reasons above stated, your Commissioner is o.f the
opinion that the two water towers herein mentioned, together
with the pipes and lines attached thereto, have become the
property of Bolin and that Laberberg should not be permitted
to l'emove these items.

3. AIR CONDITIONING UNITS
The air conditioning units in question rest on the floor of
the pren1ises and, while it is true that these units cannot be
properly operated except in conjunction with the water towers
on the roof, this would also be true as to any other similar
water cooled air conditioning unit which might be placed on
the premises. These units are connected to the pipes running
from the water towers by merely screwing an attachment on
the air conditioning unit to the pipes running fro~ the water
tower.
page 32 ~ The air conditioning units may be easily removed from the premises without the slightest
damage to the premis~s.
Your Commissioner is of the opinion that these air conditioning units do not constitute an alteration, addition or im-
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provetnent to the premises, but continue to be personalty not
attached to the building· as to become a part thereof. Could
it be reasonably said that the ordinary electric fan, whose
outlet was screwed into a socket embedded in the wall, hecornes a part of or an addition to a building and not removable by the tenantT Could it reasonably be said that display
cases contained in the store room and which are cooled bv a
central cooling system become an addition to the building
merely because the outlet is screwed or inserted into a socket.
contained in the \vall of the buildingf
It is your Commissioner's view t_hat the air conditioning
units placed upon the premises by Laderberg are not additioll!:i, alterations or improvements to the buildings withiu
tl1e uteaning of the language used in the lease and should be
<·onsidered as personalty, removable by the tenant.
. J•~or the r,easons stated, your Commissioner is of Uw opin. iou that the air conditioning units should be decreed to be the
rn·op~rty· of Lader berg and removable by them fron1 the said
premt~es.

4. UAS

!l~A'f.i!:H (D~~'~NDANT'~ ~XlllHlT

Q)

lt is the view of your Uonunissiouer that the gas beater,
thoug·h attached to the wall, is still personalty and can be
· rmnoved with only rninute damage to the building·, merely by
the renwval of a few nails or. s~rews. This slight damage
could be repaired at a slight cost, which cost should be borne
by Laderberg and the necessary repairs made simultaneousJy
with the ren1oval of said gas beater.
Upou the conditions set out in the preceding paragrapll,
your Commissioner is of the opinion that Laderberg has the
right to remove the gas heater above mentioned from the
1~nsed premises.

5. l!:LEUTRIC SIGN
Because of the cowpetition by a nearby furniture store,
Laderherg constructed an electric sign (Plaintiff's Exhibits
1 & 2-Defendant 's Exhibits L, M & N). This sign is attached
to a brick parapet on the pren1ises leased and extends acros~
t:lte parking area and is supported by a pole embedded in the
concrete parking area.
page 33 ~ It is to be noted that the parking area over whiclJ
·
the sign extends is not a part of the premises described in the lease. The lease merely provides for the right
. by. Lad"erberg to use said parking area. According to seve raJ

\
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witnesses testifying on behalf of the Complainants, tbis sigu
can be removed with but little damage to the property.
It will be necessary to remove bolts attached to t!Je bricl<
parapet and pour a small amount of concrete in the parking
urea, and perhaps the replacing of a few bricks constituting
a part of the para pet.
Considerii1g all of the evidence in this case, the circurnstances and conditions under which this sign was erected, the
granting by Bolin to Laderberg of the right to use the parking area, and the length of time this sign has been in existance without objection fron1 Bolin, and the minimal amount
of repair necessary, your Commissioner is of the opinion that
this particular sign stiH remains as personalty and l'emovable
by the tenant .
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!-J.

REUO~IlVIENDA~eiON.S
"f

l:hu;ed upon the conclusions reached as herein set out, ·your
Commissjouer recornn1ends that a decree be entered in this
cause holding:
\
a. ~rhat the Con1plainants have tbe 1;ight to use tLe trade .
name "Ifigh· Point Factory Outlet Furniture Company".
h. rrhat the Defendants are the owners of the electric sign
attached to tue front of the building, the water towers situated on the roof of the premises, together with the pipe:-i
and lines attached thereto.
c. That the Complainants are the owners of and entitled
to ren1ove fron1 the premises the electric_ water cooler, the air
conditioning units, gas heater and elec.tric sign e·xtending
from the building across the parking area, conditioned upon
the Complainants' making such repairs as may he necessary
because of the removal of said items, in order to leave the
premises in substantially the same condition as it was on
October 1st, 1955, reasonable wear and tear excepted .

•
page 39 ~
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DECREE

I

4
I

J

THIS CAUSE came on 'this day to be heard upou the bill
of complaint, the amended bill of complaint, the answers and
cross bill of'the defendants, the report of the Commissioner
in Chancery to whom this cause was referred, the exceptions
of both the complainants and the defendants to the report of
the Commissioner in Chancery, and was argued by counsel
for both. the con1plainants and the defendants.
UPON CONSIDERATION WHEREOF, it is ADJUDGED, ORDERED and DECREED that the exceptions
of both the complainants and the defendants are hereby overruled.
It is therefore ADJUDGED, ORDERED and DECllEED
that the report of the Commissioner in Chancery is hereby
confirmed and approved, and that the complainants are entitled to remove from the premises numbered 740 Little
Creek RQad, in the City of Norfolk, Virginia, one (1) O'as
. heater,/aiD th~---~1x: ~~P-~~1tioning unitsL~ (1) electric wa~er
cooler, 'tile ele'ctric si_g~!ear1ng th~. P;~J!le :-t·~igh_EoJ.nt ]'actory-GuUet'' extending from the said premises· acrosl'$ the
patkffig aPea -immediately in 1ront of said premises.
It is further ADJUDGED, ORDERED and DECREED
that the two (2) water towers located on the roof of the said
premises shall not be removed by the complainants and shall
be the property of the defendants.
It is further .ADJUDGED, ORDERED and DECR.EED ·
that the COIJ?plainants shall not remove the sig_~s
page 40 ~ on the.-huildin~,. and that the defendants shall not
use the lettering ''High Point Factory Outlet Furniture Company" thereon.·
~
It is further ADJUDGED, ORDERED and DECREED
that the complainants are entitled to the exclusive use of the
name ''Hig·h Point Factory Outlet Furniture Company", and
that the said defendants have no interest therein, and are
hereby enjoined and restrain.ed from the use of the said name,
directly or indirectly, it being the· sole property of the com·
plainants.
It is further ADJUDGED, ORDERED and DECREED
tliat_Jhe complainants shall, upon removing the personal
property- herein, make such repairs as may be necessary to
leave the premises in substantially the same as they were
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on the 1st day of October, 1955, reasonable wear and tear excepted.
tClf
It is further ADJUDGED, ORDERED and DECREED )
that the costs of these proceedings shall be borne equally
v"
by each of the parties, and that no attorneys' fees are allowed
to either of the counsel.
·
rtf
And this cause is removed from the docket.
,o
To which action of the Court the plaintiffs defendants excepted.
CLYDE H. JACOB, Judge.
To the clerk of the circuit court of the City of Norfolk.
Enter this decree in vacation 9-28 1965.
page 41 ~
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NOTICE OF APPEAJ.1 AND ASSIGNMENTS OF ERROR
To the Clerk of the Circuit Court of the City of Norfolk:
Counsel for the defendants in the above case hereby gives
notice of appeal from the decree entered on September 28,
1965, and sets forth the following assignments of error.
1. The court erred in permitting the plaintiffs to remove
from the leased premises the units of the air-conditioning
system, contrary to the express provisions of the lease.
2. The court erred in permitting the plaintiffs to remove
from the leased premises the electric sign attached to the
building· and extending across the parking lot, contrary to the ·
express provisions of the lease.
3. The court erred in permitting the plaintiffs to remove
from the leased premises the g·as heating unit installed by
the plaintiffs, contrary to fhe express provisions of the lease.

W. P. McBAIN
Counsel for the Defendants.
Filed October 18th 1965.

F. VEAZEY, D. C.
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•
t~'iJed

•

•

•

18th day of Nov. 1965.

VIRGINIA MANNING, D. C.
'l'he undersigned Commissioner in Chancery, to whom the
above styled cause was referred, hereby certifies:

l. That on Septmnber 2nd, 19G5, by virtue of an oral direction (later confirn1ed by a Decree of Reference entered nunc
11ro tunc as of September 2nd, 1965) the undersigned ComInissioner did proceed to hear the evidence presented by tlH•
litigants in the above n1atter, at which time a Court reporter
was present, recording such evidence so presented; that said
Learing was held at the urgent request of Counsel representing all of the litigants.
2. That following said hearing, Counsel for all litigant~
requested the iunnediate filing of a Report by your Comnlissioner due to the necessity of a decision prior to October lst,
1965; that the undersigned Commissioner in Chancery advised Counsel that he would prefer following the usual course,
awainting the transcript of the evidence taken at the hearing,
to which sug·gestion, Counsel for all of the parties again urgently requested the undersigned Commissioner to file hil'E
Report 'vithout the benefit of said transcript of evidence,
which the undersigned Con11nissioner agreed to do, providing
he was so authorized by the Court.
3. 'rhat at the request of Counsel for the respective litigants, the Court did enter an order directing the undersigned
C01nmissioner to file his Heport without benefit of said transcript.
4. That on SepternLer 7th, 1965, Counsel presented oraJ
argument before the undersigned Commissioner and on September 15th, the Report of the undersigned Commissioner
was filed.
5. That on or aLout October 18th, 1965, the undersigned
Comtnissioner was advised by .M.r. \Villard P. l\f.cpage 43 ~ Bain, Counsel for the Complainants, that his client
desired to appeal the decision rendered by the
Court in this matter ~d requested the undersigned Cornnlissioner to be avail~ble for the purpose of advising the
Court as to the evidence presented at the hearing held on
September 2nd, 1965; that the undersigned explained to Mr.

Sandy Bolin

Y. Ji~ditlt

Laderherg

11

~IeBain tLat it would be in1possiblc to recall all of the evidence presented by the seven or eight witnesses who testified
with m•y degree of exaetness and suggested that the Court
reporter present at the hearing be requested to transcribe all
of the evidence taken so that there could be no question regarding such evidence. At that time, l.Vfr. :NfcBain advised the
undf'rsignecl that he 'vas willing to rely upon the factual matt Pr set out in the He port filed by the undersigned Commis:-iioner 011 Septentber 15th, 1965.
~lOSES

EI-IREN,VORTJ:l
Commissioner in Chancery .

•
page 51

r

•

•

'VILLARD P. :McBAIN
Attorney and Counsellor at Law
411 Board of Trade Building
Norfolk, Virginia 23510
November 24, 1965

~Ir.

Louis B. Fine

Attorney-at~Law

La'v Building
Norfolk, Virginia

Rc: Lader berg v. Bolin
Dear l\Ir. Fine:
I shall present the transcript in the above case to the ,Judge
at 9 :30 a.In. on Friday, November 26, 1965.
l an1 delivering this letter in person.
Sincerely,
W. P. McBAIN
mcb;s
P .S. = I didn't n•ccive the transcript until this afternoon.
Filed Nov. 26, '65.

C. H. J.
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Carlton lJtliller.
This is to certify that I personally delivered the above letter to Mr. Fines office on Nov. 24, 1965.

W. P. McBAIN

•

•

•

•

•

•

•

•

•

•

Dep.
pag·e 4 ~

CARLTON MILLER,
called as a witness in behalf of the plaintiffs, having been
first duly sworn, was examined and testified as follows :
By Mr. Fine:
Q. Mr. Miller, would you tell the Commissioner, please,
your full name, your age, your residence and your occupation T
A. My name is Carlton Miller. I am forty-seven years old.
I am general manager of the Colonial Outdoor Advertising
Corporation.
1\IIr. McBain: Of the what?
The Witness: Colonial Outdoor Advertising Corporation.
By Mr. Fine:
Q. Mr. Miller, in connection with your duties with the Colonial Outdoor Advertising Company of which you are the
general manager, did you or not go down to the High Point
Factory Outlet Furniture Company and view there the electrical neon sign there?
A. Yes, sir.
Dep.
Q. I ask you, sir, after you had examined the
page 5 ~ place and looked at the premises whether or not
in your opinion the sign can be removed without
injury to the freehold Y
A. It can be done.
Mr. Fine: Your witness, Mr. McBain.
CROSS EXAMINATION
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Carlton lJtliller.
By Mr. McBain:

Q. How is the sign attached to the building, Mr. MiJJer ·r
A. Attached with legs on the back of the sign.
Q. I beg your pardon Y
.A. They are attached with legs on the back of it.
Q. Lathsf
A. Legs.
Q. Legs on the back of it Y
A. L-e-g-s.
Q. How is it attached to the building, itself Y
A . .A bolt goes from the back of the sign into the leg tlw t
holds it up against the building into the brick.
Q. One bolt does that 1 How many bolts are back there 1
A. I couldn't tell you how many.
Dep.
Q. You don't know, do you f
page 6 ~ A. Not how many bolts, no.
Q. You don't know how it's attached to the building, do you?
A. Yes, sir.
Q. How is it attached to the building? Explain it to the
Court?
A. Well, it's a backing that goes back up against the
building like that and the bolt goes through that and holds
it up against the building.
Q. And that is all you know about it Y
A. As far as the attachment of the sign is concerued Y
Q. Yes.
A. Yes.

Mr. McBain: That is all. Stand aside, sir.
RE-DIRECT EXAMINATION
By Mr. }Pine:
Q. Mr. Miller, I hand you a picture of the sigu and ask
you if that is what you are speaking of about the legs and
the sign 1 Is that the sign Y
A. Are you talking about this one or the one here Y
Q. I am talking about this one, that big one.
Dep.
A. This one is braced. The one I was speaking
page 7 } of was the one that goes across the front.
Q. Can both of them be removed without any
damage to the building Y
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lVIr. McBain: "\Vait a minute. I can't hear you, Louis.
By :Mr. Fine:
Q. I asked you whether or not they can be removc~d, eitlwr
one of them, without any damage to the building~
A. Yes, sir.
~Ir. 1:4-,ine: There are two of them. I would like to introduce
these pictures, if your Honor please, and have them marked
I~xhibits A and B.
Mr. !1:cBain: That is on the buildingt Isn't this the sign
you are talking about 1
J\llr. Fine: I am speaking about all the signs. See that
sign that says ''Save" on there, Mr. McBainT
!1:r. lVIcBain : All right, sir.
The Comn1issioner: The Exhibits will be admitted into
evidence and marked Plaintiffs' Exhibit 1 and Plaintiffs'
Exhibit 2 respectively.

(Whereupon, said foregoing photographs were marked as
Plaintiffs' Exhibits Numbers 1 and 2.)
Dep.
page 8

~

By Mr. Fine:
Q. I hand you three other pictures, which I wil1
ask his Honor to mark as C, D & E, and ask you are those
of the sign that you mentioned 7
A. Yes, sir. The one I was trying to explain awhile ugo
was this here.
Q. But all of them can be removed, as I understand yout'
testimony, without any injury to the building!
A. That is right.
Mr. Fine: That is all, sir.

RE-CROSS EXAMINATION
.By Mr. McBain:
Q. J\IIr. Miller, it would simply be a matter of taking a

few bolts out, is th~t right 1
A. For this one sign. The other one, there is a plate tha f
goes up to the big sign and it's bolted into that plate.
Q. And taking those bolts out is all that is necessary 7
A. That is right, and cutting· the angle to the back so you
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Robe·rt Hicktnan.
call cut it off even with the roof so it wouldn't damage t h~

roof.
Q. I didn't understand.
~
A. The big sign, cutting the angle off just above
the roof so it wouldn't damage the roof and it
wouldn't be seen anywhere.

Vep.
page 9

Dep.
page 11

..

•

.

•
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•

•

~

•

ROBERT liiCI{MAN,
called as a witness in behalf of the plaintiffs, having been
first duly sworn, was examined and testified as follows:

DIRECT EXAI\IINATION
Bv ~Ir. Fine:
·Q . .llir. I:Iickman, will you speak up so everyone can hear
you, your full name, your age, your residence and your occupation.
A. Robert llickn1an. Age 30. I live at 5637 Hatteras Road,
\·irginia Beach. I am au electrical foreman for W. T. Byrns.
Q. For how long- have )ron been an electrician?
A. For thirteen vears.
Q. Ar"'e you what is known as a master elecDep.
trician?
page 12 ~ A. Yes.
Q. You are duly licensed by the City of Vit·giuia
Beach and the Commonwealth of ·virginia?
A. Yes, sir.
Q. Did you go down to the 1-iigh Point Factory Outlet ~,ur
niture Company and make an inspection there with regard
the water fountain, the air conditioning system and tbe electrical apparatus in connection with that!
A. Yes, sir, I did.
Q. I ask you, if you will, tell his Honor whetht:!r or uot
the air conditioning system there consisting of six units and
a water tower and the water fountain, which is electrically
connected, as well as the signs, can they be removed without
injury to the building?
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Robert Hickman.
A. Yes, sir.
Q. Did you also inspect the gas heating unit located in t.he
warehouseY
A. Yes, sir, I did.
Q. Can that be removed without injury to the pa.·opel'ly.
A. Yes, sir.
Mr. Fine: Your witness, sir.

CROSS EXAMINATION
By Mr. McBain:
Q. Mr. Hickman, just a minute. You ~aid it
could not be removed without-you say the waler
towers and the units could be removed without damage to
the building, is that right?
A. Yes, sir.
Q. How many patches would be in the roof wheu you we.-e
done removing those pipes that go through the roof?
A~ There would probably be two.
Q. How many?
·A.. Two.
Q. Two patches!
A. Yes, sir.
Dep.

page 13}

Mr. McB.ain : That is all. Stand aside, sir.
Mr. Fine: Just a minute.

RE-DIRECT EXAMINATION
By Mr. Fine:
Q. And those two patches, can they be handled without

any difficulty, or what size would they be, those patches Y
Give his Honor an idea.
A. They would probably be about at the most one foot
square. They could be patched very simply.
Q. Have you or not in the course of your dujies
Dep.
as an ·experienced electrician removed towers unpage 14 } der those circumstances f
A. Yes, sir.
Q. Numbers of timesl
A. )::es.
Mr. Fine : That is all.

Sandy Bolin v. Edith Laderberg

17

V. K. Almond.
Mr. McBain: Stand aside, Mr. Hickman. You can be excused as far as I am concerned if you want to excuse him.
Mr. Fine : Thank you, sir.
(Whereupon, the witness was excused.)
Mr. Fine : Mr. Almond, please.
V. K. ALMOND,
called as a witness in behalf of the plaintiffs, having been
first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
By Mr. Fine:
Q. You are Mr. V. K. Almond!
A. Yes, sir.
Q. Mr. Almond, state your age, residence and your occupation, please, sir.
A. I am forty-six years old.· I live at 200 84th
Dep.
Street, Virginia Beach, and I am general manpage 15 ~ ager and part owner of Leigh Ann Corporation
in Norfolk.
Q. For how long have you been a general contractor f
A. Approximately 20 years.
Q. As a general contractor in this vicinity, would you tell
his Honor, please, some of the buildings that you have
actually constructed as a general contractor in this vicinity?
A. Well, the Greek Orthodox Church, the Gomley Chesed
Synagogue in Portsmouth, the S. H. Clark Junior High
School, the Thalia High School, the Convention Center_, Virginia Beach, any number of schools, Courthouse Elementary
School.
Q. All right, sir. Now, Mr. Almond, when you say that you
did that, is that as a general contractor!
A. Yes, sir.
Q. I ask you, sir, if you have gone down to the High Point
Factory Furniture Outlet Store on Little Creek Road and
viewed the premises there and particularly certain trade
fixtures, to-wit: The electrical sign on the outside, those that
are on the building, the air conditioning system which consists of six units, the tower, the gas heater unit, the water
fountain-
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V. K. Al·mond.
~Ir.

lic.Bain: The water fountain you don't have to mention, Mr. Fine.
Dep.
l\lr. Fine: You concede that we can remove
page 16 } that Y
:Mr. lVfcBain: That is right. I told you not to
mention it.
l\Ir. Fine: It's in the pleading anyway that you refu~l~
to let us ren10ve that.

Bv .Nir. Fine:
"'tJ. Can they be ren1oved without damage to the property~
A. Yes, sir.
Q. Now, the specific item of the removal of the water tower
in which tbet·e would be an opening, can that be handled
without any injury to the roof, itself f
A. Yes, sir. I would like to state that there are two water
towers in lieu of one that has been reported here. ·
Q. There are two¥
A. Yes, sir, there are two water towers, cooling towers.
Q. Can they ·he handled without any difficulty?
A. Yes, sir. Only the supply and return pipes to the towers
boles would be necessary to be patched.
Q. Now, I hand you six Kodak pictures and ask you if these
are the items that you have viewed when you went
Dep.
down there to ascertain whether or not there
page 17 r wonld be damage to the property on the removal
of those trade fixtures f
A. Yes, sir. There is six air conditioning units, one water
cooler and one gas unit, sealing unit.
.Mr. Fine: I would like to ask your Honor to mark thmu
as you indicate, your Honor, six of them.
The Conm1issioner: Since the testimony is identical for all
of these photographs, I will treat them as one exhibit. It will
b(~ n1arked Plaintiffs' Exhibit 6.

( V\7hereupon, said foregoing photographs were marked as
Plaintiffs' Exhibit Number 6.)
By ~Ir. Fine:
Q. Now, Mr. Almond, I refer you now to Exhibit NurnLet·
.1. which indicates a large High Point Factory Outlet sign
nnd another item on the building there. With your experience

Sandy Bolin v. Edith Lnderberg

19

V. K. Almond.
and your education, can they be removed without injury to
the building~
A. Yes, sir.
Q. I now refer you to J£xhibit Number 2 and ask you what
i~ your answer with regard this same sign 1
A. Yes, sir.
(J. It can be rernoved without damage?
A. Yes, sir.
1Jep.
Q. And I hand you 3, 4 and 5 and ask you if you
page .I~ ~ have the same answer to those?
A. Yes, sir.
l\lr . .li,ine:

Your

witne~s,

CROSS

1\rlr. :McBain.

EXA~IINATION

By Mr. 1\ricBain :
Q. lvlr. Almond, how is the big sign attached to the building, do you know o?
A. Yes, sir. The large sign in the corner, it's attached at
the corner with two channels. It looks like approximately au
eight inch channel set against the side of the building making a 90 degree turn with approximately two and a half ang·le~ going up at a 45 degree angle attached to it.
Q. How n1any bolts go through that into the wall, do you
know!
A. I do not know the exact number of bolts, no, sir. I know
the angles are welded to the channel.
Q. And it would just be a question of removing a few bolts
Hnd taking that sign offY
.A. It would be a question of taking out the bolts, yes, sir,
uud closing up the little holes where they come through the
side of the wall.
Q. ~Ir. Almond, were you paid to come here toDep.
day?
page 19 ~ A. Yes, sir, I hope to be.
Q. You were!
A. Yes, sir.
Q. I-I ow much were you paid?
A. I ba ven 't sent a bill yet.
Q. You haven't sent a bill yet!
A. No, sir.
Q. Where can you be reached in case we need you?
A. At 587-4600.
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Q. 587-4600 1
A. res, sir. It will take Ine approximately 40 minutes.
Th·Ir. !icBain: Okay. Thank you, sir.
Thir. Fine : ~lay he be excused?
The Commissioner: You n1ay be excused subject to (•all.
(\Vhereupon, the witness was

excus~d.)

lVlr. Fine: Mr. Galvin.
JOHN B. GALVIN, JR.,
called as a witness in behalf of the plaintiffs, having been first
duly sworn, was exan1ined and testified as follows:
DIRECT EXAMINATION.
Dep.
page ~0 ~ By Mr. Fine:
Q. lVlr. Galvin, would you speak up and tell us
)'(,Ur full name, please, sir?
A. John B. Galvin, Jr.
Q. Your age, residence and occupation 1
A. Fifty-seven, I think. 265 North Blake Road, Norfolk,
Virginia. I an1 in the sign business, mechanical engineer.
Q. !ir. Galvin, you are the one that put this sign up, is that
correct?
A. Yes, sir.
Q. So when we ask about how many bolts are involved and
ull about the removal of it, you know something about it,
do you?
A. Yes, sir.
Q. IIow long have you been in that business, sir¥
A. Thirty years;
Q. I ask you whether or not those signs can be removed
without damage to the building?
A. Well, all I can say is they can be removed if the bolts
are plugged. There are twelve bolts holding this sign to the
building and one I-beam.
Q. IIave you not removed signs under those circumstances
without injury to the building in the past in yon,.
Dep.
experience t
page 21 ~ A. We have removed signs from buildings all
over the City.
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l\fr. Fine : Thank you, sir. Your witness, sir.
CROSS EXAMINATION

By !\{r. J\!IcBain:
Q. 1vlr. Galvin, did you build that sign all in your shop"!
A. vVell, it was assembled on the job. It was a type of sign
that had to be built on the job.
Q. It was built on the job?
A. It was fabricated on the job.
Q. In other words, you didn't n10ve it down the street, that
45 foot sign?
A.. Yes, sir, we did. The steel framework of it was moved
there in one piece.
Q. ~rhe steel framework, was it put up in two sections or
one section o?
A.. One section.
Q. The steel framework was. And then the sign was put on
it afterwards?
A. The facing and the wiring were put on afterDep.
wards.
page 22 ~ Q. And the I-beam that went down in the
ground, was that put on afterwards or put on
first f
A. That was the first thing put in.
Q. That was the first thing put in, but you didn't have
the I-beam attached to the sign when you put it up, did you?
A. No. You set the I-beam first and the plates on the wall
and the beams on the wall and then the sign is put together
and welded to it.
Q. Mr. Galvin, those signs on the building, this sign here,
High Point Factory Outlet, have you any idea what that sign
would cost to replace it?
A. About twenty-four or twenty-five hundred dollars each
side. Both of them would be about identical.
Q. Five thousand dollars then for the two, approximately,
is that right f
A. That is right.
Q. Does that include the electrical work, too?
A. Yes, sir.
Q. I mean connecting it and so forth Y
A. It would be included in the price.
Mr. McBain: That is all, Mr. Galvin.
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nlr. Fine: He may be excused, I assume. Thank you, l\lr.
Galvin.
(\Vhereupon, the witness was excused.)

•

•

•

•

•

•

•

•

•

•

Dep.
page 25 ~

1\tiATTI-IEVV 0. FOR.EMAN, SR.,
(·alled a~ a witness in behalf of the defendants, having been
lir~t

dnly sworn, was examined and testified as follows:

DIRECT

EXA~1INATION

Bv l\Ir. .NicBain :
·Q . .Nlr. Foreman, your name is lVIatthew 0. Foren1an?
.\. :i\latthew 0. Foreman, Sr.
(.J. I-I ow old are you?
A. Forty-three years old.
Q. 'Yhat do you do·~
.\. I am resident engineer in construction, inspector on the
new South \Ving Addition of the Norfolk General
J>ep.
I-Iospital.
page 26 ~
Q. How long have you been in the construction
business?
A. Twenty-two years.
Q. How long¥
A. Twenty-two years.
Q. For whom are you working now f
A. I am an employee of Clarence W. Meekin, local architectural firm.
Q. You say you are inspecting the new Hospital building 1
A. Yes, sir.
Q. That is being built over at the Norfolk General Hospital Y
A. That is right.
Q. 1\fr. Foreman, I hand you here a picture of one of the
towers on the roof and I ask you if that tower can be removed
without damage to the roof' Tell them what they would have
to do to remove it.
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~lr. Fine: Let hin1 answer your first question, plea~::~e.
The "\Vitness: It cannot be removed. It cannot be removetJ
without damaging the structure of the building.

Dep.
page 27 ~ By Mr. McBain :
Q. vvhat would they have to do to remove it ?
A. First of all, the tower is anchored to the roof of the
building, the members of the building, by wood ntemben;
that is placed underneath.
Q. Come over here, lVIr. Commissioner, or let hint come
up there while he is talking so you know what he is talldng
about.
A. It's placed directly underneath. Thi~::~ timber i~::~ placed
underneath of the roof construction. It's on top of tbe roof'
Iuen1bers, the roof joists, that run this way across the building.
r:ro take tlJi~::~ tower up from this which is bolted into thi~
tintber to the roof, you would have to remove the asphalt
roof to renwve this from the roof, therefore, damaging or dewaterproofing the roof all together.
0

The Commissioner: Let the record show that tLe witne~::~s,
in making this description, is referring to Defendants' Exhibit D.
By Mr. McBain:
Q. Mr. Foreman, I hand you here a picture of the front
tower on the roof.
~ehe Commissioner: Mr. McBain, would you identify t11osc
as you go alongf

JJep.
page 28

~

By Mr. l\1.cBain:
Q. Defendants' Exhibit B. I would lil(e you to
come over and show the Commissioner what we are talking
about while you talk.
A. You Lave the identical sarne thing here, identical to the
rear tower, both anchored into the roof and anclwr-ed in the
same way.
Q. Mr. Foreman, I arn primarily interested in these line~
here running acros~ the. building. Explain what .they are •.
A. Each one of the units down below, in the building ue-
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low have a return and supply line which have to feed to thi~
tank for cooling purposes. The water has. to be returned to
that tower. For this you have two lines, one running into
each unit down below. You have two holes for each unit and
I think there are six units down below which all totaled give
us 14 holes for the air conditioning units alone.
This line here is your electrical line which comes down and
goes over and supplies the electrical pump that supplies or
brings the water up through this tower for cooling purposes.
Therefore, to remove these lines, you have 14 cooling tower
holes and you have seven electrical holes that would have to
be replaced.
~,he Commissioner: How big are these hole~:~
Dep.
in circumference 7
page 29 ~ The Witness : In circumference the boles are
only two and a half inches with the pitch pocket
and the sleeve around it. The pipe going down through there
is only one inch, but to repair the surface of the roof it would
be approximately three square foot for each hole.

By Mr. McBain:
Q. Here is the rear tower. Does that have lines running to
it, too, cables and water lines and so forth?
A. 'J.lhis is a side view picture of the reat· tower. This is
electrical supply lines coming across here. Your main electrical feed is on the east side of the building which would feed
directly on top of the roof to these electrical motors here.
You have one for this tower and one for the front tower.
The Commissioner: Is this picture which is marked Defendants' Exhibit C the same tower that you referred to a
moment ago as shown on Exhibit Boris it a different tower?
The Witness: Two different towers. This is the front
tower and this is the rear tower.
By Mr. McBain:
Dep.
Q. Here is a picture of both towers that you
pag·e 30 } might introduce so the Commissioner will understand about it.
A. You have the identical situation here. All the lines
would have to be removed and the holes fi.Iled in and the
towers are both, as I stated a moment ago, mounted identi-
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cally. You have the same arnount of bolts through to the
roof. To remove this tower you would have to take these
stabilizers off of the roof which are underneath your asphalt
roof, which is your waterproofer to keep the water from going through the roof. To do that you have an approximate
surface of approximately eight foot wide by thirteen foot
long that would have to be replaced there in the roof.
~ir. McBain: That was Exhibit A we were talking about
then. I don't know whether you got that in the record, Mr.
Reporter, or not.

By Mr. McBain:
Q. ~ir. Foreman,how many places in the roof would have
to be patched for the combination of the water lines comingthrough the roof and the cables coming through the roof?
A. For the electrical and the air conditioning along it is 20
altogether.
Q. Twenty altogether?
A. Yes, sir.
Q. What functions, do you know, do the water
Dep.
towers perform for the units? Do you know t
page 31 ~ A. The water towers are primarily placed up
there for cooling. They are cooling units. You
have brine water running through the towers, which the water
runs down and the fan below cools. It's a cooling apparatus
is what it is.
:Mr. McBain: These have been agreed to by Mr. Fine, too.
The cooling units, Mr. Fine. ~Iark these Defendant's Exhibits, whatever you have, your Honor, please.
(\Vhereupo11, the said foregoing photographs were marked
E~xhibits Numbers E, F, G, H, I & J.)

us Defendant:;'

Mr. ~,ine: May it please the Court, we 'have not offered
any object.ior1s but I want to bring this to your Honor's attention that this evidence is irrelevant and incompetent and
immaterial for the reasons, sir, we have never claimed that
we were going to take the pipes out, and all we were going to
do, sir, is just take this mounted one off the roof. But I will
bring it out on. exarnination later. However, we want to save
the point, if you please, that all of that is immaterial and ir-
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relevant and not connected with our pleadings whatever. 'N e
have never said we were going to take any pipes out. All we
ltnve asked for is the water towers, themselves,
J>ev.
aud they are rnounted. Ifowever, I would just Jike
page ~~ ~ the record to show our position in the matter, sir.
~~he Comn1issioner: You are not making ar1 object.ioH t You merely want.Mr. l•'ine: Yes, sir, we object to the fact that this testiJJJOllY is irrelevant and incon1petent and immaterial because
we have never asked for the pipes. We have only asked for
Uw towers, themselves, and that's in the pleadings.
But I want him to handle his case as he wishes.
The Commissioner: I don't understand, 1\f.r. Fine. 1f you
object to it, I will pass upon the objection. If you don't want
to interfere with ~Ir. 1\IcBain, there is nothing for tl1e Coul't
to do.
~lr. l•'i11e: ''Veil, we object to it, your Honor plea::~e, aJJd
tnove to strilw it out as inunaterial because there has been
no evidence at all adduced here that if we take and cut off
t.he towers fron1 where they are mounted that there is any
darnage, and our pleadings have only asked, sir, for permitting us to remove these towers and not the pipes.
:M.r. .McBain: Your lJonor please, our position is this:
We shouldn't have to accept a building back with
Dep.
pipes sticking all up through the roof that have
page B;-j ~ g·ot to be plugged.
:nrr. Fine: 'Ye are perfectly happy to plug
tlleuJ.
'!,he Connnissiouer: Just a nwment, Mr. FillC.
Mr. M:cBain: vVe shouldn't have to accept the building
buck with the towers taken off and the roof left in tbat condH.ion. We think tlw thing· should be put baGk like it should
be done. That is our position about it. And we think it's very
relevant. That is all.
:Mr. Fine: 1\Iay it please the Court, we represent to your
J.Jonor that we will place that thing in absolute first class
condition. "\Ve will plug up the pipes. All we want are the
water towers and that's what our pleadings have indicated,
sir, that we ask for these towers in the case. vVe gave them
a bill of particulars and we represent to the Court that anything we have done on this thing will be done in first class
shape.
We will have 1\:fr. Ahuoud who kno"\vs how to do it be there.
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Any electrical work thai has to be done, we will do it aud
make that part of the stipulation in the decree when your
Honor ha~ the 1natter concluded.
:Mr . .WicBain: Your 1-lonor please, our posi tiou
JJe !J.
is thispage i$4 ~
M.r. Fine: \V e don't 'vant to dan1age him one
inch .
.Mr. ~lcBain: Our position is this: 'Ve don't know that we
want a water cooled systen1 unless it's already in there. Then
we have got to have water pipes all sticking up through our
building. \\' e can't take a building like that, your H.onor,
and that is not giYing us the building back in its proper
condition and we simply arcn 't interested in it if he wantl:i
to Lake it off aud leave it right like that. \Ve think we are entitled to our part of putting this evidence in as to wlta t: wi II
lm ve to be done.
The Commissioner: I haven't unfortunately, Lad tinw
to read the pleadings in this matter and no statetnent was
1nade to n1e as to wba t the differences between you two were.
I gathered fron1 a casual look at the bill of complaint that
the disagreement between you people is w·hether or not cet·tain improvements made to this property has become a part
of th real estate or whether or not it's still in the nature of
personalty which can he removed without darnage to fltP
building.
l\1r. I~'ine : Exactly, sir.
The Commissioner: Now, if you people wc.lllt
Dep.
to make an agreement as to what can or cannot be
page 35 ~ renlo\·ed on the condition that the building be put
in certain shape, that would be an adjustment of
the rnaiter. But 1 think fro111 tlw standpoint of the objection
to the evidence, I think the evidence is admissible. It is one
of the ite1ns that will have to be considered by the Court
e\rent u&lly to dctenninc whether or not, based upon all of the
evidence that con1es in here, it can be removed without dainage to the building·, whether it be pipe, whether it be hole:;
or whatever it n1ay be.
And to what extent, if any, the building would be da1naged,
if it doesn't auwunt to anything that is one thing. If it will he
injured or dmuaged HUbstantially, it is another thing.
I think the e\·ideucc is admissible under the state or the
record and as I understand the contention of counsel hmmd·
upon the pleadings as I have casually read them.

28

Supreme Court of Appeals of Virginia

Matthew 0. Foreman, Sr.
Mr. Fine: May we respectfully except, your Honor.
The Commissioner: Yes, of course you can.
By

~lr.

McBain:
Q. Mr. Foreman, I hand you Exhibit J, Defeudants' Exhibit J, and ask you so the Court will
Dep.
page 36 ~ know what we are doing about this and talking
about it, can that unit be removed without damageT
The Commissioner: You mean the air conditioning unit 1
By Mr. McBain:
Q. Air conditioning unit and what goes with it?
A. That is a convector. These are the two pipes coming
down through the roof. You can plainly see the tile here that
has to be removed and replaced. And also the holes on the
roof. This goes right straight through it and supplies the
tower. That is two of the lines that supply the tower.
Q. What is this thing over in the corner?
A. That is a piece of furniture sitting there. That has
nothing to do with the convector.
Q. Piece of furniture T
A. Yes. All the controls are in the convector cabinet.
Q. Where are these units? Sitting on the floor?
A. Yes, sir, sitting on the floor beside the wall.
The Commissioner: Gentlemen, before you go any further,
it is now 1 :30. We will adjourn for lunch and reDep.
convene at 2 :00 o'clock. Are there any witnesses
page 37 ~ you want recognized T
Mr. McBain: None that I know of.
The Commissioner: 1\'Ir. Fine?
Mr. Fine: No, your Honor.
The Commissioner : Let us come back at 2 :30.
(Whereupon, luncheon recess was taken.)
AFTERNOON SESSION.
The Commissioner : All rig·ht, I think you were examining
this gentleman here.
Mr. McBain: Mr. Foreman.
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MATTHEW 0. FOREMAN, [SR.] o
called as a witness in behalf of the defendant, having beeu
heretofore duly sworn, was examined and testified further aR
follows:
DIRECT EXAMINATION.
Dep.
page 38

~

The Commissioner: I believe you were rnaking inquiry about these pictures.
Mr. McBain: Yes, sir, I was.

By Mr. McBain:
Q. We are talking about Exhibit I now. Is Exhibit 1 oue
of the air conditioning units Y
A. Yes, sir.
Q. What would have to be done if the air conditioning
units in Exhibit I were removed from the building?
A. vVell, the same thing exists here, your Honor, as they
do on every one of the floor units below. You have two pipes
going through the roof. This particular unit is a larger unit.
You have also this electrical feed supply line that comes
down from the roof above off of the pole from the street,
which this is your master control right here. That would
have to be removed or they could leave it on the wall, but to
take off it would leave four holes into your wall here. They
are mounted to the studs. That's hardboard wall. That's
plywood. It's mounted to the plywood, to the hardboard, to
the studs on the wall. To pull them off that is a minor thing
that would leave four small nail holes in there but you have
an electrical conduit coming down through the roof and a
supply and return line through the roof on this one plus the
tile on the floor.
Q. Now, Exhibit H, is that one of the units?
Dep.
page 39 ~ .A.. Yes, sir. This a little different situation here,
your Honor. You have two lines coming down
from the ceiling. Also an electrical supply line. But you also
have a duct return here that feeds the cool air through and
returns your cool air. You see it goes through this partition
in through to this room here so you have a double partition
there of pine panelling that would have to be-you just can't
patch that bole there. You would have to take out the whole
panel to replace that.
Mr. Fine: We are prepared to do that.

~upn~uw
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By

~Ir.

:McBain:

Q. One, two, three, four walls, and the pipes in the
A. And the pipes in the roof.
Q. And the pi pes~

roof~

:Mr. ~-,inc: Don't lead hin1, 1\lr. lVlcBain.
The vVitness: You have the same condition here. You
have a master switch on the wall. Now, this particular case,
your panel \vould have to be taken out from the wall to the
door fra1ne because you would leave holes in the 'vall from
this master control switch. It's an electrical wire leading
fr01n that to the roof.
Dep.
page 40 ~ By ~lr. ~IcBain:
Q. Now, we will talk about Exhibit G. \¥hat
would have to be done if that were removed 1
A. You have tbe same condition existing here that you
have on the other one, that duct return through the wall. That
would have to be replaced plus patching the roof and the
ceiling below here plus repatching the floor tile.
The Commissioner: Is this an air conditioning
The Witness: Yes, sir.

unit~

By Mr. McBain:
Q. Is that a duct back there!
A. That is a duct return, return going through the wall.
The Co1nn1issioner: How big· a duct is it 1
The \Vitness: That is 12 by 14, if I am not mistaken.
The Conunissioner : Inches ·t
The vVitness: Yes, sir, 12 inches by 14 inches. And ag-ain
to repair this the way it should have been, the way it should
be replaced, you would have to take out this full sheet and
this full sheet of wall.
Dep.
The Commissioner: Sheet of what t
page 41 ~
The vVitness: \tV all paneling on both sides of
that wall, you see.
By ~Ir. lVIcBain :
Q. What would have to be done over here, if anythingt
A. This ceiling has been da1nagcd. No doubt that looks
like to me fro1n a leak from the roof or a leak fr01n condensa-

Saudy Bolin

Y.

Edith Ladorberg

31

Ll1atthew 0. Fo'rmnan, Sr.
tion coming- off or these pipes. This piece of wood, ceiling,
sheet rock, would have to be replaced.
Q. liow about the electrical part f
A. This is your electrical panel switch, control switch. You
have the same thing coming· through the roof. That is one of
those holes through the roof and that would have to be taken
off the wall. But that is just a minor patch on the wall as far
as taking this off because you have only got four little screws
holding it. But your hole to the roof would have to be
patched.
~fr. ~-,inc:
You 1nean ceiling·?
The 'Vitness: 'Yell, the ceiling and roof. That goes
through the ceiling and right on up to the roof.
The Cmnmissioner: Is this ceiling you speak of, is that
the lower portion of the roof"?
Dep.
The 'Vitness: Your lion or, this particular
page 42 ~· roof is 2 by 12 wood joists. So on top of the 2 by
12's you have the asphalt roof, plus the fact you
have a \\'ooden roof, an asphalt built up roof on top of that.
Underneath of it to conceal these rafters or joists you have
this sheet rock ceiling- that is to keep the rafters from show-

mg.

The Couunissioucr: What is the difference between the
(·eiling and the roof f That is the top portion of the roof?
The 'Vitnc:-;s: That is two different insulations there cornpletely.
The Cornmissioner: vVhat is it in width there, in size"?
The ·\ritneRs: \V elJ, this hero is throe-eighths of an inch.
That is throe-eights of au inc·h shoot rock. But your built up
roof, that has three-quarter inch sheeting plus your built up
roof. Four plys of asphalt paper, 15 pound felt, and then
your asphalt and gravel on top of that.
In that particular case ~·ou don't have gravel on that roof.
It's just plain asphalt and paper.
The Commissioner: I don't think you answered my question.
Dep.
The 'Vitness: \Vhat is the thickness all told
page 43 ~ here, you n1ean 1
The Commissioner: Yes, between the ceiliug
Hnd the top of the roofY
The vVitness: Thirteen and a quarter inches from here I o
the top of your rool'.
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The Commissioner : All right.
By Mr. McBain:
Q. Now, I hand you Exhibit F. Explain what would have
to be done in that case if it were taken down f
A. You have the same thing here, your Honor, except I
don't see any electrical attachment on this one. Evidently
t.his is just a floor convector here, a smaller unit, but you
still have the two holes through the roof. This evidently is
fed by the floor, baseboard attachment and electrical supply.
The unit fan is down below. I see your dials here are on the
side, so your control has got to be on the floor. So your electricity comes from the floor so there wouldn't be any damage here. But here you have two holes to patch in the ceilinp;
and in the roof.
The Commissioner: Now, the air conditioning unit, itself,
l"or getting the various pipes and so forth, what would it t·Hquire to remove the unit, itself!
Dep.
The Witness: It just sits on the floor, your
page 44 ~ Honor, just like a piece of furniture.
The Commissioner: But for the piping that.
leads to this air conditioning unit, you just pick it up and
rnove out1
The · Witness: · That is absoutely right, and replace tlw
ti Ie on the floor. ·
The Commissioner : If it were damaged f
The Witness: Yes, sir.
By Mr. McBain:
(~. This is Exhibit E. Tell the Court what would have t.o
happen in that case if it were removed.
A. That is your master control switch and you have the
same thing here. Taking this off the wall you would have
four places to patch on the wall plus four holes through the
roof. This is the same thing.. You just take the unit off tlte
floor and remove it ·and patch the tile.

The Commissioner: What about this t
The Witness: That is mounted onto the unit. That is uot.
in to the wall at all.
~{r. McBain: I think that completes our examination witl.J
reference .to those· .two ·-things.. I would like the privilege of
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calling him back after I am done about some other things
that I wanted to ask him. But Mr. Fine can exDep.
amine him now.
page 45 ~ Mr. Fine: Then you don't want to put the witness on in chief entirely f You are restricting it
just to this?
Mr. ~IcBain: I want to call him back afterwards if I may,
your Honor.
Mr. Fine: That wasn't my understanding but I will go
along, your Honor.
The Commissioner : All right.
CROSS EXAMINATION.
By .Mr. Fine:
Q. You have been in the building business for quite some
time, haven't you Y
A. Yes, sir, 22 years.
Q. And you are also familiar with air conditioning units f
A. Yes, sir.
Q. And I understand you are not an architect Y
A. No, I am not an architect.
Q. But you are familiar with these things Y
A. Yes, sir.
Q. And as you have indicated to the Commissioner, the::;e
air conditioning units just sit on the· floor like a
Dep.
piece of furniture?
·
page 46 } A. That is right.
.
Q. And they are even more moveable than the
window units in which sometimes the window units have
!-:OnlCthing to hold it in with a bolt Y
A. Unattached.
Q. Yes, these are absolutely unattached f
A. These are attached now, but unattached they would be
moveable.
Q. Well, these are unattached Y These air conditioning
units you mentioned that are sitting on the floor are unattached?
A. 'fhey are attached ..
Q. ·How!
.A. They are attached by your lines.
Q. I mean other than the line Y
A. Yes, sir, they are unattached other than the lines. ·
Q. Other than the pipe 1

:14
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A. That is right.
Q. I kno·w you want to be fair. And these pipes, they are
like any other pipe!; that they can use a monkey wrench mHl
'If~ tach them t
.\. Yes, l;ir.
Q. And if we just got a wrench and unbolted it,
Dep.
unscrewed it, it would be removeable because, or
page +7 ~- course, they are not attached to the wall~
.A. That is right.
Q. In connection with the pipes that are attached to it,
those pipes in cireumference would be about an inch~
.A. Yes, sir.
Q. And there ~n:e two pipes?
1\.. Two pipes to each unit.
Q. And those pipes, as I understand, run all the way up to
the cooling· system on top~
A. That is right.
Q. So in removing the air conditioning unit, there is no
clifficqlty about that at all if you unscrew it from the pipe, is
that correct t
A. The convector; itself~
Q. Yes.
A. Yes, sir.
Q. That is the unit that sits on the floor~
A. Yes, sir.
Q. That is removable without any trouble Y
A. 'rhe ('onvector, itself, yes, sir.
Q. Now, in connection with the pipe, itself, the pipe that
runs up to the roof, as the Commissioner inquired of you,
there were thirteen and a half inches between the
.Uep.
ceiling and the roof~
page 48 ~
A. That is right.
Q. If we went up into the area between the ceilliug and the roof, we could put a cap in there and that would
(·over it up after we paneled it, if we wanted to do that, is
that correct J?
A. I don't understand you there. You could cap the pipes
off, you n1ean!
Q. Now, follow me, sir. I think you will agree with me.
If you took the pipe and disconnected it or cut it, you conld
cut the pipe between the roof and the ceiling?
A. That is right.
Q. And it would be concealed 1
A. Absolutely, right.
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Q. And in addition to that, sir, with the panel that is involved here, if you couldn't make a pretty nice job of it after
the hole was in there all you have to do it is put a piece of
paneling in there, is that correctY
A. That is right, except for the fact that if you cut the pipe
off below the roof line then you have a piece of pipe dangling
in between your ceiling joists that is a hazard to the floor below because you have only got three inches of sheet rock up
there.
Q. You take the whole pipe out?
A. Yes, sir, absolutely.
Dep.
Q. And disconnect it from the tower, is thai
page 49 ~ right?
A. Yes, sir.
Q. And if we do that, all that has to be done and as 1
understand, this ceiling is beaver-board, isn't itT
A. It's sheet rock.
Q. Sheet rock·~
A. Yes, sir.
Q. And that is the next thing to beaver-board f
A. Yes.
Q. I mean it's not expensive paneling f
A. No, sir.
Q. As a matter of fact, if we look at the construction of t.hu
building, itself, it's not a great big beautiful structure on the
inside, to show the kind of a building it is, isn't that true Y
A. Vvell, the building has been added on after its original
eonstruction, yes.
Q. And it was added on in not the best of materials Y
A. Now, I can't say that. The material is A-1. I can't say
that.
Q. The material is A-1 Y
A. Yes, sir.
Q. So far as the other item of the wiring, this
Dep.
is the same type of wiring they have in connectimt
page 50~ with 220 volt?
A. Yes, sir.
Q. And in your experience of twenty-some years in collnection with it, that type of wire is removable, isn't it?
A. That type, yes, sir, it sure is. The wire, by the way, is
attached to the wall, too.
Q. Certainly. It's a little bit thicker than telephone wireT
A. That is right.
Q. Now, that's referring to Exhibit EY
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A. Yes, sir.

Q. Now, I refer you to Exhibit F. That is also on the tioor
unattached except for the pipes?
A. Yes, sir.
(J. And this sheet rock that is on top comes in panni:.;.
doesn't it'?
A. Yes, sir, four by eight.
Q. And all we would have to do is put a four by eight pawd
i11 there"?
A. Four by eight sheet.
l~. And that would take care of that?
.A. Yes.
Q. All right, sir, and that's referring to NtrlllDep.
ber F.
page 51 ~
Then we get to Gas you have already indicated.
Thnt also is on the floor but it is connected throug'l1
the other sidef
A. That is right, with a duct.
Q. And that is rmnovable if you put another panel in then~·~
A. That is right. There is two there.
Q. Right yon arc. And then in addition to that, the pipe~
iu there, and you would have to have a four by eight sheet
rock there t
A. Thnt is right. r:rhere i~ evidence in that picture, Mr.
Fine, of a leak on the roof.
Q. ·Yes, sir, thitt is what you just mentioned. I understand.
But that is rflnlOveable without any rnaterial injury?
A. Yes.
Q. And I show you nu1nber JL, which is the adjoining ai •·
<·onditionil•g to the other side 1
A. Yes.
Q. .And that nlso is removable "l
A. The sa1ne way. Yes, sir.
Q. The smne way. Thank you very much.
~ow, I refer to Number I. That's one that just rests oJJ
the floor and has the pipes~
Dep.
A. That is right.
page 52 ~ Q. Now, if I am correct, I would like for you to
say tllat I am. If I am in error, you correct me.
Of course, I know you are experienced.
As I understand it on those air conditioners, t'hey can all
be removed provided these four by eight sheet rocks are put
in there and the pipe is removed so that that will take can'
of that, is that correct 1
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A. Yes, sir. It can be taken down and covered up, that is
right.
Q. All right, sir. Now, on these other photographs, you
have been there about the tower?
A. Yes, sir.
Q. Now, in connection with that, you have supervised a lot
of roof work"?
A. Yes, sir, sure do.
Q. And you also have seen these towers any number or
ti1nes ·~
A. Yes.
Q. And you have also seen where they have been removed~
A. Yes, sir.
Q. Now, when you removed a tower you didn't want to
do anything but renwve the tower, I ask you, sir, if you and
.i\lr. l\Ieekins in the exercise of reasonable care
Dep.
wouldn't just take and cut the legs on which it is
page 53 ~ mounted on, and would that affect the roof if you
· did that except for the protrusion of the pipe
there ?
A. Over a period of tinlC, it would. You would have to
·have a pitch pocket there. A pitch pocket is just a round
sleevl~ that sits on a roof six inches hig·h and wraps around
r.ach one of these units and it's filled with tar. That keeps
the corrosion and rust frmn eating throug·h.
Q. About how nmch would that cost f J'ust give us H general estin1ate t I 1nean to put the pitch pocket~? A 1nininnun
and a n1aximun1 ~
A. On this particular case, we just couldn't' do that. I
n1ean it just couldu 't be done.
Q. Couldn't you put a pitch pocket above that protrusion?
A. No, l\ir..F'iuP, because you have these timbers that are
uwunted on top of your roof joists.
Q. Now, follow me. I agree with you. You can put your
pitch pocket and then couldn't you put pitch over that 'f
A. It could be covered over, yes, sir. It could be patched
up, yes, sir.
Q. '\Vouldn 't you do better than patch it up ·f Follow me
and I will ask you to ·ans\ver my question if I am right aboJit
it. Couldn't you take and cut this off, as I ha'-:e inDep.
dicated, and you say pitch pocket, and th~n you
page 54 ~ have this other part over the roof, take your pitch
and cover that over 1 \V ould that work 7
A. You could, J\tlr. Fine.
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Q. You could?
A. It could be done, Mr. Fine, but I wouldn't guarantee it.
No other roofer would either.
Q. Well, you can remove it and certainly have your roof
fixed in a good manner, couldn't you?
A. Absolutely. You could take it off as far as that goes,
cut it even with the roof and cap it over, but it's just not a
job-Q. Wouldn't it be a good job if we did this, if we took this
and made it even with the roof and then put a piece on it
where this rests~ How big a piece is that?
A. That is seven by thirteen. It's seven foot this way and
thirteen the other way.
Q. If you put a piece over there and did that in a workmanship manner, wouldn't that piece be just as good as any
piece on there if done in a workmanlike manner Y
A. It probably would be, yes, sir.
Q. And of course the back tower and the front tower are
constructed the same way~
A. Yes, sir.
Q. And your answer to both of them is the
same?
Dep.
page 55 ~ A. Yes, sir.
Q. Now, I refer you to Number C. As I understand it, in C you have some wires, is that correct Y
A. Yes, sir.
Q. Now, in connection with those wires, all that has to
be done is the wires to be clipped, is that a fair statement!
A. Well, you can clip them, yes. You can clip the wires
off and cover it over, that is true. But the electrical inspector
wouldn't let you do that.
Q. If you clip them off and cut the current from that
phase of it on the inside, would that affect the building, itself?
A. I think the Code says, Mr. Fine, that any time you
detach or unattach any electrical system of any portion of
any building, if it's exposed on top of an asphalt roof it has
to be completely removed if it is in any way attached to the
roof by paper or asphalt, which this is.
Q. All right, sir. Now, complying with the City Code, it
can be done without injuring the building?
A. Yes, sir.
Q. That is true?
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A. Yes.

Q. All right, sir.
A. The building, not the roof. The roof would
~ have to be patched.
Q. The roof would have to be patched and if it's
done in a workmanlike manner, that can be handled'
A. Yes.
Q. And that is referring to Exhibit C.
Now, referring to Exhibit B, which 'has the same wire and
a pipe, would you say that after we take the pipe and either
snip it at that place and then have it done over in a workmanlike manner, would that take care of the situation Y
A. Yes, the same thing.
Q. It would?
A. Yes, sir.
Q. And that goes for Exhibit D, which has the same pipes
and wires in connection with thatT
A. Yes.

Dep.
page 56

Mr. Fine: Thank you, sir. I am much obliged to you .

Dep.
page 57

•

•

•

•

•

•

•

•

..

•

~

SOL LADERBERG,
the plaintiff, having been first duly sworn, was examined and
testified as follows :
DIRECT EXAMINATION.
By Mr. Fine:
Q. Mr. Laderberg, you are Sol Laderberg, and would

you state your age, your residence and your occupation,
please, sir T
A. Fifty. I am a merchant, furniture merchant.
Q. All right, sir, and where do you live!
A. 1426 Armistead Bridge Road.
Q. In the City of Norfolk!
A. That is rig·ht.
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Q. For how long have you lived in Tidewater, Virginia 1
A. All my life.
Q. Mr. Laderberg, I hand you herewith a bill of sale dated
the 4th day of October, 1955, which is purported to be signed
by you and Mrs. Laderberg and Mr. Sandy Bolin, one of the
defendants in the case, and ask you if you didn't pay him in
cash-or paid him in cash finally $64,000.97 as conDep.
tained in this memorandum, and this is the signapage 58 ~ ture of you and Mrs. Laderberg and Mr. Bolin,
is it not?
A. Yes, sir.
Mr. Fine: I would like to introduce that, may it please
the Court, to be de signa ted by you as your wish, sir.
The Commissioner : It will be marked plaintiffs' Exhibit

7.

(Whereupon, said foregoing document was marked as
Plaintiff's Exhibit No. 7.)
By Mr. Fine:
Q. Mr. Laderberg, I hand you herewith a lease made by
you and Mrs. Laderberg with Sandy Bolin and Mrs. Estelle
Bolin and ask you if this is not a copy of the lease dated
October 1st, 1955¥
A. Yes.
Mr. Fine: Here is an addendum. I am going to introduce
that in just a minute.
Mr. McBain: That's all right.
Mr. Fine: I would like to introduce that, may it please the
Court, to be marked by your Honor.
The Commissioner: It will be marked Plaintiffs' Exhibit
8.
(Whereupon, said foregoing document was marked as
Plaintiff's Exhibit No. 8.)
Dep.
page 59 ~ By Mr. Fine:
Q. I ask you if this is a supplemental lease
dated the same date which has been duly recorded in the
Clerk's offi-ce of the Corporation Court, October 6, 1955,
signed by parties plaintiff and parties defendant 7
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A. Yes, sir.
Mr. McBain: I admit it's recorded.
Mr. Fine : Thank you, sir.
The Commissioner: You want to introduce this in evidencef
Mr. Fine: \Ve would like to introduce that and ask your
Honor to mark that.
The Commissioner: It will be Plaintiffs' Exhibit No. 9.
{"\Vhereupon, said foregoing document was marked as
Plaintiffs' Exhibit No. 9.)

•

•

•

•

•

•

•

•

•

•

Dep.
page 63 ~

By Mr. Fine:
Q. Did he give you or not a right to put th~se
Dep.
improvements in on the air conditioning and the
page 64 ~ signs and this electrical sign f
A. Yes, sir.
Q. Now, Mt:. Laderberg, you gave notice to the defendants
about your vacating in accordance with the terms of your
lease, is that correct?
A. Yes, sir.
Q. I ask you if you did not instruct your counsel to write
this letter on June 28, 1965, to Mr. Bolin and Mrs. Bolin, the
defendants: Dear ~Ir. and Mrs. Bolin: Your letter dated June
25th, 1965, addressed to Mr. Sol Laderberg and Mrs. Edith
Laderberg with regard the demand to replace broken window
glass is acknowledged. This matter is being given the attention it deserves and we appreciate your advising us.
In addition, there are a number of other matters which we
would like to resolve and would like to discuss the same with
you in order we can leave the premises as provided in the
lease. They are the n1atter of the removal of the electrical
sign, the billboard, the air conditioning units, the two towers
on the roof, the water fountain, and the gas heater in the
warehouse. I should be glad to meet with you or perferably
with your counsel within the next few days if it's convenient.
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I would thank you to acknowledge receipt of this letter
and advise me. Your very truly, Louis B. Fine.
Dep.
Did you instruct your counsel to write this letpage 65 ~ ter?
A. Yes, sir.
Q. And were you not advised in response to that, a letter
of July 13th, 1965, that Mr. McBain wrote to your counsel
the following: Re: Bolin-Laderberg· lease. Your letter of
June 28th to Mr. and lVIrs. Bolin has been referred to me.
The next to the last paragraph of page 3 of the lease together 'vith parag-raph 4 of the supplemental lease clearly
defines the rights of the landlord and tenant with respect to
alterations, additions and improven1ents.
The landlord's position is that the electrical sig·n, the air
conditioning units, the two to,vers on the roof, the water
fountain and the g·as heater in the warehouse are alterations, additions and improvements to the buildings and become the property of the landlord and cannot be removed.
The Bolins have several prospective tenants for the premises, each of whom is making plans to g·et possession on
October 1st, 1965. You can readily understand that one must
plan in advance to get merchandise and one must employ
help. Consequently, if the tenant cannot get possession on
October 1st, 1965, his losses will be in excess of a hundred
fifty dollars per day which Laderberg 'vould be called upon
to pay. I hope they will not put themselves in a position to
suffer this loss and I also hope they will not comDep.
pel the Bolins to go to Court to evict them.
page 66 ~ Now, did they or not give you the right to make
those alterations and improvements f
A. Yes, sir.
Q. Did he ever tell you that he would not permit you to
take them out of there, these trade fixtures?
A. No until I got the letter.
Q. Until this letter came?
A. No.

•
Dep.
page 67

~

•

•

•

•
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By Mr. Fine:
Q. I also band you herewith a memorandum and ask you
if you have not improved that building with fLxtures in thousands of dollars as indicated in this memoranJ>ep.
dum?
page 68 ~
A. Yes, sir.
Q. \Vhich you are not asking to remove?
A. Yes, sir.
Q. Do they or not total approximately $10,000.00?
A. Yes, sir.

1\tlr. :B,ine: I would like to introduce that as Number 11,
may it please the Court.
The Com1nissioner: It will be marked Plaintiffs' Exhibit

11.
(vVhereupon, the foregoing document was 1narked as
Plaintiffs' Exhibit No. 11.)
By Mr. Fine:
Q. Those items are an alumnium frame all glass doors, fire
doors and walls between the main building and warehouseMr. 1\{cBain:
you, Mr. Fine?

You have got then1 all in the list, haven't

By M.r. :b1ne:
Q. New ·wood floor in the warehouse, a rear exit fire emerg-eney door, new concrete in the back of the building in the
driveway, additional overhanging roof in the loading area in
the warehouse-

Dep.
page 69

~

JYir. McBain: I object to that, your Honor. lfe
has got it in his brief anyway and I don't deny it.
Mr. Fine: All right, sir.

By .Nlr. Fine:
Q. Now, Mr. Laderberg, have you ever heard of any claim
that he ever made to the name of High Point Factory Outlet?
A. No, sir.
Q. Have you ever known up until this time that he had ever
n1ade any claim for any of this property that you ask the
Court to let you remove~
A. No, sir.
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Q. Mr. Laderberg·, in rmnoving these items that you ask
the Court to let you move, do you not agree to have the work
done in connection with the removal-

Mr. McBain : One minute. Don't lead. He is your witness, for crying out loud.
Mr. Fine: I will rephrase the question.
The Commissioner: Rephrase the question, Mr. Fine.
Mr. Fine : Yes, your Honor.
By Mr. Fine:
Q. When you remove these :fixtures if the Court
~ will permit you to do so, how do you propose to do
it7
A. We propose to leave the building in a first class condition. Wherever we tear anything out, we expect to replace
it properly.
Q. In connection with the roof, itself, and in connection
with the tower 7
A. The same thing·.
Q. In connection with the air conditioning units, these
pipes going in there 7
A. The same thing.
Q. You figure in doing all that in accordance with the decree of the Court that it be done in a worln:nanlike n1anner 1
A. Yes, sir. In fact, we have a letter that the costs of removing the sign would be over $800.00 which we agreed to
pay so that the building would be in first class shape.
Dep.
page 70

The Commissioner : Is the question with respect to the
right of use of this name involved in this proceeding!
Mr. Fine: To my surprise, yes, sir. Your Honor, specifically answering you, he takes the position he sold it to us
but he sold it to us so long as we were the lessee. But there is
nothing in the papers to that effect. That is in the
Dep.
amended answer.
page 71 ~ The Commissioner: Mr. McBain, your client
still contends that these people do not have the
right to use the nameY
Mr. McBain: Yes, sir, we contend that .
.The Commissioner: I just want to know if it was involved.
Mr. McBain: This is not good evidence, Mr. Fine, I object to it. You can't put a letter in about anything.
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By Mr. Fine:
Q. Let me ask you this, Mr. Laderberg, did you or not obtain estimates in connection with the removal and doing the
work in workmanlike manner T
A. Yes, sir.
Q. Did you do that in connection with the electrical sign 1
A. Yes, sir.
Q. Did you do that in connection with all of these matters
considering a workmanlike manner for it to be done f
A. Yes, sir.
Q. And you have estimates on it Y
A. Yes, sir.
Dep.
page 72 ~ Mr. Fine: "\Vould you like me to introduce
them?
1\{r. McBain: No, forget them.
By 1\{r. Fine:
Q. Mr. Laderberg, in connection with putting this sign up,
did you do that for the betterment of your business or to
enhance the value of the building!
A. For my business.
Q. Did you do that in connection with every item that you
have asked for here?
A. Yes, sir.
Q. You weren't g·oing to try to make any improvements to
somebody else's building?
A. No. 'Ve made improvements to the building which, of
course, we are leaving such as lighting under the marquee
and other things, but we don't expect to remove that.
Q. But all these items that you asked for you consider in
connection with trade fixtures Y
A. That is right.
Mr. McBain: Don't lead him too far, Mr. Fine.
By Mr. Fine:
Q. These fixtures that you have asked for, do
~ you expect to use them in your new location f
A. Certainly.
Q. And you want them in connection with your other business? ·
A. Yes, sir.
Dep.
page 73
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Q. Have you or not entered into a lease beginning the first
day of October, 19651
A. Yes, sir.
Q. And you have other premises Y
A. Yes, sir.
Q. And you would like to have these fixtures there?
A. Yes, sir.
Q. And we don't claim $150.00 a day damage, but we do
say it would be highly inconvenient~
A. Yes, sir.
Q. If you didn't 'have them T
A. Yes, sir.
~Ir.

Fine:

Your witness, sir.
CROSS EXAMINATION.

By J\ilr.

Mc~ain:

Q. Mr. Laderberg, didn't you agree in the lease
Dep.
to make all repairs, decorations, upkeep and impage 74 ~ provements to the premises?
A. Didn't I agree to what, sir?
Q. In the lease to do all this T The tenant agrees to rnake
all repairs, decorations, upkeep and improvements to the premises except the roof shall be maintained by the owner until
April 1, 1956, after which time the tenant shall maintain it?
A. Yes, sir, positively.
Q. These were things that you did, were your duty to do f
A. No, they weren't.
1\Ir. Fine: Excuse me just a minute, please.
Your Honor please, I object to the question because it's
argumentative, sir, and it's a conclusion of law for your
Honor to determine what he has got to do under the lease.
and, secondly, it is argumentative and I don't think that is
proper examination.
The Cmnrnissioner : Doesn't the lease speak for itself, ~Ir.
McBain?
~lr. McBain: I beg your pardon Y
The Commissioner: Is there any ambiguity about the
language?
Mr. ~icBain: Not a bit. I withdraw the question. It's
immaterial.

Sandy Bolin v. Edith Laderberg

47

Sol Laderberg.
Dep.
page 75

~

By 1\Ir. ~IcBain:
Q. ~1:r. Laderberg, you said you put a new
floor in the warehouse. Did you put a new floor in the warehouse?
A. I certainly did.
Q. You did 1
A. Yes, sir.
Q. What kind of a floor was it 7
A. A wood floor.
Q. 'vV ood floor in the warehouse 7
A. Yes, sir.

l\Ir. Fine: Your Honor, I don't think that is
we did ask it on direct examination.
The Commissioner: I was getting ready to
ask him on direct examination. I don't think
then or now. But he has a right to inquire as
tions that you asked on direct examination.
Mr. Fine: Yes, sir.
By

material, uut
say you did
it's material
to any ques-

~Ir. ~IcBain:

Q. Mr. Laderberg, Plaintiff's Exhibit 2, this sign of the
1ligh Point Factory Outlet, when was that put up 7
A. I would say approximately eight or eight and a half
years ago.
Q. It was put up after the Grand Furniture
1Jep.
page 76 ~ Company came in there, wasn't itT
A. Yes.
Q. This is the back in Plaintiff's Exhibit Number 31
A. Are you speaking of this sign T
Q. I am speaking of this one right here.
A. Yes, that was put up after.
l\lr. Fine: Would you refer to the Exhibit?
1\111'. l\1:cBain: Exhibit Number 2. That is what I talked
to hitn a bout in the beginning, Mr. Fine.
By Nlr. Nlcllain:

.
Q. In Exhibit Number 3, Plaintiff's Exhibit Number 3, this
is the back of his sign that extends almost from his building
right there to the street 7
A. That is right.
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Q. And this is your sig-n that extends from the building
to the street ?
A. But on the other end of my building.
Q. Yes, on the other end of your building.
A. Yes, sir.
Q. In other words, there is a space like this between them·~
A. Right .
.JJep.
Q. This sign is here 7
page 77 ~
A. R.ight.
(~. And this sign is here 1
A. Right.
Q. And your building· is in between?
A. Right.
Q. Now, :.Mr. Lader berg, this lane down here of the road,
l ~i ttle Creek RoadA. Yes, sir.
Q. That lane runs east and runs by this sign before it gets
to your sign, isn't that right, by this sign of the Grand Furniture C01npany before it gets to your sign of the High Point
.I•\1ctory Outlet f
1\.. Yes.
(~. I mean the lane on the road?
A. Yes, one way, and one way by my sign before it get-s to
his sign, is that what you mean?
Q. Yes. It goes by his sign first? I mean the lane, the
two lanes that are nearest youi' store?
A. Yes.
Q. Go by his sign first f
A. Yes.
Q. And then come to your sign~
A. Yes.
Q. And he was blocking· off the view of your
store by the Grand Furniture Company sign?
Dep.
A. No.
page 78 ~
:Mr. Fine:

I object to that, your Honor.
:Nlr. IvlcBain: vVait a minute.
The Witness : No.
Ivlr. Fine: Excuse me, Mr. McBain.
The Commissioner: Just a moment, Ivlr. l\lcBain.
:.Mr. Fine: I suggest it's immaterial and irrelevant. It has
nothing to do with who owns the sign or the fixtures.
Ivlr. 1.\fcBain: I wasn't trying to get into who owned it by
no means.
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The Commissioner:

What is the purpose of this examina-

tion~

1vir. 1vicBain: I wanted to show that this sign was H n1nst,
your lionor, with this sign being up here, and it's very important, too.
The Cmnmissioner: You said it was a rnust sigu 'f
1\!Ir. 1vicBain: ~i-u-s-t. It had to be put up because this
:.;ign blocked his store. There isn't any question about tlla t.
The Commissioner: Suppose it had? What is a must
sign?
~fr. :McBain: I just said it bad to be there t-o
Dep.
get business to his store.
page 79 ~ The Commissioner: Does that change t.he legnl
aspects~

Mr. McBain: Yes, it does for us.
The Commissioner: That it is a must sign rather Uwu
one thatMr. McBain: Is necessary. Let's put it that way, your
Honor. It's a necessary sign. It's necessary for anybody
that occupies this building.
The vVitness: Can I say something, your flonor t
~ir. Fine: Just a nunute, 1vir. Laderberg. 'Ve are talking
about the law in the case.
The Connuissioner: I don't see how it's relevant as to,
whether in his judgment or my judg1nent it was necessary to
put up a sign to con1pete with son1eone who is in con1petition
with him. If it is an item that he is entitled to recover m1d
does not constitute a part of the building, whether it was
necessary to put the sign up or not is immaterial. If it belongs
to the defendants, it's immaterial whether it was necessary.
Can you explain to me how that would change the legal aspects of itt
~lr . .i\IcBaiu: Yes, sir, I certainly can.
Dep.
The Counnissioner: All right, sir, if you will.
page 80 ~ l\fr ..McBain: Any store that goes there has got
to have a sign like that or they won't get the
business.
The Commissioner: Suppose they do. Does that change
the legal rights of the parties to this?
Mr. McBain : No. No, it doesn't change the legal rights.
It doesn't change the legal rights of it but that is a factor.
The Commissioner: Well, I sustain the objection in thn t
it is irrelevant.
Mr. McBain: I note an exception to it, your Honor.
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By

~Ir.

McBain:

Q. Mr. Laber berg, Plaintiffs' Exhibit Number 3, it says

you are moving to the Lakeland Shopping Center¥
A. Right.
Q. vVhere the Colonial Stores were Y Is that the store yon
are occupying 1
A. Yes, sir.
Mr. Fine: I object to that, your Honor. It doesn't make
auy difference where he is going to move. It's a question of
title to this property.
Dep.
page 81

By Mr. McBain:
Q. Are you moving to the Lakeland Shopping
Center?
A. Yes, sir.
Q. Can you use this sign here at the Lakeland Shopping
Center?
A. Yes, sir.
Q. You can!
A. Sure.
Q. Do you know what the length of this sign is Y
A. Yes, sir.
Q. How much is it Y
A. Forty-five feet. Do you know the length of my new store
at Lakeland ol
~

lVIr. Fine: Don't do that.
Mr. McBain: I beg your pardon.
lVIr. Fine: Just answer his question, Mr. Laderberg. Let's
don't do this.
1\tlr. McBain : If Mr. Fine is scared you will say something out of turnThe Commissioner: Let me say to you as well as to any
other witnesses that counsel in this matter are asking· these
questions.
The Witness: Yes, sir.
Dep.
The Commissioner : As counsel for the rer>age 82 ~ spective litigants, they have no personal interest
in this matter. They are asking questions that
they think are fair, proper and relevant to the issue.
The vVitness: Yes, sir.
The Commissioner: Your counsel, if he believes it to be
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objectionable, will object. I want courtesy extended to counsel
on both sides.
The "'\\Titness: Yes, sir.
1\tir. lHcBain: That is all.
By the Cmnmissioner:
·Q. :Mr. Laderberg, let me ask you a question or two, please,
Sll".

A. Yes, sir.
Q. From the exhibits that were introduced into evi<lence,
it would appear to me that the Bolins had operated a furniture store on these premises prior to the time that you became a purchaser of the business, is that correct 1
A. Yes, sir.
Q. They then sold you the business and also executed H
lease to you and lVIrs. Edith Laderberg~
Q. Who is your wife~
A. Yes, sir.
Q. Now, in your bill of complaint you make
Dep.
page 83 ~ claim to certain specific articles. Then you have a
general claim. One is an electrical sig'll ~
A. Yes, sir.
Q. Is this the sig·n that is marked High Point Factory
Outlet?
A. Yes, sir.
Q. Did you construct that sign 1
A. Yes, sir, I had it constructed. Yes, sir, I had it put up.
Q. You had it put up~
A. Yes, sir.
Q. That was subsequent to the execution of the lease between you and the Bolins ¥
A. Yes, sir.
Q. The next iten1 you have on here is air conditioning units.
Did you take over any air conditioning units?
A. No, sir. It was a window unit, the only thing· that I
took over. But all the air conditioning units I put in.
(J. \Vhat about the air conditioning unit~ 1Vhat becmne of
it! Is it still there"?
A. No, it never worked. It was on the roof. But
Dep.
it is still there. As far as I know, it is.
page 84 ~ Q. You are not asserting any claim to that?
A. No, sir.
Q. And the towers on the roof, did you put those up 1
A. Yes, sir.
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Q. Both of them!
A. Yes, sir.
Q. The water fountain Y
A. Yes, sir.
Q. Gas heater?
A. Yes, sir.
Q. And you paid for them Y
A. Yes, sir.
Q. I might ask you this: Was there anything on the premises at. that time that would give you the benefit of air conditioning such as you required in the operation of the storeY
A. No, sir. There is some ceiling fans which we had to
eover ·because they leaked but we never used them.
Q. You converted then into air conditioning!
A. We installed an air conditioning system throughout the
store.
Q. Was there an electrical sign there when you took
over?
Dep. .
A. No; sir, just-yes, there was some electrical
page 85 ~ letters on t'he building but no sign.
Q. And, of course, your towers were put on the
roof in connection with the installation of the air conditioning system you created Y
A. Yes,· sir.

The Commissioner : All right.
Mr. Fine : All right, sir, come down.
Mr. McBain: One minute, Mr. Laderberg.
I just want to introduce the contract for the sale of the
business.
Mr. Fine: We: object to it as immaterial, irrelevant and
incompetent because, if your Honor please, we made a lease,
we made a bill of sale, and we mad_e an addendum and whatever we did has been merged into it. I don't know, to be frank
with the Court, why he wants to introduce the agreement of
sale when we actually consummated the sale, got a bill of
sale, and we have a lease and addendum, and I object to it
because everythin·g· else h~s been. executed.
Mr. McBain: Your Honor please, my purpose in introducing this is to show that the clause that is in the bill of
. sale was also put in the contract in advance about
Dep~
the neon signs and so forth and so on.
page 86 ~ The Commissioner : You mean it merely corroborates. that which is already in the bill of sale1.
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Mr. McBain: That is right. If you don't think it's necessary, I will omit it.
The Commissioner: Nobody has raised any question about
that.
Mr. McBain: That is all right then.
That is all, Mr. Laderberg.
The Commissioner: Call your next witness.
Mr. McBain: I will put t'his in, Louis.
Mr. Fine: That is all right, sir.
Mr. McBain: Mark this Defendants' Number whatever
it is.
The Commissioner: Are you introducing it Y
Mr. McBain: I am going to introduce it by him. It's agreeable to us.
The Commissioner: All right. By consent this photograph
which will be marked Defendants' Exhibit K will be admitted
in evidence.
(Whereupon, said foregoing photograph was marked as
Defendants' Exhibit No. K.)
By Mr. McBain:
Q. Mr. Laderberg, these signs here and here· as
Dep.
page 87 } shown in this picture, all these signs shown in this
picture were on the building when you took it
overt
A. Yes, sir.
The Commissioner: That is the picture marked Exhibit 1{ .

•

•

•

•

•

MRS. EDITH LADERBERG,
DIRECT EXAMINATION
By Mr. Fine:
Q. You are Mrs. Edith Laderberg, and, Mrs. Laderberg,
would you state your ageY
A. Forty-nine and a half.
Q. Your residence and your occupation, please, ma'am.
A. 1426 Armistead Bridge Road, partner in High Point
Factory Outlet Furniture Company.
Q. Now you are taking care of the family Y You are not
active in the business nowf
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A. Part tin1e.
Q. But at the time of the purchase of the busiDep.
pnge 88 ~ Hess you were actiYely associated in the busines~
and also in connection with these matters, is that
f•O I'I'Od ?
A. Yes, sir.
Q. ~Irs. Laderberg, without going into all the details, do
you (·<mfirn1-you heard l\Ir. Laderberg· testify?
A. Yes.
Q. Do you confirn1 Inost everything that he has said m
eounection with his testin1onv ~
A. Yes.
·
Q. Now, I \vant to ask you, please, rna 'am, about these neon
sig-us and clarify that, if yon will. I refer you to Defendants'
l•~xhihit J( which indicates this sign on there.
J\. Yes.
Q. That was there when the building was purchased·~
A. That is true. That is not the sign we want to u10vc,
though.
Q. ] understand that. I am going to ask you about that.
Now, l\Irs. Laderberg, the sign that you want to move is
the sign known as Plaintiffs' Exhibit 11
A. Tba t is true.
Q. 'Vas that placed on the property after the
Dep.
lease was entered into?
pnp;e 89 ~
A. Yes.
Q. At your expense and your money and your
tiuw?
A. Yes.
(J. And that's the one that you have the estimate in connection with the re1noving it and it being done in a proper
nwnner '?
A. That is true.
Q. That is what you wantt
A. That is right.

l\lr. l~.,iue: You may examine, :Mr. McBain.
1\Ir. lVIcBain: Stand aside, !~Irs. Laderberg, as far as I mn
concerned.

*
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rage 90 ~
f1r~t

SANDY BOLIN,
the defendant, called as a witness, having been
duly :-;\\·orn, wm; cxmnined and testified as follows:
DIRECT EXAMINATION.

B:r .fiir. l\Icllain:
What is your nan1e, sir?
Sandy Bolin.
\Yhat is your age 1
Fifty-two.
\Vhere do you live •t
2008 Ed1nonds Hoad, Virginia Beach.
'Yhat is your occupation¥
Now1
(~. Yes. Do you have anyf
.1\... None.
Q. Do you and your wife own the property at 828 East
Little Creek R.oad, Norfolk, Virginia 1
A. \Ve do.
Q. And you two have leased it to the Laderberg·s?
A. That is right.
Q. Little Creek Road where this property is
Dep.
located, is it anywhere near Tidewater Drive?
page 91 ~ Does Tidewater Drive cross Little Creek Road?
A. Yes, about 500 feet from the store.
Q. Is it a place where the traffic is light or just n1edium that
crosses in front of your store at Little Creek Road f
A. I-Ieavy traffic in that area .
·Q.
A.
Q.
A.
Q.
A.
Q.
A.

.llfr. Fine: Your H.onor please, I object to the geographical situation as im1naterial, irrelevant and incompetent.
The Conunissioner: You want me to pass upon the objection?
lVIr. :NicBain: Your 1-Ionor, its in the record now. \Ve
don't care what you do with it.
}Ir. Fine: Withdraw it. .Just trying to save time.
By :fiir. ~lcBain:
Q. Little Creek Road in front of that building· has one lane
east and one lane west, or what is the setup there~
A. It has two lanes each way.
Q. Does your store at Little Creek Road at 828 Little Creel\
Road have a parking space¥
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Dep.
page 92

~

A. It has a very big parking place.
Q. Would it rent to better advantage with or
without an air conditioning system?

Mr. Fine: We object to that. Of course it would rent.
That is self-evident.
Mr. McBain: That is very important, your Honor.
The Witness : Any type of business now, retail business,
requires air conditioning.
The Commissioner: Wait a minute, Mr. Bolin. There is an
objection.
Mr. Fine: As immaterial. The question is who does it belong to, we respectfully submit.
J\!Ir. McBain: Your Honor please, its' very important
whether an air conditioning unit was put on for Mr. Laderberg for his business or whether it's an improvement for the
building as a whole. That is a very important question, and
if it is an improvement to the building as a whole, it will rent
easier with it, I would assume, than it would without it.
The Commissioner: I don't think it's a question so much
of renting easier. I think it may be considered in connection
with the nature or character of the building, itself, whether
it was intended to become a part of the reality or
Dep.
whether it was to remain as personalty, so to
page 93 ~ speak. I think the question is proper under those
circumstances, although we get back to the question involved in this case and that is whether or not by the
attachment of this to the reality it has become a part of the
reality or a fixture or personalty.
I will overrule the objection. I think it almost speaks for
itself, however, that it would rent easier if it had air conditioning under modern conditions .
. By Mr. McBain:
Q. How many units are there in the system that the tenants have installed in the property?
A. Six.
Q. Are these units in one place in the store or are they
all scattered through the store!
A. They are scattered through the store.
Q. Are these units, Mr. Bolin, connected with anything on
the roof?
A. They are connected with water towers on the roof.
Q. With the water towers on the roofY
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A. That is right.
Dep.
Mr. McBain: I think we have gone into that
page 94 ~ rather fully and I don't think there is any question,
your Honor, about where they are connected with
the water towers.
The Commissioner: I think that is pretty well gone into.
By Mr. McBain:
Q. Do you know how many pipes go through the roof for
the water units?
A. I think there is thirteen.
Q. And how many cables go through the roof Y
A. Seven, I believe.
Q. I hand you here two pictures that have already been introduced, Defendants' Ex'hibit C and Defendants' Exhibit
B, and ask you do they show the various cables and water
lines scattered over the roof?
A. They do.
Q. .And these two cables here are what in Defendants'
Exhibit C?
A. I think they are electrical cables.
Q. And in Defendants' Exhibit B what are these two cables
that you see there?
A. Those are electrical, I think.
Q. This one here is electrical. What is this
one?
Dep.
pag-e 95 ~ A. I think it's electrical also.
Q. Mr. Bolin, if that water cooling system is removed and the pipes and the cables taken out of the roof, how
many patches will you have in it?
A. I will have about twenty-two patches.
Q. I hand you here Defendants' Exhibit D showing the
construction of one of the towers. I ask you if the removal
of that tower will damage the roofY
Mr. Fine: I object to that, your Honor. He is not an expert and doesn't know anything about it.
The Witness: Well, if you take the thing up off the roofThe Commissioner: Have you observed tbe conditions on
the roof?
The Witness: Yes, I have, sir. And if you remove, if you
dig up these-
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~I1· . .B,ine: I would like to ask him this q nestion. lla YP
you ever been up on that roof and looked at these things?
The \Vitness: Yes, sir.
1\Ir. Fine: You got the permission of the Laderbergs and
got permission to do it!
Dep.
The Connni~sioner: He said he was on t1tP roof'
pag-e 96 } and he said he saw-if this tower is removed what
will be the condition existing there~
The Witness: vVell, you got two supports here about
eleven feet long. They have got to come up to rnake the roof
level and you g·ot two big holes there and you have got the
water lines going through the roof and you have got an area
there to patch up quite a large area. In other words, you will
have a patched roof and a lot of' other holes iu it.
The Cornn1issioner: All right.

Hy ~[ r. :McBain:
Q. I don't know whether I asked you this or not. If I did,

you can refuse to answer it again. \Viii the patches that are
in the roof fr01n these two towers and the cables and water
lines extending from tbmn be in one place on the roof or at
nwny different places on the rooff
A. They will be all over the roof.
The Comn1issioner: You nlNln within the confines?
The "\Vitness: No, the water towers, the air conditioners
a 1·e spread out throughout the store all through the store and
the water lines go right up through the top of the roof to
the towers.
Dep.
The Conuuissioner: And they come up through
pag·e ~)7 ~ the roof at different places Y
The \Vitness: Right above the coolers at different places in the store.
The Comtnissiouer: It extends over the entire roof r
The "\Vitness: That is right, sir.
The Cmumissioner: At how many places now f
The \Vitness: For the water towers you have got twelve
pipeR through the roof at different areas.
By ~ir. :fiicBain:
Q. For the cables, how many places¥
A. Seven.
Q. Seven cables 1
f

Sandy Bolin v. Edith Laderberg

59

S an.dy Bolin.
A. That is right.
Q. Come here, l\ir. Bolin. These lines that you see around
here, a line running down there, a line here, a line here, a Jine
here, do they represent holes through the roof of various
things f
A. Yes, sir.
Q. And there is a hole over here and there is a couple of
holes here and there are holes up and down there¥
A. That is right.
Dep.
1>age ~)8 ~·

The Commissioner: You say throug·h the roof
or in the roof~
The vVitness: They go through the roof down below.
~ 1Ie Commissioner: I understand about the water lines.
That was twelve or thirteen. How about the other seven!
rrlwt is mcrelv attached to the roof?
The \\'itne;s: No, those go through the roof also to servP
electricity for these things.
The Conunissioner: All right.
1

Hy ?\[r. l\IcBain:
(~. lJo tlw electrical caules go through the roof at vat·ious
pht cP ~ or j lll'> t one place ?
..A. \rarious places.
Q. Are any electrical \Vires inside the store run to these
Yarious u11its '?

A. Some, yes.
Q. Do the pictures show then1·1
A. Each unit has a fuse box alongside of it mounted on the
wall along-sidP of eaeh u 11it. .It has a fuse hox with n little
switch alongside each of them.
Q. .A.re they obvious from these pictures of the
units~

Dep.

page D9

~

A. You can see most of them on there.

The Commissioner: I have seen them. They are on then'\
3Ir. ?\leBain: That is all right, your Honor. If you havr
seen them, that is all right.
By

~Ir.

l\IeBain:

·Q. " 7 ould it damage the interior of your store to remove

the wiring and the fuse boxes f
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. Mr. Fine: We object to that, your Flonor, It's a question
for your Honor to determine.
Mr. l\1:cBain: I don't think that it is.
The Conunissioner: He can testify as to what would occur.
The Witness: If you take that thing off right thereThe Commissioner: Just one moment, sir.
When you say remove, what do you mean, Mr. McBain'
Mr. McBain: The units from the inside of the store.
The Commissioner: Remove what Y ·
Mr. 1\{cBain: The water lines and the electrical part, too.
Mr. Fine: I will withdraw, it your Honor.
Dep.
The Commissioner: You withdraw the objecpage 100 ~ tion f
Mr. Fine: I withdraw it, yes, sir.
The Commissioner : All right, sir.
The vVitness: If you remove this right here, you have
got to leave three holes. The same thing with those there.
Every one you take out you have got to leave a hole here.
By Mr. ]\l!cBain:
Q. 1\:fr. Bolin, I hand you Defendants' Exhibit E. What
would you have to take off if you removed that unit and removed all the wiring and the pipes and so forth 1 vVhat would
you 'have to do'
A. Well, you have got what looks like three electrical
cables here and one, two, three, four fuse boxes and two water
pipes.
Q. Would they have to come out'
A. That is right.
Q. Will it have to be repaired after they come out!
A. You would have holes.
Q. And this one, this is Exhibit F, what would you have to
do with that?
Dep.
A. Well, you can only see the two water pipes
page 101 ~ that you would have to remove but it also has a
fuse box there some place alongside of it.
Q. "\Vith Exhibit G what would you have to do to remove itY
A. Well, this shows the fuse box and the line coming to it
from the roof. And also you have two water lines you have
to take out g-oing through right here.
The Commissioner: In effect, what it actually does is
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leave the holes where either the screws or the nails had been
put into the walU
The vVitness: That is right.
':Phe Commissioner: That is true of all of it, isn't it!
The Witness: That is right. All of them the same.
The Commissioner: That is what I thought.
By Mr. I\1:cBain :
Q. Mr. Bolin, do you want a store left with those water
pipes in it?
A. No, I don't.
Q. Mr. Fine asked this kind of a question so I guess I can
ask. Does the lease provide that the tenant will return the
premises to you in as good condition as he got
Dep.
it?
page 102 ~ A. That is right.
Mr. Fine : Reasonable wear and tear excepted.
The Witness: Reasonable wear and tear is not drilling
holes in it.
The Commissioner: Gentlemen, there will come a time
when I will hear argument in the matter.
By Mr. McBain:
Q. Mr. Bolin, did the plaintiff request your permission to
put the air conditioning system in your store f
A. They did not.
Q. Did the plaintiff when he installed an air conditioning
system ask the privilege of removing it?
A. No, he did not.
Q. Mr. Bolin, were these signs on the building at the time
you leased it to the Laderbergs?
The Commissioner: Refer to that Exhibit, please.
The Witness : Exhibit K.
By Mr. McBain:
Q. Exhibit K, that is right. Who put these signs on there,
Mr. Bolin?
Dep.
A. I put the signs on there.
page 103 ~ Q. How much did they cost you Y
A. Five thousand dollars.
Q. I-I ow much will it cost you to replace them f
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A. Five thousand dollars.
The Comn1issioner: Is there any question about those
signs 1 I mean do they 1nake any claim for those signs f
lVIr. Fine: No, sir.
:Mr. lVIcBain : VV e are definitely making a claim they stay
on the building.
l\tir. Fine: Not at all, your :Honor. vVe do not claim those
signs at all.
The Connnissioner: I didn't think so.
:Mr. :B.,ine: The only think we clain1 is that big sign, that
electric sign we put out in Exhibit Number 1.
1\:Ir. :McBain: :Mr. Fine, arc you willing to let those signs
Htav on the store with that name on them i
~Lr. Fine: You kno'v hotter than that.
lVlr. l\lcBain: You answer me.
1\Ir. li,inP: Of course not. \Vhat do you think we are here
fort
The Commissioner: Speaking now of the
Dep.
physical ownership of the physical sign, itself.
page 104 ~ \Ve are not speaking about the name. They are
not n1aking any claim to title to the particular
sig-n or signs that are shown on Defendant's Exhibit 1{.
l\l1·. _li,ine: 'Ve just claim the name belongs to us but not
the physical sign.
']~he Conunissioner: I understand.

By 1\'lr. I\le-Bain:
·(J. !\ir. Bolin, the sign extending from the building to the
street~11·. ~lc~Bain: These have all been sho,Hl to you, Louis.
l\Ir ..F'ine: If you say so, I take your word for it.
l\Ir. ~icBain: Introduce these, your Honor. l\llark them.
You have got a l( now.
The Connnissioner: l\Iarked Defendants' Exhibit L, l\'1
and N.

(\Vhereupon, the foregoing· photographs were marked as
Defendants' .Bjxhibit Number L, M and N.)

By l\:Ir. 1vlcBain:
·Q. Defendants' Exhibit L shows the l!igh Point Factory
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Outlet sign that the plainti put on there and want
to remove, is that correct 1
~
A. That is correct.
Q. Defendant's Exhibit N shows the High
Point Factory Outlet sign as it is attached to the roof. "\Vould
you come over here and explain to the Judge just how that
sign is attached to the roof?
Dep.
page 105

~lr. Fine: We object to it on the ground that the picture
speaks for itself, your Honor, and this gentleman is not an
expert. It has already been described by experts. However,
I will save time and withdraw it.
The Commissioner: \Yell, I think you don't have lo hH a11
~xpert to look at a sign and see how it's attachd to a buildIng.
~Ir. Fine: All right, sir.
The Commissioner: Or the effect of the removal.
l\ir. }..,ine: That picture speaks for itself, your Honor.
The Witness: II ere is the way the sign is built on the roof
like this. The bolts g·o throug·h here and go all the way
around here and the sign is attached to this side of it right
here.

By l\1r, McBain:
Q. Can you see this part here in this picture'?
A. Right here. This inside part right here.
Q. And this line here, is this line here in the
picture, is that right?
A. That is right.
Q. And this line here is this line here in the picture 1
A. That is right.
Q. And does this plate extend from this down here to the
·
base of this f
A. It extends down to the base of this sign.
Q. To the base of the sign f
A. That is right.
Q. And this saddle sits on the building like that 1
A. That is right, sits right on the building.

Dep.
page 106 ~

The Commissioner: This is going to be very ·hard to get
in the record.
The Witness : The wall of the building is just like that
and the sig11 is out here, sir, and fastened to it.

64

Supreme Court of Appeals of Virginia
Boody Bolin.

By

~:fr.

McBain :

Q. Ho"T 1nany bolts does it have going through the wall

and going through to the other side of the wall
und to the other side of that saddle f
~
A. I don't know. There is twelve bolts that
is attached to the wall but I don't know how
1nany go to the sign. I can't answer that question.

Dep.
page 107

The Comnlissioner : Is this the only thing shown on this
picture that holds this sign?
The "\Vitness: Well, this here goes over the roof on that
wall there. It fits right over that wall right there. Like this
is the wall, it fits over it and the wall really holds the sign. ·
~{r. McBain: That keeps it from going that way and the
other way.
The Con11nissioner: You mean the sign actually has an
opening in it that it sits as you have it on there?
The vVitness : The sign is fastened on just like this right
here. This fits over the 'vall and the sign fits on like this. The
sign sticks out from the wall just like that right there.
The Commissioner: Is there a slit in the sign?
The "\Vitness: There is a slit that fits right over the wall.
The wall goes around like this. This is the corner.
Dep.
page 108

~

By ~Ir. McBain:
Q. Show the Judge how that thing works on

there.
A. The saddle is right in here and g·oes down this side here,
right here.
Q. vVait a minute now. What is this thing here?
A. That is the wall of the building.
Q. Is it the top of the wall?
A. It's the top of the wall. This is the top of the wall. The
saddle comes across here and comes down over here and
fastens in over here and this one long piece goes up and .down.
But you have g·ot twelve bolts through here holding the sign
to the building.
The Commissioner : All right.
(Whereupon, a short discussion was held off the record.)
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~fr. McBain: I would like to get this in the record regardless, your IIonor. It's very important from my standpoint
and I would like to have it in the record even if you object to
it.
The Corrunissioner: I don't object to anything. If counsel objects to it or objects to anything,! will pass upon it. If
I sustain the objection, you 1nay put it in the
Dep.
record so the Court can pass on it.
page 109 ~
(Whereupon, said foregoing model was Inarked
as Defendants' l~xhibit No. 0, for identification.)

By Mr. McBain:
Q. Mr. Bolin, this High Point Factory Outlet sign that is
there in Exhibit L, I wish you would explain to the Court
whether that sign or a similar sign is necessary for any
business that goes in that store.
A. A sign is necessary now for any type of business. The
Grand Furniture Company put their sign up from their building out to the street blocking the view of people going past.
Q. As shown in Plaintiffs' Exhibit 4.
A. They put a sign out there from the building to the street
blocking the traffic going east so it you didn't have this sign
most of the customers would pass the store before they realized it was there. And that's 50 percent of your customers
or more.
Q. How far is the store, itself, from the outside of this sign,
approximately 1
A. The store is 48 foot front there, the property line and
the building.
Q. How far is it back in here Y
Dep.
A. They are both on the property line almost.
Q. You mean this sign, High Point Factory
page 110 ~
Outlet, and this sign of the Grand Furniture
Company are on the property line?
A. That is right, extends from the building to the property
line.
Q. ~lr. Bolin, how long is this sign, this High Point Factory Outlet sign that they are talking about taking down!
A. Forty-five feet.
Q. How tall is it?
A. About ten feet.
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And how thick is it 1
A. About thirty inches.
Q. 11ow is it supported on the end that goes down into the

dirt t You talked about the support on the building. How is
il supported on Exhibit L t I-I ow is it supported on the street
side¥
A. It has got a sixteen inch I-beam set in concrete supporting it.
Q. Yon mean a concrete base down there?
A. That is right.
Q. You don't know how deep that concrete is, do you?
A. I have no idea.
Dep.
Q. vVould there be any damage done to your
page 111 ~ property if that sign were ren1oved on the street
side·f
A. rrhe concrete would have to be dug up and resurfnced.
The Cmumissioner: I beg your pardon~
The 'Vitness: The concrete would have to be dug up and
resurfaced there.
By lVIr. l\IcBain:
Q. You are talking about the concrete base f
A. The concrete base, yes.
Mr. Fine: vVe have been willing to do that, your Honor,
as indicated by Mr. Laderberg.
The Commissioner: ~lr. Fine, I don't think that that is
the point whether or not you are willing to. You might be
willing to rebuild his entire place. I think it's really going
to get down to a question of law based upon the facts as
given here by the various experts as to whether or not it
became a part of the reality.
1Ir. E,ine: Yes, sir. If it 'vere true, your .Honor, we
wouldn't hesitate to do it if it were true.
The Commissioner : Well, I would be very happy if the
litigants would get together on a basis of that
Dep.
kind but I can't compel litigants to adjust matpage 112 ~ ters whether they be morally correct or legally
correct. That is entirely up to them.
By 1\Ir. McBain:
Q. Mr. Bolin, this exhibit M, Defendants' Exhibit M, it
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shows part of a letter. How is that letter attached to the
sign?
A. It's attached with sheet metal screws.
Q. Can you see the sheet metal screws in there?
...-\.. You can see them roughly, yes, along the edges there.
1 ean see where they go in there.
Q. Can the letters be removed?
A. They can.
Q. Can the sheet metal screws be removed?
A. Yes, they can.
Q. I wish you would call the attention of the Court, if you
will, over here. Can you see real well, ~Ir. Bolin~
A. Yes.
Q. I call attention to the Court to these sheet metal screws
if you can see them in there.
A. They are along the edges right here, those srnall little
places. They are right inside here on the edge
and they go through and hold this letter onto
Dep.
page 113 ~ this sheet rnetal. You drill a little 'hole and put
sheet n1etal screws is all it is.
The Con1missioner: Is this the thing you are talking
about right here Y
The v\Titness: That is right.
Bv lVIr. 1vicBain:
~Q. ~Ir. Bolin, I hand you a picture-

:Mr. :M.cBain: You have seen this too, ~Ir. Fine.
lVIr. Fino: All right, sir.
~Ir. ~IcBain: Please mark them Defendants' Exhibits.
The Conunis~ioner: Thev will he Defendants' Exhibits
P and Q.
.
(\Yhereupon, said foreg·oing· photographs were n1arked as
DefmH.lants' Exhibits Number P & Q.)
::\Ir. l\IcBaiu: Now, we would like to introduce this, your
Ifonor.
Mr. Fine: Your Honor please, I don't know, we object
to the introduction of this, your Honor please, on the ground
there is no evidence or foundation showing it's a replica
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with regard measurements. It's a self-serving
model and we object to it. As a matter of fact,
page 114 ~ I don't know how it's built. It's a homemade
thing and selfserving as far as I am concerned.
I don't know anything about it and I never agreed to the
introduction of that.
Mr. McBain: Your Honor please, we would like to put it
in the record anyway whether he objects to it or not. It definitely shows how the building is attached, how the sign is
attached to the roof.
~
The Commissioner : It is shown on the picture, Mr. McBain.
"\Vho prepared this Y
The Witness : I did.
The Commissioner: You have got a great many holes in
here.
The Witness: That is right. That is the number of holes
through the building.
Mr. Fine: We can't go along with that, your Honor. I
strenuously object because this picture does not show any
such indication .of any such number of holes at all. On the
contrary, your Honor please, it shows it's rusting up there
with no bolts there, and what is down there is a
Dep.
foundation and I understand it was a lag bolt or
page 115 ~ lag screw attached to it.
Mr. McBain: There is a bolt that goesMr. Fine: Of course, it's a bolt but not all this.
Mr. McBain: Mr. Galvin testified there was twelve bolts
through it.
~Ir. Fine: Exactly.·
The Commissioner: What is this supposed to beY A
1nodel of what you show on this picture t
The Witness : That is right.
Mr. Fine: It couldn't be.
The Commissioner : Well, t'here is a vast difference there
between your model and what is shown on this picture.
The Witness: Very little. It's not exact.
Mr. Fine: Object, your Honor please.
The Commissioner: I can see from my own observation
that it's not the same. I will reject that, Mr. McBain, but I
will allow it to stay in so the Court can pass upon whether
or not it will be accepted. Mr. Fine did not object to it originally and I admitted it into the evidence.
Dep.
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Mr. McBain: vVe except, your Honor.
Dep.
page 116

By Mr. McBain:
Q. How is this part down here fastened, and
I am talking· about Exhibit N.
Mr. :Fine: Your Honor please, we object to this line of
testimony.
1\fr. McBain~ One minute. You let me ask my question_
and then you object to it.
~

By Mr. McBain:
Q. How is this bottom-! don't know what you call it.
A. It's a channel iron.
Q. How is this bottom channel iron attached to the wall.
Mr. Fine: Wait a minute. Your Honor please, we object
to this line of questioning, sir.
The Commissioner : Haven't you already testified to this,
Mr. Bolin?
Mr. Fine : Exactly.
The Commissioner: Haven't you already testified to
thatY
The Witness: Yes, sir.
The Commissioner: I thought you did.
By Mr. McBain:
Q. Mr. Bolin, did you say it had bolts through
~the wallY
A. It has got bolts through the wall.
Q. I was getting to the gas line then, Mr. Bolin. This i~
one of the pictures. The other one showed a vent in the roof.
I hand you here Exhibit Q and ask you is that the gas unit
that is in the warehouse that they desire to remove?
.A. It is.
Q. How is that attached to the buildingY
A. It's attached to the roof of the building through the
ceiling of the building with two iron pipes- I mean with
round pipe. It's got a gas line running to it.
Q. Where is the gas line in the picture Y Show it to the
Judge over 'here.
A. It's got a g·as line running to it here. It's got an electrical cable here and it's got a vent right here through the ·
roof. It should have a thermostat, I don't know whether it
does or not, but it should have a thermostat wire also.
Dep.
page 117
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:Mr. Fine:

I object to what it should have, your Honor
please. That is speculative and imaginative.
T.he Commissioner: Just talk about this picDep.
pnge 118 ~ ture.
The 'Vitness: Okay. It's got a gas line running here to it. It's got an electrical cable running here to
it and a vent running through to the roof.
The Conunissioner: 'Vhat is this picture~ Let me get the
exhibit.
The 'Vitness: Exhibit P shows the vent from this heater
throug·h the roof of the building.
The Connnissioner: That vent is related to this gas heater~

The 'Vitness: That is right. That one right here.
The Commissioner: It's a part of the gas heater~
The 'Vitness: Yes, sir.
By

~Ir. ~IcBain:
~Ir. Bolin, how

is the balance of the store heated t
A. VVith similar gas heaters.
Q. Similar to that 1
A. Very similar, if not the same.
Dep.
Q. ~Ir. Bolin, since you sold the business to the
page 119 ~ Laderbergs ten years ago, have you engaged in
the furniture business in the City of Norfolk,
Norfolk County or Princess Anne County1
.A. I have not.
Q. Did you sell the plainti-ffs the good will of the business !
A. I did.

Q.

:Mr. l~ine: Your Honor please, the bill of sale speaks for
itself.
The Co1nmissioner: Just a moment, :Wlr. ~IcBain.
:Mr. Fine: We object to it on the ground the bill of sale
speaks for itself and we are not charging him with having
gone into any business. That's not the issue in the case.
The Commissioner: Is that relevant, Mr. McBain f Nobody
bas contended that he has violated his contract with respect
to the sale of the good will or that he has engaged in business
in competition.
By

~ir.

:nicBain :

Q. Mr. Bolin, have you done anything to keep them fr01n
getting the good will of the business f
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A. I have not.
Dep.
page 120

~ ~Ir.

Fine: I object to that, your Honor please.
The Cmnmissiouer: I sustain the objection.
That is not involved in this suit as I understand it.

By ~Ir. :NicBain :
Q. These signs, 1\Ir. Bolin, in gxhihit l{, the signs that arc
on the building, High Point Factory Outlet, furniture, High
Point Factory Outlet and Furniture, are they neon signs~
A. They are neon signs.
Q. ":-ere there any other neon signs attached to the building· anywhere at the tin1e that you made the lease f
A. No, there was not.
Q. liave you at any time transferred these neon signs to
the plaintiffs'?
A. I have not.
Mr. Fine : I object to that, your Honor please. The bill
of sale speaks for itself.
The Comrr1issioner: ''1 ell, it does, and it is clear from the
evidence, l\Ir. ~:lcBain, that they are not claiming any other
neon signs that are contained on that Exhibit.
Dep.
The Witness : They are claiming I should
page 121 ~ take them down.
1\fr. :B1ne: vVe are only claiming· that big sign.
The Cmn1nissioner: Let me see that Exhibit.
The \Vitness : The bill of sale said the sign would remain
on the building and be my property.
The Commissioner: I do not understand. l\ir. Fine, am I
correct in that on this Exhibit K which has the original signs
that were on there, we had some discussion about it a little
while ago, is it your contention that be does not have the right
to use the trade nan1e of High Point Furniture Company 1
:h:Ir. Fine: That is right.
The Commissioner: But you arc not claiming title to
these neon signs that are on the building and were on the
building at the time of the lease T
~Ir. :B,ine: Exactly, sir.
The Commissioner : The distinction is very clear to me.
lie is not clai1ning title to these signs on this exhibit. lie is
contending that because of the terms of the bill of sale that
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your client does not have the right to use the name, the exclusive right is with the Laderbergs.
Dep.
pag-e 122

~

By Mr. McBain :
Q. Mr. Bolin, how much will it cost you to replace those signs with other names Y
A. Five thousand dollars.

Mr. Fine: Object to that.
The Commissioner: I will sustain the objection.
Mr. McBain: You say we can't get that in, your Honor?
The Commissioner: I will sustain the objection. It's in
the record for the Court to pass on. If I am wrong, the Court
will correct me.
~Ir. McBain: I except to the Court's ruling.
The Commissioner: I don't see whether or not it would
cost him $5,000.00 or $5.00 is material if in his contract he
is prevent or excluded from the use of that name. He just
can't use it. If he isn't excluded, he doesn't have to pay a
cent. The signs are there and they do not make claim to
those signs.
!1:r. McBain: Witness with you, Mr. Fine.
Dep.
pag-e 123

~

CROSS EXAMINATION.

By Mr. Fine:
Q. Mr. Bolin, what size is this building?
A. It's a hundred sixty-six feet on one side and it's a hundred twenty across the front. Across the back it's 160, 170,
something like that.
Q. In other words, it's a fair statement to say that the
building is anywhere from 120 by approximately 170 feet?
A. Well, across the front on Little Creek Road it's 120
feet.
Q. All right.
A. One hundred sixty, almost 170 feet deep, and across
the back you have got an extra 50 feet so you have got 170
feet across the back.
Q. Is it fair to say it's about the size of a city blockY
A. Something like that.
Q. And as I understand you to say, there are two pipes to
each air conditioning unitY
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A. That is right.
Q. And each one of those pipes is about an
~ inch or half inch 1
A. About an inch and a quarter.
Q. All right, inch and a quarter. And there are six units?
A. You n1ean by that in circumference?
q. Yes.

Dep.
page 124

l\·Ir. ~1cBain: Your Honor please, it doesn't mean circumference at all. It means diameter.
:Mr. Fine: Well, we won't get into that.
By ~Ir. Fine :
Q. Anyhow, twelve of those pipes are in this block long
building, is that right 1
A. That is right.
Q. Twelve pipes in that big roofY
A. That is right.
Q. And then there are some cables Y
A. That .is right.
Q. Now, did you count the number of bolts in this sign?
A. Yes.
Q. Did you hear Mr. Galvin testify who put this in there?
A. Yes, sir.
Q. Do you contradict his statement Y
Dep.
page 125 ~ A. Ife testified there was twelve boJ.ts in there.
Q. I asked you whether or not you contradicted

it.
A. No, I don't contradict his statement.
Q. And twelve bolts is what holds this sign there, is that
right?
A. That is right.
Q. That is all I want to get on that. And nothing else holds
it on there except those twelve bolts through the wall?
A. No, sir.
Q. That is all?
A. That is all.
Q. Just get a complete description so we get it right.
Now, this air conditioning system is made up of moveable
air conditioners, is that right Y
A. That is right.
Q. It does not have a central air conditioning?
A. No.
Q. Now, ~1r. Bolin you are making arrangements to take ·
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this building over personally, are you not"?
....\. I don't know yet, sir.
~
Q. Don't you know that you have ordered sorne
furniture for that building?
A. I have.
Q. 'Vell, then, you know-

Dep.
page 12G

~lr. l\IIcBain: I object, your llonor.
1\Ir. Fine: I want to show, if your Honor please, the intent of this 1uan.
The Conuuissioner: Just a minute, ~Ir. Fine.
~fr. ~:IcBain: I object, your Ilonor, because when I asked
:Mr. Laderberg about his moving- to his store I was objected
and stopped. And what :fiJ:r. Bolin's plans are, I object to
the introduction of that.
The Con1n1issioner: What is the relevancy of it, ~lr.
Fine t
~Ir. Fine: It's to show this was after thought on this
gentleman's part. lie made no complaint about it until after
we gave hhn notice and he was getting ready to go into business for himself and he wants to try to use this name and
wants to take this sign and wants to call it the North Carolina Ifigh Point Factory Outlet.
:Mr. 1\:IcBain: I object to that, your Jionor.
The Con1missioner: .How is that relevant to
Dep.
.the particular questions that are involved here,
pag·e 127 ~ l\ir. Fine? His purpose may be to take advantage
of the ten years that these people have been there
and he probably will get the benefit of son1e of the cust01ners
who have dealt there, but how does that affect the legal questions that are involved here 1
1\Ir. Fine: It affects this point, your Honor please, and
I want to sliow that this man never has acted in good faith
in this rnatter. 'Ye are also asking· for attorney's fees and
Court costs, if your H.onor please, and, if proper, we would
like to ask for punitive dmuages in the case.
The Commissioner: llave you asked for punitive dmnages?
~1r. ],ine: No, sir, I haveu 't, but we have asked for Court
costs and we have asked for attorney's fees.
~Ir. :fiicBaiu: I asked for attorney's fees, too, your lionor.
The Conuuissioner: I am passing upon now the objection
made to the relevancy of the question. I will sustain tlw ob-
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jection. I don't think it's relevant to Mr. Bolin's future activities. After all, we have contracts here, we have certain
agreements in writing, we have experts who have
Dep.
testified here with respect to the method by which
page 128 } these items are or are not attached to the building. That is the precise question. It's either his
property or the property of the Laderbergs. "\Vhat he intends
to do if it's his property, what he intends to do with that
property if it's his, he has a perrcct right to do it. If it's 'Nir.
Laderberg's property, he will never g·et the opportunity to
usc it. I don't think it is relevant at all and I don't think
the question of good faith is involved here.
You said something about punitive damages but you are
not seeking punitive damages as far as the pleadings are concerned, and I don't think good faith or bad faith would in\·olve the question of attorney's fees. If in a matter of this
kind counsel were entitled to attorney's fees, which I have
serious doubts of, yon will be allowed attorney's fees. Both
sides arc represented by counsel of their choice. I know of no
reason for rccon1mending· the award of attorney's fees but
you n1ay convince me that I am in error on that. If so, I will
correct ruyself and do the proper thing when I file 1ny report.
1\Ir. Fine: J\Iay we respectfully except, your llonor
please and offer this for the purpose of the record~
The Commissioner: Yes, you may answer the
Dep.
question now. I do sustain the objection but
pag-e 129 ~ under the rule your answer will go into the record.
The \Vitness: 1\Ir. I~,ine, I have a store in Virginia Beach
a ud I have ordered sonw furniture.
By J\tir. Fine :
Q. Don't you propose to usc the na1ne, Factory Outlet?
A. 'Vhat I use in Virginia Beach is n1y business.
Q. I an1 asking you to answer my question.
A. I haven't decided yet.
~lr. ~IcBain: Object to that question, your Honor. I
object to asking him what he is going to do about the Factory
Outlet at Virg·inia Beach or Portsmouth or anywhere else.
I object to it.
The Cmnmissioner: 'Vell, I can only go by the rule. K ow,
if there is anything in his answer that might tend to incri-
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minate him, I will allow him to plead the Fifth Amendment.
I will sustain the objection but under the Rule of Court this
witness may be required to answer the question so that the
Court need not refer the matter back to the Commissioner
to hear this testimony so the Court will have the testimony
before it.
Dep.
Mr. McBain: I don't think Mr. Bolin knows
page 130 ~ what he is going to do.
1\{r. Fine: You needn't answer it for him.
You are not on the stand, Mr. McBain.
Mr. McBain: I know I am not on the stand.
The Witness: I have not bought a license for the store
yet. I have signed a lease for it.
The Commissioner : The question is whether or not you
contend to use this name?
The Witness: I don't know, sir, yet.
By Mr. Fine:
Q. And you want this sign, don't you, for that purpose 1
The Commissioner: Let it be understood that the objection is being sustained throughout this same line of questioning.
By Mr. Fine:
Q. And yon never did make any claim for any of these
items until you saw that you couldn't get a tenant for this
property, isn't that rig·ht f
A. I never made no claim for the merchandise because nobody had tried to remove it before.
Q. Well, as a matter of fact, you knew that
Dep.
page 131 ~ you tried to get-you told somebody you had a
tenant coming in and wanted $150.00 a day, as
I understand, but you don't have any tenant, do you?
A. I have a tenant for it.
Q. Who is your t~nant?
The Commissioner : Mr. Fine, don't you think that is going quite far afield 7
Mr. Fine: All right, sir, if your Honor feels that way
a bout it. I would like to abide by your rule, of course.
By 1\tir. Fine :
Q. Now, in connection with the air conditioning system, do
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you know how it works Y Have you ever been to see how it
works!
A. Yes.
Q. You have been there when it was connected up or know
anything a bout it f
A. I was there when the man put it on the roof.
Q. You were there f
A. That is right.
Q. Did you have any objections to it being
Dep.
page 132 ~ put up on the roof!
A. According to the terms of the lease, I
couldn't object.
Q. You were just asked a questionMr. McBain: He can answer it in his way.
The Commissioner: Just a moment, Mr. McBain, the question hasn't been completed by Mr. Fine.
By Mr. Fine:
Q. You were asked a question a moment ago as to whether
or not permission had been granted by you for this air conditioning system, is that correct f
A. Under the terms of the lease, he had permission.
Q. He had permission f
A. That is right.
Q. So you want to correct your former statement Y
A. What do you mean, correct it f I didn't deny he had
permission.
Q. You don't deny that he did have permission Y
A. He didn't ask me. The lease gave him permission.
Q. Did you know it was being put on Y
Dep.
page 133

~

By the Commissioner:
Q. Did you see it being put on 7
A. Under the terms of the lease, I couldn't object.
Q. Did you object Y
A. No, sir.

By ~r. Fine:
Q. And you never have had any objection Y
A. No, sir.
Mr. Fine: Thank you very much. That is all.
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Nir. McBain:

Stand aside, Mr. Bolin.

(vVhereupon, the witness was excused.)
The Commissioner: Any other witness T
~Jr. ~icBain: Yes, I want to call him about this roof.
Come up, l\tir. Foreman, I want to talk about this roof
stuff a little bit, not about the stuff l\1r. Fine examined him
on a little while ago.

lVIATTHEW 0. },OREJ\tiAN, [SR.]
called as a witness, having been heretofore duly sworn, was
exmnined and testified as follows:

DIR.ECT IDXAJ\IIINATION.
Dep.
pag(~

134 ~ By ~Ir. :filcBain :
Q. On Exhibit N, I wish you to tell the Court if
tbat sign can be rmnoved front the building without damaging
it?
A. You couldn't rmnove the sign from the building without
damaging- the roof. Probably you could move the sign without dmnaging the brick work but you would not remove the
sign without damaging the roof because the surface of the
roof is over top of your angle iron wihich is made up in this
thing- here.
The reason why the holes do not show on here is because
they are covered witlt asphalt. It's the san1e anwunt of holes
in that piece of thing right there but they don't show here
because every one of them are covered ·with asphalt.
And if you rmnove the sig·n from inside of the parapet wall,
which is right here, this high wall, then the brick is showing
so the roof has got to be fixed like part of this has already
been nwved here through wear and tear.
Q. What is thisf Brick¥
A. Yes, sir, this is brick with asphalt coating on it. In other
words, your roof just turns up and goes right up against your
brick. To remove the interior of this sign, the
Dep.
framework of the sign, you would have to repage 135 ~ rnove in doing so the asp·halt surface, plus the
holes that you have through would have to be
repaired.

The Conunissioner: Is that the extent of the damage that
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you speak of that would happen if you removed this sig"ll ~
The 'Vitness: That is right.
The Commissioner : In other words, it would require the
filling in, I suppose, of the various boles that were left by
virtue of the removal of the bolts or whatever it might be
that holds this to the wall?
The Witness: Absolutely.
rrhe Commissioner: In addition to that, this wall would
require to be asphalted over again 7
The 'Vituess: That is right.
By ~Ir. l\lcBain:
Q. Let me ask you another question. Could this frarnework

be removed without damage to the wall?
l\fr. Fine: I object to it. He has asked him that question
three or four times and your Honor has questioned hiu1.
]\fr. IvfcBain: Let him go ahead and answer it.
1Vlr. Fine: You don't like his answer, do you "l
Dep.
page 136 ~ 1\'Ir. :McBain: I like his answer. It's all rig·ht.
The 'Vitness: I don't believe the sign could
Le removed without dan1aging the wall. In the first place the
sign is 45 foot long. You have to get a special crane there to
rernove the sign. You have high wires as shown in the picture
here, high voltage lines right above them which would have
to be disconnected, which involves a big expense.
The Cornmissioner: We are not talking about expense
now. vVe are talking about whether or not it could be renloved without damaging the building?
The "'\Vitness: The sign couldn't be removed in one piece
without taking it apart.
The Commissioner : Well, assuming it could be taken
apart 1 We are not talking about how much it would cost. 'Ve
are speaking now of what damage would be done if it were
removed frmn the building.
The 'Vitness: You couldn't remove the sign in one piece.
You would tear the parapet wall down, this saddle here, thi~
thing here saddles your whole front wall. This is your front
of the wall and this is your back of your wall
Dep.
which shows here in the picture and if you take
page 137 ~ this thing· up at one time unless that crane is
highly balanced in a 45 foot sign that is 10 foot
high, you would stand a chance of popping this whole front
wall off. There is nothing holding that wall there, nothing

80

Supreme Court of Appeals of Virginia

Matthew 0. Foreman, Sr.
whatsoever. It's free standing·. ~o I doubt very seriouslyThe Commissioner: From this picture it does look like it
was put up in sections.
The vYi tness : That sign had to be put in sections. Mr.
Galvin testified contrary to that.
The Conunissioner: Could it be removed in sections 1
The \Vitness: Yes.
The Commissioner: vVithout hurting anything!
The ''1itness: Yes, sir, except for patching up the holes.
'11 he Con1missioner: There is still the question remaining
of whether or not anybody would want to remove it by sections.
The \Yitness: It could be removed in sections, yes, sir.
On the front of the sign, the sign is down in the ground, and
if it was setting· on a pedestal on four bolts like signs are
built today. The City no longer permits signs to
be reerected like that mounted into the ground.
Dep.
pag-e 138 ~ They have to be erected on a pedestal.
The Comn1issioner: You say to remove it in
one attetupt that it would damage this parapet wall?
The Witness: Absolutely. It would tear the parapet wall
down, absolutely would.
That wall could be repaired, though. That wall could be
built back, yes, sir.
The Commissioner : So that Mr. Bolin could be made
whole, could he not, even if they removed it and the parapet
wall was damaged or so damaged that a new parapet wall
would be required if the person who moved it put a new
parapet wall up?
The vVitness: That is right.
By Mr. McBain:

Q. Mr. Foreman, this is Exhibit L. How is it fastened out
on the street 1
A. It sits down-I can't determine how deep it is but it's
a 16" I-beam goes down in below the surface of the asphalt
in a concrete pedestal below the surface of the ground. I don't
know how deep that is.
Q. What would have to be if that were removed 1
1\fr. Fine : Your Honor please, he has testified
Dep.
to that before.
page 139 ~ The Commissioner: I don't think he has as to
that particular item.
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The Witness: You would have to remove the concrete
base and replace it with fill and resurface the driveway.
By Mr. McBain:
Q. vVhat is this driveway out here 1
A. That is asphalt macadem. That could be done.
The ·Com1nissioner: Let n1e ask you this, ~Ir. Foreman. Is
there any way of ren1oving this sign at all and leaving these
two stanchions, or whatever you want to call them?
The Witness : Yes, you can do it, but the stanchions have
to be removed according to the Code.
The Com1nissioner: vVell, it ·wouldn't have to be removed if another sign was put in its place?
The Witness: That is rig·ht. In fact, you you can cut the
stanchion rig-ht off at the surface there and leave it without
removing the concrete. You have a 16 inch !-beam that goes
down into the ground. You could cut it off.
Dep.
The Commissioner: ·You would have to cover
page 140 ~ that?
The vYitness: You would have to cover it with
macadem, that is right.
The Commissioner : And for another sign, this would be a
valuable thing· to smneone else who took the store over and
put another sig·n up there? He would have his stanchions already in there, wouldn't he?
The Witness : Well, it would be an asset. There would ·he
an expense saved, yes, sir, in erecting a similar sign. But I
don't think today, your l-Ionor, that-the Code limits the
length the sign ean protrude fron1 the building now. You
can't go this far out any uwre. They have set this thing
back.
The Com1nissioner: So it's an advantage to let it stay up
there, isn't itf
The Witness: Absolutely.
The Commissioner: I mean let the stanchions stay there
and put up a new sign. You would still be covered T
The vVitness : You would have to take the stanchion down.
If he erects a new sign he has to get a new permit. To get a
new permit they won't let you go that far out in the street
any more.
The Commissioner : Even to change the sign f
Dep.
page 141 ~ The Witness: Even to just change the sign.
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By l\Ir. ~IcBain:
Q. l\Ir. Foreman, how are these letters attached to the
sign, do you know~
A. Yes, sir. They are block letters rnounted to the surface
of the metel on the sign with sheet metal screws.
Q. 'Vith sheet metal screws?
A. Yes, sir.
Q. Can they be removed Y
A. Yes, sir.
l\Ir. l\IcBain: Talking about that one sign, Exhibit M.
I think that is all. Witness with you, Mr. Fine.
CROSS EXAMINATION.
By :Mr. Fine:
Q. These stanchions that are in the ground thereA. Just one.
Q. Just one. vVhat size is that¥
Dep.
A. It's 16 inch. It's 16 inch and eight inches
page 142 ~ thick.
Q. And eight inches in width?
A. In width. vVell, it's 16 inches high. It's standing on
end.
Q. Is that the only thing that is involved in the gTound?
A. That is the only thing· that is holding the sign on the
street side.
Q. Assuming you had to dig that up, would that be a real
rna terial injury to the freehold if you dug it out Y
A. No.
Q. Not at alH
A. No, sir. It could be refilled.

l\ir. Fine: Thank you, sir.
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A Copy-Teste:
H. G. TURNER, Clerk.
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