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V I R G I N I A:
IN THE CIRCUIT COURT FOR THE CITY OF ALEXANDRIA
2 FEBRUARY 1981
THE GRAND JURY CHARGES THAT:
On or about the 27th day of January, 1981 in the City of
Alexandria, Virginia, WILBERT LEE EVANS did unlawfully, feloniously,
willfully, deliberately and with premeditation, kill and murder
William Truesdale, a law enforcement officer as defined in Section
9-108.1 H Code of Virginia 1950 as amended, which killing was for
the purpose of interfering with the performance of William Truesdale's
official duties.
va. Code Section 18.2-32.
COUNT TWO:
AND THE GRAND JURY FURTHER CHARGES THAT:
On or about the 27th day of January, 1981 in the City of
Alexandria, Virginia, WILBERT LEE EVANS did unlawfully and feloniously display in a threatening manner and use a pistol while
committing murder.
Va. Code Section 18.2-53.1.
Witness:
Inv. T. Morehead/APD
FOREMAN

A TRUE BILL.
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V I R G I N I A:
IN THE CIRCUIT COURT OF THE CITY OF ALEXANDRIA
COMMONWEALTH OF VIRGINIA
CRIMINAL NO. F-5105

vs
WILBERT LEE EVANS,
Defendant

MOTION TO QUASH OR REFORM INDICTMENT
AS UNCONSTITUTIONAL
The Defendant moves the Court to quash Count One of the
indictment or, in the alternative, to reform it to charge murder
in the first degree.
As grounds for the Motion, the Defendant says:
1. He stands indicted in Count One for the crime of capital
murder under Virginia Code Section 18.2-31, which offense may be
punishable by death under the provisions of Virginia .Code Section
18.2-10.
2. In the event that Defendant is found guilty, the Commonwealth may ask for imposition of a sentence of death.
3. Said statutes are applied in a way that violates the
constitutional prohibition against the use of cruel and unusual
punishment in violation of the eighth and fourteenth amendments
to the Constitution of the United States and the rule of law
as espoused and mandated in Furman v. Georgia, 408

u.s.

238,

92 S. Ct.2726, 33 L. Ed. 2d 346 (1972).
4. The provisions of Virginia law concerning imposition of
a death penalty (Code Sections 19.2-264.2 through 19.2-264.5),
provide for the jury, rather than the Court, to fix the defen-

-
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dant's punishment at death. Although this sentence is subject to
review by the trial judge and by the Virginia Supreme Court,
this sentencing procedure gives improper and excessive authority
to the jury, unlike the permissible scheme of advisory jury
sentencing approved in Proffitt v. Florida, 428

u.s.

242, 96

S. Ct. 2960, 49 L. Ed. 2d 913 (1976).
5. The foregoing Virginia statutes do no require that in
order to sustain a sentence of death the facts suggesting a
sentence of death "should be so clear and convincing that
virtually no reasonable person could differ," the standard
approved by the Supreme Court of the United States in Proffitt v.
Florida, supra, 96 S. Ct. at 2965.
6. The categories of aggravating circumstances set forth
in the Virginia statutes concerning the death penalty have been
enacted and applied in an unreasonable and arbitrary manner in
violation of the equal protection provisions of the Virginia and
United States Constitutions.
7. The Virginia statutes allow the jury subjective discretion
in applying the death penalty, in violation of the eighth and
fourteenth amendments to the United States Constitution.
8. No records of all capital felony cases have been accumulated
or made available to the Court, in violation of the provisions
of Virginia Code Section 17-110.1. This statutory check against
arbitrary and discriminatory application of the death penalty is
not being complied with, thereby depriving defendants sentenced
to death of an effective or adequate review of their sentences,
in violation of due process of law.
9. The conditions or required findings or aggravating cir- 3 -

cumstances set forth in Virginia Code, Section 19.2-264.2 for
imposition of the death penalty are so vague as to render the
Statute improper or unconstitutional, and incapable of enforcement in this case, and are further so calculated to appeal to
passion as to generate a substantial likelihood that the death
penalty will be arbitrarily inflicted.
10. The death penalty is in all circumstances cruel and
unusual punishment prohibited by the eighth and fourteenth amendments to the United States Constitution.
11. The Virginia statutes are applied arbitrarily and discriminatorily against certain classes of defendants in violation
of the due process and equal protection clauses of the fourteenth
amendment to the United States Constitution, in that the Virginia
Supreme Court compares death cases only with other capital felony
cases, under the provisions of Virginia Code Section 17-llO.l.E.
12. The Virginia statutes are applied arbitrarily and discriminatorily against certain classes of defendants in violation
of the due process and equal protection clauses of the fourteenth
amendment to the United States Constitution, and in violation of
the United States Supreme Court's mandate in Gregg v. Georgia,
supra, in that the Virginia Supreme Court does not submit written
findings comparing cases in which it reviews death sentences with
similar cases.
13. By making incapacitation of the defendant an independent
and sufficient basis for imposition of the death sentence, Virginia's
capital sentencing scheme violates the principles of "necessity"
and "desert" implicit in the eighth amendment, and is therefore
unconstitutional on its face.
- 4 -

14. Application of the said Virginia statutes and imposition
of the death penalty upon the facts alleged by the Commonwealth
in this case would deprive the Defendant of his rights under
the fifth, eighth and fourteenth amendments to the Constitution
of the United States and under the Virginia Constitution.

Respectfully submitted,
WILBERT LEE EVANS
By Counsel

Is/

E. Blair Brown, Esq.
Counsel for Defendant
121 South Royal Street
Alexandria, Virginia 22314
(703)- 549-8821

Is/

Stefan C. Long, Esq.
Counsel for Defendant
121 Sourth Royal Street
Alexandria, Virginia 22314
(703)- 549-8821
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V I R G I N I A:
IN THE CIRCUIT COURT FOR THE CITY OF ALEXANDRIA
COMMONWEALTH
vs

CRIMINAL NO.

F~SlOS

WILBERT LEE EVANS
ORDER
THIS MATTER came on the 19th day of March, 1981 on the
Defendant's motion to quash or reform indictment as unconstitutiona!; reservation of right to move for change of venue; motion
to conduct separate voir dire; and motion to hire a psychiatrist.
AND the Court, after hearing the arguments of Counsel, doth
order that;
THE motion to quash or reform indictment as unconstitutional
is denied;
The reservation of right to move for change of venue is
granted;
The motion to conduct separate voir dire is granted with the
exception that the Court will conduct group voir dire of the
prospective jurors regarding the Court's standard questions as
they are contained in Rule 3A:20 of the Rules of the Supreme Court
of Virginia;
The motion to engage the services of a psychiatrist is
granted.
Entered the

--------day

of March, 1981.
/s/
Wiley R. Wright, Jr., Judge

SEEN AND EXCEPTIONS NOTED:
/s/
E. Blair Brown
Counsel for Defendant
121 South Royal Street
Alexandria, Virginra
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Is/

Stefan c. Long
Counsel for Defendant
121 South Royal Street
Alexandria, Virginia 22314
SEEN:

/s/
John Kloch
Attorney for the Commonwealth
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Questions of the Jury
April 17, 1981
(Page 606)

"****

The Court: Gentlemen, I have two questions
received from the jury. The first one reads: with
respect to Instruction No. 14, does the phrase
"after consideration of his past criminal record"
include all the testimony

(Page 607)

offered in this trial before and after the verdict
was arrived at? The second question: Specifically,
does the testimony of Officer Pough constitute part
of the "past criminal record?"

Verdict of'--the Jury
April 17, 1981
(Page 568)

"****
The Clerk: We, the jury, find the defendant,
Wilbert Lee Evans, guilty of capital murder as
charged in Court 1 of the indictment.
We, the jury, find the defendant, Wilbert Lee Evans,
guilty of displaying in a threatening manner and
using a pistol to commit murder as charged in Count
2 of the indictment and fix his punishment at a
term of imprisonment of one year.

****II

-
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Verdict of the Jury
April 17, 1981

(Page 611)

II****
The Clerk: We, the jury, on the issue joined
having found the defendant guilty of willfully,
deliberately and with premeditation killing and
mudering William Truesdale, a law enforcement
officer, as defined in Section 9-lOB.l(h), Code
of Virginia, 1950, as amended, which killing

(Page 612)

was for the purpose of interfering with the
performance of William Truesdale•s official duties
and having found

tha~

after consideration of his

/t:Qt..t· .~t.~'f~-

prior history lerl

~~

l't.

ee the probability that he would

commit criminal acts of violence that would constitute a continuing serious threat to society,
fix his punishment at death.

****"
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V I R G I N I A:
IN THE CIRCUIT COURT OF THE CITY OF ALEXANDRIA
COMMONWEALTH OF VIRGINIA
F-5105

vs.
WILBERT LEE EVANS,
Defendant
ORDER

THIS DAY came the Attorney for the Commonwealth and the
defendant, Wilbert Lee Evans, true name Wilton Leon Evans (DOB
1-20-46), who stands convicted of two felonies, to wit: Count I:
Capital Murder and Count II: Firearm Violation, was led to the Bar
in the custody of the Sheriff, and came also Stefan C. Long and
E. Blair Brown, his counsel heretofore appointed.
And the probation officer of this Court, to whom this case
has been previously referred for investigation, appeared in open
court with a written post-sentence report made pursuant to
Section 19.2-264.5, Code of Virginia, 1950, as amended, which
report he presented to the Court in open court in the presence
of the defendant who was fully advised of the contents of the
report and a copy of said report was also delivered to counsel
for the accused.
Thereupon, the defendant and his counsel were given the
right to cross-examine the probation officer as to any matter
contained in said report and to present any additional facts
bearing upon the matter as they desired to present. The report
of the probation officer is hereby filed as a part of the record
in this case.
- 10 -

Whereupon, the Court, taking into consideration all of the
evidence in the case, the report of the probation officer, the
matters brought out on cross-examination of the probation officer
and such additional facts as were presented by the defendant, and
it being demanded of the defendant if anything for himself he had
to or knew to say why judgment shoiud not be pronounced against
him according to law, and nothing being offered or alleged in
delay of judgment, in accordance with the verdict of the jury,
the Court finds the defendant guilty of Capital Murder as charged
in Count I of the indictment and sentences the defendant to death
and fixes the date on which execution shall occur at September 1,
1981; and, in accordance with the verdict of the jury, the Court
further finds the defendant guilty of displaying in a threatening
manner or using a pistol while committing murder as charged in
County II of the indictment and sentences the defendant to confinement in the penitentiary of this Commonwealth for the term of
one year.
The defendant having informed the Court that a motion to
set aside the verdict is to be filed, it is therefore ORDERED that
said motion shall be heard on June 8, 1981, 9:30 A.M.
It is further ORDERED that:
1. Pursuant to the provisions of Section 19.2-319, Code of
Virginia, 1950, as amended, execution of the aforesaid sentence
be, and it is hereby, postponed pending review of this case by
the Supreme Court of Virginia.
2. As soon as possible after the entry of this order the
defendant shall be moved and safely conveyed according to law
- 11 -

from the jail of this Court to said penitentiary, therein to be
kept, confined, treated and executed in the manner provided by law.
3. Stefan

c.

Long and E. Blair Brown, able and competent

members of the Bar of this Court, are appointed to represent the
defendant on his review and appeal.
4. The Clerk shall have the record transcribed free of
charge and such transcript shall be made a part of the record
when filed in the Clerk's Office.
The Court certifies that at all times during the trial of
this case the defendant was present in person and his attorneys
were likewise present in person and capable represented the defendant, for which services they are allowed an attorney's fee of
$800.00 each.
And the defendant is remanded to the custody of the
Sheriff.
ENTERED the 1st day of June, 1981

/s/
Wiley R. Wright, Jr., Judge
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Testimony of Wilbert Lee Evans
April 16, 1981

(Page 501)"****
Q.

Mr. Evans, let me ask you this: at that point,

were you trying to shoot Deputy Truesdale?
A.

No, Sir.

****"

Testimony of Dr. James Byers
April 16, 1981

(Page 395) "****
Q.****Would you tell the jury what your examination
revealed with respect to the method of death in this
case.
A. This individual sustained a penetrating gunshot
wound. This the would entrance and the missile was retained in the body. The one entrance is on the left
front of his chest near the junction between the front
and the side of the chest.
****
Q.All right. Did you have occasion to examine the path
of the bullet after entry?
A. Within the body, the wound track was backward and
(Page 396)downward and to the deceased's right.
****"
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Bench Conference
April 16, 1981

(297) "****
Mr. Kloch: ****
The next commonwealth witness will be an individual by the
name of Ralph Washington, and at the time this occurred,
he was an inmate in the Alexandria Jail****
Among other things, he will testify that the defendant
told him he was up here purely to escape. He was facing a
life sentence on a murder charge in North Carolina. He had
nothing to lose and would waste anyone that stood in his
way. That is essentially the testimony that Mr Washington
would give and it is my position that under Kirkpatrick
and other cases that is admissible as to motive and intent.

I think either as to motive or intent that would

be admissible.
Mr. Long: Well, first of all, Your Honor, I don't know that
motive has anything to do with the offense of escape.****
(298)

What I'm saying, regarding prior offenses that have not
resulted in a trial, unless there is a conviction involved
they are not admissible. That would do nothing but instill
prejudice in the minds of the jury.****

(299)

If that evidence comes in that Mr. Kloch proffered to the
Court****it's going to merely be for the purpose of inflaming the jury against this defendant****
Mr. Kloch: Your Honor, the issue in this case is the intent
to kill****We have a statement from an inmate who got it
direct from the defendant who said, 'I'm facing a

- 14 -

Bench Conference
April 16, 1981 (Continued)

a life sentence," and in fact he is. He's charged with murder
in North Carolina and that is pending. That is facing a
life sentence down there and he has nothing to lose. He said,
'I'll waste anybody that stands in my way.' ****
(300)

The Court: Gentlemen, the Court is of the opinion that the
evidence is admissible to show the intent or state of mind
of the defendant. The objection will be overruled.
The evidence will not be admitted to show whether or not
the defendant had committed other crimes in North Carolina,
but merely to show his state of mind or intention when making
this statement.
I will give the jury a cautionary instruction as to the
weight it will be given without waiving you objection to
admissibility.****"

Testimony of Ralph Washington
April 16, 1981
(304)

"****
Q. And what, if anything, did he tell you about what he was

going to say in his testimony?
A. He said he wasn't going to say anything. What he wanted to
do was get the hell out.
Q. What, if anything, else did he tell you about, essentially,

escaping?
A. How was jail security: what was court like: did the guards
- 15 -

Testimony of Ralph Washington
April 16, 1981 (Continued)
carry guns.****
A. He asked did he have to wear civilian clothes to Court
****
(305)

****
A. He said he was going to try his best to escape, you know,
and if he saw a car he was going to take it or whatever.
****

(306)

****
Q. What, if anything, did he say about not having anything

to lose?
A. He said he'd already come down; he was already facing life
and he ain't got nothing to lose. he said he was going to try
any means possible to escape.
Q. To what steps would he go?

A. Anybody that gets in his way to stop him, he would take out.
Q. Take him out? What does that mean?

A. I guess kill them.
The Court: Members of the jury, the statements of the defendant
are being admitted into evidence not to show his legal situation
in the state of North Carolina, but rather to show his state of
mind or intention at the time he made the statemaents. You should
consider those statements only in that respect.****"

Testimony of Anthony Jasper
April 16, 1981
(355)

"****
Q. What, if anything, did Mr. Evans say to you concerning

- 16 -

Testimony of Anthony Jasper
April 16, 1981 (Continued)

why he was in Alexandria?
A. He came up here to try to escape.
****
(356)

Q.All right. Did he have occasion to tell you that he wanted
to escape?
A. He said he ain't go nothing to lose, you know.
Q. Why?
A. He had two life sentences, something like that.
The Court: ****the Court is not admitting these statements to
prove the truth of the statement, but merely to show the state
of mind of the defendant at the time the statements were made.
****It's merely what his state of mind was at the time he made
the statement.****"

Bench Conference
April 17, 1981
(584)

"****
Mr. Kloch: He discussed that he would try to escape and
probably be killed or killed in doing it. That's all.
It is showing a continuing danger to society.

Testimony of Louis Pugh
April 17, 1981
(586)

"****
Q. Did you have occasion to talk with him concerning further

- 17 -

Testimony of Louis Pugh
April 17, 1981 (Continued)
escape attempts?
A. Yes, I did.
Q. Would you tell the ladies and gentlemen of the jury what,

if anything, he told you concerning that particular subject.
A. Mr. Evans was very concerned about returning to the State
of North Carolina on other charges. He stated to me that before
he would go to North Carolina, that he would again attempt
to escape. He was not going back to North Carolina.
Q. To what extent would he?

A. He state at one point that it mattered not to him who was
in his way; he would escape by any means possible and he
referred to Alexandria or D.C. as his home and he stated
he would try to escape again or be killed at home.
****
(590)

Q. Officer Pough, I want you to look through that statement

and I want you to tell us where he said he was going to shoot
and kill anyone that stood in his way.
A. Mr. Long, this is a formal statement. It was taken on tape.
It took approximately two and a half to three hours. There
are many things Mr. Evans said that were not transcribed in the
formal statement.****"

Bench Conference
April 17, 1981
(586)

"****
Mr. Long: That's exactly what I was saying before. He's
- 18 -

Bench Conference
April 17, 1981 (Continued)
talking about other charges in North Carolina and that is
exactly what we were talking about.
****
(587)

Mr. Long: That is prejudicial and I move for a mistrial on
that grounds.****
The Court: I will instruct the jury to disregard reference
to other charges in North Carolina.
****
The Court: Ladies and Gentlement of the jury, you are instructed
to disregard the statement made by this witness concerning
other charges in the State of North Carolina. You are not to
consider that in your deliberations.****"

Jury Questions, Objection and Ruling
April 17, 1981

(606)

"****
The Court: Gentlemen, I have two questions received from the
jury. The first one reads: With respect to Instruction
No. 14, does the phrase, "after consideration of his past
criminal record" include all the testimony

(607)

offered in this trial before and after the verdict was arrived
at? The second question: Specifically, does the testimony of
Officer Pough constitute part of the "past criminal record?"
****
It seems to me, then, that the answer to that question should
be no. ****
- 19 -

Jury Questions, Objection and Ruling
April 17, 1981 (Continued)
(608)

****
The Court:****
The second one refers to the testimony of Officer Pough and
that should also be answered no because, as you recall I instructed the jury to disregard Officer Pough's reference to
the prior record. Even though I did not

st~te

it in terms of

prior convictions or past criminal record, they should, in
\

I\

any event, refer only to the convictions, rather than pending
charges. That is another reason to answer it no.
Given these two questions, I think it is only appropriate to
add another cautionary instruction which would read: "The
only evidence of the defendant's past criminal record you
may consider is contained in Commonwealth's Exhibits 19,
20 and 21, which are the three exhibits which state his
convictions in the State of North Carolina****
(609)

****
Mr. Long: For the record, I object for the same reason when
he testified to charges and renew my objection made at the
time Officer Pough testified.

I

renew my motion for a mis-

trial ****
The Court: The motion is denied. ****"
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CERTIFICATE

We do hereby certify that three (3) true copies
of the APPENDIX were personally delivered on the
of

-------------------- ,

day

1981, to Jerry P. Slonaker, Assis-

tant Attorney General, 900 Fidelity Building, 830 East
Main Street, Richmond, Virginia, Counsel for the Appellee.
We also certify that contemporaneously with the filing
of the Brief of the Appellant, twenty (20) copies of this
APPENDIX are being filed with the Clerk of the Supreme
Court of Virginia.

• Long
Royal Street

.; ;;;:::.:.313
E. B air Brown
121 South Royal Street
Alexandria, Virginia 22313
Counsel for Appellant
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