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HUNTER, FOX &. WOOTEN 

VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF ROANOKE 

WILLIAM A. COOK, JR., ) 
JAMES ~1. DILLON 1 ) 

LACY W. HANSON, ) 
ISAAC 0. PERKINS, ) 
R. DAVID ROTTY, ) 
JOSEPH B. WRIGHT, ) 
and ) 
GLENN D. McMILLION, ) 

Partners trading as Andrews, Burket & Co., ) 
) 

Plaintiffs, 

v. 

VICTOR F. FOTI, 
4713 Easthi11 Drive, s.w. 
Roanoke County, Virginia 

ROBERT K. FLYNN, 
2428 Stanley Avenue, SW 
Roanoke, Virginia 24014, 

MARION L. POWELL, 

24018, 

1737 Braeburn Drive, Apt. C18 
Salem, Virginia 24153, 

KENNETH RATLIFF, 
3615 Brambleton Avenue, S.W. 
Roanoke County, Virginia, 

W. VERNON HICKS, 
2576 Inglewood Avenue 
Roanoke, Virginia 24015 

c . THOMAS BRE~vER, 

5008 Keithwood Drive 
Roanoke, Virginia, 

Partners trading as Persinger, Foti & Co., 

Defendants. 

TO THE HONORABLE JUDGES OF SAID COUR•r: 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
} 
) 
} 
) 
) 
) 
) 
} 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

MOTION FOR 
DECLARATORY 

JUDGMENT 

Come not.v the plaintiffs, l·Iilliam A. Cook, Jr., James 

M. Dillon, Lacy_ .!'!~ans~n, Isaac 0. Pe;-ki~~! R. David Rotty, 
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HUNTER, FOX &. WOOTEN 

Joseph B. Wright, and Glenn D. McMillion, and petition the Court 

for a Declaratory Judgment on the following grounds: 

1. The plaintiffs, William A. Cook, Jr., James M. Dillon, 

Lacy w. Hanson, Isaac o. Perkins, R. David Ratty, Joseph B. 

Wright and Glenn D. McMillion, are Certified Public Accountants, 

and partne~~t~~~~~~-a.s Andrews, Burket & Co., a Virginia 

partnership ("Andrews, Burket & Co."), with its principal 

place of business at 500 Shenandoah Building, Roanoke, Virginia. 

2. The defendant, Victor F. Foti, was a partner in 

the partnership of Andrews, Burket &·Co. through September 30, 

1976. 

3. The plaintiffs are advised that the defendants, 

Victor F. Foti, Robert K. Flynn, Marion L. Powell, Kenneth 

Ratliff, W. Vernon Hicks, and C. Thomas Brewer, as of October 

1, 1976, were, and remain, partners in the Roanoke office of 

Persinger, Foti & Company, a Virginia partnership with offices 

at 3615 Bramb1eton Avenue, s.w., Roanoke County, Virginia 24018. 

4. This is an action for Declaratory Judgment pursuant to 

§8-578 et ~., of the Code of Virginia, 1950, as amended, for 

the purpose of determining a question of actual controversy 

between the parties regarding the interpretation of an 

instrument of writing, to-wit, that Partnership Agreement dated 

October 1, 1974, entered into by and between \'lilliam A. Cook, Jr., 

James M. Dillon, Victor F. Foti, Lacy \v. Hanson, Isaac 0. 

Perkins, R. David Ratty and Joseph B. Wright. 

5. On August 1, 1976, the defendant, Victor F. Foti, 

while a par~ner in Andrews, Burket & Co. g~~~ to the other 

2 
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partners written notice of hi~ intention to resign from the 

partnership, effective September 30, 1976, pursuant to 

ARTICLE v, Section V.l, of that Partnership Agreement. A copy 

of said notice is attached hereto as Exhibit A. 

6. Subsequently, certain clients of Andrews, Burket & 

Co. have given plaintiffs notice of their intention to have 

Victor F. Foti and C. Thomas Brewer, \·Tho resigned from Andrews,· 

Burket & Co. to go with Victor F. Foti, render them services 

as certified public accountants. 

7. That the defendant, Victor F. Foti and the other 

defendants acting in concert with him or on his behalf, have 

offered to perform or performed services as a Certified Public 

Accountant or Public Accountant to certain clients of Andrews, 

Burket & Co. 

8. Subsequent to August 1, 1976, and prior to October 1, 

1976, _there arose a dispute between the plaintiffs and the 

defendant, Victor F. Foti, as to the application of ARTICLE VI, 

Section VI.l (iv) of the Par~nership Agreement, which Section 

provides in part: 

9. 

During the twenty-four months immediately 
following the termination of his membership in 
the partnership, unless such termination is 
involuntary under the provisions of ARTICLE V.2 
of this agreement, a partner will not offer to 
perform or perform services as a Certified Public 
Accountant or Public Accountant to any client of 
the partnership. A partner violating this sub­
section shall pay to the partnership an amount 
equal to one-third of each year's fee collected 
for a period of three years. Such amount is due 
when collected from the client by the former 
partner. 

Specifically, the defendant, Victor F. Foti, has 

taken the positi~~_iha~ through their actions the other partners 

3 



LAW OFFICES 

;eNTRY. LOCKE, 
~AKES & MOORE 

ROANOKE, VIRGINIA 

HUNTER, FOX &. WOOTEN 

of Andrews, Burket & Co. terminated his status as a partner and 

that because of said termination he is no longer bound by the 

terms of the Partnership Agreement and that he is not obligated 

to make payments as provided. His letter dated August 30, 1976, 

is attached hereto as Exhibit B. 

WHEREFORE, the plaintiffs pray: 

a. That the Court declare the provisions of the 

.Partnership Agreement to be valid, binding and enforceable 

against the defendant, Victor F. Foti, and those acting in 

concert with ·him or on his behalf. 

b. That the Court declare that the defendant, Victor 

F. Foti, voluntarily terminated his association with Andrews, 

Burket & Co. 

c. That the Court declare that the defendant, Victor 

F. Foti, is in violation of the Partnership Agreement. 

d. That the Court declare that Andrews, Burket & Co. 

is entitled to all payments provided for in the Partnership 

Agreement and specifically the payments provided for in ARTICLE 

VI·, Section VI.l (iv). 
e. That the Court order that the defendants 

periodically account to the plaintiffs and keep plaintiffs 

fully apprised of all transactions by the defendants with 

clients of Andrews, Burket & Co. 

f. That the Court assess the costs of this 

proceeding, plus reasonable attorneys' fees, against the 

defendants. 

4 
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g. That the Court make such further findings and 

enter such Orders as it deems necessary. 

William R. Rakes 
GENTRY, LOCKE, RAKES & MOORE 
Suite 300. Shenandoah Building 
Roanoke, Virginia 24005 

Counsel for Plaintiffs 

4A 

Respectfully, 

WILLIAM A. COOK, JR., 
JAMES M. DILLON, 
LACY \i. HANSON, 
ISAAC 0. PERKINS, 
R. DAVID ROTTY, 
JOSEPH B. WRIGHT, 
and 
GLENN D. McMILLION, 

Partners trading as 
Andrews, Burket & Co. 

By: ~./1/1~ 
~ Of Counsel 



-· -·¥----------- ------··-------
d ;r-ad:L ~, !_'7?_/.; PREP. BY 

DATE 

REVO. BY 

OATE 

, 



OATE 

REVO. BY 

~t--..,-t--+--t+---+---4----t---t~--+-~--t--H-;...---~~ - -I--~ ~-1-tt---t--+----+---+ 
I I 

-1--~~~----·11--.f...-.-4---1-- --+---+--11-i~~--t--- -I--!- I I 

' 
I 

-~t---lt--t---t--t-l:!-1---1-~--li---J.---+--·~tl-+--4---1--~ 

~-+~r-·~~+-~---~~~~~-+~r-4~~~~~~-~~~~-~~-~~~~f•~~~~~ 
I 

I 

I 

; 

--t---+----f-1~-t---+-t~l- -___ --~~1=1- - -~~~~~--+~ 
_j 1 I I -H-~~-~~-f-~~ I ~~~-~ 

1 1 J .~-+---+---11 ...... ___,_-+--f.__, 

~~·!#-~ ~--+---~.-1 -4-t~-+-j-;........-.;+r __ , -~1~1 1 1; I 

I 
. \i 

I 
I 

I I 
I 

I 
I 

I 
i 
i 

~-+--f----H--+----+--f---tl--1---i:--t-11---1----+---f~·---r-1 I 'l~+---1--+--; 
I I 1! 

-t~-~~-1-- 'l---+-1---~ I I I 

I I 

~~~~;~-+---+---11---·---~~--~----+-~IL -f--· ___ -~- -ij-t-1 -+---4--! 

I. ,, I 
-+---t---+--il--t-4-i-· -f--- -· ---= = = =i[----Ji-=--...._+-11 ~-t--f---0 
-+---+---+~t ~ -t--' I II I 

i 
I 
I 

I 
I 
l 

6 

. -- ·-- ·---···-·-- ---·-· ·- -------------



Isaac 0. Perkins 
William A. Cook, 

· . Lacy W. Hanson 
James M. Dillon 
R. David Ratty 
Joseph B. Wright 
Andrews, Burket & 
P. 0. Box 13445 
Roanoke, Virginia 

Gentlemen: 

Jr. 

Company 

24034 

Mr. Victor F. Foti 
4713 Easthill Drive, S.W. 
Roanoke, Virginia 24018 
August 30, 1976 

It has been brought to my attention by a copy 
of the minutes of the last firm meeting and by verbal 
conversation with Mr. I. 0. Perkins that the following 
decisions have been made by you: 

l. I was not to have any chargeable time to 
clients. 

2. I was to work on clients' work only if the 
clients directly requested me to and should take a partner, 
manager, or supervisor with me upon any visiting of the client. 

3. I was not to remove any working papers from the 
office under any circumstances. · 

4. Clients were removed from my responsibility 
and assigned to other staff members. 

5. You have personally visited all corporate 
and partnership clients that were my responsibilities and 
told them to contact some person other than me with any 
questions. 

6. You have done various other acts \·lhich are 
not consistent with my status as a partner in the firm of 
Andrews, Burket & Co. 

· Your acts have in fact terminated my status. as a 
partner in the partnership known as Andre\"lS, Burket & Co. 
and I will henceforth conduct myself accordingly. 

Demand is hereby made upon you for all monetary 
sums due me as a partner who has been caused to involuntarily 

7 
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Isaac 0. Perkins 
William A. Cook, Jr. 
Lacy W. Hanson 
,James M. Dillon 
R. David Ratty 
Joseph B. Wright 
Page 2 

. A~gust 30, 1976 

withdraw under the various partnership agreement and 
appendices thereto. Any monies received by me, to \vhich 
I was not enti~led since termination, can be subtracted 
from the total sums due me. 

Very truly yours, 

Victor F. Foti 

8 
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HUN 1 !:.K, .t'UX &. WUU l.t.N 

VIRGINIA 

IN THE CIRCUIT COURT FOR THE-CITY OF~~~~ 

r~~~1~fD WILLIAM A. COOK, JR., 
JAMES M. DILLON, 
LACY W. HANSON, 
ISAAC 0. PERKINS, 
R. DAVID ROTTY, 
JOSEPH B. WRIGHT, 
AND 
GLENN D. McMILLION, 
Partners trading as 
ANDREWS, BURKET & ·co., 

Plaintiffs 

v. 

VICTOR F. FOTI, 
ROBERT K. FLYNN, 
MARION L. POt'IELL I 
KENNETH RATLIFF, 
W. VERNON HICKS, 
AND 
C. THOMAS BREWER, 
Partners trading as 
PERSINGER, FOTI & CO., 

Defendants 

) 
} 
} 
} 
) 
) 
) 
} 
} 
) 
) 
) 
} 
) 
) 
) 
} 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ANSWER OF 

VICTOR F. FOTI 

This defendant, by counsel, for his answer ·to the motion for 
~-

declaratory ju~gment states as follows: 

1. The allegations contained in Paragraph numbered "1" of 

the plaintiffs' motion for declaratory judgment are admitted. 

2. The allegations contained in Paragraph numbered "2" of 

the plaintiffs' motion for declaratory judgment are admitted to 

the extent that it is alleged that Victor F. Foti was a partner 

in the partnership of Andrews, Burket & Co., but it is denied that 

he was a partner through September 30, 1976, he having been 

terminated involuntarily during the month of August, 1976. 

9 
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3. It is denied that the defendants, collectively, comprise 

the partnership known as Persinger, Foti & Co., as alleged in 

Par~graph numbered "3" of the plaintiffs' motion for declaratory 

HUNTER. FOX & TRABUE jUdgment • 
ATTDRHEYS•AT·LAW 

RDAHDlE. VA. 4. Regarding Paragraph numbered "4" of the plaintiffs' 

motion for declaratory ju~gment, the defendant, Victor F. Foti, 

admits the subject cause for declaratory judgment does involve 

potential issues of dispute betwe·en he and the plaintiffs, but 

·states that they are much broader than those stated in Paragraph 

numbered "4 .. of the plaintiff's motion for declaratory judgment. 

5. The allegations contained in Paragraph numbered "5" 

of the plaintiffs' motion for declaratory judgment are admitted 
~ 

but the defendant, Victor F. Fo~i, states that he was terminated 

involuntarily duri~g the month of August, 1976, and before the 

effective date of his resignation, to-wit: September 30, 1976. 

6. The all~gations contained in Paragraph ·numbered "6" 

of the plaintiffs' motion for declaratory judgment are not within 

the.knowle~ge of this defendant and therefore are denied. 

7. This defendant denies the allegations in Paragraph 

numbered "7" of the plaintiffs'· motion for declaratory judgment 

and specifically denies that he has acted in concert with the 

other defendants or on their behalf in any matters touching upon 

the subject of this motion for declaratory judgment. 

8. The allegations contained in Paragraph numbered "8" of 

the plaintiffs' motion for declaratory judgment are denied and 

the defendant, Victor F. Foti, would state that during the month 

of August, 1976, he was terminated involuntarily and that 

10 
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ATTORNE·YS•AT·LAW 

ROANOKE, VA. 

HUNTER. FOX & WOOTEN 

the said paragraph has no applicability to the facts and 

circumstances as they exist and further that even if his 

termination would be determined by the Court to be voluntary 

rather than involuntary, then the disputes between Victor F. Foti 

and the plaintiffs deal with the v~lidity of the paragraph set 

forth in plaintiffs' motion for declaratory judgment numbered 

"8 11 as well as its interpretation should same be held valid. 

9. The all~gations c9ntained in Paragraph numbered ngn 

state the position of Victor F. Foti. 

10. As· further answer to the motion for declaratory 

judgment, Victor F. Foti states the following: 

a. That he was terminated by his partners and the 

partnership of Andrews, Berket & Co., during the month of· 

August, 1976, and that only those portions of the partnership 

agreement between the plaintiffs and Victor F. Foti that deal 

with the status of an involuntarily terminated partner apply 

to him. 

b. That Article VI, Section VI.l (iv) of the 

partnership agreement between the plaintiffs and Victor F. Foti 

is void and therefore invalid. 

c. That should the Court determine that Victor F. Foti 

was not involuntarily terminated by his partners in the partner-

ship of Andrews, Berket & Co., and that Article VI, Section VI.l 

(iv) is valid, then said paragraph is subject to dispute concern-

ing the rights of the parties and to whom it applies. 

11. All matters not expressly admitted in the plaintiffs' 

motion for declaratory judgment are denied. 

11 
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WHEREFORE, havin9 fully answered, this defendant prays: 

a. That the motion for declaratory judgment be dismiss­

ed as to him. 

b. That the Court declare that Victor F. Foti was 

involuntarily terminated from the partnership known as Andrews, 

Berket & Co., by the individual partners and the partnership, 

and that Article VI, Section VI.l{iv), of the partnership agree-

ment between the plaintiffs and the defendant, Victor F. Foti, be 

declared void and invalid. 

c. That should the Court determine Article VI, Section 

VI.l(iv) to be valid, it is requested that the C~urt make 

declaration as to the interpretation of said paragraph and 

particularly to whom said paragraph is applicable. 

d. That the Court declare that Andrews, Berket & Co., 

is entitled to no payments pursuant to contract. 

e. That the Court order the partnership of Andrews, 

Berket & Co., to conclude a full and complete settlement with 

Victor F. Foti based on the status of Victor F. Foti as a 

terminated partner. 

f. That the Court assess the co~ts of this proceeding, 

plus reasonable attorney's fees against the plaintiffs. 

g. That the Court make such further findings and enter 

such orders as it deems necessary. 

HUNTER, FOX & TRABUE 
Suite 310, 707 Building 
P. 0. Box 12247 · 
Roanoke, Vi~ginia 24024 

12 
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HUNTER, FOX &. WOOTEN 

CERTIFICATE OF MAI'LING 

I, George W. Wooten, counsel.for the defendants, do hereby 

certify that a true copy of the foregoing was mailed to William R. 

Rakes, Esquire, Gentry, Locke, Rakes & Moore, Suite 300, 

Shenandoah Building, Roanoke, Virginia, 24005, counsel for the 

plaintiffs, this /0 day of ' 1976. 

\I J . ;, 
~~. ) ! ? • • '•-.':,/,. I 

1\) G~orge w: Wooten 

12A 
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VIRGINIA 

Rr=cr=~,,F=o 
IN THE CIRCUIT COURT FOR THE CI1Y'~N5~~dQ~g~ 

WILLIAM A. COOK, JR., 
JAMES M. DILLON, 
LACY W. HANSON, 
ISAAC 0. PERKINS, 
R. DAVID ROTTY, 
JOSEPH B. WRIGHT, 
AND 
GLENN D. McMILLION, 
Partners trading as 
ANDREWS, BURKET & CO., 

Plaintiffs 

v. 

VICTOR F. FOTI, 
ROBERT K. FLYNN, 
MARION L. POWELL, 
KENNETH RATLIFF, 
~v. VERNON HICKS, 
AND 
C. THOMAS BREWER, 
Partners trading as 
PERSINGER, FOTI & CO., 

Defendants 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DEMURRER OF 

ROBERT K. FLYNN, 

MARION L. POWELL, 

KENNETH RATLIFF, 

W. VERNON HICKS, AND 

C. THOMAS BREWER 

The defendants, by counsel, state that the motion for 

declaratory judgment is insufficient in law and that the issues 

set forth are not the proper subject for declaratory judgment. 

ROBERT K. FLYNN, 
MARION L. POWELL, 

· KENNETH RATLIFF 1 

W. VERNON HICKS, AND 
C. THOMAS BREWER 

\ 
J. ·: 1 l • I,. r. 

By __ ~I_.'_./_~----'~--~~~·~-·~J __ L~~~~·-~---~~--/~·t~----~---
George W. Wooten, of counsel 
\ .•.. ) 

HUNTER, FOX & TRABUE 
Suite 310, 707 Building 
P. 0. Box 12247 
Roanoke, Virginia 24024 
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HUNTER. fOX & TRABUE 

ATTORHEYS·AT·LAW 

ROANOKE, VA. 

~ 

·~ 

HUNTER. FOX &. WOOTEN 

CERTIFICATE OF MAILING 

r; George w. Wooten, counsel for the defendants, do hereby 
certify that a true copy of the foregoing was amiled to William R. 
Rakes, Esquire, Gentry, Locke, Rakes & Moore, Suite 300, 
!Shenandoah Building, Roanoke, Virginia, 24005, counsel for the 
laintiffs, this ;~d day of ,>)/vt:r"\.,J , 1976. 

/j_.,. -
f..~· ' ' \j 

/~_,+-....... ... ! ' L_./ . Y';'_. ~~--- ·-

" (7 G'eo:i:-ge" w. Wooten 

13A 
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HUNTeR, FOX & WOOTEN 

( (~E~E~VEO: 
~-6;.8 9 i07~ 

VIRGINIA: II . 1 I \ A JD t-!~'r;D 
-=£t=: ~~_,_-..J 

IN THE CIRCUIT COURT OF THE CITY OF 
0
{cf~"'b'kfLER1C 

WILLIAM A. COOK, JR., et als, ) 
) 

Plaintiffs ) 
) 

v. ) STIPULATION 
) 

VICTOR F~ FOTI, et als, ) Law No. 3560 
) 

Defendants ) 

It is stipulated and agreed by and among the parties 

hereto that the client list of Andrews, Burket & Co. which is 

attached-hereto and delivered to the defendants shall be con-

sidered confidential and privileged information and shall not be 

filed with the court at this time or in any way made public or 

used for any purpose other than this litigation, and that no name 

thereon shall be disclosed to any one other than the parties 

hereto and their counsel, except in answers to interrogatories 

or in answers to questions during depositions, or except as may 

be permitted by an order of court. It is further agreed that at 

the conclusion of this litigation, the list will be returned to 

the plaintiffs. 
/u_~ 

Given under our hands this ~y- day of February, --------
1977. 

Counsel for de~endants 

14 
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HUNTHR, F"OX &. WOOTeN 

I VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF ROANOKE 

l·liLLIAM A. COOK, JR. I ) ~/ ---r7~c-/' 
et als, ) ~~- tf: /? :/7 

l 

~~~·J:di~~-t;%~ Plaintiffs ) 
') P NT FFS FIRST INTERRO ATO I S 

v. ) TO DEFENDANT VICTOR F. FOTI 
) 

VICTOR F. FOTI, ) Law No. 3560 
et als, ) 

) 
Defendants ) 

TO: VICTOR F. FOTI, c/o George W. Wooten, Esquire, counsel of 
record for the Defendants: 

Come now the plaintiffs, by counsel, and pursuant to 

Rule 4:8, Rules of the Supreme Court of Virginia, file the follow-

ing Interrogatories to be answered under oath by the defendant, 

Victor F. Foti. 

1. List the names and addresses of all individuals, 

partnerships, corporations or firms for whom you did work* during 

the months of August and.September 1976, and for whom the time or 

charges made for said work was not turned in to Andrews, Burket 

& Co. . .. 

a. For each list the date or dates on which 
work was done and the amount of time 
expended. 

b. For each state the dollar amount of fee 
and expenses charged and the date the 
bill was sent. 

c. For each state whether the bill was sub­
mitted by Victor F. Foti individual!~ or 
by the firm known as Persinger, Foti & 
Company, or by some other individual or 
firm. 

15 
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d. For·each state whether the bill has been 
paid and, if so, the date on which payment 
was received. 

e. For each state to whom payment was made. 

2. List the names and addresses of all clients** of 

Andrews, Burket & Co. for whom you have personally done work sub-

*For purposes of these Interrogatories "work" shall mean all 
professional services rendered as an accountant, CPA, or Bookkeepe 
providing accounting, auditing, consulting, or other related 
services. 

**For purposes of these Interrogatories "client of Andrews, 
Burket & Co."·means any client listed on the client list dated 
December 21, 1976 and submitted to defendants by Andrews, Burket 
& Co. pursuant to stipulation between the parties dated February 
4, 1977. l ... 

sequent to October 1, 1976. 

3. List the names and addresses of all clients of 

Andrews, Burk~t & Co. for whom any partner or employee of the firm 

of Persinger, Foti & Company has performed work subsequent to 

October 1, 1976 and identify the name of the partner or employee 

doin.g said ~"ark. 

a. State the amount of time in inventory 
for all such work. 

b. State the amount of the charges made for 
all such \"ork. 

c. State the amount of payments received for 
all such work and the date on which pay­
ment was received and from whom it was 
received. 

16 
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LAWOI'P'IC:S:9 

;eNTRY, LOCKE, 
~AKES & MOORE 
ROANOKE, VIRGINIA 

HUNTER. FOX &. WOOTEN 

William R. Rakes 
GENTRY, LOCKE, RAKES & MOORE 
Suite 300 Shenandoah Building 
Roanoke, Virginia 24005 

Counsel for Plaintiffs 

Respectfully. 

WILLIAM A. COOK,. JR. 
JAr4ES M. DILLON 
LACY W. HANSON 
ISAAC 0. PERKINS 
R. DAVID ROTTY 
JOSEPH B. WRIGHT 
GLENN D. McMILLION 

Partners trading as 
Andrews, Burket & Co. 

By~-;/~ 
/ Of Counsel 

CERTIFICATE 

This will certify that a true copy of the foregoing 

Interrogatories was served on George W. Wooten, Esquire, Hunter, 

Fox & Trabue, P. 0. Box 12247, Roanoke, Virginia 24024, by mail-

# ing same to him on this L_ day of February, 1977. 
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MAR 11977 
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WILLIAM A. COOK, JR., et al, . ) 
) 

Plaintiffs ) VICTOR F. FOTI'S ANSWERS 
) 

v. ) TO PLAINTIFFS' FIRST 
) 

VICTOR F. FOTI, et al, ) INTERROGATORIES 
) 

Defendants LAW NO. 3560 

Pursuant to Rule 4:8 of the Supreme Court of Vi~ginia, 

Victor F. Foti, after being duly sworn, does hereby file his 

answers to plaintiffs' firs~ interrogatories and does state that 

the answers are true to the best of his knowle~ge, information 

and belief. 

1. An exhibit encompassing an answer to Interrogatory #1, 

parts A through E is attached hereto and Victor F. Foti states 

that the exhibit was prepared by him personally and truly 

represents the facts as they exist concerning the information 

requested in plaintiffs' Interrogatory #1: 

2. Objected to and the reasons therefore are stated in 

objections filed by separate document. 

3. Objected to and the reasons therefore are stated in 

objections filed by separate document. 

Vl.ctor F. Foti 
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HUNTER. fDX & TRABUE 

ATTDRNEYS•AT·LAW 

RDA"OJCE, VA. 

HUNTER. FOX &. WOOTEN 

STATE OF VIRGINIA ) 
) - to-wit: 

CITY OF ROANOKE ) 

I, 

in and for of Virgini~, do hereby 

certify that Victor F. Foti, whose name is signed to the foregoing 

answers, personally appeared before me and made oath that said 

answers are true to the best of his knowledge, information and 

·belief. 

GIVEN under my hand this / o:f:, day of >?(~I'-"" , 1977. 

My cornmiss ion expires: 'S1.t-c..;.,, "-~ · ·i? 1q 2 .1} · 
------0~~~--~)~~~,~------------

HUNTER, FOX & .TRABUE 
Suite 310, 707 Building 
P. 0. Box 12247 
Roanoke, Vi~ginia 24024 

b 

By~·-·~lt~\-·~~~~/_·-·~-:_t~'~'-·~L,~l~~-~-~~)-~~--·--­
George W.vWooten, of counsel 

. ' 

. CERTIFICATE OF MAILING 

·. ) ·... . .. ;· 

.•.: •, ... 

I, Geo~ge W. Wooten, counsel for Victor F. Foti, do hereby 

certify that a true copy of the foregoing ~nswers was mailed to 

William R. Rakes, Esquire, Gentry, Locke, Rakes & Moore, Suite 

300, Shenandoah Building, Roanoke, Virginia 24005, counsel 
i :)t- J11rJ.,<......_ ~. 

for the plaintiffs, this 28~h day of Feb-li=\ia·ry, 1977. 

··(':- yeorge' W. _ tvooten 
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HUNTER, FOX &. WOOTEN 

RECEIVED. 
MAR 11977 

VIRGINIA 

IN THE CIRCUIT COURT FOR THE CITY 

WILLIAM A. COOK, JR., et al, ) 
) 

Plaintiffs ) OBJECTIONS TO 
) 

v. ) PLAINTIFFS' INTERROGATORIES 
) 

VICTOR F. FOTI, et al, ) TO VICTOR F. FOTI 
) 

Def.endants ) LAW NO. 3560 
~ 

COMES NOW, Victor F. Foti, by counsel, and objects to 

Interrogatory #2 and #3, and states as follows: 

1. Interrogatory #2 is objected to on the grounds that ·it 

is immaterial and irrelevant to .the declaratory judgment action 

pending before the Court in that the defendant has admitted that 

there does exist a controversy concerning the i~terpretation of 

an agreement between the plaintiffs and the defendant, Victor F. 

Foti, and that for purposes of the interpretation of that agree-

ment, he has previously admitted that he has done work for 

"clients of Andrews, Burket & Company". 

2. This defendant objects to Interrogatory #3 and states 

that the agreement in question in the declaratory judgment was 

between the plaintiffs and the defendant, Victor F. Foti, and 

that no partners or employees of the firm of Persinger, Foti and 

Company are pa~ties to the agreeme~t and therefore requests that 

20 
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HUNTER.. FOX &. WOOTEN 

the information is irrelevant and immaterial to the declaratory 

judgment action now pending. 

HUNTER, FOX & TRABUE 
HUNTER. rox & TRABUE Suite 310, 707 Building 

ATToRNEYs-AT-LAw P. 0. Box 12247 
RDANoKE.vA. Roc;tnoke, Virginia 24024 

VICTOR F. FOTI 

(! 
I 

I~~ ~) : I ) (I 
\ ! fl, 

By -!-~ ··--· ..... , ""' ~"'·' 1 . .- . -.:..:..~~~.x ( ' 
George ij. Wooten, of counsel 

· ·cE~TIFICATE OF MAILING 

I, Geo~ge w. Wooten, counsel for Victor F. Foti, do hereoy 

certify that a true copy of the foregoing was mailed to 

William R. Rakes, Esquire, Gentry, Locke, Rakes & Moore, Suite 

300, Shenandoah Building, Roanoke, Virginia, 24005, counsel for 
/ .~ '.A I /·, t...t-<:..···;.r. 

the plaintiffs, this ~&6h day of F-eD~a~y, 1977. 

(J ·--
. . .!~ 0 : J ~ I ; I.~ f. "-r ·!z~-~-) 

· -.: .§~b~ge ~1. Wooten 
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HUNTER.. FOX &. WOOTEN 

VIRGINIA 

IN THE CIRCUIT COURT OF THE CITY OF ROANOKE 

WILLIAM A. COOK. JR., 
JAMES M. DILLON, 
LACY w. HANSON I 

ISAAC 0. PERKINS, 
R. DAVID ROTTY 1 . 

JOSEPH B. WRIGHT, 
AND 
GLENN D. McMILLION, 

Partners trading 
Burkett & Co. , · 

. ) 
) 
) 
) 
} 
) 
) 
} 

as Andrews, ) 
) 

Plaintiffs 
) 
) 

v. 

VICTOR F. FOTI, 
ROBERT K. FLYNN, 
MARION L. POWELL, 
KENNETH RATLIFF, 
W. VERNON HICKS, 
AND 

. ) 
) 
) 
) 
) 

. ) 

. ) 

. ) 

) 
) C. THOMAS. BREWER, 

Partners trading 
Foti & Co., · 

as Persinger,) 

Defendants 

. ) 

) 
) 

0 R D E R 

LAW NO. 3560 

.~e the parties to this suit, by counsel, pursuant to 

a pre-trial conference to determine the order of proceeding with this 

case. Upon ~greernent of all counsel and upon consideration of the 

Court, it is therefore 

ORDERED that the trial of this case be set for Monday, September 26, 

1977, at 9:30 a.m., in this Court and that a jury will be impaneled 

to consider the issues involving the question of whether Victor F. Foti's 

departure from Andrews, Burkett & Co., was voluntary or involuntary, 

and to re?pond to interr~gatories in connection with said issues, and 

~ that at the same date and time, all evidence on all other issues of 
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HUNTER, FOX &. WOOTEN 

liability regarding the defendant, Victor F. Foti, will. be presented 

for the Court's consideration. Issues as to other parties and issues 

as to damages are reserved for future consideration; and it is further 

BOG~ 

AUG 2 9 197-7 . 

ORDERED that plaintiffs file their trial memorandum by September 2, 

1977, and that defendants file their reply trial memorandum by 

September 20, 1977, with all parties reservi~g the right to file 

post-trial m~moranda. 

ENTER this~Y~ay of ' 1977. 

Requested: 

Seen: 

... 1-/.:._ . .. : . : T i : : ,_. L;_:_;~ : : .. : : : ·,· : . 
Geo~ge\W.)Woo~en, cotinsel for defendant 
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HUNTER. FOX &. WOOTEN 

VIRGINI1\: 

IN THE CIRCUIT COURT OF TaE CITY OF ROANOKE 

~-IILLIAH A. COOK, JR. I ) 

JAMES M. DILLON, ) 
LACY w.-HANSON, ) 
ISAAC 0. PERKINS, ) 
R. DAVID ROTTY, ) 
JOSEPH B. WRIGHT, ) 
and ) 
GLENN D. McMILLION, ) 

Pa~tners trading as Andrews, ) 
Burket & Co., ) 

) . 

Plaintiffs )· 
) 

v. ) 
) 

VICTOR F. FOTI, ) 
ROBERT K. FLYNN, ) 
HARION L. P0\-1ELL I ) 

KENNETH RATLIFF, ) 
t-1. VERNON HICKS, ) 
c. THOHAS BREtvER, ) 

Partners trading as Persinger, ) 
Foti & Co., ) 

) 

Defendants ) 

At Law 3560 

PLAINTIFFS' TRIAL 
l'-lEMORANDUH 

Plaintiffs, partners in an accou~ting firm trading as 

Andrews, Burket & Co., by counsel, have filed this suit for 

declaratory judgment, and further relief, under the Virginia 

Declaratory Judgment Act in order to determ~ne the liability 

of the former partner Victor F. Foti, and others, uncler the 

partnership agreement of the firm. In particular, plaintiffs 

have alleged that defendant Victor F. Foti has violated Article 

j VI, Section VI.l(~v) of the parfnership agreement which provides: 

I 
I 

I 
I 

I 

I 
I. 
II 

••ouring the t'..r~nty-fotn· months inuno<lirttcly 
follo\·Jing the termination of his membership 
in the partnership, unless such termination 
is involuntary under the provisions of ARTICLE 
V.2 of this agreement, a partner will not offer 
to perform or perform services as a Certified 
Public 1\ccountan t ~-£_Public 1\ccoun tan t to arr{ 
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ROANOKE. VIRQIHI.t. 

I 

I 
I 

HUNTER, FOX &. WOOTEN 

This 

legality 

client of the partnership. n pnrtncr violating 
this sub-section shall pay to the pcJrtnership 
an amount equal to one-third of each.year's fee· 
col lee ted for a period of thr0-.c yeurs. Such 
amount is due when collected from the client 
by the former partner." 

Trial Hemorandum of the plaintiffs Hill discuss 

of this provision of the partnership agreement; 

the 

evidence will. be presented at trial also to show as a matter 

fact that defendant Foti terminated his membership in the 

partne~ship voluntarily so that plaintiffs are entitled to 

of 

receive payments in accordance with the terms of this covenant. 

THE PARTNERSHIP CQVgNJ\NT 
IS REASONABLE AND VALID 

The above quoted covenant of the Andrews, Burket & Co. 

partnership agreement. is clearly rea~onable and valid and 

should be enforced by this court. The obvious purpose of 

this agreement is to protect the partnership from a partner 

capital~zing on his former position as a partner to the 

disadvantage of the firm by taking away clients of the 

partnership: it provides for compensation to the partnership 

resulting from this loss of clientele at the stipulated rate 

of one-third the fees collected from former clients for 
cOo fu?..tec\ 

'three years.en work performeo-during the 24 months i~nediately 

following voluntary termination of membership in the partner­

shi~ The provision thus serves a valid an4 necessary purpose 

in protecting the partnership from loss of clients while at 

the same time does not unduly restrict the former partner from 

II engaging in his profession of accounting. 

II 

Finally the 

provision is reasonable from the standpoint of the public 

25 
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HUNTER, FOX &. WOOTEN 

since it does not tend to cause monopoly in the accounting 

business and clients of the partnership are not without 

competent accounting services. 

The Virginia Supreme Court h~s upheld similar covenants 

more restrictive than in the present case. For example, in 

~·lorrie ::::_. Boze, 191 Va~ 916, 62 S.E.2d 876 (1951) the court 

upheld a restrictive covenant which precluded a former employee 

from competing in the same business with the employer for a 

period of two years within 25 miles of the City of Richmond. 

There the employee was restricted under the terms of his 

employment contract with the,Arthur Hurray Dancing School 

from ~ngaging in the business of dancing in any form. The 

court determined that enforcement of such provision was 

necessary to protect the former employer from detrimental 

competition and that the provision was not harsh and inequitable 

to the employee. 

Similarly, in Mcissel v. Finley, 198 Va. 577, 95 S.E.2d 

186 (1956) the court upheld a declaratory judgment holding 

valid a provision prohibiting a limited partner in an insurance 

firm from engaging in the insurance busin~ss after dissolution . 

of the firm for a period of five years within a radius of fifty 

miles of the City of Norfolk. As in Worrie v. nozc, the uartner -- .. 
v1as restricted from competing with the former employee and from 

engaging in his former business. By contrast, in the present 

case defendant Foti is less restricted in his activities. 

The covenant in the Andrews, Burket agreement does not 

preclude the former partner from competing with his former firm 

or from practicing accounting; it merely pt·ecludes his 

26 
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taking away those clients belonging to the firm upon voluntary 

termination of his membership in the partne~ship. 

Plaintiffs clearly have a legitimate business interest 

in protecting the clientele which the firm has built up over 

the years. In Ebbeskotte !· Tyler, 142 N.E.2d 905 (Ind. 1957) 

the court upheld a covenant restricting a former employee of 

an accounting firm from dealing with clients of the partnership 

on the grounds that the covenant protected the legitimate 

business interest of the accounting firm . 

.. Cour t.s scrutinize care fully i1 lJ. con l:rac ts 
limiting a man's nat"ural right to follow any 
trade or profession anyt.·:here he pleases and 
in any lawful manner. But it is just as 
important to protect the enjoyment of an 
establishment in trade or profession, which 
its possessor has built up by his honest 
application to every day duty and the faithful 
performance of the task which every day imposes 
upon the ordinary man. t~Jha t one ere a tcs by his 
own labor is his. Public policy docs not intend 
that another than the producer shall reap the 
fruits of labor. Rather it gives to him v1ho 
labors the right by every legitimate mccJns to 
protect the fruits of his lubor and secure the 
enjoyment of them to himself. 'Freedom to 
contract must not be unreasonably ;"lbridged. 
Neither must the right to protect by reasonable 
restrictions that wh.ich a man by industry, skill, 
and good jud9ment has built up, he denied .... Id. 
at 910 quoting from GrC!nacr v. Cr<1vcn, 1 S9 t·1in~ 
2 9 6 I 19 9 N. \'l. 10 I 11, 52 A~ L :-n.. l-3 56 ( 19 2 4) • 

A former partner is in a position to jeopardize seriously 

the firm's client relationships as a result of the position 

of confidence 'llhich he holds. Accqrding ly, the partnership 

covenant of.Andrews, Burket is clearly reasonable and necessary. 

to protect the interest of the firm. In n~issel ~- Finley, 

supra, the court stated that the fact that a partner held 

such a position of confidence· \vas s u f f i c i en t to u ph o 1 d the 

validity of a restrictiv~ ___ c_9yenan t. 

27 
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"The possession of trncle secrets and confidential 
information is an important consiclcr«tion in 
testing the reasonableness of a restriction on 
competition." 198 Va. at 583. 

In that case, the former partner was entrusted with insurance 

"expiration lists 11 and had access to client's .records which 

could be used to great disadvantage of the partnership. 

Moreover,~the court noted that the former partner had agreed 

to the restrictive covenant over a period of years and thus 

must have believed in the need for such a covenant to protect 

the interests of the partnership. 11 It is to be presumed 

that in the that time and experience, he was himself convinced 

that the restrictions he and his associates agreed on were 

reasonable and adviseable." Id. 

In Ebbeskot·te ~· Tyler, supra., the court also found that an 

accounting firm employee who was not even a partner possessed 

confidential information which could be used to the disadvantage 

of the partnership. The covenant in that case was broader 

than in the present case and ~rovided that an employee could not 

during or after termination of employment accept, solicit or 

offer services from or to clients of the accounting firm or 

accept or solicit employment from clients of the accounting 

firm. The covenant was indefinite as to time and not confined 

to a particular geographical area although the court construed 

it as applicable to the City of r·\ishaHnka and vicinity. In 

I upholding the agrecmcn t the court foun<l it was ncccssa ry t.o 

1

• protect the accounting firm from injurious consequences 
,I 

II 
ll 

resulting from the employee•s use of confidential infor~ation 

acquired in the course of her employment. _____ .l_ 

28 
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"It seems obvious l:hnt both por.l:ics appreciated 
the value of the employer's list of clients, 
the data concerninq the client's business, the 
fees paid to the employer for. the services 
rendered in accounting or auditing services 
and other similar confidential information 
which became open to the appellee as a result 
of her employment." Id. at 909 

Finally, in Racine~· Dcndcr,: 252 P. 11·5 (\'/ash. 1927) 

the court upheld a covenant regarding an accounting business 

on the grounds that the employee possessed confidential 

information which could be used to the disadvantage of the 

company. There the agreement was also broader than in the 

present case and provided that an employee would not solicit 

or perform accounting or auditing work for a period of three 

years for any person, firm or corporation with whom he had 

come in contact with as representative of the company including 

the company's clients, their staffs and occupants of their 

offices. In upholding this agreement the court noted that 

through his \vork as rcpresen ta ti ve of the accoun tin<J company 

the employee was able to acquire knO't'l ledge of the client's 

business and become intimate with members of the staff of 

such business. 

"In the broadest sense th0 rr:!strir;tion is nothing 
more than to prohibit respondent from taking 
a p p e 11 ant ' s c 1 i c n t s \vi t h him \·J h 0 n h c s c v e r s his 
connection with appellant, or to perform services 
for them so intimately connected with such clients 
as to be fairly classified as his future clients. 
That such a requirement so accords with common 
honesty between men, and a fnilure t9 observe 
it leads to such direful results, is so t,.,·ell 
established thnt it seems strange that. it should 
be contended that one enC)c:tgcd in iJ position •..;here 
confidence is the basis of the relation between 
client and the employee, and th~t confidence 
r~sults throuqh the employer, i1nd is the foundation 
stone of h .is business, then thr-! crnployc0. m;1 y, 
clisre·garding his employer's rights, visit ruin 
--~pon him." Id. at 116. 

29 
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As a former part~er in the firm, defendant Foti was 

intimately acq~ainted with the firm's business C'lnd client 

relations and vias in a position of trust and confidence ~Jith 

the firm and its clients. 'l'hus, the covenant in the Andrc\vs, 

Burket & Co. partnership agreement is clearly reasonable and 

necessary to protect the business of the firm from the 

injurious consequences which a former partner could cause 

it. 

The covenant in the Andrews, Burket & Co. partnership 

agreement is also not unduly restrictive of the rights of the 

former partner. Indeed, compared with the othe~ similar cases 

discussed above, it is quite narrowly drafted and is not harsh 

or unfair to the former partner's interests. The re~triction 

only applies for two years, a period which is clearly within 

the bounds of reasonableness~ Moreover, the former partner 

is only precluded from dealing with those clients belonging 

to Andrews, Burket & Co. and is not restricted from continuing 

his practice of accounting for any period of time or in any 

area including the City of Roanoke and vicinity. Thus, 

defendant Foti is free to continue practicin.g accounting and 

even to compete with his former firm by seeking to attract 

the business of c 1 i en t s o th c r than tho s c of 1\ n d r e \·Is , Bur k c t. 

& Co. As so iimited, the provision is clearly not unreasonable. 

See Bates Chevrolet Col."'p. v. Haven Chevrolet, Inc., 213 

N • y . s . 2d 5 7 7 I 5 81 ( 19 61 ) • 

Even in the event of a breach of this ugrcE!mcnt the 

former partner is only required to compensate the firm for a 

Jl portion of the loss of business, i.e. one-third of the fees 
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collected for three years from those clients taken away from 

the firm for which work i~ performed during twenty-four months 

following termination. The provision is therefore neither 

harsh nor unfair on the former partner, but is designed merely 

r~ I' cL.~ lfc.l 
to compensate the firm ~r a portion of the loss of business 

caused by the practices of a former partner] 

Finally, this covenant does not adversely affect the public 

interest. It cannot be seriously ~ontended that this limited 

provision creates monopoly or·is an unreasonable restraint of 

trade in view of the fact that accounting is a highly competitive 

business. Moreover, the clients of the partnership which the 

former partner desires to perform services for cannot be 

adversely affected by enforcement of this covenant since they 

will not be denied competent acco~nting services by a qualified 

certified p~blic accountant. The fact that the defendant 

Foti is familiar with their business as a result of previous 

work performed through the firm of i\ndrews, Burket .& Co. 

does not mean ~hat he is the only person who has the ability 

to perform accounting services for them. Indeed, as ~he 

court stated in Racine ~· Bender "the law presumes that the 

service [of accounting] can well be performed by someone 

else." 242 P. at 117. Thus, the public interest cannot be 

adversefy affected by enforcement of this covenant. 

Instances where courts have held restrictive covenants 

invalid have been where an employee has beery P!ecluded from 

reasonably earning a livelihood (Stoncr.lt:~.n ~· t·Tilson,_ 169 Va. 

239, 245, 192 S.E. 816 (1937)) or the restriction covers 

activities of which he is not engaged and is broader than 

31 
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necessary to protect the·employer, quite unlike the.present 

case. Thus, in Richardson~· Paxton Co., 203 Va. 790, 127 

S.E. 2d 113 (1962) the cour~ ruled invalid an agreement 

restricting a salesman from engaging for a period of three 

yea:i='s in~ branch of "marine or industrial supplies, 

equipment, services business" in the states of Virginia, 

North Carolina, South Carolina and Maryland. This covenant 

not only restricted the salesman from selling, but prohibited 

him from entering or engaging in "any branch" of activities 

relating to any kind or type of marine or industrial supplies 

or service in the restricted area. The court found that the 

restric~ion was too broad because it encompassed activities 

in which the salesman was not engaged and greater than 

necessary to protect the employer's legitimate business 

interests. 

Likewise, in \•lelcome \·l~c;on ~· Harris, 224 F. 2d 693 (4th 

Cir. 1955) tl e court held unenforceable a restriction in an 

employment contract which prevented the former employee fran 

engaging in the same or similar business for five years in any 

of. some 1200 cities in the country where the employer operated 

and in a number of other cities where it intended to operate. 

The court found that the area was too vast and that the employee 

posses~ed no distinctive techniques, trade secrets or 

confidential information which could be used to the detriment 

of the employer. 

In contrast to these cases, the covenant in the J\ndrcv;s, 

Burket & Co. _partnership agreement only pr_~_~l.udes the former 

32 
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partner from offering to perform or performing services to 

clients of the partnership. It does not restrict him from 

reasonably earning a livelihood in accounting or from engaging 

in other activities and is necessary to protect the firm from 

a former partner capitalizing on his prior position by taking 

away the business of the firm. 

In National Homes Corporation ~· Lester Industries, Inc., . 

293 F. Supp. 1025 (N.D. Va.) aff'd. in part _and rev'd. in part, 

404 F.2d 225 (4th Cir. 1968) the court upheld a restrictive 

covenant covering the entire United States and a ten-year 

period of time Hhich precluded· the former employee from 

engaging in the prefabricated housing business in competition 

with the employer. There a smaller corporation manufacturing 

prefabricated housing units was bought by a larger corporation 

manufacturing such units and the smaller corporation's president 

became a member of the board of directors of the larger 

corporation and agreed to continue in employment and covenanted 

not to compete with the parent corporation any\oJhere in t.he 

United States for a period of ten years. In upholding this 

agreement the court stated that the defendant. had been successful 

~ENTRY. LOCKE. in the prefab business and us director of the larger corporation 
'AKES & MOORE 
rlOANOKI, v•RasNsA would become familiar Hith the modus operandi of the larger 

LAW OI'FIC£<; 

corporation including its financial structure, trade secrets 

and price scale. Upon termination of his ern~loyment he would 

be in an excellent position to establish or work for a 

competing company in the same prefabricated housing business. 

The court held that the agreement in this case was not 

unduly harsh or oppressive to the employee since he received 
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adequat~ consideration for sale of his business and as an 

astute business man was capable of earning a confortable 

living·in many ways. Finally, the court held that the public 

interest would not suffer since no monopoly was established 

and since there would be no shortage of this type of services 

brought about by enjoining the defendant. 

Plaintiffs are not asking this court to enjoin the 

defendants from performing accounting services for clients 

of Andrews, Burket & Co. in order to enforce this covenant. 

Rather, they are merely asking that the agreement be declared 

valid and enforceable and that Andrews, Burket & Co. be 

entitled to all payments as provided in this covenant. 

Defendants are thus free to perform accounting services for 

clients of the plaintiffs so long as they compensate plaintiffs 

pursuant to this covenant. The obligations imposed upon 

defendants pursuant to this covenant for taking away clients 

of Andrews, Burket & Co. are therefore not burdensome or 

unreasonable. 

For the foregoing reasons, this court should declare 

the provisions of the partnership agreement of Andrews, Burket 

& Co. to be valid, binding and enforceable. 

Respectfully submitted, 

NIL LI/\t-1 l\. COOK I ,1 H. , 
lT 1\C'lE:S H. f) T LLON I Ll\CY t·J. 
H 1\H S 0 N , I r; S 1\1\ C 0 • P E fH~ I t1 S , 
H. DT\VID ROT'l''l, JQ;~EPI! B. 
taJRIGIIT, and GLENr.J D. t·lct·1ILLIOUI 

Partners trading as i'\ndrc'tJS 1 

Burket & Co. 
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:'·7II,LI,"'\~~ .\. cn•)r<, 
.":"i·.; n-:s n. DIT.!T..c.>::, 
~~7'~CY ~-.·. I:.,.'.!iGU!I, 
IS~AC 0. PCRKINS 1 

R. Dl\VID ROTTY, 
JOSEPH D. t·JRIGHT, 
;.nd 

-rn u .... , 

~TJ?.~H1 D. ?!c!·~ILLIO: i, 

\'. 

P~rtncrs tr:1di.na n r; i'.11~r(:~·~~, 

D n r 1.. '::'. t fr c 0 • I 

liCTOH F. FOTI., 
~ODE~T ~~. Fr.J Y~-:n I 

~R!C~ L. PO~~LL, 
·~r :,!H .'.riT P ,, Tr, rrr, 
• T. VE:R!·!O?i HIC1~~ I 

- • 'l'EO~ '! i\ S !3 f.~[\ ·:r; P. , 
rartn~rs trading ~s P~rsing~r, 
Foti & Co., 

} 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

' I 
) 
) 
) 
) 
) 

J\t I.aw 3560 

DFFrHD.i\rJT' f. PEPLY 

'Vic tor F. Foti 1 c~r~f~ndtlnt in 1:hi s ~ui t 11ndcr th0 

J. • thr.t t ,T\ •. 1. tiel~ •- T 

\ .L ' 

i~ ·t!1.crr.Eorc inv·alid and uncnf:orccr.l:-lc, .~nd 

II. that he was involuntarily tcr~inat~d by the 

it in applicable ~n~ ~hat, if ~ny, pny~~nts nrc rc~uir~~ 

un~~r it~ nrovision~. 
--------- -------------------------------
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~ r· n nC(,!U~nc~~ \·:.i.t.h r.0rJ.i.-:!~ .r-~~1.dr~ to;h")U O.Pf't'Opl:"L"ltC' 

·.1dc in Pl~ir!ti ff:; • ~-~~i~J. ~:c.r:or;:,nc.1ur:l .. 

ARTICLE VI, SECTION ll!.l, iv OF '.i'HE 1\NDRENS, nURKET 
PARTtJERSHil? AGF.EE!·tENT IS l,N UNIU~ASOUl'..nLF. POST­
E~·!PLOYt.U::!;'r RF.STRICTIVf. COVEUi\HT l\.ND IS THEREFORE 
I~·iVl\LID l-.'!·1D U!7!::n:rORCCl\P.LP.. 

t'C'l!~onnbl!1nc~r-: a.ncl the v::tli 1:1.ity of: the rcstruin·t. 

(Richardson v. Pnxton 203 Va. 790, 795, 127 S.E. 2d 113; 117, 

(19G2) ) The test for reasonableness, nirnply ntated, takes into 

2) '-._},ln_ ""f~·--c'- t.lPOn t·'··~ , .. J·r·ht""' ·of th,... ""I..,t']"'l"'''• ,... • J. t • \... • :· • - 6 .l \.., .L. • :: & • .., •'"J • • \ - t... . I • • • \. •'.,. ·• • t • 1 .:ln::-1 3) the 

~ffcct upon the intcrcot of the public. (Sec ~~issel v. ~inlcy, 

198 ,ln. 577, 95 S • .E.2cl 186 (1956) ) • ~tost Virginia cases on 

mont important item nt issue in the prcfi0nt case, ono in \-;hich 

":iirginia casa lavr giV(!~ us little 0.X!""~licit h~lp, is the lssuc 

of. th~ l~gitiMrtcy of the hu5ines~ in t'~rcnt r-rotcctr.cL In 

Puilt up his clientele \·Jas not knot,'n to the court.. rbb0skotr' 

uas brouq!1 t to the Court o E l\ppc=-11 r.:: on c:'\ ~us tn int~d dcnurrcr onc1 
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to nc~ if a cause of action might exist. ;·-~·v"C'rthelr.ss, 

r:bbcskotc is distinquishal:::le on factual grounds in thrtt the 

1pplication to duty, industry skill and good jud~mcn~.~ It is 

Jcfcnd;,nt 1 :1 p~sition that tl··f~ tcr;timony will sho~·.· thr1t th0 

::licnts '\·:ho chose to [ollo~·.' hitn (1rc tho~~ ~-:hich ~v:~ obtninn.d or 

.etain:1c.~ for the fir:r.: throuqh hie; 0\-.'n innuntry nn(l sJ:-ill c1.nr1 ~-rho 

.·:ould have left the plaintiffs hnd he not peroonally scrvic~rl them 

·n their accountinry needs. ~tron~ support for thQ validity of 

1cfc~d~nt'~ pnsitinn li~~ in th~ f ;:tCt t}i;J t t:!1~ cl i<?n t S t1 ir.l 

- ··, :t' :"I ... ~· t ~ · r. · , • . _cr ... nc. ·.t. .41 «··· 
eft. 'l'he f irr.1 has no leqitinate ~usincns interest in protecting 

client follo"Ting \·:hich the dcfcnclan t built up 't·Ti th his own 

:ndustry ~nd skill. l:0.~·tirn.ony is put: forth .. ~ t trinl 

~or:·;on~trat:inr~ dr:'!fcndant • ~ 

I 

l 

I 
I 
I 

I 
I 
I 
I 

I 
faithful pr:rfor~.Jncc of .•• ta~r:n (11. 3, ~l.:tintiffs • .. ~m0run,:u~t)! 

language of the rhhcskote case will provide support for I :he 

i0fcnd:tnt • s o\,·n cont~ntion that 11 Nhnt one crcntP-s by his O'\-."n lul:·or 

. 5 his:: and th.1. t o.ny res tr. iction \·.·!! ich tcnrj s t:o take it ~i:.'~Y i ~ 

f·iol:ltiv<:! of: public policy .:t:1d th0-rr•f:0rc inv>~li.<1. 

~~,rtnr.:.·r~htr. !::1ther, th·~ clir.:!nt [oJ.lo·.·!ing Dttach~!l to the ~J:ill 

l.nd kno•,rlc<..l<:;c of ccch profcsoional. (GO /1~1 Jur 2d,_T'artncrship, 
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.04: 115) Any good Hill \•:hlch m.:t~' nrCluably attnch to the nrtme 

'I'!~('! .' ... r_·_l_·. _c_::: !~.(_). _t_: (-~- rl (' c .i. :; J'.o n J ,.. ... , 1' C'· 1 1 • • + . 11 t l _ ... , .. . . · -· r ~ ( . 1 n n 1 n ~~ ._ .1. ::u~ o 1 c r 

0spect. Plaintiffs also cite _;:J.-.hc!::;kot~ to 0.stablish a 

cgiti~ate business interest hascd upon the confidential nature 

~ :"1'1'\ -~~ .... f""·~n~ i "'T 1-J' rJ· I~ 
: • • ~- • J • ( • - ~~ .11 I & I ' \,.. --., • •• • • •l .. .) ( 1 ) l i r: t 0 f. r,: l i ~ !\. t S 1 ( 2) rl a tn 

(3) f~os :-.ui.d to it !.y c-li.cnt.· 

.fl.~_j>_!::lin_!:.:!-_f_f .. !"'e>ints out, the ~~:.~-~.Ef:~l;. c.,sr:' .:-tffirms. that nor;~":'s!lion 
f trade s~crets and confidential intormation is a c·ircum3tance 

to b~ con!:;id~rf:'c1 in t~stinq rt r~str:i.ct:f_,,r cov~nnn t:. F0Nc·v.-"'r, 

present case. The case as indicated was pr~sented on ~ sustained 

.emurrer with the question of the.confidcntiality of this material 

·::usiness!"1un/2r~ploycr \·:ho has c1cvelopcd n secret nanufucturin<_:r 

Jrocess or particular sales technique, or tapped nn unknown 

~arl:et and rnnc1c this infor.r1n tion il,1ailnbJ.0. to ~n cnploy0.c nrovidcd 

'bh~:;J:ot0 court tri~d to ~r~r;~ thr! tt.cccuntinrr firr:1 r::itu.:1ti.r.--n 

'nto the prior dev~lopcd case law. In so doing, the court 

~ailed to realize that it t-:ns collaP~inq t'·:o dif.fcr~nt ugc~ 

f t~e wor1 confidential. ~here is ~ differ~nc~ in ~at~rj~l 
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nd confi<lcnti..1l infor:tti.ttion'! \·:hich an ~111ployo:~::r rn.:ly l0ryitirrntcly 

')rotcct are techniques or procedur0.s or infornia tion kno~1n only 

.o him which allow him to create and maintain his market. Only 

n the lnttr~r circur.:~t;tnc~ tlo,~s thr? rC'quir.~1r.•:nt of confic1~ntinli ty 

un to the c;1plcycr. 

i'. recent !iew Ycrl: decision affir!':1s the ir1prorriety cf 

lassifying client lists as protectable confidential inforrna-

.ion. In !;f~0c1, ~nl,crts 0!3~0ciat~s, Tnc. "·"· f.tr.·:nu:-t,"1n 353 ~:~s.2c1 
·---·---~-·-------··--·----·---··--·---·---:------

UNTER, FOX & VI DOTEN l ( l - (. ) } 1 F 1 • "T 1 } 
ATTDRt~Evs·Ar-uw 1'90 9/_• t 1c i'c"'' Yr:-r,.: r.o,Jrt 04: :"\fl';")'=':;-t ~ r:onr>J.(""'!r.~c. t: i~ 

ROANOKE. VA. I 
______ __,~,~ll-..;Y;.._·~0-n_r-_.c_c_o_. _nnti1~n Firm to r.nforcn r1 rr'~trictiv~ co'~r~nu'!1t 

a forr~1cr top e-mployee. Th~ court rejected rlaintiff' s nrgumcnt 

that cli~nt lists wc~c the 90rt of ~~crnt nr confidential 

found in th~ Str~u~an cas~ that any business or firm \\"as a 

potenti~l client and thnt their names were generally available 

''It ztrnin:3 credulity to c!1.1r;'lctcrizc thi~-; type 

of inforrr.ation as confidential." (ut 680) 

The court felt that to restrict ~rnployc~~ in the ~pplication 

cmploycr5 anrl thus in!1ibi t the frcP. flo·11 of services and tnlcnt 

upon ,,,hich our economic :;ystctn is prcr:liscd. In ~rnurnan, n s in 

·~ ·1cco,t:: t,, n ~ t.:-.:t j.ni n rr ~ rJt~ OV(:'1~:1l J. ~~1~r J.0.'"'l''('n t ~t;~~i-3::- i('nC0. ,"'. :, 
--~-- ·-·------ ------ -- --·--. 
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trade secrets and an illcqitimntc busincs~ interest in holding 

.. r:1ployces and clients ho5tag0 \lith u postcr.:ploymcnt restrictive 

:-::ov~n~nt. 

~={tr:-n:;ion of -.:.:irginih pr•::c~(1cnt on the roint cf \·t"hC1t con~titutc!3 
pr.1t\,-\C...~~ . 
~ confidential inforrnntion. In Ptoncmnn v. r·:ilson ·-------

1G9 V~. 23~ (1~37) th~ court in holdina n rc~trictive cov~nnnt 

On the basis of the ~trntunan decision ancl Virginia 

?rccedent, it is defendant's contention thnt plaintiffs cnnnot 

Plointiffs 

~::f')l1t..~~nt"~ OJi tJ:; l'0Si.:; r~f: r:J-b·:s1~ot·.~ t:~1i11: t:}'~-~ cl.i.cnt infor!:-:;,l;:i.nn .. ·--·-··----·-· 
is confidt~nt..:.nl nrul thu.t 

th~ closer oJ.nalysis of the !·i~~-: YorJ~ c1ccinion rccomtr.ends it ns 

to be rca5onablc, then thr..: cour1: r.1ust tlcny pli'\i.ntiffs • requt~st 

·~ for .'":1 dc.clnration that th0. .:--.nr1r~~;n, '!'lur~-~t re~trictivc covenant 

10 v::.lic~. 
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fcllo•,.;inq- <.1 i~cussion iG prov.i.~h."'d .. 

Tha second part of the test rcquirc~s that a rcstrictiv~ 

covcnunt not be unc.1uly harsh or opprcsniv~. upon the employee 

Tn rli~cunsing the cff~ct 

noting the absence of. an ilrea limi~:-:ttion, thr? t'h'O yc.,_r tJ1Jration 

li::;ittltJnn ~f'n the provi~ion fo.r nnyr:::.-'1t n~ 1/3 fens. (p. G, 

UNTER, fOX & WOOTEN , , r 
1 

• .. 

ATTORNEYS•AT·LAW l:'lrU.!lt.J.J.t!3 ·'·"'t:'OT~n(~lt:"') • ·-:r-::1trJry 't1J T'lidl".t:i.ffs' GOntC:1tj0l'i, 
ROAHO;(£, VA. 

~ llr:]}c C!~~·,_u).u ti_~~-tf~G ~ of "l:hr~~r~ pr()'tJi;.; inn:. i 5 in f. net rpJ.i tc ~.!r~h. 

~--

1efcndant t-rorJ~cd for bndr~\-lS, nurkct for 17 years prior to his 

.erMina·tion. Individunls and firt~u.; ,._,ith ~.:hor·l he t·:n~ in contact 

.cquircd to pay a scv~re penalty to plflintiffs, ~aking it 

~conornically infeasible for the d~fen~ant to service tho~~ 

1ecnun~ paten ti:ll cli~nts are ticc1 up \·Ji th other firms. 'F!1e 

.ccounting firns r~ly upon ~ client's rcluctnnce to lcflv~ ~n 

39 
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1spirinr:r partn~rs and senior supcrvi:3ors to the firm by requiring 

he~ to a9rcc to the nnti-co~pctitiv~ restriction to confirm 

:heir c~rned !)ro~otion. t;hu!i, thou~h not P.=<::'li.citly lirni tt~cl 

.. cstricts ser"liccs to formr:!r cli~nt5. 'l"hc restrictiv~ covr.nant 

ontestcd in ~hbeskotc vas also only li~it~d to former clients 

nstrJ.·c ... ~on .;n 0,...(],...,.. ... 0 r-in'1 t-h0 <t·n~t-J."r+-i•r,~ rov ..... n ...... ~ rf='., .... nn""~·.le 

k: its ::f~c: up:n-:h: c:.:l~y~;.- (:~;.c:k~~:,:.~~y~c:~~14~··;:r~:d· 
~05, !.10.9). :'\ r:nbscrrucnt Indii'.n.!l dccil'lon l,:~s nuc'!tionnr1 thn 

I --- . -··- -- ··----------··· ---. -·· ~ . --

;uNTER: Fox & woanH: u.uthori ty ot the ~:bbcskotn court to il""ply ·'1 q~ogrrt.f')hical 1 j_r.,f ta-
ATTORtiEYS•AT·LAW 

ROANOKE. VA. tion in order to find th~ rastrictivn cov~nnnt r~a~onabl~. ( 1) 

,..,r"-"·r"'n :1 lq?tt ~tint'~ ... ,...,1.,... c:--r.(":\ ,..u·Jr.r" ... ~l·n(r 4-\1;, ... ··}\"" ••;t,n,.."'l,-' . .,. 
~;_..:.:.:._'-_:~~' ( - ··• e __ _,_, ,._ • ''..1 .-:. "'"-"• ... \ '"•.. .., (I ·~ • -..I·- ' , .... o o t....- ._ •• ·--.' o • • o o o 

~ 

cot1rt.3 give pri1:1ary con.sid~r.~tion to the int~rcst of th~ 1"~;-·:)loy~:-

in testing for rcnsonnhlnness. n review of the ~ore current 

uVf.!ra<Jc indi 'iidual employee who r:t ~ o rcsnl t o E his nncqur.tl 

barc:-rnining po\·:er May he founr. in r.·pprcssivc circul!lst~ncc~ .. ,. 

~unn. ~ ~ ·1, 
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rurth8r, the court ~!:ntcs th::tt 

1'. covnnnnt tl1e1·t st:::rvcs prin~rily to bar an 
C!j.lploye~ from ~·7or}:ing for other.~ or for 
himself in the snmc compotitiv~ field so 
11!3 to disco11rage hin fron t~r!:1.i.na ting hi~ 
~~~ployrnen t: in a forM of industri.:tl nconng" 
t·:ithout r~<.l~!"ning virtue i:i the ."•!i'~rican 

~co nomic order. (,Josten r f3, Inc. .=, t 2 9 9, 
ci tine; r:utcctic ~-~clc:ffnq -T'l'Ioy~-r:o:-~orn ticn \,.. 
::~ s t , 160~~ :!~:-2Z1"S-6 6 w t--5-11--(1968 y- ) . 

'1'!1~ ~;·utr?ctic court r;u;"tJ.j fjc:, it:Z1 l:r~nd conrl~~ln:-&tion nf 

! 
r.c~trictiv~ CO\"':-!n~r~tc-: r:o~·~r.,~ntin~ ·th:'1t GO~"r::1nntn -::t~ninr=t cor-:ne- i 

! 
t ~t;on ~'"' .. ror"""'nrcl' ..,1 ~--~'"'r-""Ctl.' ,..n ··="'rr. C~"'l ........ l""t .... l.,, i",J. ~tinnni '"'h,:,l,lo'' . . . ... .. - . .. . -. . . ... .. ·- ... ~., -- . .. ~ . :·· " . . . , .... . .. -~ -· .I 
:tnd thtlt C(1\·0nilnt.s ur~on prcf'"!~~io.n::tl ,...~9loy(:0.:: ,.!.:1£\.l. l?_!:._ r:i~r.ifi- 1 

icnntly different" citing ~~2EE.· 'ih0 ~rtuivocntion in t!1~ cnsc 

of pro·fc~sional employee~ in the usc of the phra!Je "l'!'lay be 11 

inclicatcn tl:c ~'inn0sota court~ .,rr. '::iJ.linry to rc\ric\·T th~ r;trong 

5.n 1 i. r.h t of th~ ~ r 

~:otc 1. l·?hcthcr the authority of the r·l·.b~~ko1.:c case is 
qu~stioncd for impll''ing n cluration liMitation nn<1 ~cgra~hical 
limitation or just the duration liMit~tion is not cntir~ly 
C 1 C;:'l r. (r';~~ !:-'r~dcricl: . ., • ! ':r.O f.c C 5 ion~l r·,:i.~,~ i :"l'i, 3 ·1 ~ "··P. ~(: 
.., o a 3 n J 1 ) --rr:-;:;-;;------. t:--~-~---. ·;=-1-;---· ·~·.:~;-1 ~-~-1 1 +- ; t,. ., .., 1 \J r, , ___ ., .\~- n •..• o,·.,·."r.r, J._ ...... 1.a~ .... '/ c:.L.\ ... _n ._.n .... _ .:· .: .. .. 
n ~ ~-' r (l t: ~ r ~ ~ ~ r: t i. 5 r l i: 1 :i. n i !'; h ~ •2 • 

'~cono~icaliy oppressed individual c~rloycc. Certainly if, as 

~11d 51-~ ill, thPn the :rinncso".:.:t courts \·;ould find thi~ to he r.ln 

~ppre~nivc inrquity to th~ ~~ployec. 
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).:\rticulnr filet~," nnd follo~·: tht:! lcr.t(~ oE .ma.ny rcnrcct~d juris-

·iictions in holr.!inq inv·alid r~strictivc cov~nnnt~.of this ~ort, 

:he validity of ~astrictive covcnnntn. It i~ defendant's ~osition 

-hat on its very tcrmc, ~rticlc VI, ~oction VI. l(iv) of the 

r(~strict 

~nability to service th~rn properly at 3 33~ reduction in fae, 

'r 2) ~ubjcct~a to a ~urch~rgc t~ cover thn snlary nnd nxpcnsc 

·. f '?nforce<.l, ~ covenant suc!l :1 s the sGction under c0nsin.cra ticn 

iUNTER.Fox&WooTENI.hojc:0. ~·"Jt ~~.l~·'"'.' !:'"tt.hir;r~~.:r; · . ., y-·("~'t::'"\nt:i:-tl ·:--"1.1J:'nt t0 th':: ;H1•.r.-·r::'""? .-·.r~n...-;t~ 
ATTOIU,EYS-AT·LAW . . • 

ROANOKE, VA. 

f1 f nn ~~r0·~·--:·"'nt t~:- ._':.-!d.·~!.! ~:? j~ n0t: .=1 I""'~"rl:v. :'•''Flr .... 1 ~n'"7 i-:;,... 1.'-.rr·11 

prc!3Ur:ii?tion thut nn accounting service can \-;-ell be pcrfor~~~d by 

. . . . "' 1 
~rv.~ .:; .... , J.c· "..li~. 

in restricting the ~vnililbility of the indiviclunl cccount~nts 

is an issue \vhich must be cl~cic1eu l·o~cr.1 on the fnct~ of .:ach 



,Ut&TER. FOX & VIODTEH 

ATTOilHEYS•AT•LAW I 

HUNTER, FOX & WOOTEN 

nt cor..;.:on la1.·~ ns rcstrnints of tradr~. r·:xceptions hnve her'n 

pcr~~d.tt~d but onl~' e1ftP.:r: clone ocrntiny rnvnnls u lcrritim.:1t0. 

r:-rnployc:.~ .:tnd h~:;j r:d.nor .~dv0.-r~':! 0.ffcct;; upon the ruhlic intr'!rcf;t. 

It is cle~r thnt when the above mentioned considerations arc 

applied to the f~cts of the inst~~t case, an exception is not 

,'\s !"lain tiff:.: 1 
r;cr~or·andun contninz no ci~cus5ion or J.c:-ittl 

reference for tho court to conz:i.de; in ch.:-,rc:tt:!tt:ri~i.nn tb-:-. 

the no.turc of the t~rmination ir; purr.:ly t~.ctunl. It i~ 

defendnnt's position that the termination issue requires the 

rc~oluticn of lr.~gal ,J.!; '·:ell nG facttvll i!U~stionG. ':'he occuroncc 

docu.~r.!ntary evidence, but the ch,lractcrizi1.tion of thcsn i-lcts is 

a lcC}al isGU0.. 

LO the 

ROANOKE. VA. __ .J ~'H1 .~. Ut}U.~ t 1, }~·~ t. p1.:-ior 

:Jf the rcsiqno.tion, the .i\ncJrc~·t5, r:urJ~ct partncr5hip .n.nc1 t!10. 
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(!) cxclud~d from partners' ~ectings 

(2) not consultt'd in tl:t:' client reassignment 

the h~ndling of ~clinqucnt dr bnd d~btR of the 

(G} severely r~strictcrl in his ·contact \·-'i th 

clicnt.G, i.~., t:tlicnt cont~c·t 't•':J~ not n0r.1'1ittcd 

('t''''C·; r.~,. • .,, ,,, ,.,,,.., ':\ ... +-~.-..11~ .,..r.ocl.' trr., 
' .. _ • ..L ... '""· -· 't .. ·l. ·- J , ' •• J - '\ \..,.: - ...... "-' • • J. ·- . • .. 

::->artie irate in tho m.:1nagcr:v:~nt of tho partn~rship (Va. Code 

'~ 5 0-2 -·l ( 3) ~ Itr:rnn ( 3) , { 4) t":tnd (F) ;:1r~ ·:l.C tions Fhich rtdverscly 

I!'" c· " _ ,, r ) .'.. ... - . 
_1c fcndnnt' s right of equal rosncssion o!: nnrtn'"'r:::hip nrof"IPrty 

l. 1' .... ... 
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artnership.r.!nd his cxclu!)ion from participation in the husin~ss 

( 1) '?his {JcnL:tl con~ t l. tni:cs .1 n •· ~xpul ~ion" n0.n tionccl 

:n Article II, f~ction !I.2 und contemplated under the partner-

,hip aqrce~cnt. 

s. constituted continu0. until r::cptcmb0.r 30, hut rather to 

~ontru.vene the pnrtncrship nqreern~nt and terminate th~ relation 

1f Victor Foti'~ particip~tion in thn Andrcwn, ~urkct partnership, 

~ursuant to ~rticle v, Section II.2 and against his volition and 

~~pre~~ed intentions. 

'l,b:~ l.lSC' of ,, t.:}:Dul r; ion in t-.r tic lc rr' .r (•(" t.ion I r. 2 :'l:"V1 

~rticlc III, Soction III.l, of the ~ndrcws, rurk~t partnership 

,gr0c~~nt indic~t~s that the parties to the agr0crn~nt ~ust hava 

~n th~ J.grc~r·i~::1t as to how an c:xpulnion J::ny be <i.c0.r.10.d 

_ ~:tkcn pl~c~, c..lr~fencant can proncrly r~.nint~in thut t!~~ partncr5' 
-------------------------~-
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UNTER,FOX&WDOTEN t 1' ff l• ] ' f: tl- ' }' rr 1 "~~1r n<~rr.;,lJ.f' c . cct~ 110 cxpu .s1on :rcr-1 .,H:' p,1r..:n~r:. 11p. · nr.C'r 
~RNEYS·AT·LAW 

.iOANOKE, VA. (a. Cod~ 55 0-31 , 1 f tl'e- Z\\frf'lcr.1cn t :i.~ TlO t •Jj o la ted l"Y th0 r.nrtncrs I . 
''the n:~pulsion of nny pnrtncr from the busine~s bona fi<lc in 

•.1.t ~ ··~01 u·c.i 0n. ---·----·--· ---

The denial to defendant of his rights and interest in tha 

terr:tinntion of th~ dcfcnd~nt' n riahts in the nt nrtncrshiF.:-> ,.,.Cls not 
~- . 

Jn clr.c\.l:n-

1isGolution nay be causc,1 by th~ exprr:'sset: t·.dll of ?..ny partner 

1 t any tiJ..n. (V~. Code 350-31(2) ) 

\·:rv~thcr (1) c-r (2) .i ~~ found to l·~ the :'rn;.ocr ch~roct0':~.7.ation, 

1ctivit:/ of th1J }::'artnc=::;idp until t8r:rtino.tion. (vn. Cor:1t? :,:;0-30) 
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'1c c1 ······i1...-""tt-r- .-,r .... ---, 1·r- , r · · ,. · · •• ~ L ,.( .· .. '- ~- . ~ :1 • •: • nr~,.. ? )~q~· ...... ,M () 1 t·~·, -=-·· .. '"'t 1 ()'1 <':" f''".('", L • ... . ... I .. .. . . .. . f ...... I. .l .. \ .. - -· 0 ... , ••••• \..- tl~c 

-ontinu~tion o.f: t:I11.~ p.:1.rt:1crr:lllp 1·ur:inr;r.:~~. .~ ::t.i.cl(" TIT, 

T~'. thi:, ~i tn~ t i 0n, 

' 

iUHTER. F'DX & WOOTEN I . . 
ATTDilNEYS·AT·LAW ~o:·•r.)t ':'\ ~i1(j .'11: ~ n :.:n i"l. .. :· •""\r t.L::.l r~ j_ ~;.r:ol ttf·. J0n.. l-:0 ~~ Jtrf'n ;.;d (1 tr.' 0~CllT. • 

ROANOKE, VA. I 

________ JI({:;O 4·,.,-., :rur -~cJ f'.:~~~t·.nr~rs!Jir' ~1~'9, ~). 11~) I:r.str-~r1 n:- ,1ivi_,-;jq~ -1nd 
Jistributing ;3.ll firm assets as in n final dissolution, a 

I 

I 
.. l-

~istribution in a partial di~solution would ~e made of th~ pro 

nd~r con~ideration, express provision is randc only for the 

:1ivision of salnry, bcnefit!l nnd capit«l ass~ts (c~nc1 then only 

lf the firn, the tcr~s of th~ agrac~cnt d~aling exnlicitly with 

tittle help C!S it iJ.ttcrnpts to divit1r. the clir~nt follo~·1in~; 

ccordinq to thQ voluntarincos or involuntnrin~ss of the 

:.-:rnina t ion. 
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lef~ndunt • ~ po.3ition th::1t in thn n}--l~cnc~ of n11 cxprr~ss rro-

rision for the distribution of ~ putativ~ nartnership as~ct, 

intc=c!:>t:j. 

( 3) TE~~:IN.i\TIOi; i\Gl\IllS'l1 !JEFEilDl\i'JT' ~ VOI,I'riON ·-·---- .,..,__ ___________ _ 

interc~";t i.n l':h~ p~rtrv~rshin, 

-------~IJ...f_f_f_c_c_::_i_v_c_~ J_. Y.--~.~.rni n~t r..d .his ~eat u 5 :'l ~ r>:n~tn ~ r_ -:1 0 a in~ t hi::: 

voliticn. '!'he decision to tcrr:1inate the (1~f~ndant \·;as rr.no:lf"! 

by the p\lrtn~r!:hir and· concurred in r.y the pn:r.tn~r!; ;,1t t~"':! 

Section V.-:!, th.:lt if: th~ pu.rtnr?rs df."tcrinin0 by vote that it 

is in th~ ~8st interest of tho partn~rship for a partner to 

,.,. 
. I 

plain ti ff-;>:\rtncrs, no formal rninut0s cr record of the i'\ugust 

indic~'ltin'J th:Jt pl.:tinti£f-p:l.rtncr~ h.:vl dccid:;d ;J.n~ :'l~re<:d that 

it would b~ in the l'C'~t intcrQst of the partn~rship for 

r •" r: i "'"'"' . ., ~- .: ,..., -. •• ~ •: _ j_ l • ~- .L • ~ ... • ,. 
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invo1unti\ry t~r!\'!inutions. ·r:;un, no payr.~nts or cor:ip0nsation 

1) expulsion in accord~~c0 ~ith ~rticle TI, 

'. . ' 
Section V. 2 of the agrcclat..~nt. 1·.11 of the above achi.cvc tl~c 

ship arc prevcntP-d from discnfranchicing a pnrtncr 1:-y treating 

him unfairly and th~n reducing his !jhttr~ in ~nrtr.crchip a sncts 

JT I. '1.'1 i!.: FFFT.'CT l\~JD I~;TEJ!Pf~E':.'i'\'J.'I()!! 0! r, ~·.~·rcr.r. IV, 
SECTION VI .1, i v, IF FOUND TO I>E Vl\IJID 

'fhe clcfC'ndant adr.1its that he h~s rcrformod scrvic.;5 

enforceable, it is dcfcndant'5 position 

(1) that the penalty provi~ion only applies to 

fcr.s qc:n~rntc!d for ~~rvlcc5 ClCt11·"'\lJ.y rv:~rrorn'cd l·y 1,.i;, :~n~='l I ---·-
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to plaintiff-partn~rs by ·the 1-re:~ch or tht:-! !Jqrcem~z:t .. 

·rt is ~ qrn~l."nl rul0. of contrnet: c0nst:r.nction thnt , .. ,hc'1 

the proper int~rrr~tation of ~ contr~ct nrcvision is in ~j~~utc, 

the lengung0 r.1nst l~0 construr?d mor;t ::>trictly ;:..gninst the T~:,r.ty 

'?or ~''hose benefit· the languago t,·n.s in~cr ted. 

rudenc~, Contracts S45, p.59) In th~ pr~s0nt cas~ th~ plaintiff 

"lqain~ t the rlc f0.ndnn t ~nd '' thos~ .-=tctir:r: in cnnccrt l·'i th hi.--, 

r on his l·ehalf." The relevant portion of: the agrt:·cmcnt .sott9'ht 

to 1:-e ~nforc~d is the languaqc from f0ction "='! .1 (iv) 

·'' ,,_ pa·rtn~r -;,.·ill not of f::=:r to ncr for~·, or 
pnr f"i)r;::--;~-.-r:"\T JC:"' S •• • • ·• ( C:""'J"'~i :"';. j_ ~ :;··d rtC· ) . 

__ II ___ _ 
l\pplying tl~a rule of -construction stated abov~, it appears 

the application of those provisions is not \·larranted by the 

languu.g~ of the agre0~r~nt. It. is c!0.fen<1.~:1t' s poflition thnr~fore 

i'-.rticlc: VI, 1, iv, pro·.Jidc~ for t.!~e rttV!tH:~nt of 1/3 

of each yeurs f·~e for three years for. ''violatinsrn the co"lcno.nt 

not tn pr~rforr.• :1r.!rvic(~n for ilny r.:J..i ~~!t~·. of: th~ pnr.:-t:n~:rsh.i p. 
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a provir;ion for lirruiuatot.^ dnnaqvn :• n t*Iic of I.jroach of the

agrcemont. In order to enforcriablfi, the licjuidnted darrages

must l-.otnr a rcascnabj.o relationship to tJie actual flanages

incurrod dun to the h-T'-^ach; ofchorwino, tlioy .irn to Va conctruad

ar; nciinltin:-;. ''l.on fron t]'.o nntnr'^ 'vork po3:forrv-»d, it

in not diL^ic'ilt or ii'tpocoiM-"* to a<^f7cr'*.ain tho dn"^afTr:!=j, tl'^o

r?tipu1 n t( r,11r• v;ill <inora 1.1y bro'"Tar:'• \ n n a rna11y.

(j ''ichio'o Jurir.'prudfinc'; / 'ICI) I", tiv?. inf^tar.i: nc.z(?.,

act'.ial i'lncap 1:.-; fairly I'litorr int:''. an'; '•'n i*<2n',!an t: \-'ill

.•rc;i:-nt r^vi'lrncn at J-jrinl conccrnin-:; iIk; ar.::'roi*riat':

and n^othouG upon whic)i such a cojv.putation r.ay be based.

r.0.''C7jUc^T''.v:

o ^ t)1 ''nr inu'* X'lr ••; c o 'T .1 \ - c' ?v r; o'

undnr I, II, and III, d^f^:hdont coat'^nc:: tb.at t;;C plaintiffs'

clains are vrithout validity or fsubstantial support in the lav;,

For these reasons the defendant askr; that Toction VI.l,(iv)

of the .?^.ndrev:3, nurbet a-7reen':?nt )^g .InclnrrcT invalid and

unenforceaMr.

t - ^ ' .r** *5 , t

victor r, r^Ti

oOl^P. '5. "'<"ld'"i p.'T

i.'untcr, Fo;: & iraotnn
r. O. no- 17.2 4 7

Roanoke/ Virginia 24 0 24

T?V
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OCT 1 ~ 1~// 
J I 

(._ 

VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF ROANOKE 

WILLIAM A. COOK, JR •. , ) 
et als., ) 

) 
Plaintiffs ) 

) 
v. } ORDER 

) 
VICTOR F. FOTI, et als., ) Law No. 3560 

) 
Defendants ) 

On September 26, 1977, came the parties to this action 

pursuant to Order entered herein on August 29, 1977, and each 

side announced ready for trial upon the plaintiff's Motion 

for Declaratory Judgment and the defendant's Answer. 

Thereupon came a jury summoned in the manner prescribed 

by law, from which counsel for both the plaintiffs and the 

defendant exercised their preemptory strikes, leaving seven 

jurors \'lho were sworn to well and truly try the issue joined, 

and thereupon the plaintiffs presented their evidence and 

rested their case in chief.· The defendant presented his 
'• 

evidence and rested. The plaintiffs presented rebuttal 

evidence after which both sides rested. At the conclusion 

of all the evidence, out of the hearing of the jury, the 

plaintiffs, by counsel, moved the Court to find as a matter 

of law that Victor F. Foti voluntarily terminated his membership 

in the partnership of Andrews, Burket & Co. by resigning, 
- --·-- ·- -- ·-- -- -·--
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and to discharge the jury, there being no issue upon which 

reasonable men could differ. After argument by counsel and 

consideration of the motion, the Court sustained the motion 

and the jury was discharged, to which action of the Court 

the defendant, by counsel, objected and excepted •. 

Thereupon, the parties, by counsel, argued all other 

issues relating to the question of liability and the court 

(!A e. 
~CO\ 17 P,\GE 526 

OCT 1 31977 

made the following findings which are ADJUDGED, ORDERED and 

DECREED. 

1. That Victor F~ Foti voluntarily resigned from the 

partnership of Andrews, Burket & Co. effective September 30, 

1976. 

2. That the partnership agreement of Andrews, Burket 

& Co. is valid and in particular that Article VI, Section 

VI.l(iv) is reasonable, valid and enforceable. 

3. That within twenty-four months immediately following 

September 30, 1976, Victor F. Foti directly and through R. 

L. Persinger and Company and/or R. L. Persinger and Company 

trading as Persinger, Foti & Company, has performed services 

as a Certified Public Accountant or Public Accountant for 

clients of Andrews, Burket & Co.; clients of Andrews, Burket 

& Co. are defined as those names appearing on the client 

list which was the subject of the stipulation filed herein 

dated February 4, 1977. 
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4. That for all clients of Andrews, Burket & Co. for 

whom Victor F. Foti has performed services··· as a Certified 

Public Accountant or Public Accountant either directly or 

through any partner or employee of the partnership in which 

he is a partner within twenty-four months immediately following 

• September _30, 1976, the defendant shall .pay to Andrews, 

Burket & Co. an amount equal to one-third of each year's fee 

collected from each said client for a period of three years 

from the date said Victor F. Foti either directly or indirectly 

begins performing services for each said client. 

5. That the payments are due Andrews, Burket & Co. 

when collected from the client by Victor F. Foti or the 

partnership of which he is a partner. 

Upon motion of the plaintiffs, the Court directs and 

Orders that defendant, Victor F. Foti, and the partnership 

of which he is a member, furnish an accounting to the plaintiffs 

prior to October 21, 1977, at 12:00 Noon, ~hich said accounting 

( -.. 
OCT 1 3 ·1977 BOG~ 17 fAGE527 

shall set forth specifically the name of each client of 

Andrews, Burket & Co. for whom work as a Certified Public 

Accountant or Public Accountant has been performed by Victor 

F. Foti or any partner or employee of the firm of R. L. 

Persinger and Company and/or R. L. Persinger and Company 

trading as Persinger, Foti and Company subsequent to October 

1, 1976; the date on which work \vas first performed for each 

~~ient; the dates and amounts of all bills to each client ------------------------
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showing the fee charged and disbursements charged the client; 

the date and amounts of all payments received from each said 

client. Thereafter, a similar accounting shall be provided 

each sixty days as long as any payments are due Andrews, 

Burket & Co. under the terms of the agreement. It is further 

Ordered that the defendant shall make his books and records 

and the books and records of his partnership relating to· 

clients served and fees charged available for inspection and 

audit by a third-party Certified Public Accountant retained 

and paid by Andrews, Burket & Co. at reasonable times 

agreeable to the parties but no more often than once each 

ninety days. 

This matter is continued until October 27, 1977, at 

2:00 p.m. at which time the Court will hear such evidence 

and arguments as may be presented by the parties on the 

question of damages. 

ENTER this/~day of October, 1977. 

gc .if--uJ-~1 4 
Judge 

We Request the Entry of 
this Order: 

::NTRY '.)1K~Ei/i:. 
;Counsel for Plaintiffs 

Seen and Objected to: 

HUNTER, FOX & ~~OOTEN 

By ;i 
counsel 
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c:. NOV 16 1977 
c· 

... .. 
~.OG~ ·17 tM£ 6/'5 

VIRGINIA: 

IN THE CIRCUIT COURT FOR THE CITY OF ROANOKE 

WILLIAM A. COOK, JR. 
J&~ES M. DILL ON 
LACY W. HANSON 
ISAAC O. PERKINS 
R. DAVID ROTTY 
JOSEPH B. WRIGHT 
and 

) 
) 
) 
) 
) 
) 
) 
) GLENN D. McMillion, 

Partners trading as 
Burket & Co., 

Andrews, ) 

v. 

VICTOR F. FOTI 
ROBERT K. FLYNN 
MARION L. POWELL 
KENNETH RATLIFF 
W. VERNON HICKS 
C. THOMAS BRE~'ffiR, 

Partners trading 
Foti & Co., 

Plaintiffs 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

as Persinger,) 

Defendants 

) 
) 
) 

0 R DE R 

Law No. 3560 

(?) 

This day came the plaintiffs, by counsel, and moved the 

Court to suffer a voluntary nonsuit as to the defendants, Robert 

K. F:lynn, Marion L. Powell, Kenneth Ratliff, W. Vernon Hicks 

and c. Thomas Brewer, and it appearing unto the Court that the 

?laintiffs are within their rights, it is accordingly ORDERED 

that said defendants be, and they hereby are, nonsuited and this 

action is dismissed as to them without prejudice. This action 

shall remain on the docket with Victor F. Foti as the only 

defendant. 
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LAW OFFICES 

7ENTRY, LOCKE, 
.AKES & MOORE 
ROANOKE. VIRGINIA 

HUNTER, FOX & WOOTEN 

Enter this 

We ask for the entry of this 
Order: 

::NTd(~ddZ 
~ounsel for Plaintiffs 

SEEN: 

HUNTER, FOX &.WOOTEN 

By./~ ld 14/.~-
Co~el)for Defendants 
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.17 tAGt676 c NOV 16 1977 
( 
' ' 

VIRGINIA: 

IN THE CIRCUIT COURT FOR THE CITY OF ROANOKE 

WILLIAM-A. COOK, JR. ) 
JAMES M. DILLON ) 
LACY W. HANSON ) 
ISAAC 0. PERKINS ) 
R. DAVID ROTTY ) 
JOSEPH B. WRIGHT ) 
and ) 
GLENN D. McMILLION, ) 

p·artners trading as Andrews, ) 
Burket & Co., ) 0 RD E R 

) 
Plaintiffs ) Law No. 3560· 

) 

~ v. ) 
) 

VICTOR F. FOTI, ) 
) 

Defendant } 

On October 27, 1977 came the parties to this action for 

a further hearing relating to the plaintiffs' damages pursuant 

to the declaratory judgment heretofore entered on October 13, 

19 77. Upon evidence heard ~ tenus and argument ·. of counsel 

the Court makes the following additional findings of fact and 

conclusions of law: 

1. That plaintiffs are entitled tq interest on pay­

ments due them from defendant at the legal ... rate of 8% from the 

date such payments are collected from each such client by 

defendant or his partnership. 

2. That the date payments are due plaintiffs shall be 

the date when collected by defendant or his partnership from each 

such client regardless of when in the fiscal or calendar year such 

fees may be collected. 

55 
-------------------- ------------------------------



LAW Of'FICI!:S 

ENTRY, LOCKE, 
t..KES & MOORE 
IOAHOKE, VIROIHIA 

i• 
• v 

'. . 

HUNTER, FOX &. WOOTEN 

3. That in determining the reasonable disbursements 

charged clients, defendant is entitled to charge no more than 

$0.40 per original page for copying regardle~s of the number of 

copies made of each original page for the client. 

This case is continued·until November 16, 1977 at 2 P.M. 

Enter this/{..~ day of November, 1977., ~ /"' 0 

I u /"1-7 /? / .. 

/ ~~! .:t-w. ~ 

(_. 
NOV 16 1977 

We ask for the entry of this Order: 

GENTRY, LOCKE, RAKES & MOORE 
./ A .. '/ /1 ,-"'f "' . //1. I / 

By . .l .. ·n~ . l , / {ah.UJ.__ 
Counsel for Plaintiffs 

... 
SEEN: a~ G-~ ~fu ~ 

HUNTER, FOX & WOOTEN 

By el--- u L f.-:-r£ 
~d~for Defendant 

~ 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE CITY OF ROANOKE 

WILLIAM A. COOK, JR. ) 
JAMES M. DILLON 

~ LACY W. HANSON 
ISAAC Q. PERKINS ) 
R. DAVID ROTTY ) 
JOSEPH B. WRIGHT ) 
and ) 
GLENN D. McMILLION, ) 

Partners trading as Andrews, ) 
Burket & Co. , ) 0 R D E R 

) 
Plaintiffs ) Law No. 3560 

) 
@ v. 0) 

) 
VICTOR F. FOTI, ) 

) 
Defendant ) 

This day came the parties to this action for a further 

hearing relating to the plaintiffs' damages pursuant to the 

declaratory judgment heretofore entered on October 13, 1977. The 

defendant has requested a final appealable order be entered 0 

herein with a money judgment. Accordingly, pursurant to the 

declaratory_judgment rendered herein and based upon the evidence 

heard ore tenus and the exhibits filed herein, it is ADJUDGED, 

ORDERED and DECREED that the plaintiffs recover from Victor F. 

Foti the sum of $ L/(}J, 1,:-C,.~ representing his liability 
I 

pursuant to the declaratory judgment covering the period October 

1, 1976 through September 30, 1977. 

The defendant having indicated his intention to appeal 

this judgment, it is ORDERED that the transcri ts of the hearings 
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held herein be made a part of the record as soon as they are 

received from the court reporter; and 

It is further ORDERED that execution of this judgment 

be suspended so long as defendant timely prosecutes the appeal 

and thereafter so long as the matter is under cons'ideration by the 

Supreme Court; provided, ho,.,ever, that defendant or someone for · 

him shall file an appeal bond in the clerk's office of this Court 

LAW OFFICES within thirty (30) days of the entry of this Order, with surety 
ENTRY, LOCKE, ae· 
t..KES & MOORE in the penalty of $ If Z. 1 OD o ..::.. , reciting this judgment and 
IOANOK~, VIRGINIA 

-------- .. 

I 

defendant's intention for appeal, which bond shall be conditioned 

NOV 16 1977 ( 
17 fm:679 

---------· 
to perform and satisfy this judgment in case this judgment be 

affirmed, or the appeal not timely prosecuted, or the appeal be 

denied, and which bond shall also be conditioned to pay all 

damages, costs and fees which may be awarded against the 

appellant in the Supreme Court and all actual damages incurred 
. ~·ttJ~ ~ ___;. 4 ~.G:J 

in consequence of the suspension. ~a~~~ 1 4t~ 

Enter this I c.,-ft day of November, 1977. 

We request the entry of this 
Order: 

GENTRY, LOCKE, RAKES & MOORE 

By d.A~--
)P'Unse~u- for ___ Plaintiffs 
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·seen and objected to: 

HUNTER, FOX & WOOTEN 

for Defendant 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE CITY OF 

WILLIAM A. COOK, ET AL ) 
) 

Plaintiff ) 
) 

V.a ) NOTICE OF APPEAL 
) 

VICTOR F. FOTI, ET AL ) 
) 

Defendant ) 

TO THE CLERK OF THE CIRCUIT COURT FOR THE CITY OF ROANOKE: 

The defendant in the above-styled action, Victo.r F. 

Foti, by his attorney, hereby_gives notice pursuant to the 

provisions of Rule 5:6 of the Rules of the Supreme Court of 

Vi~ginia of his appeal from all those certain orders entered in 

the above-styled cause on October 13, 1977, and November 16, 

1977, in which the plaintiff's petition for a declaratory 

ju~gment was_ granted and a money judgment awarded. The 
.. 

transcript of the case will be filed with the Clerk at a later 

time, pursuant to Rule 5:9 o~ the Rules of the Supreme Court 

of Vi~ginia. 

JY. John D. Feldmann 

CERTIFICATE OF }~!LING 

I, John D. Feldmann, counsel for the defendant, do 

hereby certify that a true copy of the foregoing notice of appeal 

-·-·--------------------------------
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lJNTER, fOX & VIDDTEH 

ATTD RN EYS•AT·LAW 

RDAHDKE, VA. 

HUNTER, FOX &. WOOTEN 

II was mailed to William R. Rakes,. Esquire, Gentry, Locke, Rakes & 

Moore, P. o. Box 1018, Roanoke, Virginia, counsel for plaintiff, 

on this ,r1;, day of J.c Lt-s-7"./-(.v , 1977. 

.... - ·-- ---- -- - ·------
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE CITY OF ROANOKE 

WILLIAM A. COOK, JR., et al. 

vs. 

VICTOR F. FOTI, et al. 

BEFORE 

DATE 

TIME 

PLACE 

APPEARANCES 

ERNEST W. BALLOU 
Circuit Judge 

September 26~ 1977 

9:30 A.M. 

Cou:a;thouse 
Roanoke, Virginia 

X 

X 

WILLI~ R. RAKES, Esquire 
JOHN S. EDW~S, Esqu~re 

Roanoke, Virginia 
Attorneys for Plaintiffs 

CHARLES D. FOX, III, Esquire 
GEORGE W. WOOTEN, Esquire 
JOHN FELDMANN, Esquire 

Roanoke, Virginia 
Attorneys for Defendants 

f5ester-fPerdue £imited 
Werhatim !Reporters 
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Case 11 3560 

I / 

"'' 



"". 

TABLE OF CONTEt-.TTS 

(Evidence for Plaintiffs) 

Isaac 0. Perkins 

William Cook 

R. David Rotty 

Joseph B. Wright 

James W. Dillon 

Lacy W. Hansen 

William E. Spencer 

Odell Hamden 

Addison Dalton 

(Adverse Witness for Plaintiff 
and Witness for Defendant) 

Victor F. Foti 

(Rebuttal for Plaintiffs) 

Is~ac 0. Perkins 

Sandra Thompson 

Motion 

Exhibits 

Plaintiff Ex. 1 
Plaintiff Ex. 2 
Plaintiff Ex. 3 
Plaintiff Ex. 4 
Plaintiff Ex. 5 & 6 

D c RD RC 

1 35 47 

49 54 

57 61 64 66 

66 71 72 

73 75 

77 80 

88 

91 96 

98 101 102 102 

(103)(114)(120) 

129 

Identified 

8 
"9 
10 
23 
24 

122 123 

125 128 

ii 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

" 
26 

~I 
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[10:30 a.m. THE REPORTER WAS SWORN] 

THE COURT: Andrews, Burket & Co. vs. 

Persinger, Foti & Company. Are you ready, Mr. Rakes? 

MR. RAKES: Yes, Sir, Your Honor. 

THE COURT: Are you ready, Mr. Wooten? 

M R . WOOTEN : Yes , sir. 

THE COURT: All right. Call the jury. 

MR. ·wooTEN: Your Honor, we'd like to make a 

motion to exclude the witnesses. 

THE COURT: All right. All those who are not 

parties to the suit will be excluded as witnessess. 

[All witnesses not parties were separated and excluded from 

the courtroom. A jury of seven was empaneled and sworn and heard 

opening statements of counsel.] 

THE COURT: All right. Mr, Rakes, call your first 

witness. 

ISAAC 0. PERKINS, 

a plaintiff, called as a witness in his 

own behalf, being first duly sworn, testified 

as follows: 

DIRECT EXAMINATION 

BY MR. RAKES: 

Q Mr. Perkins, please state your name. 

A Isaac 0. Perkins, better known as Ike. 

Q Where do you live, Ike? 

A Roanoke, Virginia. 

TESTER-PERDUE LIMITED 
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1 

2 

3 

Q 

A 

Q 

4 profession. 

5 

6 

A 

Q 

2 

How long have you lived in the Roanoke area? 

About twenty-five years. 

1 believe you are a certified public accountant by 

I am a certified public accountant. 

And I also believe you are with, and have been with 

7 for some time, the accounting firm of Andrews, Burket & Co.? 

8 A Yes. I was made a partner in 1958, almost twenty 

9 years ago. 

10 Q Are you one of those partners that might be referred 

11 to as senior partners of the firm? 

12 A We do not have a designation of senior partners, but 

13 shared in the profits and responsibility the same as Mr. Foti did. 

14 And were there others at that same level? Q 

15 

16 

17 

18 

Burket 

you do. 

A 

Q 

& Co. 

Yes, there are about five of us, I suppose. 

Mr. Perkins, tell us a little bit about Andrews, 

as far as the location of offices and the type of work 

A 19 We were founded in Richmond, Virginia, in 1922. 

20 think the office in Roanoke was opened about 1932, or thereabouts. 

21 We now have -- as of September 30, 1976, we had six partners, an 

22 office in Blacksburg, Virginia, and one in Roanoke. 

23 We do general accounting work, as most CPA firms 

24 do, such as auditing, tax returns, management services, which is 

25 deciding whether someone should put in a computer or not. I hope 

26 you won•t ask me too much about some of these services. I know so 

~ 27 very little about them. 
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1 We are interested in one thing as a firm, and that is 

2 to provide good service to our clients. 

3 Q Your firm, from what you know of it, Mr. Perkins, is 

4 somewhat similar to the firm of R. L. Persinger and Company in that 

5 it is a regional western Virginia type of accounting firm? 

6 A That is correct. R. L. Persinger is about the same 

7 size that we are, but they have got more office locations than we do. 

8 We are very similar in the means in which we operate. 

9 Q Mr. Perkins, of course you know Mr. Foti. And 

10 would you tell us when you first met Mr. Foti. 

11 A Well, I guess about 1958. I don't really recall when 

12 Vic came to work, but it's been many years ago. I think he was with 

13 the firm about seventeen years. 

14 

15 

16 

Q 

A 

Q 

Do you recall when he came with the firm? 

Yes. 

And have you worked with him from time to time since 

17 his coming to the firm? 

18 A Yes, I have worked with Vic through all the various 

19 levels of responsibility in our firm. 

20 Q Did you and other partners older than Vic participate 

21 in the training as he came along before he became a partner? 

22 A Yes, we did, Mr. Rakes. When we hire a man right 

23 out of college, he knows practically nothing about auditing except 

24 maybe some general background material, certainly nothing of the 

25 technical requirements. So they rely on us and we rely on them, and 

26 we have trained them up through the various levels of responsibility. 
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26 
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Q take it he, during the course of his stay with 

Andrews, Burket, he went through those various levels of 

responsibility, including becoming a CPA and a partner in the firm? 

A That is correct. Vic -- we hired Vic -- as I recall, 

he was working for his uncle or someone in Richmond for about a year 

after he got out of Concord College, and then he came to work for us 

as a junior accountant, passed the CPA exam, and came up through 

the ranks from a junior accountant to a semi-senior to a senior to a --

well, at that particular time when Vic was made a partner, that was 

all the levels we had. He went from senior accountant to a partner. 

His equity in the firm started out to be very small, and in six years 

we thought enough of Vic to increase his percentage of equity in the 

firm to where he was, you might say, an equal partner or a senior 

partner . 

Q During the last year or so of Vic1s being a partner in 

the firm, what type of work did he do and what responsibilities did he 

have? 

A He was primarily audit partner. Our firm is broken 

down into three sections -- audit, taxes, and management services. 

Vic was in the audit area. He worked on a variety of clients, and it•s 

rather hard to characterize what his specialty might have been 

because he was a generalist, and he audited about anything that came 

down the pike. 

Q In your firm, Mr. Perkins, does every client -- is a 

partner assigned to every client, to be the person ultimately in 

charge of the client? 

TESTER-PERDUE LIMITED 
ROANOKE. VIRGINIA 

65 



5 

1 A We feel that a client should have the personal 

2 attention of a partner. Therefore, a client is assigned to a partner, 

3 and the partner accepts responsibility for servicing that client. 

4 Therefore, there were a number of clients assigned to Vic; there were 

5 a number of clients assigned to other partners. But one partner has 

6 the responsibility of servicing the client, billing that client, seeing 

7 that that client is completely happy with everything that we do. 

8 Q Does that mean that partner does all the work for 

9 that client, or do other accountants within the firm also work for him? 

10 A No, the partner frequently has very little chargeable 

11 time. Let me explain chargeable time. Chargeable time is time that 

12 that individual spends working on that account. So a partner may 

13 have very little chargeable time to that account. So he would be 

14 assisted by maybe a junior accountant or two, a senior accountant, a 

15 supervisor, a manager. It may be a ten-man job and he may not even 

16 go out there but one day. The job may last a month. 

17 Q On the other hand, can a partner also be very much 

18 involved in a client's work? 

19 A A partner can be very much involved; he can do 

20 essentially all the work. There is no rule of thumb as to how much 

21 time a partner may spend on a job. 

22 Q Now, Mr. Perkins, in your partnership, did you have 

23 a written partnership agreement governing the relationship among the 

24 partners in your firm? 

25 A 

26 agreement. 

All the partners have signed a partnership 
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1 Q 

2 his resignation? 

3 

4 

A 

Q 

6 

Was there one in effect at the time Mr. Foli submi lled 

Yes, there was. 

Was that agreement signed by each of the partners to 

5 the partnership, including Mr. Foti? 

6 

7 

A 

Q 

That is correct. 

All right. When a partnership agreement is 

8 presented for signature to the partners, is it discussed or do they 

9 have an opportunity to comment in any way? 

10 

11 

A 

partnership 

Most of the time will probably write the 

write the first draft. Then it is circulated around the 

12 partners and adjustments and amendments are made and put in the 

13 agreement. When we get it like the partners want it, then we sign it. 

14 Q Every partner has to agree to it before it's signed? 

15 A Yes. 

16 Q It is not a majority-vote type situation? 

17 A That is correct. 

18 Q Now had your firm had prior partnership agreements 

19 prior to the one in effect at the time Mr. Foti resigned? 

20 A Yes, we had. We had a partnership agreement 

21 starting October I, 1969. 

22 Q Would that have been the first day on which he 

23 became a partner? 

24 A That was the first day when Vic became a partner. 

25 Subsequent to that time, we had four or five -- I don't know how 

26 many, but they have been amended and adjusted. 
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1 Q Did each of those agreements contain provisions 

2 governing the withdrawal of a partner from the firm and his 

3 obligations to the firm? 

4 A That is correct. Each agreement had substantially 

5 the same words to it, the same sense of the paragraph in regard to 

6 withdrawals. 

7 Q And likewise, are there provisions in the agreement 

8 that provide what the remaining partners or the remaining firm owes 

9 to the withdrawing partner? 

10 A Yes. 

11 Q And I take it that there are amounts owed to a 

12 withdrawing partner. 

13 

14 

A 

Q 

That is correct. 

Was Mr. Foti owed any monies from Andrews, Burket 

15 upon his resignation from the firm? 

16 A At the effective date, yes, there were quite 

17 substantial amounts owed. 

18 

19 

Q 

A 

Has he been paid some of those monies? 

Yes, he has. He has been paid according to the 

20 terms of the agreement. 

21 [DOCUMENT SHOWN TO COUNSEL] 

22 Q I think I can ·do this better. Do you have the 

23 original agreement with you? 

24 A Yes, I do. 

25 Q May I have it? 

26 And, Mr. Perkins, I hand you a document that is 

27 titled 11 Andrews, Burket & Co. Articles of Partnership. 11 And on page 
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1 eight thereof, there is a signature page, then an Appendix A with a 

2 signature page on it, and then an Appendix B with a signature page 

3 on it. 

4 ask you if that constitutes the partnership 

5 agreement of Andrews, Burket & Co.? 

6 

7 

A Yes, it does. 

MR. RAKES: Your Honor, I ask . that this be 

8 admitted into evidence. 

9 THE COURT: Any objections? 

10 MR. WOOTEN: We have no objections. 

11 THE COURT: All right. Exhibit I. 

12 MR. RAKES: May we later substitute a Xerox copy 

13 in lieu of the original? 

14 THE COURT: Yes. 

15 [PLAINTIFF EXHIBIT 1 marked for identification and received 

16 in evidence] 

17 Q Now, Mr. Perkins, ask if Article 5 of the 

18 partnership agreement confirms the manner in which partners are 

19 the partners resign or are terminated or expelled from the 

20 partnership? 

21 A Yes, it is. 

22 Q And it -- I believe the first line provides for a 

23 sixty-day written notice if there is a voluntary withdrawal? 

24 A If a partner wishes to withdraw from the 

25 partnership, he has to give sixty-days prior written notice. 

26 Q How is a partner expelled or involuntarily terminated 

27 under this paragraph? 

TESTER-PERDUE LIMITED 
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1 A If a partner is involuntarily terminated, the 

2 remaining partners vote on it. 

3 

4 

5 

6 

7 

Q 

A 

Q 

A 

Q 

All remaining partners vote? 

All of the remaining partners. 

Is that other than the man under consideration? 

Other than the man under consideration. 

Did the partners of Andrews, Burket & Co. ever vote 

8 to expel or terminate Vic Foti's relationship with the firm? 

9 A It was never considered. We considered Vic a 

10 partner through September 30 in accordance with his letter of 

11 resignation. 

12 Q Mr. Perkins, I hand you a Xerox copy. Is this Mr. 

13 Foti's letter of resignation? 

14 

15 

16 

17 

A 

Q 

A 

Yes, it is. 

Dated August I, 1976? 

Yes. 

MR. WOOTEN: I move that this be admitted as 

18 Plaintiff's Exhibit 2. 

19 [PLAINTIFF EXHIBIT 2 marked for identification and received 

20 in evidence] 

21 

22 

Q 

1976, addressed 

resignation? 

Mr. Perkins, 

to Mr. Foti. 

I hand you a letter dated August 2, 

Is that your letter accepting the 

23 

24 

25 

26 

A Yes. 

MR. 

Plaintiff's Exhibit 3. 

RAKES: I move that 
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1 THE COURT: Exhibit 3. 

2 [PLAINTIFF EXHIBIT 3 marked for identification and received 

3 in evidence] 

4 Q Mr. Perkins, in the firm of Andrews, Burket & Co. 

5 are the partners permitted to have private personal clients which they 

6 perform services for and bill on a personal basis? 

7 A No, there is no eve~ything goes through the firm. 

8 They are all firm clients. 

9 Q When bills are submitted to clients, are they 

10 submitted on statements of Andrews, Burket & Co.? 

11 A That is correct. They are submitted on statements of 

12 Andrews, Burket & Co. The bookkeeper records them, pays the 

13 accounts, and takes care of all administrative details. 

14 Q When the payments come in, does a particular partner 

15 share in a particular fee or are all fees put into the partnership 

16 account? 

17 A All fees are put into the partnership account. The 

18 partner1s personal prediction of chargeable time has nothing to do 

19 with his share of the profits or his compensation. 

20 Q Now provided for in the agreement that has just been 

21 admitted into evidence, is there a provision for retirement of 

22 partners? 

23 A Yes, there is. 

24 Q Could you give us a brief summary of how the 

25 retirement of partners works? 

26 A The partners must retire at age sixty-two. They are 

27 compensated by a retirement fund, which is unfunded by insurance or 
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1 any such thing, comes out of the general profits of the partnership, 

2 is based on the individual partner's earnings average for the last five 

3 years. It is paid to him monthly for a period of five years at one 

4 rate, then a second rate for another five years, and six thousand 

5 dollars a year for life. 

6 Q Now is that what they refer to as a funded agreement 

7 where an insurance company or somebody underwrites it? 

8 MR. FOX: If it please the Court -- excuse me, sir. 

9 do not believe this is relevant to the issue at hand. 

10 MR. RAKES: May it please Your Honor, it has to do 

11 with the responsibilities of the partnership upon a partner 

12 withdrawing. The witness is testifying relating to the obi igation left 

13 on the remaining partners when one partner terminates himself from 

14 the partnership. 

15 THE COURT: But the issue for the jury is a 

16 question of whether he was voluntarily or involuntarily terminated. 

17 How d.oes this relate to that issue? 

18 A This does not relate to that specific issue, but it 

19 does relate to the issues the court will be deciding. 

20 THE COURT: Let me hear him out of the presence of 

21 the jury. 

22 MR. RAKES: I have no objection to that as long as I 

23 have an opportunity 

24 THE COURT: You will have an opportunity to do 

25 that. Let•s move on with the jury and present that part of the 

26 evidence that pertains to the termination. I know it will get mixed up 

~ 27 some. 
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[Mr. Rakes, resuming]: 

Q Mr. Perkins, before going into some of the specific 

events following his resig~ation, what role do you play in the firm? 

What is your job with Andrews, Burket? 

A My job is the administrative partner. I handle all the 

administrative details of that firm. 

Q Does that mean that you spend more time running the 

firm, so to speak, than you do servicing clients? 

A Yes. Normally a partner will have anywhere from 

1500 chargeable hours a year downward. In my case, it runs about 

200 hours per year of time actually spent on clients' work. The rest 

of my time is spent on office administration. 

Q In that connection 1 do you keep records and 

memoranda relating to partners• activities and decisions? 

A If you are referring to the partners• meetings, I 

usually circulate an agenda. First let me back it up. Our partners• 

meetings are regularly scheduled on the third Tuesday of each month. 

So on the Friday previous to that Tuesday 1 I submit an agenda to the 

partners as to what is coming up. They are free and frequently do 

add to that agenda. 

During the partners• meetings 1 which are held on the 

third Tuesday, my job is, shall we say, chairman of the 

meeting -- chairman of the partners• meetings, and I also make 

notes. And after the meeting is over -- as I say, I am in charge of 

the meeting. After the meeting is over I transcribe these notes for 

my own reasons, for my own purposes, and also to circulate it to the 

partners in order that they may know, and maintain a file if they so 
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1 desire, as to what decisions the partners have made. And also to get 

2 their concurrence if I have said something wrong, and I frequently 

3 do, then they frequently tell me 11ve got something wrong or I 

4 misinterpreted something. They will tell me. 

5 Q Mr. Perkins, are these minutes in the sense they are 

6 voted on or signed, or in the nature of records of the meeting? 

7 A They are not minutes. They are strictly my 

8 interpretations as to what happened. 

9 Q When did you learn that Vic had tendered a letter of 

10 resignation? 

11 A About eleven or twelve o1clock on Monday morning, 

12 August 2. 

13 Q What happened when you got to the office? I believe 

14 you were late that day getting to the office? 

15 A had a medical examination that morning. I got to 

16 the office around eleven, thereabouts. Two of the partners, Hansen 

17 and Foti said, 11 Have you opened the mail yet? 11 

18 I said, 11 No, I haven•t. 11 

19 They said, 11 You better open it. 11 So I did, and there 

20 was the letter. 

21 

22 

23 

24 

Q 

A 

Q 

A 

Hansen and Foti said that? 

Hansen and Wright. Excuse me. 

What happened after you read the letter? 

Well, after recovering from the shock, we decided the 

25 best thing we had better do was to get together and discuss it and 

26 see what action we should take. And we did. 
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1 Q Did you do that on that day? 

2 A Well, we met after lunch out of the office building, 

3 out of the fifth floor of the Shenandoah Building, and decided to 

4 accept the resignation with regret, and wished Vic the best of 

5 success. Because his letter did state that he was going to remain a 

6 public accountant. 

7 

8 

Q 

A 

Was Vic present in the office on that day? 

No, Vic was checked out that day with his secretary 

9 as a day of vacation. 

10 Let me explain that a minute. We do have a secretary 

11 sitting there, a receptionist, and she keeps a tablet in front of her 

12 that tells where people are. The partners and staff are required to 

13 inform the secretary, or the receptionist, as to their whereabouts at 

14 all times during working hours, in order that if we need to get hold 

15 of them in a sudden emergency, we know where they are. Vic for 

16 that particular day was signed out on vacation. 

17 Q Did you write a letter on behalf of the firm, 

18 acknowledging receipt of his letter of resignation and accepting it? 

19 

20 

A 

Q 

Yes, I did. 

Now what was the next thing that you recall that took 

21 place relating to Vic1s resignation from the firm? 

22 A We decided the main thing we had to do was to 

23 provide uninterrupted service to our clients, since Vic was resigning. 

24 · So we instructed the bookkeeper to prepare a list of clients that Vic 

25 had client responsibility for. Then we would meet later on in the 

26 week and decide what to do with these clients -- what partners we 

27 would transfer the partner responsibility to. 
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Q 

A 

·Js 

Was that done later in the week? 

It so happened that we thought this list would not be 

3 ready until Wednesday. It was ready on Tuesday, so we met Tuesday 

4 with the partners and made the partner-responsibility assignments for 

5 the major clients. 

6 

7 

Q 

A 

Do you recall if Vic was in the office on Tuesday? 

During that period of time Vic appeared to be coming 

8 to the office late. I don't recall whether he was in that particular day 

9 or not. 

10 

11 Vic? 

12 

13 

14 

Q When was the first time you discussed the matter with 

A With Vic? 

Q Yes, sir. 

A Tuesday morning. I went in and tal ked to Vic and 

15 handed him our letter accepting his resignation and told him how 

16 sorry we were that he was leaving the firm. 

17 Q Was this done prior to the time you had the meeting 

18 assigning clients? 

19 

20 

A 

Q 

I don't really recall. I don't recall. 

So you don't recall whether Vic was there all day or 

21 part of the day or what? 

22 

23 

A 

Q 

No, I do not. 

All right. Mr. Perkins, what else -- you were going 

24 to tell us about your discussion with. What else took place? 

25 A Well, we did meet that morning. Come to think about 

26 it, Vic must not have been there, because we decided that Vic was 

27 due three weeks' vacation. And he was going to the Virginia Society 
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of CPAs' annual meeting in Arlington)" I believe, so we decided that 

we would give him a leave of absence through September 30, realizing 

that it must be hardship on him to come to the office since he was 

resigning. 

We communicated this leave-of-absence theory to Vic, 

and that this would only give him about four or five weeks' additional 

time. 

We thought it was justified because of his years of 

longevity with the firm. We communicated this to Vic, and he rejected 

this leave-of-absence theory. 

Q What happened after that? 

A We started making client visitations to advise the 

client that Vic was withdrawing from the firm and introduced -- the 

client did not know the partner -- the new partner responsibility --

and introduced the partner and advised the client as to what we were 

doing and how we continued -- how we expected to continue to 

provide the service to the client. Then we met on Thursday and 

made final partner-responsibility assignments. 

Q That was on Thursday, the first week in August? 

A Yes. Vic was invited to a management group 

meeting, the management group of the fifteen top people of our 

company, partners, supervisors, and managers, which was held _on 

Friday morning, August 6. He said that he had no input for that 

meeting. He saw no reason for him to attend. 

He was also invited to either Tuesday or Wednesday 

to make a special effort to attend the regularly scheduled partners' 

meeting on August 17 to criticize the partners or to provide input so 

TESTER-PERDUE LIMITED 
ROANOKE, VIRGINIA 

77 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
~, 27 

17 

that we could have a better firm. If we had done something wrong or 

were doing something wrong, we wanted to know about it. Again he 

refused to attend. 

We had a staff meeting on August 30, which is a 

Monday, which was a professional development seminar. Vic was 

specifically invited to attend that. He also refused to attend that, 

saying that he was leaving, that he had no input to put in the firm. 

Q Mr. Perkins, is it customary with your firm to send 

out invitations to the partners to attend partners• meetings? 

A No, it is not. The partners• meetings are scheduled 

on the third Tuesday of each month at nine-thirty, and if you are not 

there, you are just not there. The wheels of progress must turn. 

Q Is it frequent that all the members can•t be there for 

a partners• meeting? 

A That is quite true. To give you an example, last 

week was the 20th of September. There were two partners -- myself 

and one other partner -- who were not there because we were in 

Cincinnati doing something else for the firm. So we did not object to 

giving the responsibility of making decisions to the other partners in 

our absence. 

Q And you say it is a regularly scheduled meeting and 

no particular notices or invitations are sent out? 

A That is correct. No notices were sent out. 

Q But I believe you testified in this particular instance 

Mr. Foti was invited to attend -- was requested to? 

A He was specifically requested to attend in order that 

we may have a better firm. 

TESTER-PERDUE LIMITED 
ROANOKE, VIRGINIA 

78 



18 

1 Q Now during the course of the month, other than 

2 these regularly scheduled meetings, do items or issues come up that 

3 require partners to get together from time to time to make decisions? 

4 A Well, frequently we will get together with the 

5 Hansen and are next-door neighbors, you might say, officewise. If 

6 I need to consult with him or want his opinion on something, I go to 

7 his office or he will come to mine, or we111 go back into the back of 

8 the office where Bill Cook1s office is. And we will just collect 

9 whoever is there, and we 1ll make some sort of decision as to what we 

10 are going to do. 

11 

12 

13 

Q 

A 

Q 

Now was Mr. Foti ever excluded from any meeting? 

No, he was not. 

Did he ever request to attend a meeting that he was 

14 denied attendance? 

15 A He never requested to attend any meetings 1 or 

16 never -- this was complete news to me that he even suggested that he 

17 was excluded from meetings. 

18 Q Mr. Perkins, did you have several conversations with 

19 Mr. Foti during the month of August? 

20 A During the first Monday 1 Tuesday, Wednesday, 

21 Thursday of that week, I would say I met with him practically every 

22 day. After that, I did not meet with him too often. 

23 Q During that period of time, what was Mr. Foti's 

24 attitude regarding his resignation? 

25 A Fairly -- he was headed toward resignation as of 

26 September 30. We did tell him that his main responsibility should be 

27 the orderly transfer of partner responsibility from himself to some 
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1 newly assigned partner, but he did not help us in any way with 

2 regard to this. He made no calls with the newly assigned partner. 

3 Q Was he asked to allow the newly assigned partner to 

4 take over and coordinate the work of the client rather than him 

5 continuing right on up to the last day? 

6 A We felt like that in a case where inasmuch as Vic was 

7 resigning, that we had new partner assignment, that this new partner 

8 had to be familiar with the work and with the client, and with the 

9 client problems and opportunities. 

10 Therefore, we wanted Vic to assist in transferring 

11 the responsibility. We didn•t want the client to call Vic right up until 

12 September 30, and then Vic would be gone and no one knew anything 

13 about the client in particular. So consequently, we wanted Vic to 

~, 14 work towards transferring the client and not do any productive work 

15 himself, but have someone else in the organization do the work. 

16 Q Was there any indication by Vic that he did not 

17 intend to comply with the provisions of the agreement dealing with 

18 voluntary resigning from the firm? 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A 

Q 

None whatsoever. 

Was there any comment on that at all by Mr. Foti? 

Mr. Foti said he intended to live by the agreement. 

Said that to you personally? 

Personally, yes. 

Did the partnership consult with Mr. Foti in regard 

25 to assigning these clients to other partners? 

26 A We did not consult with him. We felt like that, 

27 really, his input would be worthless because he was leaving the 
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1 firm -- leaving us with a can of worms, so to speak, and we had to 

2 service these clients. And we assigned what we felt like was the best 

3 partner to be in charge of that job, taking into consideration his 

4 other partnership responsibilities. 

5 Q During August, prior to the time he left, did he 

6 continue to talk with clients on the telephone and have contact with 

7 clients? 

8 A Yes, he did. He continued to talk, to receive 

9 telephone calls right on .through September 30. He performed 

10 services for clients; he was seen in clients• offices; he had meetings 

11 with clients -- profit sharing. So he was working on client work 

12 during the months of August and September. 

13 Q When was the last time that he worked -- was in the 

14 office at Andrews, Burket? 

15 A He came in the office on Tuesday morning, August 

16 31, after he had written us a letter that he felt I ike that he had been 

17 involuntarily terminated, and turned in his office keys, travel cards, 

18 telephone card, and all the other I ittle goodies that partners have 

19 personally. At that time he told me he intended to live by the 

20 partnership agreement. 

21 Q And then he did not come back in the office as far as 

22 his office and desk and work, and this kind of thing, after September 

23 I? 

24 A Sometime, I don•t know exactly when since Vic had 

25 keys to the office, he cleaned out his desk sometime during the 

26 weekend -- cleaned out his office sometime during the weekend of 

27 Saturday, August 28 or Sunday, August 29. 11m not quite sure. 
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When we got to the work on the 30th, we noticed that his office was 

completely cleaned -- nothing left but the telephone and the adding 

machine and the desk. All the books and papers were gone. 

Q During the month of September did he continue to 

stop by the office for telephone calls and mail? 

A Yes. I found it rather interesting that he made 

about ten or fifteen visits to the office or had someone visit for him. 

Q Did you make a list of the times after he had said he 

was involuntarily terminated that he did come to the office for mail 

and telephone calls? 

A Yes, I did make a list. 

Q Why did you make that list? 

A I thought it was very interesting that he was acting 

like a partner even though he said that he wasn•t. 

Q Would you enumerate briefly the visits that he made 

to the office and the purpose for which he made them during 

September? 

A Well, wrote in this memorandum to myself that on 

Wednesday September Tom Brewer, who was one of our supervisors 

who went with Vic in his new endeavors, Tom delivered Vic's mail and 

telephone calls to him on September I. Tom didn 1t realize what a 

hornet's nest he was getting in. On Thursday September 2, Vic 

called in for his telephone calls. On the third, Friday, he came by 

and picked up his telephone calls and came to my office and got his 

mail. Monday was Labor Day. Tuesday he came by the office, picked 

up the mail and telephone calls. Wednesday he did the same thing. 

Friday -- I mean Thursday. Friday he did the same thing. On 
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1 Monday September 13, his wife came by and picked up his calls and 

2 mail tor him. Tuesday he came by and picked up his calls and mail. 

3 On Wednesday he called in and told our secretary that he would be at 

4 the CPA convention in Arlington for the Thursday and Friday. And 

5 also she relayed his telephone calls to him. On Friday the 24th he 

6 picked up his calls. On Tuesday the next week he picked up his calls 

7 and mail -- Wednesday and Thursday, which took him up through 

8 September 30. 

9 This was written primarily for disclosure to our 

10 management meeting in February. 

11 Q Mr. Perkins, was Mr. Foti furnished copies of the 

12 minutes or memoranda, or whatever you call them, of the partners• 

13 meetings for the month of August and September? 

14 A Vic was given a copy of the August 17 partners• 

15 meeting and went over the meeting with in September, the third 

16 Tuesday, as well as the annual financial statements. 

17 Q And the question of bad debts was mentioned in 

18 counsefls opening statement. Were bad debts considered at the 

19 September partners• meeting? 

20 A Bad debts were considered at the September 

21 partner•s meeting, but the wheels of progress must continue to turn. 

22 The end of our year was coming, and we had to make some 

23 preparations. So we considered that the bad debts would be a 

24 substantial figure, and we made an understanding that if these bad 

25 debts were collected prior to the end of the year, then they would not 

26 be charged off. If they were not paid by December 31, then we would 

27 take them as a bbad-debt expense, which in effect reduces the 
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Q Mr. Perkins, did you and the other partners of 

Andrews, Burket receive a letter from Mr. Foti dated August 30, 

1976? 

A Yes. 

Q Is that a copy of that letter? 

A Yes. 

MR. RAKES: ask that this be admitted as 

Plaintiff's Exhibit 5. 

Did you write a. response to Mr. Foti's letter of 

August 30, '76? 

A Yes, I did. 

Q And I hand you what proports to be your letter of 

August 31, '76. Is that your response? 

A Yes. 

MR. RAKES: I ask that this be admitted as 

Plaintiff's 6. 

THE COURT: All right. Any objections? 

MR. WOOTEN: No. 

THE COURT: Exhibit 5 and Exhibit 6. 

PLAINTIFF EXH I 8 ITS 5 and 6 marked for identification and 

received in evidence] 

Q This letter of August 30, '76, Mr. Perkins, is this 

the first time you heard any mention made that Mr. Foti considered 

himself expelled from the firm or involuntarily terminated? 

A That is correct. He had never discussed it with me. 

Q And this letter came at about the time he cleaned out 

his desk and turned in his keys? 
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1 A This letter came on a Tuesday, I believe. 

2 Q And I believe it questioned some of the comments in 

3 the August 17 minutes or a summary of the partnership meeting? 

4 A I presume it does. Yes. 

5 Q Did you consider the items raised by Mr. Foti in your 

6 reply of August 31? 

7 

8 

A 

Q 

Yes, I did. 

Did you as of this time consider Mr. Foti still to be a 

9 partner in the firm of Andrews, Burket? 

10 A I sure did. 

11 Q Did you consider him to be a partner in the firm 

12 through September 30, the effective date of his resignation? 

13 

14 

A 

Q 

Yes, we considered him a partner for a full year. 

Was he paid his compensation as a full partner in the 

15 firm through September 30, 1976? 

16 A Yes, sir. As far as we were concerned, his 

17 withdrawal was effective September 30. He was a partner for a full 

18 year. 

19 Q My question was, was he paid his full partnership 

20 income for the full year? 

21 

22 

A 

Q 

Yes, he was. 

And that was given to him in a check in accordance 

23 with the provisions of the partnership agreement? 

24 

25 

A 

Q 

In accordance with the partnership agreement, yes. 

And to your knowledge he has cashed the check and 

26 has not complained about receiving it? 
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1 A That's correct. 

2 MR. RAKES: Your Honor, could we have two or 

3 three minutes to gather my thoughts? I think the jury has been 

4 sitting a considerable period. 

5 THE COURT: All right. Do you want a short 

6 recess? All right. Members of the jury we'll take a short recess. 

7 

8 

9 

[Recess] 

THE COWRT: All right. Proceed. 

[Mr. Rakes, resuming] 

10 Q Mr. Perkins, Plaintiff's Exhibit I, the partnership 

11 agreement, hand it to you and ask you to look at Article VI, little 

12 iv, and ask you to read that paragraph, please. 

13 A [Reading] "During the twenty-four months 

14 immediately following the termination of his membership in the 

15 partnership, unless such termination is involuntary under the 

16 provisions of Article B2 of this agreement, a partner will not perform 

17 services as a Certified Public Accountant or a public accountant to 

18 any of the clients of the partnership. A partner violating this 

19 subsection shall pay to the partnership an amount equal to one-third 

20 of each year's fee collected for a period of three years. Such amount 

21 is due when collected from the client by the former partner. Nothing 

22 herein shall be construed in preventing a partner whose membership 

23 in the partnership is terminated from performing bookkeeping or 

24 accounting services as a full-time employee of any person, firm, or 

25 corporation which is not engaged in the business of providing 

26 bookkeeping or accounting services for others. Benefits of this 

27 subsection shall inure to and be enforceable by any partnership or 
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other organizations into which or with which the partnership of 

Andrews, Burket & Co. is merged or consolidated . 11 

Q That•s that entire paragraph? 

A That's the entire paragraph. 

Q Mr. Perkins, was that paragraph in the agreement 

that Mr. Foti signed? 

A Yes, it is. 

Q And that all the other members of Andrews, Burket & 

Co. signed? 

A Yes. 

Q Is it an agreement among all of the partners equally 

or is it an agreement wherein certain partners enter into the 

agreement just with certain other partners? 

A It is an agreement that is entered into by all partners 

of the partnership. 

Q All partners of the partnership get the benefits of 

the agreement? 

A That•s right. Get the benefits of the agreement. 

Q And now in the prior agreements that you have 

mentioned that the partnership has had since Mr. Foti became a 

partner in 1969, were paragraphs along this line in those agreements? 

A They were along this line or may have been the 

identical paragraph. I don•t recall whether we actually changed a 

word or two in this paragraph or not. 

Q Has this been a rather standard approach in the 

partnership of Andrews, Burket? 
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A It is a standard approach to give a partner a method 

by which he may withdraw if he so desires. 

Q And spelling out the financial consequence? 

A Right. 

Q Now did Mr. Foti at any time during consideration of 

either of these partnership agreements, since he has been a partner, 

voice any objection to or indicate a desire not to have that paragraph 

in the partnership agreement? 

A No, nothing detrimental has been said about this 

paragraph. It is something that all the partners wanted in the 

agreement for their own protection. 

Q Was there ever any debate or discussion about the 

meaning of the paragraph? 

A I thought that everybody thoroughly understood 

what the paragraph was intended to say. 

Q To your knowledge, has Mr. Foti offered to perform 

or performed accounting services for clients of Andrews, Burket & 

Co. subsequent to his leaving the firm? 

A Yes, we have received numerous letters from our 

clients, saying that they were transferring their work to Persinger, 

Foti and Company. 

Q Has Mr. Foti or his colleagues from Persinger Foti 

and Company visited your offices for purposes of copying or 

reviewing working papers for those former clients of Andrews, 

Burket? 

A As is standard in the profession, when one 

accountant succeeds another accountant, the succeeding accountant 
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normally contacts the predecessor accountant and reviews the working 

papers. We have afforded members of 1 or employees of 1 the 

Persinger, Foti firm this opportunity. They have taken advantage of 

it. We have told them they can look at anything they want to. We 

will make Xerox copies of whatever they want to for their records, 

but we must keep the permanent working papers or the original 

working papers in case any lawsuit should come up between us and 

the client. 

Q Has Mr. Foti or Persinger 1 Foti and Company refused 

to make payments under that paragraph to Andrews, Burket & Co.? 

A We have not received any. 

Q They have denied --

A They have denied us any payments. 

Q Can you enumerate, Mr. Perkins, some of the clients 

who have left Andrews, Burket & Co. and are presently being 

serviced by Mr. Foti or his firm? 

A I have a list of them here. They are approximately 

four pages of them. I don•t think the jury or the judge either one 

wants to I i sten to all of the names. Some of the major clients are 

Roanoke I ron and Bridge Works, Roanoke Concrete Products, Colony 

Manor Furniture Company 1 the Boxley group. The Boxley group 

includes such firms as Blue Ridge Stone, Pounding Mill Quarry 1 

Martinsville Stone Corporation 1 and so forth. A whole s I ue of them. 

Davis H. Elliott Company 1 Virginia Motor Lodge. 

Q These were all clients of Andrews, Burket & Co. over 

a period of time? 
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A These were all of our clients that have written us 

letters, saying that they were going with Persinger Foti or some 

associates. 

And I might add that some of these clients are clients 

that we purchased in 1970 and '71. In February of 1970 Alexander 

Grant decided to close its office down when their managing partner 

was made Comptroller of the State of Virginia. We bought these 

clients from Alexander Grant. 

Alton Kidd was a sole practitioner in Rocky Mount, 

Virginia, in 1971. We bought some clients from Alton Kidd. Of this 

list of clients and there are others, I am sure, that have not 

notified us -- but the ones that we have actually received letters 

from, approximately $18,700 we purchased from Grant; $9,550 we 

purchased from Kidd; and about $64,000, I would say, represent 

firms that have been our clients for many years, such as the Boxley 

group that I mentioned. 

Q Would that be even before Vic came with the firm? 

A That was before Vic came with the firm. The Boxley 

group amounts -- fees for the fiscal year ended September 30, 1976, 

amounted to approximately $26,000. 

Q Mr. Perkins, you mentioned that you purchased the 

practice of some other accountants, and some of those clients were 

assigned to Mr. Foti as his primary responsibility. How does the 

payment work when you take over another accounting firm's practice 

or its clientele? 

A It works in different ways in regard to the --
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1 MR. FOX: Your Honor, I think again we have gone 

2 way far afield here in the issue before the jury, and I object to this 

3 line of questioning. 

4 MR. RAKES: May it please Your Honor, the 

5 plaintiff1s brief takes the position that Mr. Foti took with him clients 

6 that he had generated. And we feel like it is important to put 

7 evidence in because the jury has been told about this paragraph. 

8 And the reasonableness of the paragraph has something to do, it 

9 seems to me, with how they construe the actions of both my client and 

10 Mr. Foti. 

11 THE COURT: I think they can testify to the clients 

12 that have been taken over by Mr. Foti, but how one accountant buys 

13 another accountant•s clients and services, I believe, is going a little 

14 far afield. sustain the objection. 

15 Q Mr. Perkins, as I understand your testimony then, a 

16 number of these large clients whose names you have revealed are 

17 clients that were brought to Andrews, Burket & Co. through either 

18 other people in the company or by means other than Mr. Foti 

19 generating that business? are clients that were brought to Andrews, 

20 Burket & Co. through either other people in the company or by means 

21 other than Mr. Foti generating that business? 

22 

23 

A 

Q 

That is correct. 

And that he was assigned partner responsibility for 

24 these various clients that you have just enumerated? 

25 A Yes, the Boxley group, for example, is an old, old 

26 client of our company that we have been doing for many, many years. 

~ 27 Our retired partner, AI Knighton, used to be in charge of that 

28 group. 
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MR. FOX: Your Honor 1 don•t think that is 

responsive to the question. 

THE COURT: I think he is entitled to show where 

the clients came from. 

MR. FOX: I think he is entitled to show where they 

came from --

A Mr. AI Knighton used to service that account before 

he retired. Vic grew into the account -- the series of accounts. 

They were assigned to him, and he didn 1t even know the Boxley 

group before he came to Roanoke. It was just given to him. We 

asked him to service the account and he did a very good job 1 I might 

say. 

Q Then to try to shortcut it and not go through that 

four-page list, am I correct in assuming that there are a number of 

clients on that list that Vic did develop, and they came to him and 

asked them to do their accounting work? 

A Yes, I would say so. It is hard to tell really where a 

client comes from. 

Q But in your practice in your firm the clients are 

considered clients of the firm and are handled as a firm client rather 

than an individuatls client? 

A That is correct. That is one reason for the clause in 

the agreement that we have, that we have no fear of what we call 

downgrading the work by getting someone else to help you with it. 

Because we know that if that guy decides that he is going to leave 

and take that client with him, then he is going to pay for it. 
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Q Do you require a similar type provision for your 

managers, the people at the level where they are beginning to have 

responsibility, that are not yet partners in the firm? 

A We have a level immediately below the partners called 

managers. Managers do share in the profits of the company and they 

do sign an agreement. 

Q Is the agreement somewhat similar to the paragraph 

you read? 

A Very similar, drafted by me. 

Q Were such agreements given to managers to sign 

while Vic was a partner in your firm? 

A Yes. 

Q Did he ever have any objection to tying up the 

managers• ability to leave the firm with clients? 

A None whatsoever. It was only a fair thing to do. 

Q The paragraph that you read a moment ago, Mr. 

Perkins, relating to the consequences of a partner retiring -- rather, 

resigning -- and his agreement not to perform work for the clients of 

the firm for a two-year period and the financial consequences if he 

does perform such work, is there any limitation in that from a 

geography standpoint as to what clients are involved? 

A No. We feel like if a partner wants to leave, he may 

leave anytime, open up an office next door, and if he takes any 

client, pay us for it. That•s all we ask of him. 

So there is no geographical limitation as to where he 

might establish his office. 
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Q In the accounting profession, is there any kind of 

prohibition against an accounting firm buying another firm•s practice 

or taking over clients for compensation? 

A The American Institute of Certified Public 

Accountants that issues a monthly magazine called The Journal of 

Accountancy. and there are usually two or three pages of accounting 

firms for sale or people who want to buy accounting firms, want to 

buy the volume. 

Nothing precludes a client from going with the 

purchaser of the accounts. The client may decide that he doesn•t like 

John Doe; he•s not going with that person, so he may go with someone 

else. 

Q So there is nothing in these agreements then that 

would preclude a client from being free to select his own accountant 

at any time? 

A That is true. 

Q The agreements simply involved the accounting firm 

or firms who have a contract with each other? 

A It is an agreement between the firms as to who is to. 

service the account, but the client still reserves the right or has the 

right to change accountants anytime he wants. 

Honor. 

MR. RAKES: I believe that•s all on direct, Your 

THE COURT: Mr. Wooten, any questions? 

MR. WOOTEN: Yes, Your Honor. 
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CROSS-EXAMINATION 

BY MR. WOOTEN: 

Q Mr. Perkins, you mentioned Article 5 of the 

partnership agreement, covering the withdrawing of a partner from 

the firm, is that correct? 

A That's correct, yes. 

Q 5.1 of the agreement covers a situation where a 

partner may give a sixty-day notice and voluntarily retire from the 

firm -- withdraw from the firm? 

A That's correct. 

Q The second ·part of that article, 5.2, deals with 

situations where partners can be asked to leave, or expelled, or 

whatever you want to call it, from the firm, is that correct? 

A That is correct. 

Q That is determined by the rest of the partners, 

excluding the one being asked to leave or expelled if they determine 

it's in the best interest of the firm then they vote the person out, is 

that true? 

A That is quite true, yes. 

Q Now of the minutes that you and the remaining 

partners of Andrews Burket held, the meetings beginning the very 

day you received Mr. Foti's resignation, I believe it has been 

indicated that there were no formal minutes, but occasionally you did 

make some memorandums for your own use. 

A That is quite true. At the regularly scheduled 

meetings we do make memorandas, but there may be other meetings 

where no memorandums are made. For example, last week we had a 
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meeting to consider whether we wanted to do an audit or not for a 

financial institution or a financial district. And we -- about four or 

five of the seven partners we have in the Roanoke office now met in 

one office. Two of the partners weren•t there. Great. So they 

weren•t there. But the ones that were there made a decision. Now 

no memorandum of this meeting was made. I can•t now tell you who 

was there. 

Q I understand that. So there was no -- if votes were 

taken back in August of 1976 there are no minutes reflecting those 

votes as a resu Its of it 1 is that correct? 

A We very rarely take votes, but what you say is quite 

true. 

Q At these meetings there were certain acts that were 

done regarding -- in addition to other firm business -- regarding Vic 

Foti 1 were there not? 

A That is true. 

Q A few of those acts are covered by your memorandum 

of August 17 1 or it•s ·dated that day·, of a meeting that occurred that 

day or some other day, is that correct? 

A Is that what you refer to, George, as the minutes of 

the partners• meetings? I can•t see what you•re looking at. 

A r•m looking at the exhibit that was introduced. 

A I don•t have it with me. 

THE COURT: Exhibit 4. 

Q Did you prepare that -- those minutes? 

A Yes. This is my dictation. 
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1 Q In the last full paragraph, other than the one that 

2 just says, 11 The meeting is adjourned at twelve noon, 11 it is indicated 

3 that -- and this is in relation I gather to Vic Foti -- that he is to 

4 work on client work only if he communicates and takes a partner, 

5 manager, or supervisor with him on visitation of a client. Third line 

6 down in that last paragraph 1 is that correct? 

7 A I think -- I really d,en•t know what you're driving at, 

8 George 1 but think you should read the whole paragraph. But I 

9 think in order to get the sense of the meaning of the paragraph, the 

10 whole paragraph has to be read rather than a portion of it. 

11 Q I understand it is your testimony that everything the 

12 firm did was in furtherance of prividing continuous service to the 

13 clients. 

14 A That's true. 

15 Q That was one of the things that you say you insisted 

16 on providing continue to provide to your clients, is that correct? 

17 A That's correct. In other words, if Vic went out on 

18 the job, he should take someone with him who was going to continue 

19 on with the work of the client. 

20 Q Were there any other partners of your firm who had 

21 such limitations placed on them? 

22 A No other partners had resigned, so at that particular 

23 time, no. 

24 Q But in any event, Mr. Foti was not treated the same 

25 as other partners in regard to his freedom of contacting clients, is 

26 that correct? 
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1 A Well, Foti was resigning, so we had the clients' 

2 interest at heart. We put that foremost, and our interest was 

3 secondary, so he was requested to communicate with the other 

4 partners as to his activities in client affairs. 

5 Q You testified that there were quite a few meetings 

6 held in August, and I think on three occasions you said Mr. Foti was 

7 specifically invited. I believe on the 6th, 17th, and the 30th were the 

8 days? 

9 

10 

11 

A 

Q 

A 

That's correct. 

But there were numerous other meetings held? 

Let me clarify this point: that the meeting of the 

12 17th was a partners' meeting. The meeting on the 7th and the 30th --

13 the 6th was a management meeting, and the 30th was a staff meeting. 

14 Q I understand. There were other meetings held with 

15 the partners during that month? 

16 A Yes. If I go next door and talk to Bizz Hansen, 

17 we're having a meeting, I suppose. 

18 Q There were other meetings held that were called 

19 meetings of the partners where specific places to meet were set aside 

20 such as the Shenandoah Club, and so on and so forth, were there 

21 not? 

22 A I think that is probably true, George, that we got 

23 together and said, 11 Let's go to the Shenandoah Club for lunch, and 

24 after I unch we'll talk about the partner- responsibi I ity assignments. 11 

25 Q 

26 that --

Are you trying to convey the impression to the jury 
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1 MR. RAKES: I object to the phrase. 

2 THE COURT: I sustain the objection. Just ask the 

3 questions. 

4 Q The only meetings that you are testifying to were 

5 casual meetings, is that what you're saying? 

6 A That's what I'm saying, yes. The regularly 

7 scheduled meeting is on the third Tuesday. To carry this a step 

8 further I think it was on Tuesday or Wednesday that week we had a 

9 meeting, and Joe Wright, one of our partners, was on vacation down 

10 at the lake that day. That didn't stop us; the ones that were there 

11 made a decision. The wheels of progress kept on turning. 

12 Q I understand Mr. Foti was not in any of the meetings 

13 held during the month of August, is that correct? 

14 

15 

A 

Q 

That is correct. 

Sometime during those meetings, whether there was 

16 two of you together or all of you together, the decision was made 

17 regarding his limitation in contacting clients, was it not? 

18 A You use the word limitation. I prefer to use the 

19 word cooperate with us to transfer the responsibility of that client to 

20 the newly assigned partner. I don't feel I ike he was limited. He was 

21 requested to do something that he didn't do. 

22 Q If I used the same words you did, we wouldn't be 

23 here. That's what we're here about. 

24 The decision was made to reassign the clients, were 

25 was it not? 

26 A That is correct. No, the decision was made for the 

27 client responsibility to be changed. 
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1 Q Mr. Foti was advised that he was not to accumulate 

2 chargeable time to clients, was he not? 

3 A Without the consent and approval and communication 

4 to the newly assigned partner, so that the newly assigned partner 

5 would know what the heck he1s doing. 

6 Q All right. Normally, I would assume, you would 

7 expect the members of your firm to be responsible for a certain 

8 number of hours a week or a year or however you would handle your 

9 year, would you not? 

10 A We have a time sheet, George, that each partner 

11 accounts for forty hours a week because that is a standard workweek. 

12 Whether it is chargeable or nonchargeable, really, at the partner 

13 level makes very little difference. And no, there is no standard as to 

14 how many chargeable hours, which is billable hours, that a partner 

15 puts in. 

16 Q But if the partner didn 1t work all year obviously the 

17 income to the firm would be down, would it not? 

18 A No, the income to the firm would probably not be 

19 down. It could be, but we would probably expel him under article 

20 so-and-so if he didn 1t work all year. 

21 Q And you would expel him because his lack of work 

22 would have an effect on the financial well-being of the firm? 

23 A Because he was doggone lazy and wasn't carrying his 

24 part of the load. 

25 Q That's right. So if a partner doesn•t work for two 

26 months it has a financial effect on the firm, does it not? 
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1 A Not necessarily, because if a partner is not working, 

2 that work is going to get done. So some other partner may do the 

3 work if the partner is gone for two months. 

4 Q You testified regarding the bad debts. The decisions 

5 were made concerning bad debts during this period of time? 

6 A The first decision on bad debts were made in July. 

7 The bad debts for the year ending September 30, '76, were 

8 substantially higher than normal, so we started tal king about them in 

9 July and decided we would defer any final decision until the 

10 September meeting and ask Jim Dillon, who is primarily responsible 

11 for the clients that were not paying us, to see what he could do 

12 towards collecting the bad debts. Foti was at the July meeting, by 

13 the way. 

14 Q And that decision that was made then would affect a 

15 partner's compensation for the year? 

16 A If you don't get the money, George, you can•t pay 

17 the people. 

18 Q Your partnership agreement VI-iii, top of page 4, 

19 indicates the partner in the firm should devote his full time to the 

20 business or the partnership. Is there any question that prior to his 

21 resignation on August I Mr. Foti devoted his full time to the business 

22 of Andrews Burket? 

23 A That question never came up among the partners as 

24 to whether he was devoting full time. Vic had mentioned to me 

25 earlier, and I have forgotten exactly when, that he was interested in 

26 some sort of construction business and would it be all right if he did 

27 that, and I said I saw no reason why he shouldn't as long as he didn•t 

28 devote an excessive amount of time to it. 
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Q Over the seventeen years that he was there -- I am 

speaking as far as you are concerned -- did he devote his full time? 

A Yes. We were very happy with the way Vic 

performed. 

Q At the meeting of August 2, you determined at that 

time that possibly Vic should conclude -- I believe the words were 

conclude all work by Thursday or Friday of that week? 

A George, I think that happened on Tuesday the 

second. think about the only thing I think I recall that we decided 

was that should we not accept his resignation or should we accept it. 

We decided we would, and at the meeting on the third we said we 

thought that Vic, due to his years of longevity with the company and 

with three weeks 1 vacation coming, plus the CPA convention, should 

go ahead and take a leave of absence through September 30. And we 

asked him to complete his client work by Friday, the sixth of August 

and start a leave of absence, but he said he didn 1t know how to 

approach that; he would think about it and be back in touch with me. 

That was the morning of Friday. Friday afternoon, I presume after 

tal king to his attorney, he decided that he would reject that motion. 

Q Well, whatever the reasons were, you-all preferred 

that he be out of there by that Friday initially? 

A No, George. We actually wanted Vic to help us 

transfer the client responsibility to the new partners. We felt like 

due to his years of servicthat he was entitled to it, that we should go 

ahead and give him a leave of absence for his remainder of tenure in 

office as a partner. 
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1 Q You conveyed to him this feeling that you felt his 

2 only responsibility should be for the remaining time he would assist 

3 you in transferring client responsibility? 

4 A This was after he refused or rejected the leave of 

5 absence. 

6 Q And at that time during that discussion he indicated 

7 to you he intended to perform his services to the firm through the 

8 30th and abide by the partnership agreement? 

9 A I don't recall whether he said that at that meeting or 

10 not, George. 

11 Q Early in August or at some point he told you he 

12 intended to abide by the agreement? 

13 A At some point during the month of August he told me 

14 that he intended to abide by the partnership agreement. 

15 Q Nothing was said until the end of August, or was 

16 expressed to you, regarding his feelings as to whether he intended to 

17 be a partner or be treated as a partner, is that right? 

18 A That is correct. If we were doing anything wrong 

19 during the month of August, he did not communicate with me. 

20 Q You mentioned the fact that your firm had been --

21 either hadn't received or been denied payments pursuant to the 

22 partnership agreement as you interpreted it, is that correct? 

23 A That's correct. 

24 Q Your firm instituted this action before any such 

25 payments were due, did they not? 

26 A I don't know when they were due because I don't 

27 know when he collected the money. 
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1 Q This action was instituted right around October I, 

2 was it not? 

3 A don't recall. May I ask my attorney when he 

4 instituted action? 

5 MR. WOOTEN: The Judge will tell us. 

6 MR. RAKES: Your Honor, I admitted in the suit 

7 papers that there was a controversy as to whether the fee would 

8 be --

9 THE COURT: October 20, 1976, was the petition for 

10 declaratory judgment. 

11 A So whether or not he collected his money during 

12 August I have no way of knowing -- during October, I mean. 

13 Q You mentioned that you considered Mr. Foti to be a 

14 partner in the firm through the 30th and that you sent a check to 

15 him, paying him for the 30th, and insofar as you know he received 

16 the check? 

17 A I said I sent him a check according to terms of the 

18 partnership agreement. 

19 

20 said? 

21 

22 

23 

Q 

A 

Q 

A 

He was paid through September 30, is that what you 

No. We still owe Vic some money. 

I mean, he was paid up to date through September? 

Yes, he got credited for it. Let's put it that way. 

24 Credited for a full share of the profits. 

25 Q Now this section of the partnership agreement which 

26 deals with expulsion, termination involuntarily, says that the 

27 partner's tenure will end on the last business day of the month, does 

28 it not? 
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A I don't you say involuntary? 

Q Yes. 

A I don't know what section you are referring to, 

George. It is rather bulky. 

Q v .2. 

A Yes, it does say that if a partner is expelled, if I 

may use that word, from the partnership that he will be considered to 

have retired or withdrawn as of the last day of the month requested 

to withdraw. 

Q Okay. You sent Mr. Foti his check, received a letter 

indicating his check was being accepted as credit for any sums due 

him in view of his termination in the partnership? 

A don't recall exactly what those checks represented, 

but we did send some checks to Vic, and he wrote back -- or his 

attorney wrote back -- somebody wrote back that his checks were 

being accepted and would be applied to any amounts that we may owe, 

or something. I would have to read the letter to refresh my memory. 

Q The clients that you mentioned on your list I believe 

you testified -- I just want to clarify this -- that some of those may 

have been generated by Vic Foti; some of them from other sources? 

A That is true. It is very difficult to tell why a client 

chooses Andrews, Burket & Co. to do their accounting work. 

Q And it may be true that Andrews Burket continues to 

do accounting work for clients that initially came to the firm because 

of Victor Foti? 

A That is quite true. 
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Q The fact that there is no geographical limitation in 

this agreement that was gone over -- and you mentioned that if Vic 

Foti opened up an office next door it would make no difference to 

you -- if he voluntarily withdrew you would be entitled to payment. 

That would be true if he opened an office in Norfolk and continued to 

do work for one of your clients? 

A That's true. If he opened it in Los Angeles and did 

work for one of our clients. 

Q So the agreement would apply· throughout the 

country? 

A Yes, foreign countries included -- the world. 

Q And you would -- you mentioned your claim for sums 

under the agreement based on voluntary withdrawal. I assume that 

you agree that if the termination was involuntary no sum is due, is 

that correct? 

A That is true. wish, George, that we had 

somewhere put in the partnership agreement that a withdrawing 

partner takes some of the liabilities for retirement benefits, lease 

payments, note payments, and so forth, with him. But unfortunately 

that's not in the agreement. 

Q Well, of course any new partner that you bring into 

the firm, that's the way partnerships work? He becomes a partner of 

the firm; you assume what's there. Is that not right? 

A I presume so. You're a lawyer; I'm not. 

Q Well, they do as a matter of fact in your firm. If you 

bring in a new man October I he will assume along with the rest of 

you equal responsibility? 
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A Not equal, no, no. Very small percentage. The old 

guys like me get stuck with the big part of the liability. 

Q Well, he would assume responsibility to the same 

extent that he is an owner? 

A Yes. 

MR. WOOTEN: Thank you, Mr. Perkins. 

THE COURT: Mr. Rakes? 

REDIRECT EXAMINATION 

BY MR. RAKES: 

Q Mr. Perkins, your firm is not a national or world-

wide accounting firm, is it? 

A No, sir. It is what is referred to as an independent 

CPA firm. 

Q Most of the clients you service in the Roanoke office 

and that Vic took with him are Roanoke area clients, are they not? 

A That is true. 

Q Virtually all of the large ones are right here in the 

Roanoke Valley? 

A Yes, would say so. Certainly within one day 1s 

commuting distance. 

Q And there might be one or two outside of the Roanoke 

County area? 

A Yes. 

Q But the bulk of it is right here in this area? 

A The bulk of it is in the Valley. 

Q Now your partnership year-end is September 30, is 

that correct? 
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A That• s correct. 

Q Am I correct in assuming that the August and 

September period of time is not one of the busier periods for an 

accounting firm such as yours? 

A That is quite true. 

Q Did that go into the selection of the September 30 

date as a year-end date for your firm? 

A September 30 is a low period of activity in the CPA 

firm. 

Q During the months of August and September are 

partners in the firm generally spending their time working on audits 

and what you refer to as client work, or are they spending a 

substantial amount of their time attending meetings, seminars, 

continuing education, that type thing -- vacation? 

A July, August, and September are the three heavy 

vacation months and when a lot of our professional development takes 

place. There is a lot of nonchargeable time; the staff isn•t bus; the 

partners aren't busy; things are just plain dead -- if you 111 pardon 

the expression. 

Q And compared to that, I would assume, year-end, 

January I and April, and so forth, are the big times for your 

business? 

A To give you a relative position, normally, during a 

normal workweek during August you might have as much as, say, 

firm-wide, six hundred chargeable hours for the whole month. But 

during the busy season, January, February, and March, you may 

have as much as 1800 chargeable hours a month -- I mean week. 
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1 MR. RAKES: I believe that is all. 

2 THE COURT: All right. Anything further, Mr. 

3 Wooten? 

MR. WOOTEN: No, Your Honor. 4 

5 

6 

[WITNESS EXCUSED] 

THE COURT: = I think it's time we took a recess for 

7 lunch. We'll recess until two o•clock. 

8 [RECESS] 

9 THE COURT: All right. Mr. Rakes, you may 

10 proceed. 

11 WILLIAM COOK, 

12 a plaintiff, called as a witness in his own behalf, being first 

13 duly sworn, testified as follows: 

14 DIRECT EXAMINATION 

15 BY MR. RAKES: 

16 

17 

18 

19 

20 

Q 

A 

Q 

A 

Q 

21 Burket & Co.? 

22 

23 

24 

25 

26 

A 

Q 

A 

Q 

A 

Please state your name. 

William A. Cook, Jr. 

Where do you live, Mr. Cook? 

3008 Lofton Road, Southwest, Roanoke, Virginia. 

believe you are a partner in the firm of Andrews 

That•s correct. 

Practicing in the Shenandoah Building? 

Yes. 

Mr. Cook, when did you first get to know Vic Foti? 

I was an employee at the same time that he came to 

27 work seventeen years ago. 
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Q What type of work do you do in the firm? 

A For the last six years I have been the partner in 

charge of the tax department. Prior to that I was on the audit staff. 

Q Have you ever worked -- Mr. Foti, I believe, was on 

the audit staff at the time he left. Have you ever worked closely with 

Mr. Foti? 

A Yes. When Mr. Foti first came to work with the firm 

as a junior guess my title -- if we had actually had titles -- would 

have been a senior accountant. And so very frequently Vic would be 

working with me on the same job, my having a greater responsibility 

than he had. As he progressed, turned over the actual 

responsibility and detail work on several jobs to Vic. And then when 

he became a partner and I moved primarily into taxes we were both 

working on the same client's affairs. He would work on the 

primarily on the audit aspect and I would work primarily on tax 

problems. 

Q You are familiar, I believe, with his letter to resign? 

A Yes, sir. 

Q Did you get a copy of that on the morning on August 

2, 176? 

A Yes. When I came to work it was in an envelope on 

my desk. 

Q What time -- were you one of the first people there 

in the morning? 

A Normally I am there by seven-thirty. I think that 

was no exception that morning. 
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1 Q What happened after you got the letter? What did 

2 you do? 

3 A As I recall, Mr. Perkins called that he was going to 

4 be late since he had a medical appointment, and then we started 

5 around eight or eight-fifteen. Some of the other partners came in 

6 and we all kind of congregated. I don't remember whether it was in 

7 my office or someone else's office -- and discussed it and decided we 

8 really wouldn 1t do anything until Ike got there -- all the partners 

9 that we knew were going to be in the office that day. 

10 Q That•s all the partners except Vic? 

11 A He was signed out on the receptionist's book as being 

12 on vacation that day. 

13 Q Was a meeting held later that day? 

14 A We ate I unch together· and met that afternoon to 

15 decide what we would do with Vic 1s letter. And it was the unanimous 

16 decision of the partners that, with regret, we would accept his 

17 resignation from the firm. 

18 

19 

Q 

A 

Was that communicated to him? 

Yes. The administrative partner of the firm, Mr. 

20 Perkins, was instructed to write a letter on behalf of all the partners 

21 to Mr. Foti, expressing that. 

22 Q You have been present in the courtroom during Mr. 

23 Perkins• testimony. And it has been put in evidence that a discussion 

24 was held at some point in that week regarding the reassignment of 

25 partner responsibility to other members of the firm from Mr. Foti. 

26 Did you participate in that? 
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1 A Yes. I don't know that I attended, but if they 

2 weren't wouldn't call them partners' meetings. It was more 

3 meetings of the partners -- a very fine distinction. Two or three or 

4 more partners would just get together to discuss whatever was the 

5 immediate problem at hand. Sometimes I would participate. Sometimes 

6 I might have a client in my office and not be able to attend. But if 

7 we say, 11 Well, we're going to meet at noon tomorrow to reassign client 

8 responsibility for the larger clients that Mr. Foti had been 

9 responsible for, 11 then I did attend those. 

10 Q During this period of time, say, two or three weeks 

11 after Mr. Foti submitted his resignation, did you also have meetings 

12 with Mr. Foti, discussions with him, and so forth? 

13 

14 

A 

Q 

I didn't have any discussions with him, no. 

He didn 1t come to your office or you didn't talk to 

15 him about it at any point? 

16 A To the best of my recollection he never came in my 

17 office. Our offices are adjacent. I stopped at his door and spoke to 

18 him very, very briefly one time. As a general rule, either he was out 

19 of the office or I was out of the office. 

20 Q All right. Without taking you step by step through 

21 each of the items that we have covered previously, having heard Mr. 

22 Perkins• description of the events that took place relating to 

23 assignment of partnership responsibility and the handling of Mr. 

24 Foti's resignation, are you in general agreement with the description 

25 that he provided? 

26 A Yes, the only thing I might add is to reiterate the 

27 firm's concern that we have a continuing relationship with the client, 
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1 that we don•t have revenue agents• examinations in the process, for 

2 example, if it has gotten up to some point and Mr. Foti had been 

3 handling it. Then on October I he is not there, and the agent -- the 

4 client wanted to know who is going to look after the balance of the 

5 examination. lt 1s that type of thing that we were so interested in 

6 preventing. 

7 Q Was it your objective to begin at as early a time as 

8 possible this transition process so that a new partner in charge of a 

9 particular client would have full knowledge of what was going on 

10 relating to that client? 

11 A That is correct. 

12 Q Now, Mr. Cook, during the month of August were 

13 you there the entire month or out on vacation? 

14 A I believe I was working in town all of that month. 

15 was not on vacation. 

16 Q 

17 meeting? 

18 

19 

A 

Q 

20 attend that? 

21 A 

And you participated in the August 17 partners• 

Yes, sir. 

And were you advised that Mr. Foti had declined to 

Yes, I think it was my suggestion that we made a 

22 special invitation, out of the ordinary, to Vic to attend that meeting. 

23 We wanted to get whatever input we could that what is so wrong with 

24 Andrews, Burket & Co. that you want to quit. Please come and meet 

25 with us. I think I made the suggestion. But he did not attend. 

26 Q At the end of the month, it has been testified to, 

27 that he cleaned out his office and left. Were you cognizant of that 

28 fact? 
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1 A As I came to my office the next morning I noticed 

2 that his office was completely empty. 

3 Q Did you see him in and out of your office from time to 

4 time following that to pick up mail 1 telephone messages, and so forth? 

5 A I don't believe I saw him. My office is rather far 

6 removed from the front entrance, and I probably would not have seen 

7 him had he come in. 

8 Q And you haven't had any discussions with Vic 

9 regarding this matter 1 really, since the time of his resignation? 

10 A No, sir. 

11 Q At what point did you become aware that he was 

12 taking the position that he been expelled from the firm? 

13 A I guess it must have been h!s letter of August 31. 

14 Q Did the remaining partners -- that is, the partners 

15 other than Vic -- get together to discuss that letter and reply to it? 

16 

17 

A I believe we did, yes. 

MR. RAKES: I believe that's all. 

18 THE COURT: Mr. Wooten. 

19 CROSS-EXAMINATION 

20 BY MR. WOOTEN: 

21 Q Mr. Cook, during the month of August, whether you 

22 classified them as formal meetings, there were numerous meetings 

23 involving all the partners or part of the partners of Andrews Burket, 

24 were there not? 

25 A If you consider two of the partners getting together 

26 and talking a meeting, yes. 
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Q And there were other times when there were more 

than two, were there not? 

A Yes, sir. 

Q The week of the second there were two or three 

meetings held? 

A During the first week of August, I would say, there 

were probably three meetings with the majority of the partners 

present. 

Q And it was during the first -- the meetings of the 

first week that you voted the idea that Mr. Foti should wind up his 

matters by the 6th, which was Friday of that week, is that correct? 

A That is correct. That was our suggestion to him. 

Q That was in the form of a leave of absence? 

A That's correct. It was a rather strained atmosphere 

of everybody concerned, I think. 

Q Obviously the firm would have preferred that he be 

out of there by the end of that week? 

A Our first preference would have been, of course, 

that he did not leave, but once a decision was made, then after the 

consideration of working with someone for that period of time, we 

said, 11 Let•s be easy on everyone's feeling and not have a strained 

relationship. 11 

Q During the meetings that were held during August, 

matters concerning client assignments were discussed? 

A That•s correct. 

Q Matters concerning the handling of delinquent or bad 

debts of the partnership were discussed? 
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A Not the first week, no. The regular partners• 

meeting. 

Q Sometime during the month of August? 

A 11m not positive whether it was the August partner• s 

meeting or the September meeting. I believe it was the September 

meeting a decision was made regarding bad debts. 

Q All right. That was some discussion -- was there 

some discussion to the effect that Vic was not to accumulate 

chargeable time for clients? 

A The idea was that he should spend his time having a 

transition of clients that he had had prime responsibility for to the 

new partner that had prime responsibility. Don•t go out and get 

involved in say a project you•re not going to be there to complete. 

Q And he was also advised that he was not to see the 

clients unless another member of the firm were present? 

A That• s correct. 

Q Would you -- until you received a letter of 

resignation on the second day of August, Vic had been a partner or 

member of the firm seventeen years either as an employee or partner? 

A That•s correct. 

Q During that time would you classify him as a hard-

working member who devoted his full time to the development of the 

firm and the practice? 

A I think all -- I did, and I think all the partners did, 

witnessed by the fact that he became a partner equal with me who had 

been there much longer . 
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MR. FOX: That's all, Your Honor. 

THE COURT: Anything further, Mr. Rakes? 

MR. RAKES: I believe that's all, Your Honor. 

4 THE COURT: Call your next witness. 

5 [WITNESS EXCUSED] 

6 R.DAVIDROTTY, 

7 called as a witness for the plaintiff, being 

8 first duly sworn, testified as follows: 

9 DIRECT EXAMINATION 

10 BY MR. EDWARDS: 

57 

11 Q Would you please state your name and address for the 

12 record. 

13 A 

14 Virginia. 

15 Q 

16 Burket & Co.? 

17 

18 

19 

20 

21 

22 

A 

Q 

A 

Q 

A 

Q 

R. David Ratty, 5705 Penguin Drive, Roanoke, 

Are you a partner in the accounting firm of Andrews, 

Yes, I am. 

How long have you been a partner? 

Since October I, 1969. 

When did you start working with this firm? 

I started July IS, 1959. 

Was. this about the same time that Vic Foti started 

23 with the same firm? 

24 A 

25 Q 

26 right? 

Fifteen days after he first started. 

So you-all were more or less contemporaries, is that 
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1 A Yes. 

2 Q Directing your attention to the summer of 1976, a 

3 year ago, had you had any prior discussion prior to the first of 

4 August 1976 with Mr. Foti regarding any plans he may have had to 

5 leave the firm? 

6 A Yes. In 1975 Vic came into my office one day and 

7 asked about going out on our own together, starting a new firm. 

8 Q Did you have any further discussion about that 

9 afterwards? 

10 A I told him basically I wasn't much interested in that, 

11 and I never heard any more of it. 

12 Q Are you and Mr. Foti social friends as well as prior 

13 business partners? 

14 

15 

16 

17 

A 

Q 

A 

Q 

Yes, he was an usher in my wedding. 

You feel you know him pretty well? 

Yes. 

Now directing your attention to the second of August 

18 1976 when you came in to work that day 1 could you describe what you 

19 saw and observed? 

20 A Well, I came in and found the letter on my desk. 

21 And I was rather shocked 1 standing there in disbelief, when Buzz 

22 Hansen came in and asked what I thought of it. I told him I was 

23 shocked and I really didn't know what to think, hadn't had any real 

24 warning 1 because I thought that from the year before had died down. 

25 knew he was unhappy the year before 1 but he seemed to be happy all 

26 through the summer of '76. 
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Q And you read his letter of resignation which had 

been placed on your desk? 

A Yes. 

Q What did you do after that? 

A I went around to see what the other partners' 

reactions were and found out that Ike Perkins would not be in until 

later. So then I went back to work and waited for Ike to come in to 

hold a partners• meeting. 

Q And did you-all have a get-together or conference of 

some sort to decide what to do? 

A Just some informal conferences until we met for lunch 

and then took a -- decided we would accept his resignation with 

regret. 

Q Now that partners• meeting or get-together was at 

the Shenandoah Club luncheon? 

A Yes, sir. 

Q What else did you decide besides accepting the 

resignation? 

A That we would request the bookkeeper to make up a 

list of his client responsibilities so we could start assigning clients to 

continue giving them service. 

Q What was the purpose of doing this? 

A What? Assigning clients? To have an orderly 

transition to the new partner who was going to get some new -- pick 

up some additional work and needed to know what was going on with 

them and start to learn their business to serve them. 
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1 Q Now Mr. Foti, I believe, or his attorneys have 

2 alleged that he was excluded from some of the meetings of the 

3 partnership. Now what is the custom in your firm with regard to 

4 holding partnership meetings and get-togethers? 

5 A We have the regularly scheduled meeting that there is 

6 no notice. And if we decide to have another meeting sometime during 

7 the week, we kind of go around the office and gather up the partners 

8 that are there and have the meeting. We do not call them up and tell 

9 them we're having one. It's just a get-together with who is in the 

10 office. 

11 Q Was he requested to attend the August 17 partnership 

12 meeting, which is a regular monthly meeting? 

13 A understand Mr. Perkins gave him a specific 

14 invitation to come to that meeting. 

15 Q How about the very week that he resigned? Was he 

16 requested to meet with the partnership that week? 

17 A No, he was not because he wasn't in the office when 

18 the partners• meetings were called, ot partner get-togethers. 

19 Q Did you feel that you were treating Mr. Foti as a 

20 partner throughout this entire period? 

21 MR. WOOTEN: I object to how he felt. 

22 THE COURT: Sustain the objection. 

23 MR. EDWARDS: I'll withdraw the question. 

24 Q Did you have any personal conversations with Mr. 

25 Foti during this period? 

26 A Yes, did. I went into his office on Tuesday 

27 afternoon to sit down and talk to him, told him I was sorry he was 
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1 resigning and tried to find out for my own reasons why he was, 

2 because I hadn't been given a· good reason. 

3 

4 

Q 

A 

What did he relate to you? 

He just said he felt it would be better if he left 

5 instead of waiting three or four more years and then have to come to 

6 this same conclusion. And after that, he called me on the phone 

7 once, and he never came into my office. And I would speak to him 

8 and usually get a cold shoulder. 

9 Q When did you first learn from Mr. Foti that he was 

10 taking the position that he was being expelled from the partnership? 

11 

12 

13 

14 

A 

Q 

A 

Q 

His letter of August 31. 

You received no indication prior to that? 

No, I did not. 

Under the terms of the partnership agreement, there 

15 is a provision regarding expulsion. Was Mr. Foti expelled under the 

16 terms of the partnership agreement by a vote of the partners? 

17 

18 

A No, no vote was ever taken. It never was discussed. 

MR. EDWARDS: I have no further questions. 

19 CROSS-EXAMINATION 

20 BY MR. WOOTEN: 

21 Q 

22 Mr. Foti? 

23 

24 

25 

26 

A 

Q 

A 

Q 

27 time to clients? 

Mr. Ratty, you say the partners never voted to expel 

Never discussed it. 

Did you discuss reassigning of the clients? 

Yes. 

Did you discuss that he wasn't to have chargeable 
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A He wasn't supposed to have chargeable time without 

talking to the partner who had the new assignment. 

Q Did you discuss that no working papers or files were 

to be taken out of the office? 

A This was discussed -- we did his uncle•s work, and 

we knew that he was going to take his uncle with him as his client. 

And he wanted to take working papers when he left the firm. And at 

that time we said he could take them out of the office to use while he 

was a partner, but after, when he was not a partner, they would 

have to stay with the firm. 

Q His uncle's papers? 

A Yes. 

THE COURT: Whose papers? 

MR. WOOTEN: His uncle's papers. 

Q At some point you discussed the handling of the bad 

debts, which think we can agree affects the partners' income? 

A Yes. 

Q And all of those things were discussed at meetings at 

which Mr. Foti was not present? 

A That's correct. 

Q You testified that you began contacting the clients. 

Did you do some of that yourself? 

A Yes, I contacted four of the clients that I can 

remember. 

Q The purpose of that was for transition and also, 

assume, to advise the client Mr. Foti would no longer be present? 
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A That he had resigned from the firm effective 

September 30. 

Q And the instances in which you were involved, was 

that how the clients learned that Mr. Foti was resigning? 

A Three of them knew before I arrived, and I assumed 

the fourth one did. I'm not really sure. There is a family 

relationship with the fourth one, so he probably knew also. 

Q From some other source? 

A Yes, sir. 

Q Did you ever have a situation where the firm 

conducted one of these informal meetings of two or three partners, 

and some decision was arrived at that did not set well with another 

partner who did not happen to be in the office at the time? 

A I can think of one situation where that was done, and 

was the one that it didn't set well with. 

Q Was the matter reconsidered at your request? 

A No. 

Q You were bound by it? 

A Yes. 

Q So whether they are two or three partners or formal 

partnership meetings, whatever the people do binds everybody else? 

A If you have the majority of the vote under the terms 

of the agreement. 

Q You mentioned that in 1975 Mr. Foti discussed with 

you the possibility of leaving the firm. Do you know whether he 

discussed it with any other member of the firm in 1975? 
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A Not that I know of. He stood in my doorway and 

asked me, and nothing else came of it. 

Q Just in the doorway? 

A Yes. 

Q Was it that type of discussion? 

A Yes. 

Q Passing by the office? 

A Standing in the doorway. 

Q Did you ever express to Mr. Foti any dissatisfaction 

with the firm in which you were both partners or tell him you 

would consider the possibility of leaving? 

A Possibility of leaving? 

Q Yes. 

A I never discussed the possibility of leaving. I have 

had some dissatisfaction and 11m sure I will in the future. 

Q Okay. Were those informal discussions with Mr. Foti? 

A Yes. If I had any real serious dissatisfaction, 

would take it to a partners• meeting and bring it up there where it 

should be brought out. 

MR. WOOTEN: That•s all. Thank you. 

REDIRECT EXAMINATION 

BY MR. EDWARDS: 

Q Referring to· Mr. Foti's uncle, Mr. Sam English, what 

kind of a client is he? 

A I believe he is an unaudited -- we do unaudited 

statements -- his unaudited statements and tax returns. 
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1 Q Is this a company or an individual? 

2 A It's a company. I think it is a construction company. 

3 I'm not that familiar with the account, but I think it's a construction 

4 company in Richmond. 

5 Q 

6 A 

7 be wrong. 

8 Q 

Do you know approximately how large the account is? 

It's four or five thousand dollars, I believe. I could 

One more question. Regarding the so-called 

9 restrictions that have been brought up on Mr. FotPs activities in the 

10 month of August and September 1976, what was the general purpose 

11 for these restrictions on not accumulating chargeable time, regarding 

12 the work papers, regarding having a partner go with him, another 

13 partner go with him, to cover the clientele? What was the purpose of 

14 these restrictions? 

15 A Just so you -- the ones that I was taking over, so I 

16 would know what was happening on that client, what their business 

17 problems were, if there were any tax examinations going on, any 

18 particular inventory problems -- just general business problems so I 

19 would be able to serve them after he was no longer with us. 

20 Q And did Mr. Foti cooperate in going with you to these 

21 clients? 

22 A He never once mentioned any dealings he had with 

23 them. I know I went up to a client's office one time and I found him 

24 there, getting ready to leave the client. I know he had lunch with 

25 one of them at the Shenandoah Club -- this is a client we still do. He 

26 never once mentioned what was happening with that client. 
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MR. EDWARDS: No further questions. 

THE COURT: Anything further, Mr. Wooten? 

RECROSS- EXAMINATION 

BY MR. WOOTEN: 

Q Did you ever ask Mr. Foti specifically to go with you 

to these meetings with clients? 

A No. 

MR. WOOTEN: That's all. 

[WITNESS EXCUSED] 

JOSEPH B. WRIGHT, 

called as a witness by the plaintiff, being 

first duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. EDWARDS: 

Q Would you please state your name and address for the 

record. 

A Joseph B. Wright, 1035 Sherwood Avenue, Southwest, 

Roanoke. 

Q And are you a partner in the firm of Andrews, 

Burket & Co.? 

A Yes, I am. 

Q This is an accounting firm in the Shenandoah 

Building in Roanoke? 

A Yes. 

Q Do you know the defendant Vic Foti? 

A Yes, I do. 
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Q How long have you known Mr. Foti? 

A I started work in November 1962, so I met him during 

that month. 

Q And he's a few years older than you? 

A I think probably a year. I went in service three 

years before I started to work. 

Q So you-all are contemporaries? 

A Yes. 

Q When did you become a partner? 

A October I, 1974. 

Q Now have you worked with Mr. Foti on accounts in 

the past? 

A Yes, quite closely. 

Q When was the first time you became aware that Mr. 

Foti wanted to resign from the firm? 

A Monday, August 2, '76. 

Q Can you describe what happened that morning? 

A had been out of the office the prior week. I had a 

lot of mail on my desk. Came in, saw a letter in handwriting with my 

name on it. I opened it; I read it; I sat down and read it again and 

walked up to Jim Dillon's office. He was reading the letter. In a few 

minutes Buzz Hansen came in and said, 11 1 see you have opened your 

mail. 11 So we talked about it for a few minutes. 

Q And what did you-all decide to do after that? 

A Well, during the course of the morning we decided to 

have lunch together and see which direction we would go in. 
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1 Q And when did you get together to make a decision as 

2 to whether or not to accept his resignation? 

3 A At lunch on Monday. 

4 Q What did you decide to do? 

5 A That we would accept his resignation with regret and 

6 send him a letter to that effect. 

7 Q What else did you decide insofar as the transfer of 

8 clientele was concerned? 

9 A Ike would have the bookkeeping prepare a list of 

10 Vic's clients. We would meet again on Wednesday or Thursday for 

11 reassignment of those clients. 

12 Q 

13 clientele? 

14 

15 

16 

A 

Q 

A 

Did you then assign other partners to take over his 

Not at the meeting on Monday 1 we didn't. 

When did you decide that? 

I took a day of vacation on Tuesday. And the list 

17 was ready 1 apparently 1 early on Tuesday. So they met while I was 

18 not there and assigned clients 1 or substantially all of them. 

19 Q Did you place any so-called restrictions on Mr. Foti' s 

20 activities as far as his dealing with clients were concerned? 

21 A Only that he would go with a partner or manager or 

22 supervisor who had worked on that client or assigned to it. 

23 

24 

Q 

A 

What was the purpose of that? 

Continuity of service to our clients 1 which is not 

25 unusual with other people in the firm. 

26 Q 

27 Foti? 

Did you place any other so-called restrictions on Mr. 
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A Not that I can recall. He still participated in the 

firm, had his office, got his monthly draws as the rest of the 

partners did. 

Q In regard to -- you have a monthly partnership 

meeting, do you not? 

A Yes. 

Q I understand you had a meeting on the 17th of 

August 1976. Was Mr. Foti invited to this regular monthly meeting? 

A I think Ike invited him. 

Q What is the common practice in regard to inviting 

partners to the regular monthly meeting? 

A You don•t receive any special invitation. You know 

you are going to have twelve uf them a year, on the third Tuesday of 

each month. 

Q He was not excluded from these meetings, was he? 

A No. In fact, we tried to encourage him to meet with 

us to discuss why he left us. 

Q Did he ever come to these meetings to explain to you 

why he left? 

A No, he did not. 

Q When was the first time you had heard that Mr. Foti 

was taking the position that he was being expelled from the firm? 

August. 

A I guess it was a letter we received the end of 

Q That was the August 30 letter -- 1976? 

A Yeah. 
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How did that letter hit you? How did you react to it? 

Well, initially I though Charley Fox had written the 

3 letter. It didn 1t sound like Vic•s wording or anything. 

4 

5 

6 

Q 

A 

Q 

7 August 30? 

8 A 

9 the response. 

10 

11 

12 

Q 

A 

Q 

Who is Charley Fox? 

He is one of Vic•s attorneys. 

The attorney. Did you-all respond to that letter of 

Yes. Ike, as our administrative partner, prepared 

The August 31 letter is his response, is that right? 

I think that•s correct. 

Now under the partnership agreement there is a 

13 provision regarding expulsion of partners. Was Mr. Foti expelled 

14 from the partnership pursuant to this agreement this provision? 

15 

16 

A No, sir. 

MR. WOOTEN: That•s objected to. That•s a 

17 conclusion that is up to this jury to decide. I think he can ask a 

18 question as to whether they voted on it, or something of that nature. 

19 That•s what this case is all about, whether that constituted, in the 

20 minds of this jury, expulsion. 

21 THE COURT: Restate the question. 

22 Q Under the partnership agreement there is a provision 

23 regarding expulsion that requires a vote of the partnership. Was Mr. 

24 Foti ever voted out of the partnership by the partners? 

25 

26 

A It was never discussed. 

THE COURT:· Now answer the question. Was he or 
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1 A Pardon me? 

2 THE COURT: Was he or wasn't he? You said it was 

3 never discussed. Was there ever any vote taken? 

4 A No, sir. 

5 MR. EDWARDS: No further questions. 

6 CROSS-EXAMINATION 

7 BY MR. WOOTEN: 

8 Q Were you present at the meeting where a leave of 

9 absence was discussed? 

10 

11 

A 

Q 

No, I was not. 

Were you aware of the fact that Mr. Foti was offered 

12 a leave of absence? 

13 

14 

A 

Q 

Yes, I was told the next day. 

Were you at any meetings where it was discussed 

15 whether the resignation should be accepted by the firm as opposed to 

16 immediate termination of Mr. Foti? 

17 A On Monday, the day we became aware of it, we 

18 agreed to accept his resignation. 

19 Q Did you discuss at that meeting the possibility of 

20 immediate termination of Mr. Foti? 

21 

22 

A 

Q 

No, sir. 

Prior to any visits that you personally made to clients 

23 of the firm, did you advise Mr. Foti of the appointments or the time of 

24 the appointments, or did you ask him to accompany you? 

25 A As I recall, he wasn't in the office a whole lot. 

26 know the first week I was going in to say something to him and he 

27 was either on the phone or his door was closed or he was out, so I 

28 didn't get to talk to him until the second week. 
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Q So you did not advise him of the times of your 

appointments with clients or ask him to go with you? 

A That is correct. 

Q At the meetings of the partners where Mr. Foti was 

not present, did you make reassignments of the clients? 

A Yes. 

Q Did you determine the disposition of delinquent or 

bad debts of the firm? 

A That was done at our July 20 partners• meeting, the 

initial discussion of it. We decided to wait and see if we could collect 

some of the debts. 

Q Was this all to be done at a meeting when Mr. Foti 

was present? 

A Yes. 

Q Was the information communicated to Mr. Foti that he 

was not to accumulate chargeable time to clients or to remove working 

papers from the office? 

A I think Ike wrote him a letter and told him that we 

required a manager or supervisor to go with him on any client 

contact. 

MR. WOOTEN: Thank you, sir. 

REDIRECT EXAMINATION 

BY MR. EDWARDS: 

Q When you made the decision to reassign clients, was 

this in the September meeting, the regular meeting of the 

partnership? 
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A We decided on Monday, August 2 that we would 

reassign as soon as we got a list of Vic•s clients, and that was done 

on the next day. 

Q The bad debts, I believe, was someth_i ng that was 

discussed in the September regular meeting, is that correct? Do you 

recall that? 

A I don•t recall the minutes without reading them. 

Q Was this done at a regular meeting of the 

partnership, though? 

A As I recall, it was, yes. We wanted to put it off as 

long as we could to see if we couldn't collect the accounts. 

Q And Mr. Foti was not excluded from this r~egular 

meeting of the partnership? 

A No, he was not. 

Q Where the bad debts were discussed? 

A I think the final determination was made sometime 

after September 30. We waited till we closed out the books. 

MR. EDWARDS: I have no further questions. 

MR. WOOTEN: No questions. 

THE COURT: Thank you. 

[WITNESS EXCUSED] 

JAMES M. DILLON, 

a plaintiff, called as a witness in his own behalf being first 

duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. RAKES: 
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Q Your name is James M. Dillon? 

A That• s correct. 

Q I believe you are a partner in the firm of Andrews 

Burket? 

A That's correct. 

Q And were you a partner in that firm at the time that 

Victor Foti, the defendant in this case, was a partner in Andrews 

Burket? 

A That•s correct. 

Q Mr. Dillon, when did you first get to know Mr. Foti 

and have a professional relationship with him? 

A I came to work with the firm in 1961, and I believe he 

had been there since '58 or 159, and I had worked with him on several 

clients during the process. 

Q And during the last few years of his partnership in 

the firm, you were both partners in the firm, is that correct? 

A Yes. 

Q When did you first learn that Mr. Foti was intending 

to resign from the firm? 

A When I received his letter on August 2. 

Q And it has been testified to by various of the other 

partners that this letter was on your desk the morning of August 2. 

A That•s correct. 

Q And did you participate with the other partners in a 

discussion in the formulation of a reply to that letter? 

A Yes. 
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1 Q Did you attend the discussions that have been 

2 described by Mr. Perkins and Mr. Cook and others relating to client 

3 reassignment? 

4 A Yes, I did. 

5 Q And did you attend the regularly scheduled 

6 partnership meeting on the 17th of August 1976? 

7 

8 

A 

Q 

Yes, I did. 

Did you attend the regular scheduled partnership 

9 meeting on September 21, 1977? 

10 A 

11 Q 

12 meetings? 

13 

14 

A 

Q 

Yes. 

Did Mr. Foti make an appearance at either of those 

He did not. 

Did he -- was he excluded from or told that he could 

15 not attend any of those meetings? 

16 

17 

A 

Q 

Not to my knowledge. 

Had he appeared at any of those meetings, would he 

18 have been permitted to sit and participate as any other partner? 

19 

20 

A 

Q 

Yes, indeed. 

Did you consider Mr. Foti to be a member of your 

21 partnership until the end of the year, which was September 30, 1976? 

22 A Yes. 

23 MR. RAKES: I believe that's all. 

24 CROSS-EXAMINATION 

25 BY MR. WOOTEN: 

26 Q Mr. Dillon, was Mr. Foti notified in advance of any of 

27 the meetings the partners held during the month of August? 
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1 A It is my understanding that Mr. Perkins invited Mr. 

2 Foti to attend the meetings. To my knowledge he was not. 

3 

4 you? 

5 

6 yes. 

7 

8 

9 

Q 

A 

Q 

A 

Q 

I assume you know that because Mr. Perkins told 

Mr. Perkins was directed by the partners to do so, 

He was not invited to any other meetings specifically? 

Not specifically, no. 

When Mr. Foti •s resignation was discussed, what to 

10 do about it, was there any possibility or any consideration given to 

11 the possibility of immediately terminating Mr. Foti? 

12 

13 

A 

Q 

No, sir. 

Was it discussed that he should wind up his matters 

14 by Friday that week and take a leave of absence for the balance of 

15 the two months? 

16 

17 

A 

Q 

Yes. 

After his rejection of that proposal, he was advised 

18 that he should not contact the clients without someone else in the firm 

19 being present and that he should accumulate no further chargeable 

20 time, is that correct? 

21 A That's correct. Except he was to spend his time in 

22 transition of the accounts of the firm. 

23 

24 

25 

Q 

A 

Q 

26 appointments? 

Did you visit some of the clients of the firm? 

Yes, I did. 

Did you advise Mr. Foti of the times of the 
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I did not. 

Did you ask him specifically to accompany you to any 

did not. 

MR. WOOTEN: Thank you. That's all. 

MR. RAKES: We don't have any questions, Your 

8 [WITNESS EXCUSED] 

9 LACY w. HANSEN I 

10 a plaintiff, called as a witness in his own behalf, being first 

11 duly sworn, testified as follows: 

12 DIRECT EXAMINATION 

13 BY MR. RAKES: 

14 

15 

16 

Q 

A 

Q 

Please state your name. 

Lacy W. Hansen. 

Mr. Hansen, I believe you are a partner in the 

17 accounting firm of Andrews, Burket & Co.? 

18 

19 

20 years? 

21 

22 

A 

Q 

A 

Q 

Yes, sir. 

Have you been a partner in that firm for .some several 

Yes, since 1954. 

Were you a partner in the firm when Mr. Foti was 

23 also one of the partners? 

24 

25 

A 

Q 

Yes, I was. 

Have you had occasion over the years to work with 

26 Mr. Foti in the performance of accounting services for clients of the 

27 firm? 
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1 A Yes, sir. 

2 Q When were you first aware that Mr. Foti was 

3 considering resigning from the firm? 

4 

5 2. 

6 

A When I received his letter of resignation on August 

MR. RAKES: Without intending to lead the witness 

7 too much, Mr. Wooten, I will try to hurry through, out of respect for 

8 all the people involved in the case. 

9 MR. WOOTEN: Mr. Rakes, a lot of this testimony is 

10 repetitive. If you want to lead him through the repetition, it will be 

11 satisfactory with me. 

12 MR. RAKES: Thank you. 1111 try to be as 

13 expeditious as I can. 

14 [Mr. Rakes, resuming] 

15 Q Mr. Hansen, you have been present in the courtroom 

16 during the testimony of all the witnesses in this case. Can we 

17 correctly assume that you participated in the various discussions and 

18 meetings with other partners of the firm relating to the acceptance of 

19 Vic 1s resignation, the reassignment of certain clients of the firm to 

20 other partners, the visitation of those clients, and so forth? 

21 A Yes, I was present at all of those meetings. 

22 Q Do you have anything to add to what we have already 

23 put before the jury? 

24 A Well, we have discussed the fact that we requested 

25 that he not visit any of the clients. And on one occasion when we 

26 were visiting a client we found him there, and we said nothing at all 

27 to him about it and took no action. 
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Q Was it the firm 1s objective to make certain that the 

that the new partner who was responsibility for the client was up-to-

date and knew everything that was going on relating to that 

particular client? 

A Yes. 

Q When did you first find out that Mr. Foti was taking 

the position that rather than resigning from the firm he was being 

expelled? 

A 

Q 

A 

Q 

he considered 

30, 1976? 

A 

Q 

When I received his letter of August 30. 

August 30? 

Is that what it was? August 30 or 31. 

From the firm of Andrews Burket•s standpoint, was 

a partner throughout that fiscal year until September 

Yes, sir. 

Did he receive all compensation that any other 

partner at his level received? 

A Yes, sir. 

Q Have payments been made to him pursuant to the 

terms of this written partnership agreement upon his resigning from 

the firm? 

A Yes, sir. 

Q Relating to capital and those types of things in 

addition to earning? 

A Yes, sir. 

Q And are additional payments due to him under the 

terms of this agreement? 
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A Yes, sir. Two additional substantial payments. 

Q But they are not due yet? 

A That's right. Th~y are being paid. 

MR. RAKES: I believe that's all. 

CROSS-EXAMINATION 

BY MR. FOX: 

80 

Q Mr. Hansen, you stated you went to a client's place 

and saw Mr. Foti there. 

A No, I did not state that I did. I said we did, 

referring to some member of our firm. 

Q You don't know that yourself? You weren.•t there? 

A No, I was not. 

Q So you don't know whether it really happened or not 

of your own knowledge. 

A I know that we did not mention it to him. 

Q Now, Mr. Hansen, you've shown some familiarity 

you were the senior audit partner, is that correct? 

A That's correct. 

Q You have shown some familiarity with the agreement. 

Maybe you're the proper person to tell us about this agreement. 

Would you look at it? 

[Document shown to witness] 

Are the payments that have been made to Mr. Foti, if 

in fact he had been involuntarily terminated, that payment would have 

been due as of when? What would have been the close-out date under 

your agreement? 
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I do not know. 

I sn•t it the month prior to that in which he is 

I don't know. 

Will you look at the agreement and tell us? 

Yes, I will. 

7 THE COURT: Mr. Fox, so we don't have a hide-and-

8 seek game, would you tell him what section you are referring to. 

9 MR. FOX: I'll show it to him. 

10 

11 

Q 

A 

11 As of the last day of the month requested. 11 

That's right. That doesn•t relate to the payments. 

12 don't know whether I could explain it quickly or not. 

13 Q Assume this happened during the year, it would have 

14 been a different month other than September 30, the year-end? 

15 A No. I think this section is right here. Any partner 

16 who voluntarily or involuntarily withdraws or resigns before reaching 

17 his retirement date, or early retirement date, shall be entitled to 

18 receive the benefits determined under A of this Article. These are 

19 payable one-third --

20 Q That's under A. But what month does that refer to? 

21 Don•t you determine it as of the month prior to the withdrawal? 

22 A That's right. He wi II be determined to have retired 

23 or withdrawn under this section right here. 

24 Q 

25 what? 

26 A 

Which would be the month pr·ior -- the month of 

On the last day of the month requested. 
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Q In this case wouldn't that have been July 31? 

A No, that would have been August 31, as I understand 

it. 

Q Let's use that date. Now knowing how your firm 

flows, in view of Mr. Perkins's testimony that August and September 

are relatively dead months, would the amounts owed Mr. Foti bee 

greater or lesser on August 31, by your determination? 

THE COURT: Greater or lesser than what? 

MR. FOX: Than September 30. 

A Well, we have had an operating cycle that -- I'm not 

real I y sure how the payments under that section are computed. 

There is a section where you prorate the entire year in the case of a 

debt, and I think probably we would have prorated and given him 

eleven-twelfths of the entire year. 

In any case then there would have been no 

difference. It would have been greater by his staying until 

September 30 1 by his remaining a partner until September 30, than 

had he withdrawn during August. 

Q Would you have closed out the books, though 1 as of 

August? 

A No, we did not. 

Q In case of the involuntary termination, wouldn't the 

books have been closed out as of August? 

A No. We don't. 

Q Have you ever had an involuntarily terminated 

partner? 
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A No, but it's provided for. 

Q All right. What does it say? realize that's 

campi icated. I'm not an accountant. 

[Reading] "It shall then be reduced by any net 

capital account deficiency. 11 

Wasn't that at that point a capital account plus? 

A I don't really know. We didn't close the books, and I 

don't know.· think there may have been a deficiency. 

Q Well, now, during the month of September were you 

aware of the demand made by Mr. Foti 1 made by me on behalf of Mr. 

Foti, that all sums due him as a terminated partner based on Andrews 

Burket's company statement of July 31 be paid to him? 

A Yes 1 I'm aware that that was in your letter. 

Q So you knew then of his demand? 

A Yes. 

Q The position he was taking? 

A That's correct. 

Q That it would be based on July 31? 

A That's right. That was not in accordance with the 

partnership agreement. 

MR. RAKES: What was the date of that letter? 

MR. FOX: September 16. 

MR. RAKES: That was after the August 30 letter? 

Q You were aware then of the particular date which the 

demand was made? 

A That's correct. I knew that July 30 was the date 

that was in your letter. 
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Q All right, sir. What did the partners decide to do 

about that? Did you-all have a meeting on that? 

A We made no decision because we still considered Vic 

to be a partner. 

Q Well, you-all had many other meetings in which Mr. 

Foti wasn't present. Let me ask this question just to clear up the 

situation. Was Mr. Foti ever notified of any of these meetings, to 

your knowledge, other than the special invitation to him to come to 

the one on August 17? 

A No. Let me say this. During the month of August, 

Vic only came to the office like at ten o'clock and left by two, plus 

leaving for lunch. When he was in his office, a good part of the time 

his door was closed. So had I wanted to communicate with him it 

would have been difficult. 

Q You-all were holding meetings fairly regular during 

that first week. 

A [INDICATED AFFIRMATIVE] 

Q How many would you say you had during that first 

week? 

A The same number everyone else said -- three. 

Q Three? Monday 1 Tuesday --

A Monday 1 Tuesday, and Wednesday. 

Q Wasn •t there one· on Thursday? 

A Well, if there were one on Thursday, then there 

wasn't one on Wednesday. There were three. 

Q Plus some sort of meeting on Friday, a staff meeting? 
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A Yes, that is regularly scheduled. 

Q That would not have been the appropriate place to 

discuss these matters? 

A Oh, no. 

Q Much has been made of the fact Mr. Foti didn 1t c.ome 

to the meeting on Friday. You just wouldn't discuss this kind of 

thing there, would you? 

A No, we wouldn't have. 

Q So there were three meetings that week. All right. 

How many were there the following week? 

A I don't know. I wou'd say there were none, because 

at least three of us were at Myrtle Beach that week. 

Q All right. Wait a minute. We have had testimon·v 

that two or more constituted a meeting. Did you-ali discuss this dowr. 

in Myrtle Beach? 

A No, we didn't. 

Q All right. I'm being facetious. 

The next week, the week of the 17th, how many 

meetings did you have? 

A There was only one meeting that week. :hat was :t~e 

regularly scheduled meeting. 

Q Now Mr. Foti was asked to come to that fo' a 

particular purpose, was he not? 

A Yes. I understand he was. 

Q That purpose being to discus5 why he was tea .. nng? 

A (INDICATED AFFIRMATIVE] 

TESTER-PERDUE LIMITED 
ROANOKE. v~RG!NI.A 

14.~ 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

~ 27 

86 

Q How many other meetings were held thereafter? 

A None that I can recall. 

Q No meetings held between then and the September 

meeting? 

A None that I can recall. 

Q So the various matters like the August 30 letter 

didn't bring about a meeting? 

A It brought about discussions. I can't recall the 

meeting of more than two of them. I talked to Ike about it. 

Q You-all decided how to reply to it? 

A No, I think we had counsel advice as to how to reply 

to it. 

Q You did have counsel at the point of the August 

letter? 

A Yes. 

Q You and Ike met with counsel? 

A No, I don't think -- I don't recall. I did meet 

with --

Q Mr. Hanson, since you remember some things better 

than others, it's only natural --

A That's right. It has been approximately a year. 

Q But as far as you know there could have been a 

number of meetings? 

A And 11m sure there were, yeah. 

Q Now to your knowledge, was Vic Foti ever invited to 

any of those meetings other than the one on August 17 where he was 

invited for a very limited purpose? 
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A No, to my knowledge he wasn't. 

Q Were decisions made at all those meetings affecting 

the firm and affecting Vic? 

A Yes, but we didn't feel it was appropriate for him to 

be there. We were talking about his termination. 

Q All right. Now that's the point. You did not feel it 

was appropriate for Vic Foti to be there? 

A His resigning, right. 

Q You didn't feel it was appropriate for him to be 

there, since he was no longer with you? 

A Well, on Monday, the first day, when we were 

discussing this letter --

Q Thereafter you felt --

THE COURT: Let him answer. 

Q Excuse me. Finish. 

Q Excuse me. Finish your answer. 

A On Monday we were discussing the letter we had 

received from him. He was not in the office. We were deciding what 

we should do about his resignation. 

Q How about on Tuesday? It has been testified, if you 

remember, Mr. Foti was there early. 

A At that time we didn't give any consideration as to 

whether he should be invited. 

Q Did you ask him? 

A No, we did not. 

Q Since there has been testimony he was there all day 

that day. think Mr. Cook testified he was there early that morning 

when he came in. 
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A I don't recall. 

Q And the next meeting, the same thing? 

A Yes, whenever that was. 

Q You didn't ask him then? 

A No. 

Q All right. So this was more or less deliberately you 

did not ask him? 

A Not deliberately because I don't think it occurred to 

us. We were just -- we were discussing his resignation. 

Q Therefore it wasn't appropriate for him to be there, 

in your opinion? 

A Yes. 

MR. FOX: Thank you, Mr. Hansen. 

MR. RAKES: That's all. 

[WITNESS EXCUSED] 

WILLIAM E. SPENCER, JR. 

called as a witness by the plaintiff, being 

first duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. EDWARDS: 

Q Would you please state your name and address for the 

record. 

A William E. Spencer, Jr., 4937 Greenlee Road, 

Roanoke, Virginia. 

Q And by whom are you employed? 

A Andrews, Burket & Co. 
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In what capacity? 

11m on the audit staff. My title is manager. 

And how long have you been employed by Andrews 

4 Burket as a manager? 

5 A 11m not sure of the exact year as a manager -- three 

6 or four or five years. I'm not sure. I have been with the firm twelve 

7 years. 

8 

9 

10 

Q 

A 

Q 

You work in the Roanoke office, is that right? 

That• s true. 

Directing your attention to August of 1976, around 

11 the firs~ of August, can you tell the jury when you first learned that 

12 Mr. Vic Foti, a partner in the firm, was resigning? 

13 A Ike Perkins had a meeting of the people in the office 

14 and informed us that Vic Foti had resigned from the firm. 

15 

16 

17 

18 

19 

Q 

A 

Q 

A 

Q 

And approximately when was this? 

I think it was after lunch on a Monday morning. 

And what was your reaction to this? 

I was surprised. 

Did you participate in any of the meetings later on 

20 regarding the determination -- regarding his resignation and in 

21 particular in regard to the transfer of clientele to the other partners 

22 in the firm? 

23 

24 

A 

Q 

Meetings with who? 

Are you aware that the partners had other various 

25 meetings and get-togethers later in the month -- later on that week? 

26 A Yes. 
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1 Q Did you participate in any of these meetings? Were 

2 these partnership meetings? 

3 A No, I did not participate in any of these meetings. 

4 Q So this was a partners matter and not someone who 

5 was not a partner? It was not your business, in other words, to get 

6 involved in this? 

7 A That• s true. 

8 Q Does the firm of Andrews, Burket & Co. have any 

9 restrictions on your employment if you were to resign? Upon your 

10 activities if you were to resign from the firm? 

11 A I have an agreement that if resign from the firm 

12 and go into public accounting and -- I should say continue in public 

13 accounting -- that any Andrews Burket clients that may ask for my 

14 services, I have agreed that I will pay a portion back to Andrews 

15 Burket. 

16 Q l 1d like to show you this document and ask if you can 

17 recognize it. 

18 [Document shown to counsel and witness] 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A 

Yes. 

And wh-at is this document? What is this? 

Do you want me to read it? 

Well, what is it? 

It's a manager's agreement. 

MR .. WOOTEN: Your Honor, I would object to further 

25 questions along this line until such time as any agreement Mr. 

26 Spencer may have with the firm becomes relevant to Mr. Foti's 

27 situation. 
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MR. EDWARDS: Your Honor, we're trying to show 

that this is a common thing among accountants and that this 

agreement is very similar to, if not exactly identical to, the agreement 

that Mr. Foti had. 

THE COURT: Well, I think the issue for the jury is 

whether he voluntarily or involuntarily terminated with the company. 

don•t believe it is material. I sustain the objection. 

MR. EDWARDS: I have no further questions. 

THE COURT: Mr. Wooten? 

MR. WOOTEN: No questions. 

[WITNESS EXCUSED] 

ODELL HAMDEN I 

called as a witness by the plaintiff, being 

first duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. RAKES: 

Q Mr. Hamden, please state your name. 

A Odell Edward Hamden. 

Q believe you are a partner in the firm of Persinger, 

Foti & Company? 

A That's correct. 

Q Mr. Foti is currently a partner in that same firm? 

A Yes. 

Q And thus a partner of yours in the practice of 

accounting? 

A That•s correct. 
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1 Q Locally 1 R. L. Persinger &. Company 1 I believe, 

2 operates under the name of Persinger I Foti & Company I is that 

3 correct? 

4 

5 

A 

Q 

That• s correct 1 sir. 

But the partnership -- the correct name of the 

6 partnership is R. L. Persinger & Company? 

7 

8 

A 

Q 

That•s correct, sir. 

And Vic is a partner in that partnership along with 

9 you? And how many other partners are there? 

10 

11 

A 

Q 

12 have offices? 

13 A 

14 West Virginia. 

15 Q 

Six other partners. 

You have an office in Roanoke. Where else do you 

Galax, Virginia, Covington, Staunton 1 and Beckley 1 

Mr. Hamden, when did you first consider with Vic 

16 Foti the possibility of his becoming a partner in your firm? 

17 A In terms of time, sir 1 it was approximately a year ago 

18 or a little over. Sometime after he had resigned from his firm and 

19 also had indicated to, I suppose, the general public that he was 

20 considering going into business for himself. 

21 Q believe an announcement went out with an October 

22 I, 1976, date indicating that Mr. Foti had joined the firm and that the 

23 name of the Roanoke office would be Persinger 1 Foti & Company, is 

24 that correct? 

25 

26 

A 

Q 

27 October I --

Yes, sir. 

So it would have had to have been sometime prior to 
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A It was. 

Q That that you considered with Mr. Foti his possible 

role in your firm? 

A Yes, sir. 

MR. WOOTEN: Your Honor, again I would object to 

the relevancy of this questioning, unless there is some contention 

that there was some arrangement made with this gentleman and his 

partners prior to August I, or that it had something to do with Mr. 

FotPs either voluntary or involuntary termination during the month of 

August? 

MR. RAKES: Your Honor, Mr. Wooten and Mr. Fox 

keep talking about August I as being an important date. The 

resignation in evidence that Mr. Foti submitted said he was resigning 

effective September 30. He was treated as a partner in the firm of 

Andrews Burket until September 30. He received payments as a 

partner in the firm until September 30. And l think it is relevant on 

this allegation that he was expelled from the firm, to determine what 

was going on during the month of August and September insofar as 

Mr. Foti is concerned. 

THE COURT: I overrule the objection. 

MR. RAKES: I've forgotten the question, Mr. 

Hamden. 

THE COURT: Start all over again. 

Q I was inquiring as to your best estimate of when you 

first started discussions with Mr. Foti relating to his joining the firm. 

We have established that it would have had to have been prior to 

October I, 1976. 
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1 A Yes, it was prior to October I. 11m not absolutely 

2 certain with respect to when we made the first contact. I think it was 

3 the last part of August. 11m not absolutely certain, but it was after 

4 it was clearly determined he was not going to remain with them. 

5 Q Did you personally consider this with him or did you 

6 have a committee of your firm to do that? 

7 A asked one of my partners, who was a schoolmate of 

8 Mr. Foti, to call him and inquire if there would be any possibilities 

9 that he would be interested in coming with our firm. 

10 Q And I take it that led to some discussions which 

11 ultimately led to a partnership of Mr. Foti and your firm? 

12 A Yes, sir. 

13 Q Is your firm currently performing accounting work, 

14 your firm and Mr. Foti as a partner in your firm, currently 

15 performing accounting work for a number of clients who are former 

16 clients of Andrews Burket? 

17 

18 

A 

Q 

Yes, sir. 

And I take it that these clients are being handled in 

19 the customary fashion, whereby you submit bills for your services 

20 rendered and you get paid for the services rendered? 

21 A Hopefully. 

22 Q Are you aware of Mr. Foti performing any accounting 

23 work during the month of September of 1976 prior to the time you 

24 officially went into partnership with him on October I? 

25 A Only by virtue of the fact that he had some contact 

26 with some of his clients. 
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Q Are you aware that Mr. Foti performed accounting 

work for some of those clients during the month of September, and 

then after October I billed for that work, and payments were made to 

Persinger, Foti and Company? 

A I think that would be a fair statement. 

Q At the time Mr. Foti became a partner in your firm, 

Mr. Hamden 1 or when you were considering a partnership for Mr. 

Foti, were you aware that he was a party to a partnership agreement 

with the partners of Andrews, Burket & Co.? 

A Yes, sir. 

Q Had you had occasion to review that agreement? 

A I believe I reviewed it on a I imited basis, yes, sir. 

Q Were you aware that it had a provision in it that if 

Mr. Foti performed work for any of the clients of Andrews, Burket & 

Co. that certain payments would be required to be paid back to 

Andrews Burket? 

A Yes, sir. 

Q And he was made a partner in your firm on that 

basis? 

A He was made a partner in our firm, sir, on the basis 

that we wanted him. If he brought work with him and he had a 

commitment for that work, why 1 we were perfectly willing to honor it. 

Q And if it were determined that payments were due 

and owing to Andrews Burket you agreed, Persinger, Foti & 

Company, to make those --

no relevance. 

MR. FOX: Your Honor, this is objected to as having 
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1 THE COURT: It's relevant in terms of his going to 

2 the company. Overrule the objection. 

3 Q Mr. Hamden, did R. L. Persinger & Company enter 

4 into an agreement with Mr. Foti that any payments required to be 

5 made under this agreement that he had with Andrews Burket would be 

6 paid by R. L. Persinger & Company? 

7 A Mr. Foti expressed -- made the observation that he 

8 wanted to live up to his commitments, and we said that if he had any 

9 obligations as a result of this action that we expected to honor them. 

10 Q So any payments he would have to make under this 

11 agreement were not out of his pocket; they are out of the firm of 

12 which he is a partner? 

13 

14 

A That's correct, sir. 

MR. RAKES: believe that's all. 

15 CROSS-EXAMINATION 

16 BY MR. WOOTEN: 

17 Q Mr. Hamden, the contacts -- the discussion between 

18 your firm and Mr. Foti, who initiated those discussions? 

19 

20 

21 

22 

A 

Q 

A 

Q 

We did, sir. 

You contacted Foti? 

Yes, sir. 

And this was sometime either the end of August or 

23 sometime in September? 

24 

25 

A 

Q 

Yes, sir. 

Then was it necessary to have discussions about 

26 whether you could come to an agreement as far as his becoming a 

27 partner in your firm? 
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A Well, if I might explain just a second. We had known 

Mr. Foti for a number of years. And as I stated earlier, one of my 

partners is a schoolmate of his. We had a lot of respect and regard 

for Mr. Foti in our firm. We felt that we needed a man of his ability 

to become a part of our Roanoke office. The fact that he could or 

could not bring business with him was immaterial. We wanted him. 

Q All right. You indicated to Mr. Rakes that you were 

aware of the agreement that Mr. Foti had. And Mr. Foti, I think you 

said, told you he intended to live up to his agreement to whatever 

extent he was obligated to do so? 

A Yes, sir. 

Q Were you aware of the fact that there was some 

question in his mind as to whether he had been involuntarily 

terminated by his partners? 

A Yes, sir. 

Q In any event there was certainly nothing as far as 

you or the present partners in your firm had to do with anything that 

Mr. Foti did prior to August I, 1976. 

A None whatsoever. 

MR. WOOTEN: That1s all. 

THE COURT: Anything further? 

MR. RAKES: No, sir. 

[Witness excused] 

MR. FOX: I wish to take exception to the Court•s 

ruling in allowing Mr. Hamden to testify to the contract he personally 

had with Mr. Foti on the grounds that it is irrelevant to the question 

before the jury. 
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1 ADDISON DALTON, 

2 called as a witness by the plaintiff, being first duly sworn, 

3 testified as follows: 

4 DIRECT EXAMINATION 

5 BY MR. RAKES: 

6 

7 

Q 

A 

Would you please state your name and address. 

My name is Addison Dalton, 6000 Upham Drive, 

8 Richmond, Virginia. 

9 Q I believe you are a certified public accountant, Mr 0 

10 Dalton 1 is that correct? 

11 

12 

13 

A 

Q 

A 

That is correct. 

When did you become a CPA? 

passed the examination in 1947 and received my 

14 certificate in 1949 0 

15 Q Would you give us a brief resume of your educational 

16 background as well as your professional experience? 

17 A I received a Bachelor of Arts degree from the 

18 University of Richmond in 1943, Master of Science and Business 

19 Administration, 19460 

20 I went into public accounting after l graduated 1 was 

21 in -- worked for a CPA firm for four years, then opened up a 

22 proprietorship. Two years later l became a partner in a firm. I have 

23 been a partner in a number of firms since then. 

24 I am a member of the American Institute of CPAs, the 

25 American Accounting Association, the Virginia Society of CPAs o 

26 have been made a member of the Board of Directors of the Virginia 

27 Society, editor of its magazine, past president of the Richmond 

28 chapter of the Virginia Society of CPAs. 
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Q You indicated that you had been a partner in several 

partnerships in the course of your accounting career. 

A That is correct. 

Q In these partnerships that you have personally been 

involved in, Mr. Dalton, has it been customary to have a written 

partnership agreement? 

A Yes, in all instances. 

Q In those agreements, Mr. -- let me back up here and 

ask you another question. 

At my request, have you had occasion to review the 

partnership agreement of Andrews, Burket & Co., which has been 

introduced into evidence as Plaintiff's Exhibit Number I and 

particularly paragraph Roman numeral VI, little iv of that agreement 

on page 4? 

A Yes, I have read that agreement. 

Q And I believe it has been placed in evidence that that 

paragraph that I have just enumerated has to do with a partner 

leaving the firm and performing work for clients of the firm, and 

compensation that would be required for that. Is that correct? 

A That's correct. 

Q In the written agreements that you have been a party 

to over the years, have there been provisions in those agreements, 

though maybe not identical to this provision, but the same type of 

provision? 

A Yes. Normally there has been an agreement of this 

sort. Not this exact wording, but similar. 
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Q In your experience both as an officer of various CPA 

organizations and being active in these various organizations, has 

it -- is it your understanding that this type of provision is commonly 

employed in the accounting profession? 

A Yes, I would say that is correct. 

, Q Is there any regulation or rule that you know of 1 Mr. 

Dalton, that would suggest or indicate that such a provision in an 

agreement is improper from a professional standpoint for CPAs to 

enter into? 

A Not to my knowledge. 

Q During the course of your experience and career as a 

CPA, has your firm or any of your firms had occasion to buy the 

practices from other individual accountants or other accounting firms? 

A Yes 1 we have on occasion. 

Q And in doing that, could you just give us a little 

brief resume of the type of arrangements that are made from time to 

time for the payment for those clients? 

A Normally it will relate to the volume of fees or 

business that the CPA is carrying on. And it will vary, depending 

upon the quality and the type of practice. But it will normally be 

related to the, what we call 1 volume of fees or gross receipts of the 

practice, figured out over a period of years. 

Q Have you been familiar with any 1 Mr. Dalton, that 

have resulted in maybe a third of the fee for a period of three years 

or such as is indicated in this agreement? 

A That would not be unusual for that type of 

arrangement. 
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1 Q Having had experience with these types of 

2 agreements as well as with the purchasing of practices, in your 

3 opinion, Mr. Dalton, is a payment schedule as indicated in the 

4 paragraph you've just referred to a reasonable one? 

5 A I would say so. 

6 MR. RAKES: Those are all the questions I have. 

7 CROSS-EXAMINATION 

8 BY MR. WOOTEN: 

9 Q Mr. Dalton, when you indicate that there is no rule 

10 that you are aware of, you are speaking of rules within the profession 

11 and not necessarily legal rules. 

12 

13 

A 

Q 

That•s correct. 11m not qualified to comment on that. 

When you buy another man's accounting practice, I 

14 assume that before you buy it you would review his clients as to who 

15 they are and how many he has and what they bill, and so on and so 

16 forth. 

17 A Usually you would make a careful review of the 

18 situation. 

19 Q So when you entered into the agreement to get these 

20 clients you would know what you were getting? 

21 

22 

A 

Q 

To the best of your ability, right. 

If the person that were selling or offering to sell 

23 their accounting business asked for a percentage that would not 

24 enable you to service the clients on an economical basis, you would 

25 have to refuse to buy the practice, wouldn 1t you? 

26 A I would say that would be correct. 
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1 Q And if you were obligated under one of these 

2 termination agreements to pay a certain percentage of a fee back to 

3 someone else who claimed the client, and that client came to you for 

4 legal -- for accounting services, and based on your expenses and 

5 your firm you could not service that client and pay the percentage 

6 back, you would again have to decline the representation of that 

7 client, wouldn 1t you? 

8 A I think if you came to the conclusion that it was not 

9 economically feasible, it would discourage you from accepting the 

10 client. 

11 MR. WOOTEN: Thank you. 

12 REDIRECT EXAMINATION 

13 BY MR. RAKES: 

14 Q Mr. Dalton, in an agreement like you have before you 

15 unlike where a firm goes out and buys the practice of another 

16 accountant, the partners to this agreement would know better than 

17 anyone else the quality of the clientele involved and the profitability 

18 of serving those clients, would they not? 

19 A If you had been a partner in the firm you would 

20 normally be familiar with the clientele. 

21 RECROSS-EXAMINATION 

22 BY MR. WOOTEN: 

23 Q One further question. If you purchase clientele from 

24 someone else, do you. get the working papers or the file along with 

25 the client, if the client chooses to use your firm at no further cost? 

26 A I would say in most cases this would be -- of course 

27 all of these agreements are subject to the approval of the clients 

28 themselves. 
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1 Q I understand. Ultimately, no matter which type of 

2 agreement you're talking about, iVs the client's choice as to who does 

3 his accounting work? 

4 A That is correct. 

5 MR. WOOTEN: That's all. 

6 [WITNESS EXCUSED] 

7 VICTOR F. FOTI, 

8 a defendant, called as an adverse witness by the plaintiff, 

9 being first duly sworn, testified as follows: 

10 DIRECT EXAMINATION 

11 BY MR. RAKES: 

12 

13 

14 

15 

16 

Q 

A 

Q 

A 

Q 

Please state your name. 

Victor F. Foti. 

Where do you live, Mr. Foti? 

4713 Easthill Drive, Southwest, in Roanoke. 

Mr. Foti, it has been testified to here today, and you 

17 have been present during the proceeding, that you were a partner in 

18 the firm of Andrews, Burket & Co. for some period of time prior to 

19 submitting a letter of resignation dated August I, 1976, is that 

20 correct? 

21 

22 

A 

Q 

Yes, it is. 

I hand you Plaintiff's Exhibit 2 -- and this is on 

23 checked paper, which I suppose is accounting-type paper -- and ask 

24 you if this is the letter of resignation that I have just referred to? 

25 

26 

A 

Q 

Yes, it is. 

Mr. Foti, would you please read, starting at who it's 

27 directed to, and read that letter into the record. 
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A It is dated August I, 1976. [Reading] 11 To the 

partners, from Vic Foti: I hereby give you my notice to resign from· 

the partnership of Andrews, Burket & Co. effective September 30, 

1976. This has been a very difficult decision for me, and I have 

reluctantly postponed it for some time. I hope that the severance can 

be amicable, and I will do everything to keep it so from my 

standpoint. have not solicited any of our present clients, and don't 

intend to do so. I do feel that I will stay in public accounting in 

Roanoke after I have completed all my obligations I have under the 

present partnership agreement. I am sorry that I have come to this 

conclusion, but feel that I must now look elsewhere for the future. 

came to Andrews, Burket & Co. and enjoyed my relationship for 

years. I feel that I cannot enjoy the future as the past, and this has 

brought on my decision to resign. Sincerely, Victor F. FotP' 

Q I believe the firm of Andrews Burket responded to 

your Jetter, or at least Mr. Perkins did on behalf of the firm, by 

letter dated August 2, 1976, which is Plaintiff's Exhibit 3, is that 

correct? 

A Yes. 

Q Mr. Foti, as a partner in the firm of Andrews, 

Burket & Co., did you -- were you a party to a partnership 

agreement? 

A Yes, I was. 

Q During all the period of time that you were a partner 

with Andrews Burket, was there a partnership -- one. or more 

partnership agreements in effect? 
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A Yes, there was. 

Q And from time to time was that partnership agreement 

amended so as to let a new partner in or change the percentages of 

interest, and then a new one would be typed up and signed by 

everybody? 

A That's correct. 

Q And I believe it has been testified to that between 

1969 and the one that was in effect at the time you left that there were 

some four or five of these agreements. Is that your recollection? 

A Yes, sir. It's basically an amendment or appendix on 

October I of each year. 

Q The substance of the agreements generally remained 

the same and the numbers and the partners -- names of new partners 

were added is what was changed? 

A That's what was changed. 

Q In each of those agreements, do they contain a 

paragraph similar to paragraph VI, iv, relating to the responsibilities 

of a partner upon resignation vis-a-vis clients of Andrews Burket? 

A Yes. 

Q And you were familiar with that paragraph? 

A Yes. 

Q All right. Did you ever express any objection or 

concern in connection with that paragraph being in this agreement? 

A No, I did not. 

Q Did you understand what the consequences of the 

paragraph were -- what· the paragraph means? 
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Yes. 

There was never any problem among the partners of 

3 the firm as to what the paragraph was intended for, is that correct? 

4 

5 

A 

Q 

Not to my knowledge. 

The paragraph that I just referred to, Mr. Foti, 

6 begins with this s~ntence, and I quote, 11 During the twenty-four 

7 months immediately following the termination of his membership in the 

8 partnership, unless such termination is involuntary under the 

9 provisions of Article V. 2 of this agreement11 
-- let me stop right there 

10 and ask you if your termination was under the provisions of Article 

11 V. 2 of this agreement? 

12 A The termination· as submitted on August I was 

13 according to that first sentence. 

Q Was according to the first sentence? 

A [INDICATED AFFIRMATIVE] 

14 

15 

16 Q So the last, then, would not be applicable according 

17 to this situation? 

18 

19 

A 

Q 

That's right, as of that day. 

At any later date were you ever terminated pursuant 

20 to the provisions of Article V. 2 of this agreement, to your knowledge? 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

It is my opinion that I was. 

All right. Let's look at Article V .2. 

Is that dealing with involuntary? 

V .2. Would you read the first sentence of V .2? 

[Reading] "If the partners (other than the partner 

26 with respect to whom action is under consideration) determine by vote 

27 that it would be to the best interest of the partnership because of a 
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partner•s disability 1 incapacity 1 misconduct, or neglect of duty, or 

any other reason, for a partner to retire or withdraw from the 

partnership, he shall be requested to retire or withdraw as the case 

may be. 11 

Q To your knowledge, was there ever any affirmative 

vote by those partners other than yourself to terminate you under 

Article V. 2? 

A Are you tal king about a specific vote? No, not to my 

knowledge. 

Q Do you know of any vote or discussion on the part of 

the other partners to terminate you under the provisions of Article 

V . 2 of this agreement? 

A No. 

Q And going on in the sentence that I was reading and 

because I interrupted myself, let me start at the beginning again: 

11 0uring the twenty-four months immediately following 

the termination of his membership in the partnership, unless such 

termination is involuntary under the provisions of Article V. 2 of this 

agreement, a partner will not offer to perform or perform services as 

a 20 certified public accountant or public accountant to any client of the 

21 partnership. 11 

22 During the twenty-four months following your 

23 termination in the partnership have you offered to perform or 

24 performed services as a certified public accountant or public 

25 accountant to any client to the partnership of Andrews, Burket & 

26 Co.? 
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A Only those clients that have come to me first. 

Q But you have performed the services for those 

clients? 

A Yes, sir. 

Q And the next sentence, Mr. Foti, 11 A partner 

violating this subsection shall pay to the partnership an amount equal 

to one-third of each year• s fee collected for a period of three years. 

Such amount is due when collected from the client by the former 

partner. 11 

Have you collected any fees from former clients of 

Andrews, Burket & Co.? 

A Yes, after October 1976. 

Q After October 1976? 

A [INDICATED AFFIRMATIVE] 

Q That would be the time that you went into 

partnership with R. L. Persinger & Company? 

A That•s correct. 

Q And have you remitted one-third of each year•s fees 

collected to the firm of Andrews, Burket & Co.? 

A No, I have not. 

Q Did you collect any fees after October I, 1976, for 

work you performed during the month of September of 1976? 

A Yes. 

Q During September 1976 you were not a member of the 

partnership of R. L. Persinger & Company, were you? 

A That•s correct. 
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1 Q And during September -- your resignation as it was 

2 tendered to the firm of Andrews Burket specified that you were 

3 resigning as a partner as of September 30 1 1976, is that correct? 

4 A Yes. 

5 Q And from Andrews Burket's standpoint you have 

6 been considered as a partner, for purposes of accounting 1 payments, 

7 and so forth, through September 30, 1976? I'm saying from their 

8 standpoint, now. 

9 A You will have to ask them. I suppose that is a matter 

10 of opinion. 

11 Q From your standpoint were you a partner in the firm 

12 of Andrews, Burket & Co. during the month of September 1976? 

13 

14 

A 

Q 

No, I was not. 

Who made the decision as to the point when you no 

15 longer were a partner? . 

16 A made the decision after consulting with legal 

17 counsel. 

18 Q You made that decision? The partnership had no 

19 part in it, is that correct? ·The partnership of Andrews Burket? 

20 

21 

A 

Q 

Only by their acts. 

And you commuryicated to them in your letter of 

22 August 30 that it was your opinion that you were no longer resigning, 

23 but instead had been terminated 

24 

25 

26 

A 

Q 

A 

That's correct. 

-- or expelled from the firm. 

Yes. 
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Q But yet there is no specific meeting or vote or a 

specific act of the partnership which you can describe to us which 

expelled you from the firm. 

A I have no record of any of the minutes. I couldn't 

state that there has not been any. 

Q Did any partner of Andrews, Burket & Co. ever 

exclude you from any meeting that they had during the months of 

August and September? 

A If you are discussing the fact that meetings were 

held without my knowledge, I would say yes. 

Q t•m asking about being excluded. Did you ever 

attempt to attend any meeting of that partnership during the month of 

August and September 1976 that you were not granted admission to 

that meeting? 

A No. 

Q Were you in fact requested to attend at least one or 

possibly more meetings of the partnership of Andrews Burket when 

you declined to attend? 

A Mr. Perkins asked me specifically to attend the 

August 17 meeting and critique each partner individually, personally, 

in my opinion of each one of them. And I told him that was personal 

and I did not choose to get in that ballgame. 

Q Did you tell him that while you chose not to get in 

that ballgame, that you would be present to consider any other 

partnership business that would be pertinent? 

A It was not discussed . 
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It was not discussed by either c 

At the time. 

You were aware that client resr~nments 

4 were being made during the week following y1, were 

5 you not? 

6 

7 

A 

Q 

Yes. 

And there was nothing secr1at was 

8 going on from that standpoint, was there, Mr. 

9 A I did not know when the decig made, 

10 who was visiting who, or when, or anything el~ 

11 Q As a person leaving the fitcted to 

12 resign from the firm, was this something~ really 

13 interested in insofar as what partner wo~u with 

14 responsibility for a particular client? 

15 A It was customary for the fi! was a 

16 change of partners on the job, that the old tisit the 

17 client with the new partner and introduce ~· and to 

18 make a smooth transition. 

19 Q That custom involved situatic>artners 

20 were remaining with the firm? For example, ~m audit 

21 into taxes, something of that nature, is that c 

22 A Not necessarily, because someone 

23 terminating with the firm, and he took the paroduced 

24 . the partner. It would be someone other thanating. 

25 Q Has there ever been an in were a 

26 partner in the firm, Mr. Foti, when one ·; rm was 

27 leaving and his clients were being assigned ps being 

28 the responsible partner? 
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A Yes. 

Q When did that occur? 

A When Mr. AI Knighton retired. 

Q That was a retirement? 

A Yes. 

Q And Mr. Knighton, I believe, is still receiving checks 

monthly from Andrews Burket? 

A As far as I know. 

Q And under a contract he is entitled to those checks, 

guess, during the remainder of his life, is that correct? 

A I suppose. 

Q And while you were a partner at that firm you 

participated in making those payments to Mr. Knighton? 

A That•s correct. 

Q But now that you are no longer a partner you don't 

participate? 

A That•s right. 

Q And you say when Mr. Knighton retired he took 

another partner around and introduced him to the client and said, 

11 Now that I'm retiring, this gentleman will be in charge of your 

account11 ? 

A Yes. 

Q Did you expect that in this instance? 

A It would be my opinion that that•s the way that it 

should be handled for a proper and orderly transition from one 

partner to another. 
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Q You think it should be handled this way from a 

personal standpoint or because it•s better for the client or better for 

you? 

A I feel like it 1s better for the client; it 1s better for 

me; it1s better for the resiginig partner; it•s better for the firm. 

Q How would it be better for the resigning partner? 

A I think that the resigning partner has nothing to 

hide from the client, and it would be perfectly okay for him to go out 

and tell the client that he is resigning and that this person is being 

assigned to the client. I see nothing wrong with that. 

Q Did you want to participate in that? 

A I would have been glad to. 

Q Did you ever express to anybody in the partnership 

that you would like to accompany him on these visits? 

A No. I was not asked. 

Q Mr. Foti, you keep saying you were not asked to 

attend meetings or asked to do this. Is it a matter of your feelings 

being hurt or is there a partnership requirement that you should 

have participated? 

A No. I told Mr. Perkins in the meeting that I felt like 

that the partnership required a sixty-day notice for the lining up of 

affairs, and that I had the responsibility of conducting myself as a 

partner for those sixty days, and that I would do so like any of the 

other partners and do what the -- because of the interest I had in 

the partnership through September 30. And that is the way that 

wanted to end up the partnership -- on amicable terms. 
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1 Q And you feel like since what you wanted to do was 

2 not carried out, then this justifies you, in effect, in withdrawing 

3 your resignation and taking the position that you were in effect 

4 expelled, isn•t that --

5 

6 

7 

8 

9 

A That and other things that have been enumerated. 

MR. RAKES: That's all, Your Honor. 

THE COURT: Mr. Wooten? Mr·. Fox? 

MR. FOX: Give us one second, Your Honor. 

MR. WOOTEN: Your Honor, I can cross-examine this 

10 witness, who is obviously going to be my witness. He will be my first 

11 witness. I would like to go on in an orderly manner, and he would be 

12 my witness for any questions that go beyond the direct examination. 

13 MR. RAKES: However you prefer to do it is fine 

14 with me. 

15 THE COURT: Any way you want to do it. 

16 BY MR. WOOTEN: 

17 

18 

19 

20 

21 

22 

Q 

A 

Q 

A 

Q 

A 

23 in accounting. 

24 Q 

25 Concord? 

26 A 

Mr. Foti, where did you get your education? 

I went to Concord College at Athens, West Virginia. 

What year did you conclude your studies? 

1958. 

What was your degree from this school? 

It was a BS in Business Administration with a major 

What was your first employment after you left 

I went to Richmond, Virginia, and accepted a general 

27 accounting position with a construction firm. 
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What year did you come to Roanoke? 

July I, 1959. 

Did you have a job when you came to Roanoke? 

Yes. 

And where was your position? 

Andrews, Burket & Co. 

What was your beginning position with them? 

As a junior accountant. 

Were you a CPA when you came to Roanoke? 

I became a CPA in 1963. 

Did you become a partner in the firm? 

In 1969, yes. 

Where do you reside here in Roanoke? Where do you 

4713 Easthill Drive, Southwest. 

Do you still live there now? 

Yes. 

All right. You have already testified to the fact that 

19 you submitted a letter, which you read to the jury, resigning from 

20 the firm August I, 1976. When you submitted that letter of 

21 resignation had you made any definite plans regarding your future? 

22 A 

23 Q 

24 regarding 

None at all. 

Had you had any discussions with any other firms 

particularly with R. L. Persinger about becoming a 

25 member of that firm? 

26 A None at all. 
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1 Q Sometime after, or shortly after, your initial letter of 

2 resignation, what were your thoughts as to the future? 

3 A I had anticipated that I would start an accounting 

4 firm on my own, and I had discussed the setting up of offices in the 

5 Boxley Building on South Jefferson Street and going into business 

6 there -- in the accounting business. 

7 

8 

Q 

A 

AI! right. When did Persinger come into play? 

As I recall, it was the evening of about the last part 

9 of -- one evening the last couple of days of August that I received a 

10 call from Kenny Elmore, which was one of my old classmates at 

11 Concord College. He asked me if -- he said that he heard about my 

12 situation, that he would like to sit down and discuss it with me. And 

13 I said that would be fine. That was on the telephone. He lives in 

14 Staunton. 

15 Without anything to refer to, I believe that it was 

16 right after Labor Day that I had dinner with him, he and Odell 

17 Hamden, and discussed it. 

18 Q All right. So that was your first contact that led to 

19 your present employment situation as a partner in Persinger Foti? 

20 A That's correct. 

21 Q When you -- Mr. Rakes has asked you, and you may 

22 have stated it, when you submitted your letter of resignation it was 

23 voluntarily submitted and you were fully aware of the terms of the 

24 partnership agreement regarding a voluntarily terminated partner? 

25 

26 

A 

Q 

That's correct. 

In response to his further questions you mentioned 

27 the fact that you submitted a letter, I believe, the 30th of August, 

28 stating the position that you felt you were involuntarily terminated? 
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A That's correct. 

Q Would you tell the jury what·.went through your mind 

as to the events of that month that led you to write that letter? 

A Well, I had been a very active partner within the firm 

and within the profession. And I considered myself a very, 

business -- busy partner in both situations, for the firm and for the 

profession. 

As I say, I was quite active. I would, I think, in a 

normal day get anywhere from ten to twenty phone calls a day from 

clients asking various questions. If I was not in the client would 

normally leave a message and have me call back or something like 

that. 

And the first four days of August I basically 

received none of these. I mentioned it to Mr. Perkins, and he told me 

that he had instructed any calls coming in to me that they would be 

turned over -- to inquire as to what account it concerned, and to 

turn it over to the new partner that had been assigned to the 

account. And that is what had been done as far as my clients' 

service was concerned. 

I think stated to him that that was not, I thought, 

in the best interest of the client and that this was an unusual 

situation as far as I was concerned. And I think on Friday of that 

first week, after I had mentioned this to Mr. Perkins, I began to 

start receiving phone calls again, and the phone calls probably that 

he mentioned earlier. 

I received -- which was very unusual -- very little 

if any correspondence other than just advertising that would come 

across anyone's desk. 
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1 On the Tuesday morning I tal ked with Mr. Perkins, 

2 and he said that the partners had met and discussed it. He gave me 

3 the letter expressing regrets at my resignation and said that the 

4 situation was going to get mighty sticky around there, and said the 

5 partners felt like that I should, in lieu of vacation time that I had 

6 coming and attending the Virginia Society convention, that I should 

7 wrap up everything that I had to do as of Friday August 6 and take a 

8 leave of absence through September 30. 

9 I told him that I would have to think about that. 

10 went and discussed with legal counsel the situation, and it was 

11 decided that I had to and should live according to the partnership 

12 agreement and there was no provisions in the partnership agreement 

13 for a leave of absence, and I should continue through September 30 

14 and protect my interest in the partnership to that date. 

15 I called Mr. Perkins from the attorney•s office that 

16 afternoon and informed him of that decision. think we skipped a 

17 day; there wasn't too much said. Then it was either Thursday or 

18 Friday that week Mr. Perkins came back to me and said that the 

19 partners would like for me to reconsider not accepting the leave of 

20 absence. And I told him that, you know, it was not in the 

21 partnership agreement and that there was five or six of them and one 

22 of myself. And the only way that I could be sure that everything 

23 would go, is that I should remain there through September 30 and live 

24 by the partnership agreement. After the meeting, the partnership 

25 meeting on August 17, on the morning of the 18th. Mr. Perkins came 

26 into my office and he gave me a !=OPY of the minutes. 
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1 Q Are those the minutes that have been previously 

2 introduced in evidence? 

3 A Yes. And said that he was the s. o. b. that had to 

4 break all the bad news to me and that I was not to have any 

5 chargeable time as far as clients are concerned, that anytime that I 

6 went to visit a client that I had to take a partner or manager or 

7 supervisor or someone else with me, that I was not to remove any 

8 working papers from the office, and I was to -- that was the wishes 

9 of the other partners. 

10 After reviewing ·the leave of absence that was offered 

11 twice, and after reviewing the restrictions -- and also I told Mr. 

12 Perkins that these restrictions were restrictions placed on me, that I 

13 didn't feel like they were placed on any other partner, and I wasn't 

~ \ 14 being treated accordingly. At the culmination of all this, and after 

15 discussion with legal counsel, it was the opinion that I was 

16 inoperative as a partner, and that from there on I would treat myself 

17 as being terminated from the firm. 

18 This was arrived at not immediately after 

19 consideration with legal counsel. And finally on August 30 -- I think 

20 that's the day -- I submitted the letter notifying them that from that 

21 time on I would consider myself as a terminated partner of Andrews, 

22 Burket & Co. 

23 And that• s how I arrived at that. 

24 Q All right. Did you in fact so consider yourself as far 

25 as further windup dates with the company goes, and so on? 

26 A Yes. 
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Q Rather than September 30? 

A Yes. 

Q The clients of the firm -- the former clients of 

Andrews Burket that you have stated that you do accounting work 

for, -- you answered this for Mr. Rakes I think -- did you solicit any 

of those clients? 

A None whatsoever. 

Q Did you ever make the first contact with any client 

regarding you or your firm becoming their accounting firm? 

MR. RAKES: I object to the question. That's not in 

controversy here -- how the clients came to Mr. Foti. What is in 

controversy is whether or not he performed services for those clients 

under the terms of the --

THE COURT: Well, you put into evidence that he 

performed services in September and billed them on Persinger 

stationery in October. I think he 1s got a right to answer that. 

A I didn 1t solicit them. 

MR. WOOTEN: That's all. 

THE COURT: Mr. Rakes? 

BY MR. RAKES: 

Q Mr. Foti, you said you thought it was very peculiar 

that during this first week or so in August that you didn't get the 

kind of mail that you customarily got. Do you have any evidence that 

anybody took your mail or did anything with it? 

A No. 

. Q And of the telephone calls you indicated that you --

it was a period of time that you didn 1t get very many calls and 
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subsequently started getting the usual amount. Do you have any 

evidence that a partner in Andrews Burket asked that your calls be 

screened or withheld from you? 

A Only to the extent of what Mr. Perkins told me. 

think he stated that --

Q Were you not present when the receptionist's 

deposition was taken in this matter? 

A No, I wasn't. 

Q You have heard Mr. Perkins•s testimony that even 

during the month of September, after you said you and your counsel 

made the decision that you were no longer a partner in the firm but 

had effectively been terminated, that twelve, fifteen, eighteen times 

during that month you either came by the office, sent someone to 

Andrews Burket, or came personally and picked up mail and telephone 

conversations, is that correct? 

A Yes, correct. 

Q During that month? 

A Uh-huh. 

Q And some of these messages, assume, were 

messages from clients of Andrews Burket? 

A Yes. I would probably say so. 

MR. RAKES: I believe that's all. 

MR. WOOTEN: No further questions. 

THE COURT: Have a seat, Mr. Foti. Call your next 

witness. 

MR. WOOTEN: Since I didn't officially rest I --
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1 MR. RAKES: ' I think I technically rested when I 

2 finished with Mr. Foti and you sort of picked him up as your witness 

3 technically. 

4 MR. WOOTEN: That is the case, Your Honor. 

5 THE COURT: Any further evidence on your part? 

6 MR. RAKES: Yes, sir. I have one further witness 

7 in rebuttal. The plaintiff rested; the defendant rested. I guess 

8 technically this is rebuttal, is that co~rect? 

9 THE COURT: Rebuttal. 

10 ISSAC 0. PERKINS, 

11 a plaintiff, recalled as a witness in rebuttal 

12 for the plaintiff, being first duly sworn, 

13 testified as follows: 

14 DIRECT EXAMINATION 

15 BY MR. RAKES: 

16 Q Mr. Perkins, with reference to Mr. Fotils telephone 

17 conversations during the first week in August 1976, did you at any 

18 time instruct the receptionist to withhold his calls, screen his calls,. 

19 or not to put them through to him? 

20 

21 

A 

Q 

Never. 

How about any written messages that might have been 

22 taken from people wanting him to return a call while he was not in the 

23 office? Did you direct that they not be given to him? 

24 A The direction was that he was to be treated as any 

25 other partner. There was no difference between Vic's calls, 

26 telephone calls, and mail than anybody else. 
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A Yes, that's true ~hrough September. He wasn't in 

the office in September, but we did furnish secretarial-receptionist 

services for him and accumulated his calls, and he picked them up or 

had someone pick them up or called in for them. 

Q And his mail also? 

A Yes. 

Q And believe his mail was picked up from you? 

A No. Picked up from her. 

Q It was not held by you? 

A No. 

Q So you don•t know -- you had a list. You testified 

that this was where he had come to you. You had a long list this 

morning. 

A No, I did not say come to me. I said he came in and 

picked his mail up and his telephone calls. 

Q On _this list was not something you saw yourself, but 

something told you by somebody else? 

A No, the receptionist is right outside of my office so I 

could hear him when he came in. And I would ask the girl, 11 Did Vic 

come in and get his mail today? 11 

Q And she would tell you? 

A She would say, 11 Yes, he did 11 or 11 No, he hasn•t come 

in yet. 11 

Q So that list was not of your own kn9wledge? 

A Except that some days it was in my knowledge 

because I heard him outside of my office. 
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1 Q But some days you didn 1t? 

2 A Some days I did not. He may have come in when I 

3 was out of the office. 

4 Q You don•t really know how many times he was there 

5 except for what somebody else told you? 

6 A I don•t know, Charlie; and furthermore, I don•t care. 

7 MR. FOX: Fine. 

8 MR. RAKES: That 1s all. 

9 THE COURT: All right. Have a seat. 

10 [WITNESS EXCUSED] 

11 SANDRA THOMPSON, 

12 called as a ·witness by the plaintiff in rebuttal, being first 

13 duly sworn, testified as follows: 

14 DIRECT EXAMINATION 

15 BY MR. RAKES: 

16 

17 

18 

19 

Q 

A 

Q 

Speak up now so everybody can hear you. 

Miss Thompson, please state your name. 

Sandra Thompson. 

And are you employed with the accounting firm of 

20 Andrews, Burket & Co.? 

21 

22 

23 time? 

24 

25 

A 

Q 

A 

Q 

Yes, sir. 

Have you been employed with them for some period of 

Approximately two years. 

Were you employed by them during the summer and 

26 fall of 1976, last year? 
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Yes, sir. 

And were you employed by that firm and were you 

3 acting as receptionist for the firm during the first week of August 

4 1976? 

5 

6 

7 

A 

Q 

A 

Yes, sir. 

What were your duties as receptionist? 

To answer all incoming telephone calls and to greet 

8 anyone that would be coming into the office. 

9 Q If a person calls Andrews Burket to speak to a 

10 person in that firm, a partner or any other accountant, is it your job 

11 to put that call through if the person is there? 

12 

13 

14 

A 

Q 

A 

Yes, sir. 

And if the person is not there, what do you do? 

You ask the party if the party that they want can 

15 return their call when they return to the office. 

16 Q Do you have a little standardized pink slip that you 

17 fill out? 

18 A It is a little white slip that has a place for the name 

19 and who the party calling is with 1 a number 1 and there is a spot at 

20 the bottom where you can take a message if there is a message in 

21 addition to the number. 

22 Q Does that little white slip also have a place for the 

23 time the call came in and the date? 

24 

25 

26 

A 

Q 

A 

Yes, sir. 

You filled that out as well? 

[INDICATED AFFIRMATIVE] 
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1 Q All right. If a partner is not in the office, are these 

2 little white slips collected for him so that they will be available when 

3 he comes in the office? 

4 A Yes, sir. 

5 Q During the week of August I, 1976, when Mr. Foti 

6 tendered his resignation to the firm, did you put all calls through to 

7 him if he was there? 

A 8 Yes, sir. 

9 Were you told by anyone not to put calls through to Q 

10 

11 

12 

13 

14 

him? 

to time? 

A No. 

Q During that week was he out of the office from time 

A Yes, sir. 

Q 15 And during the time that he was out of the office, if 

16 people called for him, did you fill out one of these little white slips 

17 and keep it for him? 

18 A Yeah, we collected them and put them on a -- his 

19 little slot-type thing for him to pick up at his convenience. 

20 

21 office? 

22 

23 

Q 

A 

Q 

Then did he pick them up when he came back into the 

As far as I know, he did. 

Did any partner in the firm, or specifically Mr. 

24 Perkins, ever ask you to screen Mr. FotPs calls or to give his 

25 messages to someone other than him? 

26 A No, sir. 
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Q Did Mr. Foti ever come and complain to you about his 

calls not being recorded for him or his messages not being given to 

him? 

A No. 

Q After that first week in August, during the rest of 

the month of September, when Mr. Foti was not in the office, were 

the messages recorded for him and given to him when he called for 

them? 

A Yes. 

Q Did he sometimes call in by telephone and say, "Do I 

have any calls? 11 

A Yes, sir. 

Q And if that occurred, were they given to him? 

A Yes, we'd give him the party calling and the number. 

MR. RAKES: I believe that1s all. 

CROSS-EXAMINATION 

BY MR. WOOTEN: 

Q You indicated that you accumulated these messages 

and put them in a slot or box or something. You answered Mr. 

Rakes's question that Mr. Foti picked them up. I assume you 

presumed so? You didn't see him do it, I gather? 

A Well, in some instances 1 yes, but in some instances 

it's hard to say who picks up what. 

Q So anybody could have picked them up? I assume 

you are not at your desk a hundred percent of the time? 

A Well, if they came in before eight-thirty, say 1 or got 

there before I did, I wouldn't have known who picked them up. 
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MR. RAKES: We have nothing further, Your Honor. 

THE COURT: All right. Let the jury go to the 

room. You have no further evidence? 

MR. WOOTEN: No. 

[In open court; jury not present] 

THE COURT: I have been tendered two instructions, 

but 1111 hear argument on the question of whether this ought to go to 

the jury or not. 

MR. RAKES: Do you have a motion, Mr. Wooten? 

MR. WOOTEN: I assume you have one. 

MR. RAKES: 11m going to make one. If you want to 

make one first, you•re welcome to. 

MR. WOOTEN: Go ahead. 

MR. RAKES: If it please Your Honor, at the 

conclusion of the evidence of this hearing, and pursuant to the order 

which was entered by this Court relating to the hearing today -- an 

order dated -- my file copy is dated blank, but I am advised that the 

order was entered by the Court. 

THE COURT: August 29, almost that August 30 

date. 

MR. RAKES: The 29th? 

THE COURT: Yes, sir. 

MR. RAKES: Thank you, sir. It was provided in 

that order that the jury would be impaneled to consider the issue 

involving the question of whether Victor F. Foti's departure from 
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1 Andrews Burket was voluntary or involuntary; and to respond to 

2 interrogatories in connection with said issues; and that at the same 

3 date and time all evidence on all other issues of liability would be 

4 submitted. 

5 We would submit to Your Honor that even in the case 

6 of an advisory jury that it's inappropriate to submit to the jury a 

7 factual question, unless, number one, there is a dispute in those 

8 facts on which reasonable men might differ; but, number two, and 

9 even more importantly, that facts that are in dispute, if there be 

10 any, must relate to something under the law that would give the 

11 party -- or would entitle a party to relief under that set of facts. 

12 I think prior to Your Honor submitting this case to 

13 the jury Your Honor would have to make a legal determination that, 

14 number one, there is such a thing as an involuntary expulsion under 

15 the facts that we have heard today, that in the law there is such a 

16 theory -- we have been able to find no statute and no precedent for 

17 that type of thing -- or, number two, that there is some provision in 

18 the partnership agreement which could be construed in such a fashion 

19 as to claim the defendant has been involuntary terminated -- we can't 

20 find anything in the partnership agreement, either. 

21 We feel that the evidence in the case -- that there is 

22 really very little dispute in the evidence in this case. We feel like 

23 that very clearly the plaintiff has borne the burden of proving that 

24 there was a written partnership agreement, that it was validly 

25 entered into, that everybody knew what it meant, that Mr. Foti 

26 submitted his notice of resignation from the firm, and that the firm in 

27 all reasonable respects considered him a partner through September 

TESTER-PERDUE LIMITED 
ROANOKE, VIRGINIA 

1 Ql 



131 

1 30, 1976. And to permit the jury to speculate on something other 

2 than that would be inappropriate in this case. We would therefore 

3 ask the Court to enter a declaratory judgment that Mr. Foti was not 

4 involuntarily terminated and that in fact he resigned from the 

5 partnership of Andrews, Burket & Co. We would further ask the 

6 Court to adjudicate that the paragraph in question in the partnership 

7 agreement is valid and schedule this matter for a hearing or request 

8 briefs on the issue of damages. 

9 

10 damages. 

11 

12 

13 

THE COURT: You would have to have evidence on 

MR. RAKES: Yes, sir. 

THE COURT: Mr. Wooten? 

MR. WOOTEN: May it please the Court, Your Honor, 

14 we think there has been an issue that we can submit to the jury on 

15 this basis. The Code provides in certain sections the rights of 

16 partners within the partnership. They have the right to participate 

17 in the management of the partnership; they have a right to take a 

18 profit in and determine the distribution of property in a partnership; 

19 they have a right to otherwise participate in the management decisions 

20 that may come up from time to time on a day-to-basis; and of course 

21 they have a right to protect their own interest in whatever way they 

22 see fit. 

23 We cannot prove in this case by direct evidence that 

24 the partners, the main partners, of Andrews Burket cast a vote to 

25 expel Mr. Foti from the partnership after receiving his letter of 

26 resignation. We can only show -- and we can•t do that because there 

27 are no minutes and Mr. Foti wasn•t present. We can only show 

28 acts --
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THE COURT: Well, let me ask you this, Mr. Wooten, 

in the operation of this partnership business, they had a partnership 

agreement? 

MR. WOOTEN: Yes, sir. 

THE COURT: And they had a monthly meeting on 

the third Tuesday of each month? 

MR. WOOTEN: Yes, sir. 

THE COURT: And all the partners knew about it? 

MR. WOOTEN: Yes, sir. 

THE COURT: And then in addition to that they had 

a date -- I would call that a board of directors• meeting similar to a 

corporation, wouldn't you? You would go along with that analogy? 

MR. WOOTEN: Yes, sir. 

THE COURT: And then the next thing they had, 

they had the day-to-day operation of the business? 

MR. WOOTEN: Yes, sir. 

THE COURT: And whoever was present participated 

in making a decision on a day-to-day board of operations. I'd call 

that the general management of operations, wouldn't you? 

them. 

MR. WOOTEN: Yes, sir. And it bound the rest of 

THE COURT: Sir? 

MR. WOOTEN: And it bound the rest of the people. 

THE COURT: It bound all the people, whoever was 

there and whoever wasn't there, participated or not participated. 

But that really wasn't a partnership meeting as such, 

a formal meeting, would you agree with that? 
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1 MR. WOOTEN: No, but it had the same effect. 

2 THE COURT: Well, it may have had the same effect, 

3 but the partnership on the seventeenth could overrule obviously any 

4 decisions made up to that time -- I mean in a regular meeting, not the 

5 seventeenth. 

6 MR. WOOTEN: Well, Mr. Ratty said when such 

7 things happened that he was grieved by it and it was not 

8 reconsidered. That's the only information I have. 

9 THE COURT: Well, it could be brought up and 

10 discussed and passed on by all the partners. Wouldn 1t you say that's 

11 fair? 

12 

13 

MR. WOOTEN: Yes, sir. 

THE COURT: And wouldn 1t you also say it would be 

14 fair and reasonable for this partnership, where a partner is 

15 resigning, retiring, or whatever, to make arrangements to transfer 

16 his operation? 

17 MR. WOOTEN: Yes, sir, I think that would be 

18 expected. Mr. Foti so testified. 

19 THE COURT: He indicated he was willing to do that, 

20 but he never told anybody he was wi IIi ng to do that? 

21 MR. WOOTEN: Yes. 

22 THE COURT: I thought he said they excluded him 

23 and he excluded them. So it was kind of a mutual operation. 

24 MR. WOOTEN: Well, Mr. Foti testified that he told 

25 Mr. Perkins that he had been an active partner and intended to be an 

26 active partner through the end of September and that he had 

27 responsibilities to the firm and to the clients and that he intended to 

28 fulfill them to the fullest extent. 
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THE COURT: Why didn't he go to the September --

the August meeting? 

MR. WOOTEN: His testimony on that was that he was 

invited there for the particular purpose to critique each partner 

individually and that he did not wish to do that. He preferred --

THE COURT: Couldn't he go there and transact the 

other partnership business? 

MR. WOOTEN: I suppose he could've if he --

THE COURT: You're insisting on his rights which 

you've just enumerated. Isn't that one of his rights? 

MR. WOOTEN: I suppose he could have gone there. 

He may not have been expelled or --

THE COURT: I don't mean to interrupt or give you a 

rough time. 

MR. WOOTEN: I understand. 

THE COURT: But didn't he· in effect withdraw just 

as much as the partners started transferring his business? 

MR. WOOTEN: I think there's no question about the 

fact that on August 1 he withdrew -- intended to withdraw 

voluntarily. The issue was created by the acts as indicated by the 

witnesses. And --

THE COURT: Well, excuse me, go ahead and finish 

your argument now. 

MR. WOOTEN: That's basically it, Your Honor. 

THE COURT: All right. 

MR. WOOTEN: The acts of the -- as I said, we can't 

prove by direct evidence that there was a vote taken. The only thing 

we have is the acts as expressed by the partners. 
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THE COURT: Well, is that an effective expulsion? 

What is an involuntary expulsion from the partnership? Do you have 

any law on that? 

MR. WOOTEN: We have statutory law on it. It's the 

treating of any -- any partner any differently from any other by the 

rest of the group -- the dissolution of the partnership. 

THE COURT: Let me ask you this. Where you have 

the situation where a partner is withdrawing, don't you think the 

majority partners can assign duties to the resigning partner different 

from what he's been assigned prior thereto in the next two months? 

MR. WOOTEN: I'm sure they can. 

THE COURT: Can't you do that, not necessarily 

with his consent? And if he refuses, then that immediately terminates 

the partnership, isn't that right? 

MR. WOOTEN: Yes, but do different duties and 

restrictions are two different things. 

THE COURT: Well, either one. Either one, you 

know. If you and your other partners get together and you put 

restrictions on one partner or another as to dealing with particular 

accounts -- I'm sure of that. And if you don't do it, you're the only 

firm that doesn't do it. 

MR. WOOTEN: Well, I don•t know -- I don't recall 

doing that. 

THE COURT: Oh, come on. 

MR. WOOTEN: No, I really don't. 

THE COURT: Well, okay. All right. Do you want to 

say anything else? 
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1 MR. RAKES: No, sir, Your Honor. 

2 THE COURT: Well, you know, this is an interesting 

3 case, and it is unfortunate that professional people are in court; and 

4 I wish they would resolve their differences without coming to court. 

5 The courts are not the best place for professional people to be 

6 fussing at each other, and that's just an observation. I •m not 

7 criticizing Mr. Foti or the Andrews Burket firm or the Persinger· firm. 

8 I just -- any professional group, whether it be lawyers or anybody 

9 else. 

10 don't see any issue to submit to the jury. 

11 Obviously, Mr. Foti was not expelled pursuant to the agreement; and 

12 if he wasn't expelled pursuant to the agreement, I think he's bound 

13 by the agreement. There isn't any evidence the parties got together 

14 and expelled him. They did restrict him from soliciting their clients, 

15 and I think that's a reasonable restriction under the circumstances. 

16 And I think that I'm going to rule that he was not involuntarily 

17 expelled· and that the agreement was valid. 

18 Bring the jury back. Your exceptions are noted, 

19 and you can state them in just a minute. 

20 

21 

22 concerned. 

MR. FOX: Did you rule the agreement was valid? 

THE COURT: I'm ruling insofar as the expulsion is 

Now, I'll hear argument on the question of the 

23 agreement, the reasonableness of the restrictions, and that sort of 

24 thing -- what you've covered in your brief. 

25 But insofar as the factual determination 

26 MR. FOX: All right. I just wanted to get it clear. 
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1 THE COURT: All right. Bring the jury back. 

2 [In open court, jury present] 

3 [The Court, resuming] 

4 Members of the jury, because certain legal motions 

5 were made and rulings of the Court, it will not be necessary for you 

6 to decide this case. have made certain rulings and it's taken out of 

7 the hands of the jury. 

8 And I thank you for serving today, and you are 

9 excused for the term. 

10 [Jury excused] 

11 [The Court, resuming] 

12 lt1s a quarter of five, do you want to argue those 

13 issues today or do you want another day? 

14 MR. RAKES: we•re prepared to do it today, Your 

15 Honor. 

16 THE COURT: What do you want to do? What about 

17 the other evidence? 

18 MR. RAKES: Unless they have further evidence, we 

19 have no further evidence. 

20 THE COURT: You 1ve got to have some evidence. 

21 How can you fix damages if you don•t have any evidence? 

22 MR. RAKES: No, no, 11m sorry. misunderstood 

23 Your Honor. I thought you --

24 THE COURT: You mean on these points? 

25 MR. RAKES: I mean on the things that have been 

26 briefed and on the legality of the paragraph in the agreement. 
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THE COURT: Do you want to argue it today or do 

you want to argue it another day? 

MR. WOOTEN: Sir? 

THE COURT: Let's set --

MR. FOX: Your Honor 1 we've submitted a 

memorandum. 

THE COURT: All right. I've been over those. I'll 

be glad to give you time, if everybody's tired and wants another day 

to argue. 

MR. RAKES: I'd like to do the paragraph thing while 

it's fresh in my mind. We're all geared up, and 1111 go off to 

something else tomorrow. I think it's been pretty thoroughly briefed 

by both parties. I think argument would be pretty minimal. 

THE COURT: All right. Do you want to say 

anything? Let's go. 

MR. FOX: We want to submit it all on the brief. 

THE COURT: Do you want it on the brief? 

MR. RAKES: Yes, sir. 

THE COURT: All right. My ruling is briefs. As to 

time and place --

the case? 

issue. 

MR. RAKES: May I prepare an order on that part of 

MR. FOX: Wait, Your Honor 1 there•s still another 

THE COURT: All right. What•s the other issue? 

MR. FOX: Define those words for us. 
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1 THE COURT: Sir? 

MR. FOX: Look at the paragraph itself. 2 

3 THE COURT: What kind of words do you want to 

4 define, Mr. Fox? 

5 MR. FOX: Look at the paragraph itself, Your Honor. 

6 THE COURT: All right. 

7 MR. FOX: These are issues we've raised. I thought 

8 we raised them. 

9 THE COURT: Read the paragraph and what you 

10 have in mind. 

11 MR. FOX: 11 A partner violating this subsection shall 

12 pay to the partnership an amount equal to one third of each year•s 

13 fees collected for a period of three years. 11 

14 What is the fee? What does that mean? A fee 

15 collected by whom? and so on. 

16 THE COURT: Well, it would be my feeling about it, 

17 if he went to R. L. Persinger and an account came to them that they 

18 did not previously have that was Andrews Burket•s, then he would 

19 have to pay the fee. That would be my interpretation of it. 

20 But if, on the other hand, R. L. Persinger was 

21 servicing them before and they came with additional work, then that•s 

22 another proposition. 

23 But if I was with Andrews Burket and I went to 

24 Persinger because Foti --

25 

26 

MR. FOX: I know, but there you go, Your Honor. 

THE COURT: Not even 11 because, 11 it•s just a two-

27 year deal, I think. 
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1 MR. RAKES: If it please Your Honor, we have 

2 stipulated earlier -- we have done a computer printout of the client 

3 list of Andrews Burket, and we have submitted that to counsel for the 

4 defendant, and we have said that only those people on that list are we 

5 claiming are clients of Andrews Burket. 

6 And those were people who have paid fees to 

7 Andrews Burket during the year immediately preceding Mr. FotPs 

8 leaving. 

9 THE COURT: One year previous. 

10 MR. RAKES: So we don't have to worry about 

11 whether they did a tax return for them ten years ago or five years 

12 ago. we•re willing to look only to that one year. 

13 THE COURT: think that if you interpreted it 

14 literal ty, you can go way on back. 

15 MR. FOX: Well, no, Your Honor, a partner violating 

16 this section shall pay to the partnership. And that•s our argument in 

17 there, Your Honor. I hope you haven't ignored it. 

18 

19 

20 

It says, 11 A partner shall pay 11 
--

THE COURT: I would say it refers to the person 

MR. FOX: -- "amounts equal to one third of each 

21 year's fee, collected for a period of three years. 11 

22 Collected by whom? Now are you interpreting this 

23 agreement to say collected by anybody that partner works for? 

24 THE COURT: No, I interpret that to mean that if he 

25 goes with R. L. Persinger, Mr. Fox, and they do work for a client 

26 that Andrews Burket has serviced, then they owe the fee. He can't 

27 do by indirection what he can't do directly. He can•t take that 
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account and give it to John Jones, CPA, for Persinger. He can't do 

indirectly what he can't do directly. 

There's just no way. You can't have a subterfuge 

like this. 

MR. FOX: Your Honor, I'm not asking for a 

subterfuge. 

THE COURT: I know you•re not; and I'm ruling you 

can •t have it. 

MR. FOX: Your Honor --

THE COURT: He -- excuse me, go ahead. I didn't 

mean to interrupt you. 

I have this problem: What does three years mean? 

Does he do it for two years or does he do it for three years? Does it 

give him three years to pay the account or does it give him two years 

to pay the account? 

MR. RAKES: would submit that if you just take 

that one sentence and look at it, it says that during a two-year 

period anybody that goes to him is a client of Andrews Burket for 

which he would have to pay a fee. And then he has to pay one third 

of the fees collected from that client for a period of three years. 

MR. FOX: That means if somebody comes to him the 

last day of two years, he 1s got to go on for three years? 

MR. RAKES: That's ri~ht. And if he comes to him 

two years and one day later, then he doesn•t have to pay a penny. 

That•s the way it's written. 

THE COURT: Send them out and tell them to wait? 
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MR. RAKES: Well, I think that is -- I think that1s a 

consideration. There•s nothing we can do about it. If several major 

clients want to come to him and wait for two years and one day, 

absolutely there•s nothing we can do about it. 

One third of each year•s fee collected for a period of 

three years -- the partners have testified that they understood 

·myself clear. 

you. 

THE COURT: All right. 

MR. FOX: Your Honor, 11m afraid 11m not making 

THE COURT: Well, 11m going to try and understand 

MR. FOX: Sir? 

THE COURT: 11m going to try and understand you. 

MR. FOX: This is being construed, I think you will 

agree, against Andrews Burket, is that correct? 

THE COURT: All right. 

MR. RAKES: No. 

MR. FOX: Is that correct, Mr. Rakes? 

MR. RAKES: No, sir, I object to that completely. 

THE COURT: Well, that•s all right. That•s his 

position. Let•s go. 

MR. RAKES: Oh, 11m sorry. 

MR. FOX: Mr. Perkins testified he drew this 

agreement. He1s the party -- one of them -- seeking to enforce it; 

it•s construed against -- against him. That•s his testimony -- he 

drafted it. 
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That being the case -- and I think our brief goes 

into this in some length -- that a partner violating this subsection 

shall pay to the partnership an amount equal to one third of each fee 

collected for a period of three years. Now, collected by whom and 

what kind of fee? 

Now you•re stating that if he goes with another firm, 

no matter how business comes to that firm, the fact he 1s with it is 

going to penalize that firm. I don't think they can go that far, Your 

Honor. 

THE COURT: I think --

MR. FOX: Suppose, for example, is this going to 

keep a client from going to R. L. Persinger -- we know of one case; 

we put evidence on -- not because of Vic; Vic never serviced it. It 

was serviced by Perkins -- it wasn•t, but I'll use him -- and they 

want to go to R. L. Persinger for reasons that have nothing to do 

with Vic. Are we going to penalize them just because Vi~ 1 s there? 

THE COURT: I think that•s what the agreement 

says. 

MR. FOX: Well, how can the agreement bind R. L. 

Persinger? 

THE COURT: It doesn•t bind Persinger; it binds Mr. 

Foti. 

MR. FOX: That anybody who comes there -- and 

there, Your Honor, we would submit that under our -- our brief that 

this is an unreasonable agreement. 

THE COURT: Well, I don't think it1s unreasonable. 

I think it's quite reasonable, one of the fairest I've seen. It really 

is. 
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They don't say you can't go in business. They just 

say don't solicit their clients for a couple of years. 

MR. FOX: It doesn't say not solicit. 

THE COURT: I know it doesn't say that. 

MR. FOX: It says don't really work for our clients. 

THE COURT: Don't do any work. And if you do, 

then pay us a part of the fee. That's all it says. 

MR. FOX: Or pay us the whole fee for one year. 

THE COURT: No, it doesn•t say pay the whole fee 

for one year. 

MR. FOX: One third for three years. 

THE COURT: That's right. 11 Pay us one third for 

three years. 11 

And this man from Richmond says that1s a reasonable 

way in which accounting practices are sold. And I have to take his 

word for that; there's no evidence to the contrary. I understand 

what you're talking about, but I don•t agree with you. 

MR. FOX: And now could you define fees for us, 

Your Honor? 

THE COURT: Aw, c'mon, Charlie, for Lord's sake, 

expenses are one thing and fees are something else. 

MR. FOX: Your Honor, no--

THE COURT: What do you have in mind? 

MR. FOX: Computax, where a fee is paid to an 

outside firm for the work they do. 

THE COURT: Well, that's an expense, isn't it? 
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MR. FOX: Well, to me it is, Your Honor. We 

wouldn 1t be here today if we could agree on these things. 

THE COURT: If you drive your car to Pulaski and 

they pay you for it, then that•s an expense. 

MR. FOX: Xerox costs? 

THE COURT: That•s an expense. 

MR. FOX: Fees are those for services rendered? 

THE COURT: Why, sure. 

MR. FOX: By members of the firm? 

THE COURT: Not necessarily by members of the 

firm. By people who are employed by R. L. Persinger. 

MR. FOX: That•s what I mean. By members of R. 

L. Persinger. 

MR. RAKES: I don•t think we will have any problem 

with that, Judge. 

THE COURT: got paid a lot of expenses every 

month by the State of Virginia --

MR. FOX: Your Honor, I agree with you. 

THE COURT: -- for traveling. And, certainly, 

they•re not taxable. Jld say taxable income. That•s what I would 

define it as. 

MR. FOX: Taxable income to the partners. 

THE COURT: If these accountants don•t understand 

that, then we had better quit. 

MR. RAKES: When you say taxable, it does cause me 

a little concern. I thought I was agreeing with you up until you said 

that. 
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If you bill a client, one portion of the bill is fee and 

the other portion is expenses. think this deals with the fee 

portions. Now the salaries they pay their secretaries, their 

telephone, and overhead bills are not expenses. 

THE COURT: I would agree with that. 

M R . RAKES : A II right, sir. 

THE COURT: It is the fee. It isn•t the fee for 

employing somebody in Washington on the computer services, or 

traveling expenses, or that sort of thing. lt1s just a net fee. 

I wish you-all would go settle it. Anything else? 

MR. RAKES: Shall we submit an order on this part 

of it? . 

THE COURT: Yes, sir. 

MR. RAKES: Can we have the date for the damage 

part? 

THE COURT: Yes, sir. How long will it take you? 

Can•t you-all agree on the damages -- you can•t -- two years isn•t up 

yet. 

MR. RAKES: I think we should take a stab at a 

stipulation. 

THE COURT: Your two years aren•t up yet. Why 

don•t we just hold it under advisement for two years? 

MR. RAKES: Well, because the agreement requires 

that they be paid as collected, and we•re accumulating a lot of 

interest. 

THE COURT: Well, they can pay the interest on it. 
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1 MR. FOX: How can you pay when you collect it when 

2 the agreement itself refers to one year•s fee? 

3 THE COURT: You•ve got to pay it at the end of each 

4 year. It isn•t due until the end of September. 

5 MR. RAKES: No, sir, it says to be paid as 

6 collected -- as collected from the client. If they bill this client four 

7 times in a year, I think we get a third of each of them. 

8 THE COURT: 11d give you a fourth if it were me. 

9 That•s what you said, a fourth -- four times a year. 

10 MR. RAKES: I can•t believe it. can•t get you-all 

11 to agree with anything I say. Okay. My arithmetic1s not very good. 

12 THE COURT: Let•s give you a date in the latter part 

13 of October and then we can be through September 30. 

14 [Court adjourned 5:15p.m.] 
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[2:15p.m.] 

THE COURT: All right. Mr. Wooten -- I don•t know 

who 1s supposed to go first. 

MR. RAKES: 11m the plaintiff for a change, so 

maybe --

MR. WOOTEN: 1111 just give you this, because this is 

the thing that•s being referred to, so the Court will have a copy of 

it. 

THE COURT: Well, let me ask this. Mr. Rakes, 

today is the day for an accounting, and are you having any problems 

with the accounting? 

MR. RAKES: May it please Your Honor, the order 

that was entered back as a result of the hearing on the 26th of 

September provided for an accounting. The best I can tell we•ve 

made a good faith effort to furnish the information, and I have no 

indication or evidence that there are any inaccuracies in the 

accounting. 

However, I had hoped to have the opportunity today 

to ask Mr. Foti some questions about the accounting, how various 

things were done. And, for an example, my client has received 

letters from some half a dozen clients saying that they would no 

longer use Andrews Burket, that they were having Mr. Foti do their 

work. But those clients do not show up on the accounting. 

And out of this many it could have very clearly been 

an oversight, but it1s something I'd like to inquire into. And I had 

not subpoenaed Mr. Foti. I had just --
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THE COURT: Well, just give them to Mr. Wooten and 

Jet him check them and see. I'm sure Mr. Wooten and his client --

they're professional people; they'll tell you the truth. 

MR. RAKES: But there are a number of questions 

about the accounting that I'd just like to ask about, to have clarified. 

I think the real purpose of today is the Court made its declaratory 

judgment at the last hearing and an order has been entered, 

interpreting the contract. But no evidence at all regarding damages 

and no accounting was available at that time. 

And before entering a final order in this matter we 

wanted to establish that there were in fact, you know, monetary 

considerations --

THE COURT: Why don't we just take that under 

advisement until all the accounting is done and then enter --

have no --

MR. RAKES: The accounting is done. 

THE COURT: You're through? 

MR. RAKES: Yes, sir, the accounting is done. 

THE COURT: You're not through yet because you 

have some more questions to ask. 

office or not. 

Let me ask you. Is Mr. Foti avai I able? 

MR. WOOTEN: I don't know whether he's at his 

THE COURT: Where is his office? 

MR. WOOTEN: The Boxley Building downtown. 

MR. RAKES: fld like to request that they call him. 
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THE COURT: Well, why don't we just take a short 

recess. You give the questions that you want Mr. Foti to answer, 

and let him call him and ask him, if he's there, to get that information 

and come on up here. 

MR. RAKES: I •m sure the questions that I have he 

can answer from memory. They•re not --

THE COURT: Well, just give them to Mr. Wooten, 

and let him call and see. 

MR. RAKES: I would like, if we can, to go through 

whatever areas we have so we can get a final order, rather than --

THE COURT: Well, it isn't going to be a final order. 

It's going to be continuing for a couple of years. 

MR. RAKES: Well, I think we•re entitled -- I think 

that a declaratory judgment can be appealed, can it not, before the 

end of the two-year period? 

THE COURT: Are you going to appeal it? 

MR. RAKES: Well, I've been told that they• re not 

going to pay, so I assume that they• re going to appeal. 

THE COURT: Well, if you're going to appeal, I'll 

enter a final judgment. If you're not going to appeal -- I mean, what 

I'm saying is, I don't care whether you appeal or don't. But if you 

want to appeal, Jill enter a final judgment, so you can appeal. That's 

what I mean. 11m not trying to put you on terms about whether you 

can appeal or not. 

MR. RAKES: That's why we want final judgment, if 

my indication is correct. 
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1 MR. WOOTEN: It's my understanding that they do 

2 intend to appeal. 

3 THE COURT: All right. We'll get that information 

4 and let's go through it, and then we'll fix damages, and then we'll let 

5 the chips fall. 

6 All right. We'll take a short recess. 

7 [Recess 2:25p.m.- 2:55p.m.] 

8 MR. RAKES: Your Honor, I believe we're going to 

9 have to take some evidence on the question of expenses. The order 

10 and the partnership agreement provided that Andrews Burket is 

11 entitled to one third of the fees collected over the period of time. 

12 And then in the accounting that Your Honor 

13 required, you specified to break down between fees and 

14 disbursements. And I think there's some question as to -- what they 

15 gave us was expenses. And some of the expenses that are included 

16 in that column, we would take the position, are not disbursements; 

17 they are not amounts paid out on behalf of the client. They're just 

18 simply firm overhead. 

19 And these fees we're talking about are gross fees, 

20 without any deductions for secretarial help or electric bill or rent, or 

21 anything else. And, for example, xerox copying, we would take the 

22 position that where the client is not billed specifically for xerox 

23 copying that that's not an expense that can be deducted from the 

24 amount of fee that is charged the client. 

25 And, while we've asked some questions about it, I 

26 think one of the problems is, we lawyers do our billings differently 

27 than the way accountants do. And, for example, I'm told by Mr. 
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1 Wooten today that the defendant firm charges a dollar a page for 
~ 

1 

2 copying, which entitles you to the original and five copies of what is 

3 being copied. So at a dollar a page, you know, a ten- or fifteen-page 

4 tax return, you know, you're getting on up there. And it•s not 

5 charged specifically to the client; it•s just a portion of the fee is 

6 allocated, as I understand it, at a dollar a page. 

7 THE COURT: All right. 

8 MR. RAKES: So I think it's unfair to ask the Court 

9 to rule, unless we have some testimony on the thing. But we would 

10 like to have a final order entered in this matter as soon as is 

11 reasonab I e. 

12 THE COURT: How can I enter a final order without 

13 that? 

14 MR. RAKES: Well, I understand. I understand, 

15 Your Honor. thought we were coming today for -- I didn 1t realize 

16 Mr. Foti wasn't going to be here. 

17 THE COURT: You mean you want the Court to hear 

18 the question of expenses on every one of these? 

19 MR. RAKES: No, sir, I think if the Court makes a 

20 ruling of how it•s handled, we don•t need to worry about the specific 

21 files. 

22 I guess what we need is for the Court to make a 

23 ruling on what is a disbursement which can be deducted. 

24 THE COURT: I thought we'd said that the other 

25 day. Well, give me the different categories. 

26 MR. RAKES: I think we very clearly would agree 

~ 27 that if a client for doing an audit is charged a thousand dollars for 
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1 fee and then is also charged a hundred and fifty dollars for 11 out-of-

2 pocket expenses, 11 for a total bill of a $1150, then under the out-of-

3 pocket-expenses category -- which would include out-of-town travel, 

4 long distance telephone calls, postage, overnight accomodations while 

5 out of town -- all of that is clearly a disbursement that is made on 

6 behalf of that client. 

7 But, as I understand it, in the billings that are made 

8 by accounting firms, there is --

9 MR. FOX: Excuse me, Yo_ur Honor, Mr. Rakes is 

10 making argument that we -- there's no evidence --

11 MR. RAKES: Well, His Honor asked me a question 

12 and I'm telling him what I understand. 

13 THE COURT: He's not arguing. You'll have an 

14 opportunity to explain it in a minute. 

15 MR. RAKES: But it's my understanding that, for 

16 example, this dollar-charge-per-page thing is not charged to the 

17 client as an expense item or disbursement item on the bill that's sent 

18 to the client, that some way they take a portion of the fee -- that 

19 thousand-dollar fee may show up on their books internally as being 

20 $950 fee and $50 copying. And it's simply a way of breaking down 

21 the fee. 

22 And to be very blunt and to the point, we don't want 

23 the fees diluted by taking part of what they're charging to the client 

24 and calling it internal operating overhead. 

25 

26 copies? 

THE COURT: What does your client do on xerox 
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1 MR. RAKES: What does my client do? 

2 THE COURT: Yes, sir. 

3 MR. RAKES: My client handles them the same way 

4 Mr. -- I think 11m right about this handles them as far as the 

5 billing the same way that Persinger, Foti & Company does. They do 

6 not show them as a disbursement, as an expense item. 

7 THE COURT: Do they charge them as a separate 

8 item on their books? 

9 MR. RAKES: On the books, yes, but not on the 

10 bills. 

11 THE COURT: In other words, when you have ten 

12 accounting hours, you charge so much per hour for accounting and 

13 then you add in so much for xerox copying, and then you send them 

14 a bill for that total, right? 

15 MR. RAKES: Yes, sir. And the xerox copying is 

16 not related to what it costs as far as the -- how much you pay the 

17 Xerox Company for the rent of the machine or for the paper. They 

18 add in a figure to cover the secretary•s time, you know, that type 

19 thing, which we would say is general office overhead and not a 

20 disbursement. 

21 THE COURT: What other categories of expenses are 

22· you tal king about? 

23 MR. RAKES: I believe l1ve covered the principal --

24 there•s one called Computax, where, for example, as I understand 

25 it -- and I don•t mean to disparage either of these firms -- and I 

26 think the fact that they both do it the same way -- if you go down to 

27 have a tax return prepared, they feed the information into this 
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1 computer system called Computax, and it comes back with a nice filled 

2 out tax return . 

3 And the accounting firms don't specifically discuss 

4 that with the client as to whether it's done off in New York or 

5 whether it's done locally. And the client is simply billed $200 for the 

6 preparation of the tax return. But maybe $60 of that $200 figure, the 

7 accounting firm has had to pay to the Computax people, and that 

8 doesn't show on the bill, either. 

9 But I think we would agree that that $60, which was 

10 paid out by the accounting firm to the Computax people, is not fee. 

11 That is a disbursement that they have had to make in order, you 

12 know, to generate the business. 

13 THE COURT: They don't disagree with you there? 

14 MR. RAKES: I don't think they disagree with us on 

15 that. I think we're in agreement on that. That's probably the 

16 biggest item of disbursement that we're talking about. 

17 THE COURT: So that and the xeroxing are the two 

18 items in dispute, because the other items where they bill them 

19 separately for out-of-pocket expenses, you don•t have any problem? 

20 MR. RAKES: They•re obvious, yes, sir. And 

21 don•t think we have any trouble with the Computax as long as there's 

22 not a profit or something added to it. Now if the Computax people 

23 charged $60 and then the accountant in turn, you know, adds a 

24 factor to that as profit, then that profit part would be fee. 

25 

26 

THE COURT: All right. 

MR. RAKES: Now if I've misstated anything, 11d be 

27 happy to have it, you know, corrected. 
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THE COURT: Don't worry. They will. 

MR. RAKES: But that•s the way I understood it. 

MR. FOX: Could we have Mr. Perkins take the stand 

for a minute to clarify something, Your Honor? 

THE COURT: Yes, sir. 

MR. PERKINS: Could I just sit here? 

MR. FOX: Yes, you can sit there. I would just like 

to have it under oath. 

[The witness was sworn] 

THE COURT: Come on around and take the stand. 

THE WITNESS: Okay. 

ISAAC 0. PERKINS, 

called as a witness by the defendants, being first duly 

sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. FOX: 

Q Would you look at that and see if you can identify it 

for us, Mr. Perkins? 

A That is an invoice that I sent to Mr. Brugh at 

Howard Johnson•s Motor Lodge that•s owned by Firestone for the time 

that I spent for getting sales tax work sheets off the seventh floor 

from the period of August 1974 through September 1975 -- fifty 

dollars. 

Q All right. That•s a client that is on Mr. Foti's list? 

A Yes. 

Q And one in which you expect to receive payment for? 
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A Yes, sir. 

Q And you have charged them for making copies of 

sales tax returns? 

A No, I •ve charged him for getting copies out of our 

files, which Foti should have had. 

Q Now, are any copying charges involved in that 

billing? 

A No. 

Q Tell the Judge what the bill states. 

A Retrieval and reproduction of sales tax work sheets, 

August 1974 through September 1975, $50. 

Q All right. So that is retrival from the seventh floor? 

A Yes. 

Q And what is the reproduction charge? 

A None. No charges were made; it was just a flat fifty 

bucks. 

Q I understand. But it says there was a reproduction 

charge. 

A But there was no reproduction charges, Charlie. 

Q Oh, so the way you bill, you do not break down any 

reproduction. You just state it on here -- on the bill. 

A On this particular bill 1 there was no reproduction 

charges. 

Q Well 1 what•s the word 11 reproduction 11 
--

A There are words there, but there was no charge 

made per copy. 

TESTER-PERDUE LIMITED 
ROANOKE, VIRGINIA 

2?7 



11 

1 Q All right, sir. So this is what you call retrieval; and 

2 so on any client that went to Mr. Foti you would charge then for 

3 retrieval and any reproduction charge? 

4 A And any clients we currently have, if we have to go 

5 to the file and get something out for them, the time is charged for 

6 getting that out. 

7 Q 

8 particular one? 

9 

10 

11 

12 

13 

14 

A 

Q 

A 

Q 

A 

Q 

15 the client? 

16 A 

17 up. 

18 

All right, sir. But there was no reproduction on this 

Not on this particular one, no. 

So these were the original sales tax returns you got? 

No, these were cop·ies of the work sheets. 

All right. Your original work sheets? 

Yes. 

And you delivered those original work sheets then to 

To the front desk. He came down and picked them 

MR. FOX: I'm sorry, Your Honor. I got a little bit 

19 lost. thought there was a reproduction charge here, and I was 

20 going to try to get this straightened out, but apparently the bill is 

21 mistaken. 

22 THE COURT: All right. 

23 [Mr. Fox, resuming] 

24 Q Now, Mr. Perkins, let's assume there was a 

25 reproduction charge for a client that's gone to Mr. Foti, and you also 

26 have retrieval, how would that bill be treated? 
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1 A The same way. 

2 Q The same way? 

3 A Yes 1 the same way. We never show on the bill how 

4 much has been allocated reproduction charges 1 with the exception of 

5 some of the clients that we have charged Foti particularly. I think 

6 it's ten cents a copy, or something like that. 

7 Q Now, for internal purposes you did charge a 

8 reproduction charge? You would charge --

9 A Some clients, yes. If we make a copy, we do. Now I 

10 don•t mind telling you, we charge forty cents a copy. 

11 MR. FOX: l 1d like to get this introduced in the 

12 record, if we can, Your Honor. 

13 THE COURT: All right. I've forgotten the exhibit 

14 numbers. Make that exhibit X. 

15 [DEFENDANTS EXHIBIT X marked for identification and 

16 received in evidence] 

17 CROSS-EXAMINATION 

18 BY MR. RAKES: 

19 Q Mr. Perkins, I take it, on the bill that Mr. Fox has 

20 just introduced in evidence that that fifty dollars, as far as Andrews 

21 Burket is concerned, is fee? 

22 A It is fee. And ihere•s been no time charged to that 

23 client because that client does not have a client number. Our system 

24 could not handle any charges. 

25 Q The forty cents that you allocate out of the fee for 

26 xerox copying, does that include profit for your firm? 
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A Yes, it does. But I can•t tell you exactly what our 

cost is because we've never been able to -- we've never figured it. 

But it does not cost us forty cents a copy for the copying machine 

and supplies. 

We feel like the forty cents a copy on an average will 

recover the cost of the machine rental, supplies, the secretary's time 

probably running the machine, assembling anything that needs to be 

assembled -- any processing of the copies. And forty cents a copy in 

the long run will take care of this. 

Q That would defray then part of the secretary's 

salary? 

A It would defray part of the secretary's salary. It's 

just a method of arriving at a tentative fee. 

Q To charge for the copying? 

A That's what it amounts to. 

MR. RAKES: I believe that's all. 

BY THE COURT: 

Q Well, some clients owe you a hundred dollars, and 

you've done ten dollars worth of copying work for them at the rate of 

forty cents a copy, so you bi II them for what? 

A You look at the what you judge to be the value of the 

services rendered. That is the total bill; that's a hundred dollars. 

Internally, you may break that hundred dollars down between ten 

dollars for photocopy charge --

Q No. But you've done a hundred dollars worth of 

work and you've done ten dollars worth of copying, what do you bill 

them? 
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1 A One hundred and twenty-five dollars. 

Q A hundred and twenty-five? 2 

3 A Yes. I wouldn•t bill them a hundred and ten. 

4 would either bill them a hundred or a hundred and twenty-five. 

5 I bet you that on all the bills we•ve got that there 

6 aren•t five that will be for a hundred and ten dollars. It will either 

7 be for a hundred dollars or a hundred and twenty-five. 

8 Q Well, but if you•ve done a hundred dollars worth of 

9 work and twenty-five dollars worth of copying, what would you do? 

10 A A hundred and twenty-five dollars. 

11 Q And if you hadn 1t done the copying, what would you 

12 bill them? 

13 A I would bill them a hundred dollars. lt1s a judgment 

14 call as to how much you think the value of the services are worth. 

15 

16 

17 

Q 

A 

Q 

I understand. 

Billing is not an exact science. 

I expect I know that as well as you do. If you•ve 

18 ever practiced law -· 

19 A I should s~y the billing of accounting is not an exact 

20 science. 

21 THE COURT: All right. Thank you. 

22 [Witness excused] 

23 [The Court, resuming] 

24 What else do you want to put on, Mr. Fox? 

25 MR. FOX: We have nothing really to put on. We just 

26 tried to help, Your Honor, and I just fouled up. I thought there was 

27 a reproduction charge shown and there was none. 
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1 MR. RAKES: Your Honor, I don•t really know that 

2 what 11ve said or what Mr. Fox has said is particularly conflicting. 

3 don•t know if Your Honor desires further evidence on this or not. 

4 THE COURT: Well, Mr. Rakes, here•s the way I feel 

5 about it. And it1s why I was trying to get it from Mr. Perkins. Even 

6 though it•s shown as one bill -- a hundred and twenty-five dollars --

7 if an item of that is for xeroxing and they•ve added that in to get to 

8 the hundred and twenty-five -- they•ve said their bill is for a 

9 hundred, and it's twenty-five for xeroxing, so they're making a 

10 hundred and twenty-five -- then I think you're entitled to the 

11 percentage of the hundred. 

12 But even if on the other hand they've done some 

13 xeroxing incidental to their work and it's not taken into consideration 

14 when they do the billing, then you ought to get a percentage of the 

15 full fee. 

16 MR. RAKES: Judge, I don't disagree with you, with 

17 one proviso and that is that they don•t have the discretion every 

18 time they send out a bill to allocate between fee and xeroxing on some 

19 arbitrary dollar-a-page-type basis. 

20 We all know that the actual expense of xeroxing is a 

21 nickel or a dime a page. And anything above that, you're getting 

22 reimbursed for your secretary's time or you're making money on it. 

23 And we don't want to be in the position to where we've got our 

24 adversary in this proceeding making a judgment call every time they 

25 send in a bill as to how much they're going to allocate over this --

26 because, their bills, if you look down this list, their bills are fifty or 

27 sixty dollars and their expenses are thirty or forty. 
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1 THE COURT: Well, I agree with that. They can't 

2 replace the cost --

3 MR. RAKES: If we could say up to fifteen cents a 

4 page --

5 THE COURT: Well, what's the matter with forty 

6 cents? You charge forty cents a page. 

7 MR. RAKES: Well, we admit and know that that's 

8 profit; that's a way of allocating fee and --

9 THE COURT: Well, it may be. But you charge that 

10 much. I'd use your measure on it. You're not tal king about a lot of 

11 money. 

12 MR. RAKES: We allocate it that way, but we 

13 recognize that we're making a profit on xeroxing. 

14 THE COURT: There isn't any way to arrive at the 

15 actual cost, is it? 

16 MR. RAKES: Probably not. 

17 THE COURT: And you're not talking about much 

18 money. 

19 MR. RAKES: Well, we could be talking about over 

20 three years five or six thousand dollars. 

21 THE COURT: Oh, not that much for copying. You 

22 may at a dollar a page. I certainly wouldn't go along with a dollar a 

23 page. But I would go along with forty cents a page. 

24 MR. RAKES: Suppose that we just decided on some 

25 arbitrary basis that they were going to just from here on out allocate 

26 twenty dollars a page --
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THE COURT: I'm saying I wouldn't approve of that. 

MR. RAKES: Yes, sir. Well, what I would like --

3 what I'm asking about, I guess --

4 THE COURT: I say he uses forty cents, and I've 

5 used forty cents, if you wanted to allocate it per page. And I say 

6 that in most cases that I doubt that they even allocate it per page. 

7 They probably do the same thing that you do in 

8 practicing law; you just make copies and forget it, and that's part of 

9 your overhead . 

10 MR. RAKES: We seldom charge. 

11 THE COURT: You seldom charge. I suspect that 

12 they seldom charge, but when they have a substantial amount of 

13 copying, I would expect that they take that into consideration. And I 

14 expect in most cases Ike doesn't charge. 

15 MR. RAKES: Well, Judge, I guess that what I'm 

16 saying is that so over the next three years, when we're having 

17 accountings and so forth, we'll just ask Your Honor to give us some 

18 guidance on that so we don't fuss with each other. 

19 THE COURT: I'd just say forty cents a page, where 

20 they take that into consideration as a part of their billing and where 

21 they say the fee is worth a hundred dollars -- and obviously they• re 

22 not going to have a hundred dollars worth of copying charges; and if 

23 so, then I think somebody ought to look into that. But if they've got 

24 a reasonable fee for copying charges -- and you-all know what's 

25 reasonable in a certain type of accounting work about charges. 

26 MR. RAKES: I think what has thrown us off is--

27 know our firm, and I expect Charlie's -- on our bill we have a fee, 

28 and then we have expenses; and we put 11 Xerox copying, $15. 11 
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1 Well, there•s no problem there because the client is 

2 paying the fifteen dollars. rt•s not part of the fee. But here a 

3 portion of the fee is being set aside or allocated to copying, and it•s a 

4 little bit less precise because it doesn•t show up on the bill. 

5 THE COURT: Well, but what he says is, they take it 

6 into consideration when they fix their bills, that they•ve made x 

7 number of copies, and they just show it as one bill. And if they make 

8 ten copies in connection with that bill, then allow them four dollars 

9 expense. That•s what l 1d do. 

10 Now, when they•re out of pocket, you don't have any 

11 problems for xeroxing. Of course, your secretary is out of pocket; 

12 so is everything else. 

13 MR. RAKES: That•s part of the problem: to 

14 determine whether you're talking about a disbursement to a client or 

15 office overhead. Because, you know, office overhead --

16 THE COURT: If you want me to refer that matter to 

a 17 commissioner, will -- and let him hear every one of them. 

18 

19 

MR. RAKES: I don•t go with that. 

THE COURT: I didn't think you would. Your 

20 client•s going to know whether a certain number of pages is realistic 

21 or not, really. I think a dollar a page is a little outrageous, Mr. 

22 Fox. 

23 MR. FOX: It isn•t a dollar a page. lt1s a dollar for 

24 five pages. 

25 THE COURT: Well, even that. 

26 MR. RAKES: Five copies of one page. 
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1 THE COURT: Five copies of one page. That• s a 

2 little expensive. 

3 MR. FOX: Well, it would be two dollars then at forty 

4 cents a page. 

5 THE COURT: No, if you get one page and you copy 

6 ten, it 1s still going to be forty cents. That•s all. 

7 MR. FOX: If that•s Your Honor•s ruling, it1s the will 

8 of the Court. 

9 THE COURT: lt1s forty cents for one page; and if 

10 you make ten copies, fine; or if you make one, fine. 

11 But there•s no way to arrive at an exact figure. And 

12 you•ve just got to make an arbitrary rule and go with it. 

13 MR. FOX: That•s obvious, Your Honor. From the 

14 evidence here, there was a charge for reproduction, and there was no 

15 reproduction. So I agree, there•s no way to do it. 

16 THE COURT: There•s no way to do it. And, you 

17 know, if it1s speculated, then just won•t allow it a.t all. But I don•t 

18 think that•s fair to your client. It is kind of speculative as to what 

19 the actual costs are. 

20 So if you just say forty cents for copying one page, 

21 whether you make ten copies of that page or one, you 111 get 

22 compensated for your actual expense on it. 

23 MR. FOX: I'm not arguing. 

24 THE COURT: Anything else? 

25 MR. RAKES: Your Honor, could you give us some 

26 guidance as to what type order should be presented to the ·Court 

27 under the caption of 11 Final Order11 ? 
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understand from Mr. Fox that they are 

contemplating an appeal; I think it only fair to come up with whatever 

kind of order that best suits the situation. As I understand the law 1 

we are entitled to a declaratory judgment proceeding to at any time 

come back and petition for an additional relief 1 notwithstanding the 

final order having been entered -- an appeal order. 

For example, Your Honor has ordered an accounting 

every sixty days. If a year and a half from now we don't get our 

accounting, I believe we're entitled in this action to petition Your 

Honor to enter an order. 

THE COURT: You mean 11ve got to put up with you 

that long? 

MR. RAKES: Yes, sir, and we•re going to cite you 

some authority. 

THE COURT: Well, I would think that you would 

take an accounting similar to this, for whatever period of time it 

covers -- and if you-all can agree, based on the guidelines we•ve 

discussed, as to what the figure is, based on this particular 

accounting for this period of time, we•JI enter a judgment for that 

amount, and continue the matter on the docket. And that will be a 

final judgment for that amount. 

Now, whether that•s an appealable judgment, because 

it doesn't dispose of the case, I don•t know. I don't know whether 

you have to hear it and dismiss the suit and require you to bring a 

new suit in order to get an appealable order -- you-all will have to 

look up the Jaw on that. I don't know. 
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1 MR. FOX: Your Honor, we still have one other 

2 problem. We have parties still parties to this suit. 

3 

4 

5 

MR. RAKES: I hereby nonsuit those. 

THE COURT: He'll nonsuit those. 

MR. RAKES: Do you want a separate order for that, 

6 or can we do it right in this same proceedings? 

7 THE COURT: Well, just bring a separate order on 

8 that, and then that will be out of the picture. 

9 But do you what -- it will in effect an interim 

10 judgment, but it will be a final order insofar as --

11 MR. FOX: I don't think it is appealable, Your 

12 Honor. It was so ruled in one case recently, but there were different 

13 circumstances. I would like very much to have an appealable order. 

14 THE COURT: Well, I'm trying to help you get one. 

15 That's the reason 11m not --

16 MR. FOX: Otherwise, we are going to find ourselves 

17 be placed in the position of having to be put in contempt of court to 

18 bring it on. And we do not want to do that. 

19 THE COURT: What do you mean? 

20 MR. FOX: Well, refusing to carry out the Court's 

21 order. 

22 MR. RAKES: They're not going to pay until they 

23 appeal it. And if they feel like they should appeal it, I don't fault 

24 them for that. 

25 But I do want to get the -- another thing I want to 

26 talk about in a minute is the interest on this thing. 
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1 But it seems to me that_ the best way to do it, instead 

2 of converting it to a law action and getting a money judgment, the 

3 Court has already ruled on his interpretation of the agreement -- I'd 

4 like to have a supplemental order entered today saying, 11 Yes, there 

5 are amounts due and owing i an accounting has been filed; the 

6 plaintiffs are entitled to interest from the date such amounts were due 

7 and owing; and this declaratory judgment proceeding is hereby 

8 dismissed from the docket. 11 

9 THE COURT: And if you do that, then you've got an 

10 appealable order? 

11 M R . RAKES : I think so. 

12 THE COURT: And I think -- I'm just speculating, 

13 I'm not sure -- I think that even if I entered a money judgment and 

14 continued it on the docket for future accountings I still think you've 

15 got an appealable order. 

16 MR. RAKES: On the declaratory judgment part, I 

17 think that's true. 

18 THE COURT: On the declaratory judgment part. 

19 Now we could try it either way you-all want to try it. I prefer the 

20 second, rather than you coming back and entering it again. And 

21 then if they say you don't have an appealable order when you 

22 petition, then we can dismiss the case and you will just have to start 

23 all over again later on. 

24 MR. RAKES: I believe -- we've looked up the law on 

25 it, too --

26 THE COURT: Look up the law before we go either 

27 way, so -- you want to help him get an appealable order, too. ·Both 

28 of you want to do the same thing. 
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MR. RAKES: That's right. One thing we have 

looked up -- and think this is clear -- in a declaratory judgment 

proceeding, even after the Court has rendered its declaratory 

judgment, the parties can come back by way of petition and have the 

Court enter further judgment or grant further relief, pursuant to its 

declaratory judgment. 

THE COURT: Even though the case is off the 

docket? 

MR. RAKES: Yes, sir. 

THE COURT: Then let's just enter a money judgment 

and let the case go off the docket --

MR. RAKES: And I'll be glad to--

THE COURT: -- if you feel that that's correct law. 

11m not sure because I haven•t been involved in that. 

MR. RAKES: 11m not even asking for a money 

judgment, as long as we get the -- you know, I don't care about the 

judgment going down against Vic Foti -- as long as the declaration 

goes down, because that is really what we're appealing, as I 

understand, is the interpretation. 

THE COURT: Well, I'd go on and enter the money 

judgment. You can direct it not be docketed, unless you want it 

docketed. 

MR. RAKES: Well, the only problem with entering 

the money judgment is we haven't seen any figures; we've just taken 

that accounting for it. 

THE COURT: Well, we don't have to do it today. 
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MR. RAKES: And once the judgment is entered, 

think that would preclude us from questioning this period of time. 

THE COURT: Well, do you want to continue it over 

and check -- he's got to do some accounting on it, anyway, in regard 

to the copying. 

MR. FOX: Your Honor, I'm leaving in thirty minutes 

for Hawaii. 

THE COURT: That's nice. 

MR. FOX: think, perhaps, if you would set it 

down and give us a chance to work on it a little bit. But obviously 

the plaintiffs are t"1ere and wish to take evidence and go behind this 

accounting, it's fine. 

THE COURT: Well, let's don't delay it too long, Mr. 

Fox. I know you're going to go --

MR. FOX: I'd like to be back here for that. 

THE COURT: Sir? 

MR. FOX: I'd like to be back here for the hearing. 

MR. RAKES: I'd like to go ahead and get a final 

judgment entered today 1 Judge, even if we do get --

THE COURT: How can you do that when you've still 

got the copying problem? 

MR. RAKES: Your Honor has just indicated that 

copying up to forty cents per page --

THE COURT: Do you know which ones they've 

charged copying for? 

M R . RAKES : No 1 sir. 
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1 THE COURT: I say, how can I enter a judgment? 

2 MR. RAKES: But I don't want a dollar judgment, 

3 don't believe. I think what would like is just an order that says 

4 we've come subsequent to the prior order and the Court adjudges 1 

5 orders, and decrees that the plaintiffs are entitled to one third of the 

6 fees, which you have already said, that expenses, or disbursements, 

7 shall be considered to be travel, telephone, et cetera, and copying 1 

8 up to forty cents per page --

9 THE COURT: Regardless of the number of pages --

10 forty cents per page -- and not a duplicate page. 

11 MR. RAKES: Yes, sir. And that interest shall run 

12 under the terms of the agreement from the date that the payments 

13 were due, and that this matter is dismissed from the docket. 

14 Then they can appeal your declaratory judgment. We 

15 won't be worried with any numbers at this point. 

16 MR. FOX: Sir, I'm concerned about the interest 

17 running the due date. If the Court's going to determine what the 

18 due date was, fine. 

19 THE COURT: Well, the Court's provided for that .. 

20 MR. RAKES: From the date the payments were 

21 received, and your accounting specifies the dates they were received. 

22 THE COURT: The agreement provides for that. 

23 MR. FOX: The word 11 yearly" has no meaning then 1 

24 Your Honor. 

25 THE COURT: No, I didn't say that. 

26 

27 Honor. 

MR. FOX: The word 11 yearly 11 is in there, Your 
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THE COURT: It also says it's due when received. 

MR. FOX: No, it doesn't say that, Your Honor. 

Look at the agreement. 

MR. RAKES: It does say that. 

THE COURT: Yes, it does, too, Mr. Fox. 

MR. FOX: Your Honor, I admit I've had trouble 

throughout this thing. 

THE COURT: No, we aren't having any trouble. 

MR. FOX: But if you' II read the paragraph, there's 

a word in there -- and I would submit to the Court that this 

agreement, being drawn by the plaintiffs herein --

MR. RAKES: What it says very precisely is: 11 Such 

amount is due when collected from the client by the former partner. 11 

Now how that can be any more clear, I don't know. 

MR. FOX: Read the whole sentence, Mr. Rakes. 

MR. RAKES: All right. Prior to that it says, 11 A 

partner violating this subsection" -- which the Court has ruled has 

occurred -- "shall pay to the partnership an amount equal to one 

third of each year's fee collected for a period of three years. Such 

amount is due when collected from the client by the former partner." 

Now prior in this paragraph it says during thirty-six 

months is the period we're talking about; and in each of those years 

you've got to pay us one third of the total amount collected during 

that year, and you have to pay us when you receive it. It looks 

pretty clear to me. 

MR. FOX: Your Honor, that's not a correct reading 

of that. 
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1 THE COURT: Well, you read your copy. 

2 

3 

MR. FOX: I mean the correct "interpretation 11 of it. 

THE COURT: Well, when you say it's due when 

4 collected, what does that mean? 

5 MR. FOX: No, Your Honor, you have to read the 

6 whole sentence. 

7 THE COURT: All right. Let's read it all. 

8 

9 

10 paragraph. 

MR. RAKES: It's in the complaint, Your Honor. 

THE COURT: All right. Let's read the whole 

11 "During the twenty-four months' period immediately 

12 following the termination of his membership in the partnership, unless 

13 such termination is involuntary under the provisions of Article V(2) 

14 of this agreement, a partner will not offer or perform services as a 

15 certified public accountant or public accountant to any clients of the 

16 partnership. A partner violating this subsection shall pay to the 

17 partnership an amount equal to one third of each year's fee collected 

18 for a period of three years. Such amount is due when collected from 

19 the client by the former partner. 11 

20 That• s a separate sentence. 

21 MR. FOX: All right. Well, how can that be 

22 determined till one year· has gone by? 

23 MR. RAKES: One third of each dollar that is sent in 

24 would have to be one third of the fee. 

25 MR. FOX: It says one third of each year's fee. 

26 THE COURT: Okay. Well, I'm going to rule that it•s 

~ 27 due when you collect it, Mr. Fox. And if you can get the Supreme 
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Court to change it, that's fine. I won't be upset with either you or 

the Supreme Court, but that's just the way I read it. 

MR. FOX: We're not upset with you. 

THE COURT: I know you're not upset with me. 

Everybody's got to read it and interpret it the way they interpret it. 

MR. FOX: If I could say to the Court, I would 

remind you that we're entitled to have the agreement interpreted in 

the most favorable light to us. 

THE COURT: All right. Well, I can't interpret that 

section favorable to anybody. just have to read that as I 

understand the English language. can't interpret it any other way. 

MR. RAKES: I assume we're talking about the legal 

rate, since there•s been no agreement --

THE COURT: Yes, sir, it would have to be the legal 

rate. think you probably ought to have a money judgment, but if 

you want it that way, and if they're satisfied with that so they can 

appeal it, that•s fine. 

Are you satisfied with that? 

MR. FOX: No, sir. 

THE COURT: You want a money judgment? 

MR. FOX: Yes, sir. 

MR. RAKES: All right. We 111 get a money judgment. 

THE COURT: All right. 

MR. RAKES: When will you be back, Charlie? 

MR. FOX: Two weeks, we'll be back the fourteenth. 

MR. RAKES: And you would want to be back before 

an order is entered? 
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MR. FOX: Yes, sir, unless we could agree on an 

amount today. 

THE COURT: Well, do you know how many copies 

were made? 

MR. RAKES: If Your Honor could give us a time for 

presentation of an order a few days after the fourteenth. 

THE COURT: Can you-all agree on it in the 

meantime? 

MR. RAKES: 11d rather have a time to present the 

order. 

THE COURT: I know. But in the meantime can you 

get together on the number of copies? 

MR. RAKES: Yes, sir. 

[Recess] 

[Mr. Rakes, resuming] 

I have not formally moved, but I would ask that a 

copy of the accounting be marked as an exhibit and filed. 

THE COURT: So it would be exhibit Y, consisting of 

five pages. 

[PLAINTIFFS EXHIBIT Y marked for identification and 

received in evidence] 

MR. FOX: If it please the Court, we object to the 

order requiring the accounting and likewise object to the entry of this 

accounting as a part of the evidence. We request that the Court mark 

it 11Sealed 11 and that it not be made available to the public because the 

information contained therein about a number of people. 
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THE COURT: Well, your client prepared it--

MR. FOX: Yes, sir. 

THE COURT: -- pursuant to order of the Court. 

MR. FOX: Pursuant to order of the Court, to which 

5 we objected to, Your Honor. 

6 

7 

THE COURT: I understand. 

MR. RAKES: I have no objection, Your Honor, to 

8 the accounting itself being sealed in the Court record. I do object to 

9 any order being suppressed. If we're going to enter a money 

10 judgment, it's going to be a matter of public record 1 as far as I'm 

11 concerned . 

12 THE COURT: 11m not going to seal this. Nobody 

13 comes and looks at these files. 

14 MR. FOX: Your Honor 1 you previously granted Mr. 

15 Rakes a like motion. 

16 THE COURT: Sealing papers? 

17 MR. FOX: Yes, sir. It was more a motion of 

18 confidentiality. We were supplied with papers on the grounds that we 

19 kept them confidential. We have not tried to introduce them into the 

20 record. 

21 

22 desk? 

23 

24 Honor. 

THE COURT: Do you want me to hold this on my 

MR. FOX: I don•t care where you hold it, Your 

think the problem with it is 1 it's a matter that we objected 

25 to the order, that being one of the reasons we· objected. 

26 THE COURT: I understand that. 
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1 MR. RAKES: I have no objection to your putting it 

2 in a sealed envelope. 

3 THE COURT: 1111 just seal it in an envelope, Mr. 

4 Fox. There isn't anybody -- all right. 

5 Now you're coming back when? 

6 MR. FOX: Monday, the 14th. 

7 THE COURT: How about the 16th? Well, let's just 

8 set it for two o'clock in the afternoon. That's not going to take all 

9 day. 

10 MR. RAKES: I would assume, Your Honor, that this 

11 will be for hearing any additional evidence either party has and 

l2 giving an order. 

13 THE COURT: Yes, sir. And if you will prepare an 

14 order in the meantime, and if you want to present evidence on the 

15 expenses or anything else you want me to hear, Jill do it. 

16 How much time would you allocate for it? 

17 MR. RAKES: I would think an hour. 

18 THE COURT: Okay. Thank you-all. 

19 [Court adjourned 3:30 p.m.] 
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1 [2: 30 p.m.] 

2 THE CLERK: This is the case of William A. Cook, 

3 Jr., and others, plaintiff, against Victor F. Foti, and others. 

4 THE COURT: All right. Now we 1re going to 

5 continue this on from the hearing we had in October. And you have a 

6 nonsuit order that•s --

7 MR. RAKES: Yes, Your Honor, this is an order 

8 which has been endorsed counsel for the defendant, wherein all the 

9 defendants except Mr. Foti are being nonsuited. 

10 THE COURT: All right, sir. Suppose we enter this 

11 November 16 .!29!!. pro tunc as of -- what day was that? 

12 MR. RAKES: Last year was the 27th of October. 

13 THE COURT: As of 10/27/77. 

14 All right. Do you have another order there 

15 incorporating the Court's judgment as of the last time? 

16 MR. RAKES: Your Honor, the order is being typed 

17 in my office right now that Mr. Wooten's looked at that brings the 

18 record up to date. 

19 It's hot off the press 1 I might add. This order, 

20 Your Honor 1 sets forth the rulings the Court made on October 27, 

21 having to do with the interest rate, when the payments are due, and 

22 disbursement charge for copying. 

23 THE COURT: All right. 

24 MR. RAKES: would like, Your Honor, for the 

25 record to show that with regard to paragraph 3 of this order Your 

26 Honor gave the defendant the choice of computing this copying 

27 disbursements on an actual cost basis or on a flat basis of forty cents 

28 per page, regardless of number of copies of that particular page. 
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1 And it's my understanding that the defendant prefers 

2 that it be done on the forty-cent basis in that it's easier to compute 

3 and to account for. 

4 THE COURT: And you're not sure that's more than 

5 his cost or less than his cost? 

6 

7 

8 

9 

MR. RAKES: I think that's correct. 

THE COURT: All right. 

MR. WOOTEN: That•s right. 

THE COURT: All right. Mr. Wooten, you have not 

10 seen this order because Mr. Edwards just brought it in. I realize you 

11 object to the rulings of the Court, but do you have any objection to 

12 the way the order is written insofar as to whether that was the actual 

13 ruling of the Court? 

14 MR. WOOTEN: I understand those to be the rulings 

15 of the Court. 

16 THE COURT: All right. Suppose we enter this 

17 order as of October 27 also -- !.:!.2!2 pro tunc as of October 27. 

18 MR. RAKES: Your Honor, at the last hearing 

19 THE COURT: Wait a minute. 

20 MR. RAKES: I'm sorry, I thought I detected a nod, 

21 but it must have been a flinch. 

22 THE COURT: I'm not old enough for either one. 

23 If you-all will endorse this order as seen or seen and 

24 objected to, I would appreciate it. 

25 [Handing to counsel for the defendant] 

26 [The Court, resuming] 
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All right. 1 

2 MR. RAKES: Your Honor, at the last hearing, 

3 certain evidence was taken on the question of damages, and it•s my 

4 understanding that the defendant has asked for an appealable order 

5 with a money judgment; and because of the Court•s ruling relating to 

6 the copying charges and also because the plaintiffs called to the 

7 defendant•s attention the names of five or six people who were not on 

8 the accounting, the defendant, Mr. Foti 1 was asked to prepare a new 

9 accounting and furnish it to us, which they have done. 

10 And now, if Your Honor please, we would like to 

11 present some evidence relating to the actual amount of the judgment 

12 which we contend we• re entitled to. 

13 THE COURT: All right. 

14 [The witnesses were sworn] 

15 ISAAC 0. PERKINS, 

16 called as a witness by the plaintiffs, being first duly 

17 sworn, testified as follows: 

18 DIRECT EXAMINATION 

19 BY MR. RAKES: 

20 Q Please state your name. 

21 A My name is Isaac 0. Perkins. 

22 Q Mr. Perkins, you•re one of the plaintiffs in this 

23 lawsuit, and believe have testified previously herein? 

24 A That is correct. 

25 Q Following the last hearing that was held in this case 

26 on October 27 1 1977, a revised accounting has been filed by Mr. Foti. 

27 And 1 hand you a xerox copy of the revised accounting and I ask you 
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if you can identify that as being the revised accounting that has been 

furnished to the plaintiffs? 

A Yes, that•s a copy. 

MR. RAKES: I would ask that this be marked the 

next --

THE COURT: I don•t know what exhibit it is. 

MR. RAKES: -- plaintiffs• exhibit. 

THE COURT: Let•s make it exhibit AA. 

MR. RAKES: All right, sir. 

THE COURT: Yes, sir, you can mark it. That•s the 

revised accounting -- accounting as of what? 

MR. RAKES: The accounting was for the year 

October 1, 1976 1 through September 30 1 1977. 

[PLAINTIFFS' EXH I 8 IT AA marked for identification and 

received in evidence] 

[Mr. Rakes, resuming] 

Q Mr. Perkins 1 have you 1 or has anyone on your 

behalf, examined the books of Persinger, Foti & Company or of Victor 

Foti to ascertain or confirm the accuracy of this accounting? 

A No, we have not. 

Q So this is the accounting that has been furnished to 

you, and you have reviewed it and are familiar with it? 

A That• s correct. 

Q Mr. Perkins, based upon this accounting, which has 

just been introduced in evidence, have you made a compilation 

regarding the appropriate to be charged for photocopying and 

regarding the interest that's due and payable pursuant to the Court's 

previous ruling herein? 
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1 A. Yes, ! have. The photo fees collected amounted to 

2 $1536, and the total photo fees have been copied, so -- have been 

3 subtracted, so sixty percent of the $1500 should be added back, or 

4 $921.60. 

5 We also computed the --

6 THE COURT: Wait a minute. Say that again. 

7 THE WITNESS: $921.60 should be added back to the 

8 gross fees collected. 

9 THE COURT: I don't understand what you're talking 

10 about. You were talking about $1500. Start from the beginning and 

11 explain it. 

12 Now, you remember, Mr. Perkins, you're familiar 

13 with that accounting. I haven•t seen it, even. So start like 11m in 

14 the first grade. 

15 

16 

[The witness, resuming] 

A Okay. Your Honor, there were $1874.50 fees -- total 

17 fees included in the accounting. 

18 THE COURT: Total fees for what? 

19 THE WITNESS: Total photocopying fees. 

20 THE COURT: Eighteen hundred and fifty-four 

21 dollars? 

22 THE WITNESS: Eight hundred and seventy-four 

23 dollars and fifty cents. 

24 THE COURT: Wait a minute. Say that again. 

25 THE WITNESS: Eighteen hundred seventy-four 

26 dollars and fifty cents --
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THE COURT: All right. 

THE WITNESS: -- were the total photocopy charges 

included in the accounting. 

THE COURT: All right. 

[The witness, resuming] 

A Of this amount, $338.50 was uncollected, which means 

that there was $1536 of fees collected --

THE COURT: Photo fees collected. 

A -- photo fees collected -- for the year, at one dollar 

per page. 

We agreed on forty cents per page, so sixty percent 

of that is unallowable -- unallowable charges. Let me go back to the 

beginning. 

THE COURT: I understand what you•re talking 

about. 

[The witness, resuming] 

A So there•s a $120,000 of fees. This has been reduced 

by expenses of five thousand. Of this reduction of five thousand, 

sixty percent of the fifteen hundred -- $921 -- should not have been 

deducted. 

THE COURT: I understand that. All right. 

[Mr. Rakes, resuming] 

Q As the accountants say, what•s the bottom line of all 

that? 

A The bottom line of all the fees collected for the year 

is $115,974.48. 
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1 THE COURT: That's all fees collected less 

2 chargeable expenses? 

3 

4 Q 

THE WITNESS: That's right. 

All right, sir. Now 1 based on that, Mr. Perkins 1 

5 have you computed interest on those fees at the legal rate of eight 

6 percent from the time the fees were collected by Persinger, Foti & 

7 Company as those dates are shown on the accounting? 

8 A We have. The total interest at eight percent, figured 

9 on a daily basis from the date the receipt was collected, was 

10 $4,818.44. 

11 THE COURT: That's interest from when to when? 

12 Interest to what date? From the date collected --

13 THE WITNESS; From the date collected to November 

14 16. 

15 THE COURT: To date. All right. 

16 [Mr. Rakes 1 resuming] 

17 Q Now, in reviewing the accounting, Mr. Perkins, it 

18 appears that some fees charged these clients were collected in 

19 installments. Sometimes there would be four or five different 

20 payments on a fee. And it further appears from reviewing the 

21 accounting that no dates are given when those particular installments 

22 were received by Persinger, Foti & Company, is that correct? 

23 A That•s correct. 

24 Q In an instance where you had, for example, four 

25 payments made on a fee that was charged 1 and there's no indication of 

26 when those four payments were made, how did you compute the 

27 interest? 
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1 A In the case of Wenden -- W E N D 0 f\J Chemical --

2 Q Can I interrupt you. Can you state a rule that was 

3 consistently followed throughout, rather than just give us examples? 

4 A Yes. In this particular case, there were seven 

5 payments. We took the last payment date and computed the interest 

6 from the last payment date, ignoring the six previous payments. 

7 Q So you only charged interest in your computation 

8 then from the date of the last payment received by Persinger Foti on 

9 a particular account? 

10 A That is correct. 

11 THE COURT: How do you know the last payment 

12 date? Do you have that? 

13 THE WITNESS: Yes, I have that. 

14 Q So, in effect, you waived interest on the partial 

15 payments for purposes of this computation? 

16 A Yes. 

17 Q All right, sir. Adding the interest figure that you 

18 have just analysed to the other figures, based on your computations 

19 from that accounting, what is the total amount due Andrews Burket as 

20 of today, covering fees collected from clients through September 30, 

21 1977? 

22 

23 

24 

A 

Q 

A 

25 interest. 

26 Q 

$40,264.31. 

And that represents one third of the fees? 

One third of the fees and one third of the total 

Well, interest at the rate of eight percent, not one 

27 third of the total interest? 
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A That•s right. Interest at the rate of eight percent. 

MR. RAKES: You may question the witness. 

MR. WOOTEN: No questions. 

[Witness excused] 

THE COURT: Any further evidence? 

MR. RAKES: May I have just one second? 

THE COURT: Yes, sir. 

MR. RAKES: We have no further evidence, Your 

MR. WOOTEN: Your Honor, Mr. Rakes and I have 

agreed to put into evidence a computation prepared by Mr. Foti, 

which lists clients that he will testify came to Persinger Foti with some 

accountant other than him, some former employees of Andrews 

Burket. 

THE COURT: Mr. Foti had nothing to do with the 

clients when he was employed or associated with Andrews Burket? 

MR. WOOTEN: That•s right. 

THE COURT: And those clients have come to R. L. 

Persinger & Son subsequent to Mr. Foti leaving the firm? 

MR. WOOTEN: Yes, sir. And he has not personally 

performed any work for these clients since being at Persinger Foti. 

THE COURT: These clients are listed in the 

accounting which R. L. Persinger furnished to Andrews Burket for 

which Mr. Perkins just testified he was entitled to a judgment, 

included in that forty-two thousand plus dollars, is that right? 

MR. WOOTEN: Yes, sir. 
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1 THE COURT: All right. 

2 MR. WOOTEN: And pursuant to our previous 

3 argument made, of course, we want to put this list in. 

4 THE COURT: All right. 

5 MR. RAKES: May I have a copy of this. We may 

6 want to ask Mr. Foti some questions relating to this list. 

7 THE COURT: All right. That will be exhibit AB. 

8 [DEFENDANT'S EXHIBIT AB marked for identification and 

9 received in evidence] 

10 [The Court, resuming] 

11 Let me ask you-all this question about that list. I'll 

12 get to it in a minute. 

13 MR. RAKES: May I ask Mr. Wooten a question 

14 pertaining to the stipulation? 

15 THE COURT: Yes, sir. 

16 MR. RAKES: Mr. Wooten, do I understand from you 

17 that this list that you've presented that it's Mr. Foti's testimony that 

18 he did not do the work for these people while he was a partner at 

19 Andrews Burket & Company and that the work was done by other 

20 people at Andrews Burket, and then these people came to Persinger, 

21 Foti & Company and he hadn't done any work for them there, either? 

22 MR. WOOTEN: Yes, sir. And those people are 

23 included on the big list, the figures were exactly the same --

24 MR. RAKES: But it has already been established 

25 that he was a partner in the firm of Andrews Burket while the work 

26 was being done there --
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MR. WOOTEN: That is correct. 

MR. RAKES: -- and he is now a partner in the firm 

of Persinger Foti while the work is being done there? 

MR. WOOTEN: That is correct. 

THE COURT: All right. Now, for the purpose of 

the accounting, how much of this $42,264.31 is included on that list, 

Exhibit AB? 

MR. FOTI: That was forty thousand, wasn•t it, sir? 

MR. RAKES: Forty thousand. 

THE COURT: I stand corrected -- $40,264.31. 

MR. RAKES: Judge, this shows a gross fees of 

about sixteen thousand dollars, and a third of sixteen is four, so it 

would represent about four thousand --

MR. FOTI: A third of sixteen is fifty-three 

hundred. 

MR. FOX: Fifty-three hundred, plus your interest. 

MR. RAKES: 11m sorry, fifty-three hundred. 

THE COURT: Plus the interest. I want the exact 

figure. 

MR. RAKES: But we also don•t know how much was 

collected of this. 

THE COURT: Well, was it all collected? 

MR. FOTI: Yes. 

MR. FOX: That•s all included in the collected 

portion. 

THE COURT: Well, how long will it take you to 

compute the interest on that and give me that figure so it will be in 

evidence? 
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MR. RAKES: Judge, I think we•re getting off base. 

If Windon is already included on the main accounting we•ve filed, then 

part of it hasn•t been collected. 

THE COURT: ·He says that all of it has not been 

collected, Mr. Foti. 

MR. FOTI: The total out of that would be one third 

of four thousand dollars that has been collected. The total is fifty­

eight hundred dollars. Four thousand out of the fifty-eight has been 

collected. 

THE COURT: For that one client? 

MR. FOTI: Yes, sir. 

THE COURT: Okay. 

MR. RAKES: I don't know anything about the rest of 

them. thought this was being introduced only to show that there 

are clients that have gone to Persinger Foti from Andrews Burket that 

Mr. Foti disclaims having performed work for at either place. 

Now, you know, for that proposition, based on his 

testimony, think that's fine. But I haven't scrutinized these 

figures at all, and I'm not willing to --

THE COURT: I'm just trying to put a figure in here 

in case -- you know, when you appeal it, the Supreme Court says 

they should not be included, that they can arrive at a figure, you 

know, without coming back and computing it. 

MR. RAKES: There's no evidence, for example, that 

even though he didn•t do work for these at Andrews Burket whether 

or not he had any client responsibility for them. He was the chief 

audit partner at Andrews Burket. So --
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THE COURT: Put him on the stand and as·k him. 

MR. RAKES: This is not my evidence. This is 

theirs. 

MR. WOOTEN: Your Honor 1 the purpose of the 

exhibit as offered has been stated, and that's why it•s offered in 

support of legal argument that was presented in brief: that those 

people ought not to be included. 

THE COURT: All right. But I'm just trying to get 

the figure you-all are talking about, but you-all won•t give it to me. 

And if you don1t want it, I'm not going to worry about it. 

MR. WOOTEN: I understand, Your Honor. 

MR. FOX: Your Honor, there's no way we could 

figure that figure in a very short time, because of the interest and 

other factors. 

MR. FOTI: Also the photocopy costs, too. 

THE COURT: 11m sorry I got into that photocopy 

business. 

Okay. Any other evidence? 

MR. WOOTEN: Your Honor 1 we have one more 

exhibit that you've already ruled on. We have a list of charges paid 

by Persinger, Foti & Company to Andrews Burket. Your Honor has 

ruled that we're not entitled to deduct those as an expense, but we 

do, for the record, want to put a listing of those expenses in. 

THE COURT: All right. That will be Exhibit AC. 

[DEFENDANT'S EXHIBIT AC marked for identification and 

received in evidence] 
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MR. RAKES: Your Honor, I would object to this on 

the grounds that what we• re tal king about here is charges made for 

copies of work papers which Persinger Foti got from Andrews Burket 

following the client changing accounting firms. And I don't see where 

this has any pertinence under the partnership agreement that•s 

being --

THE COURT: Well, I agree with you, and I've 

already ruled that way. But 11m going to let him put it in evidence 

for such purposes he may deem appropriate on appeal. 

the judgment. 

correct? 

MR. RAKES: I understand. 

MR. WOOTEN: That would be all we have. 

THE COURT: No further evidence? 

MR. WOOTEN: No, sir. 

MR. RAKES: No, sir. 

THE COURT: May I have the order so I can enter 

MR. RAKES: I've already managed to lose it. 

THE COURT: Forty thousand two sixty-one, is that 

MR. RAKES: Yes, sir. 

Your Honor, in the paragraph at the bottom of the 

page, I would ask the Court to require a bond with surety for the 

amount of the judgment plus costs. I would think five hundred to a 

thousand dollars would be adequate to cover costs. 

THE COURT: Well, when you get that -- I was just 

thinking forty-five thousand dollars. 
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MR. RAKES: That•s fine with me. 1 

2 THE COURT: Any objection to that? Forty-two 

3 thousand? 

4 MR. RAKES: I have no objection. 

5 MR. FOX: No objection. 

6 THE COURT: All right. When are you going to post 

7 your appeal bond? 

8 MR. FOX: Give us thirty days to post it and we•IJ 

9 post it right away. 

10 THE COURT: Well, it will be docketed as of today, 

11 unless I direct that it not be docketed. 

12 MR. FOX: We would move -- request the Court that 

13 you not docket it, Your Honor. 

14 MR. RAKES: thought the objective of bond here 

15 was to suspend judgment. 

16 THE COURT: Well, it is. It is to suspend execution 

17 on the judgment. 

18 MR. RAKES: 11m willing to give them whatever time 

19 they think they need to post it. I have no intent to worry about 

20 executing on the judgment. 

21 MR. FOX: No, we're worrying about dock~ting the 

22 judgment. 

23 THE COURT: I'm tal king about docketing the 

24 judgment. 

25 MR. RAKES: I would agree that it not be docketed. 

26 MR. FOX: Thank you. 
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THE COURT: All right. I will just put it in --

MR. RAKES: Wait a minute, let•s think a minute. 

3 may be confused. But it1s the execution on it that we're 

4 suspending --

5 THE COURT: That•s all you•re doing --

6 MR. RAKES: Doesn•t the judgment have to· be 

7 docketed? 

8 THE COURT: Unless you agree not to do it -- to 

9 docket it. 

10 MR. RAKES: No, I think the judgment would be 

11 docketed, but we would agree that execution is going to be suspended 

12 for thirty days, as set forth in the order. 

13 MR. FOX: We would request, Your Honor, the 

14 judgment not be docketed. 

15 MR. RAKES: How can we appeal it if it's not 

16 docketed? 

17 MR. FOX: lt1s being entered, but it's not being 

18 docketed. 

19 Mr. Rakes, the only difference is -- off the record, 

20 please. 

21 [Discussion off the record] 

22 THE COURT: Then let me put in this order then 

23 directing this judgment not be docketed until further order from the 

24 Court. 

25 Then if you want it docketed, you can give him 

26 notice you're going to move the judgment be docketed and then docket 

27 it. 
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1 MR. RAKES: This is not. in any way going to affect 

2 that a judgment has been entered; the thirty days starts to run from 

3 today; and interest is going from today? 

4 THE COURT: The judgment is -- the only difference 

5 is the judgment is not put in the judgment lien docket book; there's 

6 not a lien on any of his real estate; no execution is issued on it. 

7 And if he doesn't post his bond, you can come up 

8 here in thirty days and say, 11 Docket it, and I want to execute on 

9 anything you got. 11 

10 MR. RAKES: That's okay. As long as the bond is 

11 posted. 

12 THE COURT: And if he posts the bond, you see, 

13 you get your money out of the bond. Otherwise, in thirty days, you 

14 just proceed . 

15 All right. 

16 [Hearing adjourned 2:50 p.m.] 
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ANDRE'tlS , BURKET & CO • 

~F 0~ PARTNER§CJ 

THIS AGREEMENT made as of the 1st day of October, 1974; bet 

l'liLLIAM A. COOK, JR., JAMES ~~. DILLON, VICTOR F. FOTI, LACY li. HANSO' 

PERKINS, R. DAVID ROTTY, AND JOSEPH B. WRIGHT, hereinafter sometime 

"the partners,. • 

WHEREAS, the partners and their predecessors have been conducting a 

public accounting practice for a number of years under ·the names ofT. Coleman 

Andrews & Co., and Andrews, Burket & Co., pursuant to the terms and conditions of 

a partnership agreement dated October 1, 1942, as amended from time to time; and 

WHEREAS, it is desired to restate the provisions of the agreement dated 

October 1, 1942, as heretofore amended, and to make certain additional amendments 

thereto; 

N0\-1, THEREFORE, THIS AGREEMENT WTINESSETH: That in consideration of the 

mutual advantage to be derived and other valuable considerations, the parties here-

to do hereby covenant and agree as follows, to-wit: 

ARTICLE I 

1.1 The name of the partnership shall be ANDREWS, BURKET & CO. 

1.2 The duration of the partnership shall be as hereinafter set forth 

in ARTICLE III. 

1.3 The business of the partnership shall be the practice of public 

accounting and all other related activities. 

1.4 The principal office of the partnership shall be in Roanoke, 

Virginia. 

ARTICLE II 

II.l The name of the firm and all prior names used by the partnership 

or its predecessors shall belong to and may be used ·by the partnership lliitil the 
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partnership is terminated and may not be sold or otherwise disposed of for value 

as long as the partnership exists. 

II.2 Upon the death, retirement, withdrawal, resignation or expulsion of 

any partner, the name of the partnership and all prior names shall remain and be 

vested in the remaining active partners. 

II.3 Upon final termination of the partnership, the name shall belong to 

the then surviving active partners and may be disposed of in such manner as may be 

determined by them. 

II.4 The name of the partnership may be changed in the manner hereinafter 

provided for the amendment of this agreement, but no such change shall result in 

the relinquishment of any rights herein stated to any prior name thereof. 

ARTICLE III 

III.l The duration of the partnership shall be continuous, and the death, 

~ retirement, withdrawal, resignation or expulsion of a partner, or the admission of 

additional partners shall not act to terminate the partnership. 

III.2 The partnership may be terminated at any time with the consent of 

the partners • 

ARTICLE IV 

IV.l The fiscal year of the partnership, unless otherwise provided by 

amendment hereto, shall end on the 30th day of September in each year, and within 

a reasonable time thereafter, each partner shall be entitled to receive financial 

statements of assets and liabilities at the end of each year and of earnings for 

the year ended that date. 

IV.2 The distribution of profits and losses of the partnership and de-

termination of capital accounts shall be made in accordance with the provisions 

of "APPENDIX A" herewith attached and made a part of these articles. 
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ARTICLE V 

V.l Any partner shall have the right' to voluntarily withdraw or resign 

from the partnership upon si~ty (60) days prior written notice to the other partners, 

unless such notice is waived by unanimous consent of the other partners. 

V.2 If the partners (other than the partner with respect to whom action 

is under consideration) determine by vote that it would be to the best. interest of 

the partnership, because of a partner's disability, incapacity, misconduct or 
~-

neglect of duty, or any other reason, for a partner to retire or withdraw from the 

partnership, he shall be requested to retire or withdraw as the case may be. A 

partner to whom such request is directed shall be considered to have retired or 

withdrawn as'of the last day of the month requested. 

V.3 A partner, who voluntarily withdraws or resigns, or who is requested 

to withdraw or resign, shall not, except for severance and/or disability benefits 

which he may be entitled to receive under APP~~IX B, be entitled to any benefits 

unless i.he 'Partners (other than the wi thrlrawi-11g cr 

wise agree. 

v.4 The retirement of partners shall be controlled by APPENDIX B attached 

hereto. The benefits payable upon retirement or death shall also be determined in 

accordance with said appendix. 

V.5 No payments made by agreement of the partners to a withdrawing or 

resigning partner shall be considered as payments made in consideration for any 

assets or property of any kind. 

ARTICLE VI 

VI.l Each of the partners covenants and agrees that: 

(i) He will pay and satisfy his personal debts so that no claims 

may arise which would in any wise hamper or interfere with the operations of the 

partnership; 

(ii) No partner shall have the right to assign any interest he may 

have in the partnership or any of its assets; 
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(iii) Each partner will devote his full time to business of the partner-

ship and will not, without the prior written consent of the other partners, engage 

in any other profession, trade or business. 

(iv) During the twenty-four months immediately following the termination 

of his membership in the partnership, unless such termination is involuntary under 

the provisions of ARTICLE V.2 of this agreement, a partner will not offer to perform 

or perform services as a Certified Public Accountant or Public Accountant to any 

client of the partnership. A partner vio~ating this subsection shall pay to the 

partnership an amount equal to one-third of each year's fee collected for a period 

of three years. Such amount is due when collected from the client by the former 

partner. Nothing herein shall be construed as preventing a partner, whose member-. 

ship in the partnership is terminated, from performing bookkeeping or accounting 

services as a full time employee of any person, firm or corporation which is not 

engaged in the business of providing bookkeeping or accounting services for others. 

The benefits of this subsection shall inure to and be enforceable by any partnership 

or other organization into which or with which the partnership of ANDREWS, BURKET & CO., 

is merged or consolidated. 

ARTICLE VII 

VII.l Wherever in these Articles or in the Appendixes thereto it is pro-

vided that any action may be taken by or with the·approval or consent of the ~artners, 

or when in the opinion of the Partners certain conditions exist, such action, ap-

proval or consent, or opinion shall require the affirmative vote of those members 

of the partnership who, under the provisions of APPENDIX A, are at that time en­

titled together to at least sixty-six percent (66%) of the net earnings (after 

salaries) of the partnership, or where by reason of the death of a Partner, one 

hundred percent {100%) of the net earnings are not at that time allocated to Partners, 

or where in consideration of any matter, a Partner is not entitled to vote or act 
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thereon, then such action, approval, or consent, or opinion, sholl require the 

affirmative vote of those members of the partnership \-tho, under the provisions of 

~ APPENDIX A, are at that time entitled together to sixty-six percent (66~) of the 
.. 

net earnings (after s~laries) of the partnership at that t~me allocated among the 

Partners entitled to act on the matter. Unless expressly otherwise provided, no 

action sholl require the unanimous consent of the Partners. 

YII.2· In this agreement, "Partners" shall include only perso~s who are 

active m~mbers of the partnership and shall not include former partners who have : 

retired, resigned, withdrawn or died. 

ARTICLE VIII 

VIII.l The provisions of this Agreement shall control, as of its effective 

. date, the rights and obligations of the Partners on such date and of those persons 

thereafter admitted as Partners. The provisions hereof shall not affect rights and 

obligations under any a~reement heretofore entered j.nto \-Ti.th " ne~'='~scrl. or retired.; 

partner or with any third party. 

ARTICLE IX 

IX.l APPENDIX A and APPENDIX B shall be a part of this Agreement and 

Articles of Partnership to the same extent as if set forth in full in this instru-

ment. 

· ARTICLE X 

X.l Amendments to these Articles of Partnership and to APPENDIXES A 

and B may be made at any time upon the consent of the Partners. 

IN \oliTNESS \>THEREOF, the parties hereto have set their hands and seals 

as of the 1st day of October, 1974. 
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_·..!..:):.!.·~..!..~~··-'{...:::··:.::..:~'·:.:.." __;_· ....:c::....;f:;__. C,...:..t ·..:..r:·.....:~-/~./ ____ (SEAL) 
~WILLIAM A. COOK, JR. v 

(SEAL) 

--=::~:::!::L~~ScQ!:· --:4-__;~~· ~J~, ....::~~~~--~laD· ___ , ____ (sEAL) 
VICTOR F. FOTI 

, t1 

I .-.f-~· ( ) 
~-ry4~.~~~~~~c~I~~~~-~---------------SML 
ISAAC 0. PERKmS 

t<1 i/j_ . /! . 
~//(.:_;·· ~~'~·vdti~/).J.f,t~~:..;..;-~~~ ______ (SEAL) 
R. DAVID ROTTY f7-
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TO 

ARTICLES OF PARTNERSHIP OF ANDREWS, BURKET & -CO. 
OCTOBER 1, 1975 

ARTICLE I 

Net ?rofits - Salaries - Distributions 

(a) The net profits or losses of the Partnership for each fiscal year shall be 

determined on a cash basis. 

(1) Net unrecorded assets is defined as accounts receivable, work-in-process 

at 95% of standard billing rates and other prepaid expenses less accounts payable and other 

unrecorded liabilities including retirement, death or severance benefits accrued under 

ARTICLE II OF APPENDIX B. (Retirement or death benefits based on the "Fund" shall be 

accrued on a monthly basis when payable.) 

(2) The proceeds of insurance payable to the Partnership at the death of a 

Partner shall not be taken into account in determining the amount of such net profits or 

losses. The insurance proceeds shall be disbursed in the manner provided in Paragraph (f) 

~f this Article. 

(b) In determining the net profits or losses for each fiscal year, there shall be 

taken into account, disability and death benefits paid as provided in APPENDIX B, any in-

terest paid to Partners, former Partners and the estates of former Partners, and also the 

then current annual salaries of the Partners, which annual salaries as presently agreed 

upon to be $25,600 each, except for Joseph B. Wright, whose salary shall be $22,000. 

(c) Until the number of units and their allocation shall have been changed in the 

manner hereinafter provided, the net profits or losses as defined in (a) above and after 

the deductions set forth in (b) above, shall be divided into twenty thousand (20,000) units, 

and shall be allocated to each in proportion to the number of units set forth opposite his 

name as follows: 

William A. Cook, Jr. $ 3,200 
James M. Dillon 3,200 
Victor F. Foti 3,200 

~ 
Lacy W. Hanson 3,200 
Isaac 0. Perkins 3,200 
R. David Rotty 3,200 
Joseph B. Wright 800 

$20,000 
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The nwnber of units into which the net profits or losses are divided and the alloca­
·~ 

tion of units among the Partners may be changed n~ any time by consent of sixty-six 

percent ( 6&/o) 1n interest of the Partners, and shall be changed as to number or allo-

cation, or both, as of the first day of the first month following the date upon which 

a Partner's membership in the P~rtnership is terminated. The disposition of the units 

that were allocated to a person who is no longer a Partner shall be made in accordance 

with the decision of sixty-six percent (66%) in interest of the remaining Partners. 

(d) For the fiscal year in which a Partner's membership in the Partnership 

is ter.minated, such Partner or his estate shall be entitled to receive, in addition to 

any benefits provided under APPENDIX B of the Articles of Partnership, such portion of 

such Partner's salary and such portion of the net profits or losses allocated to him 

under (c) above as the number of months elapsed from the first day of such fiscal year 

to the last ttay or the month during which such termination occurs bears to the total 

~ number of months in such fiscal year. The share in the net profits or losses shall be 

combined with the net balance or deficit of the combined balance of the capital account 

and c~rrent account as determined in accordance with ARTICLE II (b) and (c). Any credit 

balance remaining after combining these amounts shall be paid as soon as practicable 

after the last day of the calendar year which includes the last day of the fiscal year 

of the Pa1~nership. 

(e) Reserved 

(f) Proceeds of insftrance payable to the partnership at the death of a 

partner, as determined under (a) above, shall be apportioned among the then sur-

viving partners who remain as partners through the folJ.owing September 30, giving to 

each of them that ratio of the total which the number of units of the net profits of 

the partnership allocated to him on the date of said death for the then current year 
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bears to the total number of units then allocated to all such partner~ remaining through 

the following September 30. Neither the deceased partner nor his estate nor any person 

who ceases to be a partner prior to the following September 30, shall receive any part 

of such insurance proceeds. 

ARTICLE II 

Partnership Capital - Current Accounts 

(a) Fixed Capital: 

(1) Sixty-six percent (66%) in interest of the partners shall, by con-

sent, determine the aggregate capital required from time to time by the Partnership. 

Such aggregate capital, and the amount thereof to be contributed by each partner, shall 

pe referred to hereinafter as the "fixed capital". As of the date of this agreement, 

~e fixed capital is one-hundr~d-fifty-five thousand dollars ($155,000). 

(2) The fixed capital of the Partnership may be increased or decreased at 

any time by consent of sixty-six percent (66%) in interest of the partners. 

(3) The fixed capital of each partner shall be an amount which bears the 

same ratio to the aggregate capital as his portion of the net profits or losses after 

partners' salaries bears to all such net profits. The net profits or losses and por-

tion thereof referred to here are those set forth in ARTICLE I of this APP.ENDIX A. 

(4) If a deficiency exists in the fixed capital of a partner as the 

result of an increase in the fixed capital of the partnership, or in the fixed capital 

of the partner, such partner shall pay such deficiency as promptly as reasonably 
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. ·possible, and after the expir ion of thirty (30) days from tt ·date o~r a.c"tl.On resw.111.ng 
I; 

in the deficiency, such Partner may be charged by the Partnership interest on the de-

ficiency at the rate of twelve percent (12%) per annum. 

(b) Capital Accounts: 

(1) There shall be carried in the general books of the Partnership a 

separate capital account in the name of each Partner. The capital account of each 

Partner shall be credited with his contribution of fixed capital as determined in ac-

cordance with the foregoing Paragraph (a). 

(2) No Partner may withdraw any part of his capital account without the 

consent of sixty-six percent (66%) in interest of the Partners or such other Partner 

as may be from time to time designated by sixty-six percent (6&~) in interest of the 

Partners to approve such withdrawals. 

(c) Current Accounts: 

(1) There shall be carried in the general books of the Partnership a 

separate current account in the name of each Partner. The current ~ccount of each 

~artner shall be credited on the first day of each month with one-twelfth (1/12) of 

nis annual salary; and, as at ·the end of each fiscal year, shall be credited or 

charged, as the case may be, with his portion of net profits or losses and the in-

terest, if any, to which he becomes entitled or is chargeable in accordance with 

ARTICLE III of this APPENDIX A. The current account of each Partner shall be charged 

with all. wi thdrawal.s of funds made by him. .Amounts available for withdrawal by 

Partners from their current accounts shall be determined by adding to or deducting 

from the prior year's profits or losses their proportionate share, based on the units 

set forth in ARTICLE I (c), of the increase or decrease of net unrecorded assets, as 

defined in ARTICLE I (a) (1), at September 30 as compared to October 1 of that fiscal 

year. These amounts shall be withdrawn 45% on November 14, 25~~ on January 14, 20% on 

April 14, and 1~ on June 14. No Partner may withdraw more than the amount so de-

termined to be available for withdrawal without the consent of sixty-six percent 

~66%) in interest of the Partners or such other Partner as may be from time to time 
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(2) Any retired, disabled, withdrawn or exp.elled Partner, or the es-

· tate ot any deceased Partner may withdraw from such ~artner's current account, on the 

~cnditions set forth in Paragra~h (d) below • 

. (3) When units allocated among the Partners ·are reallocated, net un­

recorded assets as defined in ARTICLE I (a) (l) wi1l be reallocated in proportion to 

the reallocated units set forth in ARTICLE I (c). Each Partners• share· of net profits 

- or losses, as determined under the provisions of ARTICLE I (c), wi~ be decreased when 

his share of net unrecorded assets increases and will be increased when his share of 

net unrecorded assets decreases to the extent this increase.or decrease resulted from 

the reallocation of units. 

(d) Payment of Capital Acco~t of a Partner Whose Membership in the Partner­

ship is Terminated Shall be as Follows: 

The amount of fixed capital standing to the credit of a Partner at the 

---- .: -G.U.:JJ •u 

~ is current account. Any credit balance remaining shall be paid as soon as practi-

cable after the last day of the calendar year which inclu~es the last day of the fis­

·cal year of. the Partnership. Any deficiency remaining will be applied as a reduction 

in the Partner's share, based on the units set forth in ARTICLE I (c), of the net un-
. - . . 

recorded assets as defined in ARTICLE I (a) (1). The remainder of the Partner's share 

or net Unrecorded assets will be considered death, retirement or severance benefits 

·and will be payable one-third (1/3) on January 10 of each of the succeeding three 

• · years following the year ending on September 30 in which such event occurred. For 

the purpose ot ~ducing the amount in the Partner•s capital account by any debit balance 

~n his current account, the debit balance, if any, in his current account, in the case 

of death, withdrawal or expulsion shall be determined as of the end of the month in 

vhich his death, withdrawal or expulsion occurs, after crediting or debiting, as the 

-~ase t~y be, thereto hiz share of the Partnership net income or loss for the y~ar end-

. i~.on the September 30, following such event. 
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: ~- ARTI Cill III 

Interest on Capital - Interest on Current Account Balance 

(a) No interest shall be paid to any Partner on the amount of fixed capital 

required under Paragraph (a) of: the foregoing ARTICLE II. 

(b) Sixty-six percent (66%) in interest of the Partners shall determine, 

annually or at such other time as they deem appropriate, whether interest will be 

charged against or credited to Partner's current accounts because of debit or credit 

balances therefor. If they determine interest is to be charged or credited, they shall 

also determine the rate of interest to be used for all Partners and the method of de-

termining the amount of interest to be charged or credited to each of them. 

IN WITNESS WHEREOF, the parties hereto have set their hands and seals as of 

the 1st day of October, 1975. 

I 
! 

I? 
lj. 

~~~~·-~~;~~.-~:~~C~·~~~------------------(SEAL) 

_! 1_~.;....:....·...;._;"".:-.V~.:.....· • __,_;2..;;..;.. ·~(tl~----(SEAL) 
R. DAVID ROTTY ~ 
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"' . 
to 

ARTICLES OF PART:lRHF;lJIP OF J\:rDRE-:·18, BURKET ?,. CO. 

RECITAL 

WHER&~S, the Articles of Partners~ip dated as of October 1, 1974, provided 

that, upon death, withdra\otal or retirement, a Partner shall be entitled to receive 

the benefits provided for in APP~{DIX B and any amendments thereto; and 

WHE~, the members of the Partnership have agreed that, until hereafter 

changed by ~onsent of sixty-six percent (66~) in interest of the Partners at the 

time of. such change, .. the rights of a Partner to death, retirement, severance and 

disability benefits (hereinafter collectively sometimes referred to as "benefits") 

shall be as hereinafter set forth; 

NOW, THEREFORE, in consideration of the premises, the members of the 

Partnership of AND REVIS, BURKET & CO. , hereby agree as follows: 

ARTICLE I 

Retirement 

Each present Partner shall retire on the first day of October next follo\·T­

ing such Partner's sixty-second (62nd) birthday (such date being hereinafter re-

ferred to as the "retirement date") and may retire voluntarily on the first day of 

ony month following such Partner's fifty-seventh (57th) birthday provided he gives 

to the Partnership at least twelve (12) months' prior written notice (such date being 

hereinafter referred to as the "early retirement date"). A Partner ~tho gives such 

notice shall not be allowed to rescind the same. Any Partner who voluntarily or in-

voluntarily withdraws or resigns before reaching his retirement date or early retire-

n.ent date shall not be entitled to any benefits except severance benefits determined 

under ARTICLE II (c) below unless sixty-six percent (66~) in interest of the Partners 

(other than the \-Ti thdrawing or retiring Partner) may otherwise agree under the pro-

visions of ARTICLE V of the Articles of Partnership. For purposes of determining 

.. 
. . 
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.. 
each Partner certifies thr o.te of his birth, the date on ich he first became a 

Partner, and his retirement date to be that set opposite his name as follows: 

Retirement 
Date of Birth Partner Date 

October l October l 

Isaac 0. Perkins Feb. 18, 1928 1958 1990 
William A. Cook, Jr. Jan. 13, 1930 1961 1992 
Lacy W. Hanson May 30, 1933 1964 1995 
James M. Dillon Sept. 7, 1935 19$9 1997 
Victor F. Foti Feb. 25, 1936 1969 1998. 
R. David Rotty Nov. 13, 1933 1969 1996 
Joseph B. Wright Aug. 20, 19~7 19~4 1999. 

ARTICLE II 

Benefits 

The provisions of this ARTICLE II cover the benefits payable on account 

of the retirement, death, withdraual or disability of a Partner. These benefits are 

· based on share of "net unrecorded assets" and 11 f\Uld 11
• 

{a) Net Unrecorded Assets: 

The Purtncr'~ ~hare of not ~£recorded assets as defined iu ARTICLE I 

~~ ·.(a) (1) of APP&l\ffiiX A shall be detennined as of September 30 of the year in which the 

retirement, death, \'ti thdra\ial or disability occurred based on his share of the units 

set forth in ARTICLE I (c) of APPENDIX A. The amount so determined shall then be re­

duced, as required by ARTICLE II (d) of APPffiij)IX A, by any net capital account de-

ficiency. The amount then remaining is available for benefits under this Article. 

(b) Fund: 

The benefits of the Partner shall be based on a "fund" "rhich shall·be, 

at any time, twice (2 times) the average of the total of his amounts available for 

lTi thdra\oral under ARTICLE II (c) of APPENDIX A and his salary from the Partnership as 

set forth in ARTICLE I (b) of APPENDIX A plus three thousand dollars ($3,000) for the 

five (5) full fiscal yeers most recently completed prior to a Partner's death, retire-

ment, withdrawal, disability or the September 30 next following his fifty-seventh 
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'(57th) birthday whicheve .s earlier. 

(c) Severance Benefits: 

Any partner t,rho voluntarily or involuntarily withdraws or resigns 

before reaching his retirement date or early retirement date shall be entitled to 

receive the benefits determined under (a) of this Article. These amotmts will be 

payable one-third (1/3) on January 10 of each of the succeeding three (3) years 

following the year ending on September 30 in which such tri thdrawal occurred. 

(d) Death Benefits: 

(1)--The estate of each Partner who shall die before his retirement 

date shall be entitled to benefits described in (a) of this Article. These amounts 

will be payable one-third (1/3) on January 10 of each of the succeeding three years 

following the year ending on September 30 in which the Partner's death occurred. The 

right is reserved to antici~ate these payments on such earlier dates following the 

forementioned September 30 as sixty-six percent (66%) of the then Partners shall 

egree .. 

(2) The estate of each Partner who shall die before his retirement 

shall also be entitled to receive, in the manner hereinafter stated, one-twentieth 

(1/20) of the death benefits which are the "fund" for ea.ch full year that he shall 

have been a Partner prior to his death up to twenty (20) years. For the purpose of 

this paragraph, a Partner whose death occurs after the sixth (6th) month of the 

Partnership's fiscal year shall be considered to have been a Partner for the entire 

fiscal year in which his death occurred; but· a Partner whose death occurs in or.prior 

to such sixth (6th) month shall not be considered to have been a Partner for the fis­

cal year in which his death occurs. 

(3) The estate of each Partner who shall die after his retirement 

shall be entitled to receive the same death benefits as those determined in Paragraph 

(d) (1) and (2), less the retirement benefits, if any, theretofore pa).d to such Partner. 
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.• (4) 'l'he ~nefits described in (d) (2) of ·ds Article which the es­

tate of a deceased Partner who dies prior to retirement is entitled to receive shall 

be paid on one hundred and twenty (120) consecutive equal installments to such es­

tate or the assignee of such estate with the first installment payable on the last 

day of the month following the month in which such Partner died and one installment 

being payable on the ~ast day of each of the next following one hundred and nineteen 

(119) months. These death benefits payable to the estate of a Partner who dies after 

retirement-shall be paid in such number of consecutive monthly installments as is 

equal to one hundred and twenty (120) less the number of months elapsed from the 

first day of the month of his retirement. 

(e) Retirement Benefits: 

(1) Each Partner '\-Tho retires on his retirement date shall be en­

titled to receive benefits described in (a) of this Article. These amounts will be 

payable one-third (1/3) on January 10 of each of the three succeeding years following 

the year ending on S~ptember 30 in which such retirement occurs. 

(2) Each Partner who retires on his retirement date shall also be 

entitled to receive, ·out of the earnings of the Partnership, the following amounts: 

For each of the five (5) years next following the date upon which he retires (i) ten 

percent (lo%) of the amount which would have been his death benefits determined under 

(d) (2) of this Article had his death occurred on his retirement date, or (ii) Twelve 

Thousand Dollars ($12,000) whichever of (i) or (ii) is the greater; for each of the 

succeeding five (5) years (i) twenty percent (20%) of the balance of the said amount 

which would have been his death benefits remaining after the payments made during 

the first five (5) years or (ii) Ten Thousand Dollars ($10,000), whichever of (i) 

or (ii} is the greater; and for each of the remaining years that he lives, Six 

Thousand Dollars ($6,000) per year. The retirement benefits payable for each year 

shall be paid to the retired Partner in equal monthly installments on the tenth (lOth) 
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day of the month within wl "'h his retirement occurs· and on -+·he tenth day of each of 

the following months until his death. No retirement payment shall be made after that 

for.the month in which the Partner's death occurs. The retirement benefits shall be 

prorate~ for any fractiona part of a year. 

(3) Each Partner who retires on an early retirement date shall be en-

. titled to receive out of earnings of the Partnership the following amounts: Retire­

ment benefits described in (e) (1) above plus for each year next following the date 

upon which he retires (i) the amount which would have been his death benefits under 

(d) (2) of this Art~cle had his death occurred on his retirement date, or (ii) One 

Hundred and Ten Thousand Dollars ($110,000), whichever of (i) or {ii) is the greater, 

payable in equal annual installments to the September 30 next following his seventy­

second (72nd) birthday; and for each of the remaining years that he lives, Six 

Thousand Dollars ($6,000) per year. Annual payments will be made in equal monthly 

installments. 

(4) A Partner who receives benefits shall use his best efforts to 

.~ promote the interests of the Partnership and shall not engage in any activity that 

is in competition with or detrimental to the Partnership. If, in the opinion of 

sixty-six percent (66%) in interest of the Partners, a _Partner receiving benefits 

violates the requirements of this paragraph, he shall no longer be entit~ed to any 

benefits, and all such future benefits shall be cancelled. The Partner shall be 

given prompt written notice of the termination of his benefits. Sixty-six percent 

(66%) in interest of the active Partners may restore such benefits if, in their 

opinion, the violation is corrected within a reasonable time, but within not more 

than thirty (30) days, in any event. 

(f) Disability Benefits: 

If, in the opinion of sixty-six percent (66%) in interest of the 

Partners (other than the Partner whose disability is under consideration), a Partner, 

prior to his retirement date, becomes pennanently disabled the Partnership shall pay 
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r . 
. . a.iuount and in the same rna·· ~r as \-Tould 1:>e po.ynblc to his r '.nte hnd his dcuth oc-

currcd on the date of.his di~ability. If the death of the Partner occurs prior to 

his having received all payments to which he is entitled hereunder, the remaining 

payments shall be made to his.estate. The provisions of ARTICLE II (e) (4) shall 

be applicable to any person receiving disability benefits. 

(g) Limitation on Benefits: 

(1) ·In the event the aggregate benefits, except those described in 

ARTICLE II ·(a), required to be paid by this Appendix and any amendments or supple-

ments thereto or by ·Consent of the Partners shall for any fiscal year of the Partner-

ship exceed twenty-five percent (25%) of the net profit of the Partnership for such 

year, after deducting therefrom those portions of the salaries of the Partners not 

in excess of Twenty Five Thousand Dollars ($25,000), but before deducting therefrom 

any benefits paid or payable to former Partners or the estates of former Partners, 

then the benefits, except those described in ARTICLE II (a), required to be paid or 

~ayable by consent of the Partners to a retired or disabled Partner or the estate of 

a deceased Partner shall be reduced prorata among the beneficiaries for such fiscal 

,year to an aggregate ~ount which does not exceed twen~y-five percent (25i) of such 

net income of the Partnership. When computing the amount subject to the 25~ limita-

tion, any amounts received or receivable under the letter agreement from Arthur 

Young & Co. of October 3, 1969, shall serve to reduce the total amount considered 

paid to Mr. A. L. Knighton. If, in any year, the payments made to any retired or 

disabled Partner or to the estate of a deceased Partner are in excess of the amount 

such person or estate is entitled to because of the provisions of this paragraph for 

the reduction of such payments, any such excess shall be repaid by such former Partner 

or estate upon demand, or, at the election of the Partnership, such excess may be 

. ~educted from future payments becoming due. The Partnership may waive, if it elects 
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.. so to do, its right to dema payments or to make deductions ·om future payments as 

herein before provided. The Partnership shall not be relased of its obligation with 

respect to any reduction made pursuant to this section (g), and any such reduction shall 
~ 

be repaid to the person(s) or estate(s) concerned in equal monthly installments over the 

number of months remaining in the period provided in paragraph (d) (4) after the reduc-

tion is completed plus twelve (12) months, or in such lesser number of months as sixty-

six percent (66$) in interest of the Partners may select. 

(2) Should a Partner die or become disabled as a result of an accident as 

described in the exclusions contained in the accident policy in force, the death benefits 

in ARTICLE II (d) and the disability benefits in ARTICLE II (f) shall be reduced by $50,000. 

ARTICLE III 

The death benefits payable hereunder to the estate of a deceased Partner shall 

be paid to the personal representative of the deceased Partner or to the assignee of such 

personal representative. Wherever reference is made herein to the estate of a deceased 

Partner, estate shall be held to include the assignee of any estate. 

ARTICLE Di 

Nothing in this APPENDIX B shall entitle any Partner who, because of a viola-

tion of his duties and obligations as a member of the Partnership, is expelled from the 

Partnership, to receive any benefits hereunder except severance benefits determined under 

ARTICLE II (c). 

ARTICLE V 

The provisions of this APPENDIX B, as from time to time amended in the manner 

herein provided, shall, as to the matters covered hereby, control the rights of all persons 

who shall hereafter become members of the Partnership to the same extent as if such persons 

were members at the time of the adoption hereof. 

ARTICLE VI 

The provisions of this APPENDDC B ma.y be amended from time to time by the con-

sent of sixty-six percent (66%) in interest of the then Partners, but no such amendment 

~ shall affect the rights of a Partner who shall have theretofore retired or become dis-

abled or the rights of the estate of a Partner who has theretofore died. 
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ISAAC 0. ~Cit•IHS 
~ A.C:OOK,.I. 
LACY W. HAN.OH 
..IAMC:S M. DILLON 

VICTOR p; P'OTI 

R. DAVID AOTTY 
.JOSE~H II. WRIGHT 

Victor F. Foti 

Dear Vic: 

ANDREWS, BuRKET & Go. 
CERTIFIED PUBLIC ACCOUNTANTS 

500 SHENANDOAH BUILDING 

POST OFFICE BOX 13445 

ROANOKE, VIRGINIA 24034 

703 343-8081 

August 2, 1976 

MEMBE:AS 

AMERICAN INSTITUTE: OF C:. P A.'S 

AND 
THE AMEAIC:AN GROUP OP' 

C. P. A. FIRMS WITH OFFICES 

IN PRINCIPAL CITIES 

This letter is to acknowledge receipt of your notice to resign from the 
Partnership of Andrews, Burket & Co., effective September 30, 1976. As 
always, you have the best wishes of the Partners. 

I see no reason why your resignation should not be held in an amicable 
way. 

The terms of the Partnership Agreement will be adhered to. 

Cordially yours, 

IOP/pc 
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Andrews, Burket & Co. 
Partners' Meeting 
August 17, 1976 

The meeting began at 9:30 with all partners present except Foti. Jim Dillon 
discussed the Bank of Stuart Directors' examination. He estimates that the 
standard fee will be approximately $10,000. The development cost of test deck 
would be about a hundred hours ob ~2~000 •. He proposed that we give them a range 
of $10,000 to $15,000 for theltJ~~!;~ ·"'exam and finally move into an opinion audit. 
The partners decided that Jim should make a proposal for $13,000 with conditions 
that they furnish personnel for routine woTk, etc. The $13,000 is to include the 
amortization of the test deck of $2,000 a year. He is to try to·convey to them 
that this is a three year amortization schedule. 

The partners discussed and decided on managers' salaries and profit distri­
bution. 

The partners decided on partner compensation and distribution of points. 
Partners are encour~ged to join the Jefferson Club after October 1. 

Capital was set at 8.50 per point. 

The partners decided to distribute one dollar per point on September 10. 

It was decided to put on the Dale. Carnegie course by Cook. and Associates 
to Supervisors on down. No partners or managers are to attend and if the want 
to take a Dale Carnegie course the firm will pay the fee. The course is to be 
held on Monday morning, if possible. This is to be worked out and decisions are 
to be made by Hanson. 

The firm's relationship with Vic was discussed and it was decided that since 
he has resigned that the rest of his tenure as a partner should be directed on 
efforts to transfer his client responsibility to other partners in the firm. He 
is to work on client work only if he communicates and takes a partner, manager or 
supervisor with him upon visitation of the client. This is to be done in order 
that Andrews, Burket & Co. may continue to render service to their clients. Under 
no circumstances are working papers to leave the office. The partners felt that 
the working papers should remain in our file because the firm has a liability for 
the work to be done. Vichas~ permission to study any working papers until 
September 30. After September 30, with proper notice from the client to release 
information to noncompany personnel, he may examine the working papers and photo­
copy any papers he desires at a charge of 10¢ per copy. 

The meeting adjourned at 12:00 noon. 
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~ Mr. Victor ?. ·Fot.i 

Isaac o. Pexkins 
Willi~ A. Cook, Jr. 
Lacy ~l. Hanson 
James l-t. Dillon 
R. Davia. P..otty 
Joseph n. Wri~ht. 

Andrews, Burket ' Company 
P. o. Box 13445 
Ro4noko, Virginia 24034 

Gentlemen: 

4713 Ea8tllill Oriv•, s.~l. 

Roanoke, Virginia 240la 
August 30, 1976 

It has bcdn bxough~ to my attention by a cop1 
of ~~~ ~inut•s of the last fire ~~~tinq and by verbal 
conversation with Mr. I. o. Perkins that thu followinq 
d~ciaions h4vo b~en made by you: 

l. I waa not ~o h~ve any char~~4bl~ tied to 
clitlnt.s. 

l. I was ~u work on cli~nts' work only if thu 
cli~nta dircctlt r4qu~atea rod to and should take a partn$r, 
rnanaqer, or su~~rvisor with ~d upon any viaiting of th~ client. 

J. I w4a not to remove any working paper~ !rom the 
offi~ unddr any circ~tanc~s. 

4. Client.s ver-a re~:ov~d from my respor.sit;,ilit..y 
and asGignud to ot...~er staff mc11nb~rs. 

5. You have personally visit~d .:tl~ corporat.cl 
and partn~rship cli~nts that were ruy responsiLilitids and 
told ~~ec to contact sorue person other than =~ with ~ny 
questions. 

6. You hav.a done~ various othor acts whicn o.re 
not consistent with -:JY stat.us aa .il partnar in thd firm of 
Andr~ws 1 3urkwt ' co. 

Your act.s hc1Vd in fact t~rrainl.lt.~d r:.y 3tatua as a 
partner in the partndrship known aa Anciraws, 3urkdt & Co. 
and I will l~encefort.h conauct t=AzS~l! accordingly. 

L:® .. a.ud id !lureLy madtt upon you !or 11ll a:non.etarv 
su1~~:1 due :: . .a as a partner wbo haa wen caused to involunt;rily 
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Isaac o. Perk.i11s 
Willi~ A. Cook, Jr. 
Lacy w. Hanson 
Jamtas 1-l. Dillon 
R. oavid Rott.y 
Joseph s. Wright 
Page 2 
.\ugust JO, 1976 

withd:r:aw under t.r.e various partnership aqrree~t. And 
appendic~s thereto. Any monies received oy ne, to wnich 
I w~s no~ an~itl~~ sine~ termination, can D~ aubtracted 
fr031 Uua total aums duu wd. 

Very truly yours, 

Victor P. Fot.i 
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ANDREws, BuRKET & Go. 
CERTIFIED PUBLIC ACCOUNTANTS 

ISAAC 0. PERKINS 

W~ A, COOK, JR. 

lACY W. HANSON 

.JAMES M, DILLON 

VICTOR F: FOTI 

A, DAVID ROTTY 
.JOSEPH B, WRIGHT 

Mr. Victor F. Foti 
4713 Easthill Drive, S. W. 
Roanoke, Virginia 24018 

Dear Vic: 

500 SHENANDOAH BUILDING 

POST OFFICE BOX 13445 

ROANOKE,VIRGINIA 24034 

703 343-8081 

August 31., 1976 

MEMBERS 

AMERICAN INSTITUTE OP' C. P. A,' !I 
AND 

T11E AMERICAN GROUP OP' 

C. P. A, FIRMS WITH OFFICES 

IN PRINCIPAL CITI £5 

This letter is in response to your letter of August 30, 1976, addressed to the 
firm and the partners of Andrews, Burket & Co. Your letter sets forth alleged 
actions by the partnership which you believe to terminate your status as a partner. 
I shall attempt to answer each one of the enumerated items. 

The Partners' Meeting Minutes of August 17, 1976, were intended to state that 
.~ you would work on client work (chargeable time) only after you had communicated with 

the partner who has responsibility for .that client. 

The Minutes of August 17, 1976, also state that you should take a partner, 
manager or supervisor with you upon visiting the office of a client. This is to be 
done in order that Andrews, Burket & Co. may continue to render service to their 
clients. 

These Minutes also state that you are to remove no working papers from the office 
under any circ~mstances. Although it is not stated in the Minutes, this decision was 
intended to mean that after September 30, when your resignation becomes effective, 
you are to take no working papers with you because the firm has liability for the 
work performed for the client, and these papers may be needed to defend any legal 
action which may be brought by the client. A reading of the entire paragraph in the 
Minutes makes this intention clear. 

On Tuesday, August 3, the partners met and assigned different partners responsi­
bility for the firm's clients. This was done because you have resigned, effective 
September 30, 1976, and the firm has the responsibility of maintaining service to our 
clients on a continuing basis. 

All major clients have been contacted and they were informed of new partner 
responsibility assignment. They were requested to contact the newly assigned partner 
for any questions. This w·as done in order th~t there might be an orderly transfer 
of partner/client-responsibility from you to the newly assigned partner. 
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·~ 

Mr. Victor F. Foti -2- August 31, 1976 

I am unaware of any other acts which are not consistent with your status as a 
partner in the firm of Andrews, Burket & Co. Therefore, I cannot answer this charge. 
You have been invited to all Partners' Meetings and been given Minutes of these 
meetings. We have fulfilled all of the terms of the Partnership Agreement. 

You.are erroneous in stating that our acts have, in fact, terminated your 
status as a partner in the partnership of Andrews, Burket & Co. Since your resigna­
tion of August 2, 1976, we have treated you in all respects as a partner of the firm 
and you will remain a partner until September 30, 1976, unless you take some action 
in violation of the Partnership Agreement which would immediately terminate your 
partnership status. You are entitled to your share of gains and losses through 
September 30. 

As stated in the Partners' Meeting Minutes of August 17, 1976, your client 
responsibility has been transferred to other partners in the firm and you are to 
utilize the rest of your tenure as a partner toward the effo.rts of orderly trans­
ferring your client responsibility to other partners in the firm. 

On September 1, you will receive your normal salary allowance and on September 
lO, you will receive an advance distribution as agreed to in the Partners' Meeting. 
No additional distributions have been authorized for payment to any partner. 

Cordially yours, 

IOP/pc 
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