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BLLL OF COMPLAINT

Ybur Complainant, Phyllis Jean Hosier, respectfully represents:

1. That the ﬁarties hereto were married in Miami Springs, Florida,‘
January 19, 1957, and lived together as man and wife until March 8, 1977;

2. That your Complainant herefn_is domiciled in and is and has been_
an actyal bona fide resident of the State of Virginia sincé June of 1976, the
partias hereto having last cohabited at 2524 Hood Drive, Virginia Be;ch,
Virgiiia;

3. That the parties hereto are both over the age of eighteen (18):

years;

»

4. That the Respondent is a Captain in the United States Navy;

5. That on Mérch 8, 1977, the said Charles Stone Hosier deserted_‘i.
your Complainant without any or just cadse;

6. That.on May-6, 1977, in the Circuit Court in and for Escambia
County, Florida, Charles Stone Hosier was granted an ex parte decree of divogce,
from ?hyllis Jean Hosier in which proceeding the Complainant was not'sérved ﬁith
process. and méde no'appearén?e either genernlly‘?ﬁAfpecially; and,

7. That'iheré a;e two children born of this union being Cﬁ;rles
Stone Hosier, Jr., Sorn October 22, 1957»and Kristin Louisa Hosier..bqrn May 6,
1966. : A .

WHEREFORE, your Complainant prays that this Court determine the

validity of said Florida decree; that she he awarded a divorce a vinculo matrimonii



. should said decree not bé entitled to full -faith and credit; should said décree
be entitled to full faith and credit thnl shv'hp‘urnntod a decree for separate
maintenance both pendento lite and permanently; that she be awarded custody of\
said infant Kristin Louisa Hosicer; that she be awarded support and maintenance -
for said infant child, both pendente lite and permanently together with her costs
and attorney fees in this hohnlf} that a guardian ad litem be appoinied for sﬁla'
Defendant should he fail to secure counsel of his own} and thét she.may have such
other relief as the nature of her vn#c may rﬁquire.
| Respectfully,
PHYL.LIS .JEAN HQ§IE§

VA ((}
.t e -

(/ et -5

Counsel //F

By. -

Lucian B.. Cox, Jr.

COX, (:0X & COX _

1518 Atlantic Avenue

Virginia Beach, Virginia = 273451
425-8565 '

Filed June 30, 1978




STATEMENT OF FACTS PURSUANT TO RULE 5:9

Complainant filed a Bill of Complaint for divorce aéainst
respondent alleging that on May 6, 1977, the Circuit Court ofA
Escambia County, Florida, granted respondent an ex pafte decree
of di&orce in which she was not served and made no appearance.

In fact, complainant made no appearance in the Florida proceedingé
and was not served with process. She asked for the Couft to de-‘
termine the validity of the Florida decree and that she be awarded

a divorce a vinculo matrimonii if the Florida decree was not entitled
to full faith and credit, and that should said decree be entiﬁied to
full faith and credit, she be granted separate maintenance both
temporary and permanent, custody of the infant children of the
parties, and child support. There were two children born of the
marriage, Charles Stone Hosier, Jr., born October 22, 1957, and
Kristen Louisa Hosier, born May 6, 1966.

Respondent filed a motion to dismiss the Bill of Complaint
on the grounds that in the case of Phyllis Jean Hosier v. Charles
Stone Hosier, Chancery‘Number C77-551 decided in the Circuit Court
of the City of Virginia Beach and which~involved a Bill of Complaint
for divorce, the Court dismissed the action on the grounds of lack
of jurisdictioﬁ by Orderventered October 31, 1977, and Order ovér-‘
ruling a petition for ;ehearing on November 30, 1977, from which
order no appea1 was taken and cohsequently the pxevious order of
the court was res judicata as to jurisdiction of the present action.

At the hearing on the motion to dismiss filed by respondent,'

the file of Hosier v. Hosier, Chancery Number C77-551 was introduced



as an exhibit, the record of which showed that the respondent
- obtained an ex parte divorce decree on May 6, 1977; that
complainant filed her bill of complaint for divorce essentially
asking for the same relief as the bill of comélaint in this case;
that respondent filed a motion to dismiss on the grounds of res .
judicata, introducing the Florida decree} that at the Commissioner's
hearing held on August 1, 1977, the-parties stipulated to the
validity of the Florida decree and further stipulated that the
only issues for the Commissioner to recommend upon wefe custody
and visitation of infant children, spousal support, and attorneys
fees and costs; that on the hearing of the exceptions to the
Commissioner's rgport, the Court held that it did not have juris-
diction on the grounds that since. the Florida decree was valid
and the marriage dissolved,. the question of support for the wife
and children and custody of the minors were matters exclusive
within the jurisdiction of the Juvenile and Domestic Relations
Court, and it so ordered by Order of October 31, 1977; that
complainant filed a petition for a rehearing which was overruled
by order entered November 30, 1977, and that no appeal was taken
of this action of the Court. |

By decree entered August 11, 1978, in the present case
"and objected to by respondent, the Court sustained respondents
plea of res judicata as it pertains to the Florida decree but
overruled the plea as to all other prayers in the bill of complaint

on the grounds as set forth in the decree and in the courts letter

opinion of July 26, 1978.



The matter was referred to a Commissioner in Chancery
who recommended the sum of $400.00 per month spousal support,
$250.00 a month child support for the infant party, and'$500.00
attorneys fees and costs. At the hearing on the exceptions to
the Commissioner's report the court, stating that since Charles
Stone Hoiser,AJr., was residing with his mother during the
summer months, the support would be increased $100.00 per month
for June, July and August as long as said child was in college,
and accordingly, a final decree was entered by the court on
November 3, 1978, pursuant to the above recommendations set
forth in the Commissioner's repoft and increasing child support
$100.00 per month for June, July and August as long as Charles
Stone Hosier, Jr., was in college, to which action respondent

objected.



MOTION 'TO DISMISS

The Respondent, Charles S;one Hosier, moves the court to dismiss
the bill of complaint filed herein on the following grounds:

1. All matters alleged in the bill of complaint have bocn,pteé
viously adjudicated by this court, specifically, the question of
jurisdiction, in the case of éhyllis Jean Hosier v. Charles Stone
ﬁosiq:, Chancery so. C-77-551, a final order being ehtexed on Octobof
31, 1977, dismissing the bill of complaint, and under the doctrins of
res judicata, complainant cannot raise these issues in a subsequent
proceeding.

2. Jurisdiction lies exclusively with the Jﬁwqpiie and Domestic
Relations Court. | |

CHARLES STONE HOSIER

-

. By ‘ .
) “Of Counsel
Grover C. Outland, Jr. '

Outland, Gray, O'Keefe & Hubbard
112 Coastal Way, P. O. Box 1545

Chasapeake, Virginia 23320 Filed July 12, 1978
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AUSTIN E. OWEN
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N. WESCOTT JACOB
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CITY OF VIRGINIA BEACH
PRINCESS ANNE
VIRGINIA BEACH, VIRGINIA 23456 . JU]'Y 26 ’ 1978

Grover C. Outland, Esquire
Post Office Box 1545
Chesapeake, Virginia 23320

Lucian B. Cox; Jr., Esquire
- 1518 Atlantic Avenue
Virginia Beach, Virginia 23451

Re: Hosier v. Hosier
Chancery No. C-78-1166

Gentlemen:

The Court has reviewed both memoranda heretofore
filed in the above case concerning the defendant's motion to
‘dismiss, wherein he alleges that this Court is without
jurisdiction to hear this matter under the doctrine of res
judicata. Presented with the motion was chancery file number
C-77-551 between the same parties where a final judgment was
entered on October 31, 1977. In that case the Court found
that it did not have jurisdiction apparently on the basis that
a Florida divorce decree entered in May, 1977 was valid as
between the partles and- that this Court's jurisdiction to
dissolve a marriage was purely statutory and there being no
marriage to dissolve the Court was without jurisdiction.

Judge Owen's notes indicate that he was of the opinion that
since the marriage was dissolved, the question of support and
custody were matters exclusively within the jurisdiction of
the Juvenile and Domestic Relations District Court.

According to the decision handed down on June 9, 1978
in the case of Newport v. Newport, Record No. 761489, the
Supreme Court of Virglnla has indicated that this Court s
earlier decision was incorrect and now, unless the foreign
court had personal jurisdiction over the parties, full faith
and credit will only be given the foreign decree only so far as
it terminates the marital status of the partiesa




-

Grover C. Outland, Esquire
Lucian B. Cox, Jr., Esquire
July 26, 1978

Page 2

This Court is of the opinion that the doctrine of
res judicata does not apply here. The final judgment entered
in the former case between the parties only dealt with a
decision pertaining to the jurisdiction of the Court over
the marriage, that subsequently was found to be erroneous.
Just as a void judgment is in effect no judgment, one that
erroneously divests the parties of their right to be heard,
should also be no judgment.

The doctrine of res judicata is based on the general
premise that one trial on the merits by a court of competent |
jurisdiction is all that any litigant can expect and is a bar
to a second action between the same parties over the same
subject matter. Here this Court erroneously denied the wife
a trial on the merits of her claim for support for herself and
support and custody of the minor children. Therefore the
doctrine of res judicata as to these issues does not apply.

It does however apply as to her request that this Court
determine the validity of the Florida decree as it pertains

to the marriage. The record in the earlier case indicates that
the parties stipulated the validity of the Florida decree and
as to this fact this earlier finding is binding on the parties
under the doctrine of res judicata.

- The motion to dismiss therefore will be sustained as it
pertains to the validity of the Florida decree, however, the
complainant should be allowed an opportunity to amend her Bill
of Complaint as it pertains to her request for spousal support,
child support and custody in light of the decision handed down
by our Supreme Court on June 9, 1978 in the Newport case.

v

Counsel are requested to present an appropriate decree
properly endorsed. .

Very truly yours,

,/%(Zf?c 2,V //;‘/

George W..Vakos
pl



DECREE

This cause came on this day to be heard upon the bill of
complaint, upon the motion to dismiss the bill of complainﬁ,under
the doctrine of res judicata, and was argued by counsel.

And it appearing to the court‘that the order of October 31,
1977, entered in Chancery File No. C-77-551, dismissing the action
for lack of jurisdiction, was so entered because the court was of
the opinion that since the Florida divorce decree was valid, and the
marriage dissolved, the question of support for wife and child and
custody of the minor child, were matters exclusively within thé
jurisdiction of tbe Juvenile and Domestic Relations District Court,

but in light of the decision of the Supreme Court of Virginia in

- Newport v. Newport Record No, 761489, said order -of October 31, 1977,

. was erroneous and deprived complainant of a trial on the merits of,

hér claim for support for herself and support and custody of the minor
child, and that the record in Chancery File No. C-77-5$1 indicates that
the parties stipulated the validity of the Florida divorce decreé; it is
ADJUDGED, . ORDERED and DECREED that the motion to dismiss is, and hereby
.is, sustained in so far as it pertains to the validity of the Florida
divorce decree, but said motion is overruled as to all-other prayeff

set forth in the bill of complaint.

HE?“BIII“BE’EBﬁp&aiQE;ii_iE’gg;;aéns—ee—spousal_snppgrt child suppoxt

and—cnstod¥:f:z o ' ‘2;Zz£:7. 5%720/7"Y/
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"DECREE

THIS CAUSE came on this daf to be heard upon the Bill of
Complaint; upon the Report of the Commissioner filed herein; upon
the depositions duly taken and filed on behalf of the Complaihant;
upon the exééptions filed to said report; and was érgued by counsel,

UPON CONSIDERATION WHEREOF, it appearing to the Court that
the parties hereto were lawfully married in Miami Springs, Florida,
January 19, 1957; that Charles Stone Hosier was granted an ex parte
divorce in the Circuit Court in and for Escambia County, Florida}

on May 6, 1977; and that Phyllis Jean Hosier is entitled to ééparate

maintenance and support for herself and Kristen Louisa HOsie}, infant

daughter- of the parties hereto; it is,

ADJUDGED, ORDERED and DECREED, that Charles Stone Hosier shall

pay to Phyllis Jean Hosier as spousal support the sum of $400.00 on

the first day of each month, commencing on the first day of November,

1978.

It is further ORDERED that Phyllis Jean Hosier is awarded
custody of Kristen quisq.ﬂosier, infant déughter of the parties
hereto, with reasonable rights of visitation reserved to Charles
Stone Hosier. |

It is further ORDERED that Charles‘;tone Hosier shall pay to
Phyllis Jean Hosier the sum of $250.00 on the first day of each
month for the support and maintenance of Kristen Louisa Hosier,

commencing on the first day of November, 1978} proQided that, during

Filed November 3, 1978
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"

the period of time that Charles Stone Hosier, Jr., is in college,
the monthly payment for child support sﬁall be in the sum of $350.00
each month for the months of June, July and August of each year, |
Charles Stone Hosier shall further pay all reasonable-orthodonfal:
expenses for Kristen Louisa Hosier.

"The visitation rights of Charles Stone Hosier shall inc¢lude
the right to have Kristen Louisa Hosier visit with him in Germany
for a period of six weeks during the summer school vacation of the

year 1979 at his sole expense and provided he furnishes round trip

airline accomodations.

It is further ORDERED that pursuant to Section 20-113 Code of |

Virginia 1950, all future_Questions pertaining to custody, visitation
and support of the child are transferred to the Juvenile and Domestic
Relations Court for the enforcement of this Decree or for the modifi-
cation or»revision théreof as the circumstances may require. '

It is further ORDERED that Charles Stone Hosier shall pay to

Lucian B. Cox, Jr.; counsel for the complainant, the.sum of $500.00

on account of her attorneys fees.

We ask for this:

Lucian B, Cox, Jr., p.g.

Seen and objected to: Filed November 3, 1978
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. Springs, Florida, January 19, 1957, and lived together as man and -

_12 

BILL OF COMPLAINT e

Your Complainant, Phyllis Jean Hosier, respectfully St

- represents: ' ’

1. That the parties hereto were married in Miami

" wife until March 8, 1977; o

2. That the parties hereto are domiciled in and are
and have been actual bona fide residents of the State of Virginia
for more than six months next preceding the commencing of this
suit, they having last cohabited at 2524 Hood Drive, Vingini#
Beach, Virginia;

3. That the parties hereto are bofh over the age of
eighteen (18) years;

4. That the Respondent is a Captain in the United States
Navy;

5. That on March 8, 1977, the said Charles Stone

 Hosier deserted your Complainant without any or just cause;

6. Thét there are'two children born of this union
being Charles Stone Hosier, Jr., born October 22, 1957 and
Kristin Louisa Hosier, born May 6, 1966.

WHEREFORE, your Complainant prays that she be granted
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- a divorce a mensa et thoro to be later merged into a final decree

as provided by law; that she be awarded custody of said infant

children; that she be awarded support and maintenance for herself

and said infant children, both pendente lite and permanently and
her costs and attorney fees in this behalf; that a guardian ad
litem be appointed for said Defendant should he fail to secure

counsel of his own; and that she may hiszﬁuch other relief as

the nature of her case may require..

Respectfully,

T e Ll

o %' (&4 (i) :

ean HosSier ,

o/

COX, COX & COX

- 1518 Atlantic Avenue

Virginia Beach, Virginia 23451
425-8565

Filed April 15, 1977




VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH
PHYLLIS JEAN HOSIER, | |
Complainant

vs8.
IN CHANCERY
CHARLES STONE HOSIER, DOCKET NO. C77-551

Reepondent

MOTION TO DISMISS

.

Now comes the respondent, Charles Stone Hosier, and moves
the Court to dismiss the Bill of @Complaint for divorce filed by

the complainant on the grounds that the matter is res.judicata

as shown by final deciree in tﬁé file dissolving the marriage in,‘

BEscambia County, Florida, dated May 6, 1977.

CHARLES STONE HOSIER

By

Of Counsel

Grover C. Outland, Jr. '

Outland, Gray, O'Keefe & Hubbard .
Attorneys at Law ~

812 United Virginia Bank Building
Norfolk, Virginia 23510

T [ —— e e

Filed May 31, 1977 _




IN THE CIRCUIT COURT IN AlD FOR ESCAMBIA COUNTY, FLORIDA

IN RE: The Marriapge of Charles

Stone Hosier, Husband and ) - Case No. 77-904-CA-01
Phyllis Jean losier, Wife.

FINAL JUDGMENT

This action was heard before the Court on the evidence

presented.

IT IS ADJUDGED THAT:

1. The bonds of the'marriage between petitioner, Charles
Stone Hosier and respondent, Phyllis Jean Hosier, are dissolved be-
cause the marriage is 1rretr@evab1y broken.
- 2. This Court ‘does not have jurisdiction as t0~any'specia1
equity respondent may have to the Florida property owned by the parties.
ORDERED at Pensacola, Florida, on May 6, 1977.

({SIGNED) M. C. BLANCHARD
Circuit Judge

Filed May 10, 1977
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: : B I T GUIMTSS TS This is ihe matter of -
| .
\:)% £ 2 liosicr vs. losier. I 1~mticc‘ in the file that there is -
ag | € 3 a ceriified copy of a final divorce decrce frorﬁ the
g il ® 4 State of Florida. and, I understand from the parties
ol | 5 that they ave stipulaciny thac this is a valid divorce
) 6 decree, that the parties are, in fact, divorced.
v 7 However, chey desire that I proceed to hear, the matter,
8 8 and ii's further stipulated that the issues that they
e 9 desire that I reéommcm’. upon are che question of
Gi 10 custody and visitatzion of any infanc children, a
a0 " quescion of spousal suppori and the quesiion of
IR n atcommeys' fees nnd‘cos;s, is that correct, gentlemen?
o on MR. OUTLAND: That's correct.
i 14 7 M. COX: That's correct. '
eIl s Toa COLRIIESSTOMAR: Anythin;;'cl.se?‘v
di 16 Ml OUiLAND:  Ho, Sir.
D RY i 17 MR, COX: Fo, Sir.
&1 ' 18 THE COLLITISCICLAR:  Call your first witness.
i
| :, 19 PIYLLIS Jurl - .JI'F.R, callecd as a witness oun
o f 20 wer own balinll, bcin;,-‘:s’-f_‘-_st duly swoin, was r*xamincd
It ‘ 2 Al tesicified ng Tollows: '
- € ‘ 22 ZI‘.C'“ JORVESEN IT;L“.;I‘IOI\I | B
" \ ,
139 : 23 || BY LiR. ©C7Y:
8 24 n Mrs. liosicr, are you'thc plaintiff in the
Filled 9/13/77 |
,-?.K 28 flmqgd 2 w3ty yan sean Locrise today winich {QJ‘hy]]iﬂ Ican }}gs_ie;g__v.s_‘_
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REPORT OF E, T. CATON
OMMISSIONER IN CIHANCERY

To the Honorable Judges of said Court:

The undersigned Commissioner in Chancery to whom the above-styled cause
was referred by a Decree of Reference was entered herein on June 28, 1977, respect-
.fully reporté pursuant to Notice, the undersigned, did on August 1, 1977, -proceed to
take the testimony and to make the inquiriés ordered by said decree.

Your Commissioner attaches hereto the depositions taken at said hearing, and
together with the exhibits filed in cvidence, the depositions were received by your
Commissioner on September 12, 1977. .

A1l witnesses who testified at said hearing, did personally appear before
your Commissioner at the time they testified. At said hearing, the plaintiff appeared
in person, Lucian B. Cox, Jr., LEsquire, appeared as counsel for the plaintiff. The
defendant appeared in person and was represented by Grover C. Qutland, Jr., Esquir

Your Commissioner now proceeds to report to the Court as follows:

The parties agreed and stipulated before your Commissioner that they were.
finally divorced on May 6, 19%7,‘- in the Circuit Court in Escambiab County.‘ Florida,

and that the only issues the parties desired the Commissioner to recommend upon

o
v

' were custody, visitation, and support of the ¢hildren, spousaf support, attorney's fees
/\§r and costs for the plaintiff,
%C;\'{k The téstimony before the Commissioner showed two children born of this
) ‘;narriage, Charles Stone Hosier, aged 19, and Kr‘istin Louisa Hosier, aged 1l. Kriste
resides with the plaintiff where she is receiv{ng proper care. It is recommended that

custody of Kristin be with the plaintiff, subject to reasonable visitation rights at all

-
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ORDER

THIS CAUSE came on this 2l1st day of October, 1977, to be
heard upon the papers formerly read; upon the report of E. T.
Caton, Commissioner in Chancery to whom this cause was referred
" by deéree of reference entered on June 28, 1977, said report having
been filed in the Clerk's Office on September 12, 1977, upon ﬁhe |
depositions taken on August 1, 1977, and upon the exceptions ﬁo

said report filed on behalf of complainant and respondent; and

was argued by caunsel.

,

AND IT APPEARING TO THE Court that the Circuit Court of the
it is ADJUDGED and DECREED that
City of Virginia Beach does not hawe jurisdiction in the mattey),
this cause is hereby dismissed from the docket, to which action of

the Court the complainant excepts and objects.

SEEN AND OBJECTED TO:
:gijLSV’

C%ifiijé;?iiELE;ZZ/ /0 '3/[77.
J L.

SEEN: : ’

Ce . a(ﬂJQQ

Attorney for Respondent .
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Defendant
ORDER

This cause caﬁe on this 15th day'of November, 1977, to be
heard upon the papers formerly read; and upon the petiﬁion for
re-hearing filed herein on behalf of the complainant; and was
argued by counsel.

And it appearing to the Court that the validity of the
Florida decree of divorce was admitted and that the petition for

. re-hearing should be overruled, it is therefore ADJUDGED, ORDERED
and DECREED the the said petitiondﬂand it hereby is, overruled,

to which action of the Court the complainant excepts and objects.

SEEN AND OBJECTED TO: Entered this 3OTR day of MV /197

7 2N 7,
- f { d - L 2 /g
—_ . ‘I!r"" 7 L a2 —
~ Attorney for Compkglqant;. ~

SEEN:




ASSIGNMENTS OF ERROR

A. The court erred in overruling respondents pleé of
res judicata.
B. The court erred in awarding any support payments for

Charles Stone Hosier, Jr., who was born on October 22, 1957.

20



