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In the Clerk's Office of the Supreme Court of Appeals at
the Supreme Co-qrt of Appeals Building in the City of Richmond on ·wednesday the 14th day of August, 1957.

SUE S. LEAKE, ET AL.,

Appellants,

against

FANNIE RICHARDSON, ET AL.,

Appellees.

From the Circuit Court of Lancaster County

Upon the petition of Sue S. Leake, H. Godwin Jones,
Homer S. Wilson, Jr., and W. M. Bridgeforth an ·appeal is
awarded them by one of the Justices of the Supreme Court of
Appeals on August 14, 1957, from a decree entered by the Circnti Court of Lancaster County on the 1st day of April, 1957,
in a certain proceeding then therein depending- wherein the
~aid petitioners were plaintiffs and Faunie Richardson and
others were defendants ; upon the petitioners, or some one
for them, entering into bond with sufficient security before
the clerk of the said Circuit Court in the penalty of three
hundred dollars, with condition as the law· directs.
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OPINION OF COURT.
This matter comes on a ·Bill of Complaint filed by the
complainants Sue S. Leake, H. Godwin Jones, Homer S.
Wilson, Jr., and ,v. M. Bridgeforth, against the defendants
Fannie Richardson and J. L. Bromley praying for a declaratory judgment, injunctive relief and damages in connection
with the ownership of and fishing rights in Balls· Millpond;
and
A petition of ·warner Ball et als. asking the right to be
made parties to the proceedings and an answer and cross
bill w11erein they claim title to the· center of Balls Millpond,
in f.ee simple absolute, between an extension of the side
lines to their land adjacent to said pond and that title to their
portion of said pond be quieted and made firm and stable
. in them; and that they be awarded their costs; and ·
A petition of ·wmiam J. Dann et als. asking the rigl1t to be
made parties defendant to these proceedings, an answer
and cross bill wherein they claim title to the center of said
millpond, in fee simple absolute, to (a) so much of said
pond as lies adjacent to their high land; (b) so much land as
lies adjacent to the highland of the said Sue S. Leake to her
surveyed line as set forth and described in paragraph two
of the bill of complaint, in a line running from the upper
stream of Balls Millpond down the true center course to the
true center of the dam of said pond, being the entire north- '
erly moiety of Balls Millpond; ( c) praying that title in Balls
Millpond he quieted; and (d) that they be awarded their
costs; and
.
The answers of ,T. L. Bromley and Fannie Richardson who
-filed no cross bills; and the various answers to the cross bills;
and
Upon the questions of whether or not the complainants bv
the evidence adduced have established.
·
pag·e 58

~

(A).

A record title to the w·aters and lands comprising Balls
}fillpond.
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(B).

Adverse possession of waters and lands comprising Balls
Millpond.
(C).
Exclusive fishing rights ·in· Balls Millpond by prescription,
The Court holds.
That the complainants have not established a record title
to the lands and waters comprising Balls Millpond as a wholebut only a color of title.
That the complainants have not established adverse possess of the waters and lands comprising Balls Millpond; -that ·
the evidence at most only tends to indicate and serve notice
of an intention to appropriate the fish or products of the
pond to the dominion and ownership of the complainants,
and not the land itself; that notwithstanding color of title the
necessary elements of adverse possession must exist; that
while the possession of the complainants was undoubtedly
intended to be ad-verse it was not shown to be such; that such
acts were not inconsistent with the exercise of a friendly right
so far as the adjacent landowners, parties to this pr:oceeding, were concerned and were not necessarily the assertion
of a hostile and adverse daim against them.
That the next above reasons-that is lack of evidence .
esfoblsihin,q adverse possession-to a large extent apply to
prescription-but it will be noted in the case o.f prescription
bringing about the exclusive right of fishing on the part
of the complainants against the landowners, parties to this
proceeding, adjacent to the pond it is said in M. ,J. Vol.
14 Prescription #7-page 563 and quoted in bnproved Realty
Corv. v. Sowers, 195 Va:, 317: "To acquire a right by prescription the use and enjoyment of what is claimed must
have been adverse, under a claim of right, exclusive, contilmous, uninterrupted and with the knowledge and
page 59 r acquiescence of the owner of the estate in ,over or
·
out of which the easement prescribed for is
claimed.'' Excepting possibly Fannie Richardson (who apparently for a time was just ignorant of her legal rights)
there is no direct evidence that the landowners, parties to this
proceeding, adjacent to said pond knew· and acquiesced in
the claim of complainants.
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A careful reading of the Sower case and the Provident
Fishing Club case, 117 Va. 133, after an investigation of the
cases cited in A, J. under appropriate titles, particularly,
Fisheries-Private W atres-, convinces the Court that the
law set forth in these two Virginia cases control the questions involved in the case at hand.
As said in the Sowers case '' A body of water owned by a
number of diffrent persons by virtue of ownership of the
adjoining lands does not as readily lend itself to exclusive
possession by one owner, hostile and adverse to the rights of
the others, as does a body of land which may be occupied and
possessed in a way that is open and unmistakable. The rights
of users are not the same-.''
While it would appear from the cases decided under common law principles in the various states that it is possibly to
acquire title to a millpond, including land and water, by adverse possession, and likewise that it is possible to acquire
exclusive fishing rights by prescription in a millpond owned
by a number of persons by virtue of the ownersl1ip of adjacent land, it appears to the court, as a practical matter,
that the i;;ure way to obtain such rights or ownership for one
owner is to obtain writing or transfers from all of the landowners adjacent to such a pond.
For the reasons set forth above all of the prayers in the
bill of complaint are denied and the said bill of complaint will
be dismissed; that all of the prayers in the two cross bills
will be· granted, with the exception of tl1e prayer in the c.ross
bill of William .J. Dann et als. wherein it is soug·ht by said
Danns to establish title to '' so much laud as lies adjacent
· to the highland of the said Sue S. Leake to her surveyed line
as set forth and described in paragraph two of tlle bill of
complaint in a line running from the upper·
page 60 ~ stream of Balls :Millpond,'' which next ahove
prayer is denied because of a lack of evidence to
support such prayer; that the costs in this ease sl10uld he
assessed against the complainants; and tl1at courn;;el for tl1e
defendants and petitioners should prepare and present a
decree carrying out the views expressed in this opinion.
March 16, 1957.

DANIEL WEYl\IOUTH, .Judge .
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FINAL DECREE.
This cause came on this day to be heard upon all of the
papers formerly read; upon the decree over-ruling the demurrer to Paragraph 10, filed by the defendants and intervening defendants; upon the exceptions of the defendants to
said order over-ruling said demurrer; upon the exceptions of
the intervening defendants to said order over-ruling said
demurrer filed separately on behalf of the heirs of Warner
Ball and William J. Dann, Jr., Flementine ( also Flemintine)
P. Dann and Albert E. Dann, II; upon the answer of the defendants to Paragraph 10 of the bill of complaint; upon the
. several answers of the intervening defendants to said Paragraph 10 of said bill of complaint; upon the answer of the
complainants to the cross bill of the intervening defendants;
and upon the replication of the defendants and intervening
.defendants to the answer of complainants to the cross bills
of intervening defendants; upon the oral testimony of witnesses for the parties taken ore teniis in open court by leave
of court; and was argued by counsel.
Whereupon, it appearing to the Court from stipulations
filed at the ·taking of testimony that record title to Balls Mill
Pond, to the approximate center thereof between an extension
of their respective sidelines, belongs to the defendants and
intervening defendants; and said record title being supported
by all of the evidence in the case; and it further appearing
that the complainants failed to produce sufficient evidence
that they have acquired the fee simple title to said pond by
adverse possession; and it further appearing that the complainants failed to produce sufficient evidence that they had
quired exclusive fishing rights in said mill pond by
page 63 ~ prescription; and it finally appearing to. the Court
that the said Sue S. Leake is the fee simple owner
of so much of the submerged land and waters covering same
of said mill pond as lies immediately adjacent to her high
land bordering said pond and in front thereof, by virtue of
the description to her said high land which calls for the
ed!?'e of said mill pond.
It is accordingly AD,TUDGED, ORDERED and DECREED:
(1) The prayers of the bill of complaint are denied.
(2) That Fanni~ Richardson is the fee simple owner of the
submerged land and waters covering the same of said mill
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pond which lie adjacent to her property bordering said pond
and extending to the approximate center thereof.
(3) That Thomas F. Ball, Sr., Eoline Ball Jesse, James
Ball, Mary Ball Snead, Louise Ban· Hamilton and Warner
Ball are the fee simple owners of the submerged land and
waters covering the same of said mill pond whic~ lie adjacent
to their property bordering said pond and extending to the
approximate center thereof.
(4) That William J. Dann, Jr., Flementine (also Flemintine) P ." Dann and Albert E. Dann, II are the. fee simple
owners -of the submerged land. and waters covering the same
of said mill pond which lie adjacent to-their property bordering said pond and extending to the approximate center thereoof.
(5) That Sue S. Leake is the fee simpl~ owner of the
submerged land and waters covering the same of said mill
pond which lie adjacent to her property bordering said pond
and extending to the approximate center thereof.
And the respective titles to sa1d portions of said mill pond
are.forever fi.nuly established and made stable in and to said
parties, as afore said; the Clerk of this Court is ordered to record this decree in the current Deed Book and index the same
in the names of Sue S. Leake and all of the defendants and
intervening defendants, except J. L. Bromley; the
page 64 } costs in this case are assessed to the complainants;
and the cause is ordered stricken from the docket.
Enter-Chancery April 1, 1957.
DANIEL WEYMOUTH, Judge .
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
NOTICE OF APPEAL.
The complainants, Sue S. Leake, H. Godwin Jones, Homer
S. Wilson,. Jr., and W. M. Bridg-eforth, herebv give notice
of appeal, pursuant to Rule 5 :1, §4, of the Rules ·of the Supreme Court of Appeals of Virginia, and set out their assignments of ,error below:

Sue S. Leake, et al., v. Fanni,e.Rich1,trdson, et al.

7.

ASSIGNMENTS OF ERROR.
The Circuit Court of Lancaster County erred in the following particulars :
1.,- The final decree entered on April 1, 1957, is contrary to
the law and the evidence in denying the prayers of the bill of
complaint and, specifically, in denying the following prayers
thereof:

· (a) That Sue S. Leake be declared and adjudged to be the
absolute and exclusive owner of the land described in the said
bill of complaint, the pond known as Ball's Mill Pond and all
water rights and piscatorial rights thereon and therein; and
(b) That an injunction be awarded against the defendants
and the intervening defendants, and each of them from going
upon or trespassing upon said land and the said Ball's Mill
Pond and restraining them from keeping boats thereon or
fishing therein or thereon.
page 67 ~ 2. The said decree is contrary to the law and
the evidence in the findings :
'
(a) That the complainants failed to produce sufficient evidence that they (and, particularly, Sue S. Leake) have acquired the fee simple title to the said Ball's Mill Pond
by adverse possession ; and
(b) That the complainants failed to produce sufficient evidence that they ( and, particularly, Sue S. Leake) have acquired exclusive fishing rights in the said Ball's Mill Pond
by prescription.
3. The said decree is contrary to the law and the evidence
in the findings that record title to the said Ball's l\fill Pond,
to the approximate center thereof between an extension of
their respective sidelines, belongs to the defend ants and intervening defendants and in holding that the respective titles
to the said portions of the said Ball's Mill Pond are forever
firmly established and made stable in accordance with said
findings.

SUES. LEAKE
H. GODWIN JONES
HOMER S. WILSON. lR.
W. M. BRIDGEFORTH
By Counsel.

s·
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NORRIS, RICHARDSON, FOSTER & CLARKE
Lively, Virginia
and
CHRISTIAN, BARTON, PARKER & BOYD
506 Mutual Building
· ·Richmond, Virginia, Counsel
R. HARVEY CHAPPELL; JR.
Of Counsel.
Filed May 27, 1957.
Teste:

0. B. CHILTON, Clerk.
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Mr. Clarke: Do you have any stipulations or
page la ~ anything that you wish to go into the record at this
·
time!
Mr. Simmons: I would like one stipulation. It has been
agreed by Mr. Clarke and myself that Mrs. Fannie L. Richardson, who is a defendant in this cause, was advised by Dr.
Norman Tingle, her physician, that ow~ng to her blood pressure it would be highly inadvisable for her to appear in this
litigation in any way, shape or form, even if her absence
would endanger her rights.
The Court: If the doctor were here, that is what
·
page 2a ~ he would sayY
Mr. Simmons: That is what he would say.
Mr. Clarke: If Your Honor please, it has been stipulated
by counsel that we shall be able to read into the record the
record title so far as we can take it in this matter.
Mr. Simmons: At this point could I request that you make
a statement that these deeds· and paper writings referring to
the rec6rd title that you are going to read into the re~ord
be marked as our exhibits also? Photostats will be made by
the :Clerk's Office for us and they will be exhibits for us Nos.
1, 2, 3 and so forth. I would like to make that statement
at this point to avoid confusio_n.
.
The Court: All right, .it is so ordered that they will be
marked Exhibits for the defendants also.
Mr. Clarke: All of these deeds are found in the Deed
Books of the Clerk's Office of the Circuit Court of Lancaster
County, Virginia. The first deed is found in Deed Book No.

Sue S. Leake, et al., v. Fannie Richardson, et al.
·.
. page 3a
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107 at page 383, and this is a deed made July 26,
1956, made by and between Heningham L. Morris
and 'First and Merchants National Bank of Richmond, ·as Executors under the will of David Harris Leake,
deceased, first parties, and Sue S. Leake, second party. '' Witnesseth: That in order to satisfy, in part, the provision for
Sue S. Leake under Article Fifth of the Will of David Harris
Leake, deceas·ed, the first parties· do hereby grant and convey
and assign unto the second party, with special warranty of
title, the following described property and interests:
~

'' All that certain parcel of land, situated in White Chapel
District, Lancaster County, Virginia, adjoining the lands of
Joseph Pierce (known as Ball's .Quarter) and otliers, together with all improvements thereon and appurtenances
thereto belonging; also all machinery, fixtures and personal
effects contained in the mill, said parcel of land bounded and
described as follow·s: Beginning at A, a red oak, marked on
the edge of the mill pond, and running S 84 W 13 chains to B,
a cedar stob, thence S. 10% E. 7.75 chains to b; edge of Mill
stream, thence N. 52 E. 14.58 chains to the beginpage 4a ~ ning, and containing five acres more or less, upon
which is situated the water grist mill known as
''Ball's Mill''; together with the unqualified and absolute
right to maintain and have the dam and pond adjoining
the above described tract of land, to the exclusive use and
benefit of the party of the second part, her heirs and assigns
forever, and together with all rights, claims, causes of action
and demands of every nature whatsoever, at law and in
equity and howsoever arising, which the Executors and
Trustees under the will of David H. Leake, deceased, may
have or David H. Leake may have had at his death and
arising out of or as an incident or relating to the ownership
or possession of the property hereinabove described.''
I will not read the rest of that deed. I would like for it to
show that the deed was signed and acknowledged the 26th day
of July, 1956, by a Notary Public, Marie B. Jones.
Note: A photostat of the deed just referred to is marked
as Plaintiffs and Defendants Exhibit A and filed in evidence.
l\fr. Clarke: Next I should like to refer to the
will of .David Harris Leak"e, appearing in Will
Book No. 32 at ·page 235 of the records of this
Court. I shall r~ad only part of this will as applicable.
.

page 5a

~
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(Reading) '' I, David Harris Leake, of the City of Richmond, Virginia, being of sound mind and disposing memory,
do hereby make, publish and declare this to be my last will and
testament-" and so forth. "Fifth: I devise and bequeath to
my said wife, ·sue, one of said parts, constituting fifty per
cent (50%) of my residual estate, which said part shall
include my residence at 1608 Hanover A venue, Richmond,
Virginia, Qr such residence as I may own in its place at the
time of my death, valued for the purposes hereof at $13,000.00 (Thirteen Thousand Dollars)-(but not including the
proceeds of my life insurance policies which are payable to
my wife as beneficiary and which are not to be considered as a
part of my estate, for the purposes hereof )-absolutely and
in fee simple.
''Sixth: I devise and bequeath to my trustees hereinafter
mentioned the remaining fifty per cent ·( 50%) of my said
residual estate in trust to hold, invest and repage 6a ~ invest the same for ·the term of ·the natural life
of my daughter-'' and so forth. ·
.
"Seventh: I nominate and appoint my said wife :1nd the
First and 1\forchants National Bank. of Richmond, Virgfoia,
as Co-Executors and Co-Trustees of the trusts created hereunder and direct that no security lle required of them or
either of them and should my said wife fail to qualify as such
Trustee or Executor, or of having qualified fail to complete
the said ·executorship or trusteeship then I direct that s-:1id
Bank shall act as sole executor or trustee, or both, as the case
maybe.
"Eighth: I authorize my Executors and Testamentary
Trustees, in their discretion (as .concerns the property devised in trust to them)-'' I will go on down to No. (b) under
that No. 8 which reads:
"To sell at public or private. sale upon such terms as they
may consider advisable or otherwise disposed of for valuable
considerations any property, real or personal, devised· to them
under the Trusts provided for in this will." That is all of
this that is applicable.
~

Note: At this point a. photostat of the paper
writing just referred to by Mr. Clarke is marked
as Plaintiffs and Defendants Exhibit No. B and filed in evidence.
·
page 7a

Mr. Clarke: The next deed· I should like to refer to is
found in Deed Book No. 66 at page 365 and I will read as
follows:
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'' This deed made this 15th day of May in the year one
thousand nine hundred and twenty-nine, between Harry D.
Eichelberger and Lillie R. Eichelberger, his wife, of the
county of Chesterfield, state of Virginia, parties of the first
part and David H. Leake, of the city of Richmond, state of
Virginia, party of the second part,
.
"Witnesseth: That in consideration of the sum of Ten
Dollars, in hand paid, the receipt whereof is hereby acknowledged, and other valuable considerations, the said
parties of the ·first part do grant unto the said party of the
second part with General vVarranty, all that certain parcel
of land, situate in White Chapel District, Lancaster County,
Virginia, adjoining the lands of Joseph Peirce
page Sa ~ (Known as ''Ball's Quarter") and others, together with all improvements thereon and appurtenances thereto belonging, also all machinery, fixtures
and personal effects contained in the mill, said parcel of land
b.ounded and described as follows: Beginning at A, a red
oak, marked on the edge of the mill pond, and running S-8-W.
13 chains to B, a cedar stob, thence S-10112-E 7.75 chains to b,
edge of Mill stream, thence N-52-E. 14.58 chains to the
beginning, and containing five acres more or less, upon which
is situated the ,vater grist mill known as ''Ball's Mill'';
together with the unqualified and absolute rigllt to maintain
and have the dam and pond adjoining the above described
tract of land, to the exclusive use and benefit of the party
of the second part, his heirs and assigns forever.'' I ,·vill
not read any further on that, hut it is signed by Ha.rry D.
Eichelberg-er and Lillie R Eichelberger ancl acknowledged
by W. B. Harvie, Notary Public.
·
Mr. Simmons: I would like for the record to show that the
amount of State Taxes paid for the recordation of this deed
was 72 cents.
page 9a

~

Note: A photostat of the deed just referred to
is marked as Plaintiffs and Defendants Exhibit
No. C and filed in evidence.

Mr. Clarke: The next deed is found in Deed Book No.
65 at page 369 and I will read the following portions of it.
"This deed made this tenth day of February in the year
nineteen hundred and twenty seven, between Paul L. Ruehrmund and Elise E. Ruehrmund, his wife, of the city of Richmond, Virginia, parties· of the first part and Harry D.

12
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Eichelberger of the county of Chesterfield, Virginia, party
of the second part.'' This deed conveys the same land as
the deed just previously referred to and by the same description. The State Tax is 72 cents. This is signed by P~ul
L. Ruehrmund and Elise S. Ruehrmund and acknowledged
by Clifford C. Pedigo, Notary Public.
Note: A photostat of the deed just referred to is marked
as Plaintiffs and Defendants Exhibit No. D and filed in
evidence.
Mr. Clarke : The next deed is found in Deed Book 65
at page 6.
'' This deed mad~ this 4th day of May, 1925,
between J.M. Dozier & Anna R. Dozier, of N~wport News, Warwick County, Va., parties of the
first part, and Paul L. Ruehrmund of Richmond, Virginia,
party of the second part."
page 10a

~

This deed is for the same land previously referred to and
by the same description as the deed from Eichelberger to
Leake. · The consideration is stated to be $950.00 and the
tax $2. 70. That is fee and tax, $2.70. That deed is signed
by J.M. Dozier and Anna R. Dozier and the acknowledgment
taken by J. Eugene Pool, Notary Public.
Note: The deed just referred to by Mr. Clarke is marked
as Plaintiffs and Defendants Exhibit No. E and filed in evidence.
l\,Ir. Clarke : The next deed is found in Deed Book No. ·
64 at page 134.

"This deed made this 26th dav of December, 1923, between Paul L. Ruehrmund and Elise Ruehrmund, his wife,
of RiclJmond, Virginia, parties bf the 1st part and J. l\L
·Dozier of Newport News, Warwick County, Virginia, party
of the second part.''
This was in consideration of $760.00, and it is
for the same land previously described and the
same description, and it is signed by Paul L.
Ruehrmund and Elise S. Ruehrmund and acknowled~ed bv
Charles F. Ruebrmund, Notary Public. Again the fee and
tax, $2.30.
page lla

~
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. Note : At this point the deed just referred to by Mr.
·Clarke is marked as Plaintiffs and Defendants Exhibit F
and filed in evidence.
· Mr. Clarke: The next ·deed I should like to refer to is
found in Deed Book 64 at page 98.
"This deed made this 14th day of December, 1923, between L. T. Rock, (Widower) of the county of Lancaster,
state of Virginia, party of the first· part and Paul L. Ruehrmund of the county of Henrico, in the state aforesaid, party
of the second part.''
The consideration is $760.00.
I believe that the deed that I read first, the one- referring
to the description, was from Eichelberger· to Leake, and I
believe that was with general warranty of title. If not, I
.
wanted that to appear in there that all of these
page 12a ~ deeds are with general warranty of title.
The deed I last referred to is for the same land and described by tl1e same description as given before. It is signed
by L. T. Rock and acknowledged by R. 0. Norris, Jr., Commissioner in Chancery; fee. and tax, $2.30.
Note: At this point the deed just referred to is marked
as Plaintiffs and Defendants Exhibit G and filed in evidence.
Mr. Clarke: The next deed I should like to refer to is
found in Deed Book 51 at page 596..
·l\fr. Simmons : W oulcl you be agreeable to reading tl10
deed in its entirety into the record Y
Mr. Clarke: Yes, indeed.
'' State of North Carolina,
''Wake County
"This Deed made this the 14th day of August, 1902 by
Alex Stronac11, ,Yilliam C. Stronach, J. B. Stronach, F. M.
Stronach, Anna B. Stronach, Alice .K. Stronach, who joins
in said deed for the purpose of releasing her dower interest
in the lands and premises hereinafter described
page 13a ~ of ·wake County and State of North Carolina,
of the first part, to L. T. Rock of Lancaster
County and State of Virginia, of the second part witnessetb:
That said parties of the first part ~n ccnsideration of Four
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Hundred Dollars, to them paid by said L. T. Rock, the
receipt of which is hereby acknowledged, have bargained and
sold, and by these presents do bargain, sell and convey to
said L. T. Rock his heirs and assigns, a certain tract or
parcel of land in Lancaster County, State of Virginia adjoining the lands of said parties of the first part and
others, bounded as folloW's, viz : Beginning at A, A Red
Oak, marked on edge of mill Pond and running S. 84° W 13
Chains to B, a cedar stob, thence S 10% 0 E. 7.75 chains to b.
edge of mill stream, thence N. 52° E. 14.58 chains to the
beginning and containing five acres more or less, being part
of the tract of land owned by heirs of the late Anna B.
Stronach and upon which is situated the mill known as Balls
Mill. To have and to hold the aforesaid tract or parcel of
land, and all privileges and appurtenances thereto-belong. ing, to the said L. T. Roe\{ his heirs and assigns,
page 14a ~ to their only use and behoof forever. And the
said Parties of the first part covenant with said
L. T. Rock his heirs and assigns, that they are seized of
said premises in fee, and have right to convey in fee-simple;
that the same are free and clear from all encumbrances, and
that they will warrant and defend the said title to the same
against the claims of all persons whomsoever, and the said ·
parties of the first part hereby agree that the party of
the second part shall have the right, so far as they can
grant it, to raise the dam of said mill, known as Ball's Mill
not more than two (2) feet. In Testimony Whereof. The
said parties of the first part have hereunto set their hands
and seals the day and year first above written.''

It is signed by Alex Stronach, vV. C. Stronach, J. .B.
Stronach, F. M. Stronach, Anna B. Stronach and Alice K.
Stronach, and the acknowledgment was taken in the State
of New York by George Babcock, Not~ry Public.
Note: The deed just referred to is marked as Plaintiffs
and Defendants Exhibit No. H and filed in evidence.
Mr. Clarke: I would like the will of James K.
page 15a ~ Ball, which appeii,rs in "\Vill Book No. 28 at
· ·
page 337 be made as an exhibit. That will was
signed July 3, 1835 and admitted to probate on the 19th day
of December, 1836.
Note: At this point the photostat of the will just referred to is marked as Plaintiffs and Defendants Exhibit
No. I and filed in evidence.
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Mr. Clarke: Before I go any further I think Mr. Simmons
is ready to stipulate the following: That Anna Stronach
was ·the sole heir of John B. Ball and that Fayette Ball,
who ·is mentioned in this last ·will, died without issue, whereupon Edgewood reverted to. John B. Ball. You will notice
that the grist mill in t]iat former will was to John B. and
Fayette Ball, and the will provided that upon the death of
one without issue, it would go to the other brother, and that
Fayette Ball did in fact die without issue. We are prepared to prove that, but I believe Mr. Simmons will stipulate
that.
·
Mr. Simmons: ,v.e stipulate further as to the general
conveying clause, that at the date of the conveyance by the
.
Stronachs to Mr. L. T. Rock and Mr. Joseph
page 16a ~ Peirce the grantors were lawfully seized of the
land they purported to convey.
Mr. Clarke: That is agreed.
The Court: All right, gentlemen.
Mr. Clarke : The next is the will of James Ball found in
Will Book 28 at page 260, and I will just refer to the follow.
ing portion of it:
'' Also I give and devise to my son James Kendall Ball
530 Acres of Land, adjoining him being the balance of my
tract in the fork of Moratico Creek, also my water grist mill
with its appurtenances thereto adjoining to him and his
heirs forever."
This will was signed on the 5th day of May, 1824, and
admitted to probate on the 16th day of January, 1826.

,

Note: At this point the will just referred to is marked as
Plaintiffs and Defendants Exhibit No. J and filed in evidence.
Mr. Clarke: At that point we lose track of the mill itself, but I would like to put more deeds into the record for
whatever it mav ·be worth later to show wl1ere I believe ·
this ·1and originally came from.
page 17a ~ Mr. Simmons: If Your Honor please, I would
like to suggest that, unless thiR hears out or
gives us some evidence on the description of the pond, our
stipulation would make it superfluous because after the year
1902 we are in agreement. Does it further define the boundaries Y
!fr. Clarke: No, this merely shows the acquisition of
that large tract of land by the Ball famiJy, or rather by

16

Supreme Court of Appeals of ,Virginia
George Wesley Clark.

Major James Ball, the great grandfather of James Kendall_
Ball, in 1730. L believe that is all it does.
·
Mr. Simmons: Your Honor, we are in full agreement
.to the year 1902, and I thought we might shorten the record
covering the stipulation of the whole picture up to that
year.
The Court: It is up to you gentlemen.
Mr. Clarke: If Your Ronor please, there is one other
matter and this is a deed of trust recorded in Deed Book 66
at page 366.
'' This deed made this 15th day of May in the year 1929,
between David H. Leake, of the city of Richmond, state of
Virginia, party of the first part and Julian T.
page 18a } Winfree and Henry E. Tresnon, Trustee, both
of the city of Richmond, state of Virginia,
parties of the second part.''
This trust deed grants the same property we have mentioned by the same description, and it is in trust to secure to
the holder of the hereina.fter described notes the payment
of the sum of $3,000.00 and interest thereon at 6 per cent,
and so forth.
Mr. Simmons: There is nothing in the deed of trust saying what the money is for or what it represented 1
Mr. Clarke: This language is also found in the deed of
trust:
'' This deed of trust being given to secure the unpaid portion of the purchase money.''
Your Honor, I think that completes the title.
Note: The 11aper writing just referred to, being a deed of
trust, is marked as Plaintiffs and Defendants Exhibit No. K
and filed in evidence.
.
page 3}

GEORGE WESLEY CLARK,
a witness introduced on behalf of the plaintiffs,
first being duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Clarke:
Q. Will you give your name please 7
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George Wesley Clark.
A. George Wesley Clark.
Q. Where do you live f
A. Lively, it is Lively Post Office.
Q. Mr. Clark, did you ever live on the property owned by
Col. Leake··
A. Yes, sir.
Q. -known as Balls Mill Pond? When did you first go
upon that property?
.
A. Well, it was the time-I went down when Eichelberger
was living there.
Q. You went down when Mr.: Eichelberger owned the
property?
A. Y.es, sir.
Q. When was thaU .
.
A. l stayed there, I imagine, it was two or three months
before he sold it.
Q. Before he sold it to Mr. Leake f
page 4 ~ A. That is right.
Q. What did you do there for Mr. Eichelberger?
A. Just stayed there and seen after the pond for him,
· and he let me have a place, you know, a house and garden,
and for me to see about the pond, to keep people from fishing
in the pond.
·
The Court: What years did he say that he was there?
Mr. Norris: He said it was about two months before ]\fr.
Eichelberger sold to Mr. Leake, which happened to 'be in
1929.

Q. Did Mr. Eichelberger give you any instructions concerning the property and the pond?
A. No, just seeing after the pond and keep anybody from
fishing in there, and anybody comes in there, anybody that
brings a written permit from him, that he let them fisl;t in
there.
Q. Did he tell you what to do if anyone came there to
fish who did not have a written permit from. him?
A. Yes, not to let them fish in the rond.
Q. Did anyone ever come there while you were occupying
the property to fish?
A. No, I never had any trouble with anybody there.
Q. How long did you occupy the property!
A. While I stayed there the whole time Y
page 5 ~ Q. Yes.
A. Around about eight years.
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Q. Did you stay there full time or p~rt time Y· ·
A. No, I didn't stay there all the· time myself.
Q. I mean did you live· there Y
A. Oh; yes, I lived there.
.
Q. Did you live there twelve months out of the year, or
one month out of the. year, or whatT
A. I was working on the road, but I was there at night.
I was on the road in the daytime.
Q. Did you have a ·family living there?
A. Yes, my family was there.
Q. That was your home for you and your family?
A. Yes, sir.
Q. Did your wife and son have anything to do with the
pond in your absence?
A. Well, they would keep anybody from fishing on the
pond. They would do the same thing I did, keep anybody
from fishing on the pond.
Q. Do you remember approximately what year you left
that property!
A. It was-dogged if I know now; I disremember.
Q. Vlell, you said you were there about eight years t
A. Yes, about eight years.
Q. Where did you move after you left there Y
page 6 ~ A. Litwalton.
Q. Is that ·near the place where you wereY
A. Yes, near the pond.
Q. Do you know ,vhether anyone else moved in to occupy
the property after you left there Y
A. Yes, Jim Barton moved in there about a month after
that.
Q. How long have you lived around in 'the neighborhood of
Balls Mill?
A. After I left Balls Mill?
Q. No, how long altogether have you lived in that vicinity?
A. Balls Mill and around at Litwalton?
Q. Yes.
·
A. Dogged if I know now, but it's been a while.
Q. Can you give us an estimate?
.
A. At Litwalton I stayed there about, I reckon, 8 or 9
years; about that time at Litwalton.
Q. Was that before you went on -this property?
A. No.
Q. Where did you live before you went to Balls Mill f
A. I lived down in Somers.
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Q. How long have you been familiar. with the Balls Mill
property?
page T ~ A. Oh, ever since I was. small, I reckon, just a
small boy.
Q~ What is.your age nowt
A. 55.
.
Q. Do you know who the owners of Balls Mill wer-e prior
to the ownership of Mr. Leake and Mr. Eichelberger?
A. Mr. Rock, I know he owned it. ·
Q. Do you know when any others owned itT
A. No, no further back.
Q. Do you know whether or not anyone owned it between
Mr. Rock and Mr. Eichelberger f
·A. Paul Ruehrmund.
Q. Were you familair with it when Mr. Ruehrmund owned
itY
A. No, I had seen it, but IQ. You wouldn't know whether or not anyone fished in it
at that timeY
·
A. No, sir.
Q. Fished in the pond?
A. No, I don't know.
Q. Do I· understand your testimony to be that no one fished
in that pond while you were there to your knowledge when
you were caring for it T
A. No, nobody ev·er bothered me a bit about it.
Q. Did anyone ever try to fish there and you had
page 8 ~ to refuse them the right to fish there?
A. No, I never did refuse them.
Q. Did you always check to see when anybody came there
to fish whether or not they had. a written permit or permission!
A. Yes, sir.
.
Q. Did people sometimes fish there with permission T
A. Always had a permit when they come.
Q. Always came with permits to fishT
A. Yes, sir.
Q. Did you always go out and check those people to see
if they did have permits f
A. Yes, sir.
Q. When you '!irst went on the property to live, was the
grist mill running Y
A. Yes, sir.
Q. How long did the grist mill run after you went on the
property?
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A. I reckon it was about two or three months, something
like that. It won't no longer than that I know.
Q. Did it run after Mr. Leake purchased the property!
A. Yes, sir.
·
Q. For a short time f
A. Just a short time and that wa·s all.
page 9 ~ Q. After that was the property ever used as a
grist mill!
A. No, indeed.
.
.
Q. Did Mr. Eichelberger ever come down there to fish in
iU
A. Yes, he come down there sometimes.
Q. Did Mr. Leake come down to fish in it?
A. Yes, sir.
Q. Did he bring people with him sometimes to fish f
A. Yes, sir.
Q. Did Mr. Leake come very often to fish 1
A. He used to come pretty near every week end in the
summertime.
Q. In between the times that Mr. Leake came, did anyone
come there with permits to fish from Mr. Leake and not
accompanied by him Y In other words, did anyone ever come
there by themselves, not with Mr. Leake, but with permits
to fish?
·
·
.
A. Yes, sometimes they did.
Q. Did you know any of the adjoining landowners around
the pond Y Did you know who owned the land around the
pond!
A. No, sir, I don't.
By the Court:
Q. Did these people who have adjoining land have boats
in the pondY
page 10 ~ A. Sir Y
Q. Did these people who owned the adjoining
land to the pond have boats 7
A. No, sir, not as I know of, no, sir.
By Mr. Clarke: (Continued)
·
Q. Did anybody have boats in the pond Y
A. Nobody but Mr. Leake as I know of. He had two fish
skiffs and he kept them right down there ·at the mill.
Q. Did you ever go out in those skiffs to fish yourself?
A. Once in a while.
·
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Q. Have you been around the pond, that is have you been
around Balls Mill Pond by skiffY
A. Yes, sir.
Q. Have you ever seen any boats in there other than the
ones kept by Mr. Leake?
A. No, sir. Of course, I didn't have time to do much
fishing.
Q. Did you receive any compensation from Mr. Leake for
looking after the property?
A. No, sir.
Q. What was the consideration of your staying there!
A. Staying there· seeing after the pond and all.
Q. What did you get in returnY
pag~ 11 } A. I had my rent free.
CROSS EXAMINATION.
By Mr. Simmons:
Q. I believe you stated that you are not certain how long
you stayed on the place when you first moved there 7
A. No, sir.
Q. But you moved away about a month or so before Mr.
Jim Barton mov~d in T
·
A. That is right, before he moved in there.
Q. In other words, the house was empty from the time
you left and the time Mr. Barton moved inf
A. Yes, sir.
.
Q. How do you know it was empty Y
A. It won't nobody there. I m~ed to go down there on
Sundays and week ends mostly and go back and forth.
Q. In other words, you went back and forth after you
moved to Litwalton and visited Mr. Leake and that house
was empty during that period of time f
A. Yes, sir.
.
Q. Where was Mr. Jim Barton living at that time?
A. I don,t know exactly where he was living.
Q. But you were living at Litwalton?
A. ·Yes, sir.
Q. Did you know Mr. Duncan who is supposed
page 12 } to have lived in that house before you lived in
iU
.·
A. Ross .James did.
Q. Isn't it true that he mov~d out at least a w·eek before
you moYed in?

22

Supreme Court of Appeals ~f Virginia
George Wesley Cl°:rk. .

A. Yes, he was gone a week and probably more before I
mov:ed in there.
Q. The house was emptyT
A. Yes, sir.
.
Q. How did you know thaU Were you going back and
forth!
A. I was going back and forth seeing about the mill.
Q. You were getting the house ready to move in, is that
correct!
A. Yes, sir, ·that is right.
Q. Let me ask .you this: where did the little house that
you occupied sit with reference to this property T Was it
up on to-p of the hill!
.
A. Up on top of the hill from the mill.
Q. Is it close to that tarred road Y
A. Close to the road.
Q. Isn't it true that from that place it was extremely
difficult to see any of the pond Y
A. You could see the front part of the pond.
Q. Could you see that long branch that leads
page 13 } up toward Balls Branch Y
A. No, sir.
Q. Could you see around the southerly branch which leads
on down toward Litwalton?
.A. Oh, yes. .
.
Q. Is it not true that trees were between you and anything
you could see on the pond Y
A. Yes, sir, woods all the way -gp there.
Q. You stated that you worked for the highway department all of those years t ·
A. Yes, sir.
.Q. What time did you leave for work to go on the highway job!
A. Oh, I left around about half past six or something
like that.
Q. What time did you usually return Y
A. Something after five.
Q. You worked pretty hard on that job I imagine?
A. Yes, sir.
.
Q. How many days a week did you usually work?
A. Five days.
·
Q. The refore, if anyone had been in the pond that you
could see, the part that could be seen from your house, for
five days a week, the only people that would have been there
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to stop them would have beep. your wife and your
child 1
·
. :.
A. Yes, sir.
. . . · ...
Q. How old was your son at that timeT
A. I don't know how old he was, not at that time.
Q. Would you give us an estimate? When was he born f
A. He is about 25 now, I reckon.
Q. He must have been rather young at the time you moved
there?
·: ~
A. Yes, he was young.
·
· Q. Mr. Clark, at the time you were .away on your job it
was impossible for you or your wife or your . infant son
to see around in those branches of that pond, isn't that
trueY
A. Yes, that is right; yes, sir.
.
Q. If any of the people you see in this courtroom had
been fishing around there, you wouldn't have been in any
position to know it or have stopped them? Isn't that truef
A. That is right.
Q. If anyone else had come from other parts who are
not in this courtroom and had fished also in that region
while you were away, there wouldn't hav-e been anyone to
stop them 1 Isn't that true?
A. That is right, because. I couldn't see up there.
Q. You stated that you worked pretty hard on
page 15 ~ this job and you didn't have much time to fish Y
A. That is right.
Q. That is a sportsman's occupation Y
.A. That is right.
Q. Would you say that during the eight years that you
were there that you fished in that pond six timesY
A. No more than that.
·
Q. That i_s less than once a year, isn't that trueY
A. Yes, sir.
Q. Therefore, you weren't using the pond for yourself
or anyone. else as far as fishing is concerned f
.A. Yes, sir.
page 14

~

By the Court:
Q. Was there any road to the pond other than the road
down by your house?
A. The road in?
Q. Was there any road that led. to the pond? Was there
any public road that lead to the pond other than the road
down by your house Y
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A. No, indeed-yes, it. is coming at the other end of the

dam.

:

Q. Out of sight!
A. Yes, sir, you couldn't see anyone coming in there.
By Mr. Simmons: (Continued)
Q. Isn't it true that the road as we know it
today was only put in there about 1926, the tarred
road that cuts now straight up through the property?
A. Yes.
Q. Isn't it true that the old road before 1926 came in at
the edge of Mrs: Richardson's property and went over .the
dam, laying on top of the dam and over the sluiceway Y
A. Yes, sir.
Q. And then right straight through the Leake property f
A. Yes, sir, that is right.
Q. And that the pres~nt house that is built there is
partially built on that old road foundation?
A. Yes, sir.

page 16

~

RE-DIRECT EXAMINATION.
By Mr. Clarke:
Q. Did you ever go around the property to examine it,
make trips over the property!
A. Over the pond T
Q. Yes.
A. Yes, I have been over it.
Q. Did you go around to look around-you said you were
to look out for it T
A. Yes, sir, once in a while, but I never saw no
·page 17 ~ boats in there.
·
Q. Did you ever in examining it see any place
along tl1e shore that looked like fishing shores? ,
A. No, I never did that; I never took much notice of that.
Q. Did you ever walk around the pond?
A. No, so much woods aroimd and so thick.
Q. Did you go around by boat?
· A~ Yes, I went around by boat.
Q. I believe you said there was a road coming into
pond up at the other end of the pond? .
A. Yes, coming up Litwalton way.
Q. That is the road close to the dam?
A. That is right.
Q..That is very close to it and would cross tl1e old da
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and went back out past the old main road and was just about
adjoining the Leake property Y
A. Yes, sir.
Q. Were there any other roads or trails into that pond
from other places!
A. As far as I know it ain't.
Q. If anyone had used the road that goes across the old
dam, gone in there to fish and went out into the pond,
would they have been visible where you were T
A. Could see them all right after they got out
page 18 ~ into the pond.
·
Q. How far out into the pond Y
A. It wouldn't have been too far. You could see them
the house.
Q. Just a little ways?
A. Yes, sir.
·
Q. From the house could you see to where that road that
used to go ac;ross the old mill dam left the now present main
road to go into that property?
A. You meanQ.· In other words, could you see where the old road. that
went across the dam comes into the present main road?
A. No, no, sir, you couldn't see that from the house where
you turn in up there.
RE-CROSS EXAMINATION.
By Mr. Simmons:
Q. Following the questions just asked you, I believe you
stated there were a considerable number of trees which at
the presnt time obviously are more than 25 years old, growing along that old road and in that bottom land Y
A. That is right.
Q. And that is between your house and the road that
came in from the dam T
A. Yes, sir.
page 119 ~ Q. You were asked whether there were any
other trails leading down into those woods, and
you stated you didn't go into those woods.
A. That is right.
Q. Necessarily, if there were other trails you wouldn't
knowY
A. That is right.
Q. So you cannot testify whether there were any other
ways of reaching that stream?
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A ..~hat is right, they could have come through the woods
or down the road.
e;
Q. Isn't it true that this is a large pond and hundreds
of acres around this pond Y
A. Yes, sir, I imagine it is.
Q. Isn't it true that is all wood land Y
A. Yes, sir, all wood land around the pond.
Q. You say Mr. Eichelberger lived away from here f
A. Yes, sir.
Q. Col. Leake lived away from here Y
A. That is right.
Q. They were not residents of this countyT ,
A. No, sir.
Q. When they came to fish, did Mr. Eichelberger ever
stay overnight?
·
A. Not while I was there.
page 20 r Q. He .would . just come there and do a little
·
fishing and then go Y
A. He would go.
Q. Did Col. Leake ever come down and stay some T
A. Yes, he stayed some. ·
Q. 'Where did he stay 7
A. Right at the house by the old mill ~ite.
Q. The view of the pond where he was, it was a better
view than it ,vas where you were because there were more
trees between you and the pond Y
A. Yes, sir.
Q. He could see better than you f
A. That is right.
Q. Do you know whether he ever occupied the house you
occupied f Did he ever stay up there Y
A. No, sir, I don't think so.
Q. That was sort of a tenant house?
A. That is right.
RE-REDIRECT EXAMINATION.
By Mr. Clarke:
Q. Do you know who maintained the dam?
A. Kept the dam up?
Q. Yes.
A. Mr. Leake did while he was there.
page 21 r Q. Did anyone else ·ever keep the dam up Y
A. No, sir.

•

•

•

•

•
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WILLIAM J. :S.A.RTON,
a witness introduced on· behalf of the plaintiffs, first being
·duly sworn, testified as follows :
DIRE<:1T EXAMINATION.
By Mr. Clarke:
Q. Will you/ive your name?
A. William . Barton.
Q. Your age?

A. 53.
Q. Did you ever live on the property known as the Balls
Mill Property when it w·as owned by Mr. Leake?
A. Yes, sir.
Q. Would you tell the Court when you lived on that property T
·
A. Well, I moved there in 1936 about the 10th of May, and
I was there about 15 years. I moved away from there in
1951.
page 22 ~ Q. Wba t part of the yell;r?
A. I think that was in the fall.
Q. And left there in the fall of 1951 f
A. Yes, sir.
Q. A little over 15 years Y
A. Something like that.
. Q. How do you recall the time when you moved there?
A. Well, ~ know the year that I moved there and about
the time, because I remember I was a little late for planting
my garden for one thing, and I moved there in 1\fay.
Q. How do you remember the yearY
A. Well, I had a daughter that was born, and she was 21
years old the second day of January, and· she was about
three months old when I moved there.
Q. She was 21 this past January and she was three months
old when you moved there Y
A. Yes, sir.
Q. You are able to. tell this time by. her age?
A. Yes, sir.
.
.
Q. Mr. Barton, what were the terms of your staying there
on the Balls Mill Property Y
A. Well, I was supposed to live in the house and it didn't
cost me anything. That was supposed to be free. I was
supposed to look after the pond and see that nopage 23 ~ body fished in it, and Mr. Leake told me that the
pond was a private pond and he didn't allow any
fishing in it, and just if they had a written permit from
him. Of course, anybody that I knew that had fished the
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pond, they didn't have to have a permit, ·but anybody ·I ·
didn't know, they had to have a written permit from him.
Q. I understand your testimony to· be that anyone you
knew that had a permit from himA. That is right.
Q. -you didn't have to check his permitT
A. That is right.
Q. But anyone you didn't know, you would have to check
their permit?
A. That is right.
Q. Did anyone ever attempt to fish there without a permit!
A. Well, I caught a couple of people there once down on
the dam.
Q. How did they get in there Y
A. They came in on that back road, where the road used
to come around by the dam, and I happened to walk down
there one day and it was as much as three or four of them,
and I went down and told them that Mr. Leake didn't allow
fishing in there and it was a private· pond, and they got
out.
·
Q. They were on the dam T
page 24.~ A. That is right.
Q. Did you have any trouble?
. A. Yes, I had some others one day and they had two
buckets of minnows and I told th~m the same thing.
By the Court:
Q. Were they. on .it in a boat!
A. No, on the dam, and I told them it was ~ private
pond and to move off, and so they moved on out. I told
Mr. Leake about it, but he didn't do anything about it.
By Mr. Clarke: (Continued)
Q. Did you ever go around the pond checking on it Y
A. Well, I do that every week and four or five times a
week, I reckon, because I used to frap around the farm. Mr.
Leake gave me permission, and during the winter I was.
around pretty near every day.
Q. In the wintertime Y
A. Yes, and on week ends I was home.
Q. During the week did you ever see anyone fishing!
A. No, sir.
·
Q. Did you ever see any evidence of where anybodv was
·
fishing?
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A. No, sir.

Q. Were there any boats?
A. No boats except those tied by the dock. I
page 25 ~ wouldn't say all of them .were his, because some
of them were friends of his, and they were the
only boats in there.
Q. Were there any trails!
A. No, no.
Q. Roads going into the property?
A. No, there are no roads at all except the one coming
up through the yard and the one coming by the dam. Nothing
but a neck of woods all the way around it.
Q. Do you know whether or not Mr. J. L. Bromley had a
permit to fish from Mr. Leake?
A. Yes, he certainly did and I was with Mr. Leake the
day he gave him a written permit.
Q. Do you remember about when that was?
A. I don't know exactly, but I think that must have been
somewhere back in the early forties.
Q. Did Mr. Bromley fish in there?
A. No, sir, I don't think he bothered with it. I don't think
he fished there. the whole time I was there. He did duck
hunt some with Mr. Leake down there, and he used to go in
the duck blinds with him and bird hunt with. him, but I don't
think he ever fished in the pond. I am not· sure, but to my
knowing Mr. Bromley never fished in there while I was
there, but he had a permit. He gave him that.
Q. Do you know how long Mr. Clark had left that property before 'you moved onto it?
page 26 ~ A. Well, he moved away from there-it was
about a month. That was just about right
Q Did you occupy that property the year around?
A vVell, I was there most all the time during the fifteen
years I was there. I went away from home a little· bit during. the war. I was at Camp Lee for a while and from there
to Blackstone, but I was · at home practically on ,veek
.ends.
Q. Was your family there?
A. Yes.
Q. Did they ever tell you that anybody had been fishing
on the pond?
·
A. No, well, they looked after that part, and when people
came and if they wanted to fish and didn't have a permit, she
wouldn't let them fish there.
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· By the Court:
.
.
...
Q. During that fifteen years did _anyone else other than
Mr. Leake ·and his friends have any boats in the pondY
·. A. No, sir, outside of his friends nobody did.
Q. Was there any practical way to land or to get a boat on
the pond other than coming along the public highwayf
A. There wasn't any way of getting the boat in there.
There wasn't anything but woods around it. That old .road
had done growed up in pines and trees, and it wasn't a road
in the world and no way to get to it but walk to it
page 27 } outside of those two roads.
·
Q. I take it there were fish in the pond, was
· there?
A. A lot of fish in the pond, yes, sir.
By :Mr. Clarke: (Contin~ed)
Q. Did Col. Leake ever put any fish into the pond Y
A. Not while I w~s there, he didn't put any at all. It
seemed to me that he said to me that he did put some fish in
there one time, and I think he did before I went there.
Q. Who maintained the dam Y
A. You mean when he put the fish in there?
Q. Who kept the dam upY
A. There was nothing done to it, nothing needed to be
done to it. I did put an .extra spillway.
Q. For whom Y
.
A. For Col. Leake, but not the one right at the mill. It
is not that one, but another one p.ut in the dam a little
further around.
CROSS EXAMINATION.

By Mr. Simmons:
Q. Mr. Barton, I understand that you moved to this mill
approximately a month or so after Mr. Clark moved awayY
A. Yes, sir, that is right.
page 28 } Q. And the house into which you moved was
vacant and had been during that period before
you moved in Y
A. Yes, sir. ·
Q. Where was that house located with respect to the property!
·
A. That was right on top of the hill· there; it was right
close to the highway.
·
Q. You would agree, would you not, with the testimony

...
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of Mr. Clark, which you heard~ th~t there were a lot of
trees all around there Y
A. Oh, yes, in the summertime when leaves were on there
you could hardly see the pond from the house.
Q. Is it not true that pine trees predominate in there T
Aren't there pine woods Y
A. Yes, but in that swamp there is more shrubbery stuff,
birch and stuff like that, but you couldn't see no more than
·the waterfront where he generally kept his boats, and you
·
could see part of the mill house.
Q. That was from the little house you lived in?
A. That is right.
Q. You agree with Mr. Clark from the little house up on
the hill it was difficult to see much of the pond?
A. That is right, from the highway in the summertime
you couldn't see any of it.
Q. Even in wintertime when you could see in
page 29 ~ there at best, isn't it true that you couldn't see
.
all the way up those long branches T
A. No, you could see the pond a whole lot better because
the leaves would drop off and you could see the water and.
all.
Q. The refore, you are not able to state of your own knowledge whether anyone in this room, and I ref er to the defendants present. or anyone else, a stranger, fished in the
.pond in those branches from time to time?
A. I don't exactly know what you mean.
Q. I mean 24 hours a day you had no knowledge of what
was going on there?
A. No, I don't think so.
Q. Isn't it true that you worked during this time t
A. I worked--I didn't ~et any salary there. He just
furnished me a house to live in.
Q. What did you do for a livelihood f
A. Different jobs, painting and sawmill work and different jobs, and I worked the highway some.
Q. About what time would you leave for your job when
you worked as a day laborer?
.
A. I would leave anywhere from 5 :30 to six o'clock in the ·
morning.
·
Q. What time would you usually get home?
A. In the wintertime it would always be dark
page 30 ~ and I would say around five o'clock or six o'clock
in the evening.

•
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Q. How many days·a week did you have to work on those
jobs! .
·
.
A. Well, mostly five days; when I first went there it used
to be six days, 5 1/2.
Q. What did you do on Sundays Y Did you attend churchY
A. No, mostly I stayed around on the pond. Mr. Leake
or some of them used to be down fishing the pond and I
would be down· with them.
Q. Isn't it true that primarily the time that you spent
down at the pond was on your leisure time on· the week
ends when Mr. Leake and his friends came down?
A. In the summer, yes, but in the wintertime I did a lot
of trapping, and if it was bad weather, I didn't do much
outside work.
Q. You were around the pond all the · time during tbe
wintertime when people were trapping?
A. Yes, sir.
Q. Did Mr. Leake come down much during that time Y
A. Very little. In October he would come down, and then
he started hunting. and duck blind and things, and he would
come down and stay a while.
Q..So your greatest experience around this pond was
during the season when people do not fish Y They
page 31 ~ were mostly trapping and hunting?
A. I had more time then, because in the summer months wh~n the weather was good I was away from
home most of the time. I was away from home most of the
time when the weather was good, but I was at home at
night.
Q. How about during the war 7 Tell us exactly where you
worked. Did you leave Lancaster County?
A. Yes, I went to Camp Lee when they were building that
camp up there.
Q. Was the address at Camp Lee 7
A. Petersburg I guess.
Q. Petersburg, Virginia?
A. Yes
Q How long did you stay on that job?
A.· I worked up there about three or four months. I
don't know exactly, but it was something like that.
Q. How many times did you come home during that time,
or do you recall Y
A. I mostly come home every week end and on Saturdays.
I wasn't doing any Sunday work.
Q. You would leave Saturday evening?
0
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A. On Friday.
Q. I mean to return to Petersburg!
A. I would return Sunday evening.
Q. That :went on for three months T
page 32 } A. About three months I imagine.
Q. Then what did you do?
A. After the job played out there I went to Blackstone
about a month afterwards up to Camp Pickett, and I worked
up there about two months on that job.
Q. How often did you get home Y
A. Well, I didn't get home every week. It was about
every other week. It is a long ways.
Q. What did you do after thatf .
A I came home and stayed a little while, and then I went
to Cedar Point, Maryland, and I worked ·there a few months
during the war.
Q. How often did you get home during that timeY
A. Practically every week end, because a lot of riders
working over there down my way, and I had a ride back and
forwards.
Q. What ·did you do after that 7
A. I came on back home and went to work, the same thing
I had been doing all the time before, sawmilling and painting and carpenter work.
Q. Did you do any fish boating?
A. No, I didn't. While I stayed with Mr. Leake, I didn't
do any fish boating.
Q. You stated that the terms of your employment were
that you got a .rent-free house, which you have
page 33 } described Y
A. Yes, sir.
Q. In return for your promise to look after the pond 1
A. That is right.
Q. Which was represented to you as being a private pond 7
A. Yes, that is what he told me, that it was private.
Q. That is what he always said, it was private?
A. That is right.
Q. He didn't say it was his pond t He stated it was a .
private pond, isn't that right? .
A. He said it was a private pond. He didn't say it was
his pond, but he didn't want anybody fishing o~ it, just his
friends is all, and they were all that was allowed to fish in
there.
Q. Do you know whether or not he had any conversation
with your· wife and children in this connection?
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A. No, I don't think he did.
Q. Isn't it true that, if your wife and children looked
after the pond in your absence, they would have been doing
it as a favor to yo1.1 as a husband and father, and not on
direct instructions from Col. Leake Y
A. Yes.
Q. But it was for you?
page 34 } A. That is right.
Q. You were delegating to them the duty to do
it for you in your place Y
A. Yes, that is right, and sometimes people came there
and fished when I wasn't there and didn't have any permit,
and they would just tell ~hem they couldn't fish there.
Q. That was told to you and you cannot testify to that of
your own knowledge because you were not there Y
A. That is right.
Q. You say that people came there to the property and
were told by your wife that they were not to fish there unless
Col. Leake gave them permission Y She told you thaU
A. That is right.
Q. As a practical matter do you think it is possible for
your wif-e to get in the boat and go over that pond like you
could do?
A. No, she didn't do that, but anybody fished there, they
would have to walk in there. They wouldn't hardly come
in the other end.
Q. Although that is possible?
A. Yes, that is possible, but I don't think they did.
Q. That is purely an opinion on your parU
A. Yes, sir.
·
Q. It is not known to you whetber or not any of
- page 35 ~ these parties we see sitting in the courtroom
actually fished there during the war, during that
time?
A. Yes, sir, I know Mr. Andrew Leake, I think he would
catch them fishing when I wasn't there.
Q. I asked if you knew that, and I ask that your answer be
stricken. Can you say of your own knowledge Y
A. Mr. Leake, I am sure he fished there. I know he did
and some of his friends, because my wife told me that he
was down there.
Q. I am only trying to point out whether or not you knew
from your own lmowledge whether any of these people who
are parties to this suit were fishing in the mill pond during
the time you were working away?

Sue S. Leake, et al., v. Fannie Richardson, et al.

35

William J. Barton.
A. Yes, they were. I know that Mr. Leake fished in there
and some of his friends, too. I don't know exactly, but I
know Mr. Leake did.
Q. Tell us how you did Y
A. My wife would know.
Q. It was hearsay on your part Y
A. My wife told me and I have reason to believe her.
Q. Well, I do too. Can you. say of your own lmowledge
that Mr. Dann or Mr. Thomas Ball or any member of the Ball
family, or Miss Fannie Richardson, did not fish in that pond
in one of the parts of it whether or not it was
page 36 } visible from your own house at any time during
the 15 years you were there 7 Can you state it on
your oath?
·
A. Yes, sir, I have never seen any of them fish in there~
Q. In other words, you know it because you didn't sM
them?
A. I didn't see them.
Q. If you were not present, then that would qualify your
answer, is that correct?
A. As far as I know they didn't, that is right.
Q. Mr. Barton, let me ask you this: you grew up around
this mill pond as a boy, 'did you not Y
A. Yes, I did.
Q. Wasn't there a store or something down in that region
that caused you to go down there quite frequently?
A. Well, we used to deal at Litwalton where. I was born
and raised between the two mill ponds.
Q. Did you ever as a boy swim and fish and boat in this ·
.
pond!
A. Yes, I used to fish in there and swim and everything·
else when I was a boy, but that has been a long time.
Q. Did you ever request permission of anyone to do that 7
A. No, we didn't.
.
Q. Did you have anyone exclude you or try
page 37 } to keep you from the free use of that pond t
A. Not while I was a boy.
.
Q. Was there anyone else who had boats in there then f
A. Yes, there were some colored people and a fellow that
ran the mill, he had a boat in there.
Q. Was that· a_ member of the Laws family?
A. Yes, and I think a fell ow by the name of Milton, he
used to fish in there.
Q. How about Jim BryanU
A. I think he didn't care who fished in there. If you went

36

Supreme Court of Appeals of Nirginia
William J. ]Jarton.

and asked him, I think it was all right, but he didn't· like
it unless you asked him.
·
· Q. Isn't it true that years past, when transportation
wasn't what it is now people kept boats in there to get to
the store and cross to carry their corn and meal across
there?
A. Yes.
Q. That was the Laws fa~y?
A. Yes, sir.
Q; They had a little landing!
A. Yes, and they used to brin~ corn across there and
have it ground there and carry it back the same way. .
Q. Have you ever seen them fish there as a boy?
A. I have seen a· lot of colored people fish there
.
.
page 38 r a.s a boy.
Q. Was that when Mr. Rock owned iU
A. As long as he owned it.
Q. Isn't it true that the· Leakes are the only ones who
have ever made any claim to this pond to your knowledge?
A. To my knowledge. I didn't know Mr. Eichelberger.
Q. They all lived away from here Y
A. That is right.
Q. Col Leake was never a resident of Lancaster County f
A. I think he ·was from Goochland.
Q. You have stated that they came down in the summer~
time on week ends?
A.. Pretty near every week end some of them were there.
Q. Did tliey come much in the winter 1
A. In the fall, but after January until about March you
didn't see much of them.
Q. Isn't it true that you would actually cut the. water off
after· the freezing time came on and left it off?
A.. I used to do that about the first of December or a little
before. I would cut the pumps and things off and drain
the lines and things out.
.
Q. You would more or less close uµ for the winter?
A.. Well, practically close up· in the winter, and if, thev
needed any water, I would get it from the house
page 39 r there. They came down and did hunting but no
fishing in the wintertime.
·
Q. After the mill closed down, your house was tl1e only
other residence .on the property, except the house they occupied intermittently when they .came down there?
A.. That is right.
·
Q. Have you any knowledge of the boundaries to that ~and
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up there, Mrs. Leake 's high land 7 Do you know any mark. ings or anything that had been there for years that had been
used in connection with surveys 7
A. I helped survey that land. Mr. Leake got Mr. Palmer
to survey, and I helped carry the chain, but the red oak that
was supposed to be down on the pond, nobody ever did find
it. Mr. Palmer never did find it".
Q. In the thirties it was not to be found f
A. That is right.
Q. Did you find any other markings in that region 7
A. Yes, it was a white oak up on the hill a little ways
and it had three chops on each side.
Q. Did you examine those marks in the thirties when you
found the tree f
A. Wheri. I found them, that was in the thirties and soon
after the survey, and I took Mr. Leake up there to show him
that. I guess it was three weeks afterwards, or a month,
·and I was up there one day looking around-at· 1east, I was
looking for that red o~1;{ and Mr. Palmer never
page 40 ~ did find it, and he went on and surveyed it.
Q. How old was Mr. Palmer at that time?
A. He was a pretty old man.
Q. Where were the blaze marks that you mentioned f
A. One faced the pond and one facing the line that goes
across the lot-I mean the trees faced the pond and the
notches, and the notches faced the way it looked like the land
was surveyed.
Q. Is it your opinion that a line passing through that
white oak tree in the direction of those blaze marks you
refer would be the approximate division line between that
property?
A. I don't know why they would have marked that tree
if it hadn't been a line tree. It's a very old mark.
Q. It was a very old mark at that timeY
A. It was old at that time and I reckon it is there now.
Q. It could have been 30 or 40 years old?
A. I reckon it was that old all right, but it was a white
oak.
Q. Is it still there?
A. As far as I know it is.
Q. Have you had occasion to see that tree of late Y
A. Well, I · believe I walked up t:nere last summer and
saw that tree is still there. I think that tree is
page ·41 ~ still there.

'
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Q. Is it not true that that is the only marked
tree near that line 7
A. We never did find the cedar stob. We found a piece of
cedar laying on the ground and fire had been through there
and it was burnt up. We found a piece of stob. It might
have been a piece of cedar tree, but it was a short piece, but
that is as far as he ran the line, and then he ran it close
over to the swamp.
Q. Isn't it true that last Sunday you and I had occasion
to go up there and you found for me the tree we are talking
aboutf
A. That is right.
Q. Did you find any surveyor's stob at or near that treet
A. Yes, it was.
· .
Q. Isn't it true that you and I walked together through
the chopped line made very recently and picked up all the
surveyor's points in connection with the survey of that
property!
·
A. I can't see very little difference according to the way
Mr. Palmer had it. I think he went a little deeper down
across the hill, Mr. Palmer did.
RE-DIREC1~ EXAMINATION.
page 42

~

By Mr. Clarke: ·
Q. You said you fished in the pond as a boy T
A. Yes, sir.
Q. About what was your age at that time?
A. Oh, I imagine I must have been around 10 or 11 years
old, just a young boy. I might not have been much over 8
years old. I just can't remember.
Q. Do you know wheth~r or not Mr. Rock knew you were
fishing in the pond?
A. I don't think :Mr. Rock really eared. I never saw Mr.
Rock during that point.
Q. Do you know whether or not Mr. Rock µ;ave permission
to these people fishing in the pond you saw there?
A. As far as I know he didn't.
Q. You don't know Y
A. I don't think he did, because a lot of them used to fish
in there when I was a hoy.
Q. Do you know whether or not the land part of what Mr.
Leake had bordered on the mill pond T
A. W e!l, it joins the pond. It takes in a very little bit
of the water. It did take in some.
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RE-CROSS EXAMINATION.
By Mr. Simmons:
Q. Mr. Clarke asked you if Mr. Rock ever did
page .43 ~ any fishing down there, to which you answered
he didn't.
·
A. I never .remember seeing him there.
Q. Isn't it true that Mr. Rock never went dow.n as far as
you knowY
A. As far as I know he never did. I mean he didn't care
about anybody fishing there as far as I know.
Q. In other words, you fished there and others fished there
and there were no restrictions that you knew about?
A. I don't think any restriction or anything said about it
and nothing cared about it as far as I know.
Q. Isn't it true that Mr. Rock's house is perhaps a mile
from the mill pond¥
A. It is a good mile.
Q. Isn't that where Fannie Richardson, one of the defendants, lives today and has lived all her life Y
A. ~es, sir, and that is about a mile.
Q. The residence that we have been speaking of that you
have· been occupying and the little hut down the hill that
Col. Leake would occupy are the only residences around
that pond at the present time Y ·
A. Yes, sir.
Q. Although there was a colored house owned by the
LawsA. They were way up in the woods ; they didn't
page 44 ~ lie. anywhere close to the pond.
RJ~-REDIRECT 'EXAMINATION.
By Mr. Clarke:
Q. At the time when Mr. Rock owned the mill and dam and
so forth, was the mill operating?
A. Yes, it was operating when Mr. Rock owned it. ·
Q. Was it operating as a full-time proposition?
A. Y es,he had a man that stayed there all the time.
Q. And people were coming back and forth there to the
mill with their grain and so forth?
A. Yes, sir.
Q. Do you know whether or not when they came there with
their grain they would fish in the pond?
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A. I have seen some fish there when they were waiting to
get their grain.
Q. In other words, at the time when you are talking about
when people were fishing there, it was a completely operating mill?
A. Yes, sir, every day in the week, on the days he had
work ·to do on it or something of that kind.

RE-RECROSS EXAMINATION.
By Mr. Simmons:
Q. But as far as you know, outside of the mill,
there was no other claim made to the pond of any
description by Mr. Rock that you knew anything about?
A. No; sir, not a thing in the world.
page 45

~

•

•

•

•

•

Note: By agreement of counsel the following letters and
·paper writings are introduced in evidence by Mr. Clarke as
Plaintiffs' Exhibits as follows:
Letter dated May 12, 1953, addressed to Mr. H. Godwin
Jones from J. L. Bromley is marked. Plaintiffs' Exhibit
No.1.
A letter dated April 2, 1954, addressed to Mrs. Fannie
Richardson from Mr. David H. Leake is marked as Plaintiffs' Exhibit No. 2.
A letter dated April 6, 1954, addressed to Mr. D. H. Leake
from Mr. J. L. Bromley is marked as Plaintiffs' Exhibit
No. 3.
A letter dated April 7, 1954, addressed to 1\fr. David H.
Leake from Mrs. Fannie Richardson is marked as Plaintiffs'
Exhibit No. 4.
page 46 ~ A letter dated April 11, 1954, addressed to Mrs.
Fannie Richardson from Mr. D. H. Leake is
marked as Plaintiffs' Exhibit No. 5.
A paper writing which is a notice to Mr. J. L. Bromley·
from David H. Leake and dated August 23, 1954, is marked
as Plaintiffs' .Exhibit No. 6.

•

•

•

•

•

GEORGE W.•JOHNSON,
a ·witness intro~uced ~ni behalf of the plaintiffs, first being
duly sworn, testified as follows : ·
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DIRECT EXAMINATION.
By Mr. Clarke:
Q. Will you state your name, sir?
A ..George W; Johnson. You will have to talk loud.
Q. How old are you Y
A. 65.
Q. Where do you live 7
A. Litwalton, Lancaster County.
Q. Do you own any land near Balls Mill Pond Y ·
A. Well, to the best of my knowledge my deed
page 47 ~ calls for the sou th side of the dam.
·
Q. Have you ever fished in Balls Mill Pond Y
A. No, sir.
Q. Have you ever bad the right to fish in Balls Mill
Pond?
A. I did; I had a permit from Col. Leake.
·
.Q. And you say that your land joins the south side of the
damY
A. Well, the deed calls for follow Balls Mill run, the
south side of the dam. That means I would think at the
lower side of the dam.
Q. Would you state the reason why you considered it
necessary ior you to have a permit from Mr. Leake in order
to fish in Balls Mill Pond Y
A. I don't believe I understood you. You will have to talk
a little bit louder.
Q. Did you feel that it was necessary for· you to have a
permit from Col. Leake in order to fish in Balls Mill Pond T
A. Yes, sir.
Q. Why was that?
A. Well, I had known Col. Leake for approximately 10
years, and Balls Mill Pond was his property, just as my
property is mine, and nobody fished it without a permit from
him.
page 48 ~ Q. You lived near the pond?
A. No, sir, I live up the road about a mile, yes,
sir.
Q. I believe you said that you knew the Balls Mill Pond
belonp:ed to Col. Leake f
A. That w·as the supposition. That was the way everybody took it anyway, that it did belong to Col. Leake.
Q. "\Vould you call that common knowledge?
A. Yes, sir.
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Q. Did you ever hear anyone question the fact that Balls
Mill Pond belonged to Col. Leake?
A.. No, sir.
Q. Do you know whether or not Mr. Bromley ever claimed
that he had the right to fish in Balls Mill Pond Y
.A.. No, sir, I do not. I never talked to Mr. Bromley about
it, so I couldn't inform you on that at all.
Q. When did you first hear, or did you ever hear that
there was any question raised as to the ownership of Balls
Mill damY
·
A.. I didn't until after Col. Leake 's death, and that was
the first time I ever heard it.

page 49
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Q. Did you hear or acquire any knowledge!
A.. Oh, just a knowledge among the neighborhood that
people bad gone in there and started fishing, but that was
quite some tiine after Col. Leake 's death.
Q. I do not believe, or did you say you do not know how
that came about?
A No, sir, I don't; I certainly don't.
By the Court : ·
Q. Were you familiar with the pond all through the years
from 1929 when Col. Leake got it until the present
page 50 ~ time?
A.. Yes, sir. "
Q. Did you ever see any boats out there in the pond other
than the boats of Mr. Leake or his friends from 1929 on
down?
A.. Not until after. his death; not until after his death.
Q. You never saw any other boats out there 7
A. No, sir.
The Court: When did he die 1 Is that in the record
here?
Mr. Simmons: Not yet, sir. He died May 8, 1955.
Mr. Norris: Yes, sir, that is right.
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By Mr. Clarke: (Continued)
Q. I believe you said that after Mr. Leake's death th.ere
were other boats down there?
A. Oh, yes, there was quite a few boats, two or three
that I know of.
·
Q. Do you know who had those ·boats down there?
A. No, sir, I don't know who they belonged to.
Q. Have you ever talked to any of the other landowners
around Balls Mill Pond concerning this T
A. No, sir, I haven't.
Q. Mr. Johnson, were you ever asked to participate in this
suit, that is to testify in this suit or participate in
page 51 r this suit on behalf of the defendants, Mr. Bromley and the other landowners?
A. I was, yes, sir.
Q. You were asked to participate in the suit?
A. Yes, sir.
Q. Did you agree or refuse to do so f
A. No, I stated at that time that I rather not have anything to do with it.
Q. Can you state any reason why you did not wish to
participate in it on behalf of the defendants T
A. Well, I stated the reason I didn't want to participate
in it, that Col Leake had owned this property for a long
time and, certainly, so far as I was concerned that I didn't
want to give him any trouble, him or his people any trouble.
It didn't mean that much to me.

CROSS EXAMINATION.
By Mr. Simmons:
Q. Mr. Johnson, isn't it true that you know very little
about Balls Mill Pond one way or the other?
A. Well, I wouldn't say that particularly. I know where
the place is and have known for a long time about it
generally. I know the location of it; and I wouldn't say that
I know too much and I wouldn't say that I know too little.
Q. How many times have you fished thei;e under
page 52 r Col. Leake's permission 7
A. Not any.
Q. How many times did you fish without his permission?
A. Not any.
Q. Have you ever fished in Balls Mill Pond?
A. Never in my life.

44

Supreme Court of Appeals of 1Virginj.a

Henry H. Pittman, Jr.

Q. Have you ever lJeen boating ori it with his permission?
A. No, sir.

Q. You have never been on it in any way, shape or form Y
A. No, sir.

Q. So you do not know too much about it at all?
A. No, not in that respect.
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a:ENRY H. PITTMAN, JR,
a witness introduced on behalf of the plaintiffs,
first being duly sworn, testified as follows:
page 53

DIRECT EXAMINATION.
Bv 'l\fr. Clarke:
"'Q. Will you state your name, sir?
A. Henry Harrison Pittman, Jr.
Q. What is your cccupation?
A.. State Game "\Varden.
Q. How long have you been State Game Warden Y
A. Nine years and eight months to the day.
Q. vYhere are you State Game Warden?
A. My unit is Lancaster County.
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Q. Did you ever give anyone a ticket for fishing in Balls
Mill Pond?
A. Yes, sir.
Q. When was that?
A. I arrested James F. Deckard on the 4th month and the
2nd day, and he. was tried on the 4th month and 13th day of
1955.
Q. Is· that the onlv time that you ever arrested anyone
for fishing in Balls Mill Pond f
A. No, it isn't.
Q. You arrested others? ·
A. I arrested one back in 1954 I believe.
Q. Were the charges for :fishing without a license?
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A. Both charges.
Q. Referring to this Deckard case in 1955-

By the Court:
Q. Do you have to have a license if you own a pond! How
about that f I do not know about that.
A. No, sit.
By Mr. Clarke: (Continued)
Q. I was getting ready to ask you what was the
outcome of those matters?
A. In the first case of 1954 the fellow was a non-resident
fishing down there, fishing in the pond, and he did not have
any license or no permit of any kind, and the case was
convicted, and Deckard 's case was dismissed.
Q. Do you know why Deckard 's case was dismissed f
A. I would like to tell a little hit about that case.
Q. I would like for you to answer the question. Do you
know why it was dismissed¥
A. The evidenee I saw th:it -day when I arrested him, he
was about 35 feet from where the boats were, the landing
was of :Mr. Bromley's boats, and I asked him to come over
to shore and they did, and it was two men together and
one of them did not have a license, so I wrote the summons
and told him. if he wanted to fish any more he would have to
buy a license to fish on that sid.e, and he went to Kilmarnock
and he found out some way that if a pond owner gave him
permission, that he could fish on the pond without a license
as the law provided, and he came back to my home and I
told him there had been a dispute in the question and I
could not go along with him; there was a doubt in my mind
if he could or not, and therefore, I advised him to buy a
licern:;e. He left there and I do not know if he
page 56 ~ fished any more or not, hut he came into Court
and he had a letter written from someone in
Richmond-I don't know wl10-and the Trial ,Justice, Robert
H. Chilton, heard the ease and he saw the doubt, so he asked
Senator Norris at that time if he could remember anything
about it, and Senator Norris' statements were that he wrote
the deed for Leake in 1929 and to his knowledge that he
could control the pond, and the Judge made the statement,
if there was a doubt like that in liis mind, he would have
to dismiss it.
page 55

~
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CROSS EXAMINATION.
By :Mr. Simmons:

•

•

•

•

•

•

•

•

•

•

page 57 ~

By l\fr. Simmons: (Continued)
Q. Having in mind the public opinion, as Mr. Johnson
has just testified to, around Litwalton, was it your view that
there was grave doubt as to whether or not you should issue
a warrant for people found fishing in Balls Mill Pond on
the ground that it was not privately owned?
A. Yes, sir.

•

•

•

•

•

•

•

•

•

•

page 58 ~

H. D. EICHELBERGER, JR.,
a witness introduced on behalf of the plaintiffs, first being
duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Miller:
Q. State your name.
A. H. D. Eichelberger, Jr.
Q. Where is your home Y
A. In Chesterfield County, Cherokee Road.
Q. What is your age?
A. 60 the first of February.
Q. Are you familiar with the pond known as Balls Mill
Pond?
page 59 ~ A. Y.es, sir.
Q. Did your father own that pondY
A. Yes, sir.
Q. Have you ever been down there with him Y
A. I think I went with him once, and I have been sever.al
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times without him. In fact, I am positive I went with him the
first time, because he showed me where it was.
Q. When he bought that pond do you know whether or not
he felt that he was buying the whole pond 1
A. I never heard it questioned any other wise.
Q. Did he exercise complete control over the whole pond Y
A. To the best of my knowledge he did.
Q. Did he require persons fishing in the pond to have
permi~sion from him t
A. Yes, sir, and I think he even gave me a note when I
went down there to the car~taker 's to get the keys.
Q. Did he undertake to have all other persons excluded
from the pond?
A. I never hearcl of anyone fishing in there without his
written consent.
·
Q. Do you recall whether or not your fat11er ever had the
pond stocked in any way!
A. I couldn't say yes or no on it.

•

•

.

•

•

•

.

•

•

•

•

page 60 ~

CROSS EXAMINATION.
By Mr. Simmons:
Q. You are the son of the late Mr. Eichelberger who is
in the chain of title!
A. Yes, sir.
Q. Are you at all familiar with any negotiations which
may have transpired between your father and Mr. Ruehrmund from whom he bought from your own knowledge.
A. No knowledge. The only knowledge I have is my father
said he bought a fish pond.
Q. I notice in your answers you stated that he exercised
complete control. I submit that there is something of a conclusion, and, I therefore, ask you if you will kindly
page 61. ~ tell us what constituted the control that you
allege he asserted. What did he do specifically
of your own knowledge 1
·
A. Well, specifically, instructions were I understood from
my father that he had given the caretaker for nobody to fish
there except on instructions from him.
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Q. Did you hear your father give the caretaker such in·
•
structions Y
A. No, but my father told me what he did.
Q. A self-serving stat~ment made by your father to yourself?
A. Yes, sir.
Q. Isn't it true that you know very little about what went
on during the time that your father owned it 1
A. I don't think I was ever there about three or possibly
four times at the outside, and on those occasions I spent
the night there.
Q. Were _you living in your father's home or elsewhere?
A. I w·as living at my father's home in Chesterfield County.
Q. He was always a re~ident of Chesterfield County at
the time he owned this pond f
A. Yes, sir.
Q. Do you know wl10 was his caretaker during
page 62 ~ those days f
A. I couldn't recall the name. The only thing,
I remember the man had several children be·cause
.they would be playing around the mill. I could not tell you
his name.
Q. You stated, as I understand it, that you never heard
of anyone fishing there without his permission f
A. No, sir.
Q. That was the way you put your answer.
A. Yes, sir.
.
Q. In other words, you cannot say that people did not fish
there without his permission, but it is simply a matter on
which you have no exact knowledge Y
A. No exact knowledge, nor did I see any any times that
I was there fishing.
RE-DIRECT EXAl\UNATION.
Bv Mr. Miller:
"'Q. Do you ki1ow whether or not the caretaker that was
employed by your father lived on the property?
A. As near as I can recollect now, his house was about 50
or 75 feet from the building that we occupied as a club
house.
RE-CROSS EXAl\fINATION.
Bv Mr. Simmons:
..
Q. Do you know whether your father changed
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page 63

~

caretakers during the time he had the property¥
A. I don't recall.
Q. Yon are not able to testify, of course, whether there
was a ]apse during the time between when people would
have moved inf
A. No, sir.
Q. Do you lmow the arrangements under which your
fat.her employed the caretaker 7
A. I do not.
Q. Are you able to say that· the caretaker did not leave
the home for outside employment Y
A. No, sh.
Q. And did not remain there every day?
A. No, sir.

•
page 64

•

•

•

•

~

DR. FRANKLIN A. TYLER,
a witness introduced on behalf of the plaintiff,
first being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Miller:
Q. Will you state your full name and age?
A. Franklin A. Tyler, 62, Richmond, Virginia.
Q. Are you familiar with the Balls Mill Pond property?
A. Yes.
Q. Did you know Mr. H. D. Eichelberger, Sr. Y
A. Very well indeed.
Q. Under what circumstances did you become familiar
with the Balls Mill Pond propertyTA. By reason of having fished with him and on learning
that he had bought this pond and giving mP- a permit, wTitten permit, for the use of that pond.
Q. Did he give you this permit as soon as he acquired the
pond?
A. Almost. As I recall now, he had only owned it a short
time, and I assume that to be correct by reason of the fact
that he mentioned Ruehrmunc1 and tl1at he had acquired this
pond and wanted me to make use of it.
page 65 ~ Q. Had you and he been friends of any period
of time?
A. A very long time.
·
··
Q. Did you visit the pond with him with any frequencyf
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A. Only once probably. I might have come down the first
time, the first visit, but that is a little hazy. I can't say
with certainty, but I have been there at the pond with him.
I· do not know whether it was the first visit or not. ·
Q. Under the strene;th of your permission from him did
you visit the pond with any frequency?
A. Yes, sir, practically weekly.
Q. Over what period of time!
A. As long as he owned it.
Q. You are familiar with the lay of the pond?
A. I will say intimately.
Q. Did. you visit down t~iere during every month of the
year or just during the summer f
A. AU through the year. I have fished when one-half of
the pond has been in ice. and I have gone up the right branch
and fished for pike when actually there was ice on the pond.
Q. Have you walked around the banks of the pond also¥
A. I don't believe it is possible to f!O around;
page 66 ~ at that time I don't believe it is possible to go.
It was a mat and stuff around the nond, and we
attempted once in a while after frogs, but we didn't find any
places that we could walk around the pond. It was rather
impenetrable as far as I was concerned.
Q. In your expeditions or attempts to get around the
banks of the pond and in boating around there, did yon ever
notice an:v spots around the bank that it. looked like people
had been fi~hing from? .
A. No, no banks or coves of any kind that I could ascertain that would shelter a boat or anything else.
Q. Do you know whether or not Mr. Eir•helberger permitted anvone to fish in there without permission?
A. No, no, he stressed that fact when I g·ot my permit.
I had this written permit anrl Mr. Kimb1·ough, the president
of the Ideal Fishing Float Company, who accompanied me
on almost all of my trips there, Kimbrough had a written
permit also.
Q. Did Mr. Eichelberger permit anyone to maintain boats
on the pond!
A. No.
Q. Did he prohibit any ~ther boats being put on the
pond?
A. The only boats that were there-I don't know the question ever came up as to anyone putting one therepage 67 ~ but the only boats there were his, and I was in-
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structed that anybody else coming on, I was to
chase them off.
Q. Did he have a caretaker there during the time you were
using that pond 1
A. Yes, I recall one man and a little boy, and one of the
two were usually on the job. I don't recall the names at
all, but I had to show my permit the first time I came, and
after that they of course knew me.
·
Q. Did Mr. Eichelberger take any steps or do any repairs
to the dam or any maintenance work around there T
A. I just faintly recall working on· the dam. I can't say
with certainty what was done, but I do remember someone
. working on the dam at one time when I came down to go
fishing. He ·was repairing something. The details of it
escape me right now, but I do remember some work that was
being done there.
Q. Did you or he ever put any fish in the pond?
A. Yes, sir, I was responsible for putting silvers. The
pond was well stocked in everything but silver perch~ and
we discussed it at length, and I finally got some silvers and
introduced them in the pond.
He didn't have the pond long enough probably for me
to know how successful I was, but I remember the transaction because he wanted the pond stoc){ed with silvers.
Q. Do you recall when Col. Leake acquired the
page 68 ~ property?
A. Very well.
Q. Did you continue to fish after Col. Leake acquired
iU
A. No. I was offered a permit, a written permit, and I
came down once after Mr. Leake got the pond and this boy
chased me off, and I was amused at it because Leake was a
friend of mine, and this boy came down and told me to get
off. I remember that very well.
Q. At that time you had a permit from 1\fr. Eichelberger?
A. That is right.
Q. Have you fished it any since that timeT
A. No, no, not since Mr. Leake acquired it.
Q. Do you recall any other road approaching the pond
other than the old dam road?
A. No·. I listened to the testimony and I do not recall
any road, even the one on the other side. I am familiar ·
with the pond and I have been over it hundreds of times,
but I do not recall a road over the dam. That was new to
me.
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Q. You recall no other approaches to the pond?
A. Except from the caretaker's house on the top of the

hill. That.other was new and I don't recall that.
CROSS EXAMINATION.

page 69 }- By Mr. Simmons:
Q. Dr. Tyler, you say you do not recall that the
road came in and went over the dam at that time?
A. No, no, I have walked over the dam and I have fished,
but the boats w~re on this side and I had no occasion to go
over the other side at all.
Q. When did you first come down with Mr. Eichelbergerf
What year was it f You say your memoryA. I assume it was 1929 because· he bought it in 1929,
shortly after he bought it.
.
Q. On the contrary, the record will show that he bought
it in 1926.
A~ 1926Y
Q. Yes, sir, the record will further show that the new
. public road was put there in 1926, and I would judge from
the testimony the old road was still there.. Are you sure
·
you do not recall that f
A. I don't. I should remember that. I was married in
1927 and I remember bringing the missus .down there; so I
·
.
am off a couple of years on that.
Q. Are you sure your memory is clear on the rest as you
are on that?
A. As to dates, no, but as to instances, yes.
Q. I believe you stated that there were not any other approaches or roadways coming all the way and the
page 70 }- only one you recall is the one coming through Mr.
Leake 's property Y .
A. From the club house down to the pond, that is the only
one I recall.
Q. Did you say the club house 1
A. The caretaker's house, rather.
Q. Are you really able to ~;ay whether there were any
other approaches to the pond in 19261
A. No, I believe I would have found- them.
Q. Did you ever go ashore in· fishing around the pond?
A. I tried to.
Q. Did you ever actually land on the shore 7
A. No, it was tough going-. · We tried it in frog fishing.
Q. You mean up on the higher ground Y
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A. No, on the edge of the w~ter.
Q. But you did not actually go ashore Y
A. No.
Q. So if some of the surrounding landowners should testify that that road I just mentioned was in there and several
other roads a pp roaching this pond from other directions,
you wouldn't be able to contradict them?
.A. No, except from personal observation I wouldn't say.
Q. Really, your familiarity .ended around 1929,
page 71 r isn't that true Y Your recollection extends backwards in time from 1929 for about two years Y
A. The day after Mr. Leake bought the pond I think my
connection with Balls Mill Pond ,expired.
. page 72. r

•

•

•

•
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ANDREW K. LEAKE,
a witness introduced on behalf of the plaintiffs,
first being duly sworn, testified as follows :
-DIRECT EXAMINATION.
By Mr. Miller:
Q. Will you state yoJ,lr name, a~e and residence?
A. Andrew K. Leake, Richi:noncl, Virginia, 44.
Q. What relation are you, if any, to -Col. David H. Leake?
A. I am David Leake's nephew.
Q. vVhat was Col. Leake's occupation?
A. He was a lawyer by profession.
Q. How old was Col. Leake when he died? Do you recall!
A. I am sorry I don't.
Q. Arc you familiar with the Balls Mill Pond propertyT
A. Yes, sir.
Q. Do you recall about when Col. Leake acquired this
property?
A. I am not sure as to the actual date,. but it was· sometime du ring 1929.
Q. Have you· visited the property with him?
page 73 r A. Yes, sir, the first time. was soon after he
hought it, and I think I can place that hotter this
wav. The fin,t time I came there with him a Mr. C1ark was
looking after the proJ>erty and the old mill was still in
operation. I do not recall being there but once when tl1e
mill was in operation.
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Q. Did Col. Leake ever tell you he had bought the pond
~~,

.

A. Yes, sir.
Q. Do you know whether or not Col. Leake permitted,
you might say, indiscriminate fishit1g in the pond f
A. I know that he did not.
Q. Did he require persons fishing in the pond to have permission from him Y
A. So much so that he gave me a written permit and requested that I not be there without it.
Q. Do you know whether or not he had given similar instructions to the caretaker?
A. Yes, sir, in· my presence he told James Barton-I can't
recall the date-that it was his wish that no one be permitted to fish there unless they had his written permission.
Q. Do you recall whether or not he had ever had any
trouble you might say with people fishing in there?
A .. May I elaborate on that just a bit¥
Q. G-o ahead.
page 74 ~ A. As I said a few minutes ago, the first time
I went there was sometime in 1929. From 1930 to
1935 I was a student at Hampden-Sydney College, and whenever I had the time and the season was right I always came
there with him to fish whenever I could.
From 1936 until 1941 my visits there were a great deal
more frequent. At no time during that peFiod that I ever
heard him say that he had encountered any trouble from the
standpoint of people fishing there without his permission.
and I never saw anyone fishing during that period. Later
on I did.
Q. When you say later on, what do you mean?
A. I think this was in 1954, but I am not sure. It was
1954 or 1955 .he told me that he understood people were
going in on the pond and asked me if I would mind making
a trip down here to see if it were true, and at his request
I made that trip.
I don't know the dav of the week. I don't rememher
the date of the yea~ no,v because· it's been some time ago,
but I saw two men on the pond and talked t<;> them. They
were in a boat there, not one of the Colonel's boats, and I
talked to them and they told me that they did have permission from the adjoining property: owner to be on the
pond, and I told them that it was my understanding that my
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uncle owned it and exercised full control and it
page 75 } was his wish that no one fish there without his
permission. In reply to that statement both of
these men said, "Well, that is one thing sure." They didn't
want to be on. a pond where permission that they had was
questionable and asked me what I expected to do about it,
and I told them that it was not my place to make any trouble
for anyone, but I was acting on behalf of my uncle at his
request and that I would like to have their names and the
license number on their pickup truck, which I turned over
to the Colonel.
·
As I say, I don't have a record of it and I don't remember
the names.
Q. Do you recall whose permission they had Y
A. No, sir, they didn't tell me.
Q. Did they discontinue their fishing?
A. They were going to do so, and I told them as far as
I was concerned, if they had permission from someone
who they thought had authority to give it, that was for them ·
to decide and I wouldn't insist on their leaving the pond.
Q. Do you know whose boat they were using!
A. No, sir.
Q. Was it a boat that was kept on the pond T
A. I couldn't say.
Q. Were any boats on the pond other than Col. Leake's f
A. Yes, sir.
page 76 ~ Q. Do you know to whom they belonged f
A. No, sir, not from my own information.
. Q. How many were there 1 Do you recall!
A. I recall on two occasions that I saw two and one was
tied in the corner of the pond. One was tied in the· corner
of the pond across the dam from the spillway. The other
was occupied by two fellows who were fishing there from
it, and I am not sure, but it appeared·to be a boat that they
brought with them. They had a pickup truck and I think
they hauled the boat in it, but I couldn't say.
Q. I think you said that was in 1954 or 19551
A. That is right, one or the other.
Q. Do you lmow of any persons whom Col. Leake granted
permission to fish in the pond Y
A. Yes, I know some.
Q. Do you know whether or not he ever granted such a
permit to Mr. J. L. Bromley?
A. Yes, sir, I do know that he did.

~Q
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Q. Do you know whether or not Mr. Bromley ever kept
a boat down there on the pond Y
A. No, sir, not from my own information. Anything that
I know in ·that respect would be information heard from
others.
.
Q. Prior to that time had you ever seen anyone down there
fishing without Col. Leake 's permission f
page 77 ~ .A. No, sir, during_ the time that David went
there regularly and prior to his last illness I never
heard anyone say anything about anyone being on the pond,
nor did I ever see anyone on tt.
Q. At that time was there a caretaker on the property?
A. No, sir, that is at the time that I saw these people,
no.
CROSS EXAMINATION.
By Mr. Simmons:
Q. Mr. Leake, you stated that your first knowledge concerning this mill pond was shortly after your· uncle purchased. the
property?
A. That is correct.
Q. And he was a lawyer f
.A. Right.
Q. That from 1930 until 1935 you were a student at Hampden Sydney College?
.A. Correct.
Q. And you only came to the pond during that time just
as time and season would permit?
A. That is correct.
Q. Wl1ich means from September until June there was
only an odd chanee that you would be at the pond?
page 78 ~ A .. Yes, exeept the Thanksgiving Holidays
· when I cam~ down here with him and went duck
hunting.
Q. How long would you stay then?
A. A day 01· two.
Q. ,Just 'the two of you:?
A. That is right, 8ometimes two and sometimes more.
Q. But the life of a student did not permit you to come
down more often 1
·
A. That is right.
Q. vVben you were not down here, you do not know what
was going on on the pond except for surmise?
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A. Except for the one trip I made down here for the purpose of ascertaining.
· Q. If you undertook to testify as to what was going on at
that pond during the times you were not in Lancaster
CountyA. So far as I know, I have not attempted to tell hearsay.
·
.
Q. It would be merely hazarding a guess, isn't that correct?
A. Yes, sir.
Q. I believe you testified that to your own knowledge you
didn't know whether 1\fr. Bromley ever had his own boat in
the pond?
page 79 ~ A. No, I know there was a boat there, or I know
that there was one boat there all the time, and
several times when I was there, there were two which were
not Col. Leake 's or any. of his friends.
Q. You do not know what landowner granted permission
to those two men or any other person to fish in there Y
A. No, sir.
Q. But for all you know all of the other landowners might
have granted such permission or to any person whatsoever,
isn't that correct?
A. As far as I know, yes, sir.
RE-DIRECT EXAMINATION.
Bv 1\fr. Miller:
·Q. In ·connection with these boats on the pond other than
Col. Leake 's, do you recall or have any recolleetion as to
how long they had been there?
A. No, sir, I rouldn 't say definitely.
Q. Do you recall when you first noticed them there?
A. I think it was in 1954.
Q. During your earlier years of coming down.to the pond,
do yon recall whether or not there ""ere any other boats
on there other than Col. Leake 's 1
page 80 ~ A. There were none.
RE-CROSS EXAMINATION.

"r

Bv Mr. Simmons:
·Q.
ai;; it in the spring of 1954 or the. summer or when
did you ~ee the boats, sir1
A. It wa~ in the spring or early summer.
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Q. You mean around say anywhere from May to July?
A. If it was in 1954, but I do remember definitely seeing
the boats there in 1955.
Q. But you would say it was not before the late spring
of 1954¥
A. I think not, sir.

...

•

•

•

H. GODWIN JONES, .
one of the plaintiffs, first being duly sworn, testified as
follows:
·DIRECT EXAMINATION.
By Mr. Miller:
Q. Will you state your name and age, please?
A. H. Godwin Jones, 55.
page 81 ~ Q. You are the H. Godwin Jones listed as one
of the plaintiffs in this suit, are you not?
.A. Yes, sir.
Q. Were you well acquainted with Col. David H. Leake T
A. Yes, sir.
Q. Do you recall when he purchased the pond known as
Balls Mill Pond Y
A. No.
Q. Are you familiar with the Balls Mill Pond property?
A. Yes, sir.
.
Q. Did Col. Leake ever give you permission to fish in that
pond?
A. Yes.
Q. Do you recall abouf when that was Y
A.. When I first began to go there T
Q. Yes, sir.
A.. Oh, I would say about 1943, or no further back than
1944.
Q. Did he give you permission shortly after thaU ·

A. When I would come alone to fish?
Q. Yes.
A. Yes.
Q. Was that in the form of a written permispage 82 ~ sion?
·A. Yes, sir, it was.
Q. Do you know whether or not he insisted that anyone
fishing in. the pond must have a written permit T
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A. He always did to my knowledge.
Q. At that time did he have a caretaker on the property?
A. Yes.
Q. Do you recall who that caretaker was¥
A. Jim Barton.
Q. Do you recall whether or not Mr. Barton required
any persons coming on the pond to have a permit?
A. Yes, he did.
Q. Did Col. Leake ever, in addition to having given you
permission, make any arrangement with you in the nature
of a lease of the pond f
A. Yes, he did.
Q. Would you describe generally the terms of that f

•

•

•

•

•

•

•

•

•

•

page 83}
I

A. There was an agreement between Col. Leake, myself,
Homer Wilson, Jr .., and Mack Bridgeforth.

•

•

•

•

•

Q. Is this the memorandum or instrument Col. Leake gave
to you ( exhibiting paper writing to witness) ?
A. (Examining) That is it.
Q. Was there any consideration for that?
A. Yes-

•

•

•

•

•

•

•

•

•

•

page 86}

Note: At the request of Mr. Miller the paper writing just ·
referred to, which is dated September 5, 1952, is marked as
Plaintiffs' Exhibit No. 7 and filed in evidence.
·
By Mr. Miller: ( Continued)
Q. I believe the last question was whether or not there

60

Supreme Court of Appeals of .Virginia

H. Godwin Jones.
was any consideration given for this right of user, or this
instrument, this permission, this lease Y
A. The answer was yes.
.
Q. Would you describe the terms and conditions
page 87 } agreed upon Y
A. It is a little unusual, but I happen to be in
the oil business, and Mrs. David Leake had an oil burner,
and we had furnished the Leakes oil for the use of the
pond.
By the Court:
Q. You mean fuel oil in the dwelling house Y
A. Yes, sir.
Q. In Richmond, not down here?
A. In Ric1'm.ond.
By Mr. Miller: (Continued)
Q. Since Col. Leake 's death has similar perm1ss1on or
writing been granted to you and to the other parties to that
memorandum by Mrs. LeakeT
A. Yes.

•

•

•

•

•

•

page 88 } By the Court :
.
Q. Since Mr. Leake died has anyone done anything to re:voke what Mr. Leake did himself?
A. No, sir. it was renewed at a later date.
Mr. Miller: ,ve have another one almost identical to that.
By Mr. ~Miller: (Continued)
Q. Would you identify this paper writing?
A. Yes, that is right.
Note: The paper writing just identified and <lated September 14, 1956, is marked Plaintiffs' Exhibit No. 8 and filed
·in evidence at the request of Mr. 1\fliler.

By Mr. Miller: (Continued)
Q. Is· it correct, Mr. ,Tones, that the underlying terms
are the same for this instrument that thev were for the in·
strument given you by Col. Leake¥
A. That is true.
Q. Did those terms under the former instrument given
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by Col. Leake give to you and your associates the exclusive
right of user?
A. That is right.
Q. Let's go back to your first acquaintance with Balls
Mill Porid and the property thereof. Do yon know whether
or not Col. Leake ever permitted indiscriminate
page 89 ~ fishing in the pond 1
A~ He never did that I ever heard of.
Q. Did he require that all persons fishing there have permits from him f
·
A. As far as I know; nobody ever tried as I know of to go
there without it.
Q. Do you know whether or not he had granted permits
to any others Y
A. Yes.

•

•

•

•

•

Q. Do you know whether or not a permit to fish ,, as ever
granted to Mr. J. L. Bromley?
A. Yes.
page 90 ~ Q. How do you know that Y
A. Because Mr. Leake told me, and I also got a
confirmation from Mr. Bromley who also had the understanding that he had permission from him and thanked him very
much.
I got a letter from Mr. Bromley saying he had received
a letter from Mr. Leake, telling· that he had leased it, or
words to that effect, and that Mr. Bromley had written to
me saying that he had permission and hoping that he would
be able to come down and fish.
Q. Do you recall whether or not ,any persons had boats
on the pond Y
A. Other than Mr. Leake?
Q. Yes, sir.
A. I know that Andrew Leake had a boat there, and there
were other boats on the other side of the pond on the
1

corner.

.

Q. Do• you know who put those other boats on there?
A. I am assuming that Mr. Bromley put them there, because he is the one that I have seen in the boats. There
were two that I recall and I think there was another one
that was sunk.
Q. I believe you stated that you first started coming down
·
to that pond in the early 1940's Y
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page 91

~

A. Yes, around 1944.
Q. During the early years in which you were

coming down there, do you ever recall any other
persons fishing on the pond Y
.
A. No, I do not. You mean without permission Y
·Q. Right. .
A. I do not.
Q. Was there a caretaker there at the time!
A. Yes, Jim NorrisQ. Jim Barton T
A. Jim Barton.
Q. Since then have you ever seen any other persons fish
that pond!
A. Oh, yes.
.
Q. Do you recall any particular incidents?
A. I can't give you the dates, but I do know there were
several times that I saw people fishing on the pond, and I
did not question them, only two.
Q. Did you ever question anyone 7
A. I questioned these two men that were in there Ol\e day
on a Sunday afternoon, but I don't recall the date. It could
have been last summer or it could have been the summer
before. It might have been the summer of 1956, but these
·
two gentlemen were from Fredericksburg.
Q. Was that since you and your associates acquired the
exclusive use of ·the pond Y
page 92 ~ A. Yes.
Q.· Prior to that time had you ever undertaken
to question any persons for fishing on the pond T
A. No.
Q. These two gentlemen.
A. I asked Mr. Bromley one time ab~ut it. He was fishing on the pond, and I paddled over to where he was and
spoke, and it was a very pleasant conversation and everything was agreeable. I discussed it with him about being
there. As a matter of fact, I have forgotten what I asked
him, but we recognized each other, . or introduced ourselves
to each other, and that was all.
Q. Was there any discussion about permission to fish on
the pond! .
A. There was some little discussion, but I don't remember
what it was. He said he thought he had the right to fish
there, and I said, '' I don't think you do,'' and I said, ''Well,
we will have to find out who is right.''
Q. Do you recall when that wast
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A. It must have been in 1954 because it was shortly after
Mr. Leake found out other people were using the pond.
Q. Was it after that time that you interrogated these other
~wo people that you mentioned a moment ago?
A. It was after that seeing Mr. Bromley, bepage 93 ~ cause that is ·when I saw these two men I am •
sure last summer.
Q. Would you relate the circumstances under which you
saw and questioned them Y
A. Yes, I saw these hvo men on the pond in a boat, and
when they came up the pond I asked them to stop at the dock,
which they did, and I asked them what they were doing in
there, that it was a private pond and I was wondering how
they happened to be there, and they said they were staying
at some place in Kilmarnock and that they had inquired
around Kilmarnock and were asking people if anyone could
direct them to a place that they could do some fresh water
fishing, and they told me they were told to go up to Litwalton
and see Mr. Bromley, and they thought he could arrange it
for them.
Q. Did they have their own boat with them or were they
fishing in a boat that was already on the pond?
. A. I don't Im.ow; I don't know. It might have been one
of Mr. Bromley's, but it might be a question. It was a boat
that looked like Mr. Bromley's.

Mr. Simmons: I would like to inquire whether Mr.
Bromley was present when that statement was made that
these people had· told him that somebody had told them
to go up to Litwalton to see Mr. Bromley. If Mr. Bromley
was not there, it is pure hearsay and should not be permitted
to stay in the record.
page 94}

A. (Continued) I think I have the names of
those people I am talking about.

Mr. Miller: Your Honor, all Mr. Jones is relating are
circumstances that he saw, heard at the pond. Whether
those two men actually got permission from Mr. Bromley
we don't know, and we are not profes sing to represent that
they had actually obtained permission from him.
Mr. Simmons: If he wants to state that he had a conversation with these men and if they said some .party told
them that they could fish on the pond, that is agreeable,
but it is not proper that he said they told him that somebody
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else told them, and I move that it be stricken as pure heaxsay.
·
The Court: The Court will admit it to show that someone
was up there fishing and that someone sent them up there,
but I do not think it is admissible against Mr. Bromley to
. prove anything that Mr. Bromley might or might not have
said.
By Mr. Miller: (Cohtinued)
Q. Did those men leave after your questioning
·
page 95 ~ them Y
A. Yes.
Q. Did they in any way question your assertion that it
was a private pond?
A. No.
Q. I believe you testified a moment ago that you had a
discussion with Mr. Bromley, both of you being in your
boats on the pond, where be stated that he felt he bad permission to fish in the pond. Do you recall at that time
what the source of his permission was, or whether he made
any statement as to the source of his permission ?
A. No, I don't; I am vague on the conversation we had.
Q. Do you know whether or not his permission lrnd been
. revoked by Col. Leake at that time?
A. It had to the best of my knowledge.
CROSS EXAMINATION.
By Mr. Simmons:
.
Q. Mr. Jones, you stated that you were vague on this conversation that you are supposed to have had with ~fr. Bromley, but you recall that you did have a friendly c~nversation
on the pond?
A. It wasn't disagreeable. He said he thought he was
right and I told him that I thoua-ht I was right. ·
Q. Didn't you tell Mr. Bromley that you ag-reed
page 96 ~ he had the further right to fish in that pond
until something was settled definitely about tl1is 1
A. No, I didn't.
Q. Your knowledge of the pond was limited to tlie year
1944, isn't that right?
·
·
A. It goes back that far.
Q. But you do not' know anyt~ing_ before tbnt or your
own knowledger
·
· A. No, sir.
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Q. From that· time down until the present you have lived
where?
A. SirT
Q. Where have you lived f
A. In Richmond.
Q. How frequently have you come to the pond since you
.
· .·
secured this permission Y
A. Since 19-when is that lease7
Mr. Miller: 1952.
A. (Continued) How many times have I been since that
time?
Q. Just give us some general idea f
A. Well, somebody in the group that has the lease has
been here, or the agre.ement or whatever you want to call
that documentQ. No, sir, I am talking about you.
page 97 ~ A. MeY
Q. How often have you been here?
A. Oh, I guess a couple of dozen times, three dozen, four
·or five dozen times, .but J don ~t know exactly.
Q. There is a lot of difference between two dozen and five ·
dozen?
A. I know there is.
Q. When you make a trip from Richmond you must hav~
some idea?
A. I would say a dozen times a year.
Q. As to the other days of the year you cannot say
anything about the pond and you have no familiarity with
what was going on of your own knowledge during the other
days of the year when you were not here? Isn't that trueY
A. I can't tell when I am not here.
Q. There may have been boats in there and there may
have been people fishing and you cannot sit there on the
witness stand and· say whether or not that is true, except
to say you do not know Y
A. That is right.

•
page 101

•

•

•

•

~

•

•

•
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E. GARNETT MERCER, JR.,
a witness introduced on behalf of the defendants, first being
duly sworn, testified as follow~ :
DIRECT EXAMINATION.
By Mr. Simmons:
Q. State your nanie, age, residence and occupation.
A. E. Garnett Mercer, Jr., 46, attorney at law, Kilmarnock, Virginia.
Q. You are the Commonwealth Attorney of Lancaster
County?
·
A.lam.
.
Q. Did you at any time in the ·early spring of 1954 have
occasion to give Mr. J. L. Bromley any legal advice with
· respect to his right to fish in Balls Mill Pond¥
page 102 ~ A. Yes, I did. ·
Q. Would you explain· to the Court please'?
A. Sometime in early in 1954 I had occasion to see Mr.
Bromley in connection with another matter which Mr. Bromley and myself were then negotiating. At that time Mr:
Bromley asked me if I would do a little service for him,
and acting on that request I came to the Courthouse here
and briefly looked up the title of a Mrs. Richardson who at
that time o,vned a parcel of land bordering what I believe is
Balls. Pond.
Mr. Bromley had asked me whether or not he had the
right to fish in that pond when so directed by Mrs. Richardson, and on the basis of a very brief examination of the
record there to ascertain that she did own some land there
bordering the pond, I told him that in my opinion he did
have the right with her permission.
Now I cannot tell you the exact date, but subsequent to that
I had to bring a suit in which Mr. ,Bromley was involved,
and Senator Norris' firm here was counsel on the other side,
and I know that it was well prior to that suit, well prior
to that.
CROSS EXAMINATION.
By Mr. Norris: .
Q. Mr. Mercer, you did not enter into the quespage 103 ~ tion of whether or not the party who claimed the
pond had acquired adverse possession of it?
A. Oh, no.
Q. You didn't go into that at all?
.
A. As I recall, I made· no title certificate or anything of
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that kind. He was interested to know whether Mrs. Riehardson owned land bordering on the pond and whether or not
with her permission he could fish.
Q. And you advised Mr. Bromley, as I understand it,
the well-known principle of law where a man owns land on
.a non-navigable stream prima facially he owns to the center
of the stream Y
A. Exactly.
Q. That was your opinion?
A. That was my opinion.
Q. You didn't take up the question of adverse possession?
A. No, it was never raised. He was merely interested
in whether or not she could give him permission and he
would not be in position of a trespasser.

•

•

•

•

•

•

•

.

page 104}

•
.

•

H. GODWIN JONES,
recalled for further examination, testified as follows:
DIRECT EXAMINATION.
By Mr. Miller:
Q. I believe you testified that since the early 1940's and
since acquiring a right of user in 1952, you have visited
the pond. Have you everMr. Simmons: Would you correct that to say from 1944 ?'

Q. All right, 1944 and since your right of user was acquired have you ever done any maintenance work
page 105 } on the property. down there?
A. Not to any great extent, but we have spent
some money there to maintain the pond.
Q. What have you done?
A. Last spring when they had some severe rains here, the
earth around the spillway became loose, and Bridgeforth
was down here on a Sunday fishing and he came back and
said the pond was in pretty bad shape and the spillway had
to be repaired, so I came down t4e following ~on day ·and
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found that it was in pretty bad shape and the water .was
going out of the pond, so I went up the road and found a
fellow by the n~e of Kermit Thomas who I got to help me
out on a temporary basis by putting a lot of sand bags
around the spillway to keep the water from going out, and
then I got in touch with Mr. Forrester who is a contractor,
concrete or cement contractor, over here at Lively, and he
repaired the spillway shortly after we had made the temporary repairs, and it cost some money to do that.
Q·. You compensated him for doing that, .
A. For about $235.00 as I recall, sir.
Q. Did any· of your associates u~dertake to have any ultility services or anything like that brought into the prop-

erty?

A. Yes, we have done that. As a matter of fact, in recent
months they have completed the ·utilities. They have got
electric current.
page 106 ~ Q. Do you know whether or not any other persons other than you and your associates have
taken any steps to maintain the dam or otherwise maintain
the property Y
A. Not to my knowledge.
Q. Was there any hazard that the dam would have gone
out completely had you not done the necessary repairs?
A. Oh, I am sure that there would; there wouldn't have
been a pond.
.CROSS EXAMINATION.
By Mr. Simmons:
Q. In connection with these repairs to the dam, Mr. Jones,
were you instructed to do this by Mrs. Sue R Leake?
A. No.
Q. You were a mere volunteer?
A. No, I wasn't a volunteer.
Q. Did she repay :you Y
A. No.

•
page 108

•

•

•

.

~

•

•

.

•

Sue S. Leake, et al., v. Fannie Richardson, et al.

69

J. L. Bromley.
RE-DIRECT EXAMINATION.

By Mr. Miller:
Q. Did you ever apprise Mrs. Leake of the condition of the
property down there?
·
A. At the time of the break?
Q. Yes.
A. Yes.
Q. What was her reaction to the situation t
A. Well, she was glad that I done what I did.
Q. Has she ever indicated any other interest in it or any
other awareness of what you were doing down there to take
care of the property Y
A. She asked about it now and then as to how it is getting
along and what it looks like. She is old and can't come down
herself.
Q. How old is she now Y
A. She is 75.

•

•

•

•

•

•

•

•

•

•

page 109 ~

J. L. BROMLEY,
called as an adverse witness, being one of the defendants,
first being duly .sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Clarke :
Q. Will you state your name1
A. Jenifer L. Bromley.
Q. You are one of the defendants in this case T
A. Yes.
page 110 ~ Q. Where do you live Y
A. Litwalton.
Q. How old are you Y
A. 66.
Q. Have you ever fished in Balls Mill Pond?
A. Many times.
Q. Did you ever have a. permit to fish in Balls Mill Pond?
A. Yes, ·and when I was a child I fished in there years ago,
50 years ago, and then there was a lapse of right many years
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ago that I did not fish in it, but I have fished in Balls Mill
Pond since 1953.
·
Q. When did you get a permit to fish in there from Col.
LeakeY
A. Give me that data on that. I can't recall whether it
was 1952 or 1953.
By Mr. Norris:
Q. Do you have the information Y
A. He has it. Wait a while; he has it there.
By Mr. Clarke: (Continued)
Q. It was sometime about 1952 or 19537
A. He has it there.
Mr. Norris: Do you have the date of it there?
Mr. Simmons: I am looking for it.
page 111

~

Q. I will go ahead. You fished in the pond
for some time under a permit from Col. Leake?
A. From what I could gather from my friend Jones· who
testified a while ago, he was a little cloudy on what I talked
to him or said to him, but it was August, 1956, and he asked
me who gave me permission, and I said I had permission
from all of them, and he said, ''If I can control it, or if we
can't control it, we do not ,vant you fishing in here, but we
will have it in Court, and if we can control it, we don't want
you fishing,'' and ·that is word for word, and we laughed and
left each other and he went on fishing.
Q. Did you have a written permit from Col. Leake?
A. I did.
Q. In August, 1956A. I did up until he revoked it, and I think Mr. Walter
Leake was the man that brought that over probably 1955
or 1956, but I don't know which it was right now, and he
sat right in my house and we talked it over, and he asked
me would I accept that revoked as official, and I said, ''No,
I will accept it, but not official," and the man who was with
him who I think was probably a notary public, he said to him
that it was not official, and that is as far as we got on that
and didn't say any more about it.
Mr. Walter Leake was the only man that ever talked to
me about the control to that pond, and he never
page 112 ~ said that "We own it." He said, "We think
we can control it and you fish all you want, but tell
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others that we can control it and we don't want no fishing,''
and that is ·exactly .what I did, and when I was asked about
fishing, I ·said I have a permit from all the landowners to
fish, including Mr. Leake, and he said, "We· can ~control it,
but we don't want to carry anybody to Court.'' That is word
for word, and if there was anything after that, I don't know.
That is what Mr. Leake and myself talked about.
.
Q. Do you have the written permit that Col. Leake gave
to you?
·
A. Jack Simmons has it.
Mr. Simmons: I have it here somewhere and I will produce it as soon as I find it.
By the Court:
Q. Did you get permission from anyone before you got
.
permission from Mr. Leake?
A. No, I had one from Mr. Leake several years before
I got· any from anyone else.
Q. Did you get permission from anyone else until it had
been revoked by Mr. LeakeY
A. I think I had gotten permission from Mrs. Richardson
and Mrs. Hamilton.
Q. How much time. before that?
A. I would say nearly a year.
page 113 ~ Mr. Simmons : That is the 20th of March, 1954,
.
and I don't know whether it is Mrs. Richardson.
August, 1954, is the purported revocation, and the permission from Mrs. Hamilton was for the entire year 1954 as I
recall it, and I have all of those and Col. Leake 's here somewhere if I can lay my hands on it.

Q. If you already had permission to use it, why did you
go to see Mrs. Richardson 7
A. Well, when he gave me permission to fish in there, I
was using his boat. After he had given me a permit a year
or so Mr. Jones and others leased it, and they· came over
soon after they had leased it and told me they had leased
it, and, of course, Mr. Leal{e wrote me word, but I was still
welcome to fish, fish all I wanted it and used my paddle,
and after five or six months maybe I went back down to go
fishing and all the boats were locked and I .couldn't g-et in,
and I said, "That is funny. I have pe~ission to use it and

'
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even :from the man who claims "he has a lease ~ii. it,. and got
both boats. locked. I ·don't understand it.''
·
I did no~ go back ~my more. ·As far· as I was concerned the
permission was no good because I didn't have any right to go
in there. I could1i 't go in there, in other words, because· the·
boats were. locked, ·and then some· little time
page 114 ~ lapsed; ap.d then l noticed this old highway-I call
·
it No. 3, ·but the old highway that used to go up by
the stream, by the old mill ho:use, and it had been opened up
and I saw trucks and so forth coming out, and I wasn't fishing.
I didn't think it was any use to go in there with .the boats
locked; and I thoi1ght :one day I would go in and see what
the score is, and I went in there and I could see where people
had been back in there unloading boats and going in fishing,
and I didn't know who they were. I didn't have ·a permit
from Mrs. Richardson· at that time, and:"! _asked Mr. Garnett
Me~cer to look up the situation to see if Mrs. Richardson was
a landowner, and Mrs.· Hamilton claims she owned it up to
the center.
The Court : Are they the only two he had 1
Mr. Simnions : He, had one from Col. Leake, and the only
one he didn't have was from Mr. Dann, and he is here and
will testify he had no objection to him fishing there.
Mr. Norris: Col. Leake 's permission was revoked ·after
these two permits · that have been previously referred to
were granted, is that correct Y
Mr. Simmons: That is correct.
By the Court: _.
Q. After the Leake permit was revoked, you
only had the Hamilton and the Richardson permi ts f
A. That is right.
Q. Did you fish out there on the strength of those T
A. That is right.
Q. Did you just fish opposite their land or did you roam
at large all over the pond Y ·
·
·
· A. My· instructions was, or information from Mr. Mercer,
the attorney who looked into the matter a little bit, said
if I was on the water and as long_ as I kept my foot off of
Mr. Leak:e's land, they ·couldn't do anything about it, and I
could go anywhere I wanted, that the landowne.rs bad as inuch
right to it, and I don't see how they could control it.
Q. It was your understanding, if it had been 25 or 30
·

page 115

~
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acres in the pond and one man said he owned a 25-foot stretch
of land bordering the pond and he gave you permission to fish,
then you could roam all over the 25 acres T
A. I wouldn't say a foot, but if he owned a third of it at
least, once you are the water according to Mr. Mercer you
can go along.
By Mr. Clarke: (Continued)
·
·Q. Mr. Bromley, as I understand it, you were fishing in that
pond under a permit until such time as you found the boats
were locked up Y
A. (Witness nods head in the affirm1;1 tive).
page 116 } Q. Then you were unable to use those boa ts 1
A. ('Vitness nods head in the affirmative).
Q. So you wanted to get your own boat down there, is that
right?
A. I stated a while ago I found that people were going in
there.
Q. Did you or did you not want to get your own boat down
in there7
·
.
A. After I found out it was being fished, I went to Mr.
Mercer and asked him to look into it and I told him_ people
were fishing in there, but I didn't know who they were, and I
asked him if it would be permissible to put my boat in there,
and he said he thought it would, to get permission from Mrs.
Richardson.
Q. You had a permit at that time from Col. Leake that had
not been revoked?
A. That is right.
Q. Why didn't you put youl' boat· in tliere·urtder that permit?
A. After I see the boats are locked on me, I didn't know
what else, but I did not think they had the exclusive rights
of those waters because there were other landowners that were
on the stream.
,
Q. Were they Col. Leake's boats that ,,1'ere locked?
A. Yes.
page 117 ~ Q. Are you sure they were Col. Leake 's Y
A. I imagine they were his or some of his.
friends. It wasn't but two of them there and they had been
there a good many years.
Q. How did you know those boats didn't belong to people
that were fishing under permits?
A. There is no way I can swear, but I know that the bpats
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had been there ever since I had been fishing there, and I
. just took for granted they were Mr. Leake's.
·
Q. Had anyone ever told you you couldn't put a boat in
iliereT
·
A. No, sir.
Q. But you decided that you had to get permission from
some other landowner besides Col. Leake to put your boat
in there. Why did you do that T
A. I come to the conclusion that other landowners that
owned a good deal more land on it and paid a good deal more
taxes certainly had their rights, and if they said I could put
a boat in there, it should .be all right.
Q. But· you already had permission to fish on the pond,
didn't you?
·
A. But how could I fish in there with all the boats locked?
Q. Mrs. Hamilton or Mrs. Richardson didn't have a boat in
there?
page 118 ~ A~ No, sir.
Q. Why didn't you go on and put your boat in
there when you had a permit? . Why did you have to get additional permits in order to put your boat in there?
A. I don't know whether I could answer that question or
not, but it was possibly the respect I had for Mr. Leake, but
in the meantime I wrote l\fr. Leake before I put my boat
in there to know if he wanted to sell that property and how
much he wanted; that I heard he ".,.anted to sell it, and I
told him that I wanted to buy it, and he did not answer my
letter. If he gave me a good price on the sale, I was going- to
buy it, and my object there was I was interested in getting
land on the lake more than I was about what I thought he controlled those waters. I wasn't very much interested in that,
because I figured he wanted to sell, if he wanted to sell
and I bought-he had fallen and broker his hip-that I could
arrange with the other landowners around that place to do
some work on it or carry out some practices in conservation
·and make it a public park. That is what I had in mind, and
Mr. Jones and the other of Mr. Leake's friends could come
down.
I would buy it now if they would make the price right.
Q. I understand you would still buy it if you could buy the
Leake part of the pond f
A. I am not interested in the pond, but the
page 119 ~ property adjoining the pond. I wouldn't ask him
to put on that deed one right about the control
of the waters. I just want the property adjoining the pond,
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and I figure if we can get our rights, then we can make it a
public pond.
Q. You have tried to buy it from Col. Leake!
A. Twice.
Q. Have you tried to buy it from l\frs. Richardson¥
A. No, sir.
Q. Ha,1e you tried to buy it from the Balls Y
A. No, sir.
Q. From the Laws or any of the others 1
A. No, sir.
Q. You are only interested in getting a landing from Mr.
Leake 's land f
A. No, Mr. Leake has the most desirable site there. I
would be interested in buying from any of the others if it was
level, but Mr. Leake's is the most desirable site.
Q. Do you know what Mr. Leake paid for the pond and the
land he has there 7
A. I don't know definitely, but I think it is $750.00 that
someone told me. That is hearsay, but I don't know definitely.
Q. I understand you are still not interested in buying any
of the land around that pond other than the one owned by
Mrs. Leake.
page 120 r A. I neve·r talked to any others, but I have
considered talking to Mrs. Hamilton about hers,
but it is not as nice a location as Mrs. Leake's but if he
doesn't want to sellQ. Do you know how far Mr. Leake's property borders on
the pond?
A. It is a mighty small space he has there. I have seen
the survey.
Q. How far would you say it is 1
A .. I would say it is a good deal less than a hundred yards,
maybe a hundred feet.
Q. Perhaps a hundred feet?
A. I don't know.
Q. That particular hundred feet is the only hundred feet
around. that entire Balls Mill Pond that you have attempted
to purchase or want to purchase Y
A. No, I didn't say that. I am open for buys on some
more of it.
Q. If somebody comes to you and tries to sell it to you, ·
but. you have made an effort to purchase that piece, have
you notY
A. Well, I did, that is right. I heard Mr. Leake wanted
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to sell it was the only reason. If I hadn't heard that he
wanted to sell it, I don't reckon I would have offered.
· Q. How much did you ·offer to buy it ~or?
page 121 ~ A. $3,000.00.
Q. For that one hundred feet on the pondf
A. Yes, I know most of it back inland. It is relatively small
frontage.
By the Court:
.
Q. Would you give the $3,000.00 for it, leaving out the
fishing rights and all of that? Is that what you are saying?
A. Well, I figure that, yes. The fishing rights, Your Honor,
I don't think he has a clear title to all of it because of the
other landowners. If he owned the land all around that
pond, it would make a difference.. I have a little pond on my
farm.
Q. You said you were willing to pay $3,000.00. Suppose
they just fence it in, the part that you buy, and you couldn't
go beyond the fence. Would you still be willing to purchase
it?
A. I would have to have a bungalow up on the hill and
justlook down and I would be lost.
Q. You say you would pay $3,000.00 for it f Are you paying
for rights in all of this pond or just paying for a piece of
land?
A. I would pay for whatever Mr. Leake claims where he
owns along the survey line. If it takes in a little of the pong,
it would automatically go with the deed. If he
page 122 ~ doesn't touch the water, then it automatically
wottld not be in the deed~ but I assume that he
·
touches the water with a small space there for a short dietance,
and in other words, in a little cove there.

•

•

•

•

•

Q. Did you include the dam within that offer of purchase?
A. I don't consider that Mr. Leake owns the dam. The
dam is an old highway owned by the Commonwealth of Virginia as of today, and if the Commonwealth of Virginia releases that dam, it goes back to George W. Johnson who
owns the property adjoining it.
Q. Is that a legal opinion Y
A. It is a legal opinion, my legal opinion, but I am ·not
an attorney, and I assume that I have the right to go over that
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dam and cross that spillway because the State of Virginia
still owns it.
Q. How long has it been·used since its been used
a highway?
·A. I think they built that new highway in 1924, and until
that was built we used it because that was the
page 123 ~ only way I had to get out of there.
Q. And they haven't used it since?
A. Not since 1924 or 1925 since they completed that road,
and I was living in Litwalton at the time.
Q. Did you ever give any other people permission to fish
in Balls Mill Pond?
A. No, sir, never.
Q. Did two people from Fredericksburg come to see you?
A. I have a slight recollection about them, and I told them
the same story I told anyone else. I said, "I cannot give
. you permission." I said, "I am holding permission from
the landowners,'' Mr. Leake, and I said the landowners, and
I said, '' They did not give me permission to let ·someone else
fish in there," and I said, "1\fr. Leake said he can control it
and he didn't want anybody else to go fishing there." If
they went fishing on Sunday, then I don't know because I
don't fish there then, but I have a slight recollection that
two men from Kilmarnock came down there, and I told them
that Mr. Leake told me to tell them that he didn't want any
fishing in there and that he could control it. He never said
he owned it. In fact, Mr. David Leake and I never discussed
it whether he owned it or didn't own it.
Q. Did you ever tell any of these people who came to see
you and inquired about fishing \vhether or not
page 124 ~ that was a private pond?
A. I told them just what Mr. Leake told me
when he gave me permission back there to fish in the early
fifties, he said, "You fish and you kind of look after it for
me," and that is what I did, and he said, "If you see anyone
fishing there, ask to see their permit,'' and one occasion there
was a man down there and he had a permit, but I did not ask
him to let me see it, but another occasion I told them that I
couldn't give them permission to fish in there, that Mr. Leake
didn't want other people fishing in there, that he could control it but dicln 't want to go to Court .

as

•·

•

•

•

78

Supreme Court of Appeals of iVirginia

J. L. Bromley.
page 128}

•

•

•

•

•

A. The only discussion I had, someone talking about fishing and asked me who owned the land around it, and I told
them of the landowners, but as far as the fishing rights are
concerned, I wouldn't know. You see the point 1 I never
have told anyone that there was an open pond or a man could
go in there. . I just tell everyone that I have permission and
there were other landowners; that in my mind it was questionable as to whether it. could be called a private pond or made
privately with other landowners around it, that is as far as
I have ever gotten with anybody. I never told anybody it
was a public pond or that no one could be stopped from
fishing in there.
I merely discussed it in that manner. There were other.
landowners and in my mind there was a legal question as to
whether it could be controlled by one individual who had the
least frontage on the pond.

•

•

•

•

•

•

•

•

•

•

page 129}

By the Court:
Q. Let me ask you this: did you have any basis
in your own mind for having this doubt about the
fishing rights in the pond other than the information that you
got from Mr. Mercer?
A. Well, yes, sir, I will have to acknowledge that I do not
think until now that Mr. Leake has the legal right to control
it.
Q. No, but was there any doubt in your mind before that
time?
A. I have always known it was not a private pond. In
other words, he assumed control under deed, but it was always
questioned in my mind whether it was legal or not, and it still
is.
Q. Did you. discuss it with other people before you got ·a
little upset there yourself?
A. No, I never discussed it with anyone.
page 130

~
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Q. During the years before that you didn't discuss it with
other people f
A. No, I didn't discuss· it with anybody. I did not think
he had a clear title to it legally.
By Mr. Clarke: (Continued)
Q. Mr. Bromley, when did you ever discuss this with other
people, the fact that Balls Mill Pond or that there were
other landowners who owned land all around it?
A. I don't think the question of it came up until
page 131 ~ around 1955, and my association with Col. David
Leake was pleasant. We used to hunt together
and we used to shoot some ducks together, and he never mentioned the pond and neither did I, but along after I put my
boat in there, then Mr. ,valter Leake came home and brought
me that order revoking my permit to fish in there and asked
me if I would accept it as official. I told him I would take
it but would not accept it as official, and the gentleman with
him says, "No, it is not official,'' and that is as far as that
got, and then we discussed about what we thought about the
boundaries and the property owners around it, and Mr. Walter
Leake never said the. first time that "We own that pond,"
and when he left me that day, he said, "You fish all you want,
but just tell other people we do not want them fishing in
there and we can control it, but we do not want to take anyone
to Court.''
Mr. David Leake, the owner, never discussed it with me
.
one way or the other.
Q. You have stated that you never discussed whether or
not this was a private pond with anyone. I am reading
from Plaintiffs' Exhibit No. 3, which is addressed to David
Leake and signed by you and elated April 6, 1954, and it
says there are others that I know of that have searched the
records of Lancaster County and the answers are the same,
not a private pond. Did you ever say that or discuss it with ·
other people?
page 132 ~ A. No, I never discussed it except with Mr.
Mercer.
Q. In other words, this is not a true statement! Is that
what you are now saying?
A. Let me see. (Examining exhibit) Well, it must be correct. I said it, but I can't recall who they were that searched
the records besides Mr. Mercer.
Q. Do you know whether or not Mr. Leake in his permit to
you gave you the privilege to fish seven days a week-
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Mr. Simmons: Let him see that paper writing you are
referring to.
Mr. Clarke: I want to ask him a few questions. I am not
qualifying him with this.
Mr. Simmons: It is not evidence yet. Would you like
to give it back to me?
Mr. Clarke: If this is improper, I am ready to give it
back.
Mr. Simmons: If you do not mind, it is Mr. Bromley's
property. It is used as a memorandum.
By Mr. Clarke: (Continued)
Q. Did you have the privilege from Mr. Leake to fish in that
pond on Saturdays .and Sundays T
A. No, he reserved those rights for his friends.
Q. So at the time you were fishing in that pond under the
permit· from Mr. Leake you did not have that
page 133 ~ privilege!
A. No.
:
Q. Did you at that time seek to acquire that privilege
from any of the other landowners of the pond 1 .
A. I just asked him if I could put my boat and fish from
that shore line and they agreed.
·
.
·
Q. I am talking about when you were fishing in that pond
under the permit from Mr. Leake before you got any permits
from any of the other landowners, did you seek a permit to
fish on Saturdays and Sundays from any of the adjoining
landowners Y
A. Prior to what time you mean?
Q. At the time you w·ere fishing in that pond under a permit
from Mr. Leake before March 20, 1954, which was the time
you testified I believe was the time you got a permit from
Mrs. Richardson, and between those two times, from the first
time you got a permit from Mr. Leake until you got a·permit
from·Mrs. Richardson, did you ever try to µ:et a permit from
the adjoining landowners to fish in Balls Mill Pond on the
week ends?
A. No, sir; no, ·sir.
Mr. Clarke : I would like to put that permit into the
record.
Mr. Simmons: Show it to him, if yoi.1 will.
· By Mr. Clarke: (Continued)

Sue $.. ~eake, et .~t, -V:· ~an.:Pi~ ~i.ch~r.ds9-n; et al.
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~

Q. Is this the p~rm~t fr<;>ip. Mr. Leake to you
( exhibith1g paper writing to witness) ?
A. (Examining) That is correct.
..

page 134

Mr. Clarke: · This is dated J.une .~4, 1952, a~d it except~
Sat11!da.ys and .Sundays. from the permit,. and I .would lik~
to introduce thal as Plaintiffs' Exhibit No. 10.
The Court : It wi~l be: so marked. .
Note: .At this point the paper. writing just identified is
ma.rked as Plaintiffs' Exhibit No. 10 and filed in evidenc~. : .
By :Mr. Clarke: (Continued)
Q. Did you understand from that Mr. Leake was claiming·
the exclusive rights to the control of the :fishing rights in
Balls Mill Pond?
A. I did.
.....
Q. Did you ever discuss the que.~tJ9n o{ whether or not.:Mf.
Leake did in fact have such rights with him t
A. Mr. Leake and ·I .·never. djscuss.ed that question in our
lives. We · were together when we were hunting, and we
wre talking hunting and I never gave it a thought.·
·
Q. Did yon ever question anyone who ,vas fishing in the
pond!
A. No, I see. one man in there one day and he came ashore
and said he had a permit, and I didn't ask him to
.
.
.
page 135 ~ let me see it.
·
Q. Did you ask him if he had a permit!
A. No, he volunteered it and said, '' I have a permit to
fish in here,'' and I took it for granted that he was correct; he
and his little boy, and I went on and (li.dn 't. say any more to
him.
By the Court:
Q. Does. the Court correctly understan9, t.hat _you never by
act took any exception to these rights of :.\Ir. Leake until
after you found the boats locked 7
A. That is right.
Q. You had some mental reservation, but by act you neyer
did anything in the world to question it?
·
A. No, I just thought but I didn't take any action, · but
after I found the boat locked and I see where these other
people. had been .going in the!~ fi~hing, I l?egan, to· inquire
what· the score was and what authority they had to get in
there and on what ground.
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CROSS EXAMINATION.
By Mr. Simmons:
Q. Did you or not consult Mr. E. Garnett Mercer, an attorney at law of this county in the spring of 1954 with respect to your legal position with regard to this mill pond Y
A. I did.
·
pa'ge 136 } Q. Did you have a respect for his opinion T
A. I did.
Q. Did you adhere to his opinion and act in accordance
with it7
A. I did.
e

•

•

•

•

page 138} HONORABLE WILLIS D. MILLER,
a witness introduced on behalf of the plaintiffs,
first being duly sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. Miller:

•

•

•

•

•

I,

Q. Would you relate to the Court the circumstances under
which you became acquainted with that property?
A. Some ten or twelve years ago David Leake, who was a·
lawyer in Richmond and counsel for the C. & 0. Railroad,
happened .to tell me one day up at Court that he had purchased a pond, .and we were talking about Chinn 's Mill Pond
up here now owned by Messrs. Dennis and in which I had
fished for many years and still fish- in it occasionally, that he
owned a. nearby pond and that he would give me a permit
to fish in it, but I never availed myself of his offer.
·

•
page lb }

•

•

•

•

Mr. Simmons: Your Honor, we would like to .
introduce into the record now our chain of title,
and I will proceed backward in point of time as the plaintiff
has done, as I think that is less confusing.
·
The first deed I wish to offer is in Deed Book 74 at page
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330. I will just briefly state what is in the deed and then
put it into the re·cord. This deed is dated August 29, 1940,
between William J. Dann, Jr. and Flemmentine P. Dann, his
wife, of Lake Bluff, Illinois, parties of the first part, and
Albert E. Dann, II, of San Diego, California, party of the
second part. This is a general warranty deed conveying a
one-third undivided interest in and unto that certain tract of
land situate in ,vhite Chapel District, Lancaster County,
Virginia, containing one thousand two hundred and 23 (1,223)
acres more or less, but conveyed in gross and not by the acre
and bounded and deRP.ribed as follows :
'' On the north by Chinn 's Mill Pond and lands formerly belonging to Rufus Davenport and Julius Barton; on
page 2b } the east by the lands of Callie Barrach ( formerly
owned by John Connellee), and the lands of C. T.
Peirce; on the south by Ball's Mill Pond and Mill stream
and the waters of a branch of Lancaster. Creek; on the west
by Lancaster Creek and the lands of (blank) Dennis; together with all appurtenances thereon or in anywise thereunto appertaining, .subject to the following restrictions:-" .
The Christian name of Dennis is unknown.
(Continued) "The land hereby conveyed being a one-tliird
undivided interest in and to the same property purchased by
the parties of the first part by deed from Joseph Peirce and
wife dated September 5, 1939, duly recorded in the Clerk's
Office of Lancaster County, Virginia, in Deed Book 73 at page
406 and to which deed reference is hereby made for a more
particular description of said property and strip through said
property l1eretofore condemned for State Highway purposes.''
This deed is then subject to a deed of trust which has no
bearing on this case.
(Continued) "It being further understood and
agreed between the ·grantors and grantee, by the
acceptance and recordation of this deed, that upon the death
of the said, Albert E. Dann, II, the one-third interest hereby
conveyed to him shall revert in fee simple back to the said
grantors in equal undivided shares, or to the then survivor
should either of the grantors be dead.''
page 3b }

The English covenants of title follow, and as the exhibit
will show, the deed was duly executed and recorded and is
offered as Defendants Exhibit 1-A.
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Note: At this point the paper writing just referred to 'is
marked as Defendants Exhibit 1-A and filed in evidence..
Mr. Simmons: The next exhibit is the deed found in Deed
Book 73 at page 406, made the 5th day of September, 1939,
between Joseph Peirce and Janet Peirce, his wife, of Lancaster County, Virginia, parties of the first part, and William
J. Dann, Jr. and Flementine P. Dann, his wife, parties of the
second part.
This deed conveys one thousand two hundred
page 4b r twenty-three acres situate in White Chapel District, Lancaster County, Virginia, and bounded anjl
described as follows :-The description of this deed is· identical with the description of the deed offered as Defendants
Exhibit 1-A. ''It being the identical tract or parcel of land
which was conveyed· to Joseph Peirce by Alex Stronach and
others by deed dated May 12, 1903, and duly recorded in the
Clerk's Office of Lancaster County, Vi~ginia, in deed book 52
at page 555, to which deed reference is hereby made for .a
more complete description of the property hereby conveyed.
It being also the tracts of land known as Edgewood and Ball
Quarter, except for that strip or parcel of land condemned
for the present state highway which runs through said property and that small tract or parcel of land mentioned in
aforesaid deed in Deed Book 52 at page 555 aforesaid, as
having been conveyed by the Stronach heirs to L. T. Rock.
"It being understood and agreed that this conveyance is
made in equal· shares to the said parties of the
page 5b ~ second part, and in the event of the death of either,
before said property is disposed of, then the whole
of said property to belong to the survivor.''
The English covenants of title follow, and the exhibit shows
that the deed was duly executed and recorded in the Clerk's
Office.
Note: At the request of counsel the deed just referred
to· is marked as Defendants Exhibit 2-A and ;filed in evidence.
Mr. Simmons: The defendant offers as Defendants Exhibit 3-A the deed found in Deed Book 52 at page 555 which
is made on the 12th day of May, 1903 by Alex Stronach and
others, whom it has been stipulated were the true and undoubted heirs of James K. Ball and the true legal owners
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of the property being described. This deed conveys a certain
tract or parcel of land in Lancaster County, State of Vir-,
ginia, "adjoining the lauds of James Connelle, Rufus Daveux, )
W. Y. Chinn, Julius Barton, L. T. Rock, R. T. Peirce, Caesar
Edwards and others, bounded as follows, viz:
'' On the North by the lands of James Connelle and Rufus
· Daveux; On the East by the lands of R. T. Peirce,
page 6b ~ James Connelle and Ceasar Edwards and by Balls
pond; On the South by the lands of L. T. Rock and
R. T. Peirce, and by Balls Creek and Balls Mill pond; On the
"'\Vest by the lands of "'\V. Y. Chinn and Julius Barton, it being .
all that tract of land descended to the parties of the first
part other than Flementine Ball, from their mother Anna
Ball Stronach, the late wife of ,v. C. Stronach~ excepting that
portion of said lands so descended which were heretofore con- .
veyed by the parties of the first part to L. T. Rock, and being
all of that tract of land known as 'Edgewood' and 'Ball's
Quarters' except that portion thereof heretofore conveyed to
said L. T. Rock.
'' To have and to hold the aforesaid tract or parcel of land,
and all privileges and appurtenances thereto belonging to the
said party of the second part and his heirs and assigns forever to his own use and behalf forever,'' and the English
covenants of title follow. The exhibit will show that the·deed
was duly executed and admitted to 1·ecord.
page 7b

~

Note: At the request of counsel the deed just
referred to is marked as Defendants Exhibit 3-A
and filed in evidence.
.

Mr. Simmons : The next deed is offered as Defendants
. Exhibit 4-A and is found in Dee4 Book 49 at page 104. This
deed is dated the 13th day of June, 1895, behveen Elizabeth
J. Kemm of the first part and W. Ball of the second part, and
conveys '' All that certain tract of land of "59 acres more or
less, known as Kemms, situated in ·white Chapel District,
in the County of Lancaster and State of Virginia, and more
particularly described as follows: bounded on the North and
West by Ball's Mill pond, on the South by L. T. Rock's land,
on the East by R. T. Peirce's land, to have and .to hold unto
him the said W. Ball and his heirs forever.''

It will be seen by the exhibit that the deed was duly executed and admitted to record.
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Note: At the request of counsel the deed just referred
to is marked as Defendants Exhibit 4-A and filed in evidence.
Mr. Simmons: I next offer as Defendants Ex-

page Sb

r hibit 5-A the deed found in Deed Book 65 at page

173, made the first day of April, 1926, between
Howard 0. Rock and Lilly Rock, his wife, Susan Ann Rock
Bardin and James B. Bardin, her husband, Lucius Taylor
Rock, Jr., and Eloise T. Rock, his wife, parties of the first
part and Fannie Lyell Rock Richardson, party of the second ·
part.
''That in consideration of the sum of Two Thousand Two
Hundred and Fifty Dollars, the receipt whereof is hereby
acknowledged, the said parties of the first part do grant
unto the said Fannie Lyell Rock Richardson, with general
warranty, all right, title and interest of the said parties of the
first part in and to that certain tract or parcel of land situate
and being near Litwalton in White Chapel Magisterial District, county of Lancaster and state of Virginia, containing
one hundred and twenty one acres, more or less and bounded
as follows, to-wit: on the north by Ball's Mill Pond, on the
east by lands of B. B. Warwick, R. C. Barrack, James Miles,
Walter Jones, Willie Goodwin and E. E. U rkums, on the
south by lands of Jennie Ficklin a roadway running between
said Jennie Ficklin's land and tract hereby conpage 9b r veyed), B. B. Warwick and James Miles, on the
west by the public highway running from Litwalton
to Ball's Mill, the interests in the land hereby conveyed having been heired by said Howard 0. Rock, Susan Ann Rock
Bardin and Lucius Taylor Rock, Jr., from their mother Susan
B. Rock, deceased, the ·said Fannie Lyell Rock Richardson,
party of the second part, being a sister of said Howard 0.
Rock, Susan .Ann Rock Bardin and Lucius Taylor Rock, Jr.
and herself being heir to one-fourth interest in the said
tract of land; the -land hereby conveyed having been deeded
to said Susan B. Rock, deceased, by L. T. Rock in deed dated
the 18th day of May, 1881 and of record in the office of the
clerk of Lancaster County, Virginia.''
The English covenants of title follow, and the exhibit will
show the deed was duly executed and recorded in the clerk's
office.
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Note: At the request of counsel the deed just referred to is
marked as Defendants Exhibit 5-A and filed in evidence.
Mr. Simmons : There is no evidence of a will ever having
been executed or probated by the late Susan B.
page 10b ~ Rock.
I next offer as Defendants Exhibit 6-A the deed
found in Deed Book 44 at page 649. This deed is between
L. T. Rock and Susan B. Rock, his wife, and recites rather
lengthy considerations concerning the mutual exchange ·of
property, which the exhibit will show more fully. This deed
is dated the 8th day of March, 1881, and I will read the following portion of the deed :
"-the said L. T. Rock doth grant, sell, alien, release and
confirm unto the said Susan B. Rock,· 'wife aforesaid, her
heirs and assigns forever all that tract or parcel of land
lying and situate near Litwalton in Lancaster County, Virginia anq. bounded as follows: on the west by the main road
leading from Litwalton to Balls Mill, on the north by Balls
Mill dam or pond, on the east by the lands· of R. T. Pierce,
James P. Saunders and Mrs. Polly Williams, and on the
south by the land of T. D. Ficklin, agent and the main road
and leading from Litwalton to Nuttsville which said land is ·
the same purchased· by the said L. T. Rock of G. F. Eubank
and contains 125 acres more or less together with
page 11b ~ all the appurtenances-.''
The exhibit will show that the deed is duly executed and
admitted to record.
Note : At this point the deed just referred to is marked
as· Defendants Exhibit 6-A and filed in evidence.
Mr. Simmons: I am able to carry this back a great deal
further, but isn't that unnecessary in view of the stipulation,
.
Mr. Clarke?
Mr. Clarke: Insofar as you are concerned .about our
challenging it at this time, yes. We are not challenging the
titles of the Danns, Mrs. Richardson, or the Ball family.
We agree that the language of the immediate deeds as to
description is the same as for back as we are able to go. ·
Mr. Simmons : In order to save the length of the record
and if it agreeable, it will be stipulated the following deeds,.
namely, those deeds found in Deed Book 44 at page 235,.
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44 at page 216, 44 at'·page 215, 43 at page 392, 41 at page
154 and 40 at page 14 ·c·arry this chain of title backward in
unbroken succession shown by a description which bounded
it .on the north by Ball~s Mill Pond. That is as far as we
have an interest in ·going as far as I· am concerned. These
are not offered as exhibits owing to the stipulapage 12b } titm.
·
:· .
Your Honor, I should like next to offer in evideii.ce as Defendants Exhibit 7-A a deed which has nothing
to do ~th the present chain of title, l;mt which is offered to
corroborate the statement made by· Mr. Dodson· that Mr.
Ruehrmund has told him words to the effect that he had
paid more for this property than it was worth and that be
was going to take a licking on it and that he was going elsewhere and buy· another pond. The deed which is offered is
found in Deed Book 00 at page 435. It is made on the 12th day
of July, 1927 between E. J. Davis, Widower, of Lancaster
County, Virginia, party of the first part, and Paul L. Ruehrinund of the City of Richmond in the state aforesaid, party
of the second part.
·
·
In consideration of the sum of sixteen hundred and twenty
five dollars E. J. Davis granted unto Paul L. Ruehrmun<l
with general ,vartanty the following described property :
'' That certain piece· of land located in Mantua District, Lancaster County, Virginia, containing by survey fourteen and
52/100 acres, more or lesspage 13b ~ Mr. Clarke: ~xcuse me. I am trying to get
.
tlie connection between this deed and this case.
You are talking about Davis Mill Pond Y
Mr. Simmons: He went further and stated that pursuant
to that he was going to hny himself a pond that he knew
his rights were good in. This is offered to show that Mr.
Ruehrmund went out and purchased without any mistake the
bottom of this mill pond, and that is only offered to corroborate this man, and it shows that he did exactly what Mr. Dodson said he did. The taxes which I put in show that he
lost approximately 40 per cent and that he went right" over
to Davis and bought, and the description in this deed is far
more precise and accurate and speaks of the bottom of the
. mill pond property, or words to that effect, which corroborates wliat l\fr. Rnehrmund did.
(Continuing) "-~ut being sold in gross and not by the
acre, a portion tl1ereof being the bottom of the mill pon~,
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now known as 'Davis' Mill· Pond,' all of which is more accurately shown by the survey and plat of said
page 14b } land, which was made by E. C. Palmer-."
That is the only part I wanted to get in. · That is· dated
'
the 12th of. July, 1927.
Note:· At the request of counsel the deed just referred
is marked as Defendants Exhibit 7-A and filed in evidence. ,

to

Mr. Simmons: The next one which I wish to offer as Defendants Exhibit 8-A is found in :Peed Book 65 at pag-e 496.
This deed was made on the 22nd day of September, 1927, between Frank Harcum and his wife, Luemma, of Lancaster
County, Virginia, parties of the first part, and Paul L.
Ruehrmund, of Richmond, Virginia, parties of·the second
part.
After citing nominal consideration they grant with· general
warranty all of that tract of land located near Davis' Mill
in Mantua District, Lancaster County, Virginia, containing
two and 44/100 acres more or less and bounded as follows:
"Commencing at a large marked red oak tree in the line
between the said Frank Harcum and the . line heretofore
known as the 'Davis' Mill Tract,' thence 60-30 E
page 15b ~ and along said line a distance of 308 fe.et to a
stake which marks the true place of beginning;
76.5 feet, thence N 30 W 299 feet, thence
thence N 18-41
N 22-W 279 feet, thence N-8-E 97.5 feet, thence S-82-E 150
feet, th·ence S-19.15 E 647 feet, thence S-60.30 W 112 feet
to the place of ~eginriing, with all water rights and appurtenances thereto belonging, part of which said tract of land
is the bottom to· a portion of the present Davis Mill Pond.''

,v

That is as much as I have an interest in putting in the
record.

•

•

•

•

•

•

•

•

•

page 142 }

LEO COOPER,
a witness introduced on behalf of the defendants, first beirig
duly sworn, testified as follows :
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Leo Cooper.
DIRECT EXAMINATION.
By Mr. Simmons:
Q. Would you state your name, age, residence and occupation?

A. Leo Cooper, Mollusk, Virginia, and I am 53 and I
operate a filling station.
Q. How long have you lived in Lancaster County!
A. Since about 1920 I believe.
Q. Are you familiar with the property in litigation today,
that is Balls Mill Pond f
A. I have fished there, yes, sir.
Q. Approximately when did you fish there?
A. It was probably 1925 or 1926; 1926 I believe.
Q. Did anyone fish there with you or did you fish there by
yourself!
A. My brother and Hugo Dillin.
Q. What is your brother's name?
page 143 ~ A. Lynn Cooper.
Q. Are both of those gentlemen living now T ~
A. Both of them are dead now.
Q. Whose boat did you useY
A. We used our own boat.
.
Q. How did you get your boat to that pond Y
A. Took it up there by truck.
. Q. Would you describe the route that you took from the
main highway into the pond Y
A. Well, the boat was taken up there from at that .time
called Keezers Mill Pond, which is Blakemores now I·believ~
We were using the pond and Mrs. Blakemore owned it and
given us permission to fish there, and we went down there
one day and the boat was- locked up with a padlock on it, and
we went down to see Mrs. Blakemore, and she said she had
decided she didn't want anybody fishing. there, so that terminated our rights there. We had no contract or anything
at all.
At that time I was staying with Claybrook and. Florence
Jesse up in Epping Forest, and Claybrook told me that Mrs.
Jim Jesse, Mrs. Eoline Jesse was one of the owners of the
property and he felt sure that she would give us permission
to fish there, and I went to see Mrs. Eoline ,Tesse, and she
said Mr. Sykes was operating the mill, and we transported the
boat on a truck to Balls Mill from Blakemores.
page 144 ~ Q. How did you enter the pond f
A. Well, at that time there was a road tl1at
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James D. Jesse, Jr.
entered from Litwalton side on down right across the pond.
Q. At that time did you have any contact with a man by
the name of Duncan Y
A. No.
Q. How about Wesley Clark Y
A. No.
Q. How about Jim Barton f
A. No.
Q. Did you know Mr. Eichelberger!
A. No.
Q. Did you know Mr. RuehrmundT
A. No.
Q. Did you know Col. Leake Y
A. No.
Q. Your permission was solely from Mrs. Eoline Jesse?
A. That is right, and I delivered the note to Mr. Sykes who
was operating the mill at that time, which she told meBy the Court:
Q. You just fished one time, is that all Y
A. No, we kept the boat up there for two or three months,
..
but after that I got a job and I didn't have time to
page 145 ~ fish after this particular job.
CROSS EXAMINATION.
By M.r. Clarke :
Q. Have you fished in the pond since this time you mentioned? ,
A. Well, I fished several times; the boat was up there
several times, but I don't know how many times.
Q. Have you fished there any year since this year, 1925 or

19267

A. No, sir, I have not.

•

•

•

•

•

JAMES D. JESSE, JR.,
a witness introduced on behalf of the defendants, first being
duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Simmons:
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James D. Jesse, Jr.
Q. State your name, age; residence and occupation Y
··
. .A. James D~ Jesse, Jr., Epping Forest and I
page 146 ~ am a farmer.
.
Q. Is Epping Forest in Lancaster County! ..
.A. Yes, it is.
·
Q. Approximately how far is that property from Balls
Mill Pond?
A. By road about 2 1/2 miles.
Q. How long have you lived there Y
A. All my life.
Q. Are you any kin to Mrs. Eoline Jesse T
A. She is my mother.
Q. Did you give us your age?
A. I did not; it is 37.
Q. Are you familiar with the property known as Balls Mill
Pond!
·
A. Yes, sir.
Q. Is that the same property of which your grandfather,
Warner Ball, died owning an adjoining portion Y
A. That is what I understand, yes ..
Q. Have you ever :fished in Balls Mill Pond Y
A. Yes, sir.
Q. Could you tell us when and under what circumstances
you :fished there please T
A. Well, it was more or less when I was a boy. I was in
there from about 1930, probably, on up to 1938 or 1939 that
I hunted back there and fished as well back on this property,
somewhere in those years.
page 147 ~ Q. Did you ever know Col. Leake?
.A. No, sir.
Q. Di~ you know Jim Barton Y
A. I knew him, yes.
Q. Did you ever seek permission from either Col. Leake
or Jim Barton to fish in that pond?
.A. I had no reason to.
Q. Did you ever seek permission from
esley Clark to
fish in that pond?
A. No.
Q. Or from any other person whatsoever!
A. No.
.
.
Q. You stated you had no reason to get their permission.
Would you expand on that? Explain what you mean.
,
A. Well, my mother was part owner of the property that
adjoins the pond, and I felt I had the right to fish there.
Q. Was it or not your understanding that the ownership

,v
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James D. Jesse,;Jr.
of thaJ property carried with it the right to fish in that mill
pond.Y
A. l would say yes.
By the Court:
Q. How often did you fish up there 7
A. Oh, possibly in the summer maybe a month or so, like
that,· and maybe in the fall of the year I would go
page 148 } back .bunting. It was more walking. I went back
·.
of what is known as Dr. Peirce's in that way, and
on this property was a road which came to a point opposite
this property of Mr. Leake's and the clam.
.
I understand the road was used years ago to bring meal
or corn down and ,vas carried acroRs in the boat. I don't
know whether the road is still there or not, bnt that road led
to a point right there, and it was a fairly open· point there
that you could fish from and there were other places.·
Q. ~Where was that in relation to the tenant house?
· A. Right across from it.
Q. Were you fishing from the boat or what?
A. I was 011 tbe shore and just most anything a kid could
rig. up, 12 or 15 years old, whatever was my way of fishing.

CROSS EXAMINATION~
By Mr. Clarke:
Q. Did you ever fish from the dam?
A. No.·
·
Q. Did you ever fish from a boat?
A.No.
.
Q. Did you ever see any boa ts on the pond T
A. Yes;·
··
page· 149 } Q. ·where were those boats kept?
A. Well, tl1ey were kept in front of the cabins,
and it seems to me it was some kept at the road on the other
side.
Q. All up toward the dam?
A. What is Mrs. Richardson's property.
, Q~ All up toward the dam Y
·
··
A. Yes, it was; the dam runs north and south.
Q. You said it seems to you some were kept there?
A. I think I remem.ber seeing a boat up there, but I am
not sure.
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Eoline Ball Jesse.
Q. You said some boats were kept in front of the cabin.
You mean the cabin by the mill T
A. What I call the cabin, it was by the mill I should say.
Q. Did you know who that cabin belonged toY
A. Yes, I knew, yes; it belonged to Mr. Leake, but I didn't
lmow him. He was nothing to me, just a fell ow from Richmond. r knew he owned the mill and the land and the cabin,
a piece of property there. I knew he owned that.
Q. Did you know how he used the property Y
A. I knew he came down and fished and I knew he rented
the mill there.
Q. Did you know Jim Barton Y
A. Yes.
page 150 ~ Q. Did you know what the terms of his occupancy of the mill property was Y
A. I understand he was a caretaker there.
·Q. You understood that at that timeY
A. Yes.
Q. Did you understand what he was supposed to be taking
care ofY
A. I assume the property, the home ; he lived there and
looking after it more or less, and I assume that was what
his job was, but I did not know his specific job.

By the Court:
Q. Did you at any time stand on the land of your mother
and :fisht
A. Yes, sir, that piece of property of Mr. Warner Ball's
estate, which Mrs. Hamilton now owns; yes, the point.
Q. The point you are talking about was on her land Y
A. Yes, or I understood it was; also other places in there,
too. There were other openings -you could get there and
go to the pond as well, but this one, if you look across there,
it is still a clearing in there. You can see where it was
cleared at one time.

•

•

•

•

page 151 }

•

MRS. EOLINE BALL JESSE,
a witness introduced on behalf of the defendants,
first being duly sworn, testified as follows :
DffiECT EXAMINATION.
By Mr. Simmons:
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Eoline Ball Jesse.
Q.
A.
Q.
A.
Q.
A.

Would you state your name, Mrs. JesseY
Eoline Ball Jesse.
Where do you li':e Y
Epping Forest in Lancaster County 7
What is your age?
66.
Q. Are you the same Eoline Ball Jesse who is one of the
defendants in this cause Y
A. I would say yes.
Q. Are you the daughter of the late Warner Ball?
A. Yes, sir.
Q. Are you familiar with the 59 acres, more or less, which
your father bought and which is situated on and in Balls
Mill Pond?
A. Well, I would have to be. To teU you the truth I just
thought it would be on the pond.
Q. How long have you lived in Lancaster County?
A. Well, I was born in Northumberland County
page 152 ~ and transferred to Lancaster County when I was
six months old.
Q. What was your father's profession?
A. Lawyer.
~
Q. Did your father draw this deed or do you ~owT
A. I could not say.
Q. Were you associated with your father in any way in the
conduct of his legal pr.ofession?
A. Sometimes I wrote his legal documents in longhand.
I didn't do typing or shorthand.
Q. What is your claim as to that piece of property at the
·
mill pond?
A. What share of the childrent One-eighth it was at that
time.
Q. Do you claim any part of the mill pond?
A. Well, honestly I thoug-ht the center of the pond. I
never heard otherwise until last summer that it was specified
differently. I understood the stream or marsh or pond, it
was the center was the line unless it was otherwise specified
in the deed. Now I don't know how it was specified. I
have read it in later vears.
Q. Has it or not been your stand or understanding that
your ownership went to the middle of Balls Mill Pond
opposite your property?
A.
all means. I never heard differently until last sum0

Br
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Eoline Ball Jesse.
m~r, and I was ~ little bit .ta~en up. ·I cert~inly
wouldn't have given pernns~1~n_: ..or gone on· the
pond myself if I hadn't thought that.. -'
Q. .Have you ·given people permission to fish on the pond f
A. Yes, I have.
,
Q. Do you recall whom you have given permission· and' approximately when Y
A. Well, I think Mr. Cooper gave part of that evidence, b1:1t
then I think we had some friends form Fredericksburg who
visited -µs and they were on the pond, and it seems to me there·
were some of the boys whom I went to public school with, a
lot of them, and it was. a verbal permission. It' wasn't written
permission. I might have given Mr. Cooper that because
I didn't know him as well.
Q. Have you ever been on the pond or around it in any ·
way since your father's death?
A. Oh, yes, frankly,. I think I have been out in the pond
in M:r. Leake's boat. I visited Mr. Barton's wife on several
occasions, sort of a neighborly act. She had lots of little
children, and one fall day I told her I thought I would take
one of the boats and go out on the pond. The trees ";ere
beautiful. I knew Mr. Leake.
Q. Did you know Mr: :Ceake claimed the entire pond to your
.
·
exclusion at that time?
A. I .never heard it until last summer.
page 154 ~ Q. You say you had met Col. Leake. "\Yhen was .
that?
·
.
A. It was after I went down to see Mrs. Barton one evening
and he was down there talking. He was talking to Mr. Barton
or some other man, but later he came· up where I was and I
introduced myself to him and told him I had two cousin
Leakes in Richmond, and I don't know, but we just ch':lttcd
there a little while, and he said, '' If you are down again, use
the boat," and I think I went out twice, and I am sure it was
his boats, but it could have been the caretaker.
Q. Did you or he have the occasion to discuss the mill
ownership of the mill pond at that time f
A. No, indeed.
.·
Q. Would you give us some general idea about the approximate location of the rest of your family with respect to this
pond f Are you or not living closer than any of the others
to this pond T
·
A. Yes, I live much clos~r. Like my son w·e live at Enning
Forest which is about two miles or a little more, but I hive
been on the route that my son used. The colored man, Laws,
page 153

~
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Eoline Ball Jesse.
I have used his skiff at that time but I didn't go fishing. I
just love to paddle or row. It was a pretty time.
Q. Did you do any fishing at all t
A. No, I didn't fish on the pond. I am not so much at
hooking things.
Q. Would you have fished there if you had felt
· ·:
page 155 ~ inclined to fish there over the years!
A. If I had loved to fish, but I love to ·go crabbing, but I am not much of a fishermap, but I wouldn't have
thought that I was breaking a law if I did, but I didn't fish.
Q. As to the other members of your family, where is Mrs.
Snead located with respect to the pond T
.A. Her home is about five miles from the pond.
Q. Where is Mrs. Snead at this timeT
.A. She is with her brother.
Q. What about Mr. James- Ball? Where is his home t
.A. .About two miles from my brother, Thomas -Ball, in
Northumberland County. Thomas lives on Falls Creek.
Q. How about Warner Ball?
.A. He is in Denver, Colorado.
· Q. Po I understand that you are the only member of the
family now living in Lancaster County?
.A. That is right, Mrs. Snead was until a short time ago.
Q. Who has been paying the taxes on this particular tract
of land over the years, or do you know?
.A. Well, yes, my father and mother went to Colorado to
live in the spring of 1913, and I was the only one left in
Virginia of the family, and I naturally took over Midway
and this property of father's and took care of the
page 156 ~ taxes and repairs at the home, too, and I have
always paid them until the home was divided,
and Mrs. Hamilton and my brother in Denver I think has a
one-eighth or one-seventh share in Balls quarter today.

CROSS EXAMINATION.
By Mr. Clarke:

•

•

•

•

•

Q. Do you recall when you gave Mr: Cooper permission to
fish in the pond Y
_ .. .
A. Well, I will have to tak~ Mr. Cooper's word for it, and
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Louise Ball Hamilton.
he said it was in 1926, and I remember he lived
with my brother-in-law, Claybrook Jessie, and
his wife at that time.
Q. But you do not remember of your own knowledge.
A. No, but I am quite sure it was 1926 if he said that.
Q. Do ·you remember when you gave permission to your
friends from Fredericksburg and the others?
A. Whenever they wanted it.
Q. You do not remember when. that was?
A. Maybe some every year, but I just thought it was to the
center of the pond and I had the right.·
·

page 157

~

By the Court:
Q. I didn't quite get that.
A. What didn't ·you hear, sir?
Q. The statement you just made.
A. I said that I perhaps gave permission every year and
sometimes two or three times a year to different people,
sometimes 1924, 1928 or any year they would )vant them,
but the people that I knew and w·as born and raised with
and went to school with, I didn't give them written .permission. I didn't do it because I thought I had the authority.
Q. Was it 1924, 1925 and along in there T
•
A. Yes, sir.

page 158

t

RE-DIRECT EXAMINATION.
By Mr. Simmons:
Q. YOU heard your son testify as to his fishing
from there until 1938 or 1939 T

A. Yes.
Q. Would you say that he fished there with your authority?
A. No, I think my ~on just went there. We felt at home
there; we had a right there.
Mr. Norris: We admit it was with her authority.

•

•

•

•

•

LOUISE BALL HAMILTON,
a witness introduced on behalf of the defendants, first being
duly sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. Simmons:
Q. Would you state your name, please?
A. Louise Ball Hamilton.
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Lowise Ball Hamilton.
Q. You are over the age of 21 T
A. Age 76.
Q. Where do you live?
A. Four miles north of Fredericksburg.
Q. Were 'you born in the Northern N eek?
$
A. Born in Northumberland County.
Q. Would you tell us roughly when you lived in Lancaster
County, just the times you have lived in Lancaster County
and where you have lived generally over the years T
A. I will have to think it up. I was in Lancaster County
most of my younger years until 1914 when I went to Denver,
and I stayed there until 1929. Then I went to Fredericksburg
for ten years and now four miles north of Fredericksburg.
Q. You are the Mrs. Hamilton who is one of the defendants
in this case and a daughter of the late Warner Ball Y
A. Yes.
Q. What claims do you have and what is your interest with
respect to the 13alls Mill Pond property which your father
left?
· A. Well, I bought most of my brothers' and sisters', their
interest. I am just trying to think what year it was, I think
it was the year of 1940, and I paid' taxes on the property.
·
Q. Has tliere been a deed to you?
page 160 r A. No, there has not.
.
Q. What is your claim with respect to the mill
pond itself?
A. Well, I have heard my father say when he acquired the
property that the deed called to· the center of the pond. I
remember his saying that. He didn't make any great special
point of saying that, except once when he was in Denver
he made that remark when he was not verv ,vell and we were
living there, and he said the little piece of 1and that he owned
at the pond calls for the center of the pond at the Balls Mill
Pond, calls for the center.
Q. Do you claim to the center of the pond opposite your
land today?
A. I would have claimed that; I am paying taxes on it.
Q. Have you now or recently had any plans with respect
to this particula.r piece of property?
A. Well, my husband and I walked down to the edge sometimes on our way home from Epping Forest and walked down
there and talked about building a cottage down there and also
a bridge, talked about a bridge, but he said first he would
have to sound the water and find out what the cost would be,

page 159

r
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Loiiise Ball Hamilton.
but we just discussed it and. that is all, just talked it over.
Q. Have you ever had occasion to fish in.that
pond?
page 161 r A. No, I live on the Rappahannock, and if I fish,
o
I fish. there.
·
Q. You have stated you have lived away from the county
for the greater part of your life Y
A. Yes, I think so.
Q. Have you ever given permission to anyone to fish on this
pondY
,
A. Only to Mr. Bromley, I gave him one or two permits
I think at different times.
Q. I hand you a writing purporting to be written by yourself to Mr. Bromley. Will you identify that please?
A. (Examining) Yes.
Q. Is that your writing Y
A. Tha.t is right.
Mr. Simmons: I will read this, if Yot'ir Honor please~
This is addressed to Fredericksburg, Virginia, dated March
24, 1954, and it is addressed to Mr. ,J. L. Bromley, Litwalton,
Virginia, and reads as follows :
''Dear Sir: In reply to your letter of the 24th instant
asking for per~ission to fish along the shore line of my property at Balls 'Mill Pond, you can fish for the year 1954 and
perhaps longer, but I ,vould not want to lose conpage 162 r trol of any part of the property for too long, as
it would possibly interfere with the sale or use
of the property, and I would want to reserve that rigllt.
Very truly yours (Signed) Mrs. H. S. Hamilton."
I would like to offer this as Defendants' Exhibit No. 1.

By Mr. Simmons : (Continued)
Q. When did it first come to your knowledge that anvone
else was making an adverse claim to this pond?
·
A. Well, I think last summer I lwlieve was t11e first time,
the first time I remember.
Q. Therefore, the permission which has just been put into
evidence as Defendants' Exhibit No. 1, was prior in time bv at
least a year, was it not?
·
A. Yes.

Sue S. Leake, et al., v. Fannie Richardson, et al.

101

Thomas F. Ball, Br..
CROSS EXAMINATION.
By Mr. Miller:
Q. Prior to your grant of permission to Mr. Bromley, had
you given permission to any others before thaU
A. No, but I had given him some before that.
Q. But I understood that was in March of 1954, is that
correct?
·
A. Yes.
Q. What relation are you and the Mrs. Jesse
page 163 } who just testified?
..
A. We are sisters.
Q. ·You have not really visited in or around the pond since
you left to go to Denver, have you Y
A. You see I have been back here some time. I have been
back to the pond since I have been back.
Q. How did you get there?
A. I went in a car. I didn't go to·the water, but we drove
to the water's edge and stopped the car and wallted to the
.
'
edge of the. water.
Q. Did you go down by the cottage Y
A. Yes, the cottage was to our right I believe and we were
going north.
Q. You mentioned a while ago that you and your husband
had considered at one time building a cottage down there Y
A. Yes, we have.
Q. When was that Y
A.· Well, five or six years ago, maybe four years ago.
I wouldn't say, but it was in recent times.
Q. That was when you were living in Fredericksburg on the
Rappahannock River?
A. Right off of it; I reckon I was on it.

•

•

•

•

•

page 164 }

THOMAS F. BALL, SR.,
·
a witness introduced on behalf of the defendants,
first being duly sw:orn, testified as follows :
DIRECT EXAMINATION.

By Mr. Simmons:
Q. Would you state your name, ·age, residence and occupation?
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Thomas F. Ball, St.
A. My name is Thomas F. Ball, Sr., 64, and my occupation
is grain dealer.
Q. Your residence Y
A. Hardings in Northumberland County.
Q. Are you a son of the late Warner Ball and a brother
of the two ladies who just testified f
;
A. Yes, sir.
·
Q. Are you of record one of the owners of the Balls Mill
51-acre tract which your father died seized and possessed
off
A.
Q.
from
A.

I believe 59 acres.
I beg your pardon. How far is this mill pond situated
your home in Northumberland County?
Up to 18 miles. .
·
Q. Have you had occasion to be in and around this property
much in recent years f
page 165 ~ A. Not too .much, but I have been there several
times, but not too often.
·
Q. How have you reached this property?
A. vVell, I went in with Mr. Broy who was back here from
the ·west. We went by Jack Savage's and by Peirce's woods
and by that way.
Q. Is there a road leading in that way?
A. Yes.
Q. Does it go all the way to the pond?
A. I don't think you can go all the way to the pond. The
road is pretty rough and we got stuck in there, and you walk
the rest of the way to the pond.
Q. Did you know Col.. Leake f
A. No.
Q. Are you familiar with what your father claimed in that"
tract?
A. I think so, yes.
Q. Would you tell the Court what it is your understanding
from your father that he claimed in connection with that piece
of land!
A. I understood from my father that he had 59 acres of
land and claim to the center of the pond. Q. Did he ever have occasion to fish in there to your knowledge!
A. Not that I know of.
page 166 ~ Q. He was a practicing attorney in this county?
A. That is right.
·
Q. Have you ever had occasion to fish in there, Mr. Ball?
A. No, I never cared much for that pond fishing. We al-
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Thomas F. Ball, Br.
ways fished in the river down in the Rappahannock and out on
the Chesapeake Bay. This pond fishing is something new to
me. The only people I knew to fish in those in my younger
days were people that couldn't get to the other water.
·Q. Did you ever have occasion to grant permission to anyone to fish in there f
A. No, I don't believe I ever did.
Q. If you had any desire to fish in there, would you have
had any reluctance to fish in there!
A. Oh, no, I felt perfectly at hom·e there if I wanted to go
fishing there.
··
Q. Did you know that Col. Leake or anyone else held an
adverse claim against that Ball property Y
A. No, I didn't know that.
Q. It was never made known to ·you in any way Y
A. No.
CROSS EXAMINATION.
By Mr. Miller:
Q. How frequently have you visited the pond
page 167 } over the last thirty years?
A. Oh, maybe five or six times.
·.. '

•

•

•

•

•

RE-DIRECT EXAMINATION.
By Mr. Simmons:
·
·
Q. Do I understand you went in over the old Route 3 and
walked along Mrs. Richardson's property to your property,
or how else would you have gotten there f
A. I am not too familiar. The way I know you turn in by
that road at Jack Savage's.
Q. Which road are you speaking of, by Mr. Leake's property or somewhere else!
A. No, the original old No. 301, ain't it?
Mr. Norris: He is talking about the oldest road
page 168} in Lancaster County.
·
A. (Continued) You go in there and go down and turn
to your left and drive right straight back by Dr. Peirce's
timber I think that this road goes close to.
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::Ernest F~ Dobt1ns~· .
·, Q. It is not over around Col. Leake 's place?

· · - . ·
A .. No, I have been in that ·way, ·but this other way we. as
a· ·rule· drove in.

•

..

•

..

•

ERNEST F: DOBYNS,
a witness introduced on behalf of the defendants, first being

duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Simmons:
Q. Mr. Dobyns, would you state your name, age, residence
and occupation or position?
A. Ernest F. Dobyns, Monaskon,. Lancaster County, Virginia, and my occupation is Commissioner_ of the Revenue.
Q. How long have you been Commissioner of the Revenue?
A. Well, Commissioner of the Revenue about
page 169 ~ 16 years, but Deputy and Commissioner together
.
thirty-six years.
Q. · Is it part of your· duties to see that the real estate
in Lancaster County is properly assessed for the purpose of
real estate taxation?
A. Well, I don't have anvthing to do with the values, but
it is my duty to see that the land books are p:roperly prepared
and the taxes extended, if that is what you mean.
.
Q. From the records in your office are you able to tell t]1is
Court whether Mr. Ruehrmund, Mr. Dozier, Mr. ·Eichelberger,
Col. Leake or Mrs. Sue S. Leake have ever paid taxes on more
than five acres of land in this county?
·
A. No, sir, not until the last general re-assessment. I think
that was picked up.
Q. How was it picked upf Was it picked up in acreage or
in some kind of improvement to the real estate?
. .
A. No, sir, it wasn't picked up in acerage. I believe he
says on the back of his card '' a riparian right.''
Q. How many acres did Mrs. Sue S. Leake pay taxes on
-in this county last year?
A. Well, she paid on five acres.
Q. In connection with your official duties is it or not your
opinion that the bottom to Balls Mill Pond is· taxed -as real
estate?

~
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page 170

~

A. Well, that was my impression.
Q. Would you tell this Court who in your
opinion is paying the taxes on that property.

: ]\fr~ Norris·: If Your Honor please, I object to that because
that is c~lling for a legal conclusion. I take it that Mr.
~obyns merely transfers the land .
. .

•

•

•

•

•

The Court: I do not think the Court would be interested
in his opinion. If he knows, I think he can tell it.
By Mr. Simmons: (Continued)
Q. Do you know, Mr. Dobyns?
.
A. No. I have always been under the impression that these
59 acres of Mr. Warner Ball's estate and Mrs. Richardson
and all of them touched that.
·
Q. Did you include Mr. Dann 7
A. Yes, I include Mr. Dann, too, that went to the center of
the mill pond, and if I would be permitted to say
page 171 ~ this: Leake-transferred to Mrs. Sue S. Leake
now-when Mr. Ratcliffe came back I asked him
why increase Mr. Leake 's so much and ·not the rest of the
landowners along adjacent to that pond. He says, "Well,
I think that from the center of that pond on that side possibly is embraced in their surveys.''
Q. That had not been picked up heretofore?
A. That had not been picked up, so h~ was just picking up
this riparian right as he explained to me. That is all I
know.
.
Q. Mrs. Leake is still today paying on five acres of real
estate7
·
A. That is it (exhibiting paper.writing).
CROSS EXAMINATION.
By Mr. Clarke:
Q. How much was the tax increased, Mr. Dobynsf
A. I don't have this other card, but here is the old card
which gives five acres; and the five acres was assessed . at
$120.00. T;Iiat. is the assessed value with apparently an old,
building on there of $200.00, making a total of $320.00.
·Q. What y~ai: ,was thaU
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Ernest F. Dobyns.
A. Well, that was going along until 1956 until this assessment, this last assessment.
By Mr. Norris:
Q. Tell us what our assessment was. That is
the question you asked.
A .. The re-assessment in 1955 was he still has five acres
and he charges him with the riparian right and appraises
it at $3,000.00. All I am going by is just these cards here.

page 172 }

By Mr. Clarke: (Continue~)
·.
Q. Would the cards themselves show whether or not any
of the adjoining property includes the pond, any part of the
pondf
·
A. No, it doesn't show whether it does ot not. This shows
here Mr. Warner Ball's estate here with 59 acres. I couldn't
know whether or not that included to the center of the pond,
the edge of the pond or what.
Q. Do you know how many acres is in Balls Mill Pond Y
A. No, sir, I do not. I can tell you what Mr. Ratcliffe
based it on, ten acres.
Q. Do you know how the other mill ponds in Lancaster
County are assessed 7
A. I don't recall.
Q. Are any of them assessed separately!
A. I don't think so. I don't know, but of course I have
records upstairs that would verify that, but I don't think
so.
page 173 ~ Q. Do you know whether qr not any of the mill
ponds in Lancaster County are privately owned?
A. Well, I think this one down here, Blakemores Mill, is
probably owned by Mr. Pollard.
Q. Does he own the land all the way around itf
A. No, he doesn't. Doesn't Mr. Pollard claim to own this?
Q. How is he assessed for that mill?
A. I don't know just exactly how he is assessed for that
mill. It wouldn't take very long for me to find out, but I don't
remember it.
Q. Do you think that is a proper assessment,
A. You mean this one of Leake 's Y
Q. The last one of Leake'sY
A. Well, I don't know whether it is proper assessment or
not. I couldn't say that. All I could say is that he just is
assessing him with a riparian right. I assume all the time
that these five acres in the prior years might have been the
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proper assessment. I don't know whether the proper value,
but it might be the proper assessment.
Q. You do not know whether or not the owners of the land
surrounding the various mill ponds in Lancaster County are
asse~sed for anything other than the acreage that their deeds
call for?
A. I don't think they are assessed with anypage 174 } thing. other than acreage. I don't think so. Now
that may not be true, but that is what I think. I
do know that this is the first year that this has been done.

•

•

•

•

•

CHARLES B. DODSON,
a witness introduced on behalf of the defendants, first being
duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Simmons:
Q. Would you state your name f
A. Charles B. Dodson.
Q. Age!
A. 51.
Q. Where is your residence 7
A.· Born and raised in Litwalton, Lancaster County, Virginia.
Q. What is your occupation!
A. Carpenter.
Q. How long have you lived in Litwalton Y
· A. Since 1906.
page 175 ~ Q. Are you familiar with the property known
as Balls Mill Pond Y
A. Absolutely.
Q. Did you know Col. Leake?
A. Yes, sir.
Q. Did you know Mr. Eichelberger?
A. No, sir.
Q. How about Mr. Ruehrmund 7
A. Paul Ruehrmund, very much so.

•

•

•

•

•

Q. Tell the Court how you knew Mr. Ruehrmund.
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Charles B. Dodson.
A .Well, I used to go down on week ends and stay with him
and on holidays and when he was down there .

•

•

•

•

•

Q. Did you ever have occasion to have any
conversation with Mr. Ruehrmund with respect to
the title of :Salls Mill Pond, and, if so, what Y
A. In other words, Mr. Ruehrmund bought the pond, and
Mr. Sykes was the caretaker who lived on the place down
near the pond, and he told me he was going to sell it.
Q. Who told you?
A. Mr. Ruehrmund, that it was a public pond instead of a
private pond. He told me a dozen times, and he told me, he
would have to carry him with him, and he bought this pond
over at Davis' pond.
Q. Did he make any remarks about selling it?
A. He said he would·have to get rid of it, but he was going
to take a loss on it.
Q. He was going to take a loss on it, but he was going to
get rid of it Y
A. But the old man wanted him to still keep the pond and
let him run the mill, and he said stones, I call them stones,
but he said berths to keep the mill in operation for grinding,
and he told him·it would come to around $300.00 apiece and
he wasn't going to do it, and that if he done away with the
mill and it laid idle as much as three years, that all of it went
to the landowner and that they could come and turn the
water loose if they cared to.
Q. What did you say about Davis' pond?
A. He carried the same man over there to care
page 177 · ~ for the pond over there, and he bought the land all
around his pond, so much land around the pond.
Q. Did he give any reason for buying the land around the
pond over at Davis'?
A. For to make it a private pond he told me.
page 176

~

V

CROSS EXAMINATION.
By Mr. Clarke:
Q. What was the occasion for your conversation with Mr.
Ruehrmund about the title to his pond T Were you interested
in buying it T
.
.
A. Was If·
Q. Yes.
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A. No, indeed. I was down there with him practically
every 'Yeek end you see, and he just told me he was going
to get a pond further over in the county.

•

•

•

•

•

•

•

•

•

•

page 179}

Q. Did Mr. Ruehrmuud tell you how long he had known that .
this pond was a public pond and not a priv.ate pond 7
A. He said he didn't know it until after he had bought
it.
Q. Did he say it was shortly after he bought it?
A. No, sir, he didn't say that. I couldn't say that, but it
was a year after he had it.

•

•

•

•

•

page 180}

T. D. WILKINSON, III,'
a witness introduced on behalf of the defendants,
first being duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Simmons:
Q. Would you state your name?
A. T. D. Wilkinson, III.
Q. Age?
A. 34.
Q. Residence?
A. Tappahannock.
Q. What is your occupation 1
A. Surveyor.
Q. What arc your qualifications briefly?
A. I ·am licensed by the State and certified by the State
as a land surveyor, and I have had some six or seven years
experience surveying.
Q. How. long have you been surveying in this region?
A. I came here to Tappahannock in Octol1er, 1954.
Q. Have you within the past twelve months had occasion
to do any surveying for Mr. William J. Dann 7
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page 181

~

A. Yes, sir, I have.
Q. Would you tell us how you came t<? be employed by Mr. Dann and what you were engaged

to do?
A. ·well, Mr. Dann has several parcels of property that he
was interested in determining the location of some of the
land, and the first tract I worked on for him is near Farnham,
and th_en at a later date he employed me to survey around the .
Leake property down here at Balls Mill Pond.
Q. Were you employed before the institution of this ·suit to
survey the back lines of the Leake property at Balls Mill?
A. I have to ask the question about when was the suit
instituted, the date.
.
Q. That was in September of 1956.
A. It was approximately that date. I would have to check.
I wouldn't state definitely when I was employed to survey
this.
: I··,
Q. In connection with that assignment have you had occasion to make a plat of survey of the Leake property described
in the deed which you have heard read here today and the
Balls Mill Pond which is closely adjacent to that piece of
property?
·
A. Your question was have I had occasion?
Q. Yes.
A. Yes, I have.
.
Q. Is that plat on the board the outcome of your
page 182 ~ survey?
A. Yes, sir, it is, the plat on the board.
Q. If you would just move over there and will you explain
to the Court just what you did and how you found those
lines?
A. "\Vell, I was given a description which is dated in 1902
and which was read here today I believe, one of those early
deeds.
Q. May I ask you if it was this deed? Would you come
here please? Was it the description contained in the deed
of Alexander Stronach and others to L. T. Rock, d·ated the
14th day of August, 1902, which has heretofore been put in
evidence?
A. (Examining) This is the deed description by which
· I surveyed the tract.
Q. Would you explain to us what type of survey you made
of the pond and what type you made of that tract and how
you found your lines?

Sue S. Leake, et al., v. Fannie Richardson, et al.

111

T. D. Wilkinso11, III.
A. Well, I was most fortunate in being able to find a marked
tree which was marked fore and aft with surveyor's markings, and I called them '' old marks'' on this map, because
when I put quotation marks on ''old'' that indicates they were
there previous to the time of my survey, and I would say that
these are rather old marks, but I am not qualified to say how
old.
·page 183 ~ Using the description from that deed I determined the variation change since 1902 to this date
and proceeded to run a line on a bearing of north 86 degrees
east. Ther~ it is given south 84 degrees "'."est I believe, but
that is the reverse bearing, and ther is about a two degree
change in the variation in that period of time.
Q. Describe that please.
A. It is a 12-inch oak about twelve inches in diameter
about waist high, ·and the markings are probably about chest
high as I recall it.
Q. How many marks are there T .
A. Three marks on each side, indicating that the line ran
right through the tree.
.
Q. You heard ].\fr. Barton testify this morning as to the
white oak tree with the inarks, three on each side? From
his testimony would you say that is the same tree you found?
A. I would say it was. That is the only tree I could find
up there that had any marks.
Q. Go ahead.
A. We proceeded from the tree and obtained a distance to
the edge of the pond. The deed began at the edge of the
.pond, and as we proceeded westerly and made the change,
made the turn down here that is called for and ran our
distance called for, and instead of going to the
page 184 ~ edge of it, we came to a point where we would
have been in the mill stream had we continued
that distance. Then I went back to this point up here by the
oak and ran a line across over toward where the house was
so I could locate the house and the well by it, and then I proceeded to calculafo the line from the corner at the edge of
the pond to the point in the mill stream.
~
Q. Was the1·e any evidence that the stream at that point
might have changed its course in the past 40 or 50 years?
What was the evidence that you found in that reading!
A. Well, there is always a possibility in flat land a stream
can change course, but this is a well defined stream today
and varying in width I would say from 8 feet to 18 feet at
points, maybe 20 feet. I wasn't able to measure because it

112

Supreme Court of Appeals of :Virginia

T. D. Wilkinson, III.
was right deep. I would say possibly ~wo to three feet
.
deep.
Q. When you closed your triangle by shooting the third
and last course called for in this deed, what did you find with
respect to the dwelling house on that property!
A. Well, the dwelling house, the biggest portion of it is
sitting over on the adjacent property.
Q. I am ref erring to the little house facing the pond.
A. That is the one I am talking about is the house down
near the pond.
.
·
Q. The line went through that house, most of
page 185 ~ the house, according to this diagram, being outside of the survey i
A. Yes, sir.
Q. Did you find any evidence of any old road sites, road
beds, public road beds, going through that piece of property?
.
A. Well, there is a traveled lane which led from the house
in a northerly or northwesterly direction and makes a turn
up here, and I have indicated it on this plat, and it comes
off, comes on back and stays on the Dann property until it.
hits the highway, Route 354. There is also this same road
at the point where it turns and goes back toward the highway, or goes westerly and there is also evidence that there
was a road that continues straight ahead, and when you arc
up on Route 354 going south, you can look across the highway
and see this what appears to be a cut, and you can look clear
down to the house and see the house when the foliage isn't
so.thick.
·
In addition there is another road at that point where this
lane turns back toward the highway itself about 60 feet removed from the road previously clescribe<l, and this road-I
didn't investigate it much further than a northerly direction
than about a hundred feet, but it also shows up as coming
down and pointing almost directly at the house.
·
Q. Comment on the lane into that dwelling with
page 186 ~ respect to the property surveyed. Does it lie entirely on the survey parcel or not 1
A. The lane that used to get to the house is off the Leake
property with respect to the point where it leaves the highway, and then it runs across the 'William ,J. Dann tract down
to a point as shown _on the map here and then reenters the
Leake property and crosses it going back toward the house.
Q What point, if any, of the surveyed parcel is touching
the pond or in the pond?
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.. A: ·well, the beginning. p'Oint·as.·des.cribed in

that deed began at the. edge of the pond, and. the line··first described there
runs away from .the .pond, but there are three courses described there, and on the third course. ·described,. as· it comes
back and this survey- passes· through the house and goes on
beyond the house, then it actually enters :the pond.
Q. About how far from the house Y
A. I would. say about 140. or 150 feet.
Q. How far.does it:run from the point where it touches the
pond to the point of beginning 7
··
A. Well, .it runs al;Jout. that .same -amount of distance..
. Q; About.140 feet? .
· ,;.
A~ ·.-V\Tait·a minute, I would say closer to 180 feet from that
point on into the point of the beginning as de.page.. 187 ~ scribed in that deed.
.· .
. .
·
Q. So that the yard- and. .the docks and spillway
and what not and substantially all .ot the house.· .really lie
·
off of that survey, is that correct?
A. That is correct.
·
•· Q. What acreage did you.find lying across the present road,
Route 3547
.
. .. . ..
, · . · ..
A. You mean what acreage in this tract was lying in 3547.
Q. No, sir, lying to the west of·.,that road Y
A. I believe I· have a .smaller plat. tliere .that I put that on.
Here it is (indicating on second plat). It is to the west of
. Route 354 there 2.23 acres.
'
Q. How much is lying in the road.right ·of way?
··
A .. About .44 of an acre. ·
Q. How much· is lying on the side that the house is partially
on!
·.
.
·
A. On the east side of Route 354 there. is 2.3 acres.
. . Q. Your surv·eys make. a poinh. · < '.
A. 5.2 acres.
Q. Is that what the .deed calls ·for¥
A. It calls for fiv:e -acres more or less. ·
Q. Let me ask you this: with respect to the· survey on that
.· .
pond will ·you explain to the Court how you made
page 188 ~ survey of the pond Y: .Is it .with the same precision
or notY . ·
·
A. No, it .is not ..
·Q. Explain it. please..
.
. .. .
_
.
A. The survey of.the pond iswhat:.wif;eall :a stadia survey,
and instead of using chain methods and chaining the exact
distances, your instrument is equipped with . t,vo'. stadia· hairs,
and you use a stadia rod which is graduated in feet and
1
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tenths of foot and the .distance read between the two hairs
gives you a direct reading on the distance involved between
the point where the stadia rod is and the point where the
instrument is, and this is subject to error inasmu.ch as if you
don't have time to allow for vertical angles, then you have a
distortion in your reading, but with say 5 degrees, 8 degrees,
out of the vertical for purposes of this survey just to show
the outline of the pond and get a rough determination on the
area, and the distances might be out as much as 5 to 15 feet
at the maximum.
Q. Do I understand that your survey of the region of the
pond from the point of beginning of the surveyed portion
around the dam were by stadia or by closer method of surveying?
A. This area right around the house and the spillway I
came across by the more reliable method, chain.
Q. Chaining you sayY
A. Yes, sir. The location of the dam itself and the spillways on this dam I think are reasonably accurate
page 189 } enough by stadia surveying, so I us~d the stadia
method on that and stadia on the rest of the
pond.
·
•
Q. 4-s I understand it, you have designated the William J.
Dann property, which you were previously interested in finding the line here.A.. Yes, sir.
Q. -and the designation of Charles Laws, et als., Warner
Ball and Fannie L. Richardson were placed on this plat at
my instance in order to p;ive the Court a general representation of the case that was being presented here, is that correct Y
A. That is correct.
Q. Also, did you find this Ball's branch feeding into the
pondf
A. No, I didn't actually see that branch, but there is a
sizable swamp there, marsh area, and obviously water coming
in. On this I put a note on here that said that the tract
numbers were obtained from section 6 of the land map books
of the Lancaster County Clerk's Office, and on that section 6
it shows the representation of Ball's branch.
Q. Then you sketched in the approxim~te cent~r line of the
pond and its predominant branch at my instance in .order
to have a graphic representation of the case presented, is thai
soY
A. That is: right.
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page· 190

~

CROSS EXAMINATION.

By Mr. Clarke:

page 194

•

•

•

•

•

•

•

•

•

•

~

Q. Is it possible to take the courses and distances given in
the deed, which we have been calling for and using those
courses and distances, close this triangularsha ped piece of
land Y Does it close?
A. Well, what I actually did was to run out the
page 195 } north side of this triangle and the west side and
.
calculate the third side, and when I came out with
my calculations, I still got two degrees difference from the
magnetic calls given there, which accounts for variation in
periods of time, and I come out with a 962.14-foot distance,
and when you convert that to chains the last course given in
the deed, you have 962.28, so it is fourteen-hundredths of a
.
foot there that won't close.
Q. So that there is some inaccuracy in the calls of the
courses of distances in that old survey, is that not correct Y
A. Well, there is about an inch and a half according to
distance.

page 196

•

•

•

•

•

•

•

•

•

•

~

Q. You say the distance from this corner to the stream
are still there? Did you locate any monument on this corner
(indicating) f
A. None that I saw.
Q. In other word~, you are saying it is 511.50 to the mill
stream?·
A. To a point in the mill stream.

•

•

•

•

•

~
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page 202

~

RE-DIRECT E~AMINATION.

By Mr.· Simmons:

...

.

..

·•

,,

•

Q. Did you or not come out about within one or one and :a
half inches the survey called for when you niade
page 203 ~ your survey?
A. The last distance which was calculated was
- I came out with a distance of 962.14 feet~·:and the· c3:ll in
. that deed description calls for. 962.28 feet, which. js fourte~nhundredths of a foot, and ·that is about an ·in:ch and·· five.
· ·;
eighths or an inch and seven-eighths.
Q. In the experienc~ of surveyors generally do you regard
that as within the latitude or margin which you allow:yourself
in duplicating surveys 7
.·
·
.·
.
·
.A. That is very good duplication.
1

•

'

!

•

•·

•

•

•

Mr. Simmons: Your Honor, we would like to have these
plats entered in evidence, Your Honor.
The Court: All right, the plats will be marked D-2, D-3,
D-4 and D-5 and entered in evidence.
·

page 204

•

•

•

•

•

•

•

•

•

•

~

WILLIAM ·J. BARTON,
recalled for further examination, testified as follows:
.

.

'...

,.

~

.

.

.

DIRECT EXAMINATION.

.... .

..

.

..
.

':

By Mr. Simmons:
.
.
.
. Q. Mr. Barton, I hand you Defendants' Exhibit No. 2 which
is Mr. Wilkinson's topographic map ·of the Balls Mill .Pond
property, which you heard Mr. Wilkinson testify. from .and
introduced yesterday and· which you saw?
A. Yes, sir. ·
Q. Mr. Barton, yesterday you testified to the presence of a
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12-inch, or you didn't ·say, but you said a white oak tree with
blaze marks fore and aft.
. . A. That is :right.
Q. I show you the survey which Mr. ·wilkinson has made
of the property of Sue S. Leake.
A. Yes, sir.
page 205 ~. Q. I ask you whether you are familiar with the
. .·· lines as they appear on the property f
·
.
A. (Examining) I helped Mr. Palmer survey the land
when he surveyed it, and he never did find any oak tree to
start at. It wasn't any oak tree there.
. Q. I have not finished my question. Was that the survey
made in 1938 by Mr. E. C. Palmer?
A. Yes, sir.
Q. Would you recognize Plaintiffs' Exhibit No. 11 as the
survey in which you participated with Mr. Palmer!
A. (Examining exhibit) Was ·this one that Mr. Palmer
made?
.
Q. Do you recognize that as the approximate lines that
you assisted him in finding at that time¥.
A. Yes, this looks about like it, I mean the part that he
surveyed.
Q. At that time I ask you whether you and Mr. Palmer
found any red oak tree the edge of Balls Mill Pond 7,
A. No, we didn't find any mark on any tree or anything in
it. He was looking for a reel oak tree, but he never did find
it, no stump or nothing. He didn't have anything to go by.
He just went on and started there and run it on across the
highway over toward the creek.
By the Court:
page 206

~

Q. The cfeed calls for a red oak tree?
A. Y cs, sir, but he never did find that oak.

By l\Ir. Simmons: (Continued)
Q. You cut tlrnse lines through here for him, I take it?
A. Yes, sir.
Q. "'\Vere you with l\Ir. Palmer when he struck this entire
line which ,ve see here?
A. Yes, sir.
Q. "'\Vhich purports to begin at a red oak which you will
notice is not at the edge of the mill pond?
A. That is right.
Q. But runs to "D" which purports to be a cedar stake?
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A. He never did find the cedar stake, but he found a piece
of cedar that had been burnt up, and he couldn't tell whether
it was a stob or what it- was, but he just taken it that that
was what it was.
Q. Could it have been an old tree or something of that
kind?
.
A. It could have been; it was just a short piece and that
had been burnt. Of course, it was a piece of cedar. It could
have been a top out of an old tree or something of that kind,
something that had been there a number of years ago.
Q. Referring again to Mr; Wilkinson's map, I
page 207 ~ ask you whether or not the 12-inch oak with old
fore and aft marks, which appears on this boundary, is as far as you know the oak tree which you testified
to yesterday Y
A. That was the only thing that had any marks on it.
Q. According to your testimony, the only thing with blaze
·
marks on that line?
· A. Yes, sir.
Q. I will ask you whether or not last Sunday you examined
that tree with me and whether or not there was a surveyor's
·
stob (indicating) Y
A. Yes, sir, about that far from it. (Indicating)
Q. Did or not that line of chops and trees pass through
that particular tree and those blaze marks 7
A. Yes, sir, that is right.

•

•

•

•

•
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,vILLIAM J. DANN,
one of the defendants, first being duly sworn, testified as follows :
..
page 213

DIRECT EXAMINATION.
By Mr. Simmons:
Q. Will you state your name, age, residence and occupation?
·
A. William J. Dann, 50, hospital administrator.
Q. Your address Y
A. ·408 First Avenue, New York City.
Q. Are you one of the defendants in the instant cause?
A. Yes, sir.
.
Q. Are you one of the owners of approximately 1223 acres
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which are said to be bounded southerly by Balls Mill Pond T
A. I am.
Q. As such do you claim any portion of the submerged land
of Balls Mill Pond Y
A. I do.
Q. Have you ever lived in Lancaster County 7
.A. No, sir.

•

•

•

•

•

•

•

•

•

•

page 214}

Q. H3ive you ever had occasion to fish in the waters of
Balls Mill Pond?
A. Well, sir, my latest fishing is all of 20 years or more
ago, and that was in the mountain stream or in Montana and
ocean fishing. I haven't been interested in fishing in the mill
pond. I haven't had the opportunity or time .

•

•

•

•

.

page 216}

•

.

•

•

~·

1

.. I

•

•

Q. Have you ever before the institution of this suit had
any knowledge that any other person, and, especially, Sue S.
Leake and her predecessors in title, claimed an interest in
that pond adverse to any interest you might have Y
A. Would you restate that question?
Note: At this point the question is read aloud by the reporter, after which time the conduct of the hearing continues
as follows:
A. I have heard general discussion to the effect that various
persons have made a claim to the control, or the ownership,
of the pond as a whole. I have at the same time never seen
any evidence of record, and I retain my own conviction that no
one has ever in recorded history purchased the pond as a
whole.
· Q. Did you have any knowledge that the Leakes were pur-
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porting· to. claim. adversely to you before September; 1956 T
If so, when 7
·
.
.
. A . .I can't- give:·any more specific information than I have
given.
By the Court: ·
·
··
·
·
Q. You are the Mr. Dann who. has this land over here. (indicating on plat) T
A. I am one of the owners, yes, sir.
page 217 ~ Q. Suppose the Leakes down here with the
spillways just do not do anything about it and let
it go down and it just runs out? Is there anything you can do
with your land so you would have a pond there? I mean what
is the situation if they just do not do anything about it and
just let it go down and water just goes· on out? You know
the land and I don't. Could you have a pond, or ""ould that
be the· end of the pond f
·
A. Your Honor, I have. thought about. that through the
years.
Q. That happens with a lot of them, and if a person living
down around the mill doesn't do anything about it, presently
there is no pond.
·
·
A. Yv ell, the road is destroyed for one thing, and for that
reason I have wondered where the lines were in that particular area. I have not been particularly concerned with the
Leake tract because that is on reco.:rd as approximately five
acres, but I didn't know where the lines were and that is why
I retained the surveyor.
Q. I was just wondering if it was some way it could be
dammed.
· A. I can't conceive of how a dam would be placed on a
stream without permission of the surrounding owners by
lease or by
sale.
.
The Court: It does not appear from the map
page 218 ~ that there iR any way you can do it, but I didn't
really know.
·

.

page 219

~

•
•

•

•

•
•

•
•

•
•

CROSS EXAl\HNATION

By 1\fr. Clarke:

•

•

•

•
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page 220}

•

•

•

•

...

Q. Did you know that Col. Leake owned that property?
A. I knew that a family by the name of Leake owned the
five acres.·
·
Q. Did you know about Mr. Eichleberger's oi.vnership of
thatf
·
A. I have seen the records of that in the course of looking
through the cierk 's offi~e records during the past years.
Q. I mean did you know about it at the tin1e he owned ·

tty

.

A. No, sir.
.Q. How frequently have you visited Virginia in the last 25
years!
·
.
A. Well, beginning in about 1937 or 1938 I have come
several times a year and at least once a y~ar in other than
the war years of World War II when I couldn't get here, but
some years I would come as many as half a dozen times and
Rometimes ,two or three times.
Q. W'hen you visited here did you inspect your propertyl
A. To the best of my ability, considering the distances and
the fact that it is overgrown with woods densely.
Q. Did you make any investigation of these claims that
·
you had beard Y You said you had heard general
page. 221 ~ discussion that. various· persons had made a
,
·
claimed possession of the pond.
A. In the Clerk's Office I ran into the deed conveying the
five acres and I made a copy of it. I thought that eventually
some day when it would be possible and convenient we might
survey the whole tract, and to the best of my ability I walked
the lines. I conkln 't walk these lines because I didn't know
where they ,vere. ·

Bv the Court:
··Q. Is all of that land of yours timber or is it part open
land or whaU
A. It is densely covcrNl, Your Honor, witl1 timlJcr.
Q. No part of it is a farm?
. A. No, sir. There is one old farm house, but that has no
open land around it.

By Mr. Norris:
·Q. That is on the other side of the road?
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William J. Dann.
A. Yes, sir.

RE-DIRECT EXAMINATION.
By Mr.. Simmons:
·
Q. When did you first have occasion to look at the records
in this case T
·
· A. As soon as possible after purchasing the property from
the late Mr. Joseph Peirce, and I would estimate
page 222 ~ that was within six months after September or
August in 1939, or thereabouts, although I would
add that prior to that time he had shown me those of the
lines which could be readily pointed out by an older gentleman who didn't like to walk from. the house to the woods.
Q. Therefore, you had no knowledge of any controversy
prior to 1939 f
A. No, sir.
.
Q. How recently would you say that you discovered that
there was any kind of adversary claim made in that region
since 19391
A. Well, specifically, I can recall receiving a communication
from a Mr. Bromley who has appeared here and whom I
had not met before to my knowledt?e and that was to the
effect that he was. having some difficulty in a controversy
over fishing rights. I replied to him that I was sorry ·that
there was difficulty or a difference of opinion, but that in
view of the many controversies that had existed over mill
ponds, that if a person had· a serious question, that'it might be
well for him to get counsel on it.
Q. Was that your first knowledge of this controversy?
A. This controversy, yes.
·
Q. .A.bout when was that, approximately? Was it within
the last five vears f
page 223 ~ A. Yes, fairly recently. I would have to look
in my files because I handle a great deal of correspondence.
Q. Would you say perhaps in the last year or two?
A. I would say definitely within the last two years and
maybe within the last year very likely.

•

•

•

•

•

.A. Copy-Teste :

H. G. TURNER, Clerk.
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