IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5819
VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Wednesday the 15th day of January, 1964.

MABEL WOODEN, ALSO KNOWN AS
MABEL JOHNSON, ALSO KNOWN AS
MABEL ROBINSON JOHNSON,
Plaintiff in error,
against
JOHN HANCOCK MUTUAL LIFE
INSURANCE OOMP ANY AND
LEAVEAN ROBINSON,

Defendants in error.

From the Court of Law and Chancery of the City of Norfolk
Walter A. Page, Judge

Upon the petition of Mabel Wooden, also known:,~$ 41
' ~t!'li... ''-""'
Johnson, also known as Mabel Robinson
·
of error is awarded her to a judgment
of Law and Chancery of the City of N OJ~f:O'lll:
day of August, 1963, in a certain
jW/J~~1;Ji
therein depending wherein the said pe1litilan,~@l'.·
!/11.~~fl1and John Hancock Mutual Life
others were defendants; upon the pet;J::fli,C!l))e;J
for her, entering into bond with
the clerk of the said Court of Law
penalty of three hundred dollars:,_ with
directs.
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MOTION FOR JUDGMENT
TO: JOHN HANCOCK MUTUAL LIFE INSURANCE
COMPANY
c/o Alexander W. Parker, Registered Agent
Mutual Building
Richmond, Virginia
H.R.M.A. - I.L.A. WELFARE FUND and the
HAMPTON ROADS MARITIME ASSOCIATION
c/o Lloyd Christianson
127 Bank Street
Norfolk, Virginia
In accordance with the hereto attached notice, the plaintiff,
MABEL WOODEN, also known as MABEL JOHNSON, by
her attorneys, Goldblatt & Lipkin, hereby moves the Court
for judgment against the defendants, JOHN HANCOCK
MUTUAL LIFE INSURANCE COMPANY, H.R.M.A. I.L.A. WELFARE FUND and the HAMPTON ROADS
MARITIME ASSOCIATION, in the sum of Six Thousand
($6,000.00) Dollars with lawful interest thereon from the time
due and the cost of this action, which said sum is justly due
the plaintiff for the following:
1. That heretofore the said James H. Robinson was duly
and fully insured against death by virtue and under the terms
()f a certain insurance policy in his name with John Hancock
Mutual Life Insurance Company, Group Life Insurance
Policy No. 15585GTC, Certificate No. 987, HRMA-ILA Welfare 'Fund, in the amount of $3,000.00 for natural death and
$~00:.00 in case of accidental death, which said policy was
f•'y in force .at the time of the death of the said James H .
.Di-~p.11W,: hereinafter set forth.
• ·'
· ~he· plaintiff, MABEL WOODEN, also known as
~
. . J~~SON,~ of the said James H. Robinson,
. ·:··.(':',;.!.,
·- Ibf.him
in accordance with the rules and regula.. .'..
.
.
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tions of said defendants and she was the true and lawful and
sole beneficiary of the said James H. Robinson
page 2 ] and of the said insurance and insurance policy on
December 9, 1962.
3. That on said December 9, 1962 the said James H. Robinson died in the City of Norfolk, Virginia by and as the result
of accidental means whereby the said insurance in the sum
of $6,000.00 became due and payable to the plaintiff, the said
beneficiary.
4. That the said beneficiary duly and properly filed the said
insurance policy, proofs of death and claim for the said
insurance with the defendants, who are in the possession of
said documents, proofs and claim.
WHEREFORE, judgment is asked against the said defendants for the sum of $6,000.00 with lawful interest thereon
and the costs of this action.
MABEL WOODEN
By PAUL M. LIPKIN
Of Counsel
Filed in the Clerk's Office the 7 day of February, 1963.
Teste:
W. L. PRIEUR, JR., Clerk
L. M. CALVERT, D. C.
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GROUNDS OF DEFENSE
Defendant, John Hancock Mutual Life Insurance Company,
for its answer and grounds of defense to the plaintiff's Motion for Judgment states as follows:
1. Defendant admits the allegations of Paragraph One of
the Motion for Judgment.
2. The defendant is without knowledge or information
sufficient to form a belief as to the truth of the allegations
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contained in Paragraph Two of the Motion for Judgment and,
therefore, denies the same.
3. Defendant admits that James H. Robinson died in the
City of Norfolk, Virginia on December 9, 1962 as alleged
in Paragraph Three of the Motion for Judgment but denies,
as alleged in said Paragraph, that the death of James H.
Robinson was as the result of accidental means. The defendant denies the remaining allegations of said Paragraph not
heretofore admitted.
4. Defendant admits that the plaintiff duly filed proofs of
death and claim for the proceeds of the insurance as alleged
in Paragraph Four of the Motion for Judgment.
page 8 ]
The defendant is without knowledge or information sufficient to form a belief as to the truth of
the allegation contained in said Paragraph Four, that the
plaintiff is the beneficiary of James H. Robinson and, therefore, denies the same.
5. For its further answer to the Motion for Judgment,
defendant states that the insured, James Robinson, designated
his w)fe, Leav::~son, as the original ~ciary of theaforementioned policy of insurance and that s-iibSequently,
on December 1, 1962, he executed a designation of beneficiary,
naming his sister, Mabel Wooden, as beneficiary of said
policy. Claims for the proceeds oNhe policy have been made
upon this defendant by the plaintiff herein and by the said
Leavean Robinson and separate actions at law have been instituted in this Court by each of these claimants against the
defendant for the proceeds of the policy and the plaintiff
herein has filed a Cross-Claim against this defendant for the
proceeds of said policy in the said action instituted by Leavean
Robinson.
6. The said Leavean Robinson alleges, in the Motion for
Judgment filed in the aforementioned action instituted by
her, that the insured was mentally incompetent and under
duress at the time of executing the designation of beneficiary
dated December 1, 1962 in which the said Mabel Wooden was
designated as his beneficiary and that therefore, said designation is void and of no legal effect. By reason of the conflicting
claims, this defendant does not know who is the beneficiary
of the policy and entitled to be paid the proceeds thereof. This
defendant will forthwith institute an equity proceeding in
this Court asking that all of the parties in interest, including
the plaintiff herein, be required to interplead concerning their
claims, that the Court make a determination of the rights of
the parties with respect to the proceeds of the policy, that
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pending such determination further proceedings
in this action be stayed and that upon such determination this defendant be discharged of all
liability in the premises.
page 9 )

JOHN HANCOCK MUTUAL LIFE
INSURANCE COMPANY
By JOHN M. HOLLIS
Of Counsel
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Court of Law and Chancery filed 3-4-63
By: L. M. CALVERT, D. C.
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In the Court of Law and Chancery of the City of Norfolk
on the 18th day of June, 1963.

*

*

*

*

*

ORDER
This cause came on this day to be heard upon the prayer of
the Bill of Complaint filed herein, the complainant appearing
by counsel and each of the defendants appearing by counsel,
together with counsel for all parties in the actions at law
presently pending in this Court of Leavean Robinson, plaintiff, v. Lloyd Christianson, Agent and Trustee of the H. R.
M. A. - I. L. A. Welfare fund and Hampton Roads Maritime
Association, John Hancock Mutual Life Insurance Company
and Mabel Wooden, defendants, Law Docket No. 6729 and of
Mabel Wooden, Also known as Mabel Johnson, plaintiff, v.
John HOJncock Mutual Life Insurance CompOJny and H. R. M.
A. -l.L.A. Welfare Fund and the HamptonRoaas Maritime
Association, defendants, Law Docket No. 6763, and was argued
by counsel. Upon consideration whereof it is
ADJUDGED, ORDERED and DECREED that the sum
of $3,000.00, which has been paid into Court by the complainant, John Hancock Mutual Life Insurance Company, be
held by the Clerk to the credit of cause Chancery #3467
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pending the further order of the Court; and
It is FURTHER ORDERED that both of the
aforesaid actions at law be, and the same are
consolidated for trial on all issues at the same time and in
a single trial; and it further appearing that the said law action No. 6763 is set for trial on July 8, 1963, it is ORDERED
that trial shall be had on said date in one trial of the same
and of said law action No. 6729, unless for good cause the
case is continued.
And a copy of this Order shall be filed with the papers in
each of said law actions and in the chancery cause of John
Hancock Mutua}, Life Insurance OompOIYII!J v. Lea.vean Robinson et als, all pending in this Court.

page 11 ]
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ORDER
These consolidated law actions came on again to be heard
on August 2, 1963, upon the motion of Leavean Robinson, by
counsel, to award the said Leavean Robinson a new trial
upon the ground of after discovered evidence, and was argued
by counsel for all parties.
page 13 )
And it appearing to the Court after fully hearing and maturely considering the aforesaid motion that the evidence relied upon by the said Leavean Robinson in support of her motion is not such as would constitute
after discovered evidence entitling her to a new trial, said
motion is accordingly overruled, to which action of the Court,
Leavean Robinson, by counsel, duly excepts.
Whereupon it is considered by the Court and Adjudged
· and Ordered in accordance with the findings contained in the
Order entered herein on July 30, 1963, that Mabel Wooden,
also known as Mabel Johnson, also known as Mabel Robinson
Johnson, recover of the defendant, John Hancock Mutual
Life Insurance Company, the sum of Three Thousand ($3,000.00) Dollars and that Leavean Robinson recover nothing
.of the ·defendant, John Hancock Mutual Life Insurance Company; to which action of the Court the said Mabel Wooden,
by counsel, duly excepts on the ground that judgment should
have been in her favor in the amount of Six Thousand ($6,-
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000.00) Dollars; and to all of which action of the Court,
Leavean Robinson, by counsel, duly excepts.
And counsel for the said Leavean Robinson and counsel for
the said Mabel Wooden having signified their intentions of
presenting to the Supreme Court of Appeals of Virginia,
petitions for an appeal to the judgment herein, it is Ordered
that the Clerk shall continue to hold the sum of Three Thousand ($3,000.00) Dollars which has heretofore been paid into
Court by John Hancock Mutual Life Insurance Company for
the satisfaction of the judgment in this action, in accordance
with the Orders entered herein on June 18, 1963 and July
30, 1963.
Enter August 16, 1963

W.A.P.
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NOTICE OF APPEAL
Mabel Wooden, also known as Mabel Johnson, plaintiff in
law action Docket No. 6763, file No. 1963/961 and defendant
in law action Docket No. 6729, file No. 1963/962, hereby gives
notice of her intention to apply to the Supreme Court of
Appeals of Virginia for an appeal from a final order heretofore entered by the Court in the above consolidated law
actions on August 16, 1963, granting her judgment against
the defendant, John Hancock Mutual Life Insurance C<>mpany, · for $3,000.00 and denying her judgment for $6,000.00
as demanded in said law actions.
ASSIGNMENTS OF ERROR
Mabel Wooden, also known as Mabel Johnson, assigns
the following errors, to-wit:
1. That the Court erred in adjudicating that the death of
decedent, James Robinson, was not as a result of
page 17 J bodily injuries sustained solely through accidental means with the meaning of the double indemnity provisions of the policy of insurance in controversy.
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Fred HenZey
2. That the Court erred in granting judgment for appellant
in the sum of $3,000.00 instead of in the sum of $6,000.00.
3. That the Court erred in failing to grant judgment to
appellant in the sum of $6,000.00.
MABEL WOODEN also known as
Mabel Johnson
By PAUL M. LIPKIN
of Counsel
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Filed 10-11-63
H. L. STOVALL, D. C.
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FRED HENLEY,
called as a witness on behalf of the plaintiff, Mabel Wooden,
having been first duly sworn, was examined and
page 26 } testified as follows:
DIRECT EXAMINATION
By Mr. Goldblatt:
·
Q. Mr. Henley, will you please give your name and occupation.
A. I am Fred Henley, Norfolk City Police Officer assigned
to the office of Homicide. .
Q. Mr. Henley, in connection with your duties, did you
have occasion, sir, to investigate the death of one James
Henry Robinson, who died in the City of Norfolk, Virginia,
on December 9, 19621
A. I did, sir.
Q. Now, pursuant to that investigation, sir, did you interview Leavean Robinson 1
A. I did, sir.
Q. I take it, then, sir, when you arrived you went to the
place where this occurred Y
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A. Yes, sir, when I arrived I went to the scene of the accident.
Q. Where was that, Mr. Henley?
A. That was at 1524 West 45th Street, sir.
Q. In the City of Norfolk?
page 27 }
A. In the City of Norfolk.
Q. And whose home was that Y
A. That was the home of Mrs. Leavean V alorie Robinson.
Q. Would you be good enough to tell his Honor what you
found when you got there.
A. Upon arriving, I was· about the fourth police car to
arrive there; the uniformed cars had arrived. In the Robinson home there was nobody present at the time. The deceased, Mr. Robinson, had left the house on his own and
had crossed the street, 45th Street, in a southerly dire.ction
and had went into the lawn of the house directly across the
street and collapsed.
Q. I see.
A. He was still there. Mrs. Robinson was not present at
the scene at the time. She was being transported to Norfolk
General Hospital by a police unit at the time.
Q. Mr. Henley, as respects the condition of Mrs. Leavean
Robinson, what was her physical condition? Did you see her?
A. Shortly afterwards I saw Mrs. Robinson, oh, I'd say
two hours afterwards. I left her at the hospital until she was
treated for an injury she had received at the time of this
occurrence, which was a minor abrasion or a breaking of the
skin of the left shoulder.
page 28 }
Q. What caused that, sir; what sort of a wound
was it?
A. Well, the information I received, and what evidence
was available at the scene, indicated that this was caused
by a .32 caliber bullet wound.
Q. Did you have occasion, Mr. Henley to examine the
weapon that caused the death and the wound that you just
mentioned?
A. I did.
Q. Wliat kind of weapon was it?
A. It was a .32 caliber Savage automatic. It was quite an
old gun. It is not manufactured today. It hal'! a hammer affair
on it that ·instead of coming back on a rolling block like
hammers. do on our firearms, you pulled it straight back on
a pin, and it was still visible to the eye, or the thumb. It
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pulled back, but it was a pin action instead of a rolling
block action.
Q. I see, sir. Well, did it fire as a regular revolver Y
A. No, sir, this weapon would have to be cocked for the
initial firing to fire at the first time, then after the first time
it would fire in a semi-automatic condition by touching the
trigger.
Q. How many times had this pistol been fired Y
A. The pistol, the first I could determine, was
page 29 } fired two times.
Q. What caliber Y
A. A .32 caliber automatic.
Q. Where was the deceased's wound Y
A. In the chest, sir.
Q. Now, did Mrs. Robinson, Mrs. Leavean Robinson make
a statement to youJ
A. She made a statement, sir, and signed it as to her part
in the events or in the occurrence.
Q. Well, would you please state what her statement was
in respect to what occurred Y
A. Is it all right if I refer to my notes on that?
The Court: Yes, sir, that's perfectly all right.
A. Mrs. Robinson stated: "I had gone to church because
I had dreamed of my mother and sister that was dead, and
I saw my face looking horrible in the dream and people was
running all around. I was nervous, and my boy, James, Jr.,
called and asked if I was going to church. I went to church
because my son said that they were going.
"When I got into church they announced my ex-husband's
name that he was in church. We had the service and the
people got into sing·ing, and my daughter-in-law got happy
and started to screaming, and the next thing I
page 30 } knew the dream was before me and I started
screaming. I couldn't talk. I left church screaming. I came home. I was still crying. I was so upset that I
went into my house. After awhile James and James, Jr.
came over to the house. James started talking. He started
arguing. Said he was living· and that he didn't never care
about me and the children and raised his voice like he always do. I couldn't say much because I was still crying. Then
I said he should have did something for Ralph, and he said
he had some change that he would give him. Then he started
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screaming and yelling louder and put his hand on his hip
like he always do. Then he looked at the gun and I looked
at the g-un that was laying on the table near the door. Then
the both of us grabbed for it. I got the gun first and he
gTabbed part of it and my hand, and he had part of it and
I had part of it, and we were wrestling and twisting for it.
Then there was a loud explosion. I thought I had got shot
because he still had his hands on me.'' That was it. That
is the sole statement that she made as to the question about
it. She did give me an answer to a question that I asked her
shortly thereafter, which was how did the second shot happen, and her answer was ''I just don't know. I just remember
one loud report, or two or three loud reports.''
Q. I see, sir. Now, did you :find any other bruises or wounds
on Leavean Robinson and the abrasion that you
page 31 ) mentioned that apparently came from a pistol
shot?
·
A. The only injury that was reported to me or to the
doctor by Mrs. Robinson was the apparent bullet wound
that had injured her.
Mr. Goldblatt: I see. Your Honor, do I understand correctly that the death certificate is in 1
The Court: Yes, that is Exhibit D.
Mr. Goldblatt: You may examine, gentlemen.
Mr. Sacks: I have no questions.
The Court : Mr. Hollis.
Mr. Hollis : Yes, sir.
CROSS EXAMINATION
By Mr. Hollis:
Q. Mr. Henley, I gather that insofar as whether or not
there were any other wounds on Mrs. Robinson, you did not
examine her, did you 1
A. No, sir.
Q. Were there any powder burns on the deceased James
Robinson?
A. On his clothing, yes, sir.
Q. What would that indicate'
page 32 )
A. It indicated that the gun was discharged
within a distance of some few feet.
Q. Just a few feeU
A. Yes, sir.
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Q. And I believe you did say that there was a quarrel before the shooting occurred, is that correct?
A. I stated that she stated to me that she was crying and
that he was raising his voice and screaming at her.
Q. Did she say what he was saying?
A. She stated in a statement that he stated that he was
living and he was happy, and prior to this statement she did
state that he was happy to be away from the house, was the
only thing.
Mr. Hollins: That is all she told you. Thank you.
The Court: Go back to the statement, as to that part where
the gun comes into it, if you will, Mr. Henley.
The Witness: Yes, sir. Right after the statement where
she says he had his hands on his hip. Then he looked at the
gun and I looked at the gun that was laying on the table near
the door, and both of us grabbed for it.
The Court: All right, that is all I want.
page 33 ]

RE-J)IRECT EXAMINATION

By Mr. Goldblatt:
Q. Mr. Henley, did you mention her explanation for why
she had the pistol there 1 Was that mentioned 1
A. I do remember her being questioned about that.
Q. I would like to a:sk you her explanation for having the
pistol in the dining room.
A. Mrs. Robinson stated to me in reference to the position
of the pistol when this occurred, I asked her where she
had obtained the pistol. She stated it was given to her by her.
son and that she maintained it there because she and one
other young girl lived there, her niece, I believe it is, Mrs.
Winford, and that there were reports of prowlers in the
neighborhood, and she stated that the gun normally did not
stay downstairs, that she had had it upstairs in the bedroom
with her, and that when the phone rang when the son called
her, she brought the weapon down and laid it on the table
near the door when she answered the phone.
Q. All right, sir. Did you see any - was any clothing
disarrayed or torn on Mrs. Leavean Robinson when you first
saw her?
A. Mr. Goldblatt, when I first saw her she had been transported to Norfolk General Hospital for treatment of the
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bullet wound that would require removing clothes
page 34 ] by the physician, and what have you, so I didn't
see her clothing prior to her going to the hospital.
Mr. Goldblatt: Thank you. Just one moment.
Q. What time does your record show this shooting occurred, sir?
A. I don't have that with me. If my recollection is correct,
I believe it was about one-ten. Yes, sir. It was after church,
but the time I'm not sure. I don't have the offense report.
I just have my notes on the interview.

Mr. Goldblatt: Thank you very much.
The Court: Is it clear to the Court that your investigation
indicated there was no one else present except these two
parties, the deceased and the wife¥
The Witness: There were three people in the house, your
Honor.
The Court : Who was the other person?
The Witness: That was the young Applewhite girl. Winfred Applewhite.
The Court: Where was she?
The Witness: The information I received, sir, was that
she was in the kitchen out of view.
The Court: Not an eyewitness to the incident?
The Witness: No, sir, not an eyewitness to this incident,
page 35 ]
The Court: All right, thank you.
CROSS EXAMINATION
By Mr. Hollis:
Q. Was the son of the deceased and Leavean Robinson
also present?
A. The information I received was he was right there.
Q. He was right there?
A. Right there, yes, sir.
Q. So, when you say three were present, you are referring
to three in addition to the deceased 1
A. Yes, sir.
Mr. Hollis: All right, thank you.
The Court: All right, you may be excused.

*

*

*

*
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LEAVEAN ROBINSON,
plaintiff, called as a witness on her own behalf, having been
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Sacks:
Q. What is your name~
A. My name is Mrs. Leavean Robinson.
Q. How old are you~
A. I am fifty~one years old.
Q. And where do you live~
A. I live 1524 West 45th Street.
Q. And how long have you lived in Norfolk approximately!
A. I was born in Norfolk.
Q. All your life~
page 37 ]
A. That is right.
Q. Now, you were married to James Robinson,
the man that was the subject of the insurance policy that
we have been talking about this :morning, were you not!
A. Yes, sir.
Q. When were you and he married~
A. We were married October 5th, 1928.
Q. In Norfolk¥
A. In Norfolk.
Q. And were any children born of that marriage~
A. Six children living and - there was six children born
but there are five living children; one is retarded. · ·
Q. Now, the retarded child is how old 7
A. He is seventeen years old.
Q. And what is his name~
A. His name is Ralph Delano Robinson.
Q. And does he reside with you 7
A. Yes, sir.
Q. Was he living with you on the day that James Robinson was shot and died 7
A. Yes, sir.
Q. And had he lived, that is, the retarded child, had been
living with you before that time?
·
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Leavean Robinson
A. All his life.
Q. Now, when if you recall had you and Mr.
Robinson separated~
Mr. Robinson separated - we separated under presfrom outside sources in '58.
Just tell me when.
In '58.

pag·e 38 ]

A.
sure
Q.
A.
Q. 1958~
A. Yes.
Q. And did you ever see Mr. Robinson between 1958 and
the day that he died~
A. Yes. He kept a key to the house and he came any time
he wanted to come.
Q. What was the situation as to the support of the child.
Did he support the child~
A. Yes, sir, he supported him; he was supposed to pay
so much a week.
Q. All right. And that is the only child of your marriage
that was living with you at that time~
A. Yes, sir.

*
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Q. Now, Mrs. Robinson, coming down to the day that
your ex-husband died, what time of day or night was it that
he was shot~
A. It was, I think, right after church time, around one
o ''clock, I think; something like that, or near one.
Q. And was it a Sunday?
A. Yes.
Q. And had you been to church'
A. Yes, sir.
Q. And now, can you tell us briefly how did it happen that
James Robins on was in your home that Sunday after church'
A. Well, I had gone to church because my little granddaughter wanted to go to church with me, and Q. Without going into all the details what was he doing
at your house~
A. Well, he came over and came back to the kitchen where
I was with my oldest son.
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Leaveam Robinson
Q. What is your oldest son's name~
A. James Robinson, Jr.
Q. And how old is James Robinson, Jr. f
A. He is twenty-eight years old.
Q. He is here today?
A. Yes, sir.
page 41 )
Q. And did he and your ex-husband then come
together~

A. Yes.
Q. And without going into what he told you and what you
told him, what was the nature of his being there; why was
he there~
A. Well, he usually came in any time he want~d to come.
I guess he was just visiting that day.
Q. All right. Well, tell the Court then what happened while
he was there that Sunday.
A. He came in. I was back in the kitchen preparing dinner,
and I was crying because I had- I was still crying. So, he
started to talk a minute or two, and I asked how he was
feeling, I had heard he was sick, and I asked him how he
was feeling. He said he is feeling pretty good, and then he
said he was living and getting along fine in a general way.
So, I asked him would he have dinner. He said uo, he was
going over to his mother's and we had a few words.
Q. What sort of words f
ion.
1A. Well, I mean a conver
I Q. Well, now, were. u :fi li · ~
\ / A. No.
\1

Q.

Arguing~

A. No.
page 42 ·)

Q. Well, go on with what happened.
A. So, then after he said he wasn't going to
have dinner we all started to go toward the front door, and
as we got toward the front door he turned back t~hasize
that he was liv~d so -well, I sta:rtea--Q. Well, what did he say~ You say he emphasized that
he was living welU
A. Well, he just threw his hand back on his coat like that
and started saying "I'm living and I'm living good," as
though, you know, like that like he was - I reckon he meant
that he had plenty of money or something. He was living
good or something.
Q. All right.
A. And when he throwed his hand back to look, you know,
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he was emphasizing his shoes and things, or his clothes, I
guess, I really don't know; but I was getting ready to tell
him about Ralph. I started to make a statement about Ralph,
and while I was making the statement to him about Ralph
I noticed his eyes was looki:rrg"atS<nnethi.ng_.
Q. What kind of statement were you making about the boyY
A. I was going to tell him th&i, Ralph was - I told him that
it was nice he was living well and getting along well, but
Ralph, I started to say you could do something for
page 43 ) him, but I didn't - I couldn't finish it because
I never got that far, seeY
Q. What happened?
A. I just said ''Ralph'' and then he was looking - when
I saw him lookin.gin a fixed way at some.thing, I looked too,,/
and he was loo~.Wg at the gJm o;o. tb&. co:f:Ie.e_~e.
y
Q. What gun?_
··
A. It was the gun that I had used to keep for protection
· in the house because there was no man there, just me and
Ralph and my granddaughter.
Q. How old is your granddaughter?
A. She was seventeen years old.
Q. And how long had you had the gun Y
A. About nine or ten years.
Q. And where had you gotten it Y
A. We had a confectionery shop and a place of business,
and we had got the gun then, and when my son moved away he
left the gun at my house.
Q. And where did you generally keep the gun?
A. Under my pillow or either in the drawer by the bed.
Q. Was that upstairs or downstairs Y
A. Upstairs and downstairs ; and sometimes I put it m
the dining room drawer.
Q. And why was it sometimes you would bring
page 44 ) it downstairs Y
A. Because we had always been afraid in that
:house, because James had seen a man running from the lane
..- see, we live in a sort of isolated spot - and he had saw a
man running from the lane one day about five-thirty or six
o'clock, jump in a car and run off, and then we had other
prowlers there.
Q. Why did that necessitate your bringing it downstairs
to the dining room and putting it in a drawer?
A. Because I got up early. I work most of the time, when
I worked. I got up at five-thirty and six o'clock, and I would
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bring it downstairs to go get my paper on the porch. That
was the reason I bring it downstairs, but I didn't carry it
on the porch. I would leave it on the coffee table and get
the paper, and then I would go into the kitchen or dining
room and read the paper, and then when I went upstairs
to dress to go to work or to church, I would carry it back
upstairs.
Q. Would you do that almost just about every day¥
A. Yes, sir.
Q. All right. Now, where was the gun that you said James,
your ex-husband., was looking at; where was it 7
A. It was in the living room near the door on the coffee
table.
Q. Now, how come it was on the living room
page 45 ) coffee table if you usually had it in the dining
room drawer 7
A. Well, when I went out to g·et the paper, see, when I
went out to get the paper that morning, while I was picking
the paper up the telephone rang, and I ran upstairs - my
telephone is upstairs - so I ran upstairs to answer the
telephone.
Q. Who was it 7
A. It was my son.
Q. Is that the boy who is here today?
A. Yes, sir.
Q. And without going into the conversation, what was the
purpose in calling you at that time of day?
A. He called me to tell me was I going to church, did I
feel like going to church, because I had been ailing and that
Kathy, my granddaughter, wanted to come by and wanted
to go to church with me and they would come back to my
house and have dinner with his wife and my little granddaughter.
Q. All right. What did the telephone call have to do with
the gun, if anything T
· . A. Well, I forgot about the gun by running upstairs, and
then when I came downstairs to get the gun I got another
telephone call and it was my daughter across the street that
had rheumatic fever ever since she was two years old. She
had an attack of cardiac that week and I thought I
page 46 ) had lost her that Friday.
Q. Well, now, then are you saying that the gun
was there because you had forgotten it 7
A. Yes, sir, because after that she called me and said come
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over here, please, and cook my dinner, get my dinner on,
and then g·et your dinner on, then go to church.
Q. All right. Well, now, going back now, if you will, please,
to the time you say - well, had the gun entered into any
conversation between you and James T
A. James who~
Q. James Robinson, your husband Y
A. No, no, sir.
Q. Well, now, what is the first time that the gun came into
the picture at all between you and James, your husband¥
A. Well, while he was throwing - I think when he threw
his hands back to look down his pants, I think that's how he
glimpsed the gun.
Q. Well, now, where was he then with reference to the
front door of his home¥
A. He was near the front door.
Q. How close or how far from it¥
A. I guess about like that. (Indicating)
Q. Are you indicating maybe a foot and a half or two
feet~

page 47 )

A. Something like that.

The Court: That is close enough.
The Witness : A foot and a half or two feet; something
like that. And the coffee table was sitting· about so far.
By Mr. Sacks:
Q. Well, how near or far is the coffee table from where
he was standing Y
A. Well, the coffee table was right by him.
Q. Well, we don't know; we have never been there; what
do you mean ''right by him Y''
A. Well, the distance, I guess, from the - about like that.
(Indicating)
Q. Well, that is maybe two and a half feet Y
A. All right; and the coffee table was like this. The coffee
table sat in front of the sofa.
Q. All right. Now, he looked at the gun in an odd sort
of way? And then what happened Y
A. And when I looked to see what he was looking at, he was
looking at the gun, because I didn't really know what he
was looking at. But when I looked to see where his eyes
was looking it was the gun he was looking at.
Q. Go right on with your testimony.
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A. And when he looked and saw I was looking at
page 48 ] him, then he reached for the gun. I don't know
what he meant- now, he had been sick, but he
reached for the gun as though he was going to take it, so I
reached for the gun and both of us- he grabbed me and I
grabbed him, and the g-un exploded.
Q. Now, who else was there in the room 1
A. Well, when my son - he was - all four of us was
together; the four of us was together.
Q. You have got to name those.
A. Kathy, who was three years old.
Q. That was who~
A. Kathy, my little grand baby.
Q. The grand baby 1
A. Yes; Kathy.
Q. All right.
A. The baby brother - I mean James, Jr.; James, Jr.;
I call him baby brother, but it is James, Jr., my husband and
myself; all four: of us was walking to the door together.
Q. All right; all right, what was James, Jr. - how near
or how far away was he when the gun exploded Y
A. He was right in the group - well, when the gun exploded he was right between us, because when he heard the
scuffle he turned back and jumped right between us and
tried stopping it in every way he could.
Q. All right. Now, what .happened right after
page 49 ] that; was' anybody shot~
A. There was an explosion and then there was
another explosion and I was hit. I was knocked from my
husband's grasp.
Q. All right, go ahead.
A. And the last I saw him he was walking toward the
door and I was falling towards the floor.
Q. Now, Mrs. Robinson, you were injured by the gun;
you were shot or grazed Y
·A.. Yes, sir.
Q. And taken to the hospital¥
A. Yes, sir.
.
Q. Now, other than what you have told us had there been
any :fighting between you and your husband, anybody hit
at you, either one of you Y
A. No, sir;
Q. And is what you told us exactly what happened Y
A. Yes, sir.
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*

*

*

*

*

CROSS EXAMINATION

page 50 )

By Mr. Goldblatt:

*

*

*

*

*

Q. I believe your late husband was paying under order of

court to pay $20.00 a week for the support of that boy-?
A. Yes.
Q. - the retarded boy?
A. Yes, sir.
page 51 )
Q. But he was not under any order to pay you,
is that correct?
A. We had an agreement before the divorce.
Q. I see.
A. And we met in the City Hall and we had an agreement
in the hall.
Q. But there was no alimony allowed in this divorce?
A. I would like to explain why it wasThe Court: Well, it's not material.
Mr. Goldblatt:· All right. I have no further questions.
The Court : Mr. Hollis.
CROSS EXAMINATION
By Mr. Hollis :
Q. The $20.00 per week alimony - I mean not alimony but
support for the retarded child, was your ex~liusband up~to~
date in those payments 1
A. No, he wasn't.
Q. How far was he behind 1
Mr. Lipkin: Your Honor, I object. I don't think it is
material.
'
page 52 )
Mr. Goldblatt: We submit that is not relevant.
The Court: I am going to allow it.
Mr. Goldblatt: All right.
Mr. Lipkin: Note an exception.
The Court: Exception noted.
A. He was supposed to pay from June the 7th, or some~
thing like that. I think he had paid just about three times.
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By Mr. Hollis :
Q. All right.
A. And they were not full payments. They were just
fifteen dollars and ten dollars.
Q. He would have been about half a year behind in the
support payments for the child; is that righU
A. Well, roughly speaking.
Q. And had you ever spoken to him about paying these
payments¥
A. Yes, I have wrote to him and I have talked to him ott
the telephone about it.

*

*

*

*

*

*

*

*

*

*

page 55 )

Q. Then you were having what you might call a running
argument, were you not, with your husband over
page 56 ) the payment of support money¥
A. No, no; uh-uh. The argument was all over.
When we met I wrote him to that effect and told him we didn't
have to argue. He didn't want a divorce, see, and I wrote
him to that effect, that we didn't have to argue about that;
we could be divorced peacefully and it wasn't no such thing
as an argument. We weren't arguing. He met me in the hall.
It was pleasant.

*

*

*

*

*

*

*

*

*

*

page 57 )

Q. Now, when he came to the house that day, I think you
said he put his thumbs under his lapels and said "I'm living,"
and you took that to mean that he was living well T
A. Yes, I did.
Q. So you thought he had plenty of money, didn't you T
A. No, I didn't think he had plenty of money, but it was
near Christmas, you know, and I felt like Ralph, and I ha,d
wrote him to that effect, that Ralph wanted something for
Christmas, a record player, and I knew if he didn't help me
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to get it I would get it for him, so I was reminding him. We
never said the word money between us, and the circumstances
happened like it did, the word money was not expage 58 ] changed ; a dollar bill or money was not exchanged
between us.
Q. The pistol that was there that day, had you ever fired
it before?
A. No, sir.
Q. You had not?
A. No, sir.
Q. Did you know how it worked?
A. Well, I had a general idea but I didn't know how it
worked, I mean.
Q. What was your understanding of how it worked?
A; Well, I have felt like if anybody come in the house I
would tell them that I had a pistol warning them to keep from
hurting us.
Q. How would you fire that pistol; what was your understanding of A. I guess you would :fire it, I guess the same way that you
would any other pistol, try to pull the trigger, if you had
to pull the trigger.
Q. Do you have to pull the trigger? Is that all you have
to do!
A. I gues~ that's all. I never fired it.
Q. You never fired iU
A. No.
Q. Did you know whether or not you had to pull the trigger
back on this gun to shoot it?
page 59 ]
A. I don't know; I'm not sure.
Q. You are not sure!
A. Uh-uh.
Q. Now, the gun was lying on the table. How high was
this table?
A. The table was about this high, something like that.
(Indicating)
Q. About three feet!
Mr. Lipkin: Yes.
By Mr. Hollis :
Q. From the floor. Was your husband taller than you or
about your height?
A. He was just about - he was supposed to be two or
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three inches taller than me, but I noticed in his last sickness
he was sort of bent over. He was just about my height or a
little taller.
Q. Anyway, the gun was at a point that either or both of
you, to get to it, would have to bend over; didn't you Y
A. That is right.
Q. Why did you go for that gun Y
A. I went for the gun because he went for it.
Q. Do you know why he went for iU
A. I don't know. He had a fixed look on his
page 60 ) face and he either panicked or mistook - I feel
like he mistook the idea thinking that by seeing
the gun it might be violence or something, but he mistook the
gun and grabbed it, because the gun wasn't there- it was
there by accident; it wasn't there for any bad purpose or
anything like that.
Q. Well, you say you were not arguing; is that true Y
A. That is true.
Q. Well, why did it bother you when he grabbed for the
gun?
A. Well, I didn't want him to do anything that was foolish
with it.
Q. What made you think he would do anything foolish with
iU
A. Well, there were certain reasons in the past, I think,
that made me think that he might do something with it.
Q. What were those reasonsY
A. Well, I wouldn't like to say if I don't have to.
The Court: Answer the question.
A. Well, there were numerous beatings.
Q. Well, anyway you had had arguments over the years 1
A. Well, not so many arguments, but if I might
page 61 } tell the truth The Court: Well, you are under oath to tell the truth.
A. (Continuing) Well, I have had brutal beatings over
the years.
By Mr. Hollis :
Q. Any of those times did you have a gun handyY
A. Yes, one was in the house for ten years.
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Q. But was the gun ever out on the table at any of those
times?
A. In the drawer.
Q. ·It was always in the drawer Y
A. In the daytime it would be in the drawer; at night it
would be under the pillow.
Q. This time it was on the table Y
A. Yes.
Q. Out in plain sight?
A. Yes, sir.
Q. In reach of both of you Y
A. Yes.
Q. And he could see it~
A. Yes.
Q. He did see it Y
A. Yes, sir.
page 62 ]
Q. And you saw it. I ask you again: Why did
you grab for the gun when you saw him go for it Y

Mr. Lipkin: Excuse me. Isn't that repetitious? She
answered it completely.
Mr. Hollis: Your Honor, she did not answer it completely.
The Court : I think she has answered the question.
A. I grabbed it to keep him from hurting anybody in the
house or anything happening. I mean I didn't know just what
his thoughts were. I thought he miscalculated, or I didn't
know what his thoughts were.
Q. And at the time he grabbed for it you thought he was
grabbing it because he was .going to hurt you~
A. No, I just didn't know whathis actions were going to
be. I couldn't say what it was, because he had been sick.
Since these happenings I heard he was sick under the care
. of the doctor, and he might have panicked; hQw do I know?
Q. He grabbed for the gun first; is that true Y
A. That is right.
Q. Now, when you grabbed for the gun was his hand on iU
A. His hand was almost on it.
Q. And who got it first~
page 63 ]
A. I put mine right under his and grabbed it.
He crushed me.
Q. How did he crush you~
A. He grabbed me by force and grabbed my hand and
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twisted my arm around and did everything within less time
than a minute. It was a struggle.
Q. Did you have the gun in your hand at that point?
A. Both of us had it; both of us had it.
Q. He h~d one hand on your hand?
A. Yes.·
Q. Is that what you just said?
A. Yes. When I touched it his hand touched mine.
Q. Where was his other hand?
A. Both of our hands - he was using both - both of us
was using both hands, I believe.
Q. Was your finger on the trigger of the gun?
A. No, sir.
Q. It was not?
A. No, sir.
Q. There had been no words between you prior to the time
either of you picked up this gun¥
A. No, sir, because I was still jostling from the church
service. No, sir, it was no argument.
page 64

J

*

*

*

*

*

Q. Now long had he been there before the shooting occurred?
A. I guess about five or six minutes. I really don't know.
Q. Now, when you went for the gun was it your intention
simply to keep it away from him?
A. No, I was trying to get it around out of his reach. That
was what I was trying to do.
Q. Had he ever gone for a gun before around you?
A. I wouldn't like to say. I don't guess he has.
page 65 )
Q. He had not. And you had never gone for
a gun?
A. No, I wouldn't dare go for a gun for him.
Q. I mean how did you get shot!
A. I really don't know.
Q. Did you get shot before he did or do you know?
A. I don't know ; I don't really know. I really don't know.
I only know there was two explosions all simultaneously right
behind each other, and I don't know who was hit first. In
fact I thought-it was me was the only one that was hit.
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Q. Where was your son at the time you and your ex-husband
were wrestling for the gun T
A. He was there wrestling. too trying to get hold of the gun
too.
Q. He was wrestling tooT
A. Trying to stop us, trying to push us apart, trying - we
-nobody had time to say a word because it was too shocking.
It was just so quick and so shocking till nobody could even
utter a word.
Q. There was a scuffle!
A. That is right.
Q. And all three of you were in itT
.
A. That is right. See, when my son had his little baby by
the hand, I think all of us was casually
page 66 ] talking. That's why I thought - we had a greeting and everything. He was leaving, getting
ready to leave.
Q. And you were afraid that the one who got the gun would
end up shooting somebody else, weren't you!
A. Well, I didn't want him to hurt anybody. My grand
baby was there; my son was there, and me, and I didn't want
him to hurt anybody.
Q. All right. And you don't --.
A. I didn't even want him to hurt himself to tell you the
truth.
Q. You don't know who fired the first shot!
A. No.
Q. And it was all in. your home!
A. Yes, sir.
Q. ·And did he have his hands on you when the shots were
:fired!
A. Yes, he had his hands on me and I was knocked - it
seemed like to me I was knocked on the floor, knocked from
him.. I was knocked from him, as I remember. I was falling
from him or something.
Q. Now, were you interviewed by Officer Fred Henley,
detective!
A. Yes, sir.
Q. And didn't you tell him that before the shooting that
James Robinson came to your house and started
page 67 J arguing and said that he didn't care about you or
your children!
·
A. No.
Q. You deny that you told h.im that!
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A. Yes. I don't remember telling him that.
Q. You don't remember telling him that?
A. No.
Q. But you are not sure that you did not tell him that 1
A. No, he didn't say that; not that way, no, no. He didn't
say that, uh-uh; uh-uh.
Q. So you deny saying that to the police officed
A. Yes, I Q. And do you deny that you told him there was a quarrel
- Officer Henley¥
A. Well, I don't think I did.
Q. But you might have Y
A. The only thing - the only thing, if you can consider
getting ready to say, I started to say give - since you are
living so nice, give Ralph something. If you consider that a
quarrel; but I don't consider that a quarrel, not with him,
because when he quarrels you can hear him down the street.
I mean he would raise his voice.
Q·. Did you tell him that you were crying at this
time!
page 68 }
A. He saw me crying.
Q. I mean before you were shot 1
A. Who!
· Q. Did you tell the officer that you were crying¥
A. I think I did. I was crying, so I don't know whether I
told the officer that or not, but I was crying, I believe, when
he came in.
Q. But just before your husband shot you were you crying;
or you shot him Y
A. I had sort of dried my tears up when my- I had come
in. I came in and I was crying.
Q. Isn't it true that you were still crying at the time that
you both went for the gun!
A. I don't know - no, uh-uh; no, because he had talked a
few minutes and I had sort of wiped the tears away, and
. then we all started toward the door. No, I wasn't really
crying then because - I was crying - we had had a nice
time at the church.
Q. A nice time at the church 7
A. Yes.
Q. And if the police officer says that you told him there was
a quarrel, then he is mistaken Y
A. Yes - a quarrel according to the kind of quarrel that
we generally had, yes, I would.
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Q. Well,_ what kind of quarrel were you having?

page 69 ]

A. We were just talking then; I was glad to
see him being I heard he was sick, and I was glad
to see him feeling that good.
Q. But you were having a quarrel of some type?
A. I wouldn't say that, no. I wouldn't say that that we
were really what people would call fussing, no; and it wasn't
any argument about money because I felt like he was sick.
A lot of things was done on account of his still being sick.
I didn't press him, and I knew he was under duress and had
been under duress for years.

*

*

*

*

*

*

*

*

*

*

page 72 ]

JAMES H. ROBINSON, JR.,
.called as a witness on behalf of the plahitiff, having been
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Sacks:
Q. Tell us your name.
A. James H. Robinson, Jr.
Q. And where do you live?
A. 732 Reliance Avenue, Chesapeake.
Q. And what do you do for a living?
page 73 ]
A. I am employed as a school teacher and also
a longshoreman.
Q. And where do you teach school?
A. Rosemont Junior High School.
Q. How long have you been teaching school?
A. Three years.
Q. And you are the son of James Robinson, now deceased,
-and Leavean Robinson?
A. Yes.
Q. And were you living in Portsmouth at the same address
on the day, or at the time that your father was shot and died?
Q. You were living then at the same address!
A. 732.
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Q. And were you in Norfolk at any time on the day that
your father died?
A. Yes.
Q. And what time did you come over here?
A. Approximately quarter to twelve, I guess; quarter to
twelve.
Q. What was your reason for coming over here?
A. Going to church.
Q. And who did you come over here with to go to church!
A. My wife and daughter.
page 74 ]
Q. And had you seen or talked to your mother
that morning?
A. I called her earlier that morning to check and see if she
was going to church and discussed the matter of the church.
Q. And how about your father James, where was he living
at that time?
A. He was living at 1711, I think, Elmwood Street.
Q. In Norfolk?
A. In Norfolk.
Q. Well, now, had you seen or talked to him before you
got to church that morning?
A. No.
Q. Now, when you went to church, who was there as regards
your mother and father; either one of them?
A. My mother was there. I didn't know my father was
there until a person, the lady who was reading the announcements, she was announcing the witness - I mean the visitors;
and in doing so she called the presence of James H. Robinson, and I was quite embarrassed because I thought she was
talking to me.
Q. Was this the first time you knew that your father was
there?
A. Yes.
Q. Well, now, after church did you see and talk
page 75 ]
to your father?
A. Yes, I did.
Q. Did you all go anywhere together after thaU
A. Well, I suggested to him to go down to visit my sister
who had been sick.
Q. What is her name1
A. Joan Hamilton.
Q. And where does she live; where was she living then!
A. She was living at 1529 - 45th Street.
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Q. Where was her home with reference to your mother's

home~

A. Across the street.
Q. Well, now, did you and your daddy leave together!
A. Yes.
Q. And where were you going~
.A. Well, I suggested to him let's go say hello to mama
while he was in the section.
Q. While he was in the section~
A. While he was in the section.
Q. Where was your mother while this conversation took
place~ Was your mother there in the conversation~
A. No.
Q. Was your mother at church~
page ·'(6. J
A. No, I saw her in church.
Q. How about.-after church, were you with your mother~
A. No.
Q. Did you see your mother with your father after church Y
A. No.
Q. Now, where did you next - well, where did you and
your daddy go~
A. Well, we left my sister's house and started down the
street.
Q. When you left the church where did you go with your
daddy; where was the first place you went~
A. We went across the street to say hello to one of my
friends, another longshoreman.
Q. After that where did you go~
A. From there he went in the back of the church.
Q. From there whose home did yoU: go over to after thatT
A. We went to my sister's home.
Q. Was this the first home you visited¥
A. Yes.
Q. And who went¥
A~ My father and I.
Q. And where did your wife and your baby goY
page 77 J
·A. My wife went to my sister's house and she
had the baby at my sister's house.
Q. All right. Well, now, where did you go after you and
your father went to your sister's home~
A. Well, I suggested to him to go to visit my mother and
my daughter, we went to my mother's home.
Q: ·You went to your mother's homeY
A. Yes.

32

Supreme Court of Appeals of Virginia

James H. Robinson, Jr.
Q. What advance notice or what advance warning did_your
mother have that you were coming over there with her former
husband T Did she know you all were coming to her home t
A. No.
Q. All right. And when you got there who was at your
mother's homeY
A. My mother was there and my niece was there.
Q. What's her name Y
A. Winifred Applewhite.
Q. All right, anybody else Y
A. My daughter, my father and myself.
Q. Was Ralph there Y
A. I don't recall seeing Ralph.
Q. All right. Without going into all the conversation,
who said what, what was the nature of what
page 78 } happened when your daddy got there t
A. Well, he spoke and said he had been a little
sick.
Q. Well, without going into the words was it general conversationY
A. It was general conversation.
Q. All right. Now, were there any words or arguments
between anybody there that morning!
A. No.
Q. Nothing at allY
A. No.
Q. How long was your father there!
A. Oh, approximately ten or twenty minutes, I guess.
Q'. All right. What room of the house were you all in T
A. Well, we were in the dining room at the time. And
then we walked into the living room.
Q. All right. Now, did you witness a shooting or anything
unusual that morning?
A. Yes, I did.
Q. All right. What room of the house did it take place inT
A. In the living room.
Q. And tell us what you saw about that.
page 79 }
A. Well, let's see. We were going out of the
house and saying good-bye.
Q. Who was going out~
A. My father, my daughter and myself -Q. All right.
A. -were going out. And as we were going out my daughter said something to me. I can't recall just what.
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Q~·.~ow old is she?
A. She's three.
Q. All right, And A. And. in the meantime there was some sort of a discussion·· going on and I saw a struggle and then I heard a
sound, the sound of a explosion or a gunshot, and then at
that instant I went toward my parents who was struggling for
the gun then. By the time I got there another shot went off
and immediately my father went out the door. My mother
fell and I picked up the gun and called out the street for help
or something. I don't recall exactly what happened.
Q. Well, now, you are going into after it, but what was the
first you saw or heard that was unusual about the shooting?
What attracted your attention Y
A. Well, I did hear a little, I'd say a little oath, but I can't
recall exactly.
Q. Well, · novv-, you used the word ''discussion;'' ''there
was a discussion.'' Who was in that discussion T
page 80 ]
A. My father and mother.
Q. All right. Where were they in the house
then?
..A. They were in the living room.
Q. How ·near or far away from the front door were they
roughly?
A . ..Approximately five - ten feet.
Q. ..And how near to them or far away from them were you?
A. Oh, I'd say approximately fifteen feet, I guess.
Q. And do you know what the nature of the discussion or
the oath wasT
..A. Oh, they were talking about their conditions. I think he
was saying something about he had been sick but he was as
well as he can expect, or something of that sort, by himself.
Q. Was it an argumenU
..A. No, it wasn't an argument.
Q. Did you say somebody used an oath T
..A. Yes, it was an oath but I don't know what it was.
Q. Was it everyday conversation or what were they talking about? Did one of them use an oath, if you know?
A. Pardon?
page 81 ]
Q. You say you heard profanity?
..A. Yes, I did hear a word.
Q. Well, were they using profanity all that morning?
..A. No.
Q. What were they discussing, if you know?
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A. Well, as I said before he was discussing his condition.
Q. And somebody used profanityt
A. Yes, he said an oath.
Q. All right. Now, do you know where the gun come from 1
A. I don't know where the gun came from.
Q. Where was the first place you saw the gun that morning!
A.. The first pJace I saw the gun was in their hands.
Q'. Had you seen it before?
A. No.
Q. Had there been any reference - had anybody said anything about it before this t
A. No.
Q. Had you seen the gun before that day!
A. Yes.
Q. How long had your mother had itt
A. She had it approximately since '53 or '54.
page 82 }
Q. Do you know why she kept it there 1
A. Yes.
Q. Why!
A. For her protection. There were no men in the house.
Q. All right. Now, what did you do when you- what was
the first thing that made you go over toward her, was it
when the shot rang out or was it the discussion!
A. When I heard the strugg·le and heard the shot. I don't
know what sent me there, but I did.
Q. All right. Now, how far away from them were you
when this first shot rang out?
A. Well, I was a distance, I would say between fifteen feet.
Q. All right, and what were they doing, the two of them t
A. They were struggling for the gun.
Q. And can you describe them. Were they side by side
or facing each other?
A. Facing each other.
Q. And did anybody have hold of anybody!
A. Well, it looked like their hands could have been on
each other's hands.
Q. And where was the gun?
page 83 }
A. The gun was moving in the air, moving
around.
Q. Right between the two of them!
A. Yes, between the two, this way. (Demonstrating.)
Q. Had anybody struck anybody¥
A. No.
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Q. All right. What did you do when you got there T You
went over to them, didn't you T
A. Yes.
Q. Well, what did you doT
A. I don't recall exactly. It happened so quick, I don't
know every little thing.
Q. Well, did you get into itT Did you touch anybody?
A. I don't recall.
Q. All right. Now, did you hear another shot T
A. Yes, I heard it.
Q.- And what happened after the second shot T
A. At the second shot mother fell. My father went to the
door and I picked up the gun and I went for help.
Q. Well, had there been any threats or anything by anybody?

-.-- Mr. Hollis: Your Honor, I haven't objected so far, but The Court: Sustained.
Mr. Sacks: That is all I have. Answer these
p~e 84 ) other gentlemen.

,.

The Court: Any questions, Mr. Goldblatt?
CROSS EXAMINATION
By Mr. Goldblatt:
Q. When had your father lasted visited, perhaps as far
as where your mother lived T
A. I would say in about two years. I guess longer than that.
Q. Was this conversation that you heard between them
any different than the other conversations that they normally
had in tone?
A. I don't follow you.
Q. Was the tone of the conversation between your mother
and fatherA. It was in a normal tone.
Q. Normal. So there is nothing from the conversation or
anything that you saw that would have led you to believe
that violence or serious injury was going to occur, is that
correct¥
A. I didn't get your last -
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Q. I say you had no reason to believe this would have
happened~

page 85 }

A. Oh, correct.

Mr. Goldblatt: All right.
The Court: Mr. Hollis.
CROSS EXAMINATION
By Mr. Hollis:
Q. You said, if I understood you, that you had started out
the door with your little child~
A. No, I didn't say that.
Q. You had not started out the door!
A. I said we started toward the door.
Q. Started toward it, and you had gotten out!
A. No.
Q. Well, now, when you say "we" exactly of whom were
you speaking~
A. I am talking about the four of us; my mother, my
daughter, my father and myself.
Q. Who was closest to the door at this point!
A. I think my father was the closest to the door.
Q. And where were you and your daughter?
A. What do you mean~
Q. Where were you and your daughter~
A. Well, we were behind my father at a dispage 86 } tance.
Q. What were you doing~
A. Talking to my daughter.
Q. You were in the same room with your parents 1
A. Correct.
Q. When you first realized that something was wrong you did realize that, didn't you, at some point that something was out of the ordinary?
A. Yes, when I heard the shot.
Q. When you first realized that where were you T
A. Still in the living room.
Q. And you heard a shot~
A. Yes.
Q. You had not noticed any scuffle at that time, had you 7
A. Pardon~
Q. You had not heard any scuffle at that time?
A. Well, I had heard a scuffle ; yes.
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Q. So you did have something before the shot to call your
attention to the fact A. Well, at the time I heard somebody and didn't pay
it any attention because as I said I was talking to my daughter
and then I caught a glimpse for a second, which was mostly
I saw a scuffle going on.
·
Q. When you heard somebody who was it that you
heard?
page 87 ]
A. Well - pardon me Y
Q. 'Who was it that you heard before the shot?
You said you heard somebody?
A. Well, in the conversation I heard my father talking
about his condition.
Q. You heard your father?
A. Yes.
Q. What did he say about his condition Y
A. Well, I can't quote him; I can't recall.
Q. Well, what was it that called - what was it that was
out of the ordinary about your father talking about his condition!
A. Oh, he had been sick.
Q. He had been sick Y
A. Yes, sir, he was sick. Now, he had been sick; he was
sick.
Q. Did this indicate any sort of an argument to you?
A. No.
Q. I ask you again what was it that somebody said that
indicated to you that there was anything out of the ordinary?
A. Nothing.
Q. You just said that there was.
A. Not out of the ordinary.
Q. Was the shot the first thing, then, that
page 88 ]
called your attention to the fact that there was
something out of the ordinary?
A. I don't follow you.
Q. All right. Let me see if I can put it to you simpler.
A. Thank you.
Q. At some point while you were in that room you knew
that things were not all peaches and cream, didn't you?
A. At some point?
Q. Yes.
A. Yes.
Q. Was this when the shot was fired?
A. As I said before I was talking to my qaughter when
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I glimpsed a struggle, and then I heard a shot, if you want
to call that out of the ordinary.
Q. You glimpsed a struggle before you heard A. Yes, I said I was talking to my daughter and I glimpsed
a struggle.
Q. Had· you heard anything before you glimpsed the struggle?
A. Well, in this conversation I did hear an oath. That
is nothing unusual.
Q. Nothing unusual about the oath 1
page 89 ]
A. No.
Q. So that did not attract your attention 1
A. No.
Q. What was the oath?
A. I think he said God damn or God something. I don't
know.
Q. And you say your father was talking to your mother
at that point¥
A. Yes.
Q. And was he talking in a normal tone of voice?
A. Yes.
Q. Now, when you heard the scuffle what did you do!
A. Well, before I could do anything then I heard the shot.
Then I moved towards my parents.
Q. Did you see anything before you heard the shot T
A. Did I see anything?
Q. Between your father and mother?
A. (Pause).
Q. Maybe I can help you. Where were you looking when
the shot was fired'
A. When I seen the scuffle I went towards my
page 90 ] parents.
Q. And you saw themA. Oh - go ahead.
Q. Well, before the shot was fired were you looking at
them?
A. Before the shot was fired' I had glimpsed them and
I was looking at my daughter.
Q. You had your back to your parents T
A. No, no.
Q. Well, they were in the same room with you, weren'tthey!
A. Yes, but I didn't have my back towards my parents.
Q. Were you looking at them T
A. No, I had glimpsed my parents.
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Q. Well, when you glimpsed them what were they doing!
A. They were in the midst of a struggle. I said that before.

By The Court:
.
· Q. Tell us what you mean by a struggle. What ~id you see Y
A. Well, what I saw when I was almost bent to the side
talking to my daughter, I saw a struggle. I saw
page 91 ] hands moving in a struggle and then when I did
get my composure the gun went off and I pro! ceeded towards my parents.
·By Mr. Hollis :
Q. All right. Did you see the gun on the table prior to the
time the scuffle occurred¥ .
A. No.
Q. And did you see either of your parents pick the gun up
from the table Y
A. No.
Q. So you don't know who picked it up first Y
A. No. .
Q. And had you ever fired that gun Y
A. I think - yes.
Q. Do you recall how it operated¥ ·
A. What do you mean operated Y
Q. What did you have to do, assuming the gun to be loaded,
to fire iU
·
A. To fire iU
Q. Yes, what did you have to do¥
A. Pull the trigger.
Q. Just pull the trigger Y
A. Yes.
Q. You didn't have to pull the hammer back Y
A. No.
page 92 ]
Q. Did you get your hand on the gun during
the scuffle Y
A. No.
Q. Who had the gun after the .shots· were fired Y
A. When the shots were fired, as I stated before, my mother
fell to the floor and my father went out the door and I picked
the gun up.
Q. The gun was on the floor Y
A. I picked it up off the floor or either the chair. I can't
recall which.
Q. Do you recall which of them dropped iU

r:-.-
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A. No.
Q. And did your father and mother have any discussion
that day concerning your retarded brother 1
A. Now, I can't recall.
Q. Do you recall whether they had any discussion concerning money to support your retarded brother1
A. I can't recall that.
Q. You don't remember!
A. No.
Q. You don't say they did not; you just don't remember T
A. I don't remember, as I said. I don't know.
Q. All right. Did you make a statement to the police officer
after the accident happened 1
page 93 }
A. Did I make a statement?
Q. Yes.
A. Yes, I made a statement.
Q. How long was that after it occurred!
A. I don't know.
Q. When he first talked with you about it didn't you tell
him that you did not know what had happened!
A. I was quite upset.
Q. But you did tell him that!
A. I believe, I'm not Mr. Hollis: All right, thank you. No further questions.
Mr. Sacks: Well, let him answer it.
The Witness: I am not going to answer it because I was
quite upset.
By The Court:
Q. Who had the gun when you first saw iU
A. I don't know which one had it.
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