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s case probably will be called at the session of court
held
Jfl. J
:166
will be advised later more definitely as to the date.
names of counsel on front cover of briefs.
Howard G. Turner, Clerk

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 6109

VIRGINIA:

In the Supreme Court of Appeals held ·at the Supreme
Court of Appeals Building in the City of Richmond on Tuesday the 20th day of April, 1965.
AETNA LIFE INSURANCE COMPANY,
Plaintiff in Error,
against

MARGARET B. HALE,

Defendant in Error.

From the 'Circuit Court of Wythe County
A.M. Harman, Jr., Judge

Upon the petition of Aetna Life Insurance Company, a
corporation, a writ of error is awarded it to ·a judgment
rendered by the Circuit Court of Wythe County on the 27th
day of November, 1964, in a certain motion for judgment then
therein depending wherein Margaret B. Hale was plaintiff
and the petitioner was defendant; upon the petitioner, or
some one for it, entering into bond with sufficient 'Security
before the clerk of the said circuit court in the penalty of
five hundred dollars, with condition as the law directs.
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ORDER.
This day came again the parties, plaintiff and defendant,
in person and by counsel, and issue was joined thereon.
Thereupon came a panel of eleven jurors duly summoned
as the law directs, from which number the plaintiff and the
defendant in person and by counsel struck three jurors eacll
in the manner prescribed by law, and the remaining five
jurors, to-wit: Frank P. Allison, Jr., B. A. Wagoner, Jr.,
J. M. Kegley, Mrs. H. L. Coake and James S. Huffard, were
~worn to well and truly try the issue joined and true deliverance make between Margaret B. Hale, the plaintiff, and Aetna
Life Insurance ·Company, a corporation, the defendant, and
a true verdict render according to the law and the evidence.
And the jury having heard the evidence in full, the instructions from the Court and the argument of counsel, retired to their room to consider their verdict, and after some
time returned into Court, having found the following verdict,
to-wit: "We, the jury, find for the plaintiff and fix her reeovery at $180.00, and we do find against the defendant on
the eross claim. J. M. Kegley, Foreman." Whereupon the
jury was discharged.
The defendant thereupon moved the Court to set aside
the verdict and enter final judgment in favor of the defend·ant or in lieu thereof gTant a new trial for reasons to be assigned in writin~, and the Court not being advised of its opinion on said motion, doth take time to consider.
Entered October 12, 1964.

Teste:
A. M.. Harman, Jr., Judge.
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Received and filed Nov. 27, 1964.
A.M. H., JR.
MOTION.
To the Honorable A. M. Harman, Jr., Judge of said Court:

•

•

•

2. That the original claim filed in the County Court of
Wythe County was ·apparently for indemnity allegedly due
under the policy of insurance from March 28, 1964, for a
period of twelve (12) weeks at the rate of Fifteen ($15.00)
Dollars per week, or a total of One Hundred Eighty ($180.00)
Dollars; that this ca~se came on for trial on the 12th day of
October, 1964, ·at which time, if any sum was due and owing
to the plaintiff it amounted to Four Hundred Twenty
($420.00) Dollars to and including October 11, 1964, if it be
assumed that any disability due to the alleged injury beyond
:rvrarch 28, 1964, was shown by the evidence ; that this defend!lnt concedes that, if the evidence showed any disability beyond the period of hospitalization, such evidence
page 35 ~ also showed that 'such disability continued to and
including the date of the trial, and that, in view of
the Courts rulings on the motion to set aside the verdict, the
actual sum in controversy on the original claim at the date
of trial actually was and is Four Hundred Twenty ($420.00)
Dollars, with the amount of the Counter-Claim being the
same as originally alleged; that the judgment of the Court in
this case will speak as of the time of the jury verdict, and will
essentially adjudicate all matters directly in controversy
which belonged to the subject of litigation and which the
parties might have brought forward at the time by the exer~ise of reasonable diligence; that at the commencement of the
trial of this case, defendant suggested that the amount of
the original claim should be adjusted to reflect the true
amount which would then have been due, but the amendment
thus invited was declined; that the testimony of Dr. 1\foore
was to the effect that plaintiff is not able to pursue her vocation as a nurse ( p. 5) (as of the trial date) ; that the law
looks with disfavor upon a multiplicity of suits. and that to
avoid the same, the judgment on the verdict of the jury, in
iustice to the plaintiff, should reflect the true amount to whic'h
plaintiff would have been entitled at the time of the verdict
under the evidence and the rulings of the ~Court; and that this
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defendant agrees to and will base no objection upon such
amendment as being- the true amount to which plaintiff is entitled as of October 11, 1964, if, under the rulings of the
Court and the evidence submitted, ·she is entitled to any sum.

•
page 39

•

•

•

~

•

•
ORDER.

This day came again the parties to this action on the defendants motion to set aside the verdict of the jury and enter
final judgment for defendant, which motion was heretofore
n1ade and arg-ued by counsel.
Upon consideration of which, and having maturely considered said motion and the arguments submitted in support
thereof, .and the Court being· of the opinion that said motion
should be overruled, the Con rt doth hereby overrule said
motion.
\Vhereupon, the defendant, by counsel, filed its motion to
amend the verdict of the jury to reflect the true amount which
would have been due to the plaintiff at the time of the trial
of this case, that is, October 12, 1964, which motion was filed
by defendant without waiver of its denial of liability, and
which w.as on the grounds set forth in said 1not.ion.
UPON CONSIDERATION vVIIEREOF, and it appearing
to the Court tltat the original claim herein filed claimed judgment for One 1-Iundred Eighty and 00(100 ($180.00) Dollars,
and the jury having returned its verdict in favor of the plaintiff in this amount, and the Court being of the opinion that it
cannot modify said verdict, the Court doth overrule said motion, to which the defendant excepted.
Therefore, pursuant to the verdict of the jury, the Court
doth adjudge and order that the plaintiff, Margaret B. H·ale,
shaH have and recover of the defendant, Aetna Life Insurance Company, the sum of One Hundred Eighty
page 40 ~ und 00(100 ($180.00) Dol1a~s, togetl1er with interest on the weekly sum of Fifteen ($15.00) Dollars, due and payable each four (4) ·weeks after 1\farch 28.
1964, and on the sums as the same would have been due and
payable each four weeks thereafter, together with her costs,
and that the defendant shall have and recover nothing of the
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plaintiff on its cross-claim, to all of which actions the defendant duly excepted.
The Defendant having indicated its intention to apply to
the Supreme Court of Appeals of Virginia for a Writ of
Error in the case, it is Ordered that the execution of the
foregoing judgment be, and the same hereby is, suspended fo.r
a period of Four Months from the date hereof, and thereafter until acted upon by the Supreme Court of Appeals,
provided that the Defendant, or someone on its behalf, shall
cause to be executed in the Clerk's Office of this •Court within
thirty days from the date hereof, a suspending bond in the
form provided by law and with surety approved by the Clerk
of this Court, in the penalty of Five Hundred ($500) Dollars, and provided further that :said Petition for Writ o.f
Error be actually filed within the time provided by law. And
now this action is stricken from the docket.
Enter.
A. l\1:. HARMAN, JR., Judge.
Date: November 27, 1964.
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Filed in the office of the Clerk of the Circuit Court of Wythe
County, Virginia this 22 day of Jan., 1965.
Teste:
J. E. CROCKETT, Clerk
NOTICE OF APPEAL AND ASSIGNl\1ENTS OF ERROR.
Aetna Life Insurance Company, the defendant herein, by
Counsel, hereby gives notice of appeal from the final judgment of the Circuit Court of Wythe County, Virginia, entered
in this action on the 27th day of November, 1964, and sets
forth the following as its assignments of error.
1. The Court erred in overruling defendant's motion to
strike the evidence of the plaintiff and to enter summary
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judgment for the defendant on the claim and on the counterclaim on the ground that plaintiff's evidence, and the whole
evidence, failed to establish the happening of an accident.
2. The Court erred in overruling the defendant's motion to
strike the evidence of the plaintiff and to enter summary
judgment for the defendant on the claim ·and counterclaim
on the ground that the evidence showed that disability was
caused by pre-existing condition, and that plaintiff's evidence
failed to show that the disability was caused directly and independently of all other causes from accidental injury.
3. The Court erred in refusing to strike the evidence of
the plaintiff and to enter final judgment for the defendant
on the claim and counterclaim because the evidence showed
that the disability was caused, directly or indirectly, by disease rather than accident.
page 48 ~ 4. The Court erred in failing and refusing- to
set aside the verdict of the jury and enter final
judgment for the defendant on its claim· and its counterclaim based on Numbers 1, 2 and 3 above, and on the ground
that payment under mistake of fact by defendant was conclusively shown by the evidence.
5. The Court erred in failinQ." to amend the verdict of th•~
jury to reflect the true amount in controvel'sy .
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In Charnbers:

page 5
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Mr. Spiers: Mr. Campbell, would you like to bring the
amount up to date up through this time?
Mr. Campbell: I don't know that we have a right to do so,
Mr. Spiers.
Mr. Spiers: We will concede that fact.
Mr. Campbell: I frankly don't know. We got the papers
as they are and we will have to try it as they are .
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Margaret B. Hale.
page 6

~

•

•

•

•

•

(The Court, counsel and interested parties return to courtroom.)

•

•

•

•

•

Mr. Campbell: Mr. Spiers, I understood you to say in
your opening statement, and I just want to understand, that
you did admit that Mrs. Hale's disability was probably indefinite?
Mr. Spiers: I said up until this date at any rate and probably indefinite. I don't know.
Mr. Campbell: You denied in your pleadings that it was,
and I just wanted to know which one you were relying on.
Mr. Spiers: I've answered you, Mr. Campbell.
page 7 ~ Mr. Campbell: All right, sir.
MARGARE.T B. HALE.
Plaintiff, called as a witness in her own behalf, being first
duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Campbell:
Q. You are Mrs. Margaret Hale, are you Y
A. Yes, sir.
Q. Margaret, I'm going to ask you, if you will please,
rna 'am, speak out as loudly as you can, and talk to the Judge
so that he and the Jury can understand you. And I'm going
to stand a little distance from you so that maybe you will not
think you're talking to me. And elevate your voice as much
as you can.
Q. How old are you?
A. Fiftv-six.
Q. And' did you have a profession Y
A. Yes, sir.
Q. What was that?
A. R.egistered nurse.
page 8 ~ Q. Wben did you graduate as a registered nurse Y
A. 1931.
Q. And since 1931 have you been regularly engaged as a
nurseT
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A. Well, I didn't work for a while, and I started again in
1936.
Q. I didn't understand you, you said you didn't work for
awhile~

A. vVhen I got married then I didn't work for a while. And
then I started back to work.
Q. Your husband died, I believe, within the first year of
your marriage?
A. Yes, sir, a year and a half.
Q. You worked before his death, and then after his death
you worked again?
A. I started I think in 1936.
Q. Except for that short period you've worked all the
time~

A. Yes, sir.
Q. In December of this 1962 were you working for any
doctor here in Wytheville?
A. Dr. Moore.
Q. Is that Dr. Davis 1\{oore, as you call him, C.
page 9 } D. 1\{oore, Jr.~
A. Well, both of them.
Q. Their offices were together?
A. Yes, sir.
Q. How long had you worked for them 1
A. Since 1956.
Q. And before that whom had you worked for Y
A. Dr. Graham, Dr. C. F. Graham.
Q. Dr. Charlie Graham?
A. Yes, sir.
Q. Now, Mrs. Hale, during that time had you been in good
healthY
A. Well, you mean, since I worked for Dr. Moore?
Q. Yes, ma'am.
A. Yes, sir.
Q. I believe at one time you did have to have an operation
for an ulcer?
A. That was before I started working for Dr. Moore.
Q. Then when you worked on for Dr. Moore, on the day
before you had this fall, what is the last thing that you remember?
page 10 ~ A. 'Veil, I tl1ink I rrmember taking Velma Umberger home from work.
Q. She also worked in Dr. Moore's office?
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Margaret B. Hale.

A. Yes.
Q. Up to that time were you or were you not in your normal

health~

A. Yes, sir.
Q. Had you ever been bothered with headaches or anything
like that¥
.A. Well, when I'd take a cold, which was about once a
year, I would have sinus.
Q. You have sinus like everybody else does, I reckon?
A. But that's all.
Q. You remember taking Miss Velma Umberger home?
A. I think I remember that.
Q. What's the next thing then that you remember?
A. I think the next thing would have been Christmas Day
when Harris came over and brought my presents.
Q. You think you remember his bringing your presents
over to you on Christmas Day?
page 11 ~ A. I think that is the first thing I remember.
Q. Now since that time, since you went home on
the 8th of December, have you been able to follow your occupation as a nurse~
A. No, sir.
Q. How long were you in the hospital, if you know?
A. I believe it was six weeks.
Q. And then you came home. After you came home were
you able to walk or get around any?
A. No, sir. They would help me to the bathroom; and I
would sit up.
Q. Did you have to have a nurse with you, or have someone help you~
A. Yes, sir, I had to have someone with me.
Q. Now can you walk around any Y
A. Yes. sir.
Q. Yo1-i walk around in the house, do you f
A. Yes, sir.
Q. And are you able to do anything other than just very
light housework?
A. That's all.
page 12 ~ Q. Mrs. :Hale, do you know anything other than
what you have told us here about how this thing
occurred?
A. No, sir.
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Harris Hale.
Mr. Campbell: Cross examine.
l\1:r. Spiers: No questions.

'Vitness stands aside.
IIARRIS HALE,
another witness called on behalf of the Plaintiff, being first
dnly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Campbell:
Q. Now, Harris, I'm going to ask you to talk to Judg~
Harman too.
How old are you, Harris Y
A. Thirty-one.
Q. And what kin are you to Mrs. Margaret Hale who has
just testified 7
A. I am her son.
Q. You're the only child 7
A. Yes, sir.
Q. Do you and your mother live together here
page 13 r in Radio Heights in Wytheville?
A. Yes, sir.
Q. Harris, had your mother before this occurrence in December, 1962, been able to follow her profession as a trained
nurse?
A. Yes, sir.
Q. And had she worked regularly?
A. Yes, sir.
Q. Now I wish you would tell the Jury just exactly what
happened so far as you know, what you know yourself, on
this day there in December?
A. Well I can't say the time exactly. It was approximately
4 :00 or 4 :30 in the morning and I heard a crash and, of course,
I immediately got up to see what 'vas wrong, and I found
my mother laying in the bathroom; her bedroom light was on
flnd also the bathroom light was on. She was unconscious so
T immediately ·called Dr. C. D .. Moore, Jr. I then went back
to see if I could determine what had caused her to fall; and I
put a blanket over her and turned the fnrance up, and called

Aetna Life Insurance Con1pany v.
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HaTris Hale.

the life-saving- crew in case we needed any emergency supplies.
Q. Did you notice the rug on the bathroom
page 14 ~ floor¥
A. After I called Dr. Moore I went back and
the bathroom rug was scuffed up.
Q. That's a loose rug on there, on the bathroom floor?
A. Yes, sir.
Q. Now how was your mother lying, Harris?
A. She was on her right side. She had her left arm behind
her. Her head was against the door post, you might call it
the jan1 and trim.
Q. That bathroom is an oblong room. It isn't a square
room, is it~
A. No, sir, it's oblong.
Q. And suppose we take this table as being the bathroOin.
Y onr motl1er 's room would be right here next to it between
the Jury and the table, is that right f
A. Yes, sir.
Q. Then the door to the bathroom is in the east end of the
bathroom right next to the door to your mother's room, is
that right?
A. It's right next to the door, that's right.
Q. When you come into the bathroom what is
page 15 ~ the first thing that you find in there?
A. Now you will find a stool right at the left
of the door. At that time there was a waste paper basket.
Q. I mean, any bathroom fixture there?
A. Not immediately inside the door, no, sir.
Q. 'Vhat is in the bathroom?
A. Sink, commode.
Q. Basin, or sink you call it?
A. Yes, sir.
Q. And that's the first thing that you findf
A. Yes, sir.
Q. And that's on the wall that's next to your mother's
•·oom, is it not T
A. Yes, sir.
Q. And then beyond the sink or basin what is it?
A. The commode.
Q. The commode is in there, so as you enter the door you
come to the basin and then to the commode?
A. Yes, sir.
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Q. Now, with reference to the commode where
were your mother's feet?
A. Her feet were lying just part way under the
sink and the sink is right next to the commode.
Q. Her feet were lying towards that under the sink?
A. That's right.
Q. And her head then would have been towards the door¥
A. Yes, sir.
Q. Was her 'head against anything there that you noticed?
A. It was against the door post.
Q. At that time?
A. Yes, sir.
Q. You have told us about calling the life savers and Dr.
Moore, did they get there right promptly or not 1
A. Yes, sir, both of them were very prompt.
Q. And what was decided to do with your mother?
A. Dr. Moore felt that she should go to the hospital in
Bluefield. He called Mr. Minnick and she was taken to St..
Luke's Hospital in Bluefield, West Virginia.
page 17 ~ Q. And how long did she stay over there f
A. I can only approximate. It was around six
weeks.
Q. Did you go to see her while she was there~
A. Yes, sir, I was over there two weeks, the first two
weeks.
Q. During that time did she know who you were?
A. I thought she did. She talked with me .after she had
been there several days and carried on a normal conversation, ·and seemed to know me.
Q. It seemed as if she did know you when you were there?
A. Yes, sir.
·Q. You remember going over there and bringing her the
Christmas presents?
A. Yes, sir, I was over there Christmas morning.
Q. Now has your mother been able to foHow her profession
of nurse since this time?
A. No, sir.
page 16

~

Mr. Campbell:

page 18

~

Cross examine.
CROSS EXAMINATION.

By Mr. Spiers:
Q. Mr. Hale, I believe you told me before that you saw no
~i~'ll of any broken skin or anything on your mother?
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Harris Hale.
A. No, sir, I did not.
Q. Did you move your mother Y
A. Only her left arm.
Q. When Dr. Moore arrived where-was she?
A. She was in the bathroom.
Q. Still in the bathroom?
A. Yes, sir.
Q. Had the life saving crew arrived Y
A. No, Dr. Moore arrived first, and then the life saving
crew arrived.
Q. You say her left arm was under her?
A. Yes, sir.
Q. Would you show us Y You say she was laying on her
right side?
A. She was laying on her right side Hke this. Her hand was
actually all that was on the floor and her arm was behind her,
and the waste paper basket was bent.
Q. The waste paper basket was bent Y
page 19 ~ A. Yes, sir.
Q. That was .a tin basket, was it?
A. It was made out of metal.
Q. Did it make a lot of racket when she hit it?
A. Yes.
Q. Where was it with reference to your motherf
A. It was directly at her back.
Q. Against the wall?
A. Yes, sir.
Q. That was it's normal position at all times, was it?
A. Yes, sir it was.
Q. Not in the pathway?
A. No.
Q. You say this rug was scuffed?
A. Yes, sir.
Q. Where was your mother's feet with reference to the
rug?
A. They were several inches from the rug. I couldn't
say how many.
Q. Were they directly in line with it or not?
A. Yes, sir.
page 20 ~ Q. Now after Dr. Moore arrived and the life
savin~ crew arrivea what happened? She was
moved. wasn't she?
A. She was moved from the bathroom into the hall.
Q. "There did Dr. 1\1:oore ron duct his examination?
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Harris Hale.
A. In the hall, which leads straight out from the bathroom.
Q. Your mother was totally relaxed, was she not and
completely unconscious¥
A. Yes, sir.
Q. Her arms and legs were loose Y ·
A. No, sir.
Q·. Were they rigid?
A. Yes, sir.
Q. Which ones Y
A. As well as I remember it was the right side, her leg
and her arm.
Q. Do you have any doubt about which side it was 1
A. It was her right side, her right arm and right leg.
Q. Who moved herf
page 21 ~ A. The life saving crew and Dr. Moore moved
her out into the hall.
Q. You did not move her Y
A. No, sir, I didn't move her.
Q. As I understood you the only part of her body you
touched was the left armY
A. The left arm, yes, sir.
Q. And it was loose 7
A. It was loose. At the time I moved it she was laying on
her arm, but there was no stiffness.
Q. There was no stiffness Y
A. No, sir.
Q. Did you thereafter touch any portion of her body before
Dr. Moore got there Y
A. Other than her arm, no, sir.
Q. Mter he got there Y
A. I did.
Q. Where was that, in the hall'·
].{r. Campbell: What was that question, Mr. Spiers 1
Mr. Spiers : Where did you do this in the hall or in the
bathroom¥
Mr. Campbell: Where did what? I'm sorry,
page 22 } sir. I apologize for not hearing, but I would like
for you to repeat the question if you will.
Mr. Spiers: "\Vhere did you next touch your mother, in
the hall or in the bathroom Y
A. It was in the hall.
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Harris Hale.
Q. After she had been moved by the other parties'
A. Yes, sir.
Q. Which side did you touch'
A. It was the right side.
Q. This when you found it W·as rigid Y
A. No, sir. Dr. Moore had found it, and I just lifted her
arm.
Q. Just out straight like that (indicating)?
A. No, I just tried to see if it was limber or stiff.
Q. I believe she thereafter had a seizure of some type,
didn't she f
A. Yes, sir.
Q. That was after you all got her in the bedroom Y
A. Yes, sir.
Q. Mr. Hale, while your mother was disabled in the hospital in Bluefield did you transact her business Y
page 23 } A. Yes, sir, I did.
Q. Did you contact Aetna Life Insurance Company, or its agent in Wytheville about the proofs of loss etc. f
A. Yes, sir.
Q. I would like to ask you if you signed your name to these
documents 1 Is that your signature for your mother?
A. Yes, sir, that is my signature.
Q. And it was signed on behalf of your mother?
A. Yes, sir.
Q. And for her benefit?
A. Yes, sir.
Q. And both of these documents were submitted to the
Aetna Life Insurance Company, were they not f
A. I am not sure about this document right here.
Q. Did you at any time ask the hospital to fill out any
document and forward it to Aetna similar to that which you
signed 1 This is addressed to Aetna and you did sign it, did
you not?
page 24 ~ A. Yes, sir, I signed it.
Q. And it's marked received by the Roanoke
Clain1 Office?
A. I signed the release so that Aetna Insurance Company
could contact the hospital.
Q. And get this information 7
A. And get any information they would need.
Q. And this is the form you signed 7
A. Yes, sir.
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Ilarris Hale.
Q. Directed to Aetna from the St. Luke's Hospital t
A. Yes, sir.
~Ir. Spiers: I would like to offer these two documents.
J\!Ir. Campbell: May I see them.
J\!Ir. Spiers: They are the same two I showed you in the
office.
~Ir. Campbell: Yes, sir, that you produced here in accordance with our subpoena.
Your Honor, please, I think this would come up on cross
examination and I do not object to the filing of these but re~erve the right on reexamination to find out whether these
documents are now as they were when he submitted them.
The Court: ·Let the documents be marked Depage 25 ~ fendant's Exhibits Nos. 1 and 2.
(Documents are marked and filed as Defendant's Exhibits
Nos. 1 and 2.)
Mr. Spiers:
Q. Mr. Hale, I show you Defendant's Exhibit No.1, which is
the claim you filed with the Aetna Casualty and Surety Company, and there are some notations on the bottom of it in
handwriting?
A. Yes, sir.
Q. You lmow who made it?
A. No, sir, I do not. It wasn't on there when I signed it.
Q. It was apparently made after it was received by the
Aetna?
A. So far as I know. When I signed it it wasn't on there.
Q. The balance of it do you know who filled that you?
A. If I recall correctly, but I'm not sure, but I believe the
insurance company here in town filled this paper out for me.
Q. When you went to them they cooperated
page 26 ~ with you in filling this out and you signed it, is
that right?
A. I told them at that time that I didn't know 'vhat the doctors 'vould sa.y, and the only thing I could say was that Dr.
Scott said she had a subarachanoid hemorrhage and they
would have to contact the doctors.
Q. At any rate thev filled this in for you Y
A. Yes, sir.
·
·
Mr. Spiers: That's all.
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Dr. C. Davis Moore, Jr.

RE-DIRECT EXAMINATION.
By Mr. Campbell:
Q. Now these two proofs, 'vho did you get these from Y
A. They came from the Poage Insurance Agency.
Q. That's Aetna's agent here in Wytheville?
A. Yes, sir.
Q. And I understand that you told that agent that all you
knew was that they said she had had this hemorrhage Y
A. I told them that the only thing I knew Dr. Scott in the
St. Luke's Ilospital in Bluefield said that she had a -subarachanoid hemorrhage, and I didn't know what to
page 27 ~ put down.
Q. And so Aetna's agent filled out all these except the signature?
A. Yes, sir.
Q. And you gave them authorization to any hospital, the
·above named hospital, to release the information, and that
was the St. Luke's Hospital, 1600 Bland Street. Bluefield Y
A. Yes, sir.
Q. And you gave that on the 2nd. Now this one that is
dated December 26, 1962, that is filed as Exhibit No. 1, has
written something on it here in ink, was that on there whe11
you filed it?
A. No, sir, it was not.
Q. And do you know anything about that?
A. No, sir, I don't.
1\!Ir. ·Oampbell: That's all .

•
page 31

•

•

•

~

•

DR. C. DAVIS :1\iOORE, JR.,
a witness called on behalf of the Plaintiff, being
first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Campbell:
Q. Is this Dr. C. Davis Moore, Jr.?
A. Yes, sir.
Q. Doctor, where do you live?
A. Wytheville.
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Q. And I believe you are a practicing physician?
A. Yes, sir.
Q. vVhere did you graduate, doctor?
A. University of Virginia.
Q. How long have you been practicing medicine 7
A. Ten years.
Q. Dr. C. D. Moore, Jr., and I assume you're the son or
Dr. C. D. Moore, Sr.?
A. Yes, sir.
Q. Did you and your father have offices together for
awhile?
A. Yes, sir, we did.
page 32 ~ Q. How long have you known lVIargaret H·ale 1
A. Practically all of my life.
Q. Did she nurse for your father before you started practicing?
A. Before I came back to Wytheville, yes, sir.
Q. Please tell the jury whether or not she worked regularly?
A. The time she started to work for me in 1959 she was
never sick with one exception. She fell down and broke her
arm at one time, but other than that she was always on time;
she came to work early; she left late; she was never sick for
any reason; she seldom ever had a cold; and she just didn't
complain.
Q. On the 8th day of December, it would be, which was
a Saturday, had she worked in your office that day?
A. As far ·as I know, yes, sir.
Q. And was there anything out of the ordinary or abnormal on that Saturday to attract your attention in any way
about her?
A. Not to my knowledge, no.
Q. When was the first time that you heard anYpage 33 ~ thing out of the usual, doctor? In other words,
were you called early Sunday morning-?
A. Yes, sir, I was called by her son, Harris Hale, roughly
fit five o'clock that morning to come over and see her at he1·
home. which I went on over and saw her.
Q. Rhe lives out in what we call R.adio Heights?
A. Yes.
Q. Did you go out there?
A. Yes. sir.
Q. I wi~=;b von would tell the jury and his Honor just wba1
you found when yon got there?
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A. Well, Mrs. Hale was lying in the bath room with her
head up against the door frame. That bathroom is quite narrow and it was impossible to try to get in there and try to exanrine her in that position. There just wasn't room enough
for me and Mrs. IIale, plus the sink and what not. So in order
to adequately check her we had to move her out into the
hall from the bathroom.
Q. And when you did that did you examine her then Y
A. Yes, ·sir, in the hall.
page 34 ~ Q. I wish you would tell the jury what you
found?
A. '\V ell, she was unconscious She 'vas moaning and groaning; she wasn't talking. I found that her blood pressure was
markedly elevated; she seemed to-the muscles on the right
side of her body seemed to have some tone. I mean by that
they seemed to be normal muscles. The left arm seemed to
be paralized, or what we call Flaceid. If you would raise it
up and drop it back down it was just like a lead weight; there
wasn't any tone to the muscle at all, whereas if you did that
to the ot,her ·side there was a little bit of resistence and she
would kind of slow her ·arm up to keep from hitting the floor.
She had evidences that -she had had some sort of what
we call intercranial or brain damage, and there was some
question about whether she had had a stroke or anything. She
had signs very definitely that something serious was the matter with her as far as her brain went. Shortly after I cheeked
her she had what we call a convulsion or fit. She foamed at
the mouth ·and drooled and, of course, shook all over, after
which she started vomiting and throwing up.
page 35 ~ Subsequent to that, seeing how sick she was and
not having the proper facilities in town, we decided that .since she had been over to Bluefield to Dr. Scott
before that we would send her on back over to him. 'vhich
we did.
Q. Doctor, did vou notice anv wound or abrasion on her?
A. As ·well as I recall, Mr. Campbell, there was at the basa
of her skull, but I do not recall which side it was on. As well
hS I recall it was sort of like a little bruise; it wasn't actively
bleeding and there wasn't anv blood squirting out of it or
anvthing like thRt. it was just a little scrape.
Q. It was a bruise instead of a cut?
A. Yes, sir.
Q. Doctor, conld hPr condition have been caused by a fall
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with a resulting bruise such as you observed on the base of
her skull?
A. I would think so, yes, sir.
Q. Now, you have seen Mrs. Hale since that time?
A. Yes, sir.
Q. Is she able to pursue her vocation as a nurse?
page 36 ~ A. No, sir.
Mr. Campbell:

Cross examine.
CROSS EXAMINATION.

By Mr. Spiers:
Q. Dr. Moore, your training has been as a general practitioner, has it notY
A. Yes, it has, yes, sir.
Q. You s-aid, I believe, that Mrs. Hale had been in good
health for sometime?
A. Ever since she started working for me in 1959, with
one exception when she fell down and broke her left elbow.
Q. And I believe that was in 1961?
A. I don't recall. I think it was prior to this.
Q. Doctor, did you do any periodic examination on this
lady, check her blood pressure or something like that Y
A. No. She never complained of anything and I didn't
have occasion to.
Q. In 1961 I believe Mrs. HalP would have been about
!)1 or 2 years old, is that right?
A. I don't know, sir.
pag-e 37 ~ Q. A person that age could you tell1ne whether
a blood pressure of 190/50 is normal or abnor1nal?
A. At one reading of 190/50, one observation of a blood
pressure like that wouldn't mean a thing.
Q. It certainly means something. You could tell me in re~ponse to my question whether it's high, low, abnormal or
normal?
A. There are no true-there are no definite set means when
a blood pressure is hitth and when it's low. A blood pressure
like that could come from manv rensons. Of courRP.. the mos-t
common thing would be just nervous tension. But without
other blood pressure observations one blood pres~mre to m~
'vonld mean nothing-.
· Q. Yoti took her blood pressure on this incident, did you
not?
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A. Yes, sir.
Q. Did that have any significance?
A. Yes, it most certainly did.
Q. But on any other oc.casion one would have no significance~

A. Not a pressure like that. I would consider that a normal pressure-not norm.al it would be a blood prespag·e 38 ~ sure-The 50 part of the blood pressure is normal.
The 190 part of the blood pre.ssure is up for a wolnan of her age. But as I say, one determination of 190, nervousness alone, just being a little upset, walking a little bit befor(\ you took the blood pressure is enough to run it up. The
comparison between that blood pressure and the blood pres~ure that 've got, or that I took the morning when I saw her,
the blood pressure then varied between 180 to about 200, but
the significant part of that is that the bottom part of her
blood pressure was elevated. Of course, I think it was around
100 or 110, which is up.
Q. I believe your reports indicate that the variation was
180 to 200 over 100 to 110, during the time you first saw her?
A. Yes, sir.
Q. You said other signs indicated brain involvement f
A. Yes, sir.
·
Q. These, I believe, were objective signs t
A. Yes, sir.
Q. Things you conld see?
A. 'Veil, that's true, after certain tests.
page 39 ~ Q. Tests that you '\rere running?
A. Yes.
Q. You are not a neurological specialist and don't pretend
to be, do you?
A. No, sir.
Q. But I believe in your general education you are familiar
with the Babinski sign?
A. Yes, sir.
Q. Would you explain to the jury what that is?
A. It is a sign that is performed by scratching the foot
of a person. If they happen to have, for instance, a stroke,
or brain damage, or lick on the head, or something out of the
normal that's happened to their brain the large toe will
usually go up instead of down by scratching the foot.
Q. The normal reaction would be to go down towards th(~
sole?
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A. Yes, sir.
Q. And abnormal or one indicating brain damage would
either go up or spread the toe?
A. Yes, sir.
Q. And I believe you conducted this type of test on Mrs.
Hale?
page 40 ~ A. Yes, sir.
Q. Did you conduct it on both feet?
A. Yes, sir.
Q. And what was the sign? I believe your reports indicate
it was a positive sign?
A. It was positive on both feet.
Q. It was positive on both sides?
A. Yes, sir.
Q. Would you tell the jury what that 'vould mean?
A. It means that she had involvement. In other words, what
had happened to her brain had been on both sides, and not
localized to one side or the other. For instance, if she had had
the test positive on one foot, and not on the other, then you
would localize to one side of the brain or the other, but in this
particular situation it involved all of the brain.
Q. All of the brain. So there was quite a lot of bleeding
then present, was there not?
A. There was something g-oing on, yes.
Q. There was pressure within the skull, which you would
normally assume to be blood, I guess Y
page 41 ~ A. I would think so.
Q. It would create pressure somewhere between
the brain and the outside of the sln1ll, right?
A. In that particular situation it has to involve the brain,
yes, sir, or you wouldn't get the test.
Q. Pressure, at least in tbiR ~Rse according to the diagnostic test was an aneurysm which had ruptured, is that correct!
Mr. Campbell: One minute, Mr. Spiers.
There's no evidence of that, your Honor, please.
Mr. Spiers: Your Honor, nlease, this doctor treated this
lady and sent her to Bluefield, and he has gotten the reports, the re.sults of all the tests done there. an arteriog-ram
is in his file and he knows the results, and I think it is admissible evidence al'l far as the doctor's file.
Mr. Campbell: There's no evidence as to that to this point.
The Court: I understood that he made this examination
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and his diagnosis would be admissible, but I don't lmow that
the diagnosis of someone else would be admissible.
~

Mr. Spiers :
Q. Dr. Moore, do you have in your file any results or report of results of an arteriogram Y
page 42

Mr. Campbell: We object to that, your Honor, please, what
Dr. Moore may have in his file. He may have an unpaid bill
of mine in his file. What he has in his file is definitely nothing
to go before the jury here in this case.
The Court: I think the question is proper. I overrule
your objection.
Mr. Campbell: Exception.
A. Would you repeat your question!

Mr. Spiers:
Q. Did you get the results of an arteriogram which was
done at Bluefield Sanitarium on Mrs. Hale after her illness
commenced?
A. Yes, sir. I did.
Q. Do you have that in your file 7
A. Yes, I do.
Q. How did you obtain it Y
Mr. Campbell: What was that, Mr. Spierst
Mr. Spiers: How did you obtain it!
Mr. Campbell: How did what!
Mr. Spiers : How did he get it?
page 43 ~ Mr. Campbell: Judge, you understand we object to all of this evidence.
The Court : Yes.
A. It was sent to me as part of her record from the hospital.
Mr. Spiers:
Q. And Dr. Moore and Dr. Gage were her treating- phycians there?
A. Dr. Scott.
Q. I beg your pardon. Dr. Scott and Dr. Gage. And these
came from one or the other of those gentlemen Y
A. Dr. Gage is the man who performed the arteriogram.
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Q. vVhat is an arteriogram?
A. It is an injection of dye into the blood vessels and then
pictures or x-rays are taken.
Q. This type of the findings that you had, which indicated
brain involvement, would that test be a normal diagnostic
procedure in a hospital and one which is frequently resorted
to?
A. You mean for this particular type of thing?
Q. Yes.
page 44 ~ A. I can't answer that, sir. I don't know.
Q. At any rate, your records indicate that one
was performed Y
A. Yes.
Q. And you have the results in your file Y
A. Yes, sir.
Q. And this was during the course of her hospitalization
and during the normal routine of her hospitalization in Bluefield?
A. It was done while a patient over in Rlnefieid, yes, sir .

page 45
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Q. This is normal procedure, Doctor, for other
doctors to send to the referring physician reports
of progress et cetera, and tests done on a patient?

A. Yes.
Q. And that's the way you received this?
A. Yes, sir.
The Court: Let me see you gentlemen a. moment.
(The Court and counsel retire to Chambers where Defend-.
ant's Exhibits Nos. 3, 4. 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15 were
admitted.)
(The Court and counsel returned to the courtroom.)
Mr. Spiers:
Q. Dr. Moore, I think I was asking you if you would describe to the jury what an arteriogram is 7
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A. It is an injection of dye into the blood vessels where
you take pictures of it with an X-ray machine.
Q. When the brain is involved where would the dye be
injected?
A. I don't know the technicalities. That's a .specialty procedure and I don't really know enough about it.
page 47 ~ Q. If it were used it is a diagnostic aid to see
where the damage is in the blood vessel, is it not Y
A. To see if there's any pathology, yes. sir.
Q. Pathology, you mean damage or anything wrong?
A. Well, I guess so, yes, sir.
Q. Doctor, I would like to hand you Exhibit No. 8 for the
Defense, and ask you what that is?
A. This is a definition from the Bluefield Sanitorium of an
arteriogram done on 1\frs. 1\{argaret I-Iale, and done by Dr.
Gage.
Q. Were the results of that test available to yon 1
A. Yes.
Q. Do you have it in your file?
A. Yes.
Q. Would you briefly tell the Jury w·hat the resnlts there
are; what they indicated 7
Mr. Campbell: Your Honor, please, we object to that
question. If this is admissible, and your Honor has admitted
it and it speaks for itself.
The Court : I didn't understand the purpose
page 48 ~ of the question.
Mr. Spiers:
Q. All right, from the basis of your reports and what you
know about the situation you got this result, you were familiar with the results of this arteri01·~ram?
A. Yes, sir.
Q. And it indicated an aneurysm on the left carotid1
A. Yes.
Q. Will you explain what an aneurysm is to the jury?
A. It's a balooning defect of the blood vessel, which is just
a weakening actually in the blood vessel. It's a balooning effect in certain portions of that blood vessel.
Q. Now this was indicated in the left, or on the left side
of Mrs. Hale. Wbat is the result of spontaneous rupture of
an aneurvsm in the location that this one was found!
A. You just have a hemorrhage, a seepag-e of blood which
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may be just a little bit, or you may have a whole lot of blood
coming out of that blood vessel, which if you've got a small
one it may be just localized to that one particular
page 49 ~ area, or if it's large it may cover the whole surface of the brain.
Q. Does it frequently produce unconsciousness Y
A. Yes, sir.
Q. Such a rupture. And this, as I understand it, is a defect
in the blood vessel?
A. Yes, sir.
Q. A weakness Y
Mr. Campbell: What's that, sirt
Mr. Spiers: A wealmess.

Q. There '·s no way of telling after you find one how long
it's been there?
A. Well, I think most people believe that they are congenital.
Q. That is, you're born with it'
A. Born with that defect, yes, sir.
Q. And that it may break at any time, or never7
A. Yes, sir.
Q. A person with such a condition could very easily go
through 52 years of their life and have no trouble at all, is
this correct, unless it ruptured?
page 50~ A. That may be true. I don't really know.
Q. You had seen no indication on the part of
~irs. Hale that she had any difficulty with this condition
which existed in her head?
A. She ·had had no prior symptoms of anything.
Q. That's what I mean.
Isn't it also correct that the aneurysm or weak place will
rupture with no cause at all, no apparent exterior force or
blow?
A. Yes, sir.
Q. It just suddenly occurs. Now. Doctor, the report of Dr.
Scott, which is in evidence as Defense Exhibit No. 2. indieates a diagnosis from the records from the hospital in Bluefield as a subrachnoid hemorrhage and subdural hematoma
due to trauma, is that correct Y
A. Yes, sir, that's what they have.
Q. Would you tell the jury what a subdural hematoma
is?
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.A. It's just a clot of blood underneath one of the coverings
of the brain called the dura, which is localized at one specific
spot.
Q. One spot~
page 51 ~ A. Yes, sir. I n1ight say that on this record he
has a question mark in front of both of those
diagnosis, and they were just tenative ctiagnoses until a rnore
definite examination could be done to make sure what she
had.
Q. Definite exatninations thereafter were carried out either
at St. Lukes or by Dr. Gage?
A. Yes, sir.
Q. And you know Dr. G.age, do you not?
A. I do not know him personally but I know him, yes, sir.
Q. In medical circles is he considered an expert in this
type of a case 1
A. I would think so, yes, sir.
Q. The subdural hematoma, which is mentioned there, you
said you found an abrasion at the base of Mrs. Hale's skull Y
A. Yes, sir.
Q. This would be this localized condition you're talking
about outside of the headY
A. Yes, sir, just like a bruise.
Q. Just like a bruise. Now would you tell the jury wher~
vou found this?
..
.A. I don't know which side it was on. I don't
page 52 ~ recall. It was at the back of her skull and I don't
remember whether it was in the middle, or the left
or rig·ht side, I just don't recall.
Q. But I believe you have a recollection of the side fron1
which you examined this patient, do you not?
A. YeR. sir.
Q. "\Vl1ich side did vou examine her from 1
A. From her left. ·
Q. Her ]eft side f
A. Yes, sir.
Q. Do you recall whether or not you turned her over f
.A. I recall turning her head, yeA. sir, and looking and looking specifically for cuts and abrasions and bruises and that
sort of thing on her head, yes, sir.
·
Q. Do you recall that you found one?
A. Yes, sir.
Q. Do you recall whether you found it before or ·after you
h1rned her over?
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A. The patient was not turned over.
Q. I mean, you moved her.
A. We moved her out of the bathroom into the
page 53 ~ hall, because the bathroom was so small 've couldn't

conduct the examination in there. The hall was so
small that the only side that you could examine was from her
left side because there's a wall against the other side which
she was up against that.
Q. Did you move her head at all 1
A. Yes, sir, I turned it over to see if she did have any cuts
or bruises.
Q. That's what I was getting at. Do you recall whether
you noticed this bruise before or after you turned her head T
A. After.
Q. After you turned her head¥
A. Yes, sir.
Q. And you have no recollection whether it was on the
right or the leftY
A. No, sir, I don't.
Q. Are there any objective signs which you noted which
might give you reason to suspect what side that was on T
A. You mean the bruise or the hemorrhage?
Q. The bruise.
A. No.
Q. Did you do any further diagnostic test other
page 54 ~ than the foot test T
A. We checked all of her reflexes, and we looked
at her pupils.
Q. N O\V what did you discover on her pupils T
A. As far as I recall the left pupil was enlarged or dilated.
Q. When you say dilated, it stayed open wider than the
other eye?
A. Yes, sir.
Q. All right, sir, and that was on the left side. What did
that indicate, anything?
A. It meant that she had some injury around the nerve
that supplies that eye.
Q. With reference to the side of the skull would that be
the left or the right?
A. It would be the left.
Q. The left side?
A. Ye~. sir.
0. It wonld be the onnosite side from where-I beg youl:'
pardon, let's f!O hack. That flarcid condition yon indicated,
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how would an injury to the right rear portion of the brain
affect the body as far as which side Y
page 55 ~ A. It would affect the opposite side. You would
get the same side of the face and the opposite side
of the extremeties.
Q. And that test indicated that something occurred on the
left side of Mrs. Hale '-s brain, didn't it Y
A. Well, the fact that her pupil was dilated meant that
she had some injury or something involving the nerve that
controlled the size of her pupil, ·but she also had pp;;itive
Babinskies, which you asked me about, on both feet, which
meant there was something involving not just one side but
both sides of her brain.
Q. If an aneurysm ruptures and it is near a nerve controlling the size of the pupil that could be very easily the
cause of the damage to the pupil Y
A. Any hemorrhage up there. You wouldn't necessarily
have to have the hemorrhage, you could just have some pressure there that would affect it.
Q. That would have occurred on the left side in this particular case?
A·. Yes, sir.
Q. And the positive Babinski indicated trouble in both
sides T
page 56 ~ A. Yes, sir.
Q. Isn't it correct that if an aneurysm ruptures
on one side that the pressure can be exerted all over both
sides¥
A. It's not so much a matter of pressure, it's a matter or
blood being· on both sides of the brain to interfere with the
fnnction up there.
Q. That's what I meant. This could easily occur in the
rupture of an aneurysm. The blood would go all over th-3
covering- of the brain?
A. It may be localized at one spot or it may be all over,
yes, sir.
Q. Therefore, if an aneurysm did rupture it's not startling
or unusnnl that the Babinski sign would be positive on the
right if the rupture were on both sides, if the rupture wa_s
suffi-ciently severe?
A. That's right.
Q. I believe you said the mark you noticed on her was sort
of a mark or contusion f
A. Yes, sir.
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Q. Was any skin scraped off?
A. A small amount, yes.

Q. Any blood oozing from it or not Y
A. No.

page 57

~

Q. None .at all. A hematoma being a bruise

creates .a clot of blood right at the point where the
jnjury or the impact occurs?
A. A he rna toma by definition is a localized collection of
blood, yes, sir.
Q. And this may require a .small amount of pressure, or a
small accident, or a large amount Y
A. Correct. Ask that again, I don't understand it?
Q. You wouldn't have to have a serious bump on the head
to have a 'hematoma., would you Y
A. You would have to have some sort. Usually you can get
actually a rupture of a vein or blood vessel without any particular injury back there.
Q. A hematoma if it's small and sufficiently localized, it is
true, isn't it Doctor, that sometimes .symptoms don't appear
for weeks after it has occurred 7
A. A hematoma really is nothing more than a bruise, and
if you had a bruise-I don't know whether you're trying to
link that with the head, or just a localized portion on the back
of her head, or just tie the two in together. I just don't understand what you mean.
page 58 ~ Q. Well, to tie the two in together it is true that
the indications that you saw of the bruise might
not have produced any immediate symptoms, or might have
produced a large amount of .symptoms, is that right Y
.l1.• Well, you're going to have symptoms right from where
she got the bruise immediately.
Q. They're the localized symptoms Y
A. Yes, sir.
Q. I'm talking about the more serious symptoms, and this
won]d he a matter that could wait for weeks to show up?
A. If she had, for instance, a hemorrhage in the brain, Ol"
~omethingo like a subdural hematoma it might be a matter of
weeks, yes, sir.
Q. And if Mrs. Hale had been in her bathroom and suddenly a rupture of this aneurvsm occnrred Rhe would normally collapse if it were n serious rupture. and fall?
A'. Yes, sir.
Q. No wav for you to say which occurred first. the fall or
the rupture?
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A. No, sir.

Mr. Spiers: That's all.
page

59~

RE-DIREICT EXAMINATION.

By Mr. Campbell:
Q. Doctor, I notice that this paper that has been filed here
uses the expression ''trauma". What is trauma Y
A. It is any physical force. In this particular situation
exerted on the body.
Q. An injury?
A. Yes, sir.
Q. Now, when the head is hit on one side may the brain be
driven against the skull on the other side and an injury result from the side different from the one on which the head
was hit, or on both sides 1
A. Usually the place where the .skull is hit, unless you get
a skull fracture and there is a depression of something or the
bones actually mashing down on the brain, but it would still
be on the same side.
Q. Yes, sir. Now, this aneurysm that they talked about, you
say is simply a 'veak .spot in the blood vessel?
A. Yes, sir.
Q. Is that something that someone may live
page 60 ~ with and never know that they have it Y
A. Yes.
Q. And is it or not a fairly common weakness?
A. I don't really know the frequency of the occurrence.
Q. But no difficulty occurs until it's ruptured Y
A. TheTe can be just from pressure of the aneurysm. In
other words, if it gets large enough it may actually mash or
press on ·a certain vital portion of the brain and cause symptoms jnst from the pressure, and it doesn't actually have to
rupture.
Q. And that would give a headache, wouldn't it?
A. It could, yes, sir.
Q. That would give a headache just this gradual increase,
bnt when the thing ruptures the blood just conies on out,
doesn't it?
A. Yes, sir.
1\f r. Campbell:

That's all, thank you, Doctor.
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page 61

~

RE-CROSS EXAMINATION.

By Mr. Spiers:
Q. One more question, Doctor. This aneurysm as accepted
by medical circles is a bodily infirmity or disease, is it not!
A. Yes, sir.
Mr. Spiers: That's all.
Mr. Campbell: That's all, thank you.
Witness stands aside.
~

J. L. UMBERGER, JR.,
another witness called on behalf of the Plaintiff,
being first duly sworn, testified as follows :
page 62

DIRECT

EXA~IINATION.

By Mr. Campbell:
Q. Mr. Umberger, where do you live?
A. Wytheville on E. Monroe Street.
Q. Are you a member of the Wytheville Life Saving CrewY
A. Yes, sir.
Q. Are you kin or related in any way to Mrs. Margaret
Hale?
A. No, sir.
·Q. Were you called out there. early one morning in December, 1962?
A. Yes, sir.
Q. And did you respond to the call f
A. Yes, sir.
Q. What did you find when you got out there?
A. Mrs. Hale was laying just through the bathroom door
with her head up against the jam.
Q. Did you notice any marks on her head f
A. It seem.s to me that she had either a cut, or a
page 63 ~ bruise, or a knot, or something right at the base
in the small part of her head there.
Q. At the base of her skull back there, and you saw that
yourself?
A. Yes, sir.
Q. Did you do anything more there, Mr. Umberger?
A. No, sir.
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!-1r. Campbell: Cross examine.
CROSS EXAMINATION.
By Mr. Spiers:
Q. 1\llr. Umberger, you said the best you could remember
she had a place on the back of her head 7
A. Yes, sir.
Q. Is your recollection clear or not 7
A. What I mean is ·She had something back there. I don't
know whether it was a cut, or a bruise, or knot, or what it
was, but there was something on the back of her head.
Q. You think it was an abnormal thing, or could it have
been just normal?
A. I would say it was abnormal. It was something unusual.
page 64 ~ Q. Where was it?
A. It was at the bottom of her-right along in
here (indicating on back of witness' head).
Q. The middle?
A. I don't know which side, it was just on the back of
her head on the low part. I don't know which side it was.
Q. You don't remember whether it was right or left 7
A. No.
Q. Was it bleeding?
A. I don't remember whether it was bleeding or not.
Q. Was it swollen?
A. I don't remember that. There's just something in my
mind that she 'had a knot, or cut or something there. I don't
know whether it was bleeding, or whether it was a gash, or
whether there was just a knot on it, or what it was, but there
was something on the back of her head.
Q. And it appeared to you to be somewhat abnormal?
A. Yes, sir.
Q. You don't know when it was sustained, or
page 65 ~ how, or anything like that?
A. No, sir, just from my own conclusions when
she fell.
Q. Don't tell us yonr conclusions. You don't know how it
occurred is the fact of it?
A. No, .sir, I don't know how it occurred.
Q. Was Dr. 1\foore there when you arrived?
A. Yes, sir.
·
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Q. Did you assist him in moving her to the hall?
A. Yes, sir.
Q. "\Vhat part of her body did you handle?
A. I believe that both of us was on the upper part of the
body.
Q. Did you remain while Dr. Moore was there?
A. I don't know whether I left before he did or not. I know
I was there when he was there and I left before the ambulance
got there. "\Ve might have left together. I don't remember, it's
been so long and we have so many calls.

Mr. Spiers: That's all.
page 66

~

RE-DIRECT EXAMINATION.

By Mr. Campbell:
Q. She was still in the hall when you left lying on the floor!
A. Yes, sir.

1\fr. Campbell:

That's all, thank you.

Witness is excused.

J. F. MINNICK,
another witness called on behalf of the Plaintiff, being first
duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Campbell:
Q. Mr. Minnick, where do you live?
A. On west Main Street.
Q. Here in Wytheville'
A. Yes, sir.
Q. And what is your occupation Y
A. Mortician.
Q. Do you also have an ambulance?
.A. Yes, operate an ambulance.
Q. Were you called in December, 1962, to take your ambulance to Mrs. Margaret Hale?
page 67 ~ A. Yes, sir.
Q. Had you known 1\frs. Hale?
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A. Yes, sir, I'd say for thirty years.
Q. Are you any kin to her 7
A. No, sir.
Q. vVhen you got there do you recall who was there, Mr.
Minnick'
A. Her son Harris, and Dr. Moore.
Q. And where was Mrs. Hale?
A. She was on the floor the best I remmnber in the hall.
Q. Lying there on the floor in the hall?
A. Yes, sir.
Q. vVas she conscious or unconscious?
A. Unconscious. She was unconscious.
Q. Did you take her to the St. Luke's Hospital in Bluefield?
A. Yes, sir.
Q. Now, Mr. Minnick, did you notice anything- ahout her
head?
A. She had this place on the back of her head, which wasTwouldn't say which side of •her head it wa·s on. I just 'vouldn 't
say the condition of the place but it wasn't bleedpage 68 ~ ing-.
Q. It was not bleeding?
A. No, sir. It was red blood shot I would say.
Q. And there wa·s no eut, just a bruise?
·A. Well, it could be cut a little, but it wasn't bleeding.
Q. It wasn't bleeding?
A. No, sir.
Q. And was she unconsrions when you left her in Rh1efield?
A. Yes, sir.
CROSS EXAI\IINATION.

Mr. Campbell:
Mr. Spiers: No questions.
Witness is excused.
Mr. Campbell: We rest, your Honor.
Mr. Spiers: I would like to make a motion, your Honor.
Th Court: We will recess now (12 :03) for lunch untill :15
p.m. And we will take up your motion, J\{r. Spiers.
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1\Ir. Spiers: I have a motion to make on two
separate grounds.
This policy of insurance, which has been attached to the pleadings in the case, provides against loss re-·
suiting from bodily injury as follows: (Reads from policy)
Under the Virginia cases the burden of proof is upon the
Plaintiff to prove that an accident occurred, and that the injury ensued as a direct result of it.
In th case of Gene,ral A·ccident, F'i·re and £.ife Ass1trance
CortJoration v. lJfurray, Virginia 120, p. 115, this case eliminates any question about where the burden of proof lies as
to the occurrence of the accident, and further takes care of
the situation where there is more than one probable cause .
.A.nd if there are two possible causes, which is true in this
case, then the Plaintiff cannot recover.
The evidence shows that this lady was on the floor, and it
further shows that she had a rupture of the aneurysm. The
other -side is that she fell and this caused the rupture of the
aneurysm, and the Plaintiff has not carried the burden.
Courts have said time and time again that it is
page 70 ~ just as probable that this thing occurred for which
the Defendant is not responsible as it occurred
for which he is responsible, and you cannot allow it to go to
the Jury. This is the only case that I have found which sets
this out in Virginia.
A.L.R. and American ,Jurisprudence have a similar rule
that prevails in various jurisdictions, -and Virginia is citefl
as one of them.
I am frank to state t.l1at the doctors will tell you that unless
yon know what actually occurred to this lady, whether she
suffered a dizzy spell, or just tripped, they C'annot sav definitely what occurred. Even Dr. 1v[oore is a general practitioner.
Mr. Campbell: 'Ve l1ave Rhown that she was in normal
health. 'Ve have sbo·wn tl1at sl1e was found after a noise. We
hAve shown an abra~ion or brnise on the back of her heacl,
which in the opinion of the doctor could have caused her condition. We don't have to go anv further than that. We have
-proved enough that if they be1ieve that she fell and struck
her head, which caused this condition from 'vbich she suffered,
that is as far as we have to go. That is a matter of defense
proof that something- else ha-ppened.
page 71 ~ Mr. Sniers: You have the burden of -provingthe existence of an accident. Dr. Moore said it
could have been; be didn't say it did.
page 69

~
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You have a situation where he turned her over and got
hurt on the head and everybody saw that, and the next point
is whether that accident caused his disability. In 97% of all
cases someone can say that this occurred. The man inhaled
chlorine gas and died.
The Court: Following your theory, unless you can prove
by direct evidence to the exclusion of all circumstantial evidence as to the accident then this lady cannot recover.
lvfr. Spiers: That's ,vhat the Virginia law is and the
law throughout the United States says. Even if there is an
accident and if it appears from the whole evidence that the
disability is not suffered as a result she cannot recover.
The Virginia cases go farther and say that if a combination
of occurrences or circumstances which contributed to the disability, she is not entitled to recover. E.ven assuming the accident she cannot recover from the disease which Dr. Moore
defined.
page 72 ~ Mr. Campbell: He never defined it.
~fr. Spiers: He still has the burden of proving.
The courts in Virginia have gone so far as to say that when
the man died of the chlorine poisoning, and had preexisting
pneumonia to the chlorine gas poising, he cannot recover because it is not soley through accidental means. That is a case
that A.L.R.. cites, M~tttttal v. Rider, which is a Virginia case.
The cases I submit are legion. This case clears up the first
point. There is a 0ase in 144 A.L.R. which ~~o~s along with
this as the majority rule in the United States.
1\fr. Campbell: If you have any doubt in this matter l
have a substantial number of authorities here.
'Vhere there is a physical weakness that the accident prob::tbly 'vould not have disabled a person who did not have this
physical weakness, the disability comes not from the weakness but from the rupture and the flowing of the hlood into
the brain. Assume Mr. Spiers' position on that is correct,
and as Dr. Moore said many people may have those things
and never give them any trouble at all, ·and she has .shown
no indication of any trouble at all, no headaches.
page 73 ~ Suppose I have bones t'hat have more calcium
in it than normally. The case is one of my years.
l fall and a bone breaks. Your Honor has less calcium than I
l1ave and had you sustained that fall vou wouldn't have a
broken ·arm. So that is a complete and a full answer to it.
This is something- that was set in motion by the fall. It comes
h::~ck to the proximate c.ause.
The evidence is that the proximate cause of her disability
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is this fall. They cannot say that it isn't because they were
not there.
Mr. Spiers: Dr. Moore said it could be spontaneous and
then she would fall.
l\1r. Campbell: You have a fall and nothing to indicate
any spontaneous rupture before the fall.
1\fr. Spiers: I think the evidence leaves it uncertain.
Mr. Campbell: It is purely a Jury question under circumstantial evidence.
Mr. Spiers: The proximate cause is not involved. An aneurysm is a bodily infirmity or disease and you treat the two
interchangeably.
I asked Dr. l\{oore if he would categorize this
page 74 ~ substantially in the medical profession as a bodily
in:firmi ty or disease, and he said yes.
The Court: That's not the full testimony that 'he used.
Mr. Spiers: ·whether he did o1· didn't is not materin 1 ns
to whether or not he has come within the terms of this policy.
1. The accident was the sole cause.
2. The disability was solely caused by the accident independently of ·all other causes partly or wholly.
The Court: I 'vonld like to see some further authorities
on this.
Suppose we go to lunch and resume later.
(Proceedings are reswned at 1:15 in Chambers.)
Mr. Campbell: I want to cite an authority. It's on the
admissibility of the hospital records when this is read in connection to what I read to his Honor. I admit the mistake was
rnine. I think it should not be admitted. In 32 C. J. Sec. 10-32
it says: (reads to Court and opposing counsel).
That is the ·situation which we have here. The authority I
gave your Honor this n1orning starts out by sayin~
page 75 ~ this :
''That where hospital records are admissible in the regular
course of business ''
This authority we think is very definite that the records are
not admissible.
The Court: I will retain the same position. It has already
been admitted and used and I don't think we need to give
any further consideration to that, Mr. Campbell.
The Court: 120 Virginia, let's see A.L.R.
Mr. Spiers: It states here the ·virginia cases cited in this
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The accident must be the sole cause. Page 205.
The Court: You take the position that he has the burde11
of proving that this was caused by accidental n1enns ¥
~{r. Spiers: Yes, sir.
The Court: And secondly, that he has the burden of showing that the continuing disability was also caused by accidental means?
Mr. Spiers: Yes, sir.
Mr. Campbell: There was apparently nothing wrong with
her, and that there was de:finitelv an accident.
page 76 ~ That is, something out of the ordinary and unusual. The son heard the fall or noise; went in
there and found the bathroom rug- scuffed llP and fo11nd l,er
unconscious with an abrasion on the back of her head, which
the doctor said could have caused the injury from which she
~uffered. I think that brings us within the terms of the il\surance policy definitely.
We've proved the fall; there's no doubt about that. We
have proved the disability and have introduced evidence of
the doctor that in his opinion the injury she received could
have caused this. That is a matter of defense and I think
that they must go farther than Mr. Spiers has said. They
must go farther and prove that ·as an exception to this that
this aneyrysm caused the fall. The aneuryysm is a dormant
condition. One that may never arise just -as if one has a
weak ankle which may never cause any trouble unless there
is a lick on that.
The case cited in 120 Virginia a very different type o~
ease. In that case there was no evidence to anything but that
this man was over in the pest house and had on a new pair
of shoes that rubbed a place on his foot. He dies
page 77 ~ later on of erysipelas. Whether he died of the accident, or whether of erysipelas, and they never
proved that the erysipelas germ came from the ·abrasion. It
could have come from various other things.
The Court: It also said that it was never actually proved
that the diffculty on his foot was caused by the shoes.
Mr. Campbell: We have the definite evidence of the injury occurring there at the time and she was unconscious immediately following it, and that injury was such that it could
produce the unconsciousness, and I respectfully submit that
we have borne the burden.
·
The Court: It is my view that you have made a prima.
facie case, and I don't believe that I can conscientiously
strike the evidence as Mr. Spiers has asked me to, and I
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overrule the motion at this time, and I will hear further
evidence.
~ir. Spiers: I would like to except to the ruling of the
Court, and cite the Virginia case of Crowder v. General Acoident, Fire and Life lnsu.rance Corporation, 180 Virginia, p.
177; 21 S. E. 2nd, p. 772.
Mr. Campbell: That is a case in which Dr.
page 78 ~ Trout testified that what caused his trouble was
that this man had had another accident and had a
large lun1p in his muscle, and then had another accident and
he testified that the cause of his disability was not the second
accident hut the first one.
Mr. Spiers: I am relying furtl1er on the Mut~tal Benefit HeaUh and Accident v.. Hite, 184 Virginia, page 614; 35
S. E. 2nd, p. 743; and Mutual Benefit Health, and Accident
AsstDrance v. Ryder, in which I do not have the Virginia
citation. S.E. 185, p. 894.
(The Court, Jury, counsel and all interested parties return to the courtroom and proceedings are resumed at 1 :40
p.m.)

page 79

~

DR. JOHN D. VARNER,
a witness called on behalf of the Defendant, being
first duly sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. Spiers:
Q. State your name, please, sir t
A. John D. Varner.
Q. And where do you reside, doctor f
A. In Roanoke, Virginia.
Q. Is your profession the practice of medicine t
A. That's correct.
Q. Do you have a specialty!
A. I do, yes.
Q. What is your specialty!
A. Neurological surgery.
Q. Where did you train for this snecialty, Dr. Varnert
A. I got my de~ree in medicine. Doctor of Medicine, at
the University of Virginia; and following this I interned at
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the University of Texas; and then I did my general surgery
there and special training in neurosurgery, and after I finished that I started practicing in Roanoke, Virpage 80 ~ ginia.
Q. How long have you practiced in Roanoke?
A. Eight years, seven and a half years.
.
Q. "\Vould you describe for the jury generally what your
specialty covers?
A. It covers the diaJmosis and treatment of the nervous
system, which includes tl1e brain, spinal cord, and the periplleral nervP!=; in the arms and legs, the extremities.
Q. Dr. arner, I believe you have heard the gist of this
ease this morning which involves the aneurysm in tlw left
carotid. is that portion of the body within your specialty?
A. Yes.
Q. Did you have occasion to ex,a:mine Mrs. J\IIargaret Hale
nt the request of the Aetna Life Insurance Company?
A. Yes, I examined 1\frs. Hale on the 20th of February,
1964. And I 'vent over her records at that time from the St.
Luke's Hospital, and when I examined her she had a partial
paralysis of the third cranial nerve, which is one of the
nerves to the muscle in the eye on the left side. the left eye.
· This was evident and that there was some inpage 81 ~ equality in the pupils, and also she could not move
the eye properly to the right. When she looked
over to the right she saw double. She had some increase in
her reflexes, particularly on the right side of her body. The
reflex test that is done to determine the status of the nervous
system, or how the nervous system is functioning, the hra.in
and the spinal cord, and if they were all functioning together.
It is impossible for one to control the reflexes voluntarily.
So thev were. increased on the right side. She had patholo(!ica] reftexe!=; on the right side. She had a lessening- of the
pain sensation on the right side. And it was my conclusion
at that time that I thought this lady had an aneurysm on the
internal carotid artery on the left side; that I thought this
aneurvsm had ruptured and caused her to fall.
Q. Dr. Varner, after your examination of Mrs. Hale did
vou also have occasion to review the records of St. Luke's
Hospital?
A. I bad the records of St. Luke's Rt the time I e"'{::tmined
ber. Followi g that I got the records from the Bluefield
Sanitarium, t e reports of the X-ray, the arteriogram test

,r
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which was done on her, which is a test when someone has a history of a sudden fall and blackout and
no apparent reason, and you tap their spine and
find bloody spinal fluid it is highly suspicious that they've
ruptured a blood vessel in the brain. This report describes
an aneurysm on the internal carotid artery on the left side.
This would certainly fit with th::'ir-

page 82

~

Mr. Campbell: We object to his testimony as to what the
report shows.
Mr. Spiers: It's in evidence.
The Court: The report is in evidence, Mr. Campbell, and
he may refer to it.
Mr. Campbell: We understand, I am making n1y objection and may it apply to all such evidence. I understand your
J.-Ionor overrules me at this point, and we save the point.
Tl1e Court: All right.
Mr. Spiers:
Q. Go ahead, doctor?
A. This1\{r. Campbell:
ingfrom.

Doctor, may I see what it is you're testify-

A. These are my own records.
:Mr. Campbell: I know, but you're ustng thrm thC'rr to
testify.
page 83 ~ The Court: They're the doctor's work sheets,
noted and memoranda, and I don't think counsel
is entitled to have access to them.
Mr. Campbell: With all respect, your Honor, he is looking at this paper and testifying, and whether it be his work
~beet or something that he nut down later or not, I don't
know. And I think I am entitled to know what he bas in his
hands, and be's also testified something about Bluefield
Sanitarium, did you not, doetor! Or am T mistaken on that!
A. That was a report.
Mr. Campbell: That record is not in here.
Mr. Spiers: Your Honor, please. it is part of the St.
Luke's Hospital Record.
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Mr. Campbell: I don't know. That's the reason I'm asking.
The Court: What papers were you referring to, Dr. Varner?
A. I'm referring to a paper from the X-ray Department
at the Bluefield Sanitarium, and this is the same copy as this
one.
Mr. Spiers: The paper I hold is Exhibit 8.
The Court: Is it the same notes and memorpage 84 ~ anda on the X-ray DepartmentY
A. That is correct.
The Court : All right, proceed.
A. 'Veil, the test that was done, which we've just been disc.ussing. describes the aneurysm, which confirmed my opinion that that was this lady's difficulty.
!vir. Spiers:
Q. Dr. Varner, I gather from what you say the objective
test which you performed when you examined Mrs. Hale led
you to a conclusion which was later verified by this arteriogram., is that correct Y
A. Yes, sir, that is correct.
Q. Among those was the paralysis of the nerve of the left
eye, or the dilatation of the pupil of that eyeY
A. Yes. It was the inability to abduct the eye. The muscle
that supplied one of the nerves that causes the eye to turn,
her left eye to turn to the right was paralyzed. That nerve
also supplies the muscles to the pupil of the eye.
Q ,~Vben the left eve is affected in that fashion medically
speaking, does that indicate where the damage
page 85 r would have its source?
A. That indicates that there is something pressjng on the third cranial nerve, the oculomotor nerve, which
runs these muscles. And one of the common things in my
branch of medicine is this aneurysm on this cnrotid art(lrv.
It's difficult if you don't know the anatomy. but if this would
be the nerve running to the eye this vessel is rig-ht adjacent
to it, so if there is some weakness in the vessel, or some abnormality in the vessel, it very frequently gives symptoms
such as t.his. as has been described.
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Q. Now that n1uscle for the eye runs straight back. The
artery on the left side would affect the left eye?
A. Yes. The pressure on the left nerve affects the left eye.
Q. And in the event of a subarachnoid hemorrhage, which
you mentioned, due to this aneurysm, what parts of the extremeties would it affect, the right or the left?
A. It would affect the right.
Q. The right.
A. The disturbance to the blood supply would affect the
right. The generalized hemorrhage would affect
page 86 ~ both as described this n1orni112' when she had the
bilateral tests on her feet. both of her toes went
11p. That was due to the g-eneralized affect on the brain, hoth
sides.
Q. And this positive Babinski sign, which Dr. Moore testified about, 'vas perfectly consistent with the hemorrhage on
the left carotid?
A. That's correct.
Q. Now, did you hear the testimony this morning about
some small abrasion on this lady's headY
A. Yes, I heard some testimony as to that.
Q. I believe you stated in your opinion that the hemorrhage occurred and then the lady fell f And then the fall?
A. That is my opinion. And that was a typical, classical
example of this disease. A person for no apparent reason
will suddenly lose consciousness, may have some headache
before, but it is generally a sudden and a violent thing, frequently, often is.
Q. Can you tell n1e this: Docs the fact that l\Irs. !Iale, for
instance, on the preceeding days and weeks had no particular
complaints, have any significance?
page 87 ~ A. None whatsoever in my opinion.
Q. In other words, she could not feel anything
and this could occur suddenly for no reason, or for some
reason?
A. That is true. Anyone then in this room may have it.
The first warning you wonld get would be an apoplecti~
attack.
Q. It would be a sudden onset¥
A. Sudden, yes.
Q. Aneurysm, as I understand it, is a weakness in the vessel itself?
A. That is correct. It is a congenital weakness, defect in
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the blood vessel itself. And they most frequently rupture in
the forty to fifty age groups.
Q. In the event there was no record or no way of telling
what this lady's history of blood pressure was, whether it was
normal or abnormal, would that in any way affect your opinion or judgnwnt 1 In other words, does the blood pressure,
or is it significant, or can it be normal and still this occur?
A. Yes, I think it probably occurs whether the blood pressure is elevated or not. It is more prone to occur
page 88 ~ with an elevated blood pressure.
Q. But it can occur without it Y
A. Yes.
Q. It can occur without any previous symptoms that you
see and know about Y
A. Yes, sir, that is correct. More often they do not have
high blood pressure.
Q. You say more often they do not 7
A. Yes.
Q. Now, you stated that you went over the records. Con~ultation report, which I hand you, and which is Exhibit 15,
from Dr. Gage. I ·ask you to refer to the first four lines, in
which Dr. Gage indicates that there was no bump on her
head. or laceration of the scalpY
A. That's correct.
Q. In view of this lady's symptoms and the course of treatment she received, do you have an opinion as to whether
or not the going to the floor would have cansed this hemorhage, or whether it was a spontaneous situation f
A. It is my opinion that it was a spontaneous thing. I
don't ever recall seeing one as the result of a blow on the
head that I know of.
page 89 ~ Q. Then also, based on your experience, this
aneurysm preexisted the onset of this particular
symptom, which ended up in her hospitalization?
A. That is correct, It is my opinion that she bas had this
since birth.
Q. In the medical profe~sion is the existence of fln ~n
e'Urysm characterized as a diRease or an in:firmi ty of the body?
A. Yes, I'd certainly say it's a disease.
Q. Dr. Moore has indicated in his reports that following
this Mrs. Hale was on drug-s for hypertension, is this indicative or important in any way?
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~Ir. Campbell: What was that, Mr. Spiers 7 I didn't hear
you.
Mr. Spiers: Her taking hypertensive drugs. Drugs for
hypertension, and I wondered whether or not that had any
importance in determining whether this trouble was caused
by a fall, or the rupture caused it.

A. I think that if a person has hypertension he is more apt
to, his chances are much more-greater of rupturing an :aneurysm if it be present, than one with a normal blood pressure.
page 90 ~ Q. Hypertension is something which develops
suddenly, or does it develop over a period of tim~
normally?
A. I think that hypertension can be caused by several different mechanisms, and it can develop rather suddenly. If
one has acute kidney disease, or something such as that, the
blood pressure may go up and remain elevated. If some
other cause it may be a gradual onset.
Q. From the records that you have perused have there been
anv indications of acute kidnev disease in Mrs. Hale that
wo'uld cause a sudden onset of hypertension?
A. No.
Q. I believe when you examined this lady you saw some
paralysis on the right. Did you notice anything on the left
of her body other than the eye which you have mentioned Y
A. No, other than the reflexes were more active than the ordinary person, but there were no pathological reflexes.
Q. I believe Dr. Moore testified that when he examined
this lady her left arm when he picked it up fell, and the
right arm seemed to resist a little. Can you expage 91 ~ plain that? She was unconscious at the time.
A. I cannot explain that.
Q. Did you take her blood pressure?
A. Yes.
Q. Was it elevated or not?
A. Her blood pressure was not elevated at the time. It was
148/88. She told me tl1en that she was on medication for
blood pressure.
Q. Would a previous history of blood pressure a couplP.
years prior to the, one year prior the the incident we speak
of, of 190/50 indicate anything in particular with reference
to that?
A. That to me indicates that the blood pressure is abnormal.
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Q. Abnormal in which direction Y
A. It's elevated. The cystolic pressure is markedly elevated.
Q. A person who had that high blood pressure and a congenital condition like an aneurysm, I believe you testified, it
would be more likely to rupture spontaneously than if he had
norn1al blood pressure Y
A. That is correct. I think all aneurysms ruppage 92 ~ ture spontaneously.
Q. All of them rupture spontaneously?
A. In my experience.
1\{r. Spiers: That's all.
CROSS EXAMINATION.
By lVIr. Campbell:
Q. Doctor, you have just testified about an elevated blood
pressure. "\Vhen was that shown ·by this record f You can
look at that and satisfy yourself on that, doctor, I don't expect you to keep all this in your mind.
A. That was just a question.
Mr. Spiers: I asked him if that were the case.
A. In the admission of 1961 there's one report.
~Ir.

Campbell:
Q I hand you, doctor, the record of the 1961 report there
nt the hospital, St. Luke's Hospital.
1\Ir. Spiers: I don't see the purpose of that.
Mr. Campbell:
Q. Look here under physical examination and what doe!3
'' B.P. '' stand for on a medical record such as that, doctor ·y
A. Here it says blood pressure was within normpage 93 ~ allimits. No recording of the actual measurement.
Q. That's right, sir. And so if we accept the contemporaneous record there it shows that the blood press'nre
was within normal limits?
A. It's no measurement here. I can't see the measurement
other than the statement.
Q. Nothing stated in there of any figures, is there Y
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A. No figures.

Mr. Campbell: We offer this, your Honor, please, as
Plaintiff's Exhibit No. 1, I reckon it is.
Mr. Spiers: I have no objection for that purpose only.
Mr. Campbell: Probably No. 2. I don't know whether
we've introduced the policy or no.
The Court: You have introduced the policy.
1\{r. Campbell: It was attached to the pleadings, and may
we consider that as No. 1.
The Court: Yes.
Mr. Campbell: All right this will be No. 2.
page 94

~

(Record of 1961 St. Luke's Hospital record report received and filed as Plaintiff's Exhibit No.
2.)

Q. Now, doctor, some of the questions I'm going to ask
you I imagine are very childish from your standpoint, so I'm
going to ask you to excuse me if they are.
This aneurysm is just a weakness or thinness of a blood
vessel, isn't it, or part of a blood vessel?
A. There is a weakness in the wall of the blood vessel that
eauses an enlargement of the blood vessel.
Q. And that doesn't cause any trouble until it ruptures,
does itf
A. It may.
Q. What trouble would it cause, doctor f
A. Depending on the location entirely. depending on the
location.
Q. Well, this one has been located as being on the carotin
nrteryf I probably mispronounced it.
A. Yes.
Q. And where would that cause trouble?
A. It would cause the trouble that we've been through already. It may cause some pressure on the oculomotor nerve.
Q. That would evidence itself b~r presRure there 1
page 95 ~ A. It may.
Q. It may, huh?
A. Very unusual for it to.
Q. But if it ha.d been causing anv disturbance, if you nRP.
those very sawmill term~. it would have been some disturbance of the vision. wonldn 't it, or headache t
A. In tl1at location it probably would.

Aetna Life Insurance Company v. lVIarg-aret B. IIa.le 49

Dr. John D. Va.rner.
Q. That's what I'm talking about, in that location.
A. Without a rupture it may have caused some pain in the
face too.
Q. Pain in the face, or difficulty in the vision, or headaches ;
either one of those three things?
A. Yes.
Q. Now, doctor, there are some terms in there that are very
familiar to you. One of them sounds sort of like a spider to
me, subarachnoid.
A. That's correct.
Q. It's used quite often. What does that mean Y
A. The arachnoid-the brain has three coverpage 96 ~ ings, and the dura is one which is the outer most
covering which is next to the skull, and that is a
sort of tough fibrous tissue. The next layer is a very fine
delicate layer called the arachnoid. And sub simply means
underneath, like subway-subdural is said to be beneath the
dura. Subarachnoid means under the arachnoid. And in this
arachnoid .space is where you all are familiar that everyone
has spinal fluid, and that is where the spinal fluid circulates
between the arachnoid and the next inner most membrane,
which is the pia. And the spinal fluid circulates throug·h
there ; the blood vessels run part of their course through the
subarachnoid space. But if a blood vessel ruptures from an
aneurysm or something, then you'll get blood in the spinal
fluid, and then it will circulate throughout the entire subaraehoid space, which is in your head as well as in your spine.
And you tap the spine and you sec the bloody fluid.
Q. You see the bloody fluid in the spine?
A. Yes.
Q. This arachnoid tissue or membrane, if that's the correct term?
page 97 ~ A. Yes, sir.
Q. Is one of the n1ost delicate ones in the whole
hody, isn't it?
A. I would think so, yes, sir.
Q. And, doctor, now when you talk about this aneurysn1
which is on the artery, and she was probably born with that,
"rasn 't she, Mrs. Hale!
A. It's my opinion.
Q. A'nd until it ruptures, \vhieh in the ordinary terms would
Jnean breaks?
A. That's correct.
Q. Until it hreaks, or ruptures, the only thing it ·would do
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would be to cause headache or possible difficult in vision,

a~

I understand you 1
A. Very, very seldom. Probably not.

Q. Probably never even cause that, would it¥
A. I don't say never. Very unusual.
Q. But when it ruptures or broken then is when the trouble is occasioned, isn't it 1
A. That's when they really get in trouble.
Q. When you really get in trouble when that thing is broken.
Now, and it's your opinion that this was a very
page 98 ~ sudden and violent attack which she had, do I understand you correctly in that 1
A. Yes. She may have been sick a moment or two earlier.
Those things one doesn't know about, but generally they will
have some headache, they may screa.n1 and fall unconscious.
Q. Now, when this thing breaks, doctor, it lets the blood
loose in the brain 1
A. Depending on discipline and location. Yes, the subarachnoid.
Q. The subarachnoid would let it loose there in the brain,
wouldn't it?
A. She could get a clot into the brain, yes.
Q. And that acts right at once, doesn't it?
A. I think that is what you consider at once.
Q. Yes, sir.
A. I mean, I think it might develop over a few minutes'
time, but maybe an hour's time you may see a person with a
headache, mayb~ vomit, and then maybe get up to go do something and cause further bleeding.
Q. Doctor, from the extent of damage that was done here,
and evidentally there was a great deal of damage
page 99 ~ done, wasn't there, doctor?
A. Yes.
Q. And from the extent of that damage isn't it your opinion
that it did come on s·uddenly?
A. What do you mean suddenly?
Q. I mean the rupture and right after the rupture thii:;
condition occurred.
A. I think that shortly before she was unconscious the
rupture occurred It can rupture and bleed gradually.
Q. Well, now the question I want to ask yon is, when thero
has been a massive rupture such as obviously took plac~
here, is it or not unusual for a person to lose memory or not
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have memory of things and events that took place some hours
before?
A. Yes, I think so.
Q. And if this happened along about four and five o'clock
a.m. and she had no recollection of anything from the previous twelve hours approximately, you would not be surprised
at that, would you Y
A. I would think that twelve hours, I believe that she might
remember something within twelve hours.
Q. You think she could have some recollection
page 100 ~ of something that did happen within twelve
hours?
A. That's possible; it's certainly possible.
Q. Would that be an ordinary thing when an aneurysnt
breaks on its own Y
A. For them to have some loss-very frequently.
Q. That they would have recollection of things 'vithiu
twelve hours ?
A. I don't think one can make a dogmatic statement about
that.
Q. You stated just a moment or two ago, doctor, that you
thought she would have recollection of events within twelve
hours' time of the rupture.
A. I think it's possible. I doubt if she would remembet
the rupture.
Q. She wouldn't remember the rupture T
A. She might not.
Q. Wben the rupture happened she lost consciouness, didn't sheT
A. When it bled enough to cause her to lose consciousness.
It might rupture and leak slowly, and she might have a head!l~he and vomiting etc., and then lose consciousness.
Q. With a massive bleeding, as this obviouspage 101 ~ lv was, that would not have been true, would it'
It wouldn't have been a gradual thing, it would
l1ave been sudden.
A. I don't think you can measure how massive this was.
Q. From the fact that she was completely paralyzed there f
A. She was unconscious.
Q. Unconscious, yes, sir. And had aU these other symptoms
f.hat you describe, you can't say whether that 'vas or wAs not
massive?
A. It depends on what you feel is massive. I cannot sa~T
whether it's massive.
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Q. You're a specialist and a physician you told us here,
and I think you're a very competent doctor, ·and I certainly
have no reason to believe otherwise, and isn't massive a term
that you commonly use 1 You speak of a massive hemorrhage 1 a massive dose of pcnnicilin.
A. Massive is an adjective, yes.
Q. Yes, sir, and you use that all the time, don't you 7
A. That's correct.
Q. Then why can't you tell us about that in this
page 102 ~ connection 1
A. Because it's impossibl~ to see inside of her
head and see whether it's massive or not. You know that it
was enough to make her unconscious and these other things.
If you wish to call it massiveQ. To have stayed unconscious that long it would have been
massive, wouldn't it, doctor 7
A. I don't believe necessarily.
Q. Not necessarily~
A. I mean, I wouldn't 'have used the term.
Q. You didn't see her until how long after she had had
this attack 7
A. I saw her on tbe 20th of February, 1964.
Q. Your record there sl1owed that this occurrence happened on the 9th of December, 1962, didn't itT
A. Correct.
Q. That was some fourteen months later that you saw
her?
A. Yes.
Q. And you are merely giving your opinion in this matter,
uren 't you, doctor?
A. From the results-yes, that is my opinion.
page 103 ~ Q. You didn't see her?
A. I examined her.
Q. You examined the patient lflt the request of the immrance company?
A. And I gave my opinion as a result of that.
Q. Would you tell us how much you charged the insurance
company for giving that opinion?

Mr. Spiers: Your Honor, I don't think the amount we
paid Dr. Varner is any indicia of anything.
The Court : I don't think the question of the amount of
the fee is admissible, Mr. Campbell.
Mr. Campbell: All right, sir, we save the point and we
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would like to have the answer supplied later. Would that
be agreeable, Mr. Spiers.
Mr. Spiers: For the Court's record~
1\fr. Campbell: Yes, sir.
1\Ir. Spiers: Yes, sir.
1\fr. Ca1npbell:
Q. Doctor, you're also being· paid to testify to-day, aren't
vouf

· A. That's correct.
Q. 'Vould you tell us how much you're being
page 104 ~ paid to testify today?
1\ir. Spiers: Your Honor, this is the same thing.
The Court: That's the same ruling, Mr. Campbell.
Mr. Campbell: All right, we save the point on that, your
Honor, please, and ask the same rule as to putting in of the
answer later on for the benefit of the Court.

Q. Now, doctor, you said that if she got an aneurysm on
the left side of her head that would affect the right side of he.:body, wouldn't it?
·
A. Yes.
Q. .And if both sides of the body were affected it would
show· then that there was a massive amount of blood let
loose there in the brain, wouldn't it?
A. It would be enough to circulate over the brain and to
irritate the motorQ. To get both sides. Now your record there shows that
she was affected on both sides, doesn't it?
A. My record shows?
Q. The record that you've been testifying
page 105 r from?
A. Yes. It stated that that was aMr. Campbell: That's all, doctor.
Mr. Spiers: Let him finish his answer.
A. -it said that she couldn't move the left arm, which T
have testified I cannot understand.
Mr. Campbell:
Q. Your theory wouldn't explain not being able to move
t.hat left arm, would it?
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A. No. I don't know whose observation that was.
~1r.

Campbell: That's all.
RE-DIRECT EXA)\ifiNATION.

By l\1r. Spiers :
Q. Dr. Varner, would you tell me what a subdural hematoma is, a bruise below the dura T

A. A hematoma is not a bruise. It's a collection of blood,
and it's beneath the dura, which is the membrane over the
covering- of the brain, the outer most covering.
Q. Outside of theA. Arachnoid.
Q. -arachnoid T
A. That's correct.
page 106 ~ Q. Did the arteriogram show any blood vessels or arteries that were ruptured to cause that?
A. An arteriogram would certainly show a subdural hematoma. That's one of the best ways to diagnose it.
Q. According to the report from St. Luke's Hospital nothing was shown on that arteriogram, was there! None was
1nentioned in the report, was there 7
A. No.
Q. Doctor, I may have covered this, but you described
the arachnoid as being the spinal fluid that goes to this and
down the spine etc., a tap was made for testing the fluid,
was it not7
A. Yes, to confirm whether there was blood or not in the
space.
Q. And this test showed blood in Mrs. Hale's spinal fluid?
A. Yes.
Mr. Campbell: We think the doctor can answer that from
what the record shows.
Mr. Spiers: This partially was what his opinion was
based on, and I think he already mentioned it. I'm not sure.
The Court : I think he can refer to the record.
page 107 ~
A. I can refer to the record, and it says thatCourse in the hospital: Lumbar puncture failed to reveal any
evidence of increased pressure. Which you might suspect
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with a massive hemorrhag-e, there would be some increase in
pressure. Although there was slight blood tinge in the cerebrospinal fluid. And that confirms that she had had subarachnoid he1norrhage. And then a repeat tap was carried out
on the 13th of December, and again faintly blood tinged
spinal fluid.
Q. This confirms that the rupture was beneath the arachnoid, below¥
A. It confirms that there was blood in the spinal fluid, and
from then you have to determine how it got there, and that's
why you do the arteriorgram, which is a test where you inject
the blood vessels and you have a machine which takes X-rays
very rapidly. The blood vessels have a normal appearance,
of course, and by making these X-ray pictures yon can see,
like this report, that there was an aneurysm on the left side.
Also, it says there was a slight deformity on the right side,
suggesting an unfilled aneurysm. Aneurysms
page 108 ~ frequently can be multiple, but there is definitely
one on the left that is ruptured.
Q. Dr. Varner, I would like to ask you if the fact that
you're paid, or the amount of payment would in ·any way
affect your opinion before this juryT
A. It would not. I testify more and don't get paid than I
do paid, I believe.
Q. Do you quite frequently do examinations on referrals
of other doctors of plaintiffs and defendants for insurance
companies and lawyers and is this done in your practice as a
routine?
A. That is correct.
Q. And in response to these inquiries do you give your
honest opinion?
A. That is correct.
0 . .And that is what you have done today?
A. That is correct.
0. Has Aetna Life Insurance Company in any way tried
to influence your finding, or your opinion, or tell you what
to :find?
A. Thev did not. I didn't know what the examination was
t'or.
Q. TTntil T ca11ed von.
A. About a week. or two weel{s ago.
pag-e 109

~

Mr. Spiers: That's all.
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RE-CROSS EXAMINATION.
By Mr. Campbell:
Q. When you look back at that record there about the
spinal fluid it said a slight tinge, didn't it 1
A. Yes.
Q. A slight tinge in there, and that circulates, I believe
you told us, through the spinal cord and up through thisA. The spinal fluid circulates throughoutQ. Through this place you said they had the aneurysm, and
just sort of like circulating water, is it not?
A. Well, the fluid is a protective mechanism in every one.
You have your spinal fluid ·and your brain more or less floats
in the spinal fluid and that is a protective mechanism.
Q. Yes, sir, and this circulates all the way around Y
A. Yes, a constant secretion and absorption. It's a bodily
function.
Q. Dr. Varner, I hand you Webster's Collepage 110 ~ giate Dictionary, and will ask you to look at the
definition there of disease?
Mr. Spiers: Your Honor, I believe the definition of disease
in this instance is a medical term.
Mr. Campbell: That's the very point I'm making, your
Honor, that disease is used in this way and the authorities
are uniform as used in the common acceptance of everyday
folk, and not in technical medical language.
Mr. Spiers: The authorities are not uniform.
The ·Court: I'm somewhat at a loss; I miss the point.
Mr. Campbell: I asked the doctor to read me the definition
of disease in Webster's Collegiate Dictionary.
Mr. Spiers: It's a medical term, and should be in the
medical dictionary.
Mr. Campbell: He has testified as to the medical meaningo.
The Court: Go ahead, Mr. Campbell, I'm overruling him.
A. You want me to read that?
page 111

~

Mr. Oampbell:
Q. If you will read that definition of disease

doctor?
A. It's a lack of ease or discomfort. That is one definition.
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r.rhat's the archaic definition. A condition in which bodily
health is impaired, sickness, illness, also a malady, an ailment; an infection usually caused by a microorganism, comparing the quality of certain products, as a disease of wine.
Q. ~Iicroorganism is just another name for a germ, isn't
it, doctor?
A. That is correct, but that refers to diseases of wine.
Disease, a verbal translation to derange, which is certainly
applicable here.
Q. Deranged, that's crazy, in the ordinary term, I mean 7
\Ye're speaking about somebody as being deranged, aren't
we?
A. It mean's something abnormal. I don't believe it
means-deranged, I don't use it and speak of it as that.
Q. I understand, doctor, you use some other term, doctor,
but I'm talking about ordinary common folk.
page 112 ~ A. That to me means something abnormal from
its usual state, I would think.
Q. Uh huh. Now, this disease is archaic, lack of ease and
discomfort. I think both of us can discard that, can't we1 We
non 't mean that.
And yonr other one is the condition in which bodily health
is impaired, sickness, illness, also a malady or ailment; and
~hen an infection usually caused by microorganisms in comparing the quality of certain products, such as diseases of
wine.
A. That's correct.
Q. That's correct.
A. I don't believe that would be applicable.
0. We aren't talking about that right now either.
Doctor. vou 've never had anv truoble about the Aetna Insurance Company paying anv bill you've rendered, have you?
A. I presume not. You will have to ask my bookkeeper.
Mr. Campbell: That's all, thank you, doctor.
page 113

~

RE-RE-DIRECT EXAMINATION.

By Mr. Spiers:
Q. Doctor, as long as we've gone into the definition there
as ·applicable to Mrs. Hale, which is an aneurysm, would that
be in your definition the derangement or departure front
normal!
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A. Yes, that's the verb that is used in there.
Q. And this is a sense in which you would use it in this
case?
A. That's correct.
Mr. Spiers: That's all.
~Ir. Campbell: That's all, thank you, doctor.
Witness stands aside.
page 114

~

ROBERT S. ARMENTROUT,
another witness called on behalf of the Defendant, being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Spiers:
Q. State your name please?
A. Robert Armentrout.
Mr. Campbell: I didn't catch that, sir.
A. Robert S. Armentrout.
Mr. Spiers:
Q. Mr. Armentrout, by whom are you employed?
A. Aetna Life Insurance Company.
Q. Where do you maintain your office?
A. In Roanoke.
Q. You are claim representative for the Aetna Life Insurance Company as well asA. The Aetna Casualty & Surety Company.
Q. The' Aetna Casualty & Surety Company.
In connection with the claim we're investigating at this
time, do you l1ave the record of the payments which was maintained in the regular course of business at the Roanoke office
in which you can determine the amount of funds
page 115 * paid under the policy that Mrs. Hale is sning on?
A. Yes, I do.
Q. Referring to that record would you tell us the amount
of money that has been paid in weekly benefits since the
claim was first processed?
A. In weekly benefits we paid $1 ,020.00.
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Q. $1,020.00. Your record would indicate the commencement of those payments and the completion of them Y
A. Yes, sir, they commenced on December 9,- 1962, and
completed through March 28 of '64.
Q. vVas any other payment made under the terms of the
policy other than the $1,020.00?
A. Yes, sir, we paid $500.00 in medical bills. One payment
was made on January 9, 1963 for $480.15, and the other was
made on January 18, 1963 for $19.85.
Q. Is that the limit of your responsibility under the policy,
the $500.00?
A. For the medical part of it, yes, sir.
Q. Mr. Armentrout, I'm handing you Defense Exhibit No.
1, and ask you if this is proof of loss acted upon by your
company?
A. Yes, sir, that's proof of loss under the
page 116 ~ policy.
Q. Were the payments commenced on the basi:;
of that proof of loss and the report of Dr. Moore?
A. Yes, sir.
Q. "That does that indicate as the cause?
A. It indicates a fall.
Q. When did the Aetna Life Insurance Company first discover t'hat tl1e disabilitv did not result from the fall?
A. When they received1\fr. Campbell: We object to that question, your Honor,
That's a question for the Jury to determine whethe1·
thP disability resulted from a fall, or whether it didn't.

plea~e.

Mr. Spiers:
Q. Did you have her examined by Dr. Varner?
A. Yes, sir.
Q. Did the information he gave you indicate whether
not this resulted-

o~

1\{r. Campbell: We object to the information that Dr.
·varner gave him.
l\fr. Spiers: If your Honor, please, they acted
page 117 ~ on the information.
Mr. Campbell: That's all right, but that's between this witness and Dr. Varner. Dr. Varner has testified
in the case.
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The Court: Mr. Spiers, you can ask the witness in this
way and perhaps remove the objection. Find out when the
payments stopped and as a result of what.
Mr. Spiers: All right, sir.
Q. Mr. Armentrout, just answer what the Judge said, when
they were stopped and as a result of what occurrence Y
A. The last payment was paid through March 28, 1964,
after we received Dr. Varner's full report after his examination.
Q. Up until that time had you received any information
which varied the filing of the information contained in the
proof of loss?

1\fr.
Mr.
The
Mr.

Campbell: "\Ve object to that as being immaterial.
Spiers: It's very material.
Court: Overruled.
Campbell: "\Ve save the point.

A. Would you repeat the question?
1\IIr. Spiers:
Q. Up until you stopped the payments, and until you received Dr. Varner's report did you receive any information which changed or varied the original
jnformation in the proof of loss which you are holding in your
hand?
A. No, sir.
page 118

~

Mr. Campbell: We object to that question.
The Court : Overruled.
1\fr. Campbell: We save the point.
Mr. Spiers: That's all.
CROSS EXAMINATION.
By Mr. Campbell:
Q. You have a proof of loss there, Mr. Armentrout, that
is dated December 26, 1962, Defendant's Exhibit No. 1. Has
this been in your custody?
A. It was originally, yes, sir.
Q. And I see here, ''Past Hist. of convulsions ca.use of
fall.'' Who put that on there?
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A. It looks like my writing. I don't remember whether it
is or not.
Q. Then would you read us the rest of it Y
A. I don't kno'v whether I can do that. I can't read it all.
This \vord here, 'Did condition of grand mal
page 119 ~ cause fall T''
Q. Uh huh. And that's in your handwriting is

it¥
I think it is. Yes, sir, it looks like my handwriting.
You ought to know your handwriting, Mr. Armentrout.
My handwriting changes at times.
Uh huh. Now, you have no history of any convulsions,
you?
No, sir.
No, sir. And did you send this in to the company!
A. Yes, sir.
Q. And you sent it in to the company with that on it,
didn't you?
A. No, sir.
Q. When did it get put on there then!
A. I didn't send this in to the company with that note on
it. This is a copy that I kept. I sent the company a photostat of this.
Q. You photostated it and that was on it, wasn't itT
A. I don't know whether this was on it or not,
page 120 r sir. If I made these notes, which I presume I
did since I was the only one that had the file,
somewhere during the period of December 9th, or when we
received this, between that and I would guess some three o-r
four months ag-o. So I couldn't say exactly when this was
sent and whether that was on the original.
Q. Yon can't give us any information as to where that
rame from, can you, that endorsement?
A. Where what came from 1
0. Where this past history of convulsions?
A. I would guess it's notes made after recmv1ng comrnunications from our home office on investigations to continue with on the claim.
Q. So that came from the home offi.ce, not from anything
von develoned?
· A. T can't sav, Rir. I can't remember whether I did or
not. I rna ke a lot of notes on the files.
Q. You send all your work into the horne offi~e, don't you 7

A.
Q.
·A.
Q.
have
A.
Q.
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A. Yes, sir.
Q. Yes, sir, that's what I thought, you send -all of your
work into the home office.
page 121 ~ Well, now during the time that she has been
disabled they have continued payment of the premiums, haven't they?
A. I don't know, sir.
Q. Well, sir, I'll show Renewal Certificate Accident &
Health Department, and ask you if you can recognize that
as one of the forms of the Aetna Life Insurance Company?
A. Only because it has Aetna Life Insurance Company
written on it.
Q. Yes, sir, and what does that sayf
A. ''Certificate when countersigned and delivered to the
insured continues the policy subject to all its provisions from
renewal date for the term stated below.''
Q. 'Vhat 's the number of the policy that is given on 7
A. X057252.
Q. I hand you a policy which is the subject of the suit here
and will ask you to give us the number of that policy?
A. X057252.
Q. The same policy, isn't it 7
A. Yes, sir.
page 122 } Q. I hand you another renewal certificate dated
May 22, 1964, and ask you if you recognize that
as being one of the receipts of the company?
A. Yes, sir.
Q. So that she has kept that policy paying the premiums
of how mllch on it?
A. $19.60.
Q. That's twice a year, semi-annual?
A. That's for a six months' term, yes, sir.
Q. Every six months sl1e's been paying $19.00 during the
time she's disabled and the company has issued its receipts
for it.
(No answer.)
Mr. Campbell:

That's all, sir.

RE-DIRECT EXAMINATION.
By Mr. Spiers:
Q. Mr. Armentrout, you know who made those payments 1
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A. No, sir.
Q. What are the renewal dates Y I mean, what terms are
the renewals for?
A. 22 of May, '63 and '64.
Q. Made a year apartY
A. Yes, sir.
page 123 ~ Q. The last one was paid after the payments
stopped under the policy?
A. Yes, sir.
Q. Assuming those payments were received by the company did the 'accidental insurance in that policy remain in effect for the period stated for accidental injury?
A. Yes, sir.
Mr. Spiers: That's all.
RE-CROSS EXAMINATION.
By l'Yir. Campbell:
Q. If she had an accident now would you pay her 7
A. Yes, sir.
Q. So it wouldn't make any difference what her condition
is at present the company would pay the policy?
A. If it was the result of an accident, yes, sir.
Q. Now, I gave you only two receipts there. Mr. Spiers
asked you who paid those, and I had you a check signed Margaret B. Hale by Harris B. Hale for $19.60, October 28, 1963,
payable to Poage Insurance Company, Policy
page 124 ~ X057252, is that that policy?
A. Yes, sir.
Q. I hand you another check of Harris B. Hale, dated
4-28-63. for $19.60, for X057252, is that that policy?
A. Yes, sir.
0. I band yon another check April 23, 1964, Policy X057252,
i~ tl1at that policy?
A. Yes, ~dr.
Mr. Campbell: We offer those-that letter marked Plaintiff's Exhibit No. 3.
(Letter received and marked Plaintiff's Exhibit No. 3.)
That's all, thank you, sir.
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Margaret B. Hale.
"\Vitness stands aside.
Mr. Spiers: That's the case.
The Court: Any rebuttal7
Mr. Campbell: There's one question I would ask Mrs.
Hale on rebuttal, that I did not ask her in chief.
Mr. Spiers: I would like to make a motion and want it
understood that I'm not waiving it.
The Court: All right. You may reserve the
page 125 r right to make any motion you like.
~IARGARET B. HALE,
Plaintiff, called as a rebuttal witness in her own behalf, being heretofore duly sworn, testified as follows :

DIRECT EXA1\1INATION.

By Mr. Campbell:
Q. 1\{rs. Hale, I asked you when you were on the witness
stand whether or not you had had any headaches or other
discomfort and you said you had not. I didn't ask you anything about trouble with eye vision, whether you had double
Yision or anything like that before this accident'
A. No, sir, I did not.
Mr. Campbell: Cross examine.
Mr. Spiers: That's all.
Witness stands aside.
Mr. Campbell: We rest, your Honor.
(The Jury is recessed while the Court and counsel are in
Chambers.)

IN CHAMBERS:
Mr. Spiers: I make a motion at this time after the conclusion of all the evidence to strike the evidence
page 126 r of the Plaintiff and enter summary judgment for
the Defendant.

•

•

•

•
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The Court: I overrule the rnotion. I think you have a
remedy, Mr. Spiers, if I'm wrong.
Mr. Spiers: I except to the Court's action on the grounds
previously assigned on the whole policy and in the third
clause of the policy.
I further move the Court to tell the Jury that if they find
for the Defendant that we are entitled to recover $1520.00.
They must find on both.
The Court: I overrule the motion.
Mr. Spiers: Exception.

•

•

•

•

•

A Copy-Teste:
H. G. TURNER, Clerk.
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