IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 6570
VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tuesday the lOth day of January, 1967.
DUFF McDUFF ·GREEN, JR., INDIVIDUALLY AND
AS EXECUTOR OF THE ESTATE OF CELESTINE
C. BRO,VN, DECEASED, AND DUFF McDUFF
Plaintiffs in error,
GREEN, SR.,
against
FRANK L. BURKHOLDER AND ROBERT C.
BURKHOLDER, PARTNERS, T/A BURKHOLDER
& BURKHOLDER, AND FIDELITY & CASUALTY
Defendants in error.
COMPANY OF NEW YORK,

From the Circuit Court of Stafford County
S. Bernard Coleman, Judge
Upon the petition of Duff McDuff Green, Jr., individually
and as executor of the estate of Celestine C. Bro,vn, deceased,
and Duff McDuff Green, Sr., a writ of error is awarded them
to a judgment rendered by the Circuit Court of Stafford
County on the 11th day of July, 1966, in a certain motion for
judgment then therein depending, wherein Duff McDuff Green,
tTr., and others were plaintiffs and FrankL. Burkholder and
Robert C. Burkholder, partners, t;a, etc., and another 'vere
defendants; upon Duff McDuff Green, Jr., and Duff McDuff
Green, Sr., or some one for them, entering into bond with
sufficient securitv before the clerk of the said circuit court
in the penalty of three hundred dollars, with condition as the
law directs, no bond being required of the executor of the
estate of Celestine C. Brown, deceased.
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MO'rTON FOR J"UDGlVIENT

To the Honorable 8. Bernard Cole1nan, J1.tdge of said Court:
The plaintiffs, Duff McDuff Green, Jr., Celestine G. Brown
and Duff McDuff Green, respectfully move this Court for
judgment against the defendants and each of then1, jointly
and severally, in the amount of EIGHTY-FIVI~ THOlJSAND ($85,000.00) DOLLARS 'vith interest frmn June 22.
1965, together 'vith the costs of this proceeding 'vhich is justly
due and owing by reason of the following facts:
1. That on June 22, 1965, the plaintiffs herein entered into
an agreement with the defendants, Frank L. Burkholder and
Robert C. Burkholder, partners, t;a Burkholder & Burkholder, a copy of which agreement is attached hereto as an
exhibit. That the primary purpose of the said agreement
was to permit the defendants, Burkholder & Burkholder, to
enter upon the property of the plaintiffs for the
page 2 ~ purpose of removing sand and gravel for use in
the construction of Interstate Route 95 in Stafford
County, Virginia. In return, the said Burkholder & Bnrkholder were to pay the plaintiffs l1ereunder the sum of eighteen cents for each cubic yard of 1naterial re1noved frmn tlw
Green farm in addition to performing clean up and sn1oothing
over operations at the expiration of the contract. For a n1ore
particular explanation of the tern1s and conditions of the
agreement entered into bv and beh\Teen the plaintiffs and tlw
defPndants, Burkholder & Burkholder, the plaintiffs respectfully refers the Court to the copy of the agreenwnt in question nttached hereto as an exhibit.
2. That the defendants, Frank L. Burkholder and Robert
C. Rnrkholder, partners, tja Burkl1older & Burkholder,
breached the aforesaid agreement in that they failed to pay
the entire consideration dne under the agreement and they
further failed to perform the clean-up and stnoothin~ oyer
operations called for in tl1e agreement.

•
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5. That by virtue of the breach by the defendants, Burkholder & Burkholder, of the agreement entered into by them
with the plaintiffs. The plaintiffs have suffered considerable
monetary da1nage in that they have failed to receive prompt
and complete payment for materials removed by the defendants, Burk11older & Burkholder, and further in that they
have expended and will be required to expend in the future
extremely large sums for the purpose of cleaning and smoothing over that portion of the Green farm which the defendants,
Burkholder & Burkholder, have damaged by virtue of their
operations on that farm.

Filed in the Clerk's Office the 22 day of November, 1965.
Teste:
S. L. ALEXANDER, Clerk

•
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THIS AGREEMENT, Made in duplicate this
22nd day of JUNE, 1964, by and between FRANK
L. BURiffiOLDER and ROBERT C. BURKHOLDER, a
partnership, trading as BURKHOLDER A1\TD BURKHOLDER, Post Office Box 271, Winchester, Virginia, parties
of the first part, hereinafter known as BURKHOLDER, and
DUFF McDUFF GREEN, JR., single: CLESTINE G.
BROWN, 'vido"r, and DUFF McDUFF GREEN, widower,
parties of the second part, all of 'vhom are hereinafter known
as GREEN;

•
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10. It is further ·understood and agreed that upon the ex~
piration of this lease, BURKHOLDER shall smooth over
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the surface from which materials have been excavated by
Bero Engineering and Construction Corporation under a prior
lease, and by B. F. Diamond Construction Co., Inc. and
B. F. Diamond, individually and trading as Diamond Construction Company under prior leases and shall likewise
sinooth over the surface from which material has been excavated by BURKHOLDER, and replace and spread and
level off the stored top soil, confine the sludge to sludge holes
and to such areas designated by GREEN or designated representative, pile all over-size rocks in neat piles at points
designated by GREEN, and provide a grid, cattle guard, or
other suitable structure acceptable to GREEN across the gap
in ·the fence to prevent GREEN'S cattle from entering.
BURKHOLDER shall likewise repair all roads used in pursuance of this agreement so that they will be in as
page 9 ~ good condition upon the expiration of this agreement or any renewal hereof as before excavation
was begun in pursuance hereof, and further apply to the
surface of said road or roads between the King's Highway
and the foot of the first hill south of GREEN'S bungalow,
water or a suitable calcium treatment during the summer
months or other dry spells to keep down dust from vehicles
exercising the right of ingress and egress herein provided.

•
page 133 }

•
JUDGMENT ORDER

This day came the plaintiffs and defendants, by counsel,
and both plaintiffs and defendants having 'vaived trial by
jury of the issues here presented and having elected and requested that all matters of law and fact be submitted to the
court for hearing and determination without intervention of a
jury, and the court having fully considered the pleadings~ the
evidence and 1nemoranda of la"r and oral argument of counsel,
the court hereby finds for the plaintiffs and a'vards judgment
against the defendants, Burkholder & Burkholder, and The
Fidelity & Casualty Company of Ne'v York, jointly and· se:..
verally, in the amount of $2,764.20, $1,744.20 of which being
the amount due plaintiffs for materials excavated and not yet
paid for and $1,020.00 of which being the costs incurred by
plaintiffs by employing Carroll-Kim & Associates for obtaining and· determinfug certain cross-sections;
·
·

Duff McDuff Green, Jr., et al v. FrankL. Burkholder,
et al., etc., et al.

5

And it further appearing to the Court that the plaintiffs
having failed to meet the burden of proof with respect to
damages resulting from the failure of Burkholder & Burkholder to complete the smoothing-over operations and other
duties called for in Paragraph Ten of the conpage 134 } tract between plaintiffs and Burkholder & Burkholder, the court doth further ORDER that no
damages be awarded plaintiffs for the alleged breach of said
contract.·
·
ENTER:

S. BERNARD COLEMAN, Judge.

Dated J u]y 1.1, 1966.

•
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NOTICE OF APPEAL AND
ASSIGNMENTS OF ERROR

To: 8. L. Alexande'r, Clerk of the Circuit Court of Stafford
County
The undersigned, Duff McDuff Green, Jr. and Duff McDuff
Green,· Sr., two of the Plaintiffs in the above styled case
presently pending in the Circuit Court of Stafford County,
Virginia, hereby give Notice of Appeal··from the Judgment
Order entered in this case on July 1.1, 1966, and set forth the
· ·'
following Assignment of Error.
1. That the Court erred in refusing to award the Plaintiffs
damages in a substantial amount against the Defendants
for the failure of the Defendants, Burkholder and Burkholder,
to· comply 'With the provisions of Paragraph '10 of the Agr'eement ·in question dated June 22, 1.964, to-wit: the failure to
smooth over the surface of the gravel pits in question, to replace and spread and level stored top soil, and to pile all
oversized rocks in neat piles. That the Plaintiffs presented
to the Court competent evidence upon which

the
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Court could base a proper assessment of damages
and the Court failed to take proper cognizance of
such evidence.
Respectfully,
DUFF McDUFF GREE.N, JR.,
and DUFF McDUFF GREEN, SR.
By: RUSSELL S. ROBERTS
Of Counsel
ASHBY & ROBERTS, p.q.
P. 0. Box 358
Fredericksburg, Virginia
I hereby certify that a true copy of the within Notice of
Appeal and Assignments of Error \Vas mailed, postage prepaid, this 29th day of August, 1966, to Jamison & Woodbridge,
905 Charles Street, Fredericksburg, Virginia, and to Robert
K. Woltz, Esq., Scully & Woltz, Winchester, Virginia, counsel
of record for the Defendants herein.
RUSSELL S. ROBERTS
Of Counsel
Filed Clerk's Office Stafford County, Va. Aug. 30, 1966.
BY S. L. ALEXANDER, Clerk

•
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THOMAS C. GOODLOW, a witness on behalf of the Plaintiffs, was duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Roberts:
Q. State your name and occupation please?
A. Thomas C. Goodlow, contractor.
Q. Mr. Goodlo,v, how long have you been a contractor?

Duff McDuff Green, Jr., et al v. FrankL. Burkholder,
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page 47

~

A. Twenty years today.
Q. Do you have any experience in the operations
of gravel pits?
A. Yes, sir.
Q. State to the Court what your experience is with the operation of gravel pits?
A. Well, I have one of my own. I have l1auled gravel
out of many who have belonged to other people.
Q. Have you ever hauled gravel under a gravelleaseY Have
you ever taken gravel out under a gravellease1
A. Yes.
Q. Mr. Goodlo,v, have you examined the contract behveen
the Burld1olders and the Green family which is identified as
Plaintiff's Exhibit Number Two in this matter? ... and referring especially to paragraph ten of that contract~
A. Yes, sir. Tl1at is the only part of it that I have.
Q. Paragraph ten?
A. Yes. That is the only part that I have seen.
page 47A ~ #15 ~
By Mr. Roberts:
Now sir, with reference to that language and with reference
to your experience in the gravel business, what do you inter~
pret the 'vords 'smooth over' to mean in Paragraph Ten?
By Mr. Jamison:
Your Honor please, I have a high respect for ~Ir. Goodlow's ability 'vhen it con1es to removing gravel and soil but
since tl1at is an engineering term.....
By The Court:
It is not an engineering term and I'm not going to any ...
h11t you 1nay ask him ... but not to read the contract.
Q. Mr. Goodlow, \vhat is the custom of your trade with
regard to "smoothing over" gravel pits after gravel
page 48 ~ removal operations are completed?
page 48A ~ #16
By Mr. Jamison :
Let me rene'v my objection, your Honor.
Rv The Court:
'I'll overrnle that.

8
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A. Well, that's generally done in agreement that you make
with the property owner and in nearly every case wh~re
I have experienced so far it has meaned to level it so that
it will drain when you finish to preclude any ponding. That's
generally accepted as leveling. Some property owners want
it one way and some another.
Q. Mr. Goodlow, did you ever request of the Green family
a visit to the Diamond pit and the Green pit . . . you are
familiar with those two terms aren't you Y
A. Yes.
Q. . . . . For the purpose of estimating 'vhat it would
cost them to smooth over those two pits and to replace and
level the topsoil stacked around those pits Y
A. Yes, sir. I did.
Q. Mr. Goodlow did you observe the stacks· of topsoil Y
A. Yes, sir.
Q. Do you have an estimate as to the value of topsoil in
those piles 1
A. I think so, yes.
Q. _t\.nd 'vhat is your estimate?
page 49 ~ A. Now, I am assuming that everything that is
piled is classed as topsoil when you say that. Isn't
that rightY
Q. Yes, sir.
A. The material that has been used and piled ... I think
it is somewhere in the neighborhood of fifty six to sixty
thousand yards of raw material piled around all the various
pits.
Q. All right Mr. Goodlow, if you can 'viii you give me one
figure-your estimate of what it would cost to smooth both
pits and to replace and level the topsoil from both pits.
A. I will-I would like to state how I figured this.
Q. Go right ahead, sir.
A. To justify my figures 'vhen I visited the property with
Mr. Green in early July 'vith the best of my knowledge, I
think I am within a couple of weeks of it, we went over both
sites and he asked me to give him a figure that would cover
the smoothing and leveling of both areas and in a manner
that 'vould permit them to be drained and level them off, and
I said-I talked to Mr. Green Sr.-that is, at the
page 50 ~ time, and I asked himwhathisinterpretationofleveling off was-because I wanted to be sure that he
and I 'vere thinking alike.
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By Mr. Goodlow:
-and he said, 'in such a manner that a mower could go
over it'.
By Mr. Jamison:
I object.
By The Court:
Objection sustained. Just go ahead. Don't say 'vhat Mr.
Green told yon in regard to interpretation.
Well, I figured to move enough dirt in both pits and enough
material that is there to leave the1n so that it would drain
and spread the pile-the topsoil or the material that is piled
over the area as far as it \vould extend, assuming it 'vas topsoil-repiling the rocks at his direction and then grading
that bottom . . . ho'v many rocks would be brought to the
surface and naturally they would have to be put in a pile too
and it looks to me like it's going to be sonle,vhere around fifty
two thousand dol1ars-in that ar(?a because I figure an area
of a little better than hventy five acres. Some of the holes
are pretty deep as you well kno"r as ~fr. Carroll's cross section
brought up. I did not come up 'vith this figure until after !{r.
Carrol's cross sections \vere made of that.
0. Did von refer to those cross sections 1
A. I definitely did. I had to have cross sections to cmne
up with any idea of quantities. There is too mud1 of an area
to walk around to figure by seeing the pits, so to speak.
Q. ~Ir. Goodlow, in perforn1ing these operations
page 51 ~ would yon state to the Court as briefly as yon can
\vhat equipment you would l1ave to nsf~ and 'vhat
your procedure would be?
A. "\Veil, you would use bnlJdozers and probably front end
ioaders and pans and earth movers-it depends on llo\v you
divide it.
Q. I am sho"ring Plaintiff's Exhibit Nu1nber Four on which
l1as been identified as being the Diamond pit. You will stand
up here to the Bench and show tl1e Judge \vhat yon wonld
have to do.
With reference to this picture, yon might start up here at
the riin of the big pit.
Now 'vl1at 'vould yon do up there?
A. \Veil, stockpile the material. You'd have a l1ole here.
You'd have to move a high derrick from the lower areasfrom the high(?t areas into the lower areas until you could

10
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}Jreclude any ponding. This is what I figured. Actually
there are ponds there and you would have to fill these areas
in along side of it. You 'vould have to move dirt frmn the
river side back and in any case would have to-in order to
drain it the way I figured it-some of the water 'vould
go across this marshy area-some towards the
page 52 ~ river. Then after you prepared the subdirt and
put the stockpile soil on topQ. You are referring to Plaintiff's Exhibit Number Four?
A. This is in the Diamond Pit.
Q. Mr. Goodlo,v, I am referring to Plaintiff's Exhibit Number three 'vhich has been identified as a picture of the portion
of 'vhat they call the Green Pit. 'Vonld you follo'v basically
the same procedure as far as that pit is concerned.
A. Yes, sir. What I was asked to do here-or figure a
price on rather, 'vould be remove enough of the higher backup
dirt towards the river and put the top soil back on it so the
area 'vould drain and could be mo,ved or maintained.
Q. That was Plaintiff's Exhibit Number Three that you
were referring to. vVl1at kind of equipment 'vould you have
to use?
A. Well, you would need bulldozers and probably large
front end loaders and trucks that pick up and handle the
rock or pan or earthmovers to distribute the topsoil dirt and
redistribute son1e of the pit dirt and grade it in such a manner
as to preclude any ponding.
page 53 ~
Q. ~{r. Goodlow, in compiling your figures can
you tell us 'vhat portion of your estimate is for
the distributing of this topsoil, 1noving it from the topsoil and
distributing it over the pits'
A. Well, a little less than half. I'd say forty or forty five
per cent "ronld be redistributing and the rest 'veil, just about
forty five to forty six per cent of the soil.
Q. Did yon figure this out at any rate per cubic yard~
A. Yes.
Q. Wl1at was that?
A. Well, plus the dressing that was needed. Yon had to
figure all the equipment you need on a job like this and figure
the hours and your yardage and the end result and the method
obtained in many factors that figure.
Q. Ho'v long did it take you to get this estimate Y
A. I didn't keep time on it. I 'vent down there one day
with J\fr. Green. I reckon 've spent about a half a day in
there. I waited until Mr. Caroll 11ad finished his figures-
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when he brought me the sheets. I don't know-I figured I made three trips down over the pits and
page 54 ~ probably several nights there and all. I worked
on it all the day. I was fiddling trying to come
up with something that 'vould drain the entire area and
shot a few elevations myself-that the cross sections didn't
cover.
Q. You say you did some engineering yourself T
A. Well, I wouldn't call it that actual1y. I just took a couple
of comparative elevations so I could get some idea what I
was figuring on.
That is all.
CROSS EXA.MINATION

By }fr. Ja1nison:
Q. Mr. Goodlow, I believe you said you-Did I understand
you correctly? Did you say that yon calculated about fifty
to sixty thousand cubic yards of topsoil. Is that what you
said?
A. Well, of stockpile Inaterial, yes, sir. Well, anything! am asstuning that what is piled into many piles around
to be classed as topsoil in this question.
Q. Did 1\{r. Green Sr. indicate to you that son1e of that topsoil or some of that overburden or 'vhatever you called it
was not be be put back and 'vas to be left in a pile!
page 55 ~ A. One pile, yes, sir.
Q. How many cubic yards were in that pile'
A. I did not estimate that pile because it 'vas not to be
moved. IIe said, just around it.
Q. You did not include that in your calculations T
A. No, sir.
Q. Now, sir, you just estimated fifty to sixty thousand. You
didn't get those figures from 1vir. Carroll did you?
A. No, sir. I did not. I had to try to figure that myself.
That was all the earth that I was shown that was piled-It
'vas to be spread-That 'vas 1ny estimate.
Q. Did you hear Mr. Carrolls testimony 'vhen he read
his letter that said in 'vriting to ~fr. Duff ~IcDnff Green
Jr., "with reference to your letter, referring to August 1965,
:in a telephone conversation regarding the final calculation to
be made on the Burkholder gravel pit 'vhich is located on your
property."
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page 55A } Mr. Jamison continues:
-the calculations as follows:By Mr. Ashby:
Objection your Honor. This letter has never been read into
the evidence by Mr. Carroll. It was not even in evidence. It is
evidently a letter addressed to Mr. Green and Mr. Jamisonand is in his possession from Mr. Carroll.
By Mr. Jamison:
·
I beg your pardon, sir. J\lfr. Carroll read this paragraph of
this letter that I read into the record. I certainly thought he
did. It was the letter dated August 17, 1965. Carroll Kim
Associates-and sent to Mr. Duff Green Jr.
·
·
By Mr. Ashby:
''
I don't know what connection it would have with this case
as far as the an1ounts are concerned.
By Mr. Jamison:
I have a photostat.
By Mr. Ashby:
This was for the material taken from the pit, 'vasn't it'
By Mr. Jamison:
My recollection 'vas very strong that Mr. Carroll read
that letter and I want to ask him a question based
page 55B } on this letter in the second paragraph.
By The Court:
Well, you might ask him the question-(! could not hear
the Court's response.)
Did you hear Mr. Carrol's testimony that he figured that
eighty four thousand and thirty five cubic yards 'vere taken
from what is known as the Diamond pit and seven thousand
seven hundred and fifty five cu hie yards 'vere taken from
the Green pit.
By Mr. Jamison:
Now, isn't it a little difficult to reconcile these figures with
your figures from fifty to sixty thousand cubic yards of topsoilBy Mr. Roberts:
This is trick questions. The contract readsBv The Court:
'I would lil{e to leave plenty of leeway for the cross exainination but now you know the evidence is that the Diamond pit
had been operated for a long time before the Burk11olders took
over and I'm telling you you can show how much material is
taken before Burkholders took it over. You can show that.
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By Mr. Jamison:
. ·Well, I' would have td show that. I would have to show
hy putting on a witness first. I withdraw the question if the
Court sustains it.
page 56 ~ How did you arrive then at this figure the fifty
··
to sixty thousand yards of topsoil?
· .A. By estimating the quantities and the pile by a couple
of little thumb rules you use. The length and the height and
the width. Figure the cubic area.
Q. Now is that fifty to sixty thousand cubic yards the total
of the pits?
A. It was the total of the material, yes, that I figured had
been stockpiled over the years by whom and when I don't
lmow.
Q. How did you break that down? How many for the Diamond pit and ho'v many for the Green pit?
A. I'm sorry. I do not have that exact figure with me. The
bulk of it is in the Diamond pit. A relatively small amount
is in the other pit. Only a couple of thousand yards at best in
the Green pit.
Q. Now 'vith your understanding the testilnony-of your
lmderstanding of smoothing over, you intended to give meto make the impression or to state that the smoothing over
simply meant filling in the holes and smoothing over with what
you had on the site-took it-put it back in it, didn't you Y
A. Yes, sir. 1Yiy estimate is based on moving the
page 57 ~ n1aterial there and leavipg it in the manner that it
would drain and you could run a mower over it to
maintain it. That's what I based my estimate on, yes, sir.
Q. Do you kno'v anything about the soil on that particular
project.
A. Just what you can see walking over it. I don't know
"rl1at's underneath, no, sir.
Q. When was the last time you were over there-this past
Saturday, the hvelfth Y
·A. Yes.
Q. I'm sure that when you were there there was only one
pond of water-only one bit of water there, did you not? And
that 'vas down near the river?
. A. Well, there was hvo or three places where there was
some 'vater on Saturday.
· ·
Q. That's down near the river isn't it?
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A. In the lower level, yes, sir.
Q. In fact, you can see them in the picture? Now that
water could be caused to run off by running a ditch right
down to the river's edge, couldn't it Y
A. Yes.
Q. Now there was no water up in the large part
page 58 ~ of the Diamond pit, was there?
A. You mean up on the upper elevation where
the last material looked like it was moved over in there? No,
none in there that I saw.
Q. Now there are plenty of places in there that the water
could stand if that wasn't porous enough for it to percolate
down, wouldn't it Y
A. Yes, sir.
Q. Well, doesn't that suggest to you that that particular
part of the pit which is a majority in acreage, is porous
enough for any as it is.
A. For water to run off of it? And not the pond Y A good
bit of it, yes, sir. It looks like that now but I have no idea
whether it does or not. In some areas there are indications
of water having stood.
Q. But you will conclude that on your examination of it,
wouldn't you, that it is already fixed so that it would not
pond or at least that it 'vould not pond in the majority of
this area.
A. A fair an1ount of it, I would say. A third to a half of
it would drain as she is, but a pretty good area there is not
level.
page 59 ~ Q. N O\V I 'vill show you this photograph marked
Plaintiff's Exhibit Number Four. Would you step
up here and tell the Judge. I believe here is what is considered
the pond, isn't that right? Now this is some more of the land
in here, is it not, that showed a sort of declevity or is a spotYou see no 'vater in there, do you Y
A. No.
Q. And the question asked you awhile ago-Is it possible
to drain this water by running a ditcl1 down this general incline to the river which is right here at the end of my pencil?
A. I think so. I didn't look at it with that in 1nind. I am
sure a ditch could be dug to that level-it's higher than the
level of the road.
Q. Now you have not talked to the Burkholders at all, have
you, about 'vhat you figured on?
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A. No. I haven't seen either of the Burkholders from that
time prior to today.
Q. .And all of your figures are given based on what Mr.
Green Sr. has told you and possibly the other Mr. Green,
isn't that true?
A. Yes, sir. What he asked me to figure.
page 60 ~ Q. You didn't figure on running any drains or
ditches t You were figuring only on filling in or
rather, smoothing over f
A. Yes, sir. I might add, one reason why I figured on
shifting the dirt in such a manner that it would drain that
when you put topsoil-topsoil is a finer material-and will
pond and that had some bearing on my costs figures.
Q. What you are giving here this morning of course, has
to be only an estimate. It's possible, isn't it, that you-if you
did that job you would find that it would be considerably less
than 'vhat yon figured, isn't that true Y
A. It's possible, 'vith some changes I might recommend
you could 1nake a difference, absolutely.
Q. What changes have you in mind f
A. Oh. Some swaled ditches for drainage would make a
considerable difference in preparing the pit prior to putting
the soil back.
Q. And doing that 'vould be a perfectly good engineering
practice, wouldn't it7
A. Well, as far as drainage is concerned it would.
page 61 ~ Q. So how much less money could you say thatby using that means.
A. 'Vell, I 'vould have to go back and look. It would be
impossible to set here and give you a figure that would beQ. Well, then you were really figuring the most expensive
method of smoothing to be perfectly frank 'vith it?
A. Well, I figured exactly what I was asked to figure.
Q. That is the most expensive of several methods that you
know about, isn't that true 7
A. Well, it's the more expensive of the two, yes.
Q. It 'vould be considered more expensive, you said in
'
effect, didn't you?
A. Yes. This is a guess no,v. It would be impossible for me
to give a price on it, but it would make a fair percentage of
difference-! mean by fair percent-! mean hventy five per
cent but I do not know and it's impossible to tell without going
do'vn there and refiguring it-and have a meeting of minds
and decide what the end result would be.
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Q. Have you figured an answer to Mr. Robert's
question-'How many hours, how many pieces· of
equipment you would use or what those pieces of equipment
:were and how much per hour', or are you just estimating' or
guessing!
·· ·
A. I am trying to estimate. All contractors have to guess
a little but I've just sat down and figured exactly what ma·chinery and equipment for each one of the uses you would
-put them to to the best of my ability. I had to come up \Vith
a figure.
Q. Well, did you consider how many hours you would use
.the bulldozer and how many bulldozers you would use!
A. Yes, to a degree I did. T figured approximately the
length of time that it would be in there and with the size of
:equipment that I l1ave. You are running into many things
when you run into many sizes of machines and what you are
.using them for. But you \Vonld have two bulldozers in thereif you handled it in the manner that I requested it-much is
too much-with pans and a loader and trucks that 'vould haul
the gravel-hauling in the rocks and things of that type.
Q. You think it's too much T
.page 63 } A. Well, you can do it with the size of equipment that I have-an:d bear in mind tl1at I an1 not
.
the biggest contractor in the state of Virginia~ I may be
·the smallest.· ·
Q. That means that you don't have the lot of different equipInent that you would· be using-that you 'vould have to use
one,· two or thre~wo bulldozers longer than the big contractors would use six Y
· A. Yes. They are bigger machines. The pans they have
are much larger than mine-I mean smaller, Q. Well, it's possible than and quite probable that this
could be done by a larger contractor much quick~r and for
less money than you could· do it for, is that truel ' ·
·
: A. Y CB. They heat mf\ at a lot of johs. T get a fPw.· ·
Q. But on this particular job ·you feel that it could be
done much cheaper than your estimate by a larger operator.
, A. ·Well, now the larger operator would have to tell you
that.
: Q. It could be done quicker anyway?
·~ · A. Well, it could be done quicker than my equipment is
capable of doing it.
:page 64 } Q. With larger machineryY
A-· Absolutely.
page 62 }

.1. :
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. . Q. You mean lesser man hours and less machines 1

A. Less machines, of course-and a lot more

w~a.r.

REDIRECT EXA!IINATION
By.Mr. Roberts:
Q. Mr. Goodlow, !Ir. Jamison suggested to you on cross
examination that ditches and swales be included in another
method of fixing this property up. 'Vould that method be
smoothing over?
A. Well, it would be smoothing over everything but the
ditches, probably-! don't know. This is something that just
came up and I haven't been asked to figure on it.
Q. But, wouldn't that be smoothing over, that is my question?
. A. When you gave me the copy of the contract it said
leveling and smoothing over. in there and I did not figure
any ditches because it 'vasn't asked. I was asked to leave it in
· a manner that it could be mo,ved or maintained because 1ny figures are based on my interpretations
page 65 ~ of what I 'vas requested to figure on.
Q. Mr. Goodlo,v, if yon used ditches or swales,
would that change the a1nount of topsoil that yon 'vould ha,re
to move?
A. No, sir. It would not change that. If they wanted it all
put back it "ronldn't change it.
Q. On reference to the larger contractor it 'vas brought out
by Mr. J a1nison on cross examination-"\Vould there be· any
appreciable difference between cost per hour per machine
between the larger contractor and yourself.?
A. Definitely. There is more invested and he has to get
more for his equipment. Of course as an end result he moves
more material and the flgures are somewhat relative though.
The bigger contractor has the advantage otherwise he
wouldn't have the bigger equipment.
·
EXAMINATION

By The Judge:
· Q. lir. Goodlow, 'vill you please tell me ho'v many methods
are there of smoothing over these material pits? ·. ·
A. 'Veil, there are only two that I have run into.· One is
to leaYe the pits so that vehicles could' mow
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page 66

~ mow

over it. The other smoothing over is to preclude· any ponding-leave it so that it would drain.
They are the only two that I know of.
Q. Well, how can you say that is smoothing over a piece
of land-by digging ditches across it?
A. Well, that isn't a smoothing operation, I don't think. I
interpret smoothing over to be everything-so you can run
over it with some type of equipment or machinery or vehicle.
Q. I asked that question because you and ~Ir. Carroll really
confuse me on these interpretations of smoothing and I
·wouldn't want you to smooth and level a field and have you
run and dig ditches across it.
A. My interpretation of the smoothingBy The Judge : That's all sir.
JOHN BARRY, a witness on behalf of the Plaintiffs, being
first duly sworn, \Vas examined and testified as follows:
DIRECT EXA1\1INATION
By Mr. Roberts:
Q. Will you state your name, age, residence and occupation,
sir?
A. My name is John Barry . I live at Norfolk, Virginia. Age, forty three. Project Manager for B. F.
page 67 ~ Diamond Construction Company.
Q. How long sir, have you been engaged in
work for Diamond Construction Company?
A. I have been employed by Diamond for twenty six years.
Q. Will you state whether or not you were the Project
Manager with respect to the Green contracts that Diamond
had?
A. No, sir. I was not.
Q. Do you know how many years Diamond excavated or
f'xplored on the Green property!
A. Yes, sir. Approximately ten years. From 1955 till when
we gave it up.
Q. And you gave it up \Vhenf
A. In June of 1964.
Q. Now, with respect to giving it up what occurred regarding any materials that were there that had been excavated\vhether they \Vere processed or not?
A. They were left there.
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Q. And who acquired those materials 7
A. Burkholder and Burkholder, but they paid us for it.
it.
page 68 ~ Q. What, if any, duties and responsibilities did
Burkholder and Burkholder take over that were
fonnerly Diamonds' Y
A. They took over everything that we were obliged to do by
our contract upon the completion of our operation.
Q. Are you generally familiar with what we refer to as
Paragraph ten of Exhibit Two, that part referred to 'smoothing over'¥
A. Yes, sir.
Q. Was there a similar requirement in the Diamond Contract, sir,
page 68A ~ By l\{r. Roberts:
"\Vas there a similar requirement in the Diatnond contract,
sirY
By Mr. Jamison:
That's a leading question and I object to it in that form.
By The Court:
Objection overruled.
and that 'vas what as a result of Burkholder and Burkholder
-the responsibilities of Diamond Y "\Vhat did Diamond obtain
from G-reen at that time?
A. A release from our contract.
Q. And wi11 you state 'vhether or not you attetnptf\d wllatto obtain in that release?
A. I received the release in person.
Q. Will you state 'vhether or not you were present at the
conclusion of the negotiations in this case?
A. As far as I know I don't think any more happened. I
received the release.·
By Mr. Roberts:
· When you received the release then you 'vere finished.
By M1·. Barry:
Yes, sir.
By Mr. Roberts:
That release released Diamond from the obligation 1
By Mr. Barry:
Yes, sir.
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By Mr. Jamison:
That statement is a· legal conclusion. T object- to that statement· ·
By The Court:
Objection sustained.
page 68B ~ By Mr. Ashby:
Now Mr. Barry, with respect to the language
'smoothing over', what is in ·general your understanding· of
its general meaning to the sand and gravel operations Y
By Mr. Jamison:
·
I object to that, your Honor. No proper foundation has
been laid for it.
By The Court:
Ask the witness the questton.

Q. If he (the contractor) was obligated to
'smooth over' all of the place just what 'vould he
(the contractor) do?
A. In my opinion that speaks for itself. General leveling
of the area with the material on hand without bringing any
material in so that the contour or-to the condition that's
practical to avoid any holes or anything that might hold
water, whether it's porous or not. vVell, just the idea of pot
holes in it-a general leveling or smoothing off 'vith the materials on hand.
Q. Is there any general rule of thumb that you would use
to refer to smoothing over 7
A. I would say to smooth as best as is practical, other
than fine grading with bulldozer work rather than fine grading.
Q. Then, of course, filling and leveling topsoil or replacing
and leveling topsoil?
A. Well, I don't kno'v any other 'vords except 'vhat could
be used-.·said in the contract-putting back the topsoil and
leveling it-spreading it and leveling it. ·
Q. Have you l1ad occasion to observe the Diamond pit that
we referred to? The one on 'vhicl1 your company
worked?
page 70 ~ A. Yes, sir.
Q. At my request Y
A. Yes, sir.
page 69

~

page 70A

~

By Mr. Roberts:
Do you have any estimate of the cost of
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the smoothing over without dealing with topsoil-the cost of
smoothing over?
· ··
By :htir. Barry:
Well, just looking at it this morning I 'vould estimateBy Mr. Jamison:
I object to that unless Mr. Barry-unless a proper foundation is laid for it.
By Mr. Roberts:
He is. He says he is employed by the Diamond Company
and the gravel people.
By Mr. Jamison:
There is not proof here that Mr. Barry has ever been
in the smoothing over bi1siness and that he is or does that for
a living and I think that it has to be sho'vn that he is in that
business before he is qualified to testify.
By The Court:
Objection is overruled.

Q. Looking at Exhibit Four, is that a-Does that accurately portray the condition of the Diamond pit as you
observed it?
A. Yes, sir. I believe so.
Q. Do yon have an estimate of the cost of smoothing over
and taking care of the piling of rocks!
A. I 'vould estimate behveen ten and hvelve thousand dollars.
Q. On this one pit?
A. Well, the only pit that I am familiar with.
Q. Did you consider the cost of doing anything with topsoil in connection with that 1
A. Not in connection with that, no, sir.
·. Q. Did you make any estimate of ho'v much was there?
A fir1n estimate?
A. Of topsoil?
Q. Yes.
A. No, sir.
Q. 'What would be the normal cost per cubic yard
page 71 ~ for moving and spreading topsoil after yon have
done your smoothing over?
A. I would estimate probably fifty or sixty cents per yard.
That is all.
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CROSS EXAMINATION
By Mr. J a1nison :
Q. This is Mr. Berryf B-e-r-r-yf
A. Barry. B-a-r-r-y.
Q. Now, Mr. Barry, you are not really in the sznoothing
over business- that's not your primary business, is it f
A. No, sir. It is not.
Q. You were just testifying now that what the going rate
in the industry is, is that not truef
A. I gave the estimate to the best of myQ. The best of your experience 1
A. Yes, sir.
Q. You are basing it mainly on the price formula in the
Norfolk area, aren't you T
A. I based it on Norfolk or Fredericksburg. The
page 72 ~ Norfolk area would be fine.
Q. Things are a little bit more expensive down
there, you will have to admit, don't you f
A. No, sir. I don't have to. I believe it is more expensivP.
for the North.
Q. You think J:4.,redericksburg is more expensive in the
gravel industry? Do you think things are more expensive
around Fredericksburg than around Norfolkf
A. Well, there is no gravel around Norfolk. That's why
they come up here, sir.
Q. You are still operating in this area Y
A. No, sir.
Q. You are not too familiar with the going rate of smoothing over in this particular area, are you!
A. No, sir.
Q. You are applying this figure that you gave awhile ago
only to moving topsoil back into the Diamond pit, isn't that
truef
A. I gave hvo figures.
Q. Well, let's take the Dian1ond pit first. All right, 'vhat
were they?
A. They 'vere in the neighborhood of ten or
page 73 ~ twelve thousand dollars. The other one was fifty
to sixty cents a cubic yard.
Q. No'v you would arrive at the same figure using either
your estimate or-you're giving two different figures it's true
but yon are saying one of them is a total estimate'
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~

By The Court:
Don't let us get confused about this. He testified that for the smoothing over and leveling would be ten
or twelve thousand dollars. That it would cost, he estimated,
between fifty to sixty cents a cubic yard to move the topsoil
off.

-How much would it cost to move the topsoil?
A. Fifty to sixty cents a cubic yard, sir.
Q. You don't know what that would come to?
A. I don't know the yardage, sir.
Q. You don't know the yardage of topsoil?
A. No.
Q. When 'vas the last time you 'vere out there Mr. Barryf
A. This morning, sir.
Q. And when 'vas the last time before that?
A. June, 1964 was the last time I 'vas out there.
REDIRECT EXAMINATION
By Mr. Ashby:
Q. Mr. Barry, will you please tell the Court how far you
have travelled to be here today?
A. I came from Norfolk.
page 74 }

By Mr. Ashby: We sum1noned hhn from Ne·wport News but he came from Norfolk.
That is all, sir.

•

•

page 91 }

•

•

JOHN THOMAS NUCKOLS, a 'vitness on behalf of the
Defendants, being first duly sworn, 'vas examined and testified
as follows:
DIRECT EXA1YIINATION
By Mr. Jamison:

•

•
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page 95

~

•
Q. Did you have occasion-Have you had any exp·erience or knowledge of prices for smoothing and
page 96 ~ grading and dressing in this vicinity?

•
page 101

•

~

•

•

•

: ··ROBERT BURKHOLDER, a witness on behalf of himself,
being first duly sworn, was examined and testified as follows:
DIRECT TESTIMONY
By Mr. Waltz:

page 103 ~

•

•

•

Q. Mr. Burkholder, 'vould you have been able to acquire
this particular gravel from the Green property at the price
stated of eighteen cents a cubic yard without the provision
for smoothing out Y
A. The answer is no. It's obvious.
Q. Without that provision it could have been a higher or
a lower price per cubic yard?
A. Could have paid a higher price but I'm not sure. I think
you c.ould negotiate a higher priceY

•

•
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~

•

•

Q. Mr. Burkholder, have you prepared any estimate for
the performance of the smoothing over of the ·surf~·we as re~
quired by. the contract-the spreading of the topsoil and picking up the rocks?
A. I made an estimate of the cost. My estimate is nine
thousand dollars, which would be a smoothing operation and
the topsoiling operation and it wouldn't result in deep ditching. It can be done without a network of ditches .. I think there
would necessarily be one swale.

•

•

•

•

page 139 }

•

•

WARREN HICKS, a witness on behalf of the Defendants
being first duly sworn, was examined and testified as fol-

.

~~=

page 140 }

DIRECT EXAMINATION

By Mr. Jamison:
Q. State your name, age and occupation, sir!
A. \Varren Hicks, Fredericksburg, Virginia. Age forty two.
Q. What is your business?
A. Hauling and excavating contractor.
Q. Hauling and excavating what?
A. Materials: gravels and sand.
Q. During the course of your work as such then did you
have occasion to haul any gravel or go into what had been
referred to as the Diamond pit and the Green pit?
A. Yes, sir. I did.
·
Q. In what capacity were you operating.
A. How do you mean.
Q. What ''rere you going in there for.
A. I was hauling this material.
Q. Now state whether or not at my request yon have examined these pits again recentlyT
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.A. Yes, sir. I did.
Q. What were you asked to do to estimate the pile of
overburden and topsoil that was piled up that 'vas
page 141 ~ taken off the pits!
.A. To slope the wall there and grade the floor
of the pit and put the overburden and topsoil back in the
bottom of the pits and the. slopes.
Q. What figure have you arrived at in the course that you
were charged to do thatt
A. Ten thousand dollars.
Q. Now state just how you arrived at that figure, 'vill you
Mr. Hicks?
A. I estimated there was sixteen thousand yards of material
piled up there. It came off of that pit that I hauled at forty
cents a yard forQ. And that gave you ho'v much? If you know? I'm just
asking you to break it down.
A. Six thousand four hundred dollars, I believe.
Q. And 'vhat other 'vork was there to do and how much
did you charge for that T
A. There 'vould be a bulldozer, a front end loader and some
trucks. I figured it 'vould be thirty six hundred dollars to
handle the rest like piling the rock and probably moving it
to wherever you wanted it.
Q. And your total figure of ten thousand dolpage 142 ~ Iars, that included all the 'vork as you have described it in answer to my second question Y
A. Yes. That's to slope the banks and smooth the floor
of the pit and remove the overburden and topsoil back to the
floor of the pit and on the slopes.
'
Q. And what did you say about rocks T
A. And to round the piles of rocl{S up which sotne of them
are scattered about in different places.

By Mr. Jamison : That is all.
CROSS EXA!IINATION

By Mr. Roberts:
Q. Mr. Hicks, no'v those figures you are giving in your
estimate covers only-first of all, the Diamond pit ar{la which
we have referred to as the Diamond pit-that's the large pit?
A. No, sir. It covers the Diamond and 'vhat thev call ·the
~~~

.
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Q. All right, sir. Point out on this picture here, sir, what
topsoil you are referring to.
A. This is the topsoil and the overburden right here in
the Diamond pit.
page 143 ~ Q. Now, you're referring to Plaintiff's Exhibit
Number four and also referring to that area outlined as number one \vhich is the topsoil and overburden that
came out of that pit.
A. That came off the top of that pit.
Q. Now this is the overburden and topsoil stacked behind
the pit, and you d.id not include in your estimate the topsoil
stacked in area two as shown on this Plaintiff's Exhibit Number four.
A. I did that number hvo. But not Number three.
Q. You did not do number three Y
A. I did not. I do not know what number three is.
Q. Now, on the so called Green pit, the so called Exhibit
Nlunber three, you did not include the topsoil stacked in
area designated two in the pit, did you 1
A. Yes, I did.
Q. ~rfr. Hicks, \vhen did you first look at these pits for the
purpose of estimating the cost of smoothing over and spreading and leveling topsoil Y
A. Last \Veek.
Q. What day last week 1
A. I don't know the exact day. It \vas somepage 144 ~ \Vhere along the first of the \veek and also went
back over there again Monday afternoon.
Q. Mr. I-Iicks, all of your estimate is not based on any cross
sections that you have examined, is itf
A. No.
Q. You didn't examine any engineering plans!
A. No, sir.
Q. You did all of this in the period of approximately aone week?
A. Yes, sir.
Q. Mr. Hicks, now I am referring to smoothing over only.
Ho\v many days do you estimate it would take you to complete smoothing over operation and what equipment would
you use?
A. Now, what are you talking about 7 Smoothing over the
complete Diamond pit or just a portion f
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Q. I'm talking about smoothing over everything. The complete Diamond pit.
A. I didn't figure smoothing over everything. My price
is on smoothing over the floor of. the pit which this material
came out of that Burkholder and Burkholder used.
Q. In other words you did not include in your
page 145 ~ estimate the area which shows Plaintiff's Exhibit
Number four. The area which is ponded down
there!
A. No, sir. I did not know anything about Mr. Burkholder's
contract whatsoever and I didn't know until I heard it in some
testimony here yesterday that he was supposed to smooth
this over. I didn't know anything about that. I am talking
about the hole in which this material came out of-·
Q. That's what I'm speaking of. In other words you have
an area shown in the entire Diamond pit of twenty eight to
thirty acres. This is the entire pit, wouldn't you say that's
correct'
A. Yes, I would, sir.
Q. And this large pit up at the north end-the whole pit
area covers only two acres approximately, doesn't itY
A. Yes, sir. It does.
Q. So your estimate is for snwothing· two of the thirty
acre area Y
A. I was never told anything else other than that.
Q. And wl1o requested you to go there Y
. .~.
. Mr. Jamison.
page 146 ~ Q. And who informed you-and ~Ir. Jamison
informed you as to wl1at "ras involvf>d, is tl1at
correct?
A.· Only-! was infonned only on the two pits. The one
known as the Green pit and the pit-I did the hauling out of
it for Mr. Burkholder. Not the property that the Dian1onds
use.
Q. Mr. Biero used to have it before Mr. Diamond did?
A. Yes. I think Biero 'vas there first.

•

•

. J. GOODWIN MOORE, a witness on behalf of the Defendants, being first duly sworn, was examinfld and tf>stified
as follows:
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DIRECT EXAMINATION
By Mr. Waltz:
Q. State your name and residence, please.
A. I am J. Goodwin Moore. I live in Orange County.
Q. Mr. Moore, what business are you engaged in Y
A. I am in the contracting business.
Q. What is the name of your business?
page 147 ~ A. My firm name is Moore, Kelly and Reddish,
Inc.
Q. And what is your position with tl1at company¥
A. I am President of that company.
Q. Does your company specialize in any particular form or
type of contract?
A. We specialize in earth moving.
Q. How long has your company specialized in that field 1
A. Our company has been in business twenty hvo years.
Q. How long have you yourself been engaged in eartlt
moving.
. A. Twenty two years.
Q. How large are some of the jobs that you have had and
performed?
A. Well, we did two projects: On U.S. 95 South of the C506
and 505 that you referred to. I suppose the 503 and 504--,ve
did those two projects in Stafford County.
Q. Would they be considered in this area in the trade
as 'large' jobs Y
A. Yes.
Q. In the ·virginia Deparhnent of Higlnvays
page 148 ~ standards they would be?
A. Yes.
Q. Do you do smaller jobs Y
A. Yes. We grew up in private work and we still eontinne
our private 'vork operations. We do quite a bit of private
work.
Q. Have you had an opportunity to go to the Green farm
and examine the two pits there. The onfl that has hP.fln r<~
ferred to as the Diamond pit and the Green pit?
A. Yes, sir. I was there on Thursday.
Q. And for what purpose were you there.
A. I was there to look at the pit and to quote a price for
smoothing over the area according to the contract in question.
Q. Did you read the provisions of the contract.
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A. Yes, I did.
Q. With regard to the work required?
A. Yes, I did.
Q. And with that lmowledge in hand did you make an estimate?
A. Yes, I did.
Q. And you recognize Plaintiff's Exhibit Number four of
the Green farm. Can you recognize the features
page 149 ~ there from that photographY
A. Yes, sir.
Q. No'v 'vhat were you requested to n1ake an estimate to
do with regard to the area sho'vn on that exhibit?
A. I 'vas requested to make a quotation on smoothing of
the area according to the contract and the replacement of the
topsoil and the piling of rock as specified in that contract.
Q. Is your estimate based on the:se operations for the entire
Diamond pit?
A. For the entire Diamond pit, yes.
Q. For the entire Green pitT
A. For the entire Green pit too.
Q, What, Mr. Moore, 'vas your estimate-total estimate, for
doing the work required by the contract for the areas covered
by the contract?
A. Nine thousand seven hundred and fifty dollars.
Q. vVould yon tell the Court please, how you arrived at your
estimate?
A. I ar1·ived at the estimate by plotting the number of
hours to certain pieces of equipment applicable to this work
and figured an hourly rate for these pieces of
page 150 ~ equipment and extended them and used that figure
for the amount of labor needed and for the picking
up of the rock and added that to the equipment charges and
made the total of nine thousand seven hundred and fifty dollars.
Q. Did you break any of the items contained in your estimate down into specific figures 1
A. Yes. We have all the equipment to be used. I've figured
it at an hourly rate.
Q. What equipment 'vould you use, Mr. Moore?
A. We figured on a C-Six Euclid bulldozer, a TS24 Euclid
scraper, a 175A Michigan End loader, a caterpiller 12A 1notor
grader, an International two ton dump truck and additional
labor.
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Q. To this matter of the hvo pits what equipment charges
would you have there?
A. I l1ad eleven hundred and fifty dollars.
Q. vVhat equiplnent 'vould you use there?
A. The same equipment that we 'vould use on the other pit.
Q. In your estimate did you make hvo equipment charges
for smoothing and topsoiling the smaller pit?
A. No. I just figured it in hours. I did not
page 151 ~ break it do·wn behveen the smoothing and the
topsoil.
Q. Yes, sir, but did you break it down as to equipn1ent that
'vould be used?
A. Yes.
Q. And 'vhat is your breakdown there on the s1naller pit 1
A. The 66 Dozer, twenty five hours and the TS24 scraper,
ten hours.
Q. N o·w did you do the same thing: make breakdowns as
to usage of equipment for the larger pit?
A. Yes, I did.
Q. Would you please give the figures on that?
A. I figured the 66 dozer, one hundred and hventy five hours.
The TS24 Euclid scraper, sixty hours. The motor grader,
fifty hours and the end loader, one hundred hours.
Q. N o,v, in the charges for equipment, does that include
the pieces of equipment and its operator?
A. Yes, it does.
Q. Did you have any separate figure for labor in your estimate.
A. I had a figure of one thousand dollars for
page 152 ~ additional labor.
Q. What 'vould that additional labor be~
A. That would he in connection "rith the handling of the
rock. The oversize rock
Q. The picking up as provided in the contract?
A. That's right.
Q. And your figure of nine thousand se-ven hundred and fifty
dollars includes all of· the equipment and labor for this 'vork.
That's a total figure in other·,vords Y
A: Yes, sir.
Q. Mr. Moore, having made this survey and investigation
'vould you yourself or your company, rather, do the job for
that amount?
A. Yes. I 'vould be very happy to sign a contract for that
effect this morning.
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By Mr. Waltz: That is all.
CROSS EXAMINATION
By Mr. Ashby:
Q. Mr. Moore, you are referring to Exhibit Number four.
That's the Diamond pit. Would you tell the Court in your
computations how much topsoil and overburden
page 153 ~ you estimated to be in that twenty seven to thirty
acre areaf
A. Yes, I estimated eight to ten thousand cubic yards.
Q. Eight to ten thousand cubic yards Y
A. That's right.
Q. And what is the 'vidth of this area up here Y
A. I don't lmo,v.
Q. Did you measure it!
A. No, I did not.
Q. Did you measure the height of this area up here Y
A. No, I did not.
Q. Did you measure the length of it Y
A. No, sir.
Q. So you just looked at it and figured that that was how
tnuch was in that?
A. That is correct.
Q. Now 'vhat did you do about this one. Did you measure
any of the dimensions of this stockpile of stuff here Y
A. No, sir, I didn't.
Q. Did you measure any of it Y
page 154 ~ A. No, sir.
Q. Did you take any of this into consideration
nt allY
A. I took into consideration these three stockpiles of mnteri als, yes.
Q. But you made no measurements f
A. No.
Q. With length or anything else!
A. No.
Q. Is that true of the Green pit, toY You just looked at
the material that was over there by the woods gro'vn over?
A~~ri~
.
Q. And it's got some grass and stuff that's grown out of it?
A. The topsoil you are referring to f
Q. Yes. It blends right in as far as the color is concerned
when you look at it.
·
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A. That's right.
Q. And you didn't measure thatf
A. I did not measure it, no, sir.
Q. Well, now on the question of the smoothing
page 155 ~ of the smoothing over, what did you plan to do
sir, in accordance with this contract?
A. J"ust 'vhat it said. I would smooth over.
Q. Does that mean grade and dress 1
.A.. That's a good question. According to my interpretation
1ny 'smooth over' is the usual procedure that is done in these
cases and that is what I interpret this to be.
Q. And in your business you sort of used a rule of thumb
that you 'vould do this job so that someone could run a mower
across it after you finished, don't you?
·
A. That's correct.
Q. Well, now, did you figure this so that a mower could
be run across it?
A. Yes, I did.
A. Yes, I did.
Q. What did you do about the ponding area down in there
that shows so clearly on Exhibit Number four? Near the
Nurnher three stockpile of topsoil 7
A. That won1d be graded so that a mower could be operated
over .it.
Q. And what about the ponding area over here, sir?
A. The same would apply to that.
page 156 ~
Q. And the ponding area over here in all of
these near number two?
A. That is correct.
Q. And another ponding area over here?
A. That's right.
Q. And I suppose you figured iditchin,q and swale and Ro
forth in this to avoid run?
A. Well, I figured smoothing over that's as per the contract.
Q. I-Iow many square feet of the area or square feet or
acres of the area did you take into account in that smoothing
over on the Diamond pit only?
A. I estimated twentv five acres in the Diamond area.
Q. What did you estimat~ in the Green area 7
A. Less than two acres of actual excavated pit.
Q. Of aetna] excavated pitY .
·
A. Yes.
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Q. No,v, what else did you consider in your estimate of
where rocks 'vere to be piled 7
.A. That was to be directed by the owner.
Q. .And how much rock material did you estipage 157 ~ mate that that you were going to have to move
and pile?
A. I did not reduce that to a quantity. I looked at the rock
on the site and figured the job and not the quantity.
Q. "\Veil now, it doesn't show real clearly but there is a
terrific pile of dirt material here. What did you plan to do
with that on your estimates .
.A. I understood that that pile would be sn1oothed and
I'ounded and left where it was.
Q. By smoothed did you mean bring it do'vn to a surface
that you could 1now over it?
A. No. Smoothed at the elevations tl1at it exists at now.
Q. Who advised you of that?
A. Mr. Green.
Q. Mr. Green advised you that is all that 'vould be required?
A. Yes.
Q. Now 'vhat about the material that is stacked up down
there with the chute to it at the river's edge on Exhibit four?
-and at the end of this chute area this road runs right into
it? The end of this chute area another subpage 158 ~ stantial mound. Did you look at that Y Did you
consider that for moving?-And 'vhat 'vere yon
instructed to do about that?
A. There 'vas a question at the time that I was there as
to exactly 'vhere the property line was and there is an area
in there near the river but I don't know just exactly how far
it goes-but it is very immaterial as to quantities.
Q. You observed the stream down there in that area, didn't
you. No,v, on these large rocks that you have to move, and
there are some rather large rocks, there. What piece of equipment would yon use to pick those up and move them?
A. An flnd loader.
Q. Just an end loader? What capacity?
.A. A three yard end loader.
Q. What method of moving the topsoil from the opposite
side of the tilled field on the Green pit 'vere you going to
nse to get it over to the excavated area?
A. I anticipated using a scraper. A separate power scraper.
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Q. What 'vere you going to do¥ Scrape it right across the
tilled field to get it in there 1
page 159 ~ A. No. It 'vould come around the end where
there is aQ. And just scrape it all off!
A. Oh no. It would be loaded in a scrapper and hauled
and dumped upon the area.
Q. And dumped over the area that you smoothed t
A. That's right. Yes.
Q. Your scrapper, when yon refer to it is a 'pan', not a
scraper?
A. Pan or scraper, the term is used interchangably.
Q. And of course there is a substantial area in the Green
pit that is tilled and was in crops, obviously, last year, wasn't
it, between the topsoil and the pit?
A. That is right atQ. Where the airstrip is f
A. That's right.

By Mr. Ashby: No furtl1er questions .

•
A Copy-Teste :
Ho,vard G. Turner, Clerk.
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