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violation of his rights under the Equal Protection Clause
of the Fourteenth Amendment to the Constitution of the
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The University

cross-complained for a declaration that its special
admissions program was lawful.

Declaring that Bakke was
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California following his second

rejection.·~

sought

mandatory, injunctive, and declaratory relief compelling

~

tt'ej-,«'r'-/

his admission to the medical school~ ~~ rng ~h~t the
medical school's special admissions program operated to
~~--/

exclude him from the school on the basis of his f~, in
violation of his rights under the Equal Protection Clause
of the Fourteenth Amendment to the Constitution of the

Ji,f:/

United States,~Article I, §21 of the California
~

constitution,v and Title VI of the Civil Rights Act
of 1964, 42

u.s.c.

~

3

§2000(d).

The University

cross-complained for a declaration that its special
admissions program was lawful.

Declaring that Bakke was

2.

entitled to have his application considered without regard
to his race or the race of any other applicant, the trial
court held the challenged program violative of the federal

;;qu CA-Wl/1-

Constitution, the state constitution, and Title VI.

~

entered judgment against the University on the
cross-complaint, but refused to order Bakke's admission,

"-({'

/

ruling that ~ had not carried his burden of proving
that he would have been admitted in the absence of the

special admissions program.

On~eal,

the Supreme Court

of California affirmed the holding of unconstitutionality
under the Fourteenth Amendment, but reversed the trial
court's refusal to order Bakke's admission. The order
directing Bakke's admission was stayed pending review in
this

U.S. 1090

429

(1977).

(1976).

We granted certiorari to

For the reasons stated in this

memorandum, I would affirm the decision of the California
Supreme Court.
I.

The medical school of the University of California
at Davis opened in 1968 with an entering class of 50
students.

In 1970, the size of the entering class was

doubled to 100 students, a level at which it remains.

No

admissions program for disadvantaged or minority students

3.

existed when the school opened, and the first class
contained no blacks, no Mexican-Americans, no American
Indians, and three Asians.

Over the next two years, the

medical school faculty devised a special admissions program
designed to increase the representation of "disadvantaged"
4
students in each medical school class. The special

program consisted of a separate admissions system operating
in coordination with the regular admissions process.
Under the regular admissions procedure, a

l~~~J
~ submit

candidate

his application to the medical school

beginning in July of the academic year preceding the year
for which admission is sought.

(R. 149) .

Because of the

5
huge number of applications, the admissions

I
each one to select some candidates for
further consideration.

Candidates whose overall
\

undergraduate grade point
scale of 4. 0

-r

of six applicants
(R.63).

I

.J

below 2.5 on a

~~-·
summarily rejected (R. 63).

~~ invited

¥

/
one out

for a personal interview

Before 1974, each candidate was interviewed by one

faculty member of the admissions committee.

Starting in

1974, the committee provided two interviews, one with a
faculty member and one with a student member of the
committee.

~
rated

Ibid.

Following the interviews, each candidate

on a scale of

~ to 100 by the interviewers and

4.
four other members of the admissions committee.

embrace~ the

The rating

interviewers' summaries, the candidate's

overall grade point average, his grade point average in
science courses, his scores on the Medical College
Admissions Test, letters of recommendation, extracurricular
activities, and other biographical data.

(R. 62).

The

~

ratings ~ added together to arrive at each candidate's
"benchmark" score.

Since five committee members rated each

candidate in 1973, a perfect score was 500; in 1974, six

members rated each candidate, so that a
The full committee then

rev~e

perfe~~O.

file and scores of each

~6,~

T

applicant and

basis.~e

offers of admission on a "rolling"

chairman was responsible for placing

names on the waiting list.

They were not placed in strict

numerical order; instead, the chairman had discretion to
include persons with "special skills."

Ibid.

The special admissions program oper a te d wi th a
separate committee, a majority of whom
minority groups .

(R. 163, 194).

of

On the 1973 application

./
candidates were asked to indicate whether they wished
to be considered as "economically and/or educationally

~~~t,/
disadvantaged"

m.ffplieal"'t~

on the 1974 for:; the question

was whether they wished to be considered as members of a
~/A

"minority group," which the medical

schoo ~ viewed

f

, _/

as

1/~y

"Blacks," "Chicanos

·F

5.

American Indians." (R. 65-66,

146, 197, 203-205, 216-218).

If these questions

A

~

answered affirmatively, the application was directed to the
special admissions committee.

No~ formal

definition of

"disadvantage" was ever produced (R. 163-164) , but the
chairman of the special committee

to see if

cha~an

application

i:i
W

reflected economic deprivation.

normally

che~o

The

see if, among other things, the

applicant had been granted a waiver of the school's
application fee, which required a means test; whether the
applicant had worked during college or interrupted his
education to support himself or his family; and whether the
applicant was a member of a minority group.

(R. 65-66).

Indeed, in 1974, the special committee reviewed applicants

only~nority candidates

(R. 171).

initial hurdle, the applications

Having passed this
rated by the

special committee in a fashion similar to that used by the

~2--/

~

general admissi~'2' ' ~~~~pt that special candidates ~ not
have to meet the 2.5 grade point average cut-off applied to
regular applicants.

About one-fifth of the total number of

special applicants were invited for interviews in 1973 and
7

1974.

Following each interview, the special

committee
score.

assi~ach

special applicant a benchmark

The special committee then

prese~s

top choices

6.

to the general admissions committee, which

~

~-not

rate

the special candidates against the general applicants (R.
388),

but,~ect

recommended special candidates for

failure to meet course requirements or other specific
I

\/

deficiencies (R,l71-172).

approv~

If the general committee

the rec0mmended special applicants, letters of

~
sent

acceptance

to them along with the next batch of

letters to regular acceptees. The special committee
continueJ.. to recommend special applicants

unti ~ number

/
While the

prescribed by

overall class size was still 50, the prescribed number was

eight;~ n

1973 and 1974, when the class size had doubled
,..__""'!'""_._A,/ J

doubled, to 16.

(R. 164, 168) .

From the year of the increase in class size - 1971
- through 1974, the special program resulted in the
admission of 23 Negro students,

30~exican-Americans,

11 Asians, for a total of 64 minority students.

and

Over the

same period, the regular admissions program produced one
Negro, six Mexican-American, and 37 Asians, for a total of
8

44 minority students.

Although disadvantaged whites

applied to the special program in large numbers, see note
7, supra, none was ever admitted through that process.
Indeed, in 1974, at least, the special committee explicitly

7

ae..i .oCi ldL...,I;nu.oJJt~e~u~Q~

~~

conside r F 'cial applicants who were

members of one of the designated minority groups.

.Qo P
(R. 171).

Bakke's application was considered by the general
admission program in both 1973 and 1974.
application warranted an interview.

~i•

In both years his
1g7~

agti ~

,

His 1973 interview was with Dr.
Theodore H. West, who considered Bakke "a very desirable
applicant to [the] medical school."

(R.225).

Although his

benchmark score was 468 out of 500, his application had
come late in the year.

No applicants in the general

admissions process with scores below 470 were accepted
after Bakke's application was completed.

( R. 6 9 ) .

There

were four special admissions slots unfilled at that time,
however, for which Bakke was not considered.

(R. 70).

After his 1973 rejection, Bakke wro-te to Dr. George H.
Lowrey, Associate Dean and Chairman of the Admissions
Committee, protesting that the special admissions program
operated as a racial and ethnic quota.

(R. 259).

Bakke's 1974 application was completed early in
the year.

(R. 70).

His student interviewer gave him an

overall rating of 94, finding him "friendly, well tempered,
conscientious and delightful to speak with."

0

(R. 229).

His faculty interviewer was, by coincidence, the same Dr.
Lowrey to whom he had written in protest of the special

8.

admissions program.

Dr. Lowrey found Bakke "rather limited

in his approach" to the problems of the medical profession
and found disturbing Bakke's "very definite opinions which
were based more on his personal viewpoints than upon a
study of the total problem."

(R. 226).

Dr. Lowrey gave

Bakke the lowest of his six ratings, an 86; his total was
(R. 230).

549 out of 600.
rejected.

Again, Bakke's application was

In neither year did the chairman of the

admissions committee, Dr. Lowery, exercise his discretion
to place Bakke on the waiting list.

( R. 6 4) .

In both

years, applicants were admitted under the special program
with gradepoint averages, MCAT scores, and benchmark scores
9

significantly lower than Bakke's.
After the second rejection, Bakke filed the
10
instant suit.

The trial court found that

applicants in the special admissions program were rated
only against one another not against applicants in the
general program.

(R. 338).

The trial court determined

that the special program operated as a quota, with 16
places in the class of 100 reserved for minority applicants
(R. 295-296).

This was invidious discrimination, held the

trial court, in violation of the Fourteenth Amendment to
the Constitution of the United States, the California
constitution, article I, section 21, and Title VI of the

9.

Civil Rights Act of 1964.

The court refused to order his

admission, however, holding that he had failed to carry his
burden of proving that he would have been admitted but for
the existence of the special program.
Bakke appealed from the portion of the trial court
judgment denying him admission, and the University appealed
from the decision that its special admissions program was
unlawful and that Bakke was entitled to have his
application considered without regard to race.

The Supreme

Court of California transferred the case directly from the
trial court, prior to a decision by the Court of Appeal,
"because of the importance of the issues involved."
Cal. 3d 34, 39 (1976).

18

The supreme court accepted the

findings of the trial court with respect to the
11
University's program.

Because the special

admissions program involved a racial classification, the
supreme court held itself bound to apply the test of strict
scrutiny.

18 Cal. 3d at 49.

It then turned to the goals

the University presented as justifying the program.

First,

the University argued that the special program was
necessary to help integrate the school and the medical
profession.

Ibid. at 52.

Second, the special program was

said to increase the number of physicians willing to serve
minority communities which are "desperately short of

10.
physicians."

Ibid.

Third, the University claimed that the

program would produce more doctors with an interest
rapport with members of minority groups.

in~

Ibid. at 53.

The

court rejected the third goal as unsubstantiated, but
assumed arguendo that the first two were "compelling"
enough to support the program under strict scrutiny.

Ibid.

The court next proceeded to consider whether the
special admissions program was the "least intrusive" means
of achieving those goals.

It held that the goal of

increasing minority admissions could be achieved in ways
that did not involve direct consideration of race - placing
greater emphasis on "disadvantage" in the admissions
process, instituting aggressive recruitment policies,
increasing the size of the medical school classes or the
number of schools.

Ibid. at 54-55.

The court also found

that the goal of increasing the number of physicians
serving minority communities would be served less
intrusively - and perhaps more efficiently - by seeking
from the applicants commitments to practice in such areas
and by establishing more courses aimed at the needs of
their inhabitants.

Ibid.

at 56-57.

Concluding that the

special program did not serve compelling interests in the

I

least intrusive fashio) the court held the program
violative of the Fourteenth Amendment to the Constitution
of the United States.

11.

Turning to Bakke's appeal, the court ruled that
since Bakke had established that the University had
discriminated against him on the basis of his race, the
burden of proof shifted to the University to demonstrate
been admitted even in the absence of
that he would not h ave
the special admissions program.

12
Ibid. at 63.

The

court analogized Bakke's situation to that of a plaintiff
under Title VII to the Civil Rights Act of 1964, 42

u.s.c.

basis, the court below originally ordered a remand for the
purpose of determining whether, under the newly allocated
burden of proof, Bakke would have been admitted to either
the 1973 or the 1974 entering class in the absence of the
special admissions program.
Stay, at 48.

Appendix A to Application for

In its petition for rehearing below, however,

the University conceded its inability to carry that
burden.

(Appendix B to Application for Stay at

13
19).

The supreme court thereupon amended its

opinion to direct that the trial court enter judgment
ordering Bakke's admission to the medical school.
3d at 64.

18 Cal.

12.
II
Petitioner does not deny that race-related
decisions by faculties and administrations of state
universities are judicially reviewable.

In light of this

A'./4.~ /
t1 I
Court's history of oversight in~ area, such a claim
{

would be frivolous.

~

See,

~·~·,

Missouri ex rel Gaines v.

Canada, 305 U.S. 337 (1938): Sipuel v. Board of Regents,
332 U.S. 631 (1948): Sweatt v. Painter, 339 U.S. 629
(1950): McLaurin v. Oklahoma State Regents, 339 U.S. 637

Lli1. t4~t; I
(1950).

~
NQO ~Qe::Responden~rgue

/
that all racial

classifications are per se invalid.

That, too, would

appear to be an untenable position.

See,~·~·,

v. United States, 320

u.s.

Hirabayashi

81 (1943): Korematsu v. United

States, 323 U.S. 214 (1944): Lee v. Washington, 390 U.S.
333,334 (1968)(Black, Harlan, & Stewart, JJ., concurring):
United Jewish Orgs. v. Carey,

u.s.

, 97 S. Ct. 996

(1977).
The parties do clash, however, over the degree of
scrutiny to be applied to the special admissions program.
Petitioner argues that the court below eired in applying
"strict scrutiny" under the Equal Protection____....
clause.

That

:::::?

level of review, asserts Petitioner, ought to be reserved
for classifications disadvantaging "discrete and insular

minorities."
Co., 304

u.s.

See,

~United

13.

States v. Carolene Products

144, 152 n. 4 (1938).

Respondent, on the

other hand, insists that strict scrutiny was properly
applied by the court below.

He contends that the

California court correctly rejected the notion that the
degree of judicial scrutiny accorded a particular racial
classification hinges upon plaintiff's membership in a
discrete and insular minority and duly rec?gnized that the
"rights established [by the Fourteenth Amendment] are
personal rights."

Shelley v. Kraemer, 334 U.S. 1, 22

(1948) •
En route to this ~ cial battle over the proper
scope of judicial revew, the parties fight a sharp
preliminary action over the proper characterization of the
special admissions program.

as

establishi~goal"

Petitioner prefers to see it

of minority representation in the

medical school. Respondent, echoing the courts below,
labels it a racial quota.

We address this semantic

question merely to demonstrate its irrelevance.
Petitioner appears to define "quota" as a
requirement which must be me t but can never be exceeded,
regardless of the quality of the minority applicants.
Petitioner declares that there is no "floor" below which
the number of specially admitted students will not be

/

14.
allowed to fall • completely unqualified students will not be
)

admitted simply to meet a "quota.\\.)
Neither is there a "ceiling" on the total number of
minority students admitted, since an unlimited number could
be admitted through the general admissions process.

On

this basis, the special admissions program does not meet
Petitioner's definition of a quota.
Respondent points out that the court below found -

and Petitioner does not deny

-~hite

applicants could

not compete for the 16 places allotted to the special
admissions program.

18 Cal. 3d at 44.

This reservation of
I

places for minority applicants fits Respondent's

def~n

of a
labels are beside the point, which is
that the special admissions program undeniably amounts to a
racial classification.

To the extent that there existed a

pool of at least minimally qualified minority applicants to

14
fill the 16 special admissions seats, white
applicants were limited to competition for 84 seats in the
entering class, rather than the 100 open to minority

( J,·vYJ f
applicants.

J

}

Whether this ~is described as a quota or

a goal, it is discrimination on the basis of race.

15

The next inquiry involves the appropriate level of scrutiny.

15.

III

If. ·-· - I. /_ .' ..

The ~·

of Petitioner's argument that the

court below erred by applying strict scrutiny to the
special admissions program is the claim that white males,
such as Respondent, are not a "discrete and insular
minority" requiring extraordinary judicial protection from
the majoritarian political process.

Our decisions in cases

dealing with racial classifications, however, have never
required a finding of discreteness or insularity before
holding strict scrutiny applicable.

The guarantees of the

Fourteenth Amendment extend to all "persons," not to
persons who are members of particular groups only.

We have

said that the "rights created by the first section of the
Fourteenth Amendment are, by its terms, guaranteed to the
individual.

They are personal rights."

Kraemer, 334

u.s. 1, 22 (1948).

Shelley v.

The guarantee of equal protection cannot mean one
thing when applied to one individual and something else
when applied to a person of another color.

If both are not

entitled to the same protection, then it is not equal.

~

tJtA. ;/./

16

classification suggest this.

They did not link the evils

of those classifications to membership in any particular
group:

The

16.
"Distinctions between citizens solely because of
their ancestry are by their very nature odious to
a free people whose institutions are founded upon
the doctr~ne of equality. t " Hirabayashi, supr~, at
100.
,I

/

u

" • • • [A]ll legal restrictions which curtail the
rights of a single racial group are immediately
suspect. That is not to say that all such
restrictions are unconstitutional. It is to say
that courts must subject them to the most rigid
scrutiny." Korematsu, supr~at 216.

At this juncture, we must recognize the validity of those
broad

pr~ouncements

and conclude that racial and ethnic

If./

17

distinctions of any sort are peculiarly suspect.

~rception of

racial and ethnic distinctions

can be traced to the interplay of our nation's
constitutional and demographic history.

As originally

ratified, the Fourteenth Amendment was viewed almost
exclusively as a means of assisting the newly emancipated
black race rise from its condition of servitude.
Slaughter-House Cases, 16 Wall.

-

The

(83 U.S.} 36, 67-72.

The

Equal Protection Clause, however, was "[v]irtually
strangled in its infancy by post-civil-war judicial

\...!.:. c:<.C-•h 0"\

I.,> ""' • \\ )

~QaeeiFiert tsf."

18
It was relegated to decades of

19
relative desuetude, although the Due Process Clause
of the Fourteenth Amendment, after a short germinal period,
flourished as a cornerstore in the Court's defense of
property and liberty of contract.

See,~-~·,

Mugler v.

Kansas, 123 U.S. 623, 661 (1887); Allgeyer v. Lousiana, 165
U. S • 57 8 (18 9 7 ) ; Lochner v . New Yo r k , 19 8 U• S • 4 5 (19 0 5 ) .

17.
In that cause, the Fourteenth Amendment's "one pervading
purpose," freedom of the former slave race, The
Slaughter-House Cases, supra, at 71, was displaced.

It was

only as the overarching dominance of substantive due
process came to a close,

see,~·~·,

Nebbia v. New York, 291

U.S. 502 (1934); West Coast Hotel v. Parrish, 300 U.S. 379
(1937) , that the Equal Protection Clause began to attain
some measure of vitality,

see,~·~·,

Carolene Products, 304

U.S. at 152-53 n. 4; Skinner v. Oklahoma, 316 U.S. 535
(1942); Korematsu, supra.
By the time of the renaissance of equal
protection, it was no longer possible to peg the guarantees
of the Fourteenth Amendment to the struggle for equality of
one racial minority.

In tl;Hi first pla_.-,

eh!<e l imitEd view

----~-

~-eto~ed
~ring

e"¥e r

~r~ deQ.a.Q~

SeeeH6

,£>

the dormancy of the Equal Protection Clause, the

~

20
United States had become a nation of minorities.
Each had to

struggl~nd

to some extent struggles

22
still - to overcome the prejudices not of a
monolithic majority, but of a "majority" composed of other

minority groups whose only shared characterist~it , -~£)

'¥

willingness to disadvantage

laws."

•ali i! glaim -t
Yielt We

Va

~ gro~~

U•e--"'~A;he
He~ltiA&,

prote<:t ian o£

•

\

---

eqt~trtC--

llS 'U . S. 3Si.,_l.6.9.,_....(l.aa.6} ..s-.r:;;..--

l)'""""i,J
ere might

18.

\~ r

have been some ~ the Framers of the

Fourteenth Amendment who would have applauded

~~

broadening of the Equal Protection Clause to embrace all
the groups facing the dangers of prejudice at the hands of
the state.

See, e.g., Cong. Globe, 39th Cong., 1st Sess.

1056 (1866) (remarks by Rep. Niblack); id., 2891-2892
(remarks of Senator Corness); id., 40th Cong., 2d Sess 883
(1868) (remarks of Senator Howe) (Fourteenth Amendment
"protect[s] classes from class legislation").

See also

Bickel, The Original Understanding and the Segregation
Decision, 69 Harv. L. Rev. 1, 63 (1955).
Over the past thirty years, this Court has been
embarked upon the crucial mission of interpreting the Equal
Protection Clause so as to guarantee "the protection of

Yic..k

t.Jc 1

.::)

ra.. ~--+ 3~9

equal law)' in a nation taking the first ste~toward
overcoming a legacy of racial discrimination.
Shelley v. Kraemer, 334
Education, 347

u.s.

u.s.

See,~·~·,

1 (1948); Brown v. Board of

483 (1954); Gomillion v. Lightfoot, 364

U.S. 339 (1960); Hills v. Gautreaux, 425 U.S. 284 (1976).
The dominating aspect of that problem was, of course, the
continued exclusion of Negroes from --the continued exclusion

QL Megreee

~

the

worki~

American society.

Consequently, the cases serving as milestones on the road
toward elimination of that discriminatory legacy generally

19.
could be characterized as involving discrimination by the
"majority" white race against the Negro minority.

But they

need not be read as depending upon that characterization
for their results.

It suffices to say that "[o]ver the

years, this Court consistently repudiated [d]istinctions
between citizens solely because of their ancestry' as being
'odious to a free people whose institutions are founded
upon the
U.S. at

of equality.'"

Loving v. Virginia, 388

Hirabayashi, supra, 320 U.S. at 100.

For the first time, we confront historical circumstances
that constain us to declare which of these two views
infuses the Equal Protection Clause.

The struggle against

the legacy of the past has progressed to the point where
members of the "majority" race, as a means of aiding the
"minority" to take its rightful place in society, now are
being saddled with burdens solely on account of their race.

~us

Petitioner~

to adopt a cramped view of

the Equal Protection Clause and hold that discrimination
against members of the white "majority" can never by
suspect.

If the clock could be turned back to 1868, that

approach might prevail.

At the time the Fourteenth

Amendment was adopted many of its Framers clearly did see
its primary function as closing a gap between the former
slave race and the white

"majorit~ The Slaughter House

20.
Cases, supra::>

But the clock cannot be turned back .

filled with the stock

Vi rginia, supra at 9

of many lands, other ethnic groups were accorded protection
under the Equal Protection Clause.

Strauder, supra, at 308

(exclusion of "all naturalized Celtic Irishmen" from juries

~"opk'i>AJ , ~

would violate equal protection); Yick Wo,

\l

~ s. )S,:~ gg'') J

~ (Chin~ e);

Korematsu, supra (Japan~ e); Hernandez v. Texas, 347 U.S.
475

(1954) (Mexican-Americans).

is too late in the day

to argue that the Equal Protection Clause has members of
only one ethnic group as its wards and that others are not
ent i tled to the same degree of protection.

"The Fourteenth

Amendment is not directed solely against discrimination due
to a 'two-class theory' - that is, based upon differences
between e whi te, and t Negro ? "

Hernandez

I

supra I at 4 7 8.

Once the "two-class theory" of the Fourteenth
Amendment is abandoned, the difficulties entailed by
according looser judicial review to ethnic classifications
that burden members of the white "majority" in order to aid
members of one of the minorities become intractable.

As we

observed above, the white "majority" itself is composed of
various minority groups, each of which can claim to have
been hampered by prejudice to a greater or lesser
24

degree.

This being the case, some groups obviously

21.

must be denied the boon of more favorable constitutional
treatment at the expense of the

"majority"~

otherwise, all

the constituent groups would be preferred, and there would
remain no "majority" whose members would bear the burden.
We can perceive no principled basis for deciding that
classifications disadvantaging some groups will trigger
strict scrutiny while those dealing with other groups will
not.

Presumably, courts would be asked to evaluate the

extent of the prejudice and consequent harm suffered by
various minority groups.

Those whose societal

inj~ry

exceeds some undefined level of tolerability would then be
entitled to the enactment of preferential classifications
at the expense of individuals belonging to other groups.
Those classifications would be free from
satisfying strict judicial scrutiny.

~ny

requirement of

As these preferences

begin to have their desired effect, and the effects of past
discrimination are undone, new judicial rankings would be
necessary.

Groups will be dropped from the "preferred"

ranks, and others might be added, with recourse to
similarly undefined criteria.

The kind of sociological and

political analysis necessary to produce such rankings
simply does not lie within the judicial competence.

25

~ ~~~ ·t:x_,~~~ ~ ~ ~

/

Moreover, ~aaeAorin~
Cf...tt-tl.,!

I

I"'(

~

k

tb9se

~~ ~ t.y p:;~'1, ~

judgments in the Equal p£otec.t; L~n

t r ~ory

pelit1G•l

.!M
~~~)
Cl.ausa._. we would be

22.

holding, as a constitutional principle, that judicial
scrutiny of classifications touching on ethnic background
may vary depending upon the group concerned.

Indeed,

judicial scrutiny of classifications touching upon the same
group would vary from one generation to the next, assuming
that the constitutional preference succeeds in restoring
the group to the status it would have enjoyed but for the
discrimination.

This disparate constitutional treatment of

classifications all based on the

same~thnic

ba~ground, well may serve to exacerbate racial and ethnic
contention rather than alleviate it.
Carey,

u.s.

J., concurring).

, 97

s.

United

Jewish~.

Ct. 996, 1014 (1977)

v.

(Brennan,

Also, the mutability of a constitutional

principle based upon shifting political and social
judgments undermines the chances for consistent application
of the constitution from one generation to the next, an
important indication of its coherent interpretation.

26

If it is the individual who is entitled to judicial
protection against classifications touching upon his ethnic
background, rather than the individual only as a member of
a particular group, then constitutional standards may be
applied consistently.

Political judgments regarding the

necessity for the particular classification may be weighed
in the constitutional balance, Korematsu, supra, but the

23.
contours of the balance itself will remain constant.

This

is as it should be, since those political judgments are the
l~ P:!.': -IV.-'

1

/

product of rough .bal t ge e- struck by contending groups
27
within the majoritarian process.

When they touch

upon an individual's ethnic background, he is entitled to
judicial determination that the burden he is asked to bear
on that generally offensive basis is precisely tailored to
serve a substantial governmental interest.

The

Constitution guarantees that right to every person
regardless of ethnic background.

Shelley v. Kraemer, 334

U.S. 1, 22 (1948); Missouri ex rel. Gaines v. Canada, 305
U.S. 337, 351 (1938).
Transp. Co., 427

u.s.

Cf. McDonald v. Sante Fe Trail
273 (1976).

Petitioner's emphasis on "discrete and insular"
racial and ethnic minorities is, therefore, misplaced.
Discreteness and

insularity ~

be among the proper

criteria in deciding whether or not to add new sorts of
classifications to the list of "suspect" categories.

See,

e.g., San Antonio Indep. School Dist. v. Rodriguez, 411

u.s.

1, 28 (1973) (wealth); Graham v. Richardson, 403 U.S.

365, 372 (1971) (aliens); Oregon v. Mitchell, 400

u.s.

112,

295 (1970) (Stewart, J., concurring in part and dissenting
in part) (persons between ages 18 and 21).

Classifications

touching upon race or ethnic background, however, are

24.
traditionally suspect and generally offensive without
respect to "majority" or "minority" status.

The guarantees

of the Equal Protection Clause are not restricted to a
"two-class" theory of the political system, Hernandez,
supra at 478, be it "white" and "Negro" or "majority" and
"minority."

Indeed, the latter view would be even more

difficult to explicate in a nation of minorities.
Castaneda v. Partida,

u.s.

See

, 97 S. Ct. 1272 (1977).

B.
Petitioner contends that this Court on several
occasions has approved preferential classifications based
on

rae~

and ethnic background, without applying strict

scrutiny.

Most of the cases upon which Petitioner relies

are drawn from three areas:

school desegregation,

employment discrimination, and sex discrimination.

Each of

the cases cited by Petitioner, however, presented a
situation radically different from the facts of this case.
The school desegregation cases, in which courts
have formulated or approved remedies for adjudicated
findings of constitutional violation, e.g.,

Swan~

Charlotte-Mecklenburg Board of Education, 402

u.s.

v.
1

(1971); Green v. County School Board, 391 U.S. 430 (1968),
simply are inapposite.

In such cases, racial

classifications are designed as remedies for the

25.
28

vindication of constitutional rights.

There can be

no suspicion of a political judgment as to the existence of
injury, the extent of the harm, and the proper scope of the
remedy, for all are judicially determined under
constitutional mandate.

Classifications fashioned as

remedies for constitutional violations could be deemed
"strictly scrutinized" in that sense. Here, no judicial
determination of constitutional violation exists as a
predicate for the formulation of remedial classifications.
Hence, to analogize the classification involved here to a
remedy in a desegregation case and suggest that it is

therefore~pproved"
a right in and of itself.

is to transform a remedy into

That step would be

29
unprecedented.

See Pasadena City Board of

Education v. Spangler, 427 U.S. 424 (1976).
The employment discrimination cases are also
30
inapposite. ~or

example, in Franks v. Bowman

Transportation Co., 424 U.S. 747 (1975), we approved a
retroactive award of seniority to a class of Negro truck
drivers who had been the victims of past discrimination.
While this relief imposed some burdens on other employees,
it held necessary "'to make [the victims] whole for
injuries suffered on account of unlawful employment
discrimination'".

Id.

at ~'

quoting Albemarle Paper Co.

26.
v. Moody, 422 U.S. 405, 418 (1975).

Quotas and other

racial preferences have been approved by the courts of
appeals as remedies for constitutional or statutory
violations resulting - as determined by the courts in the
1./}/1-~ .I 4 _.J

course of those very cases - in defined

inqu~ies to

members of the classes held entitled to the preference.
~.~.,Bridgeport

Guardians, Inc. v. Civil Service

Commission, 482 F.2d 1333 (2d Cir. 1973); Carter v.
Gallagher, 452 F.2d 315, modified on rehearing en bane, 452
31
F.2d 327 (8th Cir. 1972)~ such preferences have

::;.
v

also been upheld where an impartial legislative or
administrative body charged with the responsibility made

~N:d~
determinations of past discrimination and
~·~·,

~ remedies.

Contractors Association of Eastern Pennsylvania v.

Secretary of Labor, 442 F.2d 159 (3d Cir.), cert. denied,
404

u.s.

32
854 (1971) ; ~ Associated General

Contractors of Massachusets, Inc. v. Altschuler, 490 F.2d 9
(1st Cir. 1973), cert. denied, 416 U.S. 957 (1974); cf.
Katzenbach v. Morgan, 384

u.s.

641 (1966).

~

~ the

preferential classification is not tailored as a remedy for
a proven constitutional or statutory violation, proper
analysis requires the application of strict
33
scrutiny.

See,~.~.,

Associated General

Contractors of Massachusetts, Inc. v. Altschuler, 490 F.2d

27.
9, 17 (lst Cir. 1973), cert. denied, 416 U.S. 957
(1974) (minority requirements for state contractors).
Petitioner derives little support from the fact
that · classifications touching upon sex, which are designed
to compensate women for past discrimination, are not
regarded as "suspect."

u.s.

~.g.,

Califano v. Webster,

, 97 S.Ct. 1192, 1194 (1977).

Sexually

discriminatory classifications that disadvantage women are
not "suspect, either, !.g., Craig v. Bowen, 427 U.S. 190,
211 n.* (1976)(Powell, J. concurring); Frontiero v.
Richardson, 411 U.S. 677, 691-92 (1973) (Powell, J.,
concurring)• ~e parallel Petitioner wishes to draw
therefore lacks force.

If the distinction is not "suspect"

when it harms the target group, it is difficult to see why
it should become so when that group is favored.
Moreover, comparison of the analytical problems
posed by sex discrimination with those attending racial or
ethnic classificiations reveal the reason for regarding the
latter, but not the former, with the

great~uspicion,

even when the classifications are designed to promote the
interest of various racial or ethnic minorities.

With

respect to gender there are only two possible
classifications.

The incidence of the burdens imposed by

preferential classifications is clear.

There are no rival

28.

groups who can claim that they, too, are entitled to
preferential treatment by virtue of disabling legislation.
Class-wide questions as to the group suffering previous
injury and groups which fairly can be burdened are

/

relatively simple for reviewing cour~.
v. Golfarb, 430

u.s.

See, ~-~·, Califano

199, 212-217 (1977); Weinberger v.

Weisenfeld, 420 U.S. 636, 645

(l975)~ideration

of the

problems connected with sorting out those same questions in
the context of racial and ethnic preferences ...

SJJP~ .....,....,

demonstratalthat courts will be unable to police political
judgments touching on those factors in a similar fashion.
Attempts to separate competing claims will confound
judicial ingenuity.

Concensus as to the existence of

injury and the fairness of imposing burdens will be
The inflammatory potential of racial and ethnic

lacking.

classifications, then, is significantly

greater~

the

problem;r'of judicial competence significantly less
tractable.

Hence, racial and ethnic distinctions are

rightfully regarded with an odium not shared by gender
classifications.
Petitioner also cites Lau v. Nichols, 414 U.S. 563
(1974), in support of the proposition that discrimination

j

favoring racial or ethnic minorities have

receiv~judicial

approval without discussion of "suspect" classifications.

29.
In Lau, we held that the failure of the San Francisco
school system to provide remedial English instruction for
some 1800 students of oriental ancestry who spoke no
English whatsoever amounted to a violation of Title VI of
the Civil Rights Act of 1964, 42

u.s.c.

regulations promulgated thereunder.

§

2000d and the

Those regulations

required the availability of remedial instruction where
inability to understand English excludes children of
foreign ancestry from participation in the educational
program.

Ibid. at 568.

Because we found that the students

in Lau were denied a meaningful opportunity to participate
in the educational program," ibid., we remanded for the
fashioning of a remedial order.
with little support.

Lau furnishes Petitioner

The "preference" approved for the

children in that case did not result in the denial of the
relevant benefit - "meaningful participation in the
[_~70 ~·; ~t ~ .f
educational progra~L No other student was deprived by
that preference of the ability to participate in San
Franciso's school system.

Indeed, because the others

understood English, they were assumed to be participating.
The preference was necessary to prevent the denial of a
like benefit to the oriental students.
The operation of Petitioner's special admissions
program is quite different.

It prefers the designated

30.
minority groups only at the expense of other individuals
who are totally foreclosed from competition for the 16
special admissions seats in every medical school class.
Because of that foreclosure, some individuals are excluded
from enjoyment of a benefit - admission to the medical
school - they would otherwise receive.

When a

classification denies an individual benefits enjoyed by
others solely because of his race or ethnic background, it
must be regarded as suspect.

v. Oklahoma

~.~.,McLaurin

State Regents, 339 U.S. 637, 641-42 (1950).

]Js/

Finally, Petitioner contends that our recent
decision in United Jewish Organizations of
v. Carey,

u.s.

, 97 S.Ct. 996 (1977)

(UJO) indicates

a-t/.~~· ;w/ . . ~JJ
our willingness to approve racial classifications ~
. ,_
I
"suspect*" Petitioner derives no more support from this

(

case than from Lau,J's upra.

"'"2-

'

In UJO, the State of New York

redrew its reapportionment plan in order to meet the
objectives of the Attorney General under section 5 of the
Voting Rights Act of 1965, 42 U.S.C.

§

2.'!/

1973c.

Specifically, voting districts were redrawn in order to
enhance the electoral power of certain "nonwhite" voters
found to have been the victim of unlawful "dilution" under
the original reapportionment plan.

Although the revised

reapportionment plan to some extent was drawn along ethnic

31.
lines, there was no showing that the plan resulted in the
unlawful dilution of any individual's vote or in the
underrepresentation of any racial or ethnic group in the
legislature as a whole.

97 S.Ct. at 1008-1009; ibid. at
35

1016-1017 (Stewart, J., concurring).

UJO, like

Lau, is viewed properly as a case in which one group's
ability to participate was improved without excluding
individuals belonging to any other group from enjoyment of
the relevant benefit - meaningful participation in the
electoral process.
Petitioner's special admissions is a racial
classification.

It earmarks a certain number of seats in

each medical school class for persons of designated racial
and ethnic characteristics and excludes others.

reason~it
)

For the;f

is suspect and must be closely scrutinized.
IV

We have held that in "order to justify the use of
a suspect classification, a State must show that its
purpose or interest is both constitutionally permissible
and substantial, and that its use of the classification is
36
'necessary • . . to the accomplishment' of its
purpose or the safeguarding of its interest".
Griffiths, 413
omitted).

In re

u.s. 717, 722-723 (1973) (footnotes

P~Li~ieRec

puu&'ints four

pu"~

he special

32.
admissions program purports to serve.

(1) "reducing the

historic deficit of traditionally disfavored minorities in
medical schools and the medical profession," Br. for
Petitioner at 32;

(2) countering the effects of societal

37
discrimination; (3) obtaining the educational
benefits that flow from an ethnically diverse student body;
(4) increasing the likelihood that greater number of
physicians will decide to practice in communities currently
38
underserved.

We must decide which, if any, of

these purposes are substantial enough to support the use of
a suspect classification.
A
To the extent that increasing the representation
of certain ethnic groups is considered a goal in and of
itself, it must be rejected not as insubstantial, but as

J

constitutionally impermissible. Preferring members of one
ethnic group for no reason other than such membership is
discrimination for its own sake.
forbids.

~.~.,McLaughlin

That the Constitution

v. Florida, 379

u.s.

Brown v. Board of Education, 483, 495 (1954).

184 (1964);
This first

purpose then, can attain legitimacy only when combined with
the broader social goals presented in the other three.

33.
B

Certainly the state legitimately can set out to
counter the disabling effects that racial and ethnic
discrimination have had upon its various citizens.

The

legitimacy of this purpose is manifest in, for example, the
school desegregation cases.
Education, 349

u.s.

~.~.,Brown

294 (1955).

v. Board of

In those cases, the state

actually was required to redress the wrongs worked by
racial discrimination.

The present inquiry is whether the

goal of remedying "societal discrimination" is substantial
enough to support the burdens imposed by the special
admissions program on persons in Respondent's position. The
answer must be negative.
Certain measures the medical school could take to
counter the effects of past discrimination with respect to
particular ethnic groups would result in no corresponding
deprivation of benefits to other individuals.

For example,

programs for aggressive recruitment of individuals
belonging to particular groups and programs of remedial
instruction to boost their chances of admission would fall
into the same category as the program we approved in Lau v.
Nichols - the same opportunities for enjoyment of the
relevant benefit are extended to all.

39

We have

never approved, however, a classification that aids persons

34.
perceived as members of relatively victimized groups at the
expense of other innocent individuals in the absence of
adjudicated, legislative, or administrative findings
See,~-~·'

constitutional or statutory violations.

u.s.

UJO,

~

, 97 St. Ct. at 1005; South Carolina v.

Katzenbach, 383 U.S. 308 (1966).

After such findings have

been made, the governmental interest in preferring members
of the injured groups at the expense of others is
incontrovertibly substantial:
victims must be vindicated.

the legal rights of the
Furthermore, the extent of the

injury and the consequent remedy will have been judicially
or legislatively defined, so that the remedy will work the
least harm possible to other innocent persons competing for
40

the benefit.

Without such findings of

constitutional or statutory violations, it cannot be said
that the government has any greater interest in helping one

'

individual than in refraining from

~

harm ~ another.

Thus,

the purpose of helping certain persons the faculty of the

-

'

Davis medical school perceived as the victims of some

,..,..
~

vaguely defined "societal discrimination" is not
substantial enough to support the consequent casting of
burdens upon persons like Respondent, who carry no
responsibility for whatever vaguely defined harm the

beneficiaries of the special admissions

progr~~;:red.

35.
To hold otherwise would be to convert a remedy for
violations of legal rights into a right that institutions
throughout the nationa can grant at their pleasure.
is a step we have never approved.
of Education v. Spangler, 427

u.s.

That

Cf. Pasadena City Board
424 (1976).

41

Petitioner protests that this view produces the
~

"worse than irrational result that only institutions that
have shown a propensity to abuse racial classifications in
the past will be permitted to use racial criteria.

This

objection overlooks the fact that such institutions will be
applying racial classifications either under the aegis of a
court approving a remedy for violations of legal rights, or
as a response to legislative criteria addressed to the

existence of such violations.

See

UJO,~u2ra.

Institutions guilty of past discrimination have no greater
warrant "volutarily" to prefer members of one race over
those of another than do institutions with no history of
discrimnation.

Cf. Hampton v. Mow Sun Wong, 426

u.s.

88

(1976).

c
Improving the delivery of health care services to
communities currently underserved certainly is a
permissible goal.

If a state does detect severe shortages

42
of physicians in some communities, its interest in

36.
upgrading the health care of its citizens might be termed
substantial.

Even assuming the substantiality of this

interest, however, brief consideration of the special
admissions program is sufficient to indicate that the
program certainly is not necessary to promote the interest;
indeed, the program has not been shown to promote the
interest at all.
below, see

This relationship is discussed more fully

Pr·13-3.?,

It suffices to

~

note ~ that the patent

lack of connection between the challenged programs and the
purported goal obviates any need for a decision as to the
goal's substantiality.
D

Attainment of diverse student bodies in
institutions of higher education is constitutionally
permissible.

Indeed,

First Amendment values are enhanced

by circumscribing academic freedom to select students only
to the extent necessary to meet the requirements of the
Fourteenth Amendment.
v.

See,

~·9~,

Canada, 305 U.S. 337 (1938).

Missouri ex rel. Gaines
As we noted in Keyishian

v. Board of Regents, 385 U.S. 589, 603 (1967):

Our Nation is deeply committed to safeguarding
academic freedom which is of transcendent value to
all of us and not merely to the teachers
concerned. That freedom is therefore a special
concern of the First Amendment • . • • The Nation's
future depends upon leaders trained through wide
exposure to that robust exchange of ideas which
discovers truth 'out of a multitude of tongues,
[rather than through any kind of authoritative
selection.' United States v. Associated Press, 52
F. Supp. 362, 372."

37.
A university promotes the First Amendment values of a
"multitude of tounges" by obtaining a diverse student
body.

For that reason, the discretion to select the

students it thinks will contribute the most to the "robust
exchange" and the broadening of others' educational
horizons is one of the essential elements of academic

_!!}_/
freedom.
" . . • It is the business of a university to
provide that atmosphere which is most conducive to
speculation, experiment and creation. It is an
atmosphere in which there prevail "the four
essential freedoms" of a university - to determine
for itself on academic grounds who may teach, what
may be taught, how it shall be taught, and who may
be admitted to study.' The Open Universities in
South Africa."

Sweezy v. New Hampshire, 354

u.s.

(Frankfurter, J., concurring).

234, 263 (1957)

Cf. Swann v.

Charlotte-Mecklenburg Board of Education, 402

u.s.

1, 16

~
(1971).
It is undeniable that students from different
parts of the country, those with special artistic talents,
and those with unusual work experience all contribute
something unique to the life of a university.

In like

manner, an individual of a particular ethnic background
brings experiences, outlooks, and ideas to a university
that
same

then, is one element in

a range of factors a university could consider in

38.

attempting to assure the presence of a provocative and
stimulating group of students. Because of the unique First
Amendment values connected both with the university's
decision on which factors best serve educational interests
and with the resulting diversity itself, a state-related
institution of higher learning has a substantial interest
in the selection of a heterogeneous student body.

Ethnic

diversity in one element of that heterogenity.

v
The identification of a substantial governmental
interest will not justify resort to a suspect
classification, unless the classification is necessary to
promote that interest.
721-22.

In re Griffiths, supra, 413

u.s.

at

Consideration of the challenged special admissions

program reveals that it is not necessary either to the
attainment of a diverse student body at the Davis medical

.z:,

~chool

or to the improvement of health care in underserved

..&-

California communities.
A

Assuming that the improvement of health care
services in underserved areas is a substantial enough
interest to support the use of a suspect classification,
there is virtually no evidence in the record indicating
that the special admissions program promotes that

39.
interest.

The court below addressed this failure to

demonstrate any relation between the goal and the
challenged classifications:

co~

The University
it cannot assure that
minority doctors ~~e!ntered under the program,
all of whom express an "interest" in practicing in
a disadvantaged community, will actually do so.
It may be correct to assume that some of them will
carry out this intention, and that it is more
likely they will practice in minority communities
than the average white doctor. (See Sandalow,
Racial Preferences in Higher Education: Political
Responsibility and the Judicial Role (1975) 42 u.
Chi. L. Rev. 653, 688.) Nevertheless, there are
more precise and reliable ways to identify
applicants who are genuinely interested in the
medical problems of minorities than by race. An
applicant of whatever~ce who has demonstrated his
concern for disadvantaged minorities in the past
and who declares that practice in such a community
is his primary professional goal would be more
likely to contribute to alleviation of the medical
shortage than one who is chosen entirely on the
basis of race and disadvantage. In short, there
is no empirical data to demonstrate that any one
race is more selfessly socially oriented or by
contrast that another is more selfishly
acquisitive. 18 Cal. 3d at 56.

Petitioner simply has not carried its burden of
demonstrating that it must prefer members of a particular
ethnic group over other individuals in order to promote
better health care delivery to deprived citizens.

Indeed,

Petitioner has not even shown that its preferential
classification is likely to have a significant effect on
the problem.
B

To the extent that individuals from the preferred
ethnic groups would - by virtue of their lower grades and
MCAT scores - go unrepresented in the medical
44
school, the reservation of a specified number of

seat~ch

40.
class for the exclusive benefit of such

individuals can be said to aid in the attainment of a more
diverse student body.

But it is not necessary to the

achievement of that goal.
721-22.

~o

In re Griffiths, ' 413

u.s.

at

It is inconceivable that when a university sets
attract student with other sorts of desirable

characteristics - musical ability, demonstrated leadership
capacity, unusual geographic origin, etc. - it must set
aside a prescribed number of seats for each characteristic
and insulate applicants with the desired qualification from

-1'/a_ I

competition with all other candidates.

An ·eastern college

may prefer an Idaho farmboy over an otherwise comparably
qualified - indeed, over an otherwise superior - applicant
from an eastern city because the Idahoan will bring
something novel to

~he

college; the characteristics of the

eastern applicant may already be represented in
45

abundance.

In making this decision, however, the

college need not establish a separate admissions track for
Idaho farmboys.

It can consider geography as one factor

weighing in the Idahoan's favor when he is compared against
all other applicants competing for all available

.i£J
seats.

The Davis special admissions program goes farther
than that.

It tells applicants who are not Negro, Asian,

or "Chicano" that they are totally excluded from a specific

41.
percentage of the seats in the class.

No matter how strong

their qualifications, quantitative and extracurricular,
they never have the chance to compete with applicants from
the preferred groups for the special admissions seats.
Applicants from the

pre~ groups,

however, have the

opportunity to compete for every seat in the class.
If ethnic background is to be considered as one
element in the composition of a diverse student body, then
it can be treated as any other category of desirable
characteristics:

it is a "plus" in the applicant's file,

but it does not insulate him from comparison with all other
candidates for the available seats.

In this way, all

elements of diversity - geography, alumni ties, artistic
talents, unusual work experience, etc. - are placed on the
same footing.

Provided that each seat in the class is

potentially open to all appliants, regardless of race, use
of these criteria does not offend the Equal Protection
Clause.
Individual comparison is an important right of

w

each applicant.

It means that the candidate who loses out

on the last available seat to an applicant receiving a
preference on the basis of ethnic background was not
foreclosed totally from consideration simply because he was
not the right color or had the wrong surname.

It means

42.
only that his combined qualifications, which may have
included similarly arbitrary factor, did not outweigh those
of the other candidate.

His qualifications, however,

received the same consideration, and he had the opportunity
to demonstrate his superiority, all things considered.

He

was not limited to consideration for fewer seats simply
because of his ethnic background.
It simply is not necessary to impose that
additional burden.

Petitioner, as a state-related

university, must offer the same individualized
consideration to all applicants, regardless of ethnic
background.

Cf. Runyon v. McCrary, 427 U.S. 160 (1976).

This leaves Petitioner with wide freedom to gauge on a
case-by-case basis the educational promise and relative
qualifications of each applicant. Cf. In re Griffiths, 413

u.s.

at 725.
Our approval of such a policy does not presage a

sub rosa return to the restrictive educational quotas of
the earlier half of this century.

See generally Kramer,

What Lowell Said, The American Hebrew 394 (1923);
Steinberg, How Jewish Quotas Began, Commentary 67
(September, 1971).

The ethnic preference considered here

would be one shown, in good faith, to members of a group
which otherwise would be only insignificantly represented

43.
or totally unrepresented.

In this respect, it does not

differ from the preference a university attaches to any
other rare attribute - extraordinary musical talent,
unusual geographic origins - thought to enhance
the

vy{\e\J~ ~C..... effects of educational diversity.

It

is not a preference accorded individuals belonging to
groups already significantly represented as a means of
limiting the admission of "undesirable" candidates.
plaintiff can show that a

un~y

If a

actually is maintaining

sub rosa an exclusionary policy, a violation of equal
protection would be established.

This would be the case

where a university is not giving individualized
consideration to each application, but has set out to
assign a specific number of seats to members of a
particular group, irrespective of the desirable qualities
exhibited by applicants belonging to other groups.
Swain v. Alabama, 380 U.S. 202 (1965).

Cf.

46

Precisely

what would have to be shown in order to establish a prima
facie case need not be detailed here.

See Arlington

Heights v. Metropolitan Housing Development Corp., 429

u.s.

252, 266-267 (1977); Albemarle Paper Co. v. Moody, 422 U.S.
405' 425-435 (1975) .

44.
IV

The rights created by the Fourteenth Amendment are
individual rights.
(1948).

Shell~

v. Kraemer, 334

u.s.

1, 22

When a state's distribution of benefits or

imposition of burdens hinges on the color of a person's
skin or on his ancestry, he is entitled to a s~ing that
the challenged classification is necessary to promote a
substantial state interest.

Because Petitioner has failed

to carry that heavy burden, the judgment of the Supreme
Court of California is
Affirmed

FOOTNOTES

1.

fN]or shall any State . . . deny to any

"

person within its jurisdiction the equal protection of the
laws."
2.

"No special privileges or immunities shall

ever be granted which may not be altered, revoked, or
repealed by the Legislature: nor shall any citizen, or
class of citizens, be granted privileges, or immunities
which, upon the same terms, shall not be granted to all
citizens."
This section was recently repealed and its

I

provisions added to
3.

I, §7 of the state constitution.

Section 2000d provides that no person shall,

on the ground of

j

~icle

rae~,

color or national origin, be

excluded from participation in, be denied the benefits of,
or be subjected to discrimination under any program or
activity receiving federal financial assistance.
4.

The special admissions program was described

as follows in admission material distributed to applicants
for the class entering in 1973:

J

A special subcommittee of the Admissions
Committee, made up of faculty and medical students
from minority groups, evaluates application5from
economically and/or educationally disadvantaged
backgrounds. The applicant may designate on the
application form that he or she requests such an
evaluation. Ethnic minorities are not
categorically considered under the Task Force
program unless they are from disadvantaged
backgrounds. Our goals are (1) a short range goal
in the identification and recruitment of potential
candidates for admission to medical school in the
near future, and (2) our long range goal is to
stimulate career interest in health professions
among junior high and high school students.

N-2
After receiving all pertinent information
selected applicants will receive a letter inviting
them to our School of Medicine in Davis for an
interview. The interviews are conducted by at
least one faculty member and one student member of
the Task Force Committee. Recommendations are
then made to the Admissions Committee of the
medical school. Some of the Task Force Faculty
are also members of the Admissions Committee.
Long-range goals will be approached by meeting
with counselors and students of schools with large
minority populations, as well as with local youth
and adult community groups.
Appli
for financial aid are available only
afteL th
icant has been accepted and can only
be awarded after registration. Financial aid is
available to students in the form of scholarships
and loans.
In addition to the Regents'
Scholarships and the President's Scholarship
progra~ )which makes funds available to students
who otherwise might not be able to pursue a
medical education. Other scholarships and awards
are available to students who meet special
eligibility qualifications. Medical students are
also eligible to particulate in the Federally
Insured Student Loan Program and the American
Medical Association Education and Research
Foundation Loan Program.
Applications for Admissions are available from:
Admissions Office
Schoo] of Medicine
University of California
Davis, California 95616
(R. 19,.

The letter distributed the following year was

virtually identical, except that the third paragraph was
omitted.
5.

For the J97) entering class of 100 seats, the

~+'""

David medical school received 3737 applications. A (R. 28 9 )
6.
upon as

That i)

applicationJ we~considered

~

and acted

~

they~

received, so that the process of filling

~j

the class

on over a period of months, with later

applications being considered against those still on file
from earlier in the year.

7.

(R. 64).

For the class entering in 1973,

number of special applicants was 297, of whom 73 were white

N-3
In 1974, 628 persons applied to the special committee, of
whom 172 were white (R. 133-134).

8.

The following table provides a year-by-year

comparison of minority admissions at the Davi' medical
~
school:

~

(Rl 216-218) .

Sixteen persons were admitted under the

special program in 1974, ibid., but one Asian withdrew
before the start of classes, and the vacancy was filled by
a candidate from the general admissions waiting list.
Reply to Brief of Amici Curiae in Opposition to Certiorari
at 5 n. 4.
9.

The following table compares Bakke's grades

and MCAT Scores with the average scores of regular
admittees and of special admittees in both 1973 and 1974
(R. 210, 223):

N-4
AppJicants admitted under the special program also had
benchmark scores significantly lower than many students,
including Bakke, rejected under the general admissions
program, even though the special rating system gave credit
for overcoming "disadvantage."
10.

(R. 181,

388).

Prior to the actual filing of the suit, Bakke

discussed his intentions with Peter C. Storandt, Assistant

to the Dean of Admissions
259-269).

~vis

Medical School.

(R •

Storandt expressed sympathy for Bakke's position

and offered advice on litigation strategy.

Several amici

imply that these discussions render Bakke's suit
"collusive."

There is no indication, however, that

Storandt's views were those of the medical school or that
anyone else at the school even was aware of Storandt's
correspondence and talks with Bakke.

Storandt is no longer

with the University.
11.

Indeed, the University did not challenge the

finding that applicants who were not members of a minority
group were excluded from consideration in the special
admissions process.
12.

18 Cal. 3d at 44.

Petitioner has not challenged the holding.

The issue of the proper placement of the burden of proof,
then, is not before us.

N-5
13.

Several amici suggest that Bakke lacks

standing, arguing that he never showed that his injury exclusion from the medical school - will be redressed by a
favorable decisions.

They alleged that the Petitioner

"fabricated" jurisdiction by conceding its inability to
prove that Bakke would not have been admitted in the
absence of the special admissions program.

Petitioner does

not object to Bakke's standing, but inasmuch as this charge
concerns our jurisdiction under Article III, we take note
of it and reject it.
First, there appears to be no reason to question
the Petitioner's concession.

Even the trial court, despite

allocating the burden of proof on this issue to Bakke,
declared that there was "at least" a possibility that he
might have been admitted absent the 16 favored positions on
behalf of minorities."

(R. 308).

Once the burden of proof

was shifted to Petitioner, the fact that !bt

applicants were placed on

no) lost

1.97-~ 0

th~ng list) while Bakke was

much significance.

The Petitioner would have had

~

to show that at least 16 of them had~ no other arrangementS
and would have accepted admission had the special

admissions slots been thrown open.
have been problematic.

Such a

Petitioner's

showi~

concession~t

could not make the required showing was not an attempt to

N-6
stipulate to a conclusion of law or to disguise actual
facts of record.

See Swift & Co. v. Hocking Valley Ry.

fQ·, 243 u.s. 281 (1917).
Second, even if Bakke had been unable to prove
that he would have been admitted in the absence of the
special program, it would not follow that he lacked
standing.

The constitutional element of standing is

plaintiff's demonstration of any injury to himself that is
likely to be redressed by favorable decision of his claim.
Warth v. Seldin, 422 U.S. 490, 498 (1975).

The trial court

specifically noted such an injury, apart from failure to be
admitted:

Bakke's application was not considered in terms

of all 100 places in the class, simply because of his
race.

He prayed for and received an order that he be

reconsidered without regard to race.

(R. 323 ),

Pet11 a~ -

~Hence the constitutional requirements of Article III

clearly were met.

The question of Respondent's admission

vel non is merely one of relief.

See also Uzzell v.

Friday, 547 F.2d 801 (4th Cir. 1977).
Nor is it fatal to Bakke's standing that he was
not a "disadvantaged" applicant.

minority enrollment program with

Despite the program's

element.

White disadvantaged students were never considered under
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GJ~bL.~~

he special program, and the University acknowledges that

~;__~~
4-

/.)./}_~~-~/.

,- v

.

7

·

goal in devising the program was to increase minority

tP-1(..~~~ ~.-t¥rt~-

~e.-

1J

tj tire A-<~1~1 ~~~ /j
-;
· l'. . ~
enrollment,.(
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0
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(1

In 1973, there was 297 applicants in the

program, of whom 73 were white.

In 1974, there was

~~~-~~~~/1.

~ ~~

62

special applications of whom 172 were white.

~d. ~~-~1")
~ J ~
~33-134).
~-'T~~

Even assuming that half of the "minority"

t:~
11" u.~:~... ~..,u..a..~
/''

_,t;

~L/ ~~~~
~t, ~A-<1

r>-••&•17.

(R.

pplicants were not even minjmally qualified - and no

~ ~ he
..,_..Ltd.
description of the minimum acceptable qualifications for
1:

______ -

~~~i
.....

J

special applicants is provided - there were sufficient
numbers of "minority" applicants to insure that whites for
all practical purposes were excluded from competition for
the 16 special admissions seats.
15.

Moreover, it clearly is intentional

discrimination.

This is not a situation in which the

classification on its face is racially neutral, but has
disproportionate racial impact.
plaintiff must establish the

In that situation,

intent~discriminate.

Village of Arlington Heights v. Metropolitan Housting
Devel. Corp., 429
Davis, 426

u.s.

u.s.

252, 264-65 (1977); Washington v.

229, 242 (1976); see Yick Wo v. Hopkins,

118 U.S. 356 (1886).

Here, the classification is not

neutral on its face; the choice to restrict competition by
whites is evident.

N-8
16.

The term "racial discrimination" must be

understood in a broad sense.

It embraces distinctions

based on ethnic background, as well as
characteristics.

o~purely

See, !.g., Hirabayshi, 320

racial

u.s.,

Hernandez v. Texas, 347 U.S. 475, 477-78 (1954).

at 100:
See

generally G. Gunther, Constitutional Law 753 (9th ed. 1975).
17.

Determinations of "invidiousness" have never

been confined to cases involving racial distinctions
stamping one class with a badge of inferiority.
Skinner v. Oklahoma, 316
Rash, 380

u.s.

u.s.

89 (1965).

See, !.g.,

535 (1942): Carrington v.

An invidious distinction is one

that offends the Equal Protection Clause unless it is
necessary to the achievement of a substantial governmental
interest.

See In re Griffiths, 413 U.S. 717, 721-722

(1973).
18.

~n

& tenBroek, The Equal Protection of

the Laws, 37 Calif. L. Rev. 341, 381 (1949).
19.
200, 208

Ibid. at 341.

(1927)

See Buck v. Bell, 274 U.S.

(describing equal protection as "the usual

last resort of constitutional arguments").

Of the two

prominent examples of equal protection scrutiny of racial
distinctions in the nineteenth century, only one involved
the Negro race.

u.s.

303 (1880)

Compare, Strauder v. West_Virginia, 100
(exclusion of Negroes from juries), with

N-9

Yick Wo v. Hopkins, 118 u.S. 356 (1886) (denial to Chinese

I

of licenses to operate laundries in wooden building)· And
in Strauder, the Court opined that laws disadvantaging
"Celtic Irishmen" would violate equal protection.
at 308.

100 U.S.

The two major examples of the application of the

Equal Protection Clause to racial distinctions during the
ascendancy of substantive due process were Nixon v.
Herndon, 273 u.s. 536 (1927), and Nixon v. Condon, 286 U.S.
73 (1932).

I

Both involved direct statutory prohibitions on

the right of Negroes to vote.

Cases ~triking

down racial

distinctions when state action was not so blatantly
directed at rights guaranteed by the Civil War amendments
generally relied on substantive due process.

See,~-~·'

Buchanan v. Warley, 245 u.s. 60 (1917); Harmon v. Tyler,
273 U.S. 668

(1927); City of Richmond v. Deans, 281 u.s.

704 (1930).
20.
(1960).

M. Jones, American Immigration 177-246

Between 1820 and

~'

approximately

seven-and-a-half million immigrants arrived in the United
States, and more than 90% came from the British Isles, the

/

Low

Scandanavia, and France.

P. Roberts, The

New Immigration 362 (1912); G. Stephenson, A History of
American Immigration 1820-1924, at 9 (1926).

v
After

1~70,

the ethnic composition of immigration began to change, and
the rate of entry increased dramatically.

Over the next

forty years, nearly

~-one

N-10
million immigrants arrived;

in the decade between 1891 and 1900, more than half of
3,687,564 immigrants carne from Southeastern Europe; from
1901 to 1910 nearly 66% of 8,795,386 were Southeastern
Europeans.

P. Roberts, supra.

In the period from 1881 to

1910, 1,562,000 Jews entered the country.

supr~,

at 73.

~n 188~ere

G. Stephenson,

had been 80,000 Jews in

New York City, there were one-and-a-quarter million by
1910.

N. Glazer & P. Moynihan, Beyond the Melting Pot,

138-139 (1963).

In 1907, 81% of all immigrants arrived

from Austria-Hungary, Bulgaria, Greece, Italy, Montenegro,
Poland, Romania, Russia, Serbia, Spain, Syria, and
Turkely.

G. Stepenson, supra at 9.
This wave of "new" immigrants prompted agitation

for restrictions.

"The old immigrants were portrayed as

hardy pioneers who had helped develop the United States and
had become an integral part of the nation, while the new

immigrants were viewed as latecomers who had

migra~ed

to

cash in on American prosperity and had failed to assimilate
with the older population."
Immigration Policy 1924-1952,

R. Divine, American

-r-

~

4-5 (1957).

This

agitation increased from 1890 until 1924, when President
Harding signed the first bill i n American history
explicitly restricting European immigration.

Ibid. at 2-5.

(!1 ~~-1 A/o.-L~~ I

The present ethnic

compositio~includes

N-11

many

identifiable national origins with significant numbe)fof
members:

Irish, Polish, Italian, Russian, Mexican, Puerto

Rican, Spanish (including Central and South American and
Cuban), Chinese, and Japanese.

Bureau of the Census,

Statistical Abstract of the United States 34-35 (1976) .

[..sub Jed ~41!. J
"When the Founding Fathers

s101e1Htee: to

the doctrine that

'all men are created equal,' they could not have envisaged
that the infant republic would be invaded by men from every
corner of the earth anxious to test the truth of what they
proclaimed."
21.

M. Jones, supra at 315.
J. Higham, Strangers in the Land (1955); G.

Abbott, The Immigrant the the Community (1917); P. Roberts,
The New Immigration 66-73, 86-91, 248-261 (1912); E.
Fenton, Immigrants and Unions:
22.

~·.9.·,

A Case Study 561-562 (1975).

41 C.F.R. § 60-50.1 (b).

regulations provides in part as follows:
Members of various religious and ethnic groups,
primarily but n~exclusively of eastern, and
middle and southern European ancestry, such as
Jews, Catholics, Italians, Greeks and Slavic
groups continued to be excluded from executive,
middle-management and other job levels because of
discriminaton based upon their religion and/or
national origin."

/

23.

E.g., P. Roberts, The New Immigration 75

(1912); G. Abbott, The Immigrant and the Community 270-71
(1917).

See also note 22 supra.
24.

therein.

See notes 20-23 supra and sources cited
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De_Funis v. Odegaard, 446 U.S. 337-340
dissenting) (footnotes omitted).

(1974) (Douglas, J.,

See Developments in the

Law- Equal Protection, 82 Harv. L. Rev. 1065, 1119-20
(1969).
26. The first Mr. Justice White admonished his

L~./

brethren as to this ~ in one of this Court's three
"self-inflicted wounds," C. Hughes, The Supreme Court of
the United States 50 (1928):
"The conservation and orderly development of our

constitution rests on our

/

acce~~e

of the

results of the past and their
as lights to
guide our steps in the future.
each the lesson
that settled principles may be overthrown at any
time, and confusion and turmoil must ultimately
result.
In the discharge of its function of
interpreting the Constitution, this court
exercises an august power.
It sits removed from
the contentions of political parties and the
animosities of factions.
It seems to me that the
accomplishment of its lofty mission can only be
secured by the stability of its teachings and the
sanctity which surrounds them.
If the permanancy
of its conclusions is to depend upon the personal
opinions of those who, from time to time, may make
up its membership, it will inevitably become a
theatre of political strife, and its action will
be without <tt]<;>erence or consistency." Pollock v.
Farmers Loan~ Trust Co., 157 u.s. 429, 650-651
(1895) (White, J., diSSenting).

See also 0. Holmes, The Common Law 127 (1881); Sandalow,
Racial Preferences in Higher Education:

Political

Responsibility and the Judicial Role, 42

u.

653, 675

Chi. L. Rev.

(1975).
27.

R. Dahl, A Preface to Democratic Theory

(1956); Posner, The DeFunis Case and the Constitutionality
of Preferential Treatment of Minorities, 1974 Sup. Ct. Rev.
1, 27; cf. Stewart, The Reformation of American
Administrative Law, 88 Harv. L. Rev. 1683-85 & nn. 64-67
(1975) and sources cited therein.
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28.

Petitioner cites three court of appeals cases

allegedly deviating from this general rule in school
desegregation cases:

Offermann v. Nitkowski,. 378 F.2d 22

(ed Cir. 1967); Wanner v. County School Board, 357 F.2d 452
(4th Cir. 1966); Springfield School Committee v. Barksdale,
348 F.2d 261 (1st Cir. 1965).

Of

the~

Wanner involved a

school system held to have been de_iure segregated and
under injunctive orders prohibiting further segregation;
racial districting was necessary.

357 F.2d at 454.

Cf.

United Jewish Organizations of Williamsburgh v. Carey.
U.S.

, 97 S.Ct. 996 (1977).

In Barksdale and Offermann,

courts did approve districting designed to eliminate
de facto segregation.

In neither, however, was there any

showing that the school board planned extensive pupil
transportation that might threaten liberty or privacy
interests.

See Keyes v. School District No. 1, 413

u.s.

189, 240-250 (1973) (Powell, J., concurring in part and
dissenting in part).

TAN 29-30.

More importantly, the

educators' decision that integrated schools enhance the
students' educational experience is one they legitimately
may make.

See Swann v. Charlotte-Mecklenburg Board of

Education, 402
below) .

u.s.

1, 16 (1971); TAN 40-41 (Part IV., C

N-16
29.

Cf. Dixon, The Supreme Court and Equality:

Legislative Classifications, Desegregation, and Reverse
Discrimination, 62 Cornell L. Rev. 494, 542, 560-562 (1977).
30.
F.2d 257

~-~·,

Patterson v. American Tobacco Co., 535

(4th Cir.), cert. denied, 429

314 (1976)

u.s.

920, 97 St. Ct.

(Title VII); Rios v. Enterprise Ass'n

Steamfitters Local 638, 501 F.2d 622 (2d Cir. 1974);

(Title

VII); Carter v. Gallagher, 452 F.2d 315 (8th Cir. 1971),
cert. denied, 406
950 (1972)

u.s.

950 (1.972), cert, denied, 406 U.S.

(§ 1983); Contractors Ass'n of Eastern

Pennsylvania v. Secretary of Labor, 402 F.2d 159 (3d Cir.),
cert denied, 404

u.s.

854

(1971) (Executive Order 11246, 30

t2..)
Fed. Reg. 12319, as amended, 32 Fed. Reg. 14303, 34 F, ;
Reg. 12985; Associated General Contractors of
Massachusetts, Inc. v. Altschuler, 490 F.2d 9 (1st Cir.
1973), cert. denied, 416 U.S. 957

(1974).

In each of these

cases, there was an impartial judicial, legislativ7 or
administrative finding as to past discrimination in the
particular industry affected, and as to the extent of the
remedy required to correct it.
31.
~itus,

The principal exception is Porcet(lli v.

431 F.2d 1254 (3d Cir. 1970) (per curiam), cert.

denied, 402

u.s.

944 (1971).

In Porcelli, the Newark, New

Jerse)Board of Education abolished a system of oral and

N-17
written tests for promotion to principal and vice
principal.

It substituted ad hoc recommendations of the

school superintendent, who to some extent relied on race in
making his recommendations.

The Third Circuit approved

the purpose of integrating school administrations and
refused to find any Fourteenth Amendment violation.
The lack of analysis in Porcelli makes it
difficult to disern the court's ratio decidendi.

Its

primary reliance was on Brown v. Board of Education, 349

u.s.

294 (1955), in which there had been a holding of

de jure segregation.

The court may have been upholding the

purely educational decision to present students with a
racially diverse faculty.

See 431 F.2d at 1257 (semble).

At this juncture, we cannot speculate as to the holding of
the case.

To the extent that it conflicts with our holding

here, it is disapproved.
32.

Contractors Association was the first court

of appeals decision to uphold administratively required
preferential hiring under Executive Order 11246, 30 Fed.
Reg. 12319, as amended, 32 Fed. Reg. 14303 (1967),
Reg. 12985 (1969), and the implementing
thereunder, 44 C.F.R. §60-1
Secretary of Labor.

et~.,

~Fed.

regulatio~

promulgated by the

Those regulations require contractors

with more than 50 employees and a government contract
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at $50,000 or more to develop an affirmative action plan
for each of its establishments, including goals and
timetables for the hiring of persons belonging to
"underutilized" minority groups.

41 C.P.R. §§60-2, 60-60.9.
the Executive Order

itself see generally Note, The Philadelphia Plan:
in the Dynamics of Executive Power, 39
(1972)

, ~e

u.

A Study

Chi. L. Rev. 723

Secretary's regulations is before us, we

note that every decision upholding the requirement of
preferential hiring under the aegis of the Executive Order
has emphasized the existence of previous discrimination by
the parties involved as a predicate for the imposition of a
preferential remedy.

Contractors Association, supra;

Southern Illinois Builders Ass'n v. Ogilvie, 471 F.2d 680
(7th Cir. 1972);

Joyc~

v. McCrane, 320 F.Supp. 1284 (D.N.J.

1970); Weiner v. Cuyahoga Community College District, 19
Ohio 2d 35, 249 N.E. 2d 907, cert. denied, 396 U.S. 10004
(1970).

See also Rosetti Contr. Co. v. Brennan, 408 F.2d

1039, 1041 (7th Cir. 1975);

Associated General Contractors

of Massachusetts, Inc. v. Altschuler, 490 F.2d 9 (1st Cir.
1973), cert. denied, 416

u.s.

957

(1974); Northeast Const.

Co. v. Romney, 485 F.2d 752, 754, 761 (D.C. Cir. 1973).
the extent that the Secretary's regulations require
preferential hiring on t~ basis of "underutilization"

To
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without a finding of discrimination, then, they have not
received judicial approval.

Compare,~-~·'

Brotherhood of Teamsters v. United States,

International

u.s.

' 97

S.Ct. 1843, 1873-1875 (1977); Patterson v. American Tobacco
Co., 535 F.2d 257, 274-275 (4th Cir., cert. denied, 429
U.S. 920

(1976); Boston Chapter, NAACP, Inc. v. Beecher,

504 F.2d 1017, 1027-1028 (lst Cir. 1974), cert. denied, 421
U.S. 910 (1975); Bridgeport Guardians, Inc. v. Civil
Service Commission, 482 F.2d 1333, 1341 (2d Cir. 1973);
Pennsylvania v. O'Neill, 473 F.2d 1029 (3d Cir. 1973);
Weber v. Kaiser Aluminum & Chern. Cor2., 415 F. Supp. 761
(E.D. La. 1976).
33.

This holding does not affect administrative

actions, such as consent decrees under Title

VII,~,~.,

EEOC v. ~T&T, 556 F.2d 167, 180 (3d Cir. 1977), or ~v
reapportionment under §5 of the Voting Rights Act of 1965,
42

u.s.c.

§ 1973c.

In such cases, there has been detailed

legislative consideration of the various indicia of
previous constitutional or statutory

violations,~-~·'

South Carolina v. Katzenbach, 383 U.S. 301, 308-310 (1966)
(§5), and particular administrative bodies have been
charged with monitoring various activities in order to
detect such violations and oversee appropriate remedies.

C~e note

40, infra.
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34.

Section 5 provides as follows:

Whenever • • . a State or political subdivision
with respect to which the prohibitions set forth
in section 1973b(a) of this title based upon
determinations made under the second sentence of
section 1973b(b) of this title are in effect shall
enact or seek to administer any voting
qualification or prerequisite to voting, or
standind, practice, pr procedure with respect to
voting di.fferent from that in force or effect on
November 1, 1968, • . . such State or subdivision
may institute an action in the United States
District Court for the District of Columbia for a
declaratory judgment that such qualification,
prerequisite, standard, practice, or procedure
does not have the purpose and will not have the
effect of anying or abridging the right to vote on
account of race or color, and unless and until the
court enters such judgment no person shall be .
denied the right to vote for failure to comply
with such qualification, prerequisite, standard,
practice or procedure: Provided, That such
qualification, prerequis1te, standard, practice or
procedure may be enforced without such proceeding
if the qualification, prerequisite, standard,
practice or procedure has been submitted by the
chief legal officer or other appropriate official
of such State or subdivision to the Attorney
General and the Attorney General has not
interposed an objection within sixty days after
such submissions, except that neither the Attorney
General's failure to object nor a declaratory
judgment entered under this section shall bar a
subsequent action to enjoin enforcement of such
qualification, prerequisite, standard, practice or
procedure. Any action under this section shall be
heard and determined by a court of three judges in
accordance with the provisions of section 2284 of
Title 28 and any appeal shall lie to the Supreme
Court.
A legislative reapportionment is a "standard,
practice or procedure with respect to voting
different from that in force or effect on November
1, 1968", within the meaning of §5. See pp.
1005-1006, !nfra.
35.

Moreover, in the voting context it is

impossible totally to divorce classification - districting
and reapportionment - from political and therefore racial
considerations.

See Gaffney v. Cummings, 412 U.S. 735,

752-753 (1973); White v. Regester, 412 U.S. 755
36.

(1973).

The state interest component of strict

scrutiny has been denominated in various ways.
Dunn v. Blumstein, 405

u.s.

See,~-~·'

330, 343 (1972) ("important,"

N-21
"substantial"); Graham v. Richardson, 403

u.s.

(1971) ("compelling"); Loving v. Virginia, 388
(1967)

365, 375

u.s.

1, 11

("overriding"); McLaughlin v. Florida, 379 U.S. 184,

196 (1964) ("overriding").

No particular significance

attaches to these "variations in diction."
Griffiths, 413
37.

u.s.

In re

717, 722 n. 9 (1973).

A number of distinct sub-goals may fall under

the rubric of "compensation for past discrimination."

example, preferring Negro

applican~ensate

For

for harm

done them personally, or it may serve to place them at
social levels they might have attained but for
discrimination against their forebears.

Greenawalt,

Judicial Scrutiny of "B e.Y\i8 '1\ " Racial Preference in Law
School Admissions, 75 Colum. L. Rev. 559, 581-586 (1975).
Another view of the "compensation" ·goal is that it serves
as a form of reparation by the "majority" to a victimized
group as a whole.
Reparations

B. Bittker, The Case for Black

(1973).

That justification for ethnic

preference has been subjected to much criticism.
Greenwalt,

supr~

~-~·'

at 581; Posner, The DeFunis Case and The

Constitutionality Treatment of Minorities, 1974 Sup. Ct.
Rev. 1, 16-17 & n. 33.

Finally, it could be argued that

ethnic preferences "compensate" the group by providing
examples of success whom other members of the group will

emulate) thereby advancing the group's interest.

Red is .

Preferential Law School Admissions and the Equal ProtectiL
Clause:

An Analysis of the Competing Arguments, 22

U.C.L.A. L. Rev. 343, 391 (1974).

For purposes of our

analysis, the sub-goals need not be considered separately.
38.

A fifth goal, which the university does not

present, would be the attempt to arrive at a fair appraisal
of each individual's academic promise - an appraisal
supposedly rendered impossible without recourse to racial
or ethnic considerations, owing to some cultural bias in
other qualifying factors such as grades and test scores.
To the extent that race and ethnic background are
considered only to cure inaccuracies in predicting academic
)
promise) ~

Nothing in this record, however, suggests that

MCAT scores, grade point averages, or any of the other
factors considered by the Davis medical school were
~

culturally biased.

e

Furthermore, if race or ethnic

background are used solely to arrive at an unbiased
prediction of an individual's promise, the reservation of
fixed numbers of special admissions seats in each class
would be inexplicable: case-by-case inquiry would be the
only logical way to proceed.
Any university, of course, may utilize the
criteria that in its judgment best evaluate candidates in
an unbiased fashion.

In addition to curing inaccuracies

N-23
caused by culturally biased tests, a university might wish

to~ low scores and grades

that understate the

potential of an applicant who had to overcome a severe
disadvantage - economic deprivation, physical handicap, or
ethnic prejudice.

But when such allowance is limited to

members of particular ethnic groups, as in the Davis
special admissions program, it is obvious that the
university is not seeking merely to devise an unbiased
predictor of success.

Instead, it is using a racial or

ethnic preference in an attempt to further one of the gols
noted in the text.
39.

See 45 C.F.R. § 80.5(j):

N-24
40.

See,~-~·,

Vulcan Society v. Civil Service

Commissioners, 490 F.2d 387, 398 (2d Cir. 1973)

(approving

quota "only because no other method was available for

j

affor~ing

s
appropriate relief"); Bridgeport Guardian, Inc.

v. Civil Service Commission, 482 F.2d 1333, 1341 (2d Cir.
1973)

(disapproving imposition of quota where impact upon

other employees too harsh and likely to exacerbate racial
attitudes); Pennsylvania v. O'Neill, 473 F.2d 1029, 1031
(3d Cir. 1973) (disapproving quota in promotion procedures

~

where no evidence of record suppor jl findings as to extent
of injury to be remedied); Castro v. Beecher, 459 F.2d 725,
737

(4th Cir. 1972)

(terming compensatory ethnic remedy

"crude" and one to be applied "with sensitivity and
restraint"); Carter v.

Galla~her,

452 F.2d 328 (approving

compensatory racial remedy that accommodates conflicting
rights).
41.
Equality:

See also, Dixon, The Supreme Court and

Legislative Classification, Desegregation, and

Reverse Discrimination, 62 Cornell L. Rev. 494, 542,
560-562 (1977); Posner, The DeFunis Case and the
Constitutionality of Preferential Treatment of Racial
Minorities, 1974 Sup. Ct. Rev. 1, 18-19.

42.
shortages

The only

e~ith

~-;;v is

respect to such

a newspaper article.

R. 473.

N-27

Universities, like the prosecutor in Swain, may
make individualized decisions, in which ethnic background
plays a part, under a presumption of legality and
legitimate educational purpose.

Where a systematic

exclusion of other groups can be shown, however, that
presumption of legality might be overcome, creating the
necessity of proving legitimate educational purpose.

N-25

-·

See also Offermann v. Nitkowski, 478 F.2d 22

~~

w.P~.s~
0v~~f~~,

(2d Cir. 1967); Springfield School Committee v. Barksdale,

jeJ,uiMfo ~~

348 F.2d 261 (1st Cir. 1965); Griswold, Some Observations
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on the DeFunis case, 75 Columb. L. Rev. 512 (1975).

JJ?lj,._"'"0h

were admitted through regular admissions procedures at

~f~11.f~~
.V)I..

~~v

t5

Davis than through the special programs

AL;,~€~
- J.

~
•

VI\.

1973, 5 versus 3 in 1974)

~< ·~~~~ \
-~ '13 \

~
~ a.:t ~ ~- 3

s-: ...-/~ total
/

l

-----

In both 1973 and 1974, more Asian students

In the previous three years, a

of 23 Asians had been admitted via regular

admissions,hs~ve~ thro~gh the special program.

-

1

~

(13 versus 2 in

132-134.

R.

T e1r 1nclus1on as one of the special program's

preferred groups is somewhat puzzling even in light of the
''
I
Pet1t1oner
s pro f esse d

/'1..-'

~~ •

d I c...-.o.-:;tt'~
-"
,;

.,.~t:.. ~

;t~~~
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ft 45.
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See, for example, the explanation of the

Harvard College Admissions program, Brief of Columbia
University et al as Amici Curiae at App. 1-4, which is set
out as an Appendix to this opinion.

~~~ ~~n~
'!3J d 11-I.Jj
?7)~~)~----~- ~
)f3a.;; tVf 48'- 4> ;G,

In Swain, this Court held a prosecutor's
use of peremptory challenges to exclude all
Negroes from a particular jury in a particular case was
immune to equal protection challenge, even assuming that
the prosecutor's purpose was to exclude them only because
of their race.

A4

~1 'J

The Court reasoned that a venireman's race

or ethnic background may be probative of relative bias in
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No. 76-811 REGENTS OF THE UNIVERSITY OF CALIFORNIA
v. BAKKE

This case presents the Court, for the second time,
with a question of great constitutional moment.

See

DeFunis v. Odegaard, 416 U.S. 312 (1974) (vacated and
remanded as moot) •
Allan Bakke, a white male whose application to the
medical school of the University of California at Davis was
rejected in both 1973 and 1974, initiated a suit against
the Regents of the University in the Supreme Court of
California following his second rejection.

He sought

mandatory, injunctive, and declaratory relief compelling
his admission to the medical school , alleging that the
medical school 's special admissions program operated to
-y-exclude him from the school on the basis of his face, in

violation of his rights under the Equal Protection Clause
of the Fourteenth Amendment to the Constitution of the
United States,, Article I, §21 of the California
3

constitution,

and Title VI of the Civil Rights Act

. 3
of 1964, 42 U.S.C. §2000(d). The University

cross-complained for a declaration that its special
admissions program was lawful.

Declaring that Bakke was

I

/

2

entitled to have his application considered without regard
to his race or the race of any other applicant, the trial
court held the challenged program violative of the federal
Constitution, the state constitution, and Title VI.

It

entered judgment against the University on the
cross-complaint, but refused to order Bakke's admission,
ruling that Bakke had not carried his burden of proving
that he would have been admitted in the absence of the
special admissions program.

On Appeal, the Supreme Court

of California affirmed the holding of unconstitutionality
under the Fourteenth Amendment, but reversed the trial
court's refusal to order Bakke's admission. The order
directing Bakke's admission was stayed pending review in
this Court.

429 U.S. 953

(1976).

We granted certiorari to

consider a constitutional question of grave moment.
U.S. 1090

(1977).

429

For the rea s ons stated in this

memorandum, I would affirm the decision of the California
Supreme Court.
I .

The me dical school of the Univ e rsity of California
at Davis opened in 1968 with an entering
students.

cla~s

of 50

In 1970, the size of the entering class was

doubled to 100 students, a level at which it remains.

No

admissions program for disadvantaged or minority students

0

3•

existed when the school opened, and the first class
contained no blacks, no Mexican-Americans, no American
Indians, and

thre~

Asians.

Over the next two years, the

medical school faculty devised a special admissions program
designed to increase the representation of "disadvantaged"

4
students in each medical school class.

The special

program consisted of a separate admissions system operating
in coordination with the regular admissions process.
Under the regular admissions procedure, a
candidate can submit his application to the medical school
beginning in July of the academic year preceding the year
for which admission is sought.

(R. 149) .

Because of the

5
huge number of applications, the admissions

committee screens each one to select some candidates for
further consideration.

Candidates whose overall

undergraduate grade point averages fall below 2.5 on a
scale of 4.0 are summarily rejected (R. 63).
~

About one out

of six applicants who is invited for a personal interview
(R.63).

Before 1974, each candidate was interviewed by one

f a culty me mber of the admissions committee.

Starting in

1974, the committee provided two interviews, one with a
faculty member and one with a student member of the
committee.

Ibid.

Following the interviews, each candidate

is rated on a scale of o to 100 by the interviewers and

4.

four other members of the admissions committee.

The rating

embraces the interviewers' summaries, the candidate's
overall grade point average, his grade point average in
science courses, his scores on the Medical College
Admissions Test, letters of recommendation, extracurricular
activities, and other biographical data.

(R. 62) •

The

ratings are added together to arrive at each candidate's
"benchmark" score.

Since five committee members rated each

candidate in 1973, a perfect score was 500; in 1974, si x
members rated each candidate, so that a

perfec~

was 600.

The full committee then reviews the file and scores of each
applicant and makes offers of admission on a "rolling"
6

basis ..

The chairman was responsible for placing

names on the waiting list.

They were not placed in strict

numerical order; instead, the chairman had discretion to
include persons with "special skills ."

Ibid.

The special admissions program operated with a
~

separate committee , a majority of whom are members of
minority groups.
ff

(R. 163, 194).

On the 1973 application

m candidates were asked to indicate whether they wished

to be considered as " economically and/or edu6ationally

.-fP-1,;
disadvantaged" att~licants; on the 1974 form the question
was whether they wished to be considered _ as members of a
"minority group," which the medical school viewed as

5.

"Blacks," "Chicanos," and "American Indians."

(R. 65-66,

~
If these questions are

146, 197, 203-205, 216-218).

answered affirmatively, the application was directed to the
special admissions committee.

Nor formal definition of

"disadvantage" was ever produced (R. 163-164), but. the
chairman of the special committee screens each application
to see if each reflected economic deprivation.

The

chai~an normally checks to see if, among other things, the
applicant had been granted a waiver of the school's
application fee, which required a means test; whether the
applicant had worked during college or interrupted his
education to support himself or his family; and whether the
applicant was a member of a minority group.

(R. 65-66).

Indeed, in 1974, the special committee reviewed applicants
only of minority candidates

(R. 171).

Having passed this

initial hurdle, the applications are then rated by the
special committee in a fashion similar to that used by the
general admissions, except that

specia~

candidates do not

have to meet the 2.5 grade point average cut-off applied to
regular applicants.

About one-fifth of the total number of

special applicants were invited for interviews in 1973 and
7

1974.

Following each interview, the special

committee assigns each special applicant a benchmark
score.

The special committee then presents its top choices

6.
to the general admissions committee, which does not rate
the special candidates against the general applicants (R.
388), but may reject recommended special candidates for
failure to meet course requirements or other specific
deficiencies

(R 171-172).

If the general committee

approves the recommended special applicants, letters of
acceptance are sent to them along with the next batch of
letters to regular acceptees. The special committee
continues to recommend special applicants until

1t.A.

number

I

prescribed by faculty vote, are admitted .
~

overall class size was

~ till

While the

50, the prescribed number was

eight;, in 1973 and 1974, when the class size had doubled
to 100, the presrbed number of special admissions also
doubled , to 16.

(R. 164, 168).

s

From the year of the increase in class size

1971

1\

- through 1974 J the special program resulted in the
.,
admission of 23 Negro students , 30-Mexican-Americans, and
11 Asians, for a total of 64 minority students.
T

Over the

same period, the regular admissions program produced one
Negro , six Mexican-American , and 37 Asians , for a total of
8

44 minority students.

Although

disadvantag~d

whites

applied to the special program in large numbers, see note
7,

~upra ,

none was ever admitted through that process.

Indeed, in 1974, at least, the special committee explicitly

7.
did not even consider special applicants who were not
me mbers of one of the designated minority groups.

(R.l71).

Bakke's application was considered by the general
admission program in both 1973 and 1974.
application warranted an interview.

~

warranted an

interVie~

~is

In both years his
1973 action

His 1973 interview was with Dr.

Theodore H. West, who considered Bakke "a very desirable
applicant to [the] medical school."

(R.225).

Although his

benchmark score was 468 out of 500, his application had
come late in the year.

No applicants in the general

admissions proc e ss with scores below 470 were accepted
after Bakke's application was completed.

(R. 69) .

There

were four special admi s sions slots unfilled at that time

CJ

however, for which Bakke was not considered.

(R. 70).

After his 1973 rejection, Bakke wrote to Dr. George H.
Lowr e y, Ass oci a te De an a nd Chai r man of the Admissions
Committee, protesting that the special admissions program
ope r a ted as a racial and ethnic quota.

(R. 259).

Bakke's 1974 application was completed early in
the y e ar.

(R. 70) .

His s t u d e nt int er vi e we r gave him a n

overall rating of 94, finding him "fri e ndly, · well t e mpere d,
con s ci e ntious and delightful to sp e ak with."

(R. 229).

His faculty interviewer was, by coincid e nce, the s a me Dr.
Lowrey to whom he had written in protest of the special

8.

admissions program.

Dr. Lowrey found Bakke "rather limited

in his approach" to the problems of the medical profession
and found disturbing Bakke's "very definite opinions which
were based more on his personal viewpoints than upon a
study of the total problem."

(R. 226).

Dr. Lowrey gave

Bakke the lowest of his six ratings, an 86; his total was
549 out of 600.
rejected.

(R. 230).

Again, Bakke's application was

In neither year did the chairman of the

admissions committee, Dr. Lowery, exercise his discretion
to place Bakke on the waiting list.

(R. 64).

In both

years, applicants were admitted under the special program
with gradepoint averages, MCAT scores, and benchmark scores
9

significantly lower than Bakke's.
After the second rejection, Bakke filed the
10
instant suit.

The trial court found that

applicants in the special admissions program were rated
only against one another not against applicants in the
general program.

The trial court determined

(R. 338).

y

that the special program operated as a quota, with 16
places in the class of 100 reserved for minority applicants
I

(R. 295-296) .

This was invidious discriminition,

"

trial court, in violation of the Fourteenth Amendment to
I'

the Constitution of the United States, the California
constitution, article I, section 21, and Title VI of the

9.
Civil Rights Act of 1964.

The court refused to order his

admission, however, holding that he had failed to carry his
burden of proving .that he would have been admitted but for
the existence of the special program.
Bakke appealed from the portion of the trial court
judgment denying him admission, and the University appealed
from the decision that its special admissions program was
unlawful and that Bakke was entitled to have his
application considered without regard to race.

The Supreme

Court of California transferred the case directly from the
trial court, prior to a decision by the Court of Appeal,
"because of the importance of the issues involved."
Cal. 3d 34, 39

(1976).

18

The supreme court accepted the

findings of the trial court with respect to the
11
University's program.

Because the special

admissions program involved a racial classification, the
supreme court held itself bound to apply the test of strict
SCfutiny.

18 Cal. 3d at 49.

It then turned to the goals

the University presented as justifying the program.

First,

the University argued that the special program was
necessary to help integrate the school and the medical
profession.

Ibid. at 52.

Second, the special program was

said to increase the number of physicians willing to serve
minority communities which are "desperately short of

10.
physicians."

Ibid.

Third, the University claimed that the

c:c~

program would produce more doctors with an interest in a
rapport with members of minority groups.

Ibid. at 53.

" The

court rejected the third goal as unsubstantiated, but
assumed arguendo that the first two were "compelling"
enough to support the program under strict scrutiny.

Ibid.

The court next proceeded to consider whether the
special admissions program was the "least intrusive" means
of achieving those goals.

It held that the goal of

increasing minority admissions could be achieved in ways
that did not involve direct consideration of race - placing
greater emphasis on "disadvantage" in the admissions
process, instituting aggressive recruitment policies,
increasing the size of the medical school classes or the
number of schools.

Ibid. at 54-55.

The court also found

that the goal of increasing the number of physicians
serving minority communities would be served less
intrusively - and perhaps more efficiently - by seeking
from the applicants commitments to practice in such areas
and by establishing more courses aimed at the needs of
their inhabitants.

Ibid.

at 56-57.

Concluding that the

special program did not serve compelling interests in the
least intrusive fashion the court held the program
violative of the Fourteenth Amendment to the Constitution
of the United States.

11.
Turning to Bakke's appeal, the court ruled that
since Bakke had established that the University had
discriminated against him on the basis of his race, the
burden of proof shifted to the University to demonstrate
that he would not have

been admitted even in the absence of

the special admissions program.

12
Ibid. at 63.

The

court analogized Bakke's situation to that of a plaintiff

u.s.c.

under Title VII to the Civil Rights Act of 1964, 42
§§2000e-2000e-17, relying on, e.g., Franks v. Bowman
Transp., Inc., 424 U.S. 747, 772 (1976).

Ibid.

On this

basis, the court below originally ordered a remand for the
purpose of determining whether, under the newly allocated
burden of proof, Bakke would have been admitted to either
the 1973 or the 1974 entering class in the absence of the
special admissions program.
Stay, at 48.

Appendix A to Application for

In its petition for rehearing below, however,

the University conceded its inability to carry that
burden.

.

(Appendix B to Application for Stay at

13
19).

The supreme court thereupon amended its

opinion to direct that the trial court enter judgment
ordering Bakke's admission to the medical school.
3d at 64.

18 Cal.

12.
II
Petitioner does not deny that race-related
decisions by faculties and administrations of state
universities are judicially reviewable.

In light of this

Court's history of oversight in this area, such a claim
See,~·~·,

would be frivolous.
Canada, 305 U.S. 337

Missouri ex rel Gaines v.

(1938); Sipuel v. Board of Regents,

332 U.S. 631 (1948); Sweatt v. Painter, 339 U.S. 629
(1950); McLaurin v. Oklahoma State Regents, 339 U.S. 637
(1950) .

Nor does Respondent argue that all racial

classifications are per se invalid.

That, too, would

appear to be an untenable position.

See,

~-~·,

Hirabayashi

v. United States, 320 U.S. 81 (1943); Korematsu v. United
States, 323 U.S. 214

(1944); Lee v. Washington, 390 U.S.

333, 334 (1968) (Black, Harlan,

&

Stewart, JJ., concurring);

United Jewish Orgs. v. Carey,

u.s.

, 97 S. Ct. 996

(1977).

~ILL)

The parties ~~, however, over the degree of
1~ I~ lt..rt-u.~ s
scrutiny to be applied to ~ special adm.iss-i-an-s -_prograrr~r

Petitioner argues that the court below erred in applying

~ k-1-k...;...,

/~c' .()-

1 ,..{

~\ "strict scrutiny~ {under

t

4~e

the Equal Protection claus:·

level of review, asserts Petitioner,

1-.

U4Y'' )-'

...;

G~t

That

1
to be reserved

for classifications disadvantag~ "discrete and ' insular

'

13.
minorities."
Co., 304

u.s.

See,

~.g.,

United States v. Carolene Products

144, 152 n. 4 (1938).

Respondent, on the

other hand, insists that strict scrutiny was properly
applied by the court below.

He contends that the

California court correctly rejected the notion that the
~

al

degree of judicial

~

scrut~ny

accorded a particular racial

classification hinges upon plaintiff's membership in a
discrete and insular minority and duly recognized that the
"rights established [by the Fourteenth Amendment] are
personal rights."

Shelley v. Kraemer, 334 U.S. l, 22

(1948) .
En route to this c~cial battle over the proper
scope of judicial revew, the parties fight a sharp
preliminary action over the proper characterization of the
special admissions program.

Petitioner prefers to see it

&/
as establishing "goal'' of minority representation in the

A.
medical school . Respondent, echoing the courts below,
labels it a racial quota.

We address this semantic
-e...J,.

.

f.,

~

.e

question merely to demonstrate its irrelevance.
Petitioner appears to define "quota" as a
requirement which must be met but can never be exceeded ,
regardless of the quality of the minority applicants .
Petitioner declares that there is no "floor" below which
the number of specially admitted students will not be

14.
allowed to fall completely unqualified students will not be

admitted simply to meet a "quota
.......__

----

--

Yl

( Neither is there a "ceiling" on the total number of
minority students admitted, since an unlim1ted number could
be admitted through the general admissions process.

On

ivi/4

.. hM..t.
this basis, the special admissions . program does not meet

.

v

Petitioner's definition of a quota.
Respondent points out that the court below found -

oand Petitioner does not deny - tht white applicants could
1\
not compete for the 16 places allotted to the s pecial
admissions progr a m.

18 Cal. 3d at 44.

This r es ervation of

places for minority applicants fits Respondent's defintion
of a quota.

'L.

~

d.b ;'J ~~~~a.~~

t~! stic labelsJa~e..&±d~-}?EHn!q
.J3Jj ~ ~-y ~·, .........,,.P."f ~ ~~,;
...

t~

which is

the special a dmissions program undeniably amounts to a

1'\
racial cl as sification.

To the extent that there exist e d a

pool of at least minimally qualified minority applicants to
fill the 16 s p e cial admis s ions

se ~ts,

14
white

applic a nts were limited to competition for 84 seats in the

I

e nt e ring .cl as s, r at h e r t han the 100 op e n to minority
applicants.

Whether this effect is d e scribed as a quota or

a goal, it is di s crimination on the basis of race.

15

inquiry involves the appropriate level of scrutiny.

15.
III
The

of Petitioner's argument that the

court below erred py applying strict scrutiny to the
special admissions program is the claim that white males,
such as Respondent, are not a "discrete and insular
minority" requiring extraordinary judicial protection from
the majoritarian political process.

Our decisions in cases

~I

dealing with racial classifications, however, have never
required a finding of discreteness or insularity before
h_o ld{ ng ~tr ict scrutiny applicable.

The guarantees of the

.'
Fourteenth Amendment extend to all "persons," not to

Tlu..-c:'t: ~'""I A.

persons who are members of particular groups only.

We have

said that the "rights created by the first section of the
Fourteenth Amendment are, by its terms, guaranteed to the
individual.

They are personal rights."

Kra eme r, 334 U.S. 1, 22

Shelley v.

(19 48 ).

The guarantee of equal protection cannot mean one
.thing when applied to one individual and something else
when applied to a person of another color.

If both are not

entitled to the same protection, then it is not equal.

The

.

16
case first recognized race as a "su spect "
classification suggest this.

They did not link the evils

of those classifications to membership in any particular
group:

16.
"Distinctions between citizens solely because of
their ancestry are by their very nature odious to
a free people whose institutions are founded upon
the doctrpne of equality.?" Hirabayashi, supra at
100.
-c..'
". • . [A] 11 legal restrictions which curtail the
rights of a single racial group are immediately
suspect. That is not to say that all such
restrictions are unconstitutional.
It is to say
that courts must subject them to the most rigid
scrutiny." Korematsu, supra at 216.

At this juncture, we must recognize the validity of those
broad prounouncements and conclude that racial and ethnic
17
distinctions of any sort are peculiarly suspect.
The perception of racial and ethnic distinctions
can be traced to the interplay of our nation's
constitutional and demographic history.

As originally

ratified, the Fourteenth Amendment was vie\.ved almost
exclusively as a means of assisting the newly emancipated
black race rise from its condition of servitude.
S 1 aught e r -House Cases , 16 Wa 11.

The

( 8 3 U . S . ), 3 6 , 6 7- 7 2 .

The

Equal Protection Clause, however, was "[v]irtually
strangled in its infancy by post-civil-war judicial
18
reactirianism."

It was relegated to decades of

19
relative desuetude, although the Due Process Clause
of the Fourteenth Amendment, after a shor t germinal period,
flourished as a cornerstore in the Court's defense of
property and liberty of contract.

See,

~.g.,

Mugler v.

Kansas, 123 U.S. 623, 661 (1887); Allgeyer v. Lousiana, 165
U. S . 5 78

( 18 9 7 ) ; Lochner v . New Yo r k , 19 8 U . S • 4 5 ( 19 0 5 ) •

17.
In that cause, the Fourteenth Amendment's "one pervading
purpose," freedom of the former slave race, The
Slaughter-House Cases, supra, at 71, was displaced.

It was

only as the overarching dominance of substantive due
process came to a close,

see,~-~·'

Nebbia v. New York, 291

U.S. 502 (1934); West Coast Hotel v. Parrish, 300 U.S. 379
(1937) , that the Equal Protection Clause began to attain
some measure of vitality,

see,~-~·'

Carolene Products, 304

U.S. at 152-53 n. 4; Skinner v. Oklahoma, 316 U.S. 535
(1942); Korematsu, supra.
By the time of the renaissance of equal
protection, it was no longer possible to peg the guarantees
of the Fourteenth Amendment to the struggle for equality of
one racial minority.

In the first place that limited view

had been eroded over the intervening decades.

Second,

during the dormancy of the Equal Protection Clause, the
20
United States had become a nation of minorities.

2]
Each had to struggle - and to some extent struggles
'

22
still - to overcome the prejudices not of a
monolithic majority , but of a "majority" composed of other

s

~

minority groups whose ett±y shared characteristic was
A.

~

~~

J

)\ willingness to disadvantage the

j,

t-" 1 J

I

j

firs~

group.

23
Each

I

had a valid claim to the "pledge of the protection of equal
laws."

Yick Wo v. Hopkins, 118 U.S. 356, 369 (1886).

18.

a.

There might have been some mong the Framers of the
(\

Fourteenth Amendment who would have applauded the
broadening of the .Equal Protection Clause to embrace all
the groups facing the dangers of prejudice at the hands of
the state.
1056

See, e.g., Cong. Globe, 39th Cong., 1st Sess.

(1866) (remarks by Rep. Niblack); id., 2891-2892

(remarks of Senator Corness); id., 40th Cong., 2d Sess 883
( 18 68) (remarks of Sen a tor Howe) (Fourteenth Amendment
"protect[s] classes from class legislation").

See also

Bickel, The Original Understanding and the Segregation
Decision, 69 Harv. L. Rev. 1, 63

(1955).

Over the past thirty years, this Court has been
embarked upon the crucial mission of interpreting the Equal
Protection Clause so as to guarantee "the protection of

t L , I
the f..i rs

equal laws" in a nation

J

st:ep toward

ov e rcoming a l e gacy of racial discrimination.

See,~-~·'

Shelley v. Kraemer, 334 U.S. 1 (1948); Brown v. Board of
Education, 347 U.S.
U.S. 339

483

(1954); Gomillion v. Lightfoot, 364

(1960); Hills v. Gautreaux, 425 U.S. 284

(1976).

The d ominating as p e ct of that probl e m wa s, of c ourse, the
continued exclusion of Negroes from the continued exclusion
)

f'

of Negroes from the working of American society.
Con se quently, the cases serving as milestones on the road
toward elimination of that discriminatory legacy generally

19.
could be characterized as involving discrimination by the
"majority" white race against the Negro minority.

But they

need not be read as depending upon that characterization
for their results.

It suffices to say that "[o]ver the

years, this Court consistently repudiated [d]istinctions
between citizens solely because of their ancestry' as being
'odious to a free people whose institutions are founded
upon the doctrine of equality.'"

Loving v. Virginia, 388

U.S. at 11, quoting Hirabayashi, supra, 320 U.S. at 100.
For the first time, we confront historical circumstances
that constain us to declare which of these two views
infuses the Equal Protection Clause.

The struggle against

the legacy of the past has progressed to the point where
members of the "majority" race, as a means of aiding the
"minority" to take its rightful place in society, now are
being saddled with burdens solely on account of their race.
Petitioner

£,vt.),.0

r

,., J

t.t...-7~, t
a~gues

1
us to

adopt ~a

I.

r , uCLamped

~t
~w

of

~

the Equal Protection Clause and hold that discrimination
against members of the white "majority" can never by
suspect.

If the clock could be turned back to 1868, that

approach might prevail.

At the time the Fourteenth

Amendment was adopted many of its Framers clearly did see
its primary function as closing a gap between the former
slave race and the white "majority".

The Slaughter House

20.
Cases, supra.

But the clock cannot be turned back.

Brown

v. Board of Education, supra, at 492; accord, Loving v.
Virginia, supra at 9.

As the nation filled with the stock

of many lands, other ethnic groups were accorded protection
under the Equal Protection Clause.

Strauder, supra, at 308

(exclusion of "all naturalized Celtic Irishmen" from juries
would violate equal protection); Yick Wo, supra (Chin eese );
Korematsu, supra (Japansee); Hernandez v. Texas, 347 U.S.
475

(1954) (Mexican-Americ ans ).

It is too late in the day

to argue that the Equal Protection Clause has members of
only one ethnic group as its wards and that others are not
entitled to the same degree of protection.

"The Fourteenth

Amendment is not directed solely against discrimination due
to a

'two-class theory ' - that is, based upon differences

between "white" and Negro."

Hernandez , supra , at 478.

Once the ''two-class theory" of the Fourteenth
Amendment is abandoned , the difficulties entailed by

a.,
f "J. J ( ' , , t:l t ~ •. ~ ~
according Looser judicial revi~w

"

,I

, ethnic

to...

classifications

that burden members of the white "majority" in order to aid
me mbers of one of the minorities b e come intractable.

As we

observed above , the white "majority" itself is composed of
various minority groups, each of which can claim to have
been hampered by prejudice to a greater or lesser
24
degree.

This being the case, some groups obviously

21.
must be denied the boon of more favorable constitutional
treatment at the expense of the "majority"; otherwise, all
the constituent groups would be preferred, and there would
remain no "majority" whose members would bear the burden.

J

~e

can perceive no principled basis for deciding . that

classifications disadvantaging some groups will trigger
strict scrutiny while those dealing with other groups will
not.

Presumably, courts would be asked to evaluate the

extent of the prejudice and consequent harm suffered by
various minority groups.

Those whose societal injury

exceeds some undefined level of tolerability would then be
entitled to the enactment of preferential classifications
at the expense of individuals belonging to other groups.
Those classifications would be free from any requirement of
satisfying strict judicial scrutiny.

As these preferences

begin to have their desired effect, and the effects of past
discrimination are undone, new judicial rankings would be
necessary.

Groups will be dropped from the ''preferred"

ranks, and others might be added, with recourse to
similarly undefined criteria.

The kind of sociological and

political analysis necessary to produce such· rankings
25

simply does not lie within the judicial competence.
Moreover, anchoring these transitory political
judgments in the Equal Protection Clause, we would be

22.
holding, as a constitutional principle, that judicial
scrutiny of classifications touching on ethnic background
may vary depending upon the group concerned.

Indeed,

judicial scrutiny of classifications touching upon the same
group would vary from one generation to the next, assuming
that the constitutional preference succeeds in restoring
the group to the status it would have enjoyed but for the
discrimination.

This disparate constitutional treatment of

classifications all based on the same facts, ethnic
bakcground, well may serve to exacerbate racial and ethnic
contention rather than alleviate it.
Carey,

u.s.

J., concurring).

United Jewish Org. v.

, 97 S. Ct. 996, 1014

(1977)

(Brennan,

Also, the mutability of a constitutional

principle based upon shifting political and social
judgments undermines the chances for consistent application
of the constitution from one generation to the next, an
26
important indication of its coherent interpretation.
If it is the individual who is entitl e d to judicial
protection against classifications touching upon his ethnic
background, rather than the individual only as a me mber of
a particular group, then constitutional standards may be
applied consistently.

Political judgments regarding the

necessity for the particular classification may be weighed
in the constitutional balance, Korematsu, supra, but the

23.
contours of the balance itself will remain constant.

This

is as it should be, since those political judgments are the
product of rough balances struck by contending groups
27
within the majoritarian process.

When they touch

upon an individual's ethnic background, he is entitled to
judicial determination that the burden he is asked to bear
on that generally offensive basis is precisely tailored to
serve a substantial governmental interest.

The

Constitution guarantees that right to every person
regardless of ethnic background.
U.S. 1, 22

Shelley v. Kraemer, 334

(1948); Missouri ex rel. Gaines v. Canada, 305

U.S. 337, 351 (1938).

Cf. McDonald v. Sante Fe Trail

Transp. Co., 427 U.S. 273

(1976).

Petitioner's emphasis on "discrete and insular"
racial and ethnic minorities is, therefore, misplaced.
Discreteness and insularity well may be among the proper
criteria in deciding whether or not to add new sorts of
classifications to the list of, "suspect" categories.

See,

e.g., San Antonio Indep. School Dist. v. Rodriguez, 411
U.S. 1, 28 (1973) (wealth); Graham v. Richardson, 403 U.S.
365, 372
295

(1971) (ali ens ); Oregon v. Mitchell, · 400 U.S. 112,

(1970) (Stewart, J., concurring in part and dissenting

in part) (persons between ages 18 and 21).

Classifications

touching upon race or ethnic background, however, are

24.
traditionally suspect and generally offensive without
respect to "majority" or "minority" status.

The guarantees

of the Equal Protection Clause are not restricted to a
"two-class" theory of the political system, Hernandez,
supra at 478, be it "white" and "Negro" or "majority" and
"minority."

Indeed, the latter view would be even more

t>"i-" tt-d}·~<t t. ~..u..
{It
difficult to explicate in a nation of minorities.

Castaneda v. Partida,

u.s.

See

, 97 S. Ct. 1272 (1977).

B.
Petitioner contends that this Court on several
occasions has approved preferential classifications based
on

rae~

and ethnic background, without applying strict

scrutiny.

Most of the cases upon which Petitioner relies

are drawn from three areas:

school desegregation,

employment discrimination, and sex discrimination.

Each of

the cases cited by Petitioner, however, presented a
situation radically different from the facts of this case.
The school desegregation cases, in which courts
have formulated or approved remedies for adjudicated
findings of constitutional violation, e.g., Swann v.
Charlotte-Mecklenburg Board of Education, 402 U.S. 1
(1971); Green v. County School Board, 391 U.S. 430 (1968),
simply are inapposite.

In such cases, racial

classifications are designed as remedies for the

25.
28
vindication of constitutional rights.

There can be

no suspicion of a political judgment as to the existence of
injury, the extent of the harm, and the proper scope of the
remedy, for all are judicially determined under
constitutional mandate.

Classifications fashioned as

remedies for constitutional violations could be deemed
" strictly scrutinized" in that sense . Here, no judicial
determination of constitutional violation exists as a
predicate for the formulation of remedial classifications.
Hence, to analogize the classification involved here to a
remedy in a desegregation case and suggest that it is
therefore judicial " approved " is to transform a remedy into
a right in and of itself.

That step would be

29
unprecedented.

See Pasadena City Board of

Education v. Spangler, 427 U.S. 424 (1976).
The employment discrimination cases are also
30
inapposite ..
For example , in Franks v. Bowman

Transportation Co., 424 U.S. 747

(1975), we approved a

retroactive award of seniority to a class of Negro truck
drivers who had been the victims of past discrimination .
While this relief imposed some burdens on other employees ,

wit held necessary "'to make [the victims] whole for
injuries suffered on account of unlawful employment
discrimination'".

Id. at

, quoting Albemarle Paper Co.

26.
v. Moody, 422 U.S. 405, 418 (1975).

Quotas and other

racial preferences have been approved by the courts of
appeals as remedies for constitutional or statutory
violations resulting - as determined by the courts in the
course of those very cases - in defined in uiries to
members of the classes held entitled to the preference.
~.~.,Bridgeport

Guardians, Inc. v. Civil Service

Commission, 482 F.2d 1333 (2d Cir. 1973); Carter v.
Gallagher, 452 F.2d 315, modified on rehearing en bane, 452
31
F.2d 327 (8th Cir. 1972), such preferences have
also been upheld where

aft [i~partia_g legislative

or

administrative body charged with the responsibility made
determinations of past discrimination and needed remedies.
~·~·,

Contractors Association of Eastern Pennsylvania v.

Secretary of Labor, 442 F.2d 159 (3d Cir.), cert. denied,
404 U.S. 854

32
(1971);; Associated General

Contractors of Massachusets, Inc. v. Altschuler, 490 F.2d 9
(lst Cir. 1973), cert. denied, 416 U.S. 957
t

Katzenbach v. Morgan, 384 U.S. 641 (1966).

(1974); cf.
While the

preferential classification is not tailored as a remedy for
a proven constitutional or statutory violation, proper
analysis requires the applicatio n of strict
33
scrutiny.

See,~·~·,

Associated General

Contractors of Massachusetts, Inc. v. Altschuler, 490 F.2d

27.
9, 17 (lst Cir. 1973), cert. denied, 416 U.S. 957
(1974) (minority requirements for state contractors).
Petition~r

derives little support from the fact

that ·classifications touching upon sex, which are designed
to compensate women for past discrimination, are not
regarded as "suspect."

u.s.

~.g.,

Califano v. Webster,

, 97 S.Ct. 1192, 1194 (1977).

Sexually

discriminatory classifications that disadvantage women are
not "suspect, either,

~.g.,

Craig v. Bowen, 427 U.S. 190,

211 n.* (1976) (Powell, J. concurring); Frontiero v.
Richardson, 411 U.S. 677, 691-92

(1973) (Powell, J.,

concurring), the parallel Petitioner wishes to draw
therefore lacks force.

If the distinction is not "suspect"

when it harms the target group, it is difficult to see why
it should become so when that group is favored.
Moreover , comparison of the analytical problems
posed by sex discrimination with those attending racial or
ethnic classificiations reveal the reason for regarding the
latter, but not the former, with the greater suspicion ,
even when the classifications are designed to promote the
interest of various racial or ethnic minorities.

With

respect to gender there are only two possible
classifications .

The incidence of the burdens imposed by

preferential classifications is clear.

There are no rival

28.
groups who can claim that they, too, are entitled to
preferential treatment by virtue of disabling legislation.
Clas~-wide questions as to the group suffering previous

injury and groups which fairly can be burdened are
relatively simple for reviewing court.

See,

~·~·,

Califano

v. Golfarb, 430 U.S. 199, 212-217 (1977); Weinberger v.
Weisenfeld, 420 U.S. 636, 645 (1975).

Consideration of the

problems connected with sorting out those same questions in
the context of racial and ethnic preferences, supra,
demonstrate that courts will be unable to police political
judgments touching on those factors in a similar fashion.
Attempts to separate competing claims will confound
judicial ingenuity.

Concensus as to the existence of

injury and the fairness of imposing burdens will be
lacking.

The inflammatory potential of racial and ethnic

classifications, then, is significantly greater tand the
problems of judicial competence significantly less
tractable.

Hence, racial and ethnic distinctions are

rightfully regarded with an odium not shared by gender
classifications.
Petitioner also cites Lau v. Nichols, 414 U.S. 563
(1974), in support of the proposition that discrimination
favoring racial or ethnic minorities have receive judicial
approval without discussion of "suspect" classifications.

29.
In Lau, we held that the failure of the San Francisco
school system to provide remedial English instruction for
some 1800 students of oriental ancestry who spoke no
English whatsoever amounted to a violation of Title VI of
the Civil Rights Act of 1964, 42 U.S.C. § 2000d and the
regulations promulgated thereunder.

Those regulations

required the availability of remedial instruction where
inability to understand English excludes children of
foreign ancestry from participation in the educational
program.

Ibid. at 568.

Because we found that the students

in Lau were denied a meaningful opportunity to participate
in the educational program," ibid., we remanded for the
fashioning of a remedial order.
with little suppor t.

Lau furnishes Petitioner

The "pref erence " approved for the

children in that case did not result in the denial of the
relevant benefit - "meaningful participation in the
educational program."

No other student was deprived by

that preference of the ability to participate in San
•
Franciso's school system.

Indeed, because the others

understood Englis h, they were assumed to be participating.
The preference was necessary to prevent the denial of a
like benefit to the oriental students.
The operation of Petitioner's special admissions
program is quite different.

It prefers the designated

30.
minority groups only at the expense of other individuals
who are totally foreclosed from competition for the 16
special admissions seats in every medical school class.
Because of that foreclosure, some individuals are excluded
from enjoyment of a benefit - admission to the medical
school - they would otherwise receive.

When a

classification denies an individual benefits enjoyed by
others solely because of his race or ethnic background, it
~-~·'McLaurin

must be regarded as suspect.

v. Oklahoma

State Regents, 339 U.S. 637, 641-42 (1950).
Finally, Petitioner contends that our recent
decision in United Jewish Organizations of Williamsborough
v. Carey,

u.s.

, 97 S.Ct. 996

(1977)

(QJO)

indicates

our willingness to approve racial classifications as
"suspect," Petitioner derives no more support from this
case than from Lau, supra.

In QJO, the State of New York

redrew its reapportionment plan in order to meet the
objectives of the Attorney General under section 5 of the
Voting Rights Act of 1965, 42

u.s.c.

§

1973c.

Specifically, voting districts were redrawn in order to
enhance the electoral power of certain "nonwhite'' voters
found to have been the victim of unlawful "dilution" under
the original reapportionment plan.

Although the revised

reapportionment plan to some extent was drawn along ethnic

31.

lines, there was no showing that the plan resulted in the
unlawful dilution of any individual's vote or in the
underrepresentation of any racial or ethnic group in the
legislature as a whole.

97 S.Ct. at 1008-1009; ibid. at
35

1016-1017

(Stewart, J., concurring).

UJO, like

Lau, is viewed properly as a case in which one group's
ability to participate was improved without excluding
individuals belonging to any other group from enjoyment of
the relevant benefit - meaningful participation in the
electoral process.
Petitioner's special admissions is a racial
.....yt

classification.

t'

It earmarks a certain number of seats in

each medical school class for persons of designated racial
and ethnic characteristics and excludes others.

For

4~

the 4~

;

I

reasons it is suspect and must be closely scrutinized.
IV
We have held that in "order to justify the use of
a suspect classification, a State must show that its
purpose or interest is both constitutionally permissible
and substantial, and that its use of the classification is
36
'necessary . . . to the accomplishment ' of

i~s

purpose or the safeguarding of its interest".
Griffiths, 413
omitted).

u.s.

717, 722-723

In re

(1973) (footnotes

Petitioner presents four purposes the special

32.
admissions program purports to serve:

(1)

"reducing the

historic deficit of traditionally disfavored minorities in
medical schools and the medical profession," Br. for
Petitioner at 32;
discrimination;

(2) countering the effects of societal

37
(3) obtaining the educational

benefits that flow from an ethnically diverse student body;
(4)

increasing the likelihood that greater number of

physicians will decide to practice in communities currently
38
underserved.

We must decide which, if any, of

these purposes are substantial enough to support the use of
a suspect classification.

A
To the extent that increasing the representation
of certain ethnic groups is considered a goal in and of
itself, it must be rejected not as insubstantial, but as
constitutionally impermissible5 ;referring members of one
ethnic group for no reason other than such membership is

.

discrimination for its own sake.
forbids.

~·2·,

That the Constitution

McLaughlin v. Florida, 379 U.S. 184 (1964);

Brown v. Board of Education, 483, 495

(1954).

This first

purpose then, can attain legitimacy only when combined with
the broader social goals presented in the other three.

33.
B
Certainly the state legitimately can set out to
counter the disabling effects that racial and ethnic
discrimination have had upon its various citizens.

The

legitimacy of this purpose is manifest in, for example , the
school desegregation cases.
Education , 349 U.S. 294

~-~·,

(1955).

Brown v. Board of

In those cases, the state

actually was required to redress the wrongs worked by
racial discrimination.

The present inquiry is whether the

goal of remedying "societal discrimination" is substantial
enough to support the burdens imposed by the special
admissions program on persons in Respondent's position. The
answer must be negative.
Certain measures the medical school could take to
counter the effects of past discrimination with respect to
particular ethnic groups would result in no corresponding
deprivation of benefits to other individuals.

For example,

programs for aggressive recruitment of individuals
belonging to particular groups and programs of remedial
instruction to boost their chances of admission would fall
into the same category as the program we approved in Lau v.
Nichols - the same opportunities for enjoyment of the
39
relevant benefit are extended to all.

We have

never approved , however, a classification that aids persons

34.
perceived as members of relatively victimized groups at the
expense of other innocent individuals in the absence of

~[/

adjudicated, legislative, or administrative findings
See,~-~·,

constitutional or statutory violations.

UJO,

u.s.

, 97 St. Ct. at 1005; South Carolina v.

Katzenbach, 383 U.S.

308

(1966).

After such findings have

been made, the governmental interest in preferring members
of the injured groups at the expense of others is
incontrovertibly substantial:
victims must be vindicated.

the legal rights of the
Furthermore, the extent of the

injury and the consequent remedy will have been judicially
or legislatively defined, so that the remedy will work the
least harm possible to other innocent persons competing for

40
the benefit.

Without suc h findings of

constitutional or statutory violations, it cannot be said
that the ~overnment has any greater interest in helping one
i

individual than in refraining from

L
harmon~

another.

Thus,

the purpose of helping certain persons the faculty of tQe
'

Davis medical school perceived as the victims of some
vaguely defined "societal discrimination" is not
substantial enough to support the consequent casting of
burdens upon persons like Respondent, who carry no
responsibility for whatever vaguely defined harm the
beneficiaries of the special admissions program suffered .

35.
To hold otherwise would be to convert a remedy for
violations of legal rights into a right that institutions
throughout the nationa can grant at their pleasure.
is a step we have never approved.

That

Cf. Pasadena City Board
41

of Education v. Spangler, 427 U.S. 424

(1976).

Petitioner protests that this view produces the
"worse than irrational result that only institutions that
have shown a propensity to abuse racial classifications in
the past will be permitted to use racial criteria.

This

objection overlooks the fact that such institutions will be
applying racial classifications either under the aegis of a
court approving a remedy for violations of legal rights, or
as a response to legislative criteria addressed to the
See UJO, supra.

existence of such violations.

Institutions guilty of past discrimination have no greater
warrant "volutarily" to prefer members of one race over
those of another than do institutions with no history of
d1scrimnation.

Cf. Hampton v. Mow Sun Wong, 426 U.S. 88

(1976).

c
Improving the delivery of health care services to
communities currently underserved certainly is a
permissible goal.

If a state does detect severe shortages

42
of physicians in some communities, its interest in

36.
upgrading the health care of its citizens might be termed
substantial.

Even assuming the substantiality of this

interest, however, brief consideration of the special
admissions program is sufficient to indicate that the
program certainly is not necessary to promote the interest;
indeed, the program has not been shown to promote the
interest at all.
below, see p.

This relationship is discussed more fully
It suffices to note hee that the patent

lack of connection between the challenged programs and the
purported goal obviates any need for a decision as to the
goal's substantiality.
D

Attainment of diverse student bodies in
institutions of higher education is constitutionally
permissible.

Indeed,

First Amendment values are enhanced

by circumscribing academic freedom to select students only
to the extent necessary to meet the requirements of the
Fourteenth Amendment.
v.

See,

Canada, 305 U.S. 337

~-g~ ,

(1938).

Missouri ex rel Gaines
As we noted in Keyishian

v. Board of Regents, 385 U.S. 589 , 603

(1967):

Our Nation is deeply committed to safeguarding
academic freedom which is of transcendent value to
all of us and not merely to the teachers
concerned. That freedom is therefore a special
concern of the First Amendment . . . . The Nation's
future depends upon leaders trained through wide
exposure to that robust exchange of ideas which
discovers truth 'out of a multitude of tongues,
[rather than through any kind of authoritative
selection .' United States v. Associated Press, 52
F. Supp. 362, 372."

37.
A university promotes the First Amendment values of a
"multitude of tounges" by obtaining a diverse student
body.

For that reason, the discretion to select the

students it thinks will contribute the most to the "robust
exchange" and the broadening of others' educational
horizons is one of the essential elements of academic
freedom.
"
. It is the business of a university to
provide that atmosphere which is most conducive to
speculation, experiment and creation.
It is an
atmosphere in which there prevail "the four
essential freedoms" of a university - to determine
for itself on academic grounds who may teach, what
may be taught, how it shall be taught, and who may
be admitted to study.'
The Open Universities in
South Africa."

Sweezy v. New Hampshire, 354 U.S. 234, 263 (1957)
(Frankfurter, J., concurring).

Cf. Swann v.

Charlotte - Mecklenburg Board of Education, 402 U.S. 1, 16
43
(1971).
It is undeniable that students from different
parts of the ·country, those with special artistic talents,
and those with unusual work experience all contribute
y

something unique to the life of a university.

In like

manner, an individual of a particular ethnic background
brings experiences, outlooks, and ideas to a university
that cannot be duplicated by persons who do not share the
same background.

Either diversity, then, is one element in

a range of factors a u niversity could consider in

38.
attempting to assure the presence of a provocative and
stimulating group of students. Because of the unique First
Amendment values connected both with the university's
decision on which factors best serve educational interests
and with the resulting diversity itself, a state-related
institution of higher learning has a substantial interest
in the selection of a heterogeneous student body.

Ethnic

diversity in one element of that heterogenity.

v
The identification of a substantial governmental
interest will not justify resort to a suspect
classification, unless the classification is necessary to
promote that interest.
721-22.

In re Griffiths, supra, 413 U.S. at

Consideration of the challenged special admissions

program reveals that it is not necessary either to the
attainment of a diverse student body at the Davis medical
school or to the improvement of health care in underserved
California communities .
•
A

Assuming that the improvement of health care
services in underserved areas is a substantial enough
interest to support the use of a suspect classification,
there is virtually no evidence in the record indicating
that the special admissions program promotes that

39.
interest.

The court below addressed this failure to

demonstrate any relation between the goal and the
challenged classifications:
The University concdes it cannot assure that
minority doctors who entered under the program,
all of whom express an "interest" in practicing in
a disadvantaged community, will actually do so.
It may be correct to assume that some of them will
carry out this intention, and that it is more
likely they will practice in minority communities
than the average white doctor. (See Sandalow,
Racial Preferences in Higher Education:
Political
Responsibility and the Judicial Role (1975) 42 U.
Chi. L. Rev. 653, 688.)
Nevertheless, there are
more precise and reliable ways to identify
applicants who are genuinely interested in the
medical problems of minorities than by race.
An
applicant of whatever ace who has demonstrated his
concern for disadvantaged minorities in the past
and who declares that practice in such a community
is his primary professional goal would be more
likely to contribute to alleviation of the medical
shortage than one who is chosen entirely on the
basis of race and disadvantage.
In short , there
is no emp irical data to demonstrate that any one
race is more selfessly socially oriented or by
contrast that another is more selfishly
acquisitive.
18 Cal. 3d at 56.

Petitioner simply has not carried its burden of
d emonstratin g that it must prefer members of a particular
ethnic group over other individuals in order to promote
better health care delivery to deprived citizens.

Indeed,

Petitioner has not even shown that its preferential
classification is likely to have a significant effect on
the problem.
B
To the extent that individuals from the preferred
ethnic groups would - by virtue of their lower grades and
MCAT scores - go unrepresented in the medical
44
school, the reservation of a specified number of

40.
seats, in each class for the exclusive benefit of such
individuals can be said to aid in the attainment of a more
diverse student body.

But it is not necessary to the

achievement of that goal.
721-22.

In re Griffiths, ' 413 U.S. at

It is inconceivable that when a university sets

~ut to attract student with other sorts of desirable

characteristics - musical ability, demonstrated leadership
capacity, unusual geographic origin, etc. - it must set
aside a prescribed number of seats for each characteristic
and insulate applicants with the desired qualification from
competition with all other candidates.

An eastern college

may prefer an Idaho farmboy over an otherwise comparably
qualified -

indeed, over an otherwise superior - applicant

from an eastern city because the Idahoan will bring
something novel to the college; the characteristics of the
eastern applicant may already be represented in
45

abundance .

In making this decision, however, the

college need not establish a separate admissionp track for
Idaho farmboys.

It can consider geography as one factor

weighing in the Idahoan's favor when he is compared against
all other applicants competing for all available seats.
The Davis special admissions program goes farther
than that.

It tells applicants who are not Negro, Asian,

or "Chicano'' that they are totally excluded from a specific

41.
percentage of the seats in the class.

No matter how strong

their qualifications, quantitative and extracurricular,
they never have the chance to compete with applicants from
the preferred groups for the special admissions seats.
Applicants from the prefered groups, however, have the
opportunity to compete for every seat in the class.
If ethnic background is to be considered as one
element in the composition of a diverse student body, then
it can be treated as any other category of desirable
characteristics :

it is a "plus" in the applicant's file,

but it does not insulate him from comparison with all other
candidates for the available seats.

In this way, all

elements of diversity - geography, alumni ties, artistic
talents, unusual work experience , etc. - are placed on the
same footing.

Provided that each seat in the class is

potentially open to all appliants , regardless of race, use
of these criteria does not offend the Equal Protection
Clause.
Individual comparison is an important right of
eac h ap plicant.

It means that the candidate who lo ses out

on the last available seat to an applicant receiving a
preference on the basis of ethnic background was not
foreclosed totally from consideration simply because he was
not the right color or had the wrong surname .

It means

42.
only that his combined qualifications, which may have
included similarly arbitrary factor, did not outweigh those
of the other candidate.

His qualifications, however,

received the same consideration, and he had the opportunity
to demonstrate his superiority, all things considered.

He

was not limited to consideration for fewer seats simply
because of his ethnic background.
It simply is not necessary to impose that
additional burden.

Petitioner, as a state-related

university, must offer the same individualized
consideration to all applicants , regardless of ethnic
background.

Cf. Runyon v. McCrary, 427 U.S. 160 (1976).

This leaves Petitioner with wide freedom to gauge on a
case-by-case basis the educationa l promise an d relative
qualifications of each applicant. Cf. In re Griffiths, 413

u.s.

at 725.
Our approval of such a policy does not presage a

sub rosa return to the restrictive educational quotas of
the earlier half of this century.

See generally Kr ame r,

What Lowell Said, The American Hebrew 394 (1923);
Steinberg, How Jewish Quotas Began, Commentary 67
(S eptember , 1971).

The ethnic preference considered here

would be one show n, in good faith, to members of a group
which otherwise would be only insignificantly represented

43.
or totally unrepresented.

In this respect, it does not

differ from the preference a university attaches to any
other rare attribute - extraordinary musical talent,
unusual geographic origins - thought to enhance
the

6

y'(\cra:..s ~C,....

effects of educational diversity.

It

..J

is not a preference accorded individuals belonging to
groups already significantly represented as a means of
limiting the admission of "und esirable " candidates.

If a

plaintiff can show that a univesity actually is maintaining
sub rosa an exclusionar y policy, a violation of equal
protection would be established .

This would be the case

where a university is not giving individualized
consideration to each application, but has set out to
assign a specific number of seats to members of a
particular group, irrespective of the desirable qualities
exh ibit e d by applic a nts belonging to other groups.

Cf.

46
Swain v. Alabama, 38 0 U.S. 202 (1965).

Precisely

what would have to be shown in order to establjsh a prima
facie case need not be detailed here.

See Arlington

Heights v. Metropolitan Housing Development Corp., 429 U.S.
252, 266-267

(1977); Alb e marle Paper Co. v. Moody, 422 U.S.

405, 425-435

(1975).

42.
only that his combined qualifications, which may have
included similarly arbitrary factor, did not outweigh those
of the other candidate.

His qualifications, however,

received the same consideration, and he had the opportunity

43.
or totally unrepresented.

In this respect, it does not

differ from the preference a university attaches to any
other rare attribute - extraordinary musical talent,
unusual geographic origins - thought to enhance
the

-:>y'(\cc-r.:-.)~(...,., effects of educationa l diversity.

It

..,j

is not a preference accorded individuals belonging to
groups already significantly represented as a means of
limiting the admission of "undesirable" candidates.

If a

plaintiff can show that a univesity actually is maintaining
sub rosa an exclusionar y policy, a violation of equal
protection would be established .

This would be the case

where a university is not giving individualized
consideration to each application, but has set out to
assign a specific number of seats to members of a
particular group, irrespective of the desirable qualities
exhibited by applicants belonging to other groups.

Cf.

46
Swain v. Alabama, 38 0 U.S.

202

(1965).

Precisely

what would have to be shown in order to establjsh a prima
facie case need not be detailed here.

See Arlington

Heights v. Metropolitan Housing Development Corp., 429 U.S.
252, 266-267

(1977); Albemarle Paper Co. v. Moody, 422 U.S.

405, 425-435

(1975).

44.
IV
The rights created by the Fourteenth Amendment are
individual rights. Shelley v. Kraemer, 334 U.S. 1, 22
(1948).

When a state's distribution of benefits or

imposition of burdens hinges on the color of a person's
skin or on his ancestry, he is entitled to a shwoing that
the challengec classification is necessary to promote a
substantial state interest.

Because Petitioner has failed

to carry that heavy burden, the judgment of the Supr e me
Court of California is
Affirmed

FOOTNOTES

1.

II

fN]or shall any State . . . deny to any

person within its jurisdiction the equal protection of the
laws."
2.

"No special privileges or immunities shall

ever be granted which may not be altered, revoked, or
repealed by the Legislature; nor shall any citizen, or
class of citizens, be granted privileges, or immunities
which, upon the same terms, shall not be granted to all
citizens."
This section was recently repealed and its
provisions added to ARticle I, §7 of the state constitution.
3.

Section 2000d provides that no person shall,

on the ground of ract, color or national origin, be
excluded from participation in, be denied the benefits of,
or be subjected to discrimination under any program or
activity receiving federal financial assistance.
4.

The special admissions program was described

as follows in admission material distributed to applicants,
for the class entering in 1973:
A special subcommittee of the Admissions
Committee, made up of faculty and medical students
from minority groups, evaluates application from
economically and/or educationally disadvantaged
backgrounds.
The applicant may designate on the
application form that he or she requests such an
evaluation.
Ethnic minorities are not
categorically considered under the Task Force
program unless they are from disadvantaged
backgrounds. Our goals are (l} a short range goal
in the identification and recruitment of potential
candidates for admission to medical school in the
near future, and (2) our long range goal is to
stimulate career interest in health professions
among junior high and high school students.

'

.
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After receiving all pertinent information
selected applicants will receive a letter inviting
them to our School of Medicine in Davis for an
interview. The interviews are conducted by at
least one faculty member and one student member of
the Task Force Committee. Recommendations are
then made to the Admissions Committee of the
medical school.
Some of the Task Force Faculty
are also members of the Admissions Committee.
Long-range goals will be approached by meeting
with counselors and students of schools with large
minority populations, as well as with local youth
and adult community groups.
Applicants for financial aid are available only
after the applicant has been accepted and can only
be awarded after registration. Financial aid is
available to students in the form of scholarships
and loans.
In addition to the Regents'
Scholarships and the President's Scholarship
program, which makes funds avajlable to students
who otherwise might not be able to pursue a
medical education. Other scholarships and awards
are available to students who meet special
eligibility qualifications. Medical students are
also eligible to particulate in the Federally
Insured Student Loan Program and the American
Medical Association Education and Research
Foundation Loan Program.
Applications for Admissions are available from:
Admissions Office
School. of Medicine
University of California
Davis, California 95616
R. 195.

The letter distributed the following year was

virtually identical, except that the third paragraph was
omitted.
5.

For the 1974 entering class of 100 seats, the

David medical school received 3737 applications.

/

6.

(R.

289).

That is application were considered and acted

upon as they were received, so that the process of filling
the class went on over a period of months, with later
applications being considered against those still on file
from earlier in the year.

/

7.

(R. 64).

For the class entering in 1973, that total

number of special applicants was 297, of whom 73 were white
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In 1974, 628 persons applied to the special committee, of
whom 172 were white

8.

(R. 133-134).

The following table provides a year-by-year

comparison of minority admissions at the David medical
school:

.S ~

t2_.A_,..,~_;_, ....

.!Mk~r<e Program
Blacks Chicanos Asians

197of ·1971 ···1972 ···1973 .....
1974 ···-

3
9
6
8
7

5
4
5
6
6

0
2
5
2

3

Tolal

General Admissions
Blacks Chicanos Asians

0
1
0
0
~&>t.f 0
8
15
16
16

0
0
0
2
4

4
8
11
13

5

Tolal
Tolal ~
4
9
11
15
9

12
24
27
31

zd

(Rl 216-218) . . Sixteen persons were admitted under the
special program in 1974, ibid., but one Asian withdrew
before the start of classes, and the vacancy was filled by
a candidate from the general admissions waiting list.
Reply to Brief of Amici Curiae in Opposition to Certiorari
at 5 n. 4.
9.

The following table compares Bakke's grades

and MCAT Scores with the average scores of regular
admittees and of special admittees in both 1973 and 1974
(R. 210, 223):
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Applicants admitted under the special program also had
benchmark scores significantly lower than many students ,
including Bakke , rejected under the general admissions
program, even though the special rating system gave credit
for overcoming " disadvantage ."
1 0.

(R .

1 8 1, 388) .

Prior to the actual filing of the suit , Bakke

discussed his intentions with Peter

c.

Storandt , Assistant

to the Dean of Admissions at Davis Medica School .
259-269).

(R .

Storandt expressed sympathy for Bakke ' s position

and offered advice on litigation strategy.

Several amici

imply that these discussions render Bakke's suit
"collusive . "

There is no indication, however, that

Storandt's views were those of the medical school or that
anyone else at the school even was aware of Storandt's
correspondence and talks with Bakke .

Storandt is no longer

with the University .
11 .

Indeed , the University did not challenge the

finding that applicaots who were not members of a minority
group were excluded from consideration in the special
admissions process.
12.

18 Cal. 3d at 44.

Petitioner has not challenged . the holding .

The issue of the proper placement of the burden of proof,
then, is not before us .

N-5
13.

Several amici suggest that Bakke lacks

standing, arguing that he never showed that his injury exclusion from the medical school - will be redressed by a
favorable decision •

They alleged that the Petitioner

''fabricated" jurisdiction by conceding its inability to
prove that Bakke would not have been admitted in the
absence of the special admissions program.

Petitioner does

not object to Bakke's standing, but inasmuch as this charge
concerns our jurisdiction under Article III, we take note
of it and reject it.
First, there appears to be no reason to question
the Petitioner's concession.

Even the trial court, despite

allocating the burden of proof on this issue to Bakke,
declared that there was "at least" a possibility that he
might have been admitted absent the 16 favored positions on
behalf of minorities."

(R. 308) .

Once the burden of proof

was shifted to Petitioner, the fact that in 1974 20
applicants were placed on the waiting list while Bakke was
not lost much significance.

The Petitioner would have had

to show that at least 16 of th e m had no other arrangement
and would have accepted admission had the special
admissions slots been thrown open.

Such a showing might
~

well have been problematic.

Petitioner's concession tht it
~

could not make the required showing was not an attempt to
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stipulate to a conclusion of law or to disguise actual
facts of record.

See Swift & Co. v. Hocking Valley Ry.

Co. , 2 4 3 U.S. 2 81

( 1917) .

Second, even if Bakke had been unable to prove
that he would have been admitted in the absence of the
special program, it would not follow that he lacked
standing.

The constitutional element of standing is

plaintiff's demonstration of any injury to himself that is
likely to be redressed by favorable decision of his claim.
Warth v. Seldin, 422

u.s.

490, 498

(1975).

The trial court

specifically noted such an injury, apart from failure to be
admitted:

Bakke's application was not considered in terms

of all 100 places in the class, simply because of his
race.

He prayed for and received an order that he be

reconsidered without regard to race.
117a.

(R.

323)

Petn at

Hence the constitutional requirements of Article III

clearly were met.

The question of Respondent's admission

vel non is merely one of relief.
Friday, 547 F.2d 801

See also Uzzell v .•

(4th Cir. 1977).

Nor is it fatal to Bakke's standing that he was
not a "disadvantaged" applicant.

Despite the program's

purported emphasis on disadvantage, it was obviously a
minority enrollment program with a disadvantage element.
White disadvantaged students were never considered under
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the special program, and the University acknowledges that
its goal in devising the program was to increase minority
enrollment.
14.

In 1973, there was 297 applicants in the

special program, of whom 73 were white.

In 1974, there was

628 special applications of whom 172 were white.
13 3-13 4) .

(R.

Even assuming that half of the "minority"

applicants were not even minimally qualified - and no
d e scription of the minimum acceptable qualifications for
sp e cial applicants is provided -

there were sufficient

numbers of "minority" applicants to insure that whites for
all practical purposes were excluded from competition for
the 16 s pecial admissions seats.
15.

Moreover, it e±eat:l.¥ is intentional

discrimination.

'

This is not a situation in which the

cla s sification on its face is racially neutral, but has
disproportionate racial impact.
plaintiff must

est~blish

In that situation,

the intent of discriminate.

Village of Arlington Heights v. Metropolitan Housting
De vel. Corp., 429 U.S.
Davis, 426

u.s.

118 U.S. 356

252, 264-65

229, 242

(1886}.

(1976); see Yick

~iden~.

wo

v.

Here, the classification is not

~
;;; ~ It#(,.
neutral on its faceL irl're choice to
A
whites is

(1977); Washington v.

,I

,;

~t-f--i:et~~~!!-e-1""'
· E-~n

by

~6-1
~

,Lc~-

~-~~
16

~~

~
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16.

The term "racial discrimination" must be

understood in a broad sense.

It embraces distinctions

based on ethnic background, as well as one purely racial
See,~-~·'

characteristics.

Hirabayshi, 320

Hernandez v. Texas, 347 U.S. 475, 477-78

(1954).

generally G. Gunther, Constitutional Law 753
17.

u.s.,

at 100;
See

(9th ed. 1975).

Determinations of "invidiousness" have never

been confined to cases involving racial distinctions
stamping one class with a badge of inferiority.

See,~-~·,

Skinner v. Oklahoma, 316 U.S. 535 (1942); Carrington v.
_!3:ash, 380 U.S. 89

(1965).

An invidious distinction is one

that offends the Equal Protection Clause unless it is
necessary to the achievement of a substantial governmental
interest.

See In re Griffiths, 413 U.S. 717, 721-722

(1973).
18.

Tursman & tenBroek, The Equal Protection of

the Laws, 37 Calif. L. Rev. 341, 381 (1949).
19.
200, 208

Ibid. at 341.

(1927)

See Buck v. Bell, 274 U.S.

(describing equal protection as "the usual

last resort of constitutional arguments").

Of the two

prominent examples of equal protection scrutiny of racial
distinctions in the nineteenth century, only one involved
the Negro race.

Compare, Strauder v. West Virginia, 100

U.S. 303 (1880)

(exclusion of Negroes from juries), with
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Yick Wo v. Hopkins, 118 U.S. 356

(1886) (denial to Chinese

of licenses to operate laundries in wooden buildings. And

~

in Strauder, the

Court~~

1..

that laws disadvantaging

1\
100 U.S.

"Celtic Irishmen" would violate equal protection.
at 308.

The two major examples of the application of the

Equal Protection Clause to racial .distinctions during the
ascendancy of substantive due process were
Herndon, 273 U.S. 536

73

(1932).

(1927), and

~ixon

Nixo~

v.

v. Condon, 286 U.S.

Both involved direct statutory prohibitions on

the right of Negroes to vote.

. 1
Cases 5.tr1'k'1ng d own rac1a

1\
distinctions when state action was not so blatantly
directed at rights guaranteed by the Civil War amendments
generally relied on substantive due process.
Buchanan v. Warley, 245 U.S. 60

273 U.S. 668

See,

(1917); Harmon v.

(1927); City of Richmond v.

~~ans,

~-~·,

~yler,

281 U.S.

704 (1930).
20.
(

/

/

M. Jones, American Immigration 177-246

2

(1960) .

Between 1820 and ~70, approximately

seven-and-a-half million immigrants arrived in the United
States, and more than 90% came from the British Isles, the
Low Sountries,

Scandanavia~

New Immigration 362

and France.

P. Roberts, The

(1912); G. Stephenson, A History of

9
American Immigration 1820-1924, at 9 (1926).

After 1970,

the ethnic composition of immigration . began to change, and
the rate of entry increased dramatically.

Over the next
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forty years, nearly twelty-one million immigrants arrived;
in the decade between 1891 and 1900, more than half of
3,687,564 immigrants came from Southeastern Europe; from
1901 to 1910 nearly 66% of 8,795,386 were Southeastern
Europeans.

P. Roberts, supra.

In the period from 1881 to

1910, 1,562,000 Jews entered the country.
supra, at 73.

G. Stephenson,

White in 1880, there had been 80,000 Jews in

New York City, there were one-and-a-quarter million by
1910.

N. Glazer & P. Moynihan, Beyond the Melting Pot,

138-139 (1963).

In 1907, 81% of all immigrants arrived

from Austria-Hungary, Bulgaria, Greece, Italy, Montenegro,
Poland, Romania, Russia, Serbia, Spain, Syria, and
Turke y.

G. Stepenson, supra at 9.
This wave of "new" immigrants prompted agitation

for restrictions.

"The old immigrants were portrayed as

hardy pioneers who had helped develop the United States and
had become an integral part of the nation, while the new
immigrants were

~iewed

as latecomers who had migranted to

cash in on American prosperity and had failed to assimilate
with the older population."

R. Divine, American

Immigration Policy 1924-1952, pp. 4-5

(1957).

This

agitation increased from 1890 until 1924, when President
Harding signed the first bill in American history
explicitly restricting European immigration.

Ibid. at 2-5.
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The present ethnic composition includes many
identifiable national origins with significant number of
members:

Irish, Polish, Italian, Russian, Mexican, Puerto

Rican, Spanish (including Central and South American and
Cuban), Chinese, and Japanese.

Bureau of the Census,

Statistical Abstract of the United States 34-35 (1976).
"When the Founding Fathers subsented to the doctrine that
'all men are created equal,' they could not have envisaged
that the infant republic would be invaded by men from every
corner of the earth anxious to test the truth of what they
proclaimed."
21.

M. Jones, supra at 315.
J. Higham, Strangers in the Land

(1955); G.

Abbott, The Immigrant the the Community (1917); P. Roberts,
The New Immigration 66-73, 86-91, 248-261 (1912); E.
Fenton, Immigrants and Unions:
22.

~-~·'

A Case Study 561-562 (1975).

41 C.F.R. § 60-50.l(b).

Tht

regulations provides in part as follows:
Me mbers of various religious and ethnic groups,
primarily but nof exclusively of eastern, and
middle and southern European ancestry, such as
Jews, Catholics, Italians, Greeks and Slavic
groups continued to be excluded from executive,
middle - man a g e ment and other job levels because of
discriminaton based upon their religion and/or
national origin."
23.

E.g., P. Roberts, The New Immigration 75

(1912); G. Abbott, The Immigrant and the Community 270-71
(1917).

See also note 22 supra.
24.

therein.

See notes 20-23 supra and sources cited
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25.

Mr. Justice Douglas ably discerned some of

the problems involved in singling out certain groups for
preferential constitutional treatment:

The slate is not entirely clean. First, we have held
that pro rata repre!':entation of the races is no~ required
either on juries, see Cassell v. Texas, 339 U. S. 282, 286287, or in public schools, Swann v. Charlotte-Mecklenburg Board of Education, 402 U. S. 1, 24. Moreover,
in Hughes v. Sup erior Court, 339 U. S. 460, we reviewed
the contempt convictions of pickets who sought by their
demonstration to force an employer to prefer Negroes
to whites in his hiring of clerks, in order to ensure that
50% of the employees were N egro. In finding that
California could constitutionally enjoin the picketing
there involved we quoted from the opinion of the California Supreme Court, which noted that the pickets
would "'make the right to work for Lucky dependent
not on fitness for the work nor on an equal right of all,
regardless of race, to compete in an open market, but,
rather, on membership in a particular race. If petitioners were upheld in their demand then other races,
white, yellow, brown and red, \vould have equal rights
to demand di scrimin atory hiring on a racial basis.'" !d.,
at 463- 464. We then noted that
"[t]o deny to California the right to ban picketing
in the circumstances of this case would mean that
there could be no prohibition of the pressure of
picketing to secure proportional employment on ancestral grounds of Hungarians in Cleveland, of Poles
in Buffalo, of Germans in Milwaukee, of Portuguese
in New Bedford, of Mexicans in San Antonio, of the
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numerous minority groups in New York, and so on \ .
through the whole gamut of racial and religious '
concentrations in . various cities." I d., at 464.
The reservation of a proportion of the law school
class for members of selected minority groups is fraught
with similar daJ)gers, for one must immediately determine which groups are to receive such favored treatment
and which are to be excluded, the proportions of the
class that are to be allocated to each, and even the
criteria by which to determine whether an individual is
a member of a favored group. There is no assurance
that a comrnon agreement can be reached, and first the
· schools, and then the courts, will be buffeted with the
competing claims~ The University of ·washington included Filipinos, but excluded Chinese and Japanese;
another school may fimit its program to blacks, or to
blacks and Chicanos. Once the Court sanctioned racial
preferences such as these, it could not then wash its hands
of the matter, leaving it entirely in the discretion of the
school, for then we would have effectively overruled
Sweatt v. Painter, 339 U. S. 629, and allowed imposition
of a uzero" allocation~ But what standard is the Court
to apply when a rejected applicant of Japanese ancestry
brings suit to require the University of ·washington to
extend the same privileges to his group? The Committee
might conclude that thepopulation of Washington is now
2% Japanese, and that Japanese also constitute 2% of the
Bar, but that had they not been handicapped by a history
of discrimination, Japanese would now constitute 5% of
t.he Bar, or 20%. Or, alternatively, the Court could
attempt to assess how grievously each group has suffered
from discrimination, and allocate proportions accordingly; if that were the standard the current University
of Washington policy would almost surely fall, for there
is no Western State which can claim that it has always
treated Japanese and Chinese in a fair and evenhanded
manner. See, e. (]., Yick Wo v. Hopkins, 118 U. S. 356;
Terrace v. Thontpson, 263 U.S. 197; Oyama v. California,
332 U. S. 633. This Court has not sustained a racial
classification since the wartime cases of Korematsu v.
United States, 323 U. S. 214, and Hirabayashi v. United
States, 320 U. S. 81, involving curfews and relocations
imposed upon Japanese-Americans. 20
Nor obviously will the problem be solved if next year
the Law School included only Japanese and Chinese,
for then Norwegians and Swedes, Poles and Italians,
Puerto Ricans and Hungarians, and all other groups
which form this diverse Kation would have just
complaints.
1.

I

'

·-
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De_Funis v. Odegaard, 446 U.S. 337-340
dissenting) (footnotes omitted).

(1974) (Douglas, J.,

See Developments in the

Law -Equal Protection, 82 Harv. L. Rev. 1065, 1119-20
(1969).
26. The first Mr. Justice White admonished his
brethren as to this fact in one of this Court's three
"self-inflicted wounds," C. Hughes, The Supreme Court of
the United States 50

/

(1928):

"The conservation and orderly development of our
constitution rests on our acceptance of the
7
results of the past and their case as lights to
guide our steps in the future.
Teach the lesson
that settled principles may be overthrown at any
time, and confusion and turmoil must ultimately
result.
In the discharge of its function of
interpreting the Constitution, this court
exercises an august power.
It sits removed from
the contentions of political parties and the
animosities of factions.
It seems to me that the
accomplishment of its lofty mission can only be
secured by the stability of its teachings and the
sanctity which surrounds them.
If the permanancy
of its conclusions is to depend upon the personal
opinions of those who, from time to time, may make
up its membership, it will inevitably become a
theatre of political strife, and its action will
be without c.D,6erence or consistency."
Pollock v.
Farmers Loan & Trust Co., 157 U.S. 429, 650-651
(1895) (White, J., dissenting).

See also 0. Holmes, The Common Law 127 (1881); Sandalow,
Racial Preferences in Higher Education:

Political

Responsibility and the Judicial Role, 42 U. Chi. L. Rev.
653' 675

(1975).
27.

R. Dahl, A Preface to Democratic Theory

(1956); Posner, The DeFunis Case and the Constitutionality
of Preferential Treatment of Minorities, 1974 Sup. Ct. Rev.
1, 27; cf. Stewart, The Reformation of American
Administrative Law, 88 Harv. L. Rev. 1683-85 & nn. 64-67
(1975) and sources cited therein.

..

~

-
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28.

Petitioner cites three court of appeals cases

allegedly deviating from this general rule in school
desegregation cases:

Offermann v. Nitkowski,. 378, F.2d 22

(ed Cir. 1967); Wanner v. County School Board, 357 F.2d 452
(4th Cir. 1966); Springfield School Committee v. Barksdale,
348 F.2d 261

(lst Cir. 1965).

Of these Wanner involved a

school system held to have been de jure segregated and
under injunctive orders prohibiting further segregation;
racial districting was necessary.

357 F.2d at 454.

Cf.

United Jewish Organizations of Williamsburgh v. Carey.

u.s.

, 97 S.Ct. 996 (1977).

In Barksdale and Offermann,

courts did approve districting designed to eliminate
de facto segregation.

In neither, however, was there any

showing that the school board planned extensive pupil
transportation that might threaten liberty or privacy
interests.

See

189, 240-250

~eyes

v. School District No. 1, 413 U.S.

(1973) (Powell, J., concurring in part and

dissenting in part).

TAN 29-30.

More importantly, the

educators' decision that integrated schools enhance the
students' educational experience is one they legitimately
may make.

See Swann v. Charlotte-Mecklenburg Board of

Education, 402 U.S. 1, 16 (1971); TAN 40-41 (Part IV., C
below) •

N-16
29.

Cf. Dixon, The Supreme Court and Equality:

Legislative Classifications, Desegregation, and Reverse
Discrimination, 62 Cornell L. Rev. 494, 542, 560-562 (1977).
30 . .
F.2d 257

~·.9.·,

Patterson v. American Tobacco Co., 535

(4th Cir.), cert. denied, 429 U.S. 920, 97 St. Ct.

314 (1976)

(Title VII); Rios v. Enterprise Ass'n

Steamfitters Local 638, 501 F.2d 622 (2d Cir. 1974);

(Title

VII); Carter v. Gallagher, 452 F.2d 315 (8th Cir. 1971),
cert. denied, 406 U.S. 950 (1972), cert denied, 406 U.S.
950 (1972)

(§ 1983); Contractors Ass'n of Eastern

Pennsylvania v. Secretary of Labor, 402 F.2d 159 (3d Cir.),
cert denied, 404 U.S. 854

(1971) (Executive Order 11246, 30

d.
Fed. Reg. 12319, as amended, 32 Fed. Reg. 14303, 34 Fe
Reg. 12985; Associated General Contractors of
Massachusetts, Inc. v. Altschuler, 490 F.2d 9 (lst Cir.
1973), cert. denied, 416 U.S. 957

(1974).

In each of these

cases, there was an impartial judicial, legislative or
T

administrative finding as to past discrimination in the
particular industry affected, and as to the extent of the
remedy required to correct it.
31.

The principal exception is Porcedlli v.

!itus, 431 F.2d 1254 (3d Cir. 1970) (per curiam), cert.
denied, 402 U.S. 944

(1971).

In Porcelli, the Newark, New

Jersey Board of Education abolished a system of oral and
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written tests for promotion to principal and vice
principal.

It substituted ad hoc recommendations of the

school superintendent, who to some extent relied on race in
making his recommendations.

The Third Circuit approved

the purpose of integrating school administrations and
refused to find any Fourteenth Amendment violation.
The lack of analysis in Porcelli makes it
difficult to disern the court's ratio decidendi.

Its

primary relianc~ was on Brown v. Board of Education, 349
U.S. 294

(1955), in which there had been a holding of

de jure segregation.

The court may have been upholding the

purely educational decision to present students with a
racially diverse faculty.

See 431 F.2d at 1257

(semble).

At this juncture, we cannot speculate as to the holding of
the case.

To the extent that it conflicts with our holding

here, it is disapproved.
32.

Contractors Association was the first court

of appeals decision to uphold administratively required
preferential hiring under Executive Order 11246, 30 Fed.
Reg. 12319, as amended, 32 Fed. Reg. 14303 (1967), er Fed.
Reg. 12985 (1969), and the implementing regulation
thereunder, 44 C.F.R. §60-1 et seq., promulgated by the
Secretary of Labor.

Those regulations require contractors

with more than 50 employees and a government contract
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at $50,000 or more to develop an affirmative action plan
for each of its establishments, including goals and
timetables for the hiring of persons belonging to
"underutilized" minority groups.
While the legality of
.

,

r

41 C.F.R. §§60-2, 60-60.9.

~heL

the Executive Order

.

1tself Lsee generally Note, The Philadelphia Plan:

A Study

in the Dynamics of Executive Power, 39 U. Chi. L. Rev. 723
{1972)

... .

]or"""'the

Secretary's regulations . is before us, we

note that every decision upholding the requirement of
preferential hiring under the aegis of the Executive Order
has emphasized the existence of previous discrimination by
the parties involved as a predicate for the imposition of a
preferential remedy.

Contractors Association, supra;

Southern Illinois Builders Ass'n v. Qgilvie, 471 F.2d 680
{7th Cir. 1972);

Joyc~

v. McCrane, 320 F.Supp. 1284 {D.N.J.

1970); Weiner v. Cuyahoga Community College District, 19
Ohio 2d 35, 249 N.E. 2d 907, cert. denied, 396 U.S. 10004
{1970).

' 408 F.2d
See also Rosetti Contr. Co. v. Brennan,

1039, 1041 {7th Cir. 1975);

Associated General Contractors

of Massachusetts, Inc. v. Altschuler, 490 F.2d 9 {lst Cir.
1973), cert. denied, 416 U.S. 957 (1974); Northeast Const.
Co. v. Romney, 485 F.2d 752, 754, 761 {D.C. Cir. 1973).
the extent that the Secretary's regulations require
preferential hiring on t~ basis of "underutilization"

To
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without a finding of discrimination, then, they have not
received judicial approval.

Compare,~-~·'

Brotherhood of Teamsters v. United States,

International

u.s.

, 97

S.Ct. 1843, 1873-1875 (1977); Patterson v. American Tobacco
Co., 535 F. 2d 257, 274-275 (4th Cir., cert. denied, 429
U.S. 920

(1976); Boston Chapter, NAACP, Inc. v. Beecher,

504 F.2d 1017, 1027-1028 (1st Cir. 1974), cert. denied, 421
U.S. 910

(1975); Bridgeport Guardians, Inc. v. Civil

Service Commission, 482 F.2d 1333, 1341 (2d Cir. 1973);
Pennsylvania v. O'Neill, 473 F.2d 1029 (3d Cir. 1973);
Weber v. Kaiser Aluminum & Chern. Corp., 415 F. Supp. 761
(E.D. La. 1976).
33.

This holding does not affect administrative

a ctions, such as consent decrees under Title
EEOC v.

~~&T,

VII,~,~.,

556 F.2d 167, 180 (3d Cir. 1977), or

r eapportionment under §5 of the Voting Rights Act of 1965,
42 U.S.C. § 1973c.

In such cases, there has been detailed

legislative consideration of the various indicia of
previous constitutional or statutory

violations,~-~·,

South Carolina v. Katzenbach, 383 U.S. 301, 308-310 (1966)
(§5), and particular administrative bodies have been
charged with monitoring various activities in order to
detect such violations and oversee appropriate r e medies.
Comare _note 40, infra.
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34.

Section 5 provides as follows:

Whenever • • • a State or political subdivision
with respect to which the prohibitions set forth
in section 1973b(a) of this title based upon
determinations made under the second sentence of
section 1973b(b) of this title are in effect shall
enact or seek to administer any voting
qualification or prerequisite to voting, or
standind, practice, pr procedure with respect to
voting different from that in force or effect on
November 1, 1968, . • . such State or subdivision
may institute an action in the United States
District Court for the District of Columbia for a
declaratory judgment that such qualification,
prerequisite, standard, practice, or procedure
does not have the purpose and will not have the
effect of anying or abridging the right to vote on
account of race or color, and unless and until the
court enters such judgment no person shall be
denied the right to vote for failure to comply
with such qualification, prerequisite, standard,
practice or procedure:
Provided, That such
qualification, prerequis1te, standard, practice or
procedure may be enforced without such proceeding
if the qualification, prerequisite, standard,
practice or procedure has been submitted by the
chief legal officer or other appropriate official
of such State or subdivision to the Attorney
General and the Attorney General has not
interposed an objection within sixty days after
such submissions , except that neither the Attorney
General's failure to object nor a declaratory
judgment entered under this section shall bar a
subsequen t action to enjoin enforcement of such
qualification, prerequisite, standard, practice or
procedure.
Any action under this section shall be
heard and determined by a court of three judges in
accordance with the provisions of section 2284 of
Title 28 and any appeal shall lie to the Supreme
Court.
A legislative reapportionment is a "standard,
practice or procedure with respect to voting
different from that in force or effect on November
1, 1968", within the meaning of §5. See pp.
1005-1006, infra.
35.

Moreover, in the voting context it is

impossible totally to divorce classification - districting
and reapportionment - from political and therefore racial
considerations.
752-753

See Gaffney v. Cummings, 412 U.S. 735,

(1973); White v. Regester, 412 U.S. 755
36.

(1973).

The state interest component of strict

scrutiny has been denominated in various ways.
Dunn v. Blumstein, 405 U.S.

330, 343

See,~-~·,

(1972) ("important,"
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"substantial"); Graham v. Richardson, 403 U.S. 365, 375
(1971) ("compelling"); Loving v. Virginia, 388 U.S. 1, ll
(1967)

("overriding"); McLaughlin v. Florida, 379 U.S. 184,

196 (1964) ("overriding").

No particular significance

attaches to these "variations in diction."

In re

Griffiths, 413 U.S. 717, 722 n. 9 (1973).
37.

A number of distinct sub-goals may fall under

the rubric of "compensation for past discrimination."

1

For

example, preferring Negro applicants compensate for harm
done them personally, or it may serve to place them at
social levels they might have attained but for
discrimination against their forebears.
Judicial Scrutiny of "B

Greenawalt,

" Racial Preference in Law

School Admissions, 75 Colum. L. Rev. 559, 581-586 (1975).
Another view of the "compensation" ·goal is that it serves
as a form of reparation by the "majority" to a victimized
group as a whole.
Reparations

(1973).

B. Bittker, The Case for Black
That justification for ethnic

preference has been subjected to much criticism.

~-~·'

Greenwalt, supra at 581; Posner, The DeFunis Case and The
Constitutionality Treatment of Minorities, 1974 Sup. Ct.
Rev. 1, 16-17 & n. 33.

Finally, it could be argued that

ethnic preferences "compensate" the group by providing
examples of success whom other members of the group will
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emulate thereby advancing the group's interest.

Redish,

Preferential Law School Admissions and the Equal Protection
Clause:

An Analysis of the Competing Arguments, 22

U.C.L.A. L. Rev. 343, 391 (1974).

For purposes of our

analysis, the sub-goals need not be considered separately.
38.

A fifth goal, which the university does not

present, would be the attempt to arrive at a fair appraisal
of each individual's academic promise- an appraisal
supposedly rendered impossible without recourse to racial
or ethnic considerations, owing to some cultural bias in
other qualifying factors such as grades and test scores.

7

To the extent that race and ethnic background are
considered only to cure inaccuracies in predicting academic
promise.

Nothing in this record, however, suggests that

-

MCAT scores, grade point averages, or any of the other
factors considered by the Davis medical school were
culturally biased.

Furthermore, if race or ethnic

background are used solely to arrive at an unbiased
prediction of an individual's promise, the reservation of
fixed numbers of special admissions seats in each class
would be inexplicable; case-by-case inquiry would be the
only logical way to proceed.
Any university, of course, may utilize the
criteria that in its judgment best evaluate candidates in
an unbiased fashion.

In addition to curing in a ccuracies
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caused by culturally biased tests, a university might wish
to allo for low scores and grades that understate the
potential of an applicant who had to overcome a severe
disadvantage - economic deprivation, physical handicap, or
ethnic prejudice.

But when such allowance is limited to

members of particular ethnic groups, as in the Davis
special admissions program, it is obvious that the
university is not seeking merely to devise an unbiased
predictor of success.

Instead, it is using a racial or

ethnic preference in an attempt to further one of the gols
noted in the text.
39.

See 45 C.F.R. § 80.5(j):

Even thou!Sh !ln. applicant or recipient has
never nscd d1scnmmatory policies, tbe services
m~d. benefits of the _lJl'Ogram or adivity it adnumsters m~y not In fact be equally available
t~ some. rac1al or nationality groups. In such.
Cn'cumstan~es, an applicant or recipient may
properly gr~7 e special consideration to rf'lcg
~olor, or national origin to make the JJenefits of
1ts program more widely available to such
gronps, not then being adequately served. · For
~:X~l-1_1ple, where a nniversity j~ not adequately
ser:~ mg . members of a parbcular · Tacial or
nat.Ionallty g1:m.1p, it may est<J.blish special recrmtment pohc1es to make its program bet.te·r
known and more readily . available t.o such '
group, ~nd take otlwr st'eps · to provide t11at
. group w1th mo1:e adequate sen·ice.
.
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40.

See,~-~·'

Vulcan Society v. Civil Service

Commissioners, 490 F.2d 387, 398 (2d Cir. 1973)

(approving

quota "only because no other method was available for
afforming appropriate relief"); Bridgeport Guardian, Inc.
v. Civil Service Commission, 482 F.2d 1333, 1341 (2d Cir.
1973)

(disapproving imposition of quota where impact upon

other employees too harsh and likely to exacerbate racial
attitudes); Pennsylvania v. O'Neill, 473 F.2d 1029, 1031
(3d Cir. 1973) (disapproving quota in promotion procedures
where no evidence of record support findings as to extent
of injury to be remedied); Castro v. Beecher, 459 F.2d 725,
737

(4th Cir. 1972)

(terming compensatory ethnic remedy

"crude" and one to be applied "with sensitivity and
restraint"); Carter v. Gallagher, 452 F.2d 328 (approving
compensatory racial remedy that accommodates conflicting
rights).
41.

See also, Dixon, The Supreme Court and
T

Equality:

Legislative Classification, Desegregation, and

Reverse Discrimination, 62 Cornell L. Rev. 494, 542,
560-562

(1977); Posner, The DeFunis Case and the

Constitutionality of Preferential Treatment of Racial
Minorities, 1974 Sup. Ct. Rev. 1, 18-19.
42.

The only evidence with respect to such

shortages in the record is a newspaper article.

R. 473.
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43.

See also Offermann v. Nitkowski, 478 F.2d 22

(2d Cir. 1967); Springfield School Committee v. Barksdale,
348 F.2d 261

(1st Cir. 1965); Griswold, Some Observations

on the DeFunis Case, 75 Columb. L. Rev. 512 (1975).
44.

In both 1973 and 1974, more Asian students

were admitted through regular admissions procedures at
Davis than through the special programs (13 versus 2 in
1973, 5 versus 3 in 1974)

In the previous three years, a

total of 23 Asians had been admitted via regular
admissions, seven through the special program.
132-134.

R.

Their inclusion as one of the special program's

preferred groups is somewhat puzzling even in light of the
Petitioner's professed goal.
45.

See, for example, the explanation of the

Harvard College Admissions program, Brief of Columbia
University et al as Amici Curiae at App. 1-4, which is set
out as an Appendix to this opinion.
46.

In Swain, this Court held a prosecutor's

discretionary use of peremptory challenges to exclude all
Negroes from a particular jury in a particular case was
immune to equal protection challenge, even assuming that ·
the prosecutor's purpose was to exclude them only because
of their race.

The Court reasoned that a venireman's race

or ethnic background may be probative of relative bias in
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the particular case.

Ibid. at 220-221.

On this basis, the

Court indulged in a presumption "that the prosecutor is
using the state's challenge to obtain a fair and impartial
jury to try the case before the court.

The presumption is

not overcome and the prosecutor therefore subjected to
examination by allegations that in the case at hand all
Negroes were removed because they were Negroes."
222.

Ibid. at

The Court warned, however, that a different case

might be presented by a showing of systematic exclusion of
Negroes, unrelated to trial purposes:
.
_
We have decidea
that it is permissible to insulate from inquiry the removal
of Negroes from a particular jury on the assumption that 1
_the prosec utor is acting on acceptable considerations related to the case he is trying, the particular defendant
involved and the particular crime charged. But when
the prosecutor in a county, in case after case, whatever
the circumstances, whatever the crime and whoever the
defendant or the victim may be, is responsible for the
removal of Negroes who have been selected as qualified
jurors by the jury commissioners a_!]d who have survived

-

challenges for cause, with the result that no Negroes ever
serve on petit juries, the Fourteenth Amendment claim
takes on added significance. Cf. Yick Wo v. Hopkins,
118 U. S. 356. In these circumstances, giving even th7
widest leeway to the opera.tion of irrational but trialrelated suspicions and antagonisms, it would app~ar that
the purposes of the peremptory challenge are bemg_ perverted. If the State has not seen fit to leave a smgle
Negro on any jury in a criminal case, the presumption
protecting the prosecutor may well be overcome. Such
proof might support a reasonable inference that Negroes
are excluded from juries for reasons wholly unrelated to
the outcome of the particular case on trial and that the
peremptory system is being used to deny the Negro ~he
same right and opportunity to participat~ in the adn:mistration
justice enjoyed by the whlte populatwn.
These ends the peremptory challenge is not designed to
..
. ·ry. ' ' 3 o""o u//· ...J"-• e-... 4 ~ .2 .23 -.1. 2'/~
facilitate
or JUSt!

or

1
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Universities, like the prosecutor in Swain, may
make individualized decisions, in which ethnic background
plays a part, under a presumption of legality and
legitimate educational purpose.

Where a systematic

exclusion of other groups can be shown, however, that
presumption of legality might be overcome, creating the
necessity of proving legitimate educational purpose.

