


IN THE 

Supreme Court of Appeals of Virginia 
AT RICHMOND. 

Record No. 5451 

VIRliNIA: 

In .1the Supren1e Court of Appeals held at the Supreme 
Cour~ of Appeals Building in the City of Richmond on Thurs­
day the 11th day of January, 1962. 

I 

vV. Lj HARRIS, ET AL., Appellants,. 

Jpainst 
E. L. DUNHA~f, ET AL.; Appellees. 

From the Circuit Court. of Henrico County 

Upan the petition of vV. L. Harris and Kenneth J. Ganaway 
an appeal is awarded them from a decree entered by the Cir­
cuit Oourt of Henrico County on the 21st day of July, 1961, in 
a certain chancery cause then therein depending wherein 
Howakd C. Vick 'vas plaintiff and E. L. Dunham and the 
petitibners were defendants; upon the petitioners, or some 
one f~r them, entering into bond with sufficient security be­
fore the clerk of the said circuit court in the penalty of three 
hund,ed dollars, with condition as the law directs. 
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RECORD .. • • • • 

page 49} 

• • • • • 

~lay 31, 1961. 

• • • • • 

Gentlemen: 

The evidence in the above entitled chancery cause was 
heard ore tenus on May 24, 25, and 26, 1961, and argument 
of counsel was made on ~lay 29, 1961. Without endeavoring to 
set forth the details of the various pleadings and of the evi­
dence and of the argument of counsel, the Court will endeavor 
to dis·cuss one of the legal problems raised in argument of 
-cotmsel (concerning which it has done some research) and to 
announce its decislon in the cause. 

The legal problem alluded to above raises the question -of 
the remedies available to defendant Dunhan1 who filed a 
cross-bill in the amount of $75,000.00 against defendants 
Ganaway and !farris on allegations sounding in fraud and de­
ceit in relation to Dunham's purchase from the other two of 
the 102 shares of stock issued by Dairy Queen of ·virginia, 

Inc. 
page 50 ~ It appears to the Court that the remedies avail-

able to defendant Dunham with respect to the trans­
action in question are basically two, namely: He may elect 
to Tescind his contract; or he may elect to retain what he has 
received under the contract and bring an action to recover 
damages for the injuries sustained from the deceit. Conse­
quently, Dunham was entitled t-o void or rescind the trans­
action or confirm it but he could not do both, thus if he adopted 
a part of the transaction he adopted it all and was left to his 
action for damages for the injuries sustained from the deceit. 
See l\fichie 's Jurisprudence, Fraud and Deceit, .Sections 34 
and 36 and 'Cases there cited, particularly Wilson v. Hundley, 
96 Va. 96, etc. found in notes 13, 15 and 16. There is also 
authority to the effect that the victim of the fraud cannot both 
affirm and disaffirm and tha.t a defrauded person may either 
affirm the contract and recover damages or disaffirm and 
rescind it but cannot pursue to a final conclusion both re­
medies. .See 24 Am. Juris., Fraud and Deceit, Sections 130, 
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190, 191, pages 8 through 11, Section 200 at page 24 and cases 
cited .. 

F·or 
1

the reasons above stated the Court is of the opinion 
that by keeping and continuing to operate the business of 
Dairy \Queen of Virginia, Inc. the defendant Dunham has 
made an election to retain what he has received under con­
tract ~f December 29, 1958, and by adopting a substantial 
part o:fl it that he has adopted it all, but retains his action for 
damag~s sustained from the deceit. 

By ~dopting this course of action, the Court is of the 
furthe~ opinion that the defendant Ganaway is entitled to re­
cover on his cross-bi11 against Dunham on the two overdue 
and unpaid notes of $2,500.00 each (of a total of 4 notes in­
c.Iuded in the deferred purchase payments under the contract) 
plus i~terest at the rate and from the date stated in said 
notes p~us an attorney's fee of 10% now allowed by the Court 
as reasbnable. Also the Court rules in favor of the intervenor 
Newell I on the two overdue and unpaid notes of $2,500.00 each 
origina\l.ly given to the defendant Harris pursuant to the con­
tract olf December 29, 1958, and subsequently assigned to 
N ewell.l

1 

The same ruling is made with respect to interest and 
attorneif 's fee on the notes held by Newell as to those held by 
Ganaway. Newell's claim on the notes is, of course, bolstered 
bv the ~ssertion that he is a holder in due course of the four 
notes of $2,500.00 each received from Harris. I deem it un­
necessalry in view of the above ruling to decide whether 
Newell ~s a holder in due course but in passing the Court will 
state tllat it views Newell as a holder in due course despite the 
l1olding·11in Moore v. Potomac SavVn,g Batnk, 160 Va. 597, relied 

upon by counsel for Dunham. 
page 51 ~ With respect to the cross-bill of Dunham for 

I misrepresentations by Ganaway and Harris the 
Court is of the opinion that Dunham has shown by the degree 
of proo~ necessary in such cases that certain material, rep­
resentations and concealments were made by the said Ganaway 
and Hirris with the intention by the latter that Dunham 
should ~ct upon them and that Dunham did act upon them and 
was misled to his injury and damage. See Michie's Juris., 
Fraud ~nd Deceit, Sections 3, 5, 15, 22, 24, 27 and cases there 
cited.· ] believe that it should be pointed out in passing (again 
'vithou~1 endeavoring to analyze the evidence in detail) that 
the def ndant Dunham and his witnesses Mr. Morrison, Mrs. 
Gowdy, Mr. Gosnell and Mr. Leitchman made an impression 
on the <Uourt on the clarity and straight forwardness of their 
testimony .whereas the same cannot be said of all portions 
of the t~stimony of Ganaway and Harris. 

In approaching the damages to which Dunham is entitled it 

I 
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does not appear to the Court that Dunham who had more than 
a workable knowledge and understanding of P & L statements 
was misled by the figures appearing on page 7 of Dunham's 
exhibit N·o. 3 being the P & L statement for the fiscal year 
ended February 28, 1958 (operations for the year .1957). It 
seems clear to me that the three contractual parties "rere 
discussing net income figures which Dunham might expect 
if he took over the business at the meetings on Decmnber 28 
and 29, 1958. Although Dunham's penned computations on 
page 7 of the above referred to P & L statement were in­
correct mathematically, the evidence did indicate that he 
could expect a net income as follows: 

$ 2,400.00-officers salaries to be Dunhams 
10,367.92-Manager's K to be Dunhams 
1,421.00---cleric.al etc. to be Dunhams 

14,188.92-Total Salaries to be Dunhams 
1,361.55-Actual profit for 1957 

15,550.47-Net Profit Reasonably expected 
3,400.00-Dunham's expected (actual) increase in travel 

expenses 

$12,150.00· 

The basic misrepresentations and concealments made by 
Ganaway and Harris to Dunham related to : 

1. $4,500.00 per year volume rebate which Dunham was 
led to believe he could count on. 

2. Loss of income from the closing- of six stores-operators 
throughout the State at the end of the 1958 season and not 

conununicating it to Dunham. 
page 52 r 3. The necessity for substantial repairs needed at 

the Roanoke store which had been closed by Health 
authorities and not communicating it to Dunham. 

4. The unrest and hostility of the operators-dealers and 
not communicating it to Dunham. 

From the evidence with respect to the above misrepresenta­
tions and concealments, the Court finds that Dunham is dam­
aged to the extent of $19,110.00 and is entitled to recover on 
l1is cross-bill against Ganaway and ·Harris for tl1at amount. 
This figure consists of the expected $4,500.00 volume rebate 
for the years 1959, 1960, $1,522.00 costs of retJairing Roanoke 
store to make it operative, $5,540.00 loss of expected profit 
from the six non operating stores (Richmond-Azalea, Alex-
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andria-Mt. Vernon, Danville, Roanoke, Norfolk and Virginia 
Beac~-No. 3) based on total galls sold during 1958 at a net 
profitJof 25~ cents per gallon and $3,048.00 for the loss of 
expec~ed income from four non ·operating stores (the six above 
cited less Danville and Roanoke which reopened) for 1960 
based jon the 1958 gallon sales for said stores totalling 11,956 
galloni at a net profit of 25~ cents per gaHon. 

The counsel for the parties did not argue and hence the 
Court considers as undecided the question as to whether 
or not equity principles may offset and adjust the result 
of the! monetary holdings in favor of the parties as above 
set out. If desired by counsel, this matter may be considered 
at the time of presentation of an order in connection with this 

• • I op1n1on. 
The Iabove dissertation disposes of all questions before the 

Court except for the prayer of the complainant Vick for 
the guidance and disposition of the stock and his requested 
attorn~y 's fee and reimbursement of costs as escrow agent 
under ~he contract referred to and complainant herein. As 
costs are to be assessed against the ·losing party under the 
doctrirle in Pett~M v. Hendricks, 113 Va. 326, the Court will 
assess h.gainst Ganaway and Harris the sum of $300.00 attor­
ney's fee and $18.75 costs of suit. The attorney's fee is 
based on the rate of $100.00 per day for the two full days and 
$50.00 per day for the half day hearing on May 24 and for 
prel~nary appearances at pre-trial conferences. It is con­
sidere~ by the Court that complainant was not required to 
actively participate in the litigation as was required of the 
other parties. With respect to the stock, the ·Court is inclined 
to the Jiew that Vick should retain the stock pursuant to the 
agreement of December 29, 1958, as escrow agent until the 
deferre~ purchase notes are paid in full or counsel agree or 
other ·:se. 

Very truly yours, 

EDMUND W. HE,NING, JR., Judge. 

page 53~ 

• • • • • 

DECREE. 

This ¢ause which has been regularly matured, set for hear­
ing andldocketed, came on this day to be heard upon the bill 
of comp. aint; upon the answer and cross-bill of the defendant, 
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E. L. Dunham, against the defendants, Kenneth J. Ganaway 
and W. L. Harris; upon the demurrer of the defendants, 
Kenneth J. Ganaway and W. L. Harris, to the cross-bill of the 
defendant, E. L. Dunham; upon the answer and the cross-bill 
of the defendant, Kenneth J. Ganaway, against the defendant, 
E. L. Dunham; upon the petition of Raymond Newell to in­
tervene against the defendant, E. L. Dunham; upon the an­
swers of the defendant, E. L. Dunham, to the cross-bills of 
I{enneth J. Ganaway and the petition of Raymond Newell; 
upon the answers of Kenneth J. Ganaway and W. L. Harris 
to the cross-bill of E. L. Dunham; upon the evidence of the 
plaintiff and all defendants and the intervenor, Raymond 
Newell, fully heard orally in open court in the presence of all 
parties and their counsel on May 24, 25, 26, 1961, and the 
exhibits therewith; and was argued by counsel. 

ON CONSIDERATION WHE·REOF, it appearing that 
counsel for W. L. Harris and Kenneth J. Ganaway, moved 
that the demurrers filed by these defendants to the cross-bill 
of E. L. Dunham be dismissed, the ·court doth order that the 

said demurrers be overruled. 
pag·e 54 ~ And the court, for the reasons set forth in its 

written opinion dated May 31, 1961, doth find, ad­
judge, order and decree as follows: 

(1) That defendant, Kenneth J. Ganaway, recover a judg­
tnent on his cross-bill against E. L. Dunham in the sum of 
$5,000.00 wth interest thereon at the rate of 6% per annum 
from 1 January, 1959, through the date of this order, plus an 
attorney's fee of 10% of the said $5,000.00; 

(2) That the intervenor, Raymond Newell, recover a judg­
ment on his petition against E. L. Dunham in the sum of 
$5,000.00 with interest thereon at the Tate of 6% per annum 
from 1 January, 1959 the date of this order, plus an attorney's 
fee of 10% of the said $5,000.00; 

(3) That on his cross-bill against the defendants, Kenneth 
J. Ganaway and W. L. Harris, the defendant, E. L. Dunham, 
recover a judgment, jointly and severally, against the said 
Kenneth J. Ganaway and W. L. Harris in the sum of $19,-
110.00; 

( 4) That as to the disposition of the stock prayed for in the 
bill of complaint, the complainant, Howard C. Vick, retain the 
said stock pursuant to the agreement of December 29, 1958, 
as escrow agent, until the deferred purchase notes are paid in 
full in accordance with the terms of the agreement, unless the 
parties hereto or their counsel otherwise mutually agree; 

( 5) That the complainant, Howard C. Vick, recover a judg-
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ment for his attorney's fee as escrow agent in this proceeding 
against the defendants, Kenneth J. Ganaway and W. L. 
Had·is, in the sum of $300.00 plus $18.75 costs for the prose­
euti1n of this suit; 

C9unsel for the defendants, l{enneth J. Ganaway and W. L. 
Harris, object and except to those portions of the decree 

I rendering judgment against the defendants, Ken-
page 55~ neth J. Ganaway and W. L. Harris, and to that 

I portion awarding an attorney's fee and reimburse-
men~ for costs to the complainant, Howard C. Vick, against 
the ~efendants, Ganaway and Harris. 

Cqunsel for E. L. Dunham objects and excepts to that· 
port~n of the decree rendering judgment against the defend-. 
ant, I ~· L. Dunham. 

Enter: 7/21/61. 

EDJ.\IUND W. HENING, ,JR., Judge . 

• • • • • 

page 56~ 

• • • • • 

Received and filed in office September 15, 1961. 
I 

T9ste: 
i 
! ~IARGARET B. BAKER, Dep. Clerk. 
I 

NO~ICE OF APPEAL AND ASSIGNMENT OF ERRORS. 

To the Clerk of the Circuit Court of Henrico County: 

cJunsel for Kenneth J. Ganaway and W. L. Harris, defend­
ants j in the above styled suit, hereby give notice of appeal 
from the decree entered in this cause on July 21, 1961 and set 
fortli the fo1lowing assig·nments of error: 

1.JThe court erred as to the law and the evidence in 
awa ding damages to the defendant Dunham based upon its 
findipg that the defendants Ganaway and Harris misrepre­
sented volume rebate to the defendant Dunham. 

2. !The court erred as to the law and evidence in awarding 
dam~es to the defendant Dunham based upon its finding 

! 
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that the defendants Ganaway and Harris failed to disclose to 
the defendant Dunham that six stores had closed at the end 
of the 1958 season. 

3. The court erred as to the law and the evidence in award­
ing damages to the defendant Dunham based upon its finding 
that the defendants Ganaway and Harris had failed to disclose 
to the defendant Dunham that the Roanoke store was in need 
of substantial repairs. 

4. The court er:red as to the law and the evidence in finding 
that the defendants Ganaway and Harris had failed to dis­
close to the defendant Dunham the unrest and hostility of the 

operators. 
page 57 ~ 5. The court erred in assessing counsel fees in 

the sum of $300.00 and costs against the defend­
ants Ganaway and Harris. 

6. Paragraphs numbered 3 and 5 of the final decree are 
contrary to the law and the evidence. 

KENNETH J. GANA,VAY 
W.L.HARRIS 

By W1LLIAM R. COGAR 
Of Counsel. 

• • • • • 

page 58~ 

• • • • • 
ASSIGN~:IENTS OF CR-OSS-ERROR ON BEHALF OF 

E. L. DUNHA~L 

Now comes the defendant, E. L. Dunham, by counsel, and 
assigns the following errors committed by the trial court: 

1. The Court erred as to the law and evidence in awarding 
judginent to Raytnond N e'vell against the said E. L. Dunham 
on the promissory notes held by Newell. 

2. The Court erred as to the law and evidence in awarding 
judgment to Kenneth J. Ganaway against the said E. L. 
Dunham on the promissory notes held by Ganaway. 

3. The Court erred as to the law and evidence in holding 
that by keeping and operating the business of the Dairy 
Queen of Virginia, Incorporated, E. L. Dunham could not 
raise misrepresentation, concealment, fraud or deceit as a 
defense to the claims for enforcement of the promissory 
notes. 



W. L. Harris v. E. L. Dunham 9 

Raymond Newell. 
I 

4. ~he Court erred as to the law and evidence by holding 
that ~ymond Newell was a holder in due course. 

5. ~he Court erred as to the law and evidence in permitting 
the complainant, Vick, to retain and in failing to award the 
stock certificates to E. L. Dunham. 

E. L. DUNHAM, 
By RIGHARD N. HARRIS 

Of Counsel. 

Received and filed in office Sept. 22, 1961. 

Te te: 

HELEN D. CLEVENGER, Clerk . 

• • • • • 

• • • • • 

I RAYMOND NEWELL, 
an inJervenor, being first duly sworn, testified as follows: 

I B ,. l\Ir. Oxen ham : 
.. I 

• • • • • 

page 9 ~ 
• • • • 

Q. ¥ow, when did you purchase the four notes? 
A. ~ une 30, 1959. 
Q. Who is the maker of the four notes Y 
A. E. L. Dunham. 
Q. IDid you know Mr. Dunham, 1\fr. NewelU 

A. ]j did n:~ Did y:u kno~ anyt~ing of • Mr. Dunham's 

pag-e 0 r financial condition? 
A. I did not. 
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Raymond Newell. 

Q. Did you make any inquiry as to his financial ability or 
condition? 

A. Only that information which Mr. Harris was able to 
give me. 

Q. I see, and did he give you a.ny information that would 
lead you to believe that l\1r. Dunham was a finaneia lly respon­
sible party? 

A. Mr. Harris infortned n1e that he would not hhnself 1utve 
taken the notes if he didn't believe them to be good notes 
and collectible. He also informed me that Mr. Dunham had 
made two substantial payments, all of which led me to be­
lieve that the notes were good notes and collectible. 

Q. Did you conduct any further investigation as to the 
man's financial ability7 

A. That is the extent of it. 
Q. Now, Mr. Newell, did you lmow 1\{r. Ganaway? 
A. I did not. 
Q. Have you since met Mr. Ganaway? 
A. I met 1\ir. Ganaway yesterday. 
Q. Did you know anything of the financial ability and, if 

so, what, of Dairy Queen of Virginia, Inc.? 
A. I had no knowledge. 

Q. Did you know anything of Dairy Queen of 
page 11 ~ Virginia, Inc., business operations? 

A. I knew nothing of the Dairy Queen of ·vir­
ginia operations. 

Q. Did you know anything of any controversy that had 
arisen between Mr. Dun'ham, lvfr. Harris, or Mr. Ganaway! 

A. I did not. 
Q. Did you know of any suits or pending suits that may 

have grown out of the transaction that these notes were given 
for? 

A. I did not. 

• • • • • 
page 14 ~ 

• • • • • 
CROSS E·XAMINATION. 

By Mr. Harris: 
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Raymond Newell. 

I • • • • • 

pagl15} 

• • • • • 

Q Now, you mentioned something of your conversation 
witH Mr. Harris, whom you say is your brother-in-law, at 
the time of the sale of these notes and you said something 
about Mr. Harris told you that Mr. Dunham was good for 
the ~otes, and one of the reasons he gave for making that 
stat~ment was that Mr. Dunham had already paid something 
on the notes. Is that what you understood from Mr. Harris? 

Al No, sir. 
Qt I must have misunderstood you, then. What was it 

tha~ you had reference to when you said Mr. Harris told 
you Mr. Dunham. paid something? 

A l-Ie had made two substantial payments on some con­
tra~,!t that existed between them and he felt that a. man who 
was in position to make those payments was also in position 
to liandle his obligations ·on these notes. It had nothing to 
do ;p' •th any payment on any note that was due at that time or 
any tilne in the future. 

Q Sir, you bought four notes for· a total matured value of 
$10,b00, for $6000---your purchase price of these $10,000 notes 
wasl $6,000, isn't that right? · 

! A. Correct. 
page 16 } Q. What bargaining took place between you and 

I Mr. Harris about the purchase of these things? 
Why was it, in other words, that you finally agreed on $6,000 
for $10,0007 

.AL He accepted my offer. 
Ql Who offered what first Y 
AJ. I offered $6,000 to him after having been advised that 

the Jnotes were available for purchase. 
Q~ What explanation or reason did Mr. Harris give you 

for_ \wanting- to sell the notes? 
Al. vVell, actually, I didn't feel it was my position to ask 

him~l what he wanted to do with the money, but I felt rea­
son ·bly sure he had some use for it in his business. 

:· Are you saying your impression was that he needed 
som!e cash quick? 

.AI. I say that I did not ask him what his use for the money 
waslr but I assumed that he would like to have some money to 
use in the business. 

I 
I 

I 



12 Supreme Court of Appeals of Virginia 

Raymond Newell. 

Q. In other words, from what you say, he came into see you 
with these four notes in his hand and said, ''Here, I have 
got notes worth $10,000 and ;r think they are good and I 
will take $6,000 for them," or he probably said, ''What will 
you give for them?'' And you said, '' $6,000,'' and he said, 

'' Sold. '' Is that the idea? 
page 17 r A. Are you saying that all that took part in 

one 15 or 20 minute transaction? 
Q. Is that all the conversation over a period .of time or 

however long it was that you ever had about these notes? 
A. No. 
Q. What else was said about it Y 
A. Mr. Harris had mentioned to me sometime previously 

I am not sure of the date, but I am guessing, or I remember 
as best I can, it was probably some several months prior to 
the purchase. 

Q. You purchased them in June, June 30, 1959; that is 
the date of your check. Did you 'vrite him the check the 
same day you made the dealT 

A. Correct. 
Q. But he had originally initiated a conversation about 

wanting somebody to buy the notes from him, and specifically 
you, two or three months before that? 

A. Yes, he had mentioned it to me. 
Q. What did he tell you about the notes at that timet 
A. He told me that he thoug·ht they were collectible. 
Q. How come you didn't buy them then? 
A. I didn't have any reason buying them at that particular 

time, maybe I didn't have the money. I don't re­
page 18 r caU exactly. 

Q. Did he keep coming back trying to get you 
to buy them? 

A. I don't believe I quite understand what you mean by 
''keep coming back.'' We had some conversation if we saw 
each other from time to time, but do you mean that he would 
come to me specifically for that purpose 1 

Q. You said that he mentioned these notes to you some 
two or three months before you actually bought them. Now, 
you say you saw him some several times between then and 
the time you did buy them, and you implied that each time 
you sa'v him some conversation came up about the notes. 
Is that right f 

A. Correct, yes. 
Q. Who initiated the conversation about the notes Y Did 

he keep pressing you each time he saw you, to give some 
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Raymond Newell. 
I • 

further conversation about the purchase of the notes, or want 
to M1

0W your answer as to whether you were going to buy 
them? Did he do that Y 

A. He did not press me. Perhaps on some occasions he 
mentioned the subject first and perhaps on others I men­
tioned. it first. 

Q.jWere you interested in buying the notes from the first 
time jhe mentioned the:r:n to you Y · 

A. Yes, sir. 
page! 19 ~ Q. What aroused your interest 7 

l 
A. The discount feature. 

Q. Did his representation of how good the notes were also 
arou e your interest 1 

A.j ·Certainly, I was interested in buying good notes, not 
ba.d ones. 

Q.jHow long have you known Mr. Harris-! guess since 
the marriagef Has it been any longer than the marriage? 

A. Some several years prior to the marriage. 
Q. How long is all that Y 
A. Twenty-odd years. 
Q. ~1r. IIarris has been engaged in the Dairy Queen busi-

ness in North Carolina during most of that time, hasn't he? 
A. No more than half of that time. 
Q'. What did he do before that Y 
A. l-Ie was in the tobacco business. 
Q. Have you ever had anything to do about the Dairy 

Queen business Y 
A. Yes, sir. 
Q. What? 
A. Mr. Harris and I were partners in a Dairy Queen 

store operation in Fayetteville, North Carolina, between · 
j 1952 and 1955, or it could have been 1956. I for-

page,20 ~ get which year. 
Q. There was a.n individual outlet and had 

nothing to do with the state-wide organization that ~fr. 
Har1is owns T A.l An individual outlet, correct. 

By The Court: 
·Q.lWould you state those dates again Y 
A. Between 1952 and 1955 or '56. I forget which year that 

busi ess was sold. 

By Jrr. Harris: 
Q. Do you know 'vhetber you had sold the business that 



14 Supreme Court of Appeals of Virgini~ 

Ray·mond Newell. 

you and Mr. Harris were running together in North Carolina 
before or after he acquired his interest in the Dairy Queen 
franchise in Virginia Y 

A. I really don't know when he acquired his interest in 
Virginia, but I am of the opinion, my recollection is that he 
had no interest in Virginia when that business was sold. 

Q. Well, now, you knew that he acquired an interest in the 
business in Virginia, didn't you? 

A. Yes, I knew that. 
Q. And you knew that he had sold it? 
A. I knew that he had sold it. Yes, I knew he sold it at 

some time later. 
Q. You knew that these notes that he came to you to try 

to get you to buy were notes that had been executed 
page 21 r in connection with that sale, didn't you y 

A. I don't know whether the notes-yes, that 
is correct, yes. 

Q. All right, sir. Now, how many times would you say that 
you sa"T Mr. Harris between January, 1959, and the time that 
you boug·ht these notes in June of 1959? 

A. Maybe twice, maybe three times. 
Q. Were these visits in your home or business visits, or 

what? 
A. They would most likely have been visits in my home. 
Q. Would he stay there over night Y 
A. No, sir. 
Q. Just drop by or what 7 
A. Correct, just drop by, whenever he was in town on 

other business, whatever that might have been. 
Q. Did you ever talk to Mr. Ganaway during this period 

of time? 
A. No, sir. 
Q. Did you ever talk to Mr. Dunhan1 during this period of 

time! 
A. No, sir. 
Q. And you say that Mr. Harris never once mentioned any 

problem in connection with these notes; that is, specifically 
any controver.sy he and Mr. Ganaway were having 

page 22 ~ with Mr. Dunham over the execution of the notes, 
never mentioned that once Y 

A. Never. 
Q. Everything he told you was to the contrary, everything 

was fine and you could expect payment on them at the mature 
date? 

A. Certainly, I expected payment. 
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i 

E. L. Dunham. 
I • • • • • I 

I page ~25} 

• • • • • 

I · E. L. DUNHAM, 
a defendant, being first duly sworn, testified as follows : 

I 

I DIRECT EXAMINATION. 

By Mtr. Harris: 

• • • • • 

page 26} 

• • • • • 

Q. Mr. Dunham, we have filed a cross bill in your behalf 
in thi~ case, and would you mind telling the Court in your 
o'vn irords how you first were acquainted with the Dairy 
Quee~ business in Virginia and what brought about your 
acqu~ntance or your interest in that business t 

A. Yes, sir. In the early part of December, 1958, I read an 
ad in the Wall Street Journal which stated that there was a 
basic lnairy Queen franchise for an eastern state for sale, 
$50,000 cash, no phone or mail inquiries, must be in person, 
at We~t Pahn Beach, Florida, so I was going down there on 
some bther business and I cut the ad out of the paper, and 
when t got down to Fl-orida the man that I was to meet had 
been qelayed in Cleveland because of bad weather, and so I 
had an extra day open. 

• • • • • 
page 27} 

• • • • • 
So, J drove back up there the next morning and introduced 

mysel. and asked him about the ad that had appeared in the 
paper ~nQ. this ad also bad stipulated that there would be $25,-
000 ~pss profit and it was actually in the ad. So, I asked 
him a"ijout the business, I said, ''What is itY'' He said, "It 
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is a Dairy Queen franchise,'' and he proceeded to explain 
to me what that is, that you derived your income from royalty, 
that the n1ember stores paid into the state franchise office, so 
then I broug·ht up the question of the $25,000. I said, "You 
stated in the ad this is $25,000 gross profit. Now, what do you 
mean by gross profitf'' And he said, ''Well, it is profit. 

vVhy f '' I said, '' vV ell, in our business, in the retail 
page 28 ~ business, we refer to gross as being a figure be-

fore any expenses are taken out and I just want 
to get this clear before we carry it any further. What is it'f" 
I said, ''It is income, then, is that right~ Personal income 
that I can expect to take out of the business?'' And he said, 
"Yes." I said "Your ad states this sells for $50,000 cash. 
I don't have that much money. vVould you consider taking 
any less for the business?" And he said, ''No, Mr. Dunham, 
we wouldn't because,'' he said, "where could you expect to 
buy a business that you could expect to pay for in two years!'' 
So I said, "Well,'' I said, "I will-." He didn't have any 
of the books there in Florida. He said that they were in Rich­
mond, so 've couldn't look over any of the books . 

• • • • • 

So with that, I returned to Kankakee, Illinois, and tl'ied 
to raise the extra $20,000 and I was unable to do 

page 29 ~ it. Within a week or so I called ~fr. Ganaway back 
on the phone and I said, ''Mr. Ganaway, I am un­

able to raise the additional $20,000. Now, have you con­
tacted lVIr. Harris and, if so, 'vhat is your decision?" And 
he said, '''Vell, yes I have contacted Mr. Harris and we are 
agreeable to selling to you for $30,000 cash and the balance 
you can pay out on four notes at $5,000 a year.'' I said, 
"vV'hat is your next step?" lie said, "Well, 've will nteet 
in Riclunond where we can go over the books and satif-'fy 
you as to the income,'' and I said, ''All right, fine.'' So 
1\frs. Dunham and I drove down on December 28, 1958 and 
that was-I'm sorry, we drove down on December 27 which 
'vas a Saturday. I met J\fr. Gana,vay in the hotel and met lVIr. 
Harris that morning in the hotel for the first time. We had 
breakfast together and they had called a 1\fr. Ed Hardy who 
is the CPA firm that handled their books for them to give us 
transportation out to the Dairy Queen of Virginia office at 
5600 West M~arshall Street. We got in the car and drove out 
there and when we got outside the building and w·e started · 
to get out, 1\fr. Hardy said, "Well, will you gentlemen have-
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any further need for me~'' And they said, ''No, that is not 
nece~sary," so the three of us, Mr. Harris, Mr. Ganaway, 
and f 'vent upstairs to the office and they showed me the pro­
fit and loss statement indicating the fiscal year ending 1957 

\ because the fisca.l year for 1958 had not been pre-
page·\ 30 ~ pared yet. This was Decemebr, so it still had until 

February of 1959 to go. In this profit and loss 
state1uent they showed n1e the income that :Wfr. Herb 1\tior­
riso~, 'vho was State Supervisor, had drawn from the busi­
ness.\ They also showed me an account listed as income which 
they 

1
called '' 1\Iix Profit Account,'' to the tune of son1e $3500. 

TheY11 also showed n1e where they were receiving for the first 
tin1e during· 1958 a volume rebate from dairies, Virginia 
Dairy here in Richmond, and the Pet 1\Jlilk Company. Since 
the bpoks were not closed for 1958, we estimated that volume. 
I thi~ they were listed then up through September or Octo­
ber and we esthuated the volume to be at about $4500, the 
volmfie rebate to be at about $4500. By totalling these figures, 
I cou~d see where the business did come up to paying $23,000, 
$23,000-smne odd dollars plus. This was in addition to pay­
nu~nts made to 1\tirs. Gowdey on a quarterly basis, so I said, 
"vVeV, I am satisfied, gentlemen. 'Vha.t do "re do next?" And 
they ~aid, ''Well, we go and haYe the contract drawn up." 
This i\vas on a Sunday, Dec.01nber 28 . 

• • • • • 

page 31 ~ 

• • • • • 

Thq next day, ~fonday, I again n1et with ~fr. I-Iarris and 
1\fr. janaway in Mr. Vick 's office and they had Mr. Hardy 
come .here then, bringing fhe general book of the company 
"rhich

1 
had been in their possession because Mr. Morrison 

had resigned in December and they were taking care of the 
paym~nt of the bills in tl1e interim. :Wir. Hardy asked 1ne if 
there fwere any questions in regard to the books of the com­
pany, and I remember t11a.t I did ask him a couple of ques­
tions; 'vhat they were I am not absolutely certain of at this 
time. I do not remember. Anywa.y, they must have been 
answered to my satisfaction and so he was asked to leave. He 
wasn't there over 15 or 20 minutes and he left, so then we 
decidekl that 've would go ahead and have the contract dra'vn 
up. 
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• • • • • 

page 32 ~ 

• • • • • 
Q. 'Vhat happened finally in the office of Mr. Vick that 

you were talking about? What did you finally consumn1ate 
there? 

A. Well, we finally proceeded to draw up the contract of 
sale wherein I agreed to pay the gentlemen $14,000 in cash 
at that tune and $16,000 on or before February 1, 1959. 

Q. Now, you saw this agreement that was put in evidence 
yesterday. Is that the same agreement that you 

page 33 ~ are talking about? I am referring to Plaintiff's 
Exhibit No. 1. Is this the exhibit or agTeement 

that you have reference to that was executed in Mr. Vick's 
office? 

A. Yes, sir. 
Q. No,v, what else, if anything, was executed besides that 

agreement on that day? Do you reca.n, Mr. Dunham Y 
A. The notes to }.rfr. Ganaway and to Mr. Harris for the 

balance of the payments of $20,000. 
Q. And they were provided for in the agreement, I believe? 
A. Yes, sir. 
Q. Now, subsequent to the execution of the notes and the 

agreem.ent in Mr. Vick's office, what else happened in connec­
tion with Mr. Harris and 1\fr. Ganaway, Mr. Dunham? 

A. One of the things I asked Mr. Ganaway and Mr. Harris 
was the fact that how cmne they had such little travel expense 
listed on the books when thev told me it was Mr. ~Iorrison 's 
duty to ·call on the stores at 1east once a month and, as I re­
call it, the travel expense charged on the books for the year 
I looked at, the fiscal year ended 1957, was less than $700.00, 
and I said, ''Gentlemen, I mn going to have to rent a car and 
if I travel the stores once a month, I feel certain that will 
not be adequate. What do you think would be a fair figure for 

us to assun1e that we would charge up for travel 
page 34 ~ expense?'' Since neither one of them offered any 

information, I picked a figure out of the air of 
$4,000. I said, ''Do you think $4,000 would be a fair figure 
to set?'' And they both nodded in agreement and said, 
"Yes." I said, ''Well, that means, then, that the $25,000 
income which you say I will get out of this business will be 
reduced by $4,000, so that is $21,000 a year net. Right?'' 
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And they both nodded in agreement, so we went ahead and 
compl~ted the contract and the notes. 

Q. Now, Mr. Dunham, referring again to the $25,000 rep­
resen~ation in the advertisement and your conversations 
with Mr. Ganaway on your first trip, or your only trip prior 
to the I negotiation for the sale in Florida, then your conversa­
tions here in Richmond, what was your concern? What were 
you tcying to find out in reference to this representation of 
$25,000 gross profit in the ad 1 What was it you were after 
in getting from them about it Y 

A. ~was trying to find out-

1 • • • • • 

I 
page 35 ~ A. (Continuing) I was trying to make sure in 

~, my own mind that we were all thinking in the same 
accord. and that was that the $25,000 referred to in the ad 
was actual income I could take out of the business on a 
yearly\ basis. 

I 

By Mr. Harris : 
Q. :Qo you mean by that, income to you Y 
A. Income to me. 
Q. :Qid you say this to Mr. Ganaway when you first saw 

him iniFloridaf That this is what you were interested inf 
A. Yjes, I told Mr. Ganaway. He asked me what business 

I was in and I told him and I told him that I had been accus­
tomed to making that kind of money in the retail business and 
that if lit didn't produce a net income to me, around that fi-
gure, t~at I wouldn't be interested. . . . 

Q. ''fhat did Mr. Ganaway tell you at that time In Florida 
'vhen you told him that Y 

A. That he could show me that the business paid as they 
advertised. 

Q. Nbw, sir, also, I believe you said while you were in 
Florid~ it was agreed that you would go home and try to 
raise the additional $20,000 'vhich you were unable to do. 
You lat~r called them and told them you were unable to raise 
it in ca~h and then you made the arrangement to meet with 

I Mr. Harris and Mr. Ganaway in Richmond? 
page 3,. ~ A. Yes, sir. 

Q. Which you say took place in the latter part 
of Dere;mber of 1958 Y 

A. Yes, sir. 
Q. What "ras the main purpose of the meeting· in Rieh-

l 
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mond 1 "\Vhat 'vere you supposed to do when you got here Y 
What were you coming to Richmond to do Y 

A. Well, I came to Richmond with the express purpose of 
finding out and satisfying myself that the business would pay 
$25,000 a year as they stipulated in the ad and that if it did, 
that I would go ahead and buy the business. 

Q. When was it that you made up your mind to go ahead 
and buy the business Y At what point of these conversations 
with these gentlemen 7 

A. Mter our meeting Sunday in the Dairy Queen office 
at 5600 West Marshall. 

• • • • • 

Q. Mr. Dunham, would you tell us something 
page 37 ~ about the Dairy Queen business at this point so 

the Court will understand basically its operation? 
Will you explain for us briefly what the Artik Corporation is, 
what the National Development Company is? Just tell us 
how the business operates, if you can. 

A. 'Veil, the Dairy Queen of Virginia is a state franchise 
which is issued by the Artik Systems. The Artik Systems 
are the originators of the Dairy Queen machines; they are 
the original inventors of the Dairy Queen machines, as I un­
derstand it, and each franchise l1older, state or district, pays 
into Artik Systems a royalty fee on each and every gallon 
of mix sold in his state or district. In our case, it is .04¢ a 
gallon that we pay to Artik Systems once a month on our 
volume. 

The National Development Company is a subsidiary of 
franchise holders such as I, and we pay for their existence. 
The method of payment this year is at the rate of $150.00 per 
store to belong to the National Development Company and 
they, in turn, are supposed to give us national advertising 
and national representation and make contracts on a national 
basis for our supplies, which result in a lower cost to the 
operators. 

Q. Do you g·et any of the .04¢ back from the Artik? 
A. ·Yes, sir, 've pay them .04¢ a nwnth per gal­

page 38 ~ Ion a month and they rebate to us 1% cents per 
gallon per month. 

Q. "\Vl1at is the relationship between the Dairy Queen 
Corporation of Virginia, that is, the state-wide franchise 
holder and the individual dispensers of Dairy Queen through­
out the state, the gentlemen who run the little stores Y 
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A. Well, the people who have the store are Dairy Queen 
francllised operators. They, in most cases, are in business 
for th~mselves, owning the equipment or the building, or rent­
ing th~ building, and it is leased to them, and they buy mix 
through us, through our franchise and pay us a royalty. Once 
each ~eek they send in a report to our office showing the num­
ber o~ gaLlons of mix they have purchased from the dairy 
and send in a check accompanying it for the cost of the mix 
plus t~e royalty to our office on a weekly basis. 

Q. :r,T ow, who makes the contract with the dairy or dairies 
forth~ purchase of this mixf 

A. ])airy Queen of Virginia, Inc. makes it on a yearly 
basis. \ 

Q. "'o/ho actually orders the mix from the dairy for the 
indiviqual operators f 

A. FJ:he operators order their own needs for each store. 
Q. How do they find out what dairy to order from f 

I A. Because we tell them at the state convention 
page 3

1

9 ~ each year that contracts have been made for the 
year and that their source of supply will be either 

Pet Milk Company or Virginia Dairy, or whoever it happens 
to be f9r their locality. 

Q. ~o does the dairy or the Pet Milk Company you men­
tione~,j~ho does the Pet Milk Company send their bill to for 
the ~ the operators purchase 7 

A. ~II dairies send their invoices to our office, D·airy Queen 
of Virtinia, Inc., and we in turn pay the bills. 

Q. Where do you get the money to pay for the mix from f 
A. F1rom the operators on a weekly basis on their report, 

which's the cost of mix plus their royalty. 
Q. ~tow much is the royalty now in the operation Y 
A. .35¢ a gallon. 
Q. I~ this the same for all operators f 
A. Yes, sir. 

• • • • • 

page 4() ~ 

• • • • • 
Q. "Wjould you tell us what Mr. Harris and Mr. Ganaway 

told you about the contract that had been made with Mrs. 
Gowde~, or Mr. and Mrs. Gowdeyt 

A. Wiell, they showed me where in addition to the money 
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that I was to pa.y them, the $50,000, I also assume an obliga­
tion with Mrs. Gowdey for the .ba1ance that they owed her 

which was to be paid off at .07¢ per gallon on a 
page 41 r quarterly basis. ' 

Q. Now, how much was the balance on this con­
tract? Did they tell you at the time you 'vere negotiating with 
them here in Richmond? Do you remember Y 

A. I think it was apprQximately $124,000 or $125,000 . 

• • • • • 
page 43 r 

• • • • 

Q. Who was W endall Morrisson and what store did he runt 
A. He operated the three stores in Richmond: Broad 

Street, Government Road, and Azalea Avenue. 
page 44 r Q. Do you know how long he had had those 

stores¥ He had them during the thne Mr. Harris 
and Mr. Ganaway operated the business, as far as you know? 

A. Before Mr. Ganaway and Mr. Harris-I don't know. 
Q. Had them during their time 7 
A. Had them during their time. 
Q. All right., sir, go ahead. 
A. So, I went down to his store and introduced myself 

to him and he 'vas very hostile toward me. I couldn't just 
get next to him, so I suggested that we go across the street 
and have a cup of coffee and a sandwich. 

Q. Had you ever met Mr. Morrison before this~ 
A. No, sir. So, we went across to the restaurant there 

and what 'vas to originally have been a half or three-quarters 
of an hour lunch turned out to be a three and a half hour ses­
sion in which he really unloaded both barrels on me, started 
talking to me about mix-

Mr. Davenport: I object to this testimony with reference 
to conversation with 1\fr. :M~orrison. 

Mr. Harris: May it please the Court, we are offering this 
testimony not to sho'v the truth of anything that 1\ir. Morrison 
said, but to show the state of mind of 1\fr. 1\forrison at the 
time he made any statement to Mr. Dunham. 
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• • • • • 

page '45 ~ 

• • II> • • 

1\ir. llarris: It. will show-the rnateriality is that it will 
sho~ the state of mind of this and other operators toward 
1\tir. ;Harris and 1\1r. Ganaway and toward the Dairy Queen 
business in Virginia in general at the time they operated their 
stords during 1\1r. Harris' and ~Ir. Ganaway's tenure. It will 
sho~ the feeling that these operators l1ad. To he quite frank 
about it, we expect further testimony to show ,a .g-reat deal of 

I 
dissension throughout the. entire system. All of 

pageJ46 }- the operators were mad as hornets with these two 
gentlemen and we hope our testimony will show 

that ~nd we are offering this testimony to show that feeling 
on tHe part of these operators, not to show the truth of any­
thing they might b~ saying, but only to show what their feel­
ings !were, their state of minds were at the time they made 
certain statements. As I understand the rule of evidence, this 
rnaterial is adntissible. 

I • • • • • 

pagel47 }- 1\Ir. Davenport: ~Iaybc I can save some time 
I if you will give me a moment. Your Honor, I am 

fmuiliar with the rule, of course, that ~Ir. IIarris cites and 
relies upon, and my suggestion-! still insist upon my objec­
tionfbut my suggestion is that if the Court, in the interest 
of saring tinw, let the '"?itness proceed, I still want to reserve 
my objection with reference to materiality and I assume the 
Court will refer to it before it n1oves on the question of nla­
teria~ity and t.J1is would go to any question along this line, 
this }vitness or any others, so undoubtedly he proposes to 
introffuce it. 

I 
By Mr. Harris: 

Q.JAII right, Mr. Dunham, g·o al1ead and tell us of your con­
vers~ion with Mr. Morrison, Wenda1l Morrison. 

A. Well, Mr. Wendall Morrison informed me he had found 
out al out an additional charge that was being placed to his 

I 
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cost of mix in addition to the royalty. He found that out 
in July of 1958, and that he had advised Mr. Herbert Morrison 
that he was going to do something about it. Well, of course, 
this came as a complete surprise to me and he really didn't 
give me a chance to say too much and I felt that I hadn't ac­
complished much in trying to get myself acquainted with the 
biggest operator in the state. 

Q. What did he say he was going to do about it? 
page 48 ~ A. Yes, he said he 'vas going to take legal action 

to see what could be done about getting back this 
overcharge he had been charged. 

Q. What overcharge was he talking about f Do you know Y 
A. Yes, sir, at that time they were buying 1nix from the 

Virginia Dairy and the cost of mix was .84¥2¢-fhis was a 
little confusing-at that time he had a .19¢ royalty that was 
given to him. The Richmond stores had been given a .19¢ 
royalty instead of .35¢, and so they were charging him, in 
addition to the actual cost of the mix, .05lh¢ called mix profit 
charge, and in addition were getting back a volume re.bate 
from Virginia Dairy which they did not return to him . 

• • • • • 

Q. We don't want to go into that, so what you learned 
fr<>m Mr. M<>rrison that he was upset about was the .05%¢ 
mix profit that you described? 

A. Charge. 
Q. And the volume rebate from Virginia Dairy? 
A. Yes, sir. 

Q. They are the two things you mentioned f 
page 49 ~ A. Yes, sir. 

Q. Now, sir, after this conversation with Mr. 
~Iorrison, what then took place in your continued operation 
of the Dairy Queen business? 

A. As I said, that was sometime between February 9 and 
February 19, state convention date. February 19, the state 
convention, Mr. Harris and Mr. Ganaway had previously 
ag-reed to come up here to help me put it on because it was 
new and foreign to me, so they came up and we had the con­
vention at the Byrd rio tel. Mr. W endall Morrison caused a 
lot of commotion there in that he was grabbing off all the 
operators as they were coming in and taking them off in the 
corner, buzz, buzz, buzzing to them, and so Mr. Harris and 
Mr. Ganaway decided to leave before the meeting was over. 
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The)j didn't stay for the banquet that evening or anything 
else and they left me to face the music alone, and I got up at 
the ~te convention after the presentation by Mr. Grange of 
our National Development Company was over and I said, 
'' W ~1, I understand there is a lot of irritation among you 
people now, but I have to put this on a permanent basis and 
I aslt you this. You can't hold me responsible for anything 
that !has happened in the past. Will you please work with 
me one year first and then form an opinion 7 Don't form any 
opin "bn, good, bad, or indifferent, but work with me a year 

first,'' and a couple of the operators in the back 
page 50 ~ started hollering and one of the boys, a Mr. 

Butcher, came to my rescue-
Q. Don't tell us that. That has nothing to do with it. At 

these state conventions, who attends the state convention Y 
A. The operators in the state . 

• • • • • 
Q. [What happened, if anything, after the state convention Y 
A. After the state convention I told them at that time that 

I 'vas in the process of negotiating their dairies for the year 
1959 and that I would advise them within a week of what the 
cost bf the mix would be so I consulted with Mr. Vick, my 
attorney, and we decided that in view of the fact of all this 
trou ~le that was coming up, proposed trouble with W endall 
1\forr~sson, that we had· better send out a letter to the opera­
tors laying everything out so there could be no understand-

ing as to how the cost of mix was arrived at. 
page 51 ~ So I sent a letter out dated February 23 to all the 

operators. 

• • • • • 
page 52~ 

• • • • • 

Q. JAll right, sir. Just tell us what, generally, without 
readi~g the whole letter, tell us the information contained 
there~n. 

A. Jrhe information was to the effect that the $12.75 would 
be the cost, their total cost of mix if they bought from Pet, 
and it was arrived at as follows-
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Yes, sir, the total cost would be broken down as follows: 
the actual cost of the inix from Pet !£ilk Contpany was $8.95 
a can. This is quoted in ten gallon lots. To that would be 
added a .03¢ per gallon, or .30¢ per can co-op purchasing 
charge. . 

Q. What was this co-op purchasing charge~ What does it 
constitute? 

A. It constitutes the money that the former owners had 
called mix profit account and they had charged son1e of the 
stores .03¢, son1e .04¢ and some .05¢ per gallon and upon 
advice of 1\tir. Vick, we decided it should all be even, and in 

examining w·ha t was happening to the volume of 
page 53 ~ the business with another man, the CPA Inan, 

Dick Hamlin, we needed this charg·e to keep our 
heads above water; otherwise we 'vould have wound up the 
season in a loss. 

Q. " 7hat did you specifically use the incon1e from this 
money for, as far as the operators of the Dairy Queen Cor­
poration of _Virginia were concerned' 

A. For paying office rent and the wholesaler's license fee, 
the same thing as has been charged to it with those gentle­
men when they had it. 

• • • • • 

A. .89lj2¢ a gallon. 
Q. -a gallon, and then .03¢ a gallon 7 
A .. 03¢ co-op and .35¢ royalty, which brings it up to $1.27% 

or a total of $12.75 per ten gallon can. 
Q. $1.27 per gallon? 
A. $1.271;2 per gallon but this mix is purchased from the 

milk companies in ten gallon cans. 

• • • • • 

page 54} 

• • • • 
Q. Now, the .35¢ royalty is what Y 
A. The .35¢ royalty is what is stipulated in the contract 

'vith the operators that they will pay as royalty fee for be­
ing a Dairy Queen operator. 
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Ql Who gets this royalty¥ 
At Dairy Queen of Virginia, Inc. 
Q! So, your ten gall<>n cans are made up of $8.95 for the 

can \itself, .30¢-that is, .03¢ a gallon on each gallon co-op 
purchasing which you say is used to run your state office, 
your supervisory facilities here in Richmond, and then .35¢ 
perJgallon royalty which is $3.50 per ten gallon can, which 
goe l! as a royalty from the operator to the franchise holder in 
Virginia. Is that what you are saying? 

Al Yes, sir. 
Q~ That makes a total charge per ten gallon can of 

$12.75. Is that what you said 1 
AJ Yes, sir. 
Q.1

1 Now, to whom does the operator pay this $12.75 f 
A. The operator pays it to Dairy Queen of Virginia, Inc. 

I Q. 1Vhat does Dairy Queen of Virginia, Inc. do 
pag~ 55 r with each $12.75? 

I A.. Well, Dairy Queen of Virginia, Inc. pays 
$8.95 to the dairy and keeps the .30¢ and the $3.50. 

Q.; Now, you have been talking several times about a thing 
calle,d volume rebate and you mentioned that this had come 
up ih your conversations in Richmond with Mr. Harris and 
Mr. panaway on that Sunday at the office when you were con­
ferr~ng about this business. Would you explain to us just 
\vhat this volume rebate tl1at you are talking about is? 

A..l "\Veil, some dairies give back what is called a volume 
rebate and I explained that in this letter that went out to 
the bperators, showing them where from one to fifty cans 

I 
per month was used there would be no volume rebate; from 

I 51 cans to 80 cans per month, there would be .02¢ a gallon re-
bateJ and so on up to a maximum of 201 cans or more per 
month, which 'vould be a maximum rebate of .07¢ a gollon . 

• • • • • 

page. 56 ~ Q. This is on a state-wide basis? 

I 
A. Yes, sir. 

Q. How often is this taken into account, monthly or quar-
terlyjiY 

A.. On a monthly basis we get this volume rebate from the 
Pet MiU{ Company. 
_ Q.j So how much volume rebate do you get if each month, 

stater wide, you purchase more than 2000 gallons Y How much 
volume rebate per gallon do you get back? 

A. Seven cents per gallon. 
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Q. Does the Dairy Queen, state-wide, purchase more than 
2000 gallons a month 1 

A. Most months. I think there was often orte or two months 
last year that we did not quality for maximum rebate. 

Q. Now, the figures that you are talking about are the 
Pet Milk Company rebates. Is that what you said T 

A. Yes, sir. 
Q. How many stores are there operating in Virginia now, 

or ho'v many were there during February of 1959 estimated T 
How many stores were operating then, do you know, in 1959, 
as of February, 1959? 

A. As of February, 1959, they showed a total of 31 stores. 
That 'vas for the fiscal year 1958, showed a total of 31 stores 

in operation. 
page 57 ~ Q. How many of these stores, assuming there 

were that many operating right now, how many of 
those stores used the Pet Milk under your operation of" the 
business! 

A. All but three it would have been; two in· Alexandria 
and one in Fans Church. 

Q. The two in Alexandria and the one in Falls Church did 
not use the Pet Milk T 

A. That is right. 
Q. Who do they buy from Y 
A. From the Alexandria Dairy. 
Q. Do they get any rebate T 
A. No, sir, Alexandria Dairy does not give a volume re­

bate. 
Q. So, what you say, all the other stores qualify for the 

volume rebate T 
A. Yes, sir. 
Q. What do you do with the .07¢ per gallon t.hat Pet Milk 

Company pays back to you on all the stores except the three 
in Alexandria? What do you do with the .07¢ Y 

A. As I stated in the letter, that money would be re-dis­
pensed to them monthly; as I got credit from Pet, I would 
in turn make out a check to each store for his gallonage used, 
times the rebate that was allowed for the state, so once each 
month a check goes out of our office to the store operators for 

the gallonage he has used for the month, times our 
page 58 ~ rebate. 

Q. So, each guy gets back-each operator gets 
back .07¢ times the number of gallons that he has used each 
month T Is that essentially what you are saying! 

A. Yes, sir. 



W. L. Harris v. E. L. Dunham 29 

E. L. Du1~ham. 

~- In Alexandria, is that the same volume rebate these 
gentlemen were talking about in their conversation with you 
in Riehmond when they were showing you about the opera­
tiort of the business Y 

.Al. Yes, sir. 
Q. You mentioned some figure of $4500 that you estimated, 

or that they estimated for you at that time as constituting the 
tot~l volume rebate for 1958, I believe you said Y 

.AL Yes, sir. 
Q~ Is that the volun1e rebate that you a.re talking about~ 
.AJ. Yes, sir. 
Ql Did they have a contract with Pet Milk Company or 

\vhe\n did this contract with Pet Milk Company go into effect Y 
Do you recallT 

Al 1958 was the first year it \vent into effect, as far as I 
kno-iv. 

Q~ Was this the last year that ~ir. Harris and Mr. Gana-
\ way l1ad it? 

page 59 ~ A. Yes, sir. 
1 Q. 'Vere they returning the volume rebate to 

the dairy opera tors? 
I • A
1 

No, sir. . 
Q. What were they doing with the volume rebate, as told 

to ybuT 
Al Included as income on the profit a.nd loss statement. 
Q.\ Is that the $4500 that you had talked aboutY 
A. Yes, sir. 
Q.\ Now, you mentioned that Mr. Wendall ~forrison was up­

set tyhen he talked \vith you about finding out that he wasn't 
getting back this volume rebate, that be had found this out 
in Jfly of 1958, I believe that is what you said? 

A.\ Yes, sir. 
Q. And this ·was July of 1958 while Mr. Harris and Mr. 

Ganaway were still operating the business? 
A.l Yes, sir. 
Q. \Is this the same volume rebate that we have been talk­

ing about that he was upset about not getting back? 
A.\ His came from Virginia Dairy, but it \vas a volume 

rebate. 
Q. Did Mr. Harris and Mr. Ganaway say anything to you 

during their conversation with you here in Rich­
page 60 ~ monel or at any other time while you were negotia­

ting for the sale of this business about the fact tha.t 
the o, crators or any operators were upset or that there was 
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dissension among the operators over the fact they were not 
getting the volume rebate ·back? 

A. No, sir. 
Q. Did either one of them ever mention any question about 

these volume rebates 7 
A. No, sir. 
Q. What was your clear impression, or what was said to 

you, conveyed to you by them about the volume rebates, this 
$4500 we are talking about? 

A. That I would be allowed to continue to show it as in­
come as they had on the profit and loss statement. 

Q. Did they ever tell you that the operators thought they 
ought to get it back or were mad because they weren't getting 
it back? 

A. No, sir. 

• • • • • 

page 61 ~ 

• • • • • 

Q·. Now, you were talking about the hostile attitude, 
I think, of the operators on February 19 at the state conven­
tion. Would you tell us what, if anything, happened after 
that date concerning your operation of the Dairy Queen 
business here? 

A. You mean with the operators? 
Q. Just anything, what took place during your operation 

of the business Y 
A. Well, after the state convention on February 19, I 

contacted Mr. Harris and told him that I was dissatisfied with 
the "ray things were going and he related the message, I 
guess, to 1\{r. Ganaway and they called me and asked me if 
there was anything so urgent that they couldn't postpone it 
until a meeting in April at St. Louis, and I said, ''Well, I sup­
pose that will be all right.'' 

Q. Did you have other conversations with them trying to 
reach some agreement about your dissatisfaction with the 
businessf 

A. Not at that time, not as of February­
Q. After that? 

A. Yes, sir. 
page 62 ~ Q. Would you inst relate those brie.fly and tell us 

the results, whether they were good or bad? 
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Q.j~n St. Louis. on the 27thJ 28th and 29th of April1 I 
1net w1th J\tlr. Harris and Mr. Ganaway at the Board meehng 
ther~ and ag·ain repeated to them all the things that had come 
up, ahd Mr. Ganaway listened briefly and left, and Mr. Harris 
and ~sat and discussed this thing, and Mr. Harris said, "Well, 
we will try and work something out for you and we will con­
tact you on it.'' And I indicated to them at that time that I 
was fery unhappy and that as far as I was concerned they 
could! take the business back and give me back my money 
and we would call it quits, and Mr. Harris said, "We don't 
want \the business back.'' So I returned to Richmond and 
n1ade

1 

three successive trips to "Tilmington, on May 13, June 
23, a~d July 29. 

Q. rrhis is "\Vilmington, what? 
A. [\Vilmington, North Carolinia. 
Q. \Which is where Mr. Harris was? 
A. jY es, with the understanding that Mr. Ganaway, Mr. 

Hards, and I would try and arrive at some solution for this 
busin~ss. ltir. Ganaway never showed up at any of the meet­
ing·s. !Mr. flarris was there because that was his home-to 
Inake a long story short, we couldn't arrive at anything that 

1 was satisfactory, so I returned back to Richmond. 
page 63 ~ 

• • • • • 

Q. I notice the letter dated February 23, 1959, and I recall 
yon 1qaking son1e reference to a conversation with Mr. Vick. 
\Vould you tell us what it was that prompted you to return 
theH(l \rebates, these volu1ne rebates frmn the dairy to the 
operators f I think you have said it, but would you tell us 
agnin t 

A. Yes, since Wendall Morrsion had told me he was going 
to Hta~t legal action against Dairy Queen of Virginia, Inc., 
I obviously went to my attorney, Howard Vick, and we 
decidetl, in vew of this legal turmoil 'vhich was going to 
come, jthat I would have to put him on a retainer basis and 
pay h~· $100.00· a month retainer fee because he said he 
"rould ha.ve to be paid for all this work that was coming up, 
so on ebruary 27 I made out the first check for $200.00 to 
Mr. vljick· for payment in January and February of 1959 

as a retainer fee representing an attorney for 
page 64 ~ Dairy Queen of Virgnia, Inc. 

Q Did he give you any advice about what you 
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s·hould do about the volume rebates that the operators were 
complaining about? 

A. Yes, we discussed this at length and decided that our 
best bet was to rebate the volume rebates . 

• • • • • 

Q. You have used the ter1ninology that '''Ve decided." 
Do you have any explanation as to who it was that deeided 7 
Was this a joint decision Y 

A. A decision by Mr. Vick and myself . 

• • • • • 

page 65 ~ 

• • • • • 

Q. N O\v, ~Ir. Dun'ham, how many stores did 1\{r. H~arris 
and 1\tir. Ganaway ten you were in operation currently as of 
the time that they were speaking with you here in Richmond 
a.nd explaining the business to you f Do you remem her¥ 

A. Thirty-one stores. 
Q. After you began to run the business, which you say 

you came to Richmond, I believe, and started running at 
that time, on January 27, 1959, when you returned from Kan­
kakee, Illinois; after that time, how many stores, if any, did 
you discover were operating in Virginia? 

A. There were only 25 stores open for business at the 
beginning of the season for 1959. 

Q. What happened to the six between 25 and 31, what ac-
counting is there for the six stores 7 

A. They quit. 
Q. Do you lrnow \vhy 7 
A. Well Azalea A venue here in Richmond had lost its 

lease in fhe latter part of 1958 or at the end of the season 
of 1958. 

page 66 }- Q. 'Vhat is the end of the season in this business? 
A. Well, they did business up until November 

of 1958-Alexandria, 1\fount Vernon closed-why, I don't 
know. 

• • • • • 
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Q. Y~u said Alexandria-1\Iount Vernon was closed as 
of what date? 

A. A~ of the end of the season of 1958. 
Q. T~e same as the Azalea A venue store? 
A. Danville closed as of the end of the season of 1958; 

Roanok~, Mmnorial Avenue, closed as of the end of the 
season pf 1958, and I kno'v the reason for that one closing. 

Q. "'\V:hat was the reason? 
A. Itl had been condemned by the Healtl1 Department and 

told it !would not be allowed to be reopened until several 
things ~ad been done to put it back in .shape for 1959. 

i Q. All right, sir. That is four of then1. How 
})age 67 ~ about t'he other two 1 

I A. Norfolk and Virginia Beach, Store No.3-

The €ourt: Is that one or two stores? 
Mr. Harris: They are two separate stores. 

A Inl Virginia Beach there were three stores in 1958, all 
franchised through the same man. 

By ~{r.j !farris: 
Q. One of them closed? 
A. ohe of them closed at the end of the season of 1958. 
Q. Ahd the Norfolk store is a different store from that one? 
A. Y¢s, sir. 
Q. ''iben did it close? 
A. As of the end of the season, 1958 . 

• • • • • 

Q. I pelieve you have a. copy. I am going to hand you the 
original and take hack the copy and you can use it, the ori-

, ginal, to speak from and I will give this copy to 
page 68 ~ ~{r. Davenport. "'\Vould you tell us ho'v much vo-

, lume in gallons each of these six stores brought 
in during 1958? 

A. Ybs, sir. In 1958, 1\{ount Vernon had 2,650 gallons; 1958, 
Danville had 6,430 gallons; the same year, 1958, Norfolk 
had 2,5~6 gallons. . . . 

Q. That is Norfolk? 
A. Ybs, sir. 1\{emorial A venue in R.oapoke bad 3,340 gal­

lons; .Azalea Avenue here in Richmond had 5,250 gall?11.s, 
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and the Virginia Beach store had 1,490 gallons, for a total 
of 21,726 gallons. 

Q. This was the year 1958 7 
A. Yes, sir. 
Q. Now, sir, I believe you have testified that the royalty 

which came to the Dairy Queen .Corporation of Virginia 
from eac.h of these stores was .35¢ a gallon. Would that 
be the figure for each of these stores Y 

A. Yes, sir. 
' · Q. In addition, was there any-this cooperative purchas­
.ing charge that you mentioned which you now are assessing 
at .03¢ a gallon for the maintenance and operation of your 
facilities here in Richmond as a state-,vide supervisory or­
ganization, were any of these stores being charged that item 
in addition to the .35¢ a gallon! 

A. Yes, sir. 
Q. Which ones of then1 were being· charged that 

page 69 ~ item and how much were they being charged for 
that item per gallon 7 

A. They were all being charged-! am not sure, they varied, 
th·ree, four, and five cents. The Riclnnond store, I know, 
was being charged .05th¢ a gallon and the other stores, I 
don't know whether they were paying .03¢ or .04¢ 

Q. But it was .03¢ or .04¢, in any eventY 
· · A. Yes, sir. 

Mr. Davenport: 'Vhat year are you talking about, Mr. 
Harris Y 1958, before he took overY 

Mr. Harris: This is 1958 you are talking about? 
The Witness: Yes, sir. 
1\{r. Harris : This is before you took over? 
The Witness: Yes, sir. 

Bv Mr. Ilarris : 
· Q. N o"T' as a result of the demise of these six stores at 

the end of the ~:;eason in 1958, did you receive any income from 
any of those stores during 1959, the first year that you had 
the business? 

A. No, sir. 
Q. That is, did the Dairy Queen Corporation of Virginia 

receive any income from them f 
A. No, sir. 

page 70 ~ Q. Either the .35¢ a gallon or the .03¢, .04¢, or 
05%¢ a gallon in addition to the .35¢ 7 

A. No, sir. 
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Q. ~ow, have any ·of these stores opened since you said 
they (lidn 't open during 1959, have any of them opened since 
their :demise at the end of the year in 1958 7 

A. jDanville has reopened for 1960. 
Q. [Do you know when they reopened? Do you mean for the 

1960 season 7 
A. For the 1960 season. 
Q. You said the season ends in November. When does 

the season begin Y 
A./Well, some stores, Danville, opened in April of 1960; 

somei stores open the .last week in February, others open in 
March, and most all stores, of course, are open by April 1st 
of eabh year. 

Q.jHave any of the other six stores opened besides Dan-
ville1 

A .. Yes, sir, Roanoke Memorial A venue reopened. 
Q. When did they reopen f 
A. April of 1960, the latter part of April, 1960. 
Q. How about any of the other four! 
A. That is all. 
Q.j' Just those two 7 

A. Yes, sir. 
page1 71 ~ Q. Now, I believe you told us that the Roanoke 

I 
Memorial Avenue store had been closed for rea-

sons imposed upon it by the Health authorities iin Roanoke Y 
A.l Yes, sir. 
Q.j And I think you said something about certain things 

wer~ required by them to be done. D·o you ·recall saying that Y 
A.j Yes, sir. The roof had to be repaired or replaced; the 

wa.Ik!-in box had to be repaired. 
Q.j What is that! 
A.

1 
That is a freezer box where we keep the mix; the. Dairy 

Queen machines had to be repaired. They were completely 
·worli out, and the store had to be painted and two windows 
'repl~teed. 

Q.! Who paid for all this7 
AJ I did. 
Q.l What do you mean by ''I did.'' 
Al Dairy Queen of Virginia paid for it-I didn't have the 

mon~y to do it during the year of 1959, so I continued to pay 
ren~ on the store at the rate of $120.00 a month rent for the 
entire year, because I didn't have the money to put it in 
shape according to the Health Department's specifications. 

Ql Was this 1959 7 
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A. 1959. 
page 72 ~ 

• • • • • 

Q. How much money did you have to spend besides the 
rent? ·Y,ou say the rent was $120.00 a month y 

A. Yes, sir. 
Q. That was continuous¥ 
A. Continuous. 
Q. How much did you have to spend to put the store back 

in shape to meet the requirements of the Health Department 1 
Do you know that 1 

A. I have got the figures. 
Q. Would you get them, please, sir? 
A. Yes, sir. In 1960, I spent a total of $1,522.60. 
Q. Did this put the store back in shape to be opened? 
A. Partially. I had to spend more money on it this year, 

but it allowed the store to be opened for 1960, yes. 
Q. Now, Mr. Dunham, with reference to these six stores 

which you have testified about, all of which you said closed 
at the end of the 1958 season, which was in N ovem­

page 73 ~ her, I believe you said you bought the business or 
negotiated with these gentlemen to buy the busi­

ness in December, 1958. \Vas anything said to you by Mr. 
Harris and Mr. Ganaway about the condition or possibility 
that these stores were likely to close a:nd 'vould not be avail­
able for operation during 1959 and thereafter? 

A. Only in one instance and that was R.oanoke J\1:emorial 
Avenue. Mr. Harris told me they did not have an operator 
signed up to take the store for that year as yet. 

Q. vVas that the only thing· he told you about it 7 
A. Yes, sir. 
Q. Didn't tell you anything about the Health Department? 

• • • • • 

page 74 ~ 

• • • • 

Q. Would you state again exactly what these records which 
have been designated Dunham's Exhibit No. 2, what these 
papers are, please, sir? 

A. This is a report of every store, Dairy Queen store, in 
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the s~te of Virginia, showing the monthly gallonage figure 
used iy each store for a yearly total. 

The Court: For what year? 

page 75 r A. F-or the years of 1956, '57, '58, '59 and '60 . 

• • • • • 
, Q. Are you an officer in the Dairy Queen Cor-

page 1:76 r poration of Virginia? 
A. I am the President of Dairy Queen Corpora­

tion of Virginia. Inc., yes, sir. 
Q. I.As such, what salary are you entitled to receive from 

the dorporation 1 
A.jBy minutes of the Board meeting, I am entitled to draw 

$12,000 a year salary. 
Q.IAnd this became effective when? 
A. In January of-I mean February of 1959, the first Board 

meeting of 1959. 
Q. 

1

N ow, how much salary have you actually been paid by 
the ·corporation on a yearly basis since February of 19597 

A. In 1959 I drew $4,000; in 1960, I drew $12,000. 
Q. Have you drawn any other than those two items? 
A. 1961 I have drawn, I think, $2,000. 

The Court: What T 

A.ITwo or three thousand dollars. I can look that up in 
the record, 1961. It was $3,000 in 1961. 

I 
By Mr. Harris: 

Q.jDo you know why the corporation didn't pay you the 
$12,0po a year in 1959 that it had agreed to pay you by the 
minutes or resolution of the Board of Directors 1 Why didn't 

j ·it pay you the additional $8,000? 
pagei 77 }- A. Because we didn't have enough capital to do 
· it, without borrowing· money. 

• • • • • 

page 79 r 
• • • • • 
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Q. Now, sir, if you will step up to the Bench so that we 
can all look at this. I am referring now to page 7 of Dunham's 
Exhibit No. 3, which is this profit and loss statement for the 
fiscal year ended February 28, 1958. I am referring to page 
7 which states at the top that it is the statement of profit and 
loss for the fiscal year ended February 28, 1958 and I believe 
you have testified that this is the profit and loss page that 
these g·entlemen, Mr. Harris and 1\{r. Ganaway, discussed with 
you here in Richmond. Is that what you said 1 

A. That is right. 
Q. Would you show us, by pointing out to the various fi­

gures on this page, designating the amount and the explana­
tion of it to the left, just what figures they showed you as 
constituting the money which would make up the $25,000 a 
year income which you could expect personally from the 
operation of this business? 

A. Yes, sir. They show here as officer's salary, $400.00, so 
I listed that off to the side ; they show next a :!vfanager 's 
Contract for $10,367.92. 

Q. What does that constitute¥ "\Vh·o was the Manager or 
how did they happen to pay that out Y 

page 80 ~ A. Yes, that is the salary paid to Mr. Herbert 
Morrison for State Supervisory activities. 

Q. "\Vas he an employee of the corporation 1 
A. Yes, sir. 
Q. Under Mr. I-Ian·is and l\{1'. Ganaway~ Is that what they 

told you? 
A. Yes, sir. Then, they had clerical and sales salaries for 

$1,421.26. 
Q. What did they tell you that was for 1 
A. For help they had in the office to help to do posting. 
Q. All right, sir. 
A. Then, there is a profit figure from operations of $7,-

354.81, which, added to these figures, makes a total of $19,-
383.99. 

Q. Where did the difference between that and tlw $25,000 
that you 'vere supposed to make come from? 

A. Well, they had estimated a volume rebate fron1 the 
dairies of $4,500, as I have said. . 

Q. Is this the volume rebate that we went into at some 
length that they were keeping Y 

A. Yes, sir, and it didn't show on this because 1958 was the 
first year they had this volume rebated, so by adding that 
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estimated $4,500 to the $19,383.99, you come up with $23,-
1 883.99. 

page 8~ ~ Q. Now, 1\Ir. Dunham, I believe you had testified 
1 that they had-did not have the profit and loss 

statem~nt for the fiscal year ending February, 1959, which 
'vould have covered most of 1958? 

A. ~hat is right. 
Q. Since you were conferring with them in Decen1ber, 

19587 I 
A. ~hat is right. . 
Q. Did they show you, or mention, or tell you about any 

figure~ during the year 1958, and this was the last part of 
that y~ar that you all were talking, so it "rould have been 
about,/ oh, ten months, I suppose-did they mention any_ 
figures for that year as far as representing to you where yolt 
could ~xpect to receive the $25,000 personal income from 1 : 

A. Yes, Herbert MotTison was still in their employ and 
w·as d~a,ving similar salary for 1959 and, in fact, they brought 
in addiitiona.l help, a Mr. Harvey Welborn, in the office, and 
he wa~ dra,ving a stipulated a1nount as salary. And at that 
time their ·checking· account showed a balance of some $10,000 
still left in the bank. 

Q. IDid they show you any figures, facts and figures from 
any place about what had taken place, such as the items that. 
they s!ho,ved you on the 1957 balance sheet; that is, the one 

I that ended the fiscal year 1958 Y You mentioned 
pag·e 82 r the specific figures they showed you, such as officer . 

/ salary, a Manager's contract, and bo'v much n1one37 
each of those constituted; did they show you any comparable 
figures for the year 1958 to show the same items on the state~ 
ment wou just testified from? · 

A. Not totalized because there was no total statement at 
that t}me. 

Q. What did they tell you l1ad taken place as far as these 
items /'vere concerned during 1958? Do you recall? Did they 
tell yqu anything about 1958? 

A. jY es, they told me 1\{r. Morrison was still in effect dur­
ing 1958 and had drawn a similar salary out of the business 
for tl¥tt year, as he had the previous year. 

Q. jWhat did they tell you about the officer's salary, if any­
thing~ Did they mention any figures about how much officer's 
salary had been Y 

.A. ro, except they showed me where there was $10,000 
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cash left in there which would not remain to me. They 'vere 
going to draw that out before they sold the business. 

Q. How about clerical and sale salary which was another 
item on the 1957 statement 1 

A. Yes, they said a Mr. Harvey Welborn had taken the 
place of the clerk, or sales he referred to in the profit and 

:loss statement for the previous year because she 
page 83 ~ had to resign. 

Q. Did they tell you anything about the volume 
rebate item which was $4,500 on the 1957 staten1ent 1 Did 
they tell you about anything you could expect or what had 
taken place with relation to this in 1958? 

A. Yes, sir, we didn't have any such thing as a volume 
rebate in 1957 and thev had told me that and it wouldn't 
ShO\V up On the profit and loss sta.teJnent, and we estimated 
that to be around $4,500 income for 1958 . 

• • • • • 

page 84 r 
• • • • • 

Q. You have mentioned your conversations with 1\!Ir. Mor­
rison and you have mentioned the hostility which 

page 85 ~ was expressed by the operators at the state con-
vention in February, 1959. Was his or was it not 

the first occasion, or was this the first occasion that you had 
been n1ade aware of the dissension or hostility an1ong the 
operators throughout Virginia? 

A. Yes, sir. 
Q. Did you have any idea that this existed before these 

incidents 1 
A. No, sir. 
Q. Now, l\1r. Dunham, if you had known, prior to your 

agreeing to purchase this business, and had been told that by 
Mr. Harris and Mr. Ganaway, that there was a great deal of 
dissension among the operators in the Dairy Queen in Vir­
ginia throughout the state, and if you had been told by them 
that there was some question as a result of this dissension as 
to \Vhether or not the corporation could continue to retain 
as income the volurne rebates that we have discussed and 
which figures were mentioned at $4,500, would you have pur­
chased the business if you had known then what you found 
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out in February of 1959 at the state convention in your 
con'lersations with Mr. Morrisson? 

A. No, sir. 
Q~ Would you have purchased the business from these two 

gentlemen if you had known and if they had told you that 
I these six stores which you have testified about, 

pagJ 86 ~ all of which closed in November of 1958 and all 

J of which you have testified they did not tell you 
abo t, would you have bought the business if you had known 
prio~· to agreeing to purchase it, would you have bought it 
if you had known these stores were going to close or had 
closed' 

AJ No, sir. 

pagj 87 ~ ·• 
. 

• • • • 

• • • • • 
I 

Q. I gather from what you said with reference to that that 
~Ir. 1Ha.rris and ~{r. Ganaway made you aware of the fact 
there was a man named Herbert Morrison and that he existed 
and ~·an the business and that you knew of him when you nego­
tiated for the sale? Did you know of him at the time you 
wer~ talking· to these two gentlemen 1 

A1 Yes, sir, they had informed me that the reason they 
'ver~ selling the business was that ~{r. Morrison's health ba"d 
fa.ih~d and they did not have a man to put up here, so they 
decided to sell the business, said he had suffered a stroke 
and been touched mentally and was under a doctor's care 
and taking· sotne kind of pills, ~{r. Harris said . 

• • • • • 

Q. Did it ever occur to you after that conversation about 
~Ir. Morrison to go see ~{r. ~forrison and talk to him 
you~self? 

A. No, sir. 
I Q. Why not? 

page 88 ~ A. First of all, I thoug-ht he was sick and, se-
1 condly, I thoug;ht he might-wouldn't be in any 

position to tell me anything- that they had been already able 
to t~ll me. They owned the business. 
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Q. Fron1 what you have said, you haven't indicated that 
you made any attempts to gain any information about the 
business except. from Mr. Harris and 1\{r. Ganaway. Did you 
make any attempt to find out from some other parties, such 
as Mr. Morrison, or somebody else, and attempt to verify 
anything Mr. Harris and Mr. Ganaway were tailing you! 

.A. I contacted no one other than Mr. Harris and Mr. 
Ganaway. . 

Q. Did they ever suggest to you that you contaet somebody 
elsef 

.A. No, sir. 

• • • • • 

pa.ge 90 ~ CROSS EXAMINATION. 

By 1\{r. Davenport: 
Q. When did 1\{r. Herbert 1\forrison leave the Dairy Queen, 

Mr. Dunham¥ 
A. I beg your pardon 7 
Q. When did Mr. Herbert 1\iorrison leave the Dairy Queen? 
A. As of December of 1958. 
Q. Shortly before you were in Richmond f. . . 
A. Yes, sir. ~-
Q. Did you inquire of 1\Ir. Ganaway or :Nir. Harris as to 

whether Mr. 1\forrison might be consulted by you? 
A. No, sir. 
Q. Did you inquire of either of them as to .,vhether tl1erc 

was any operator in Richmond with whom you might con­
sult¥ 

A. No, sir. 

• • • • • 

Q. I understood your testimony to be that wl1en 
page 91 ~ you 'left Mr. Ganaway in Florida that you said 

then, in effect, that you would meet in Richmond 
and make your decision as to whether you were interested in 
buying Dairy Queen after you saw the records. Is that cor­
rect? 

A. Well, in essence, what I thought I said was that I 
would return to Kankakee first of all to see if I could raise 
the additional money to buy the business and it was on the 
phone conve-rsation with him that we decided to meet in Rich­
mond. 
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Q. And that was the time you said that you wanted to 
come ~o Richmond to meet in Richmond so you could see the 
books~nd records and decide whether or not you were inter­
ested in buying the business 7 

A. es, sir. 

• • • • • 
Q. Now, you came to R.ichmond on a Sunday Y 

page 92 ~ A. Yes, sir. 
Q. And you went to the Dairy Queen office with 

:h{r. Harris, Mr. Ganaway, and Mr. Vick7 
A. N·o, Mr. Harris and Mr. Ga.na,vay. 
Q. Mr. Vick was not present Y 
A. No, not until after he cmne to pick us up; Ed Hardy 

took us out there. 
Q. How long were you at ~Ir. Viek's office~ 
A. Mr. Vick's office? 
Q. At the Dairy Queen's office! 
A. Dairy Queen office about, probably, half, three-quarters 

of an hour. 
Q. lAnd it was at that tin1e that you saw the profit and loss 

statement for the year ending February 28 previous to that? 
A. Yes, sir. 
Q. ''\7]1ich would have been for the operating year 1957? 
A. Yes, sir. 

• • • • • 
page; 93 } 

• • • • • 
Q. What other information did you request at the time of 

that conference Y 
A.~ None. 
Q.

1 

What questions did you ask with reference to the busi­
ness. other than to see the figures in the profit and loss state­
ment for the previous year? 

Al None, other than the fact that they show me where 
theil were going to get this $25,000 from that they advertised . 

• • • • • 
page 95 ~ 

• • • • • 
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Q. Did J.\!Ir. Harris or Mr. Ganaway show you at the time of 
that conference the monthly statement for the year 1958, the 
current year, monthly ·operating statement? 

A. vV e didn't have any monthly operating statement. 
Q. '\Yell, did he not show you figures for each operating 

month since ~{arch of 1958? 
A. There are no monthly statements prep~red. There is 

a general ledger for the company wherein everything is en­
tered, credits and debits. 

Q. Did you ·look at the general ledger Y 
A. Yes, sir. 
Q. Did you ask any questions with reference to the general 

ledger? 
page 96 ~ A. Not to my knowledge. 

Q. Mr. Hardy was not there at that tiine, was he? 
A. No, sir. 
Q. You met ~{r. Hardy the next day? 
A. Yes, sir. 
Q. Were you not asked if there were any questions you 

wanted to ask Mr. Hardy with reference to the records and 
the financial condition f 

A. By 1\fr. Hardy, yes, sir. 
Q. Did you ask hiln any questions~ 
A. A couple of questions I asked him, yes. 
Q. Was there anything that you asked to which you got 

an unsatisfactory ans,ver 1 
A. No, sir. 
Q. Did you get any answers that have subsequently proven 

to be untrue? 
A. FromhimT 
Q. Yes. 
A. No, sir. 
Q. Did you get any answers with reference to the finances, 

from anybody, which subsequently proved to be untrue? 
A. Will you repeat that f 
Q. Did you get any answers from anybody with whom you 

were conferring that day with reference to the 
page 97 ~ financial records of the company that proved to be 

untrue? 
A. In a sense, yes. 
Q. In what sense? 
A. Well, getting back to this $25,000 figure, they implied 

to me that the business would pay me $25,000 a year net 
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salar~ and assured me that it would continue, that that is 
why they advertised it that way and that is why I bought 
the business. Well, subsequently, I found that six stores 
were not even open for business, so that was an unsatisfactory 
answ~r as far as I am concerned. 

Q. f asked you if they showed you or gave you any in-
form~tion about the finances of the company1 

A. rrhe finances of the cmnpany f 
Q. ~hat subsequently proved to be untrue? 
A. ~'m sorry. The finances of the company, no. 
Q. Did they tell you anything about the condition of the 

I 

comp~ny that subsequently proved to be untrue Y 
A. jYes. 
Q. f\Vhcn 1 
A. 1They made the remark, Mr. IIarris made the remark to 

me tliat there was not an operator, I would have to get an 
oper~tor for Roanoke Memorial A venue store. 

Q. ~as that untrue? 
A. In a sense, yes, sir. 

Q. What do you mean, ''in a sense''' 
page 

1

198 ~ A. Because it had been closed by the Health 
Department and until I spent certain monies get­

ting it ready for business, there was no sense in getting an 
oper 1 tor for it. 

Q'. When had it been closed? 
A. At the end of the 1958 season. 
Q. Bywhom? 
A. By the Health Department. 
Q. Do you have any records to show when that was closed 

by tile Health Department? 
A. I don't. 
Q. You don't? 
A. No, sir. 
Q. And how· did you determine that it was closed at the 

end of the 1958 season? 
A.j Because when I went to reopen it, I was informed by 

the ij:ealth Department I couldn't reopen it until these things 
had been done that had been told the Dairy Queen of Vir­
ginid. Inc .. in the last of 1958. 

Q.j That had been told the Dairy Queen of Virginia as of 
the last of 1958? 

A.l Yes, sir. 
Q. And you 'vere in Richmond negotiating for it as of the 

last of 1958? 
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A. There is a difference. November of 1958 
page 99 ~ ends the season for Dairy Queen, the last of 

October, and I was in Richmond as of December of 
1958. 

Q. Weren't you told that the Alexandria-that the opera­
tor at the Alexandria store had given up his franchise or 
lease, or whatever it wasT 

A. No, sir. 
Q. Were you not told that Y 
A. No, sir. 
Q. When did you find that out? 
A. When it didn't open for 1959. 
Q. '\Vhen did you find out it wasn't going to open in 19591 
A. Well, when he didn't show up at the state convention 

and the store just didn't open, so then I started making 
inquiries and found out he had closed as of the last of 1958. 

Q. What method of inquiry did you use? 
A. I called Herbert Morrison. 
Q. And that was when T 
A. In February, 1959. 
Q. But you had not talked to ~{r. Morrison at the time 

you bought the company or before you bought the company Y 
A. No, sir. 

Q. When the man didn't come to the state con­
page 100 ~ vention a month later or six weeks later-when 

was the state convention, incidentally? 
A. February 19, 1959. 
Q. You then called Herb Morrison 7 
A. Yes, sir. 
Q. Who else did you ask Herb Morrison about? 
A. About the Danville store. 
Q. You knew the Danville store was not open, did you Y 
A. I found <>ut. 
Q. You knew it before, didn't you T 
A. No. 
Q. Did you buy this business and not make any inquiry 

with reference to any of these stores as to whether they were 
in good standing? 

A. Not one single one inquiry, no. 
Q. You made no inquiry? 
A. No, sir. 
Q. And all the records were made available to you, weren't 

they, Mr. Dunham? 
A. Here in December, the 29th or 28th of December. 
Q. Did they refuse to answer any questions you asked with 
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reference to any of the stores ·or any of the records of the 
company! 

\ A. I didn't ask them any questions, no, sir. 
page 101 ~ Q. Did they volunteer any information to you 

I 'vhich was false? I have asked that question be-
fore and I ask it again Y 

Al No, sir . 

I 

page 104} 
I 
I 

• • • • • 

I • • • • • 

Ql Before you left the conference on Sunday, you told Mr. 
Ha~ris and 1\{r. Ganaway that you were satisfied and wanted 

· to go through with the deal. Isn't that right? 
page 105 ~ A. Yes, sir. 

I 

• • • • • 
pagb 106} 

• • • • • 
Q. Did ~Ir. Harris suggest that you ask Mr. Hardy any 

quertions you wanted to 7 
.Pl. Yes, sir. 
Q. Now, in your complaint, your cross bill, you have alleged 

-I\ am referring to paragraph three at the bottom of page 
two, reading an excerpt from it. You have alleg·ed that "be­
cause Dunham was unable to see the profit and loss statement 
of the Dairy Queen of Virginia, Inc., as it had not yet been 
prepared, and in view of the fact that the books of the cor­
poration did not reflect the true condition of the corporation, 

· or the knowledge of Ganaway and Harris, Dunham relied 
upolu the fraudulent statements of Ganaway with respect to the 
tru~ stock of Dairy Queen of Virginia, Inc., and the condition 
of ~e corporation.'' 

'fhat books of the corporation did not reflect the true con­
dit~on of the corporation Y 

A. The big master book that is in the office of Dairy Queen 
of -p"irginia, Inc., and also the statement to the effect that 
they had this income from volume rebates. 
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Q. What books of the corporation did not 
page 107 r reflect the true condition of the corporation Y That 

is my question. That is what your allegation is. 
A. I have a copy of the book showing volume rebates by 

months which was there in the office that they showed me. 
Q. Was that false? 
A. No, it 'vas not false. 
Q. What was in the books which did not reflect the true 

condition of the corporation f 
A. I don't know how to answer that. 
Q. You alleged it, or your attorney did for you. 
A. Well, because my complaint is-
Q. I didn't ask you what your complaint is. I asked yon 

what books did not reflect the true condition of the corpora­
tion. 

A. Well, I don't know how to answer it. 

• • • • • 

REDIRECT E~XAMINATION. 

By Mr. Harris: 
Q. Mr. Dunham, you have testified on direc-t 

page 108 ~ examination concerning the dissension among tho 
operators with reference to the volume rebateR 

and you have also testified that the gentlemen, 1\{r. I-I a rris 
and 1\{r. Gana,vay, in showing you the profit and loss stnt~­
ment, showed you, in addition, a little book t11at l1ad a list of 
the volume rebates in it that they had received from the PClt 
Milk Company and they represented to you that they l1ad hoCln 
retaining these, the corporation had been retaining- theRe 
items which amounted to some $4500 and that this 'vould he 
considered income of the corporation. Isn't that what yon 
said on direct examination? 

A. Yes, sir. 
Q. Did the books of the corporation or any of the records 

of the corporation reflect otherwise 1 
A. Well, that is why I couldn't answer l1is question. Tho 

books reflected that it showed as incon1e as of that date, yes . 

• • • • • 
page 109 r 

• • • • • 
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Q. After you took over the operation of the business, what 
did ybu discover ·with reference to the volume rebates that 
these lgentle1nen had told you you could keep? 

A. ~ discovered that according to my attorney that we 
should not keep them. All we were entitled to keep was the 
.35¢ rbyalty. 

Q. Was tl1is a condition of the corporation that wasn't 
reflecikd in the books that these gentlemen showed you Y 

I 

• • • • 
Q. Your answer is yes 1 

page 110 ~ A. Yes. 

• • • • 

• 

• . I 

Q. ·Did the books of the corporation show bow many stores 
'vere bperating at the time that these gentlemen showed you 
the bo!oks in December of 1958 T 

A. Yes, sir. 
Q. Jllow n1any stores were operating? 
A. Thirty-one. 

I Q. And when you took over the business in 
page 111 ~ January of 1959, how many stores did you dis-

1 cover were operating? I believe you said earlier-
A. Twenty-five. 
Q. 1fow, did the books that these gentlemen showed you 

then r~flect that there were actually 31 stores operating? 
A. Yes, sir. 
Q. 1:\)id this subsequently turn out to be true or untrue? 
A. ~ turned out to be untrue. 

I • • • 0 0 

1 RECROSS EXA:h1INATION. 

By M~. Davenport: 
Q. 'fha.t books show l1ow many stores w·ere operating in 

Decemper, the 28th or 29th, 1958? 
A. ~his spread sheet showing store volume by months. 
Q. 'J1hat is Exhibit 'vhat? 
A. Exhibit 2. 

• • • • • 
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Q. How many stores showed any volume for 
page 112 } December, 1958Y 

A. How any stores on the 1958 statement are 
you speaking about Y 

Q. Yes, sir, for the month of December. 
A. For the month of December there 'vere 1, 2, 3, 4, 5, 

stores. 
Q. That showed what? 
A. That showed gallonage used for the month of December. 
Q. And how many stores showed gallonage in the month 

of November? 
A. I'm ·sorry, no, there were only three stores showed gal-

lonage for 1958 in December. 
Q. All right, sir. How about in November? 
A. November, there were 16 stores. 
Q. Now, what record showed that there were 31 stores 

in operation at the time you were talking to Mr. Ganaway 
and Mr. Harris? · 

A. This same spread sheet. It is listed by n1onths; under 
J nne and July there were 31 stores in operation. 

Q. J nne and July? 
A. Yes, sir, and for months previous. 
Q. Ho,v many stores do you have now? 
A. Now, 25 stores-no, I'm sorry, 26 stores-I'm sorry 

again. 28 with two that have been opened this year . 

• • • • • 

page 114} 

• • • • • 

REDIRECT EXAMINATION. 

Bv Mr. Harris: 
· Q. Mr. Dunham, I gather from what you have 

page 115 ~ said about the end of the season and so on, you 
said, I think, that the season is over in this busi­

ness in Nove1nber of 1958. When did you say the season 
begins? 

A. lJ sually, ].{arch 1 of the year and ending as of October 
of each year. 

Q. What are the so-called peak months of the business like 
this? 

A. June, July, and August. 
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• • • • • 

Q. Did they specifically mention to you in conversations 
the ndmber of stores they had that operated? Where did you 
get th~ 31 stores that you have said you were told existed Y 

A. They showed me this spread sheet of the stores' volume. 
I 

page l16 r The Court: You are again referring to De-

J fe~dant Dunham's Exhibit No. 2. 

By .. Harns: 
Q. That spread sheet shows 1959 which, of course, was not 

on th~re at the time they were showing it to you. Isn't that 
rightti 

A. rhat is right 
Q. $o, when you say they showed you the spread sheet, 

what year ·was ~t they were showing you Y 
A. Well, I saw for 1956 and '57 and '58, up through N ovem­

ber of 1958. 
Q. And how tuany stores did those spread sheets show as 

actively operating during the peak months of those yea:rs? 
A. Thirty-one stores. 

Mr. Davenport: It has to do with this profit and loss 
statement. The question relate·s to the volume 

page 117 ~ rebate and what the circumstances were at the 
I time of his conference, and I believe he testi-

fied thit they told him a figure of something like $4500? 

A. Estimated $4500. 

By Mt. Davenport: 
Q. Estimated for a year and that, he considered, was one 

of the I facts reflecting in the records which were inaccurate. 
Is that correct Y 

A. 'tes, sir. 
Q. Now, in your Exhibit No.4, which is the Certified Public 

Accou:btant's report for the year ended February 28, 1959, 
I see ~n item called ''Gain on Sale of Mix, $4,214.99,'' listed 
under !sales. Is that the item to which you are referring or 
of which the estimate was made of $4500.00? 

A. G-ain on Sale of Mix, yes, sir. 
Q. ']fhat is the same item? 
A. That is the same item. 
Q. Well, as of the time that the books were audited, ap-
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parently from the report, the books of the company were cor­
rect with reference to the volume rebate, were they not T 

A. Yes, sir . 

• • • • • 

page 126 ~ HERBERT R. MORRISON, 
being first duly sworn in behalf of the Defendant, 

E. L. Dunham, testified as follows: 

DIRECT EXATh1IN.A.TION. 

By Mr. Harris: 

• • • • • 
Q. Mr. Morrison, during the period of 1956 until around 

the latter part of 1958, did you have any connection with the 
Dairy Queen of Virginia, Inc.? 

A. Yes, sir. 
Q. What connection T 

page 127 ~ A. I was State Manager. 
Q. Who employed you 7 

A. Mr. W. L. Harris and Mr. Kenneth Ganaway . 

• • • • • 
page 128 ~ 

• • • • • 
Q. Then what happened? 

• • • • ·• 
page 129 ~ 

• • • • • 
I believe it was the next day that Mr. Harris called me and 

told me that I had been selected to become the State Manager. 
With that, or very shortly thereafter, I think January 3 or 
4 of 1956, I moved to Richmond with my family, setting up 
a state office in my home and, of course, the state and national 
convention came right behind that. 
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• • • • • 

page r1.30 ~ 

• • • • • 

It was the following November or December that we had 
our first advertising meeting of a group of state operators 
or st(ire operators throughout the state and they were some 
of m~ best operators and we met at the William Byrd Hotel. 
It W8$ during that meeting that Ivir. John Ring called me 
asi~~ jand showed me a mix bill he had gotten from Southern 
Dairies. 

Q. Mrho is he? 
A. He was a franchise holder and Dairy Queen operator 

from ~1 he City of Danville. He showed me the bill and it was­
a bill that was supposed to have come to the office. 

page 131 ~ He had gotten it. 
Q. To your office 7 

A. [Yes, to the state office. · 
Q. jWho was the bill from? 
A. IThe bill was from Southern Dairy in Danville. 
Q. JA.H right, sir. Go ahead. 
A. saw the bill. He said, ''What is the meaning of this-

• • • • • 
page 132 ~ 

• • • • • 
A. Mr. Ring showed me the bill and asked me to explain 

it. At that time I was flabbergasted because I hadn't known 
of any previous bill sent directly to the store and I couldn't 
understand it and I forget now how we got around it, but I 
never+ could explain it satisfactorHy to Mr. Ring, however 
hard II might try. 

Q.IIWhat was it about the bill that bothered you Y 
A. W eU, there was a difference in price of what he was 

payin,g and what the bill was for. 
Q. o was he paying? 
A. Us, direct. 
Q. Us whoY 
A. To the <>ffice. 
Q. The Dairy Queen Corporation of Virginia Y 
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A. Let me go back a minute. When the contracts were set 
for mix deliveries throughout the stores, the state franchise 
holder or Dairy Queen of Virginia, Inc., in this case, guar­
anteed paJinent of all these bills frmn the different dairies, 
so the mix was; delivered directly to the store and billed to 

Dairy Queen of Virginia, and we in turn paid for 
page 133 ~ the mix weekly and received weekly reports from 
· all the operators showing the amount of mix 
they used, the price and amount of royalty required. Mr. 
Ring went home that night in a little heated state, I might 
say, and about a month later on one of my trips throughout 
the state, he jumped me about it again-

~:fr. Cogar: What year are we talking about' 

A. We are talking· about 1957, in November of 1957. 

By Mr. 'Cogar: 
Q. That was the first time he showed you this invoice¥ 
A. ·Yes-I'm sorry, it was November, 1956; it was before 

the 1957 season started. The contract had been go-tten ;for 
the mix and this was prior to that: · · · 

By Mr. Harris: 
Q. All right, sir, go ahead. 
A. So, Mr. Ring said, ''I will tell you this : I am going 

to operate this yea:r. Next year I am either going· to buy 
my mix independently or I am going to withdraw from. t}le 
Dairy Queen organization.'' And I proceeded to state the 
franchise agreement to him and he said, "I don't care. That is 
the set-up and I am going to do it. I am not going to pay 
this price." So I made-I don't know whether it was a 
letter! or telepl1one call to .~fr. Harris and :hfr. Ganaway or 
whetlier or not .it was a meeting. I just can't remetnber-

.. Q. A pprroximately when wa~ this? 
.page 134 ~ A. This was before the season, before the 

1957 season started. 
Q. All right, sir. 

: - A. This -was his last op~ra~ing year as Dairy Queen. 
Towards the last of that yeai~· tlie.,·a~reement was reached be­
tween Mr. Ring and myself, and),'vhen I.~ay myself, my ap­
proval came from Mr. Harris and lVIr. Ganawav to allow 1\fr. 
Ring to buy his mix independently in 1958, simply pay us the 
royalty. And the reason it was done, because we did not want 

r· 
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to lose a high volume store at that time. You might say we 
were still crawling. 

• • • • • 
Q. rro answer my question about the call, you started 

to 1nal\:e smne remark about a call to Mr. Harris or Mr. 
I Gana}VayY 

A. [:Mr. IIarris was present at that advertising meeting; 
I 1\{r. Harris, he was present in the William Byrd 

page !135 ~ Hotel. 
! Q. 'Vhen was this, now~ 

A. [n November, I think, of 1956. 
Q. !An rig·ht, sir. Go ahead. . 
A. ~nd I told Mr. Harris afterwards, after the meeting, 

exactly what the conversation was that was, frankly, held in 
the b~throom. 

Q. iYou are talking about the conversation with 1\tfr. Ring? 
A. ·:ves, tl1e conversation with Mr. R.ing, and I do not re.­

tnem]jer what his answer was. However, when Mr. Ring came 
up w~th the agreement to g·o in 1958 and buy his o'vn mix, 
it was agreed upon and he did so for 1958. 

No-t", when I went out and got the mix prices, that was the 
first ~ime I had become_ aware that that was not a general 
practice. 'Vhen I came to the State o~ Vjrginia as a State 
l\ianag~r and wa~ very shortly thereafter appointed ~xecutive 
'Tice President and allo,ved to buy two sha.res of stock, I had 
l)een ppera.ting unrler 1\{r. Harris a:n,cl, .as. I ,.said before, l1e 
had treated nie like a father. ··I ~1~d no reason to doubt any­
tlting I he said or did as far as tpe pper~ting was concerned. 
I felt 

1 
this 1\ras a legitimate transaction and that every state 

was doing the san1e thing. I had no reason to think otherwise, 
until ~ started getting this con1plaint and, of course, 1\{r. 

Ring.;w~sn't too. quiet about it and I got, at the 
page 36 r end of that year-

1 Q. "Which year,, . · 
A. End of 1957, I went out and contacted the dairies. I 

g-ot. tHe n1ix prices 9r contra~t prices for the following season 
"rhichl was 1958. I believe it was four different dairies tha.t 
snppl,ed us mix in 1958. The arrangement was a mix rebate 
over ~nd above so many g·allons. It was pro-rated so that 
the more mix you used, the more rebate you got back. And 

. with .. this infor~tion, l went to Atlanta., Georgia, to a na­
tionaf 'convention at which time I gave Mr. I-Iarris prices 
from the different dairies and I remember very distinctly 
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he was laying on the bed relaxing, propped up with a pillo,v, 
and I was sitting in the chair talking to him and he told me 
then 'vhat to charge the stores. Now, every store with the 
exception of Richmond, had the same price, overall price, 
due to the fact tha.t any convention or any get-together of 
operators, they could discuss the price and find out if there 
was a difference that each was paying, so most of the 
others paid the same price 'vith the exception of the four 
Richmond stores at that time. 

In July of 1958, right in the middle of our season again, 
Mr. Wendall Morrison who, I might add, is no kin to 1ne, was 
opening the franchise for the Richmond area and had three 
stores, approached me one day with a. bill, I think, from 

Virginia Dairy. 
pag·e 137 ~ Q. Were you buying mix from Virginia Dairy 

at this time f 
A. Yes, we were, for the Richmond area. This bill also 

showed a difference in our cost and the cost to the stores, and 
he .being President of the Virginia Operators Association 
and Store Owners, became highly indignant. 

Q. You say he was President of it 7 
A. Yes. 
Q. What was this organization he was President off 
A. It 'vas the Operators Association. 
Q. What operators? 
A. The state operators of Dairy Queen stores, individual 

stores. 
Q. When had that been organized, do you know? 
A. I think that was organized in 1956, I believe. 
Q. Were all the operators a member of this org·anization? 
A. Yes. 
Q. Go ahead. 
A. I forgot wl1ere I was. 
Q. You were talking about Mr. Wendall Morrison's con­

versation 'vith you about it. 
A. He told 1ne then be had no intention of going along 

with it. He was going to see the other operators and let it be 
known he knew it and he was going to be sure 

page 138 ~ that they knew it. 
Q. What month? 

A. July, 1958. 
Q. Go ahead. 
A. In August of 1958, which Is the following month, I 



W. L. Harris v. E. L. Dunham 57 

Herbert R. Morris.on. 

wrote a letter to Mr. Harris and Mr. Ganaway for an im­
port~nt meeting- in Richmond. We had some important things 
to dtscuss and as soon as we could get together, the better 
off We would be and Mr. Ganaway replied he could not leave 
'Vest Palm Beach, Florida, and suggested we have the meeting 
ther~, which was done. That was agreeable with Mr. Harris, 
so Mr. Harris and I went to West Palm Beach and had a 
meeting called by myself to discuss the problems of the com-
• I 1ng year. 

Q. , What were those problems that you discussed 7 
A. , 'V ell, first, we had Mr. Ring who had bought mix in­

dependently in 1958, had informed us that he was not going 
to open at all in 1959, regardless of what the consequences 
wereL 

Q.l His store was where? 
A. Danville, Virginia. We had a store, a company owned 

stor~ in Roanoke, Memorial Avenue, that had been orally con­
demned by the Health Department. I had gotten some figures 
on itl\ and it was approximately $5,000.00 to fix it up in first 

class shape, in my opinion. 
pagej· 139} Q. Did you tell that to Mr. Harris? 

A. We discussed all these. We had lost the 
Mount Vernon Avenue in Alexandria. We had Duke Street in 
Alexandria that was in serious trouble ; we had a store in 
Norfnlk that was in serious trouble; we had one in Ports­
moutfh in serious trouble. We had a store in Roanoke that Mr. 
Buc~, the owner and operator, owed everybody in the country. 
Let me see, we had a store in Franklin which the company 
own~d and that had blown up and the operator had pulled 
out. jw e had several stores that were in bad financial trouble, 
Fall~ ·Church, Front Royal; there were approximately ten in 
all. I don't know how many I have named, but we discussed 
this thing at length about the stores. We discussed about the 
knowledge of the mix profit-

Q. What do you mean by ''knowledge of the mix profit?" 
A.

1 

I mean that the operators were aware of it and were 
begiqning to show great unrest. I don't know how else to 
put it. 

Q. What was it about the mix profit they were aware of 
that was causing the unrest, that you recall Y 

A. In plain English, it was the up-charge which was used 
for advertising and so forth, and I would like to bring that 
out. There was a mix profit, however it was always done at 
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the convention that ~Ir. Hardy of Hardy and 
page 140 ~ Irvin, which was a -QP A that did our books, read 

a mix profit report in the year so broken down that. 
it passed over the operators' heads, that they weren't aware 
of it. That was done every year. That was a must. 

Q .. This.mix profit that you are talking about was how much 
per gallon? 

A~ Let me see, per gallon was three four, five cents. I knew 
it by cans, ten gallon cans, thirty, thirty-five or forty cent~. 
It amounted to thirty-fiv~ hundred, forty-five hundred a year, 
I don't know. It is on the books and it was kept in a separate 
account. I think I 'vas in Florida, wasn't it' 

A. Yes, in Florida, discussing this ·with 1\fr. Harrh:;._ 

Mr. Davenport: What year? 

A. Septell!ber, 19.58. 

By Mr. Harris : 
Q. ·That is when he was in Florida. 
A. This 1neeting·, I brought out all the thin.g-s I could think 

of t]J~t,vere coming up that I felt that they should know m1d 
be . a:w·are of. 
· Q'. 'W. ould you list those things an~ specify tliein ! Yon hnY£l 

already" men~ioned the ten stores, the problems with thosl'; 
you mentio~ed the dissension among the operators about thr 
nux Pt9fit, the three, four, five cents depending on which 

.. · · store got charged whicl1. itmp. Wbat el~e did you 
pag·e 141 ~ discuss? , .· .. 

A. 'Ve also discuss~P, grills in the~c stoJ'<'~. 
Some of them had them and some didn't. Quite a few wantNl 
them d,ue to the long season and more profit for thmn, and T 
remember distinctly right in the middle, practically, of thP 
~onversation 1\fr. Harris said, "How about the company hnr­
Ing· .. my shares of stock?" 
. . •. ~. .. • • 
~age 142 ~ 

• • .. • • 

. Q .. Did the corporation have any profit to buy the :.;foek 
·with that vou knew of? 

A. If I am not sadly mistaken, the corporation Wfll' showing 
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a deficit at that time and I believe the words of Ed Hardy 
were! that a company showing a deficit could certainly not 
buy 9utstanding stock. I believe that is the very words. 

Q.).That is the information you said you conveyed to Mr. 
Harris? 

A.t· No,::(. conveyed it to Mr. Ganaway. I considered that my 
duty as an executive vice-president to keep Mr. Ganaway and 
M:r. , arris posted as to what was going on in the State of 
Virginia and that I tried to do. Now, that was, like I say, 
in S~ptember. 

1 Q. 1958? 
page

1

1. 143 ~ A. 1958. Things went very-from bad to worse. 
Q. In what way? 

A. V\Tell, I don't know At that point, maybe, it was when 
I blocked the sale of the stock, I don't know, but there is a 
lot of difference at that point. There seemed to be a wall 
gettihg thicker every day. Nothing I suggested was satisfac­
tory~'! There could possibly be no policy changes. They had 
told me that, so with that in mind I resigned in writing, re­
gistered mail, return receipt, to both Mr. liarris and Mr. 
Gan~way._. I don't know exactly when that 'vas. I think it 
was iJ) ·No_vember. However, I worked out the given time 
almo~t, · I noticed the last posting on the ledger was December 
10, 1~58 -and· my notice stated December 15 . 

• • • • • 

Q. Mr. ~rorrison,. you,hav:e. m~ntioned the unrest, I think 
that as. the term you· ~sed, among the operators that you 
conv yed.J9' .t~ese gentle~.~ll.-. in Florida. in Septem?er, 19?8. 

: -D1d you have ,any further conversations 'v1th 
pag_e

1

144 ~ them concerning ·these. d. ifficulties, if that is the 
. expression to use, behyeen the operators and the 

corporation or the state franchise organization, after that date 
befote vou resigned, that you discussed with them? . 

A.~ V\Tell, did I have any further·· discussion before I re-
sign~d' · · .'' 

Q. fYes, sir, about the _problems Hwith the operators? 
A.~It seems to .m_e w~ were continually talking about it 

eithe, · in J~J_ter or tel~p~Qne from that time on. 
Q. W 01ila you repeat that answ·er? 
A. It seems \Ve 'vere continually talking about it or dis­

c~ssip~ i.t .ff.9~· that .time . .Q~, frp~ Sep.tember ~ntil my re­
sigruthon tn ·December. Now,.. t;would hke to brtng out one 
thing right..'h~.-r~ .. After I cam~ ~~ck from West Palm Beach-

~ . .. . 
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Q·. This was September, 19581 
A. In September, and they had agreed to no policy changes. 

I had offered and put it in writing to buy the business. Now, 
I will tell you why. We had three more years left of de­
preciation; we had been not using the depreciation money to 
put back in the operation, and I figured that the stores, maybe, 
with three years' depreciation money left to put into the state, 
we could build something before the end of that time that 
would give us a living. 

Q. Did you have any further difficulties with 
page 145 ~ the operators or any gripes with the operators, 

specifically after September of 1958, that you can 
remember? 

A. No, because at the end of September, most stores were 
closing, they were closing for the season, September, Octo­
ber, and November, and at the time I left in December I don't 
think there was anything open except maybe two or three 
stores in Richmond. 

Q. Now, you say that in Septen1ber you called the atten­
tion of Mr. Harris and Mr. Ganaway to the difficulties you 
'vere ha.ving 'vith the operators and the dissension that existed 
among them. Did you at any other time a.fter September, 1958, 
call this same thing to their attention, that you remember Y 

A. I don't ;remember but I am sure we did, but it wasn't 
getting any better, so I am sure I must have called their at­
tention several times after that. 

Q. Now, you mentioned in the course of executing these 
new contracts with Southern Dairies, and you had executed 
one for the Richmond stores, apparently, with Virginia Dairy, 
were you getting any volume rebate back from these dairies, 
based on the amount of volume of mix that was sold f 

A. Y e·s, sir. 
Q. Do you remember which dairy you were getting that 

back from and when the contract was made with them f I 
think you mentioned the Pet Milk Dairy somewhere 1 

A. Let me see, we had Virginia Dairy, Pet 
page 146 ~ Dairy, we had a dairy in the northern part of 

the state, Alexandria, in Falls Church, and Swift 
and Company, I think; four dairies supplying us in 1958. 

Q. Were you getting a volume rebate from any of those 
dairies? 

A. All four of them. 
Q. You were managing the corporation. What were you 

doing with this volume rebate 7 
A. It was put in the bank and on the ledger it is ear-
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mark:ed "Volume Rebate" under a column by itself and 
each I check was listed, or is listed. 

Q. Was that money returned to the operators or was it kept 
by the corporation, the volume rebates T 

A. I never lmew any return to the operators, unless it was 
done after December 10. 

Q. You said you received these complaints, and after the 
dissension among the operators. Did any of them ever com­
plaiti about not getting the volume rebate? Did they know 
there was a volume rebate? 

A.\ Not to my knowledge, they didn't-yes, wait a minute. 
This has been a long time ago and I am trying my best to 
be f&ir to everybody about this thing. It seen1s to 1ne that 
W enClall J\iorrison went to Virginia Dairy and after he got 

this invoice-
page 147 ~ Q. Which was in ,July? 

A. Of 1958, he '\Vent to Virginia Dairy to verify 
that thing and he also found we were getting, I think five 
cent a gallon rebate, the best I can rein ember; yes, he kne'\v 
that. 

Q. Did he ever complain to you about that, that you re­
memper? 

A.i No, but I do know he complained to Harvey "\Vel born 
who i\Vas working· out of the office at that time. 

Q'. Wbo was Harvey Welborn? Wbat did he have to do 
with this? 

A. He '\vas a store owner and operator in Martinsville, 
Virginia, that came to work with us in ]\{arch of 1958. 

Q. Came to '\vork with us? Now, with whom? 
A. V\Tith Dairy Queen of Virginia. 
Q. In what capacity? 
A. Assistant State Manager. I believe that was his title, 

and ~t 'vas his duty to cover the state, convey any new ideas 
or new methods of operation to the different operators and 
to h~1p them solve theh· many problmns. Now, Mr. vVelborn 
mig'Ht have talked to W endall. I do not know. 

Q.j Did 1\fr. Welborn ever tell you that he knew about the 
volume rebate himself? 

A. Vl ell, Mr. Welborn had access to the books. 
Q. He worked under you? 

page 148 ~ A. lie 'vorked there in the office and the office 
was very small and it wasn't being hiq., to my 

lmo,~ledge, in the office and he had access to it any time 
he "'!anted it. Ife could have looked. I never noticed l1im 
getting particularly curious about it. Naturally, he had to 
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know when he came there what was going on and when he 
saw the rebate checks, I am sure he must have asked me, 
although I don't-! really don't remember about that . 

• • • 

Q. When were you taken sick Y 
A. July 29, 1957. 

• • 

Q. What was the nature of your sickness~ 
page 149 ~ A. They called it mental exhaustion. It .resulted 

in complete paralysis of the right side of the 
body and I was up and moving around in the hospital; in 
fact, I was home in less than three weeks. 

Q. Ho'v long were you a'vay from your job at the Dairy 
Queen .office? 

A.. As ·best I can remember, less than 30 days, and I was 
back in the office four or five hours a day. Mrs. Lee was in 
constant contact with me on the telephone at home. However, 
at that time I could not write. My wife drove me to the office. 
I believe Mr. Howard Vick was signing the checks. I think 
that is :right. When Mrs. Lee had to leave us in November 
of 1957, due to pregnancy, I talked to him about another lady. 
Mr. Welborn had been to see me, he was living in Richmond, 
unemployed and an experienced Dairy Queen operator. It oc­
curred to me that Mr. "\Velborn would make us an excellent 
man, so I talked to Mr. Harris and Mr. Ganaway and the 
remarks were that ''we can't pay him over $2500 a year, if 
he wants it,'' so I talked to Mr. 'V elborn and he accepted it. 

Q. As Assistant ManagerY 

• • • • • 

page 150 ~ 

• • • • • 

Q. You started to tell us that you got back. When did you 
get bac.k to full-time work in the office, except for travel 
which you said for the traveling Mr. Welborn undertook­
Ho'v much did your sickness contribute to your inability to 
work and when did you go back to full-time employment Y 

A. Frankly, I don't know, but the books will show us that 
point because I was posting. "\V e did not have a secretary 
at that time and I was posting the ledger. Exactly how long 
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I was out I don't know, but I would say less than two months 
I w~ back posting the book. 

Q. jThat would have been sometime around the fall of 1957 
that you were back for good 7 

A. That is right. 
Q. Did you have any more sickness or any more difficulty 

after that¥ 
A. Not one day since that time. 
Q. How about right around December 27, 28, and 29 of 

1958 ~ Were you still living in Richmond on those three days Y 
I A. Yes, sir. 

page 1151 ~ Q. Were you sick on those three days or incap-
able of carrying· on a conversation with anybody 

or anything of that nature? 
A.JI don't know when I was incapable of carrying on a 

conversation except for the two days I was in the hospital 
afterjhaving my stroke. I couldn't talk for a couple of days 
and after that it began to come back-you are talking about 
a yea~ later 7 

Q.jlYes. 
A. I was just as normal as I am right now. 
Q. ~ believe you said the visit to West Palm Beach, Florida 

was in September, 1958 which was a year after you had 
g-one~ack from the sickness Y 

A. That is right. 
Q. ou mentioned in the course of telling us something 

else · at you were appointed Executive Vice-President. Do 
you ~emember how long you had been. Man~ger or .General 
1\Ianager before you got to be Executive V1ce-Pres1dent of 
the ebrporation Y 

A. !Yes, I can1e to Virginia and took over the duties in 
January and this was sometime during the following summer 
of 1956, July or August, I \Vould say. 

Q. jY ou mentioned your contract as an independent contrac-
: tor. What was your contract with these gentle-

page 1152 ~ n1en as a Manager and later as an Executive 

I 
Vice-President? How were you paid and what 

were the arrangements? 
A. I[ was paid a commission basis. I got, I believe, seven 

cents a gallon for out of town stores, and five cents a gallon 
on eVjery gallon of mix sold in the State of Virginia, out of 
'vhicn I furnished my own automobile, my o\vn travel ex­
pensas, throughout the state. Now, that does not include con­
ventibns or such as that. I was reimbursed for those trips. 

I 



64 Supreme Court of Appeals of Virginia 

Herbert R. Morris.on. 

• • • • • 

page 156} 

• • • • • 

By Mr. I-Iarris : 
Q. Do you know whether 1\fr. Welborn is carrying on any 

other sort of business connected with the Dairy Queen besides 
actually working for the corporation itself1 

A. Yes, sir, }\.fr. Welborn owned the Dairy Queen in Mar­
tinsville, Virginia, and also the franchise for the City of 
Martinsville. He ·had a store leased to a Mr. and 1\frs. Carter 
during this time, so he was a store owner. 

Mr. Harris: Witness with you. 

CROSS EXAMINATION. 

By Mr. Cogar: 

• • • • • 
page 158 ~ 

• • • • • 

Q. You were, in a sense, troubleshooter as well as attend-
ing to the business locally~ 

A. That is right. 
Q. And part of it was to solve problem.s, was it not? 
A. Whenever posisble, yes; if they became too great, then 

I imn1ediately got in touch with Mr. Harris or Mr. Ganaway, 
or both. 

Q. Are complaints unusual in a service type organization 
or franchise organization of this kind 1 

page 159 } A. Legitimate complaints aren't unusual, no. 
Q. Now, about this mix profit, you knew it was 

being charged, didn't you? 
A. I knew it in 1957. 
Q. Why didn't you-
A. I would like to clarify that, too. I knew it at the 

national convention wl1en Mr. Harris and I got together in 
Atlanta, Georgia. 

Q. When was this, sir? 
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A. ~n January or February, 1957. 
Q. It had been charged in 1956? 
A. Jn 1956 the contract was already let. when we came in 

the p~icture, for the mix. . 
Q. 'rhen, there was no m1x profit f 
A. lVhen the company went out of business and I placed 

new contracts in July or August of 1956, to my knowledge, 
there ~vas not; to n1y memory now, there was no mix profit. 
That did not occur. The price "\Vas gotten in 1957. Now, that 
is the I best of my knowledge. 

Q. I hand you the report on examination of the books and 
records of Dairy Queen of Virginia, dated February 28, 
1957, ~d ask you if you rccog11ize this 1 

A. Yes. 

• • • • • 

• • • • • 
I 

Q. Do you find on page six of this report under heading 
of '' S4Ies'' any indication of mix profit 1 

A. Yes, I do, but I would also like to bring out that this is 
forth~ fiscal year ended February 28, 1957. 

Q. "\fhat actual year was that? 
A. This was J a.nuary, February, I guess, that would be 

1956. 1 

Q. Ijguess so, too. \Vhat is the ruuount of mix profit? 
A. $~,920.69. 
Q. Yf ould that, then, indicate to you, sir, that you were 

mistak~n and that there "Tas a. nux profit in 1956? 
A. 1fes, I guess I am, in 1956. As I said before, when I 

came up here in 1956 I was not aware that there was any 
irregulktrity. I thought that was done every-where. I had no 
reason \to doubt anything Mr. Harris did or said as far as the 
operat~on was concerned, because five years prior he had 
been fihe to me as an operator, a sub-franchise under his 
franchise. 

Q. I~ your answer yes, you were mistaken f 
A. My answer is yes. My first recognition of any ir­

regula~ity was when J\£r. :fohn Ring handed me a mix bill 
in · early 1957. 
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• • • • • 
page 162 ~ 

• • • • • 
Q. When was the operators' meeting held in 19577 
A. I am not sure, but I think it was sometime during the 

'vinte-r. I know it was during the winter months before our 
state convention in February, so I would say in November 
of December. 

Q. Of '56? 
A. Of '56, and it was held at the William Byrd Hotel and 

I am sure there is an expense record of that somewhere. 
Q. Were the operators advised at that meeting that they 

were entitled to rebate, to some rebate that they could take 
in the form of cash or advertising7 . 

A. Advertising or cash, that is right. 
Q. What was that that was given to the opera­

page 163 ~ tors1 Fron1 what source did those funds come? 
A. Came from mix profit. 

Q. So, the operators knew at that time of the existence 
of this charge and their portion of it was coming back to 
them Y Did they know it f 

A. It was read by Mr. Hardy, yes. 
Q. And at an open meeting where all the operators in at-

tendance were present? 
A. That is right. 
Q. The same procedure occurred in 1957, did it notf 
A. That is right. 
Q. S.o, as early as this first meeting, this mix profit was 

no secret to them f 
A. Well, yes and no. The way it was read, I don't think 

they realized. In fact, I am sure they didn't rea.lize what it 
amounted to. 

• • • • • 
page 164 ~ 

• • • • • 

A. I remember in the meeting in 1956 or '57, the question 
was asked "Who wants to leave it here for cooperative ad­
vertising or-
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Q. ~eave what? 
A. in cash, the proportion of the mix profit refundable 

through advertising, two cents a gallon, or something like 
that, ~nd I believe I am correct in saying that Mr. W endall 
Morrtson wanted his in cash and Mr. John Ring wanted his 
in cash, and outside of that I think that was the only two 
chec~ that were drawn. 

• • • • • 
page 168 ~ 

• • • • • 
Q. r-r:o the best of your recollection, were the other persons 

whom I understood you to say expressed great concern over 
this :dux profit, were they present at this meeting? 

A. !For the most part, I would say yes. 
Q. [t is my understanding that you previously said that 

some! of these cOin plaints you got were late in 1957 and in 
195811 

A. jMost of them started coming in around the season of 
1958, I the summer of 1958. 

Q. jWhich was more than a year after the first report had 
been lread 1 · 

A. JYes. 
Q. ~o far as the volume rebate is concerned, Mr. MorrisQn, 

my u~derstanding .of your testimony is-let me ask you this, 
sir. WJlo negotiated this contract calling for volume rebate 
with the mix supplier? 

A. [ negotiated the contract with the mix supplier. 
Q. rr'hen it was to you that the first knowledge of a volume 

rebat~ came in this business Y 
A. That is right. 
Q. Did you see anything wrong with it at the timet 

I A. No, at the time I didn't. 
page 169 ~ Q. Did you report to Mr. Harris .or to Mr. 

1 Ganaway you saw anything wrong with itT 
A. iNo. 
Q. t. ou thought you had done a pretty good job, didn't 

youY 
A. hat is right. 
Q. It is my understanding that no operator ever ·com­

plained about the volume rebate, that you said they didn't 
know about itT 
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A. Well, now, there is a difference between volume rebate 
and mix profit. 

Q. I am aware of that. 
A. ·You want to lmow about the volume rebate? 
Q. I want to know if any operator ever complained to you 

about volume rebate? 
A. To my knowledge, no operator knew it until Mr. Wen­

dall Morrison went to see Mr. Ring at the Virginia Dairy 
in July, 1958 and was told there was a volume rebate plus 
a mix profit. 

Q. Did you not say, sir, that he did not complain to you 
about it? 

A. Did I not-Mr. W endall Morrison was the one that com­
plained. 

• • • • • 
page 172 ~ 

• • • • • 

Q. Mr. Morrison, in response to a question by 1\{r. Harris 
on direct examination, do you recall having stated to him 
that-and these are my words-my understanding of the 
substance of your testimony-that so far as you lmew, none of 
the operators knew about the n1ix profit and then you cor­
re.cted it by saying you think that W endall Morrison found 
out about it when he went to this dairy and then having said 
further that he never said anything to you about it, and 
having said further that he may have said something to 
Harvey Welborn about it but that 1-Iarvey never mentioned 
it to you, but the books wer·e in· the office and you guess maybe 
Harvey knew about it because he ha.d access to the books, 
volume rebate. Do you recall saying that? · 

A. Yes, I remember that. . 
Q. All right, sir. Is your answer now that no complaint 

was ever made to you directly? 
A. Let's "put it this way. There was no complaint at the 

time Mr. Morrison said something to me in July 
page 173 ~ about the mix profit until he went to Virginia 

Dairy, I think, in August of that year and if I 
am not mistaken, he went with 1\{r. Leachman, I believe, at 
the time and then is when they found out about the volume 
rebate also and, yes, he mentioned that. 
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Q. Who mentioned itY 
A. After that time. 
Q. Who? 
A. W endall Morrison. 
Q. Mentioned what to you Y 

69 

A. About the mix profit and the volume rebate, too, and 
I thirik I also testified to the fact that he told me in no un~ 
certain terms 'he was going to notify the operators, he wasn't 
going to let it pass. 

Q. i\Vho said that? 
A. lMr. W endall Morrison. 
Q. ~hen, on direct examination when you said that you 

didn't recall any complaint Having been made to you, 
you were mistaken f 

A. !At what time are we talking about 7 What year 7 
Q. ~am talking about any time. 
A. I don't remember saying that because Wendall Mor~ 

rison ~ad complained in August or September of 1958 to me 
directily about this thing, just prior to our trip to West Palm 

I Beach. 
page [ 7 4 ~ Q. And did you bring that to the attention of 

[ Mr. Harris and Mr. Ganaway? 
A. I am sure I did. 
Q. "'What do you mean, you are sure you did Y You think 

you d~d? 
A. I mean it's been quite some years ago and I went with 

the specific purpose of bringing out the conflicts and the 
possioility of a blow-up between Dairy Queen of Virginia, 
Inc., ~nd the store .operators. That was the specific reason 
of the! meeting. 

Q. When was this meeting, sir? 
A. ~ believe in September, 1958. . 
Q. My recollection is that at that meeting that you pre­

viously testified that you advised l\1:r. Harris a11d l\fr. Gana­
way at that meeting that the Franklin operator had pulled 
out o~ was going to pull out. Is that rightY ! 

A. ~think at that time he had pulled out. "re had already 
paid ~m off, he had gone. 

Q. "Tho owned that store in Franklin 7 
A. Dairy Queen of Virginia. 
Q. Which was unlike many of your other stores which 

were-+ 
A. 'fba.t is right. 
Q. All they had was a franchise 1 
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A. Dairy Queen of Virginia owned the build­
page 175 r ing on a lease holding improvement. we paid 

rental on the land, borrowed the money from J. 
R. Gowdey to build the building, Mr. Player being the opera­
tor. It was sold to him for a $1800 royalty or a franchise cost 
of $1800. He went into that store and paid us a rent and at 
the time the settlement was made, I believe it was done by 
Mr. Howard Vick, closed it out, and I have forgotten now 
the settlement cost or price to Mr. Player, but the store was 
going to be without an operator, and, naturally, being a com­
pany store we were concerned about that, too. We had pay­
ments to make to Mrs. Gowdey on the building. We had rent 
to pay on the land, which 'vasn 't much, $50,00 a month, I 
think, but we were in need then of an operator for that 
position. 

Q. Did you get one? 
A. Not at the time I left, no . 

• • • • • 
page 176 ~ 

• • • • • 

Q. You say it was not in operation Y 
A. Would not be in 1959 if we did not :find an operator for 

it. 

• • • • • 

Q. All right, sir. How about Mount Vernon? It is my re­
collection that you stated at this meeting in September, you 
advised Mr. Harris and Mr. Ganaway that Mount Vernon 
would not open Y 

A. Mount Vernon had already closed prior to that meet­
ing. 

• • • • • 
page 177 r 

• • • • • 

Q. Will you read that to the :Court, sir Y Will 
page 178 r you read the date? 

A. November 7, 1958, "Dear Doots, We have 
been notified that Dairy Queen, Mount Vernon Avenue, Alex-
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andrht, has closed for good. I received five weeks payment 
from ff ohn Ring, leaves him three weeks behind. Holding bad 
check ~rom bank, Roanoke, $1,975.0,0 am right on top. of him.'' 
Signed, ''Sincerely, Herbert.'' 

Mr.l Cogar: I offer this, Your Honor, as a Defendant Har­
ris a11;d Ganaway exhibit. 

The! Court : Who is '' Doots' '? 
· Th, Witness: Mr. W. L. Harris, Your Honor. 

(Tile said document was marked and filed as Defendants 

• • • • • 
Gana'\!

1 

ay and Harris Exl1ibit No. 6.) 

page 79 ~ 

I • • • • • 
i 

A. That will clarify the fact that I did notify them the 
store was closing. I might be wrong about the date. 

Q. .!11 I ask is when you are not sure, say so, and when 
you a~e positive, say you are positive. 

A. All I want is to-
Q. Does it not occur to you, now, sir, that this was not 

discus~ed in September at the meeting in Palm Beach¥ 
A. ] couldn't have been if it didn't close until November . 

• • • • 

page ~82} 

I 

• • • • • 

Q. Now, the other thing I recall you mentioned at this 
September conference was something to the effect that John 
Ring, who I believe was in Danville, said he wasn't going 
to open. Is that right, sir 1 

A. That is right. 
Q. I~ this the first trouble you had ever had with John 

Ring? I 
A. Jjohn Ring started in 1957 at the meeting, advertised 

at the meeting at the William Byrd Hotel and he showed me 
a stat~ent from the dairy, and in 1958 he was allowed to 
buy hi~ mix independently and send us a royalty check, which 
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he was continually getting behind on, and I think that letter 
there refers to that also, the exhibit, that he was five or six 
weeks behind in his payments, and we were riding him about 
his payments on his royalty as much as we could to get our 
money, and when he stated he 'vould not open for 1959. 

Q. Do you know if John Ring is presently in the Dairy­
holds a franchise in the Dairy Queen of Virginia Y 

A. Yes, but it took a suit to bring him back in it . 

• • • • • 
page 183 ~ 

• • • • • 

Q. vVas it not a fact that Jvlr. Ring had substituted some 
serial nu1nbers on n1achines and tried to s'vitch then1? 

A. That is right. 
Q. That was the cause of that law suit, was it not Y 
A. I think the cause of the law suit-now, again, clearly 

understand I was out of Dairy Queen and had no interest 
in it at that time. This happened some time in 1959 or 1960, 
I don't kno,v, but Mr. Ring did buy two junk machines from 
Mrs. Gowdey and I understand switched serial numbers and 
sent the old machines into Jvlr. Dunham and said, ''Here are 
my machines. I am throug·h with Dairy Queen.'' Flow ever, he 
kept the two rebuilt machines that he had and the original 
serial numbers, as I say, had been changed, but he was operat­
ing independently last thing I heard and I don't know whether 
it was 1959 or 1960. 

Q. And because of that switching, 1vfr. Dunham, your 
understanding is, sued him? 

A. I understand 1\tir. Dunham sued hiJn because he was 
operating with a Dairy Queen freezer and selling not a Dairy 

Queen product. There again it was no concern of 
page 184 ~ n1ine. I wasn't interested in it. 

Q. Now, the last item which I have in my notes 
that you referred to as having occurred at this 1neeting in 
Pa.ln1 Beach in September, 1959, something· to do 'vith the 
Roanoke operation and it had been condemned Y 

A. Yes. 
Q. Wbat was the problem in Roanoke? 
A. Well, we had a leaking roof which we had tried to :fl"'{ 

a year or two before at a cost of three or four hundred dol­
lars, and after the thing was fixed the contractor died and so 
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we never could complete the repairs. The walk-in box would 
not hlose tight, the flo.or was rotten in it, had rotted out 
arouhd the door. The freezers were completely worn out. 
I wquld say a good price for the freezer would have been 
$15.00 a piece for junk. They could not make a decent pro­
duct! The lot was dirt, a lot of dust. When it rained, it 
was ~ud. The building was a converted service station and, 
frankly, wasn't any asset to Dairy Queen at all. 

Q.[ Let me ask you this. This again is not an independent 
operator; this is a store owned by Dairy Queen of Virginia? 

AJ This is a store owned by Dairy Queen of Virginia. 
Q./ So 've have not here any question of any operators be­

ing unhappy. This is one of our own stores, Dairy Queen of 
j Virginia. Right 1 

pag, 185 ~ A. That is right. 
Q. Had Mr. Harris or Mr. Ganaway told you 

theYr/ wouldn't repair that building? 
A. I had a man in Roanoke that was in a short order busi­

ness! and by that I mean hamburgers and hot dogs and so 
forth, and had been in a successful operation for years, of­
feretl to take tha.t place and remodel it, rebuild the machines 
and/ follow whatever cleaning up progTam we insisted upon 
which \Ve had gone so far as to draw it up at a cost of approxi­
mat~ly $5,000; was going to take a remaining eight years of 
a lehse of $150.00 a month that we had and turn it into a 
rempdeled, up-to-date Dairy Queen with a grill combination. 
N o,y, for that he wanted us to give him the operation and he 
\vouild spend $5,000 fixing it up and ·relieve us of the obliga­
tionJ of the rent. He was ready to sign a contract and I believe, 
again-I am guessing, I don't know whether it was both o.r 
one,l but I think Mr. Harris turned it down. Now, the ultimate 
result of it was that Dairy Queen, 1\{emorial Avenue, did 
not ppen up and, again, it is hearsay but I don't know whether 
it is opened up or not. 

• • • • • 

page 186 ~ 

• • • • • 

Q. But here again this was not a case of an independent 
operator being· dissatisfied Y 

..N. No, it was not. 
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• • • • • 

Q. At this meeting in Palm Beach, it is my understanding 
that you have stated that Mr. Harris offered to sell his 
stock to Dairy Queen of Virginia 7 

A. Yes, sir. 
Q. For what price 7 
A. $25,000. 
Q. And he owned what percentage of the stock? 
A. Fifty per cent, maybe he owned 49, with the two sha1~es 

I had, I think it was 49 apiece, and I had two. 
Q. Fifty of 102 shares 7 
A. Yes, sir. 
Q. Was Mr. Ganaway agreeable to that 7 
A. Yes, sir, on the telephone, conference telephone with 

Mr. Vick, the deal was-I guess you would call it a Directors 
Meeting-was held on a conference phone and the deal was 
made with the understanding Mr. Harris was to send the stock 
to Mr. Vick for escrow until it was paid for by the company . 

• • • • • 

page 190 ~ 

• • • • • 

Q. And Mr. Ganaway bad been willing to let the corpora­
tion buy Mr. Harris' shares for $25,000~ 

A. Yes and no. He agreed to it in West Palm Beach. When 
he found it was not legal in the State of Virginia, he admitted 
he was glad that I had notified him. Now, I found out from­
I don't know whether Mr. Vick is familiar with that or not, 
but Mr. Hardy talked to me about it and says, ''It is a viola­
tion of Virginia law for a corporation to buy stock unless it 
was out of the profit," which we didn't have . 

• • • • • 
page 193 ~ 

• • • • • 
Q. Were you distressed or fearful for the future of Dairy 

Queen of Virginia at the time you submitted your resigna­
tion? 
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I 

A. Was I distressed about itT 
Q. Were you fearful for the future of it? 
A. Yes, sir. The future didn't look so good. In fact, down 

in Wjest Palm Beach I thought, ''We better change some 
policies or buy a black suit and come to the funeral,'' because 
·we were burning as fast as we could . 

• • • • • 

page 209} 

• • • • • 

MRS. G. R. GOWDE·Y, 
bein . first duly sworn in behalf of the Defendant E. L. Dun­
ham, testified as follows : 

DIRECT EXAMINATION. 

By ~r. Harris: 
Q. IW ould you tell us your full name, please, and your 

residence? 
A. Verna Leachman Gowdey, 5226 Wythe Avenue. 
Q. ~irs. Gowdey, your husband was Mr. G. R. Gowdey? 
A. Right. 
Q. !Would you tell us how ~{r. Gowdey, first, just by way 

of b~kground, how Mr. Gowdey first got the franchise and 
the ittterest in the Dairy Queen situation in Virginia Y Just 
relate a. little history for us, please. 

A. He bought it from Mr. H. H. McCullough of 
page 210 ~ Geneseo, Illinois, in September, 1948. . 

Q. And how long did Mr. Gowdey operate the 
Vir~ia. franchise? 

A. From that date until February 20, 1956. 
Q. nd to whom did he sell the franchise rights of Virginia? 
A. W. L. Harris a.nd Kenneth Ganaway. 
Q. s Mr. Gowdey deceased? 
A. Yes, sir. 
Q. 1 en did he die? 
A. !December 11, 1956. 
Q. rere you the sole heir to his e~tate? 
A. I have a daughter. 
Q. F ere you familiar with the operation of the franchise 

wl1en
1 

~fr. Gowdey ran it. O"" did you take part in any of the 
operation of the franchise 7 
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A. Yes, sir. 
Q. What did you do Y 
A. Well, I think I was the Girl Friday but to explain that, 

I operated stores here in Richmond personally and was 
familiar with much of the operation of the State and knew 
all the operators over the State . 

• • • • • 

page 213 ~ 

• • • • • 

Q. Mrs. Gowdey, do you know whether any of those dairies, 
during the time Mr. Gowdey had the operation, gave what is 
called a volume rebate Y 

A. Yes, sir. 
Q. Did they give any sort of rebate 7 
A. Yes, sir. 

• • • • 

page 214 ~ 

• • • • 

• 

• 

Q. N o,v, I believe you said that some of these dairies gave 
the volume rebate. Do you remember which ones, specifically? 

A. Well, I am more familiar because the Shenandoah Val­
ley was the most recent, and that happens to be a matter of 
court record in Chesterfield County in another case. 

Q. "\Vas that the one in Laurel, Maryland? 
A. That is right. 
Q. Do you remember how much of a rebate they gave 1 
A. No, I am sorry. I do not. 
Q. Do you know what Mr. Gowdey did with the rebates? 
A. He gave it back to the store operators and that is a 

matter of court record in Chesterfield County because of an­
other case. 

• • • • • 

page 217 ~ 

• • • • • 
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Q. Mrs. Gowdey, you mentioned a moment ago that the 
volume rebate that was received from the various dairies, 
you ~emembered specifically the one in Laurel, Maryland, 
was ]jeturned by 1\tlr. Gowdey to the operators-

A. ~Southern Dairies, too, gave a v:olume rebate. 
Q. if)id he do the same with that, as far as you know 7 
A. [Definitely. 
Q. !Did the income of the volume rebates to Mr. Gowdey 

and the return of them by him to the operators appear on the 
records of Mr. Gowdey Y 1 

A. IY es, sir . 

• • • • • 

page 218 ~ 

• • • • • 

Q. !Mrs. Gowdey, during the time Mr.
1

Harris and Mr. Gana­
way were operating the business, do you know wh.ether they 
were 1receiving volume rebates back from any of the dairies 

they had contracts with? 
page 219 r A. I didn't see their books. 

Q. Do you know whether they were receiving 
them jback or did you receive any information to that effect 1 

A. ~ received rumors. 
Q. !From whom? 
A. ;opera tors. 
Q. Can you name any operators? 

• • • • • 

page 220 r 
• • • • • 

Q. fi?id you know or did you have qontact with Mr. Wel­
born Cluring the period when he was employed by the Dairy 
Quee~ Corporation as Assistant Manager? 

A. [Yes, sir. 
Q. [)id you have conversations with\ him about the opera.­

tions ~during that period of timef 
A. i\"\T ell, yes, I did. 
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• • • • • 

page 222 r 
• • • • • 

Q. When did Mr. Welborn, as far as you know, become 
an employee of the corporation? Do you remember, approxi-
mately? . 

A. Let's see. That would be early in 1958, I believe. 
Q. Early in 1958 Y 
A. If that was the last year they operated, that is right. 
Q. Now, did your conversation with Mr. Welborn take 

place after his employment! 
A. Several months afterwards. 
Q. Would you tell us what he told you about the operation Y 
A. Yes, I was very ·shocked and very surprised when he 

told n1e me that they were not only keeping a greater portion 
of the volume rebate, but also making a charge that they called 
mix profit that was cha.rging the operators over and above 
their .35¢ royalty. 

Q. Now, had Mr. Gowdey charged anything like 
page 223 ~ this mix profit! 

A. No, sir. 
Q. What did you do, if anything, after you received this 

information from Mr. Welborn Y 
A. Well, I did what would be the natural thing to do. I 

immediately went to my attorney. 
Q. Who was that? 
A. Mr. Wilbur Allen. 
Q. Is he 'here in this city! 
A. Yes, he is with Allen, Allen, Allen, and Allen . 

• • • • • 

Q. What did you do after your conference with him Y 
A. For a while, for the rest of that season, in the later sea­

son, we didn't say anything, and then Mr. Allen wrote a letter 
to Mr. Harris and Mr. Ganaway, telling them that we were 
disturbed and concerned over the future of the operation. 
This isn't word for word, probably, but that we would like 
to have a meeting with them or see them~ so they came up and 

we met with Mr. Allen and Mr. Harris and Mr. 
page 224 r Ganaway in Mr. Vick's office. 

Q. Who met with them! 
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A. Mr. Wilbur Allen and I met with them. 
Q. What took place at that time? 
A. Well, they weren't very cordial. 

Thb Court: Were or were not Y 
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A. I They were not very cordial and they had Mr. Vick, I 
supppse-he accused me of meddling and so at that time Mr. 
Harris and Mr. Ganaway offered to sell the· business back 
to md. 

I 

By Mr. Harris: 
Q.!What did you do at the meetingf What brought on 

theirjaccusation of meddling? What did you tell them you had 
called the meeting for after you got in the meetingf 

A. [For future plans, what was their future plan for deve­
lopment and how-there was a list of about ten stores at 
that time that were in-well, their gallonage was so low that I 
was eoncerned and disturbed over it and I had some machines 
in my possession that could be used in the field for practically 
nothing, and I asked Mr. Morrison if there was any ehanee 
of getting in some new stores. It was to my advantage as 
well ~s to the corporation, and he said no, they have no plans. Q.l Did anything about the volume rebates come up at this 

conference? 
page 225 ~ A. No. 

• • • • • 

pagel226 ~ 
I 

• • • • • 

Q. Now, Mrs. Gowdey, at the time Mr. Welborn made these 
state~ents to you about the volume rebates, do you recall 
what! his feeling was as far as they were concerned? 

A./ He operated some stores so, of course, he was very upset 
and very hostile and worried, too . 

• • • • • 

1 

Q. Did Mr. Welborn tell you anything about 
page! 227 ~ how the operators, besides himself, felt about the 

volume rebate situation f 
A. Well, of course, they were very upset. There was hosti-
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lity all over the state with all the operators. As a result of it, 
because other operators had received statement inadvertently 
that should have been sent to the Dairy Queen Omnpany of 
Virginia, Inc., and by, I suppose, a mistake in the mails or in 
addressing it, they sent it to the store operators instead of 
to the company and Mr. Morrison, as early as June-Mr. 
W endall ~Iorrison, now-as early as July told me that l1e 
had received a statement from Virginia Dairy that should 
have gone to the office and that he was being overcharg·ed with 
mix. 

Q. What was l1is reaction to that overcharge? 
A. He was very hostile toward it because I was pushing 

him for money that he owed me and he was being bled by the 
COrporation, he ·COnsidered it, for. money that didn't belong 
to them. 

• • • • • 
Q. I believe you said this conversation with ~Ir. Welborn 

took place early in 19581 
page 228 ~ A. No. 

Q. V\Then did it take place? 
A. Mr. Welborn did not approach me with any of tl1is 

until it was in August, I believe, of 1958, after the season 
was getting· on its way down from the peak of the season, and 
we considered the peak of the season June, July and August. 
It 'vas the end of that season. 

Q. It was in that period that you began finding out ahout 
all this dissension and the volume rebate problem? 

A. Yes, sir. 

Mr. Harris: Witness with you. 

CROSS EXAMINATION. 

By Mr. Cogar: 

• • • • • 

page 246 ~ 

• • • • • 

Q .. What did the stores pay to Mr. Gowdey? · 
A. They paid the price of mix plus .35¢ royalty. 
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• • • • • 

page 247} 

I • • • • • 

. Q. No,v, you said you have overheard complaints of some 
people 1about volume -rebate. Now, who made these complaints, 
specifiqally, Mrs. Gowdey? 

A. Mr. Welborn is the person that told me. 
Q. :Did anybody ever complain to you 7 

j A. About volume rebate? 
page 248 ~ Q. Yes. 

/ A. That is-that was so 'veil handled that I 
don't Jtnow if tl1e operators became aware of that as soon as 
they did the overcharge for mix or not. 

Q. S,o, what you were really talking about was the so-
called ~1ix profit? 

A. That "ras what they were hostile about, yes. 
Q. It was the tnix profit that they were hostile about 7 
A. That 'vas definitely one thing, and then when they 

learned they were not getting all volume rebate, of course, 
they w~re concerned about that ,too, because they had received 
it in tpe past. 

Q. Did you attend the meetings of the operators held, the 
annual meetings held by Mr. Harris and Mr. Ganaway? 

A. Yes. 
Q. ~id you attend it in 1957? 
A. Yes, I think so. 
Q. ~id you attend the one in 1958? 
A. 1Let me see. I get '58 and '59 confused-perhaps so. 
Q. There was good attendance of operators at those meet­

ings, ~as there not? 
A. Fair. 

I Q. Do you recall Mr. Ed Hardy reading out to 
page 249 } these operators a statement of mix profit? 

I A. Yes. 
Q. ~e did it at the first meeting held after-
A. I a1n not sure. I ren1ember that the gentlmnan was there 

and r~ading something. 
Q. ~n the presence of the operators? 
A. 'fhe operators were in the room, yes. 
Q. And he began reading this in 1958? 
A. 1 am not sure 'vhich years I heard him or which years 

he "ra.S there. 
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Q. Did you know he was talking about mix profit, Mrs. 
Gowdey! ·•' 

A. I judged that he was; I judged he was talking about 
volume rebate. 

Q. What? 
A.. I judged he was speaking of volume rebate. 
Q. I thought you said nobody knew about volume rebate 7 
A. When Mr. Hardy was talking, I judged that was volume 

rebate. When he made any report to me, that was volume re­
bate. A.s I understood it, they could take it in cash or they 
could take it in advertising. 

Q. Is it your understanding that they had volume rebate­
was it your understanding they were talking about volume 

rebate? 
page 250 ~ A.. That is what I thought Mr. Hardy was talk­

ing about. 
Q. Which they were charging-if he read it in 1957, that 

was what they got in 1956; if he read it in the early part of 
1958, it is proba:bly what they got in 1957 and whatever was 
taken in 1959, would be read in the early part of 1960? In 
other words, they w.ould 'hear about it a year after! 

A. The year following. 
Q. So, at the meeting in 1957, February, 1957-These 

meetings are held at the beginning of the season? 
A. That is right. 
Q. So, at the February, 1957, meeting you understood that 

\vhat Mr. Hardy was talking about was volume rebate and in 
February of 1958, at that meeting, you understood that what 
he was talking about \Vas volume rebate? 

A. I ant not sure that I was in the room at both of those 
meetings. I kno\v Mr. Hardy attended some of those meetings, 
but I don't remember whether it was 1957 or 1958. 

Q. All right, at one time or the other, what he read you 
understo.od to be-

A. To be volume rebate. 
Q. And you think the operators understood it to be volume 

rebate? 
page 251 ~ A. I can't answer for them. 

Q. Prior to hearing it on these occasions, you 
had heard the operators complain about volume rebate 7 

A. Prior to-State that again, please Y 
Q. Prior to this meeting in February, 1958, or prior to 

this meeting in February, 1957, or during the meetings them­
selves-
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Q. ad you heard any complaints up to that time 7 

~: !N~:' this is volume rebate you are speaking off 

A. No. 

A. Yes, not about volume rebate, but I had heard com­
plain,·s. 

Q. !What had you heard complaints about, Mrs. Gowdeyt 
You :tladn 't heard anything about a complaint on volume re­
bate in 1957 7 

A. !No, not on volume rebate. 
Q. [n 19587 
A. ·Yes, Mr. Welborn complained when he discovered it. 
Q. In 1958? When was that in 1958? 
A. When he told me about the mix profit and also a small 

portion of volume rebate had been returned to the operators. 
Q. The volume rebate had been returned to 

page 252 ~ the operators? 
A. I said a portion. He told me a portion of it 

had ljeen returned to the operators. 
Q. 1When was this Y In 1958? 
A. August. 
Q. August of 1958 7 
A. Yes. 
Q. If the record showed in this case there was no such 

thing; as a volume rebate in 1957 and in 1958, would that shock 
you and cause you to think perhaps you were mistaken 7 

A./I don't know anything about their records. I haven't 
seen their records. 

Q. JDo you know when they commenced to collect the volume 
rebate, Mrs. Gowdey Y 

A.IW ell, from the volume they were doing, the stores were 
doing, I presume that they had a volume rebate. 

Q. When? 
A. In both years. 
Q. They had it in 1956, '57, and '58? 

Mr. '¥'illiams: She said she presmnecl; she hadn't seen 
the bboks. 
M~. Cogar: I would like to know for what years she pre­

sumed. 

A. I would presume they had it for all three years. 
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• • • • • 

page 254} 

• • • • 

Q. You were complaining because they were not prosecut­
ing the development of the busines·s in the state. Is that 
correct, Mrs. Gowdey Y 

A. I could see no future with them at all because they were 
not spending any money in the state at all. I don't know what 
they did with their profit. I suppose they took it to their 
states, respective states. I have no idea what they did with it, 
but there weren't any new stores being put out. The opera­
tors were in a ·state of confusion. 

• • • • • 
page 266 ~ MR. DALLAS GOSNE~LL, 

being first duly sworn in behalf of the Defendant 
E. L. Dunham, testified as follows: 

DIRECT EXAMINATION. 

By Mr. Harris: 
Q. You full name, please, sir. 
A. Dallas R. Gosnell. 

• • • • • 

Q. Are you a. Dairy Queen operator at the present time f 
A. Dairy Queen operator and owner. 
Q. You say you are an owner and an operator of a Dairy 

Queen 1 Where, Vv aynesboro 1 
A. Waynesboro. 

Q. This is the same town you live in? 
page 267 ~ A. Yes. 

Q. How long have you been an operator? 
A. Nine years. 
Q. V\Then did you first become one? 
A. 1953, I think it was, that season, start of the season 

of 1953. 
Q. You, then, were an operator during the period of thne 

when Mr. Harris and J\1r. Ganaway operated or had control 
of the Dairy Queen franchise for the State of Virginia? 
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A. Yes, sir. 

• • • • • 

page 268 ~ 

• • • • • 
Q. :Mr. Gosnell, did you ever have any conversations with 

Mr. Welborn a:bout the operation of the Dairy Queen Cor­
pora.~on? 

A. ]Yes, after he had been with them and making the tours 
of the stores, a few trips, then he would come by on his normal 
trip df problems and talking over our problems with him, and 
he m.de remarks of the operation-

Mrl Cogar : If Your Honor please, I would like it under­
stood that we here again object to any testimony which this 
'vitne;ss may have concerning what Mr. Welborn said to him. 
Is thi~ again being offered merely to show a stat~ of mind and 
not the truth of the matterY 

Mrl Harris : Yes, sir. 
Th~ Court: Same ruling. 

I 
By Mr. Harris: 

Q.jMr. Gosnell, did at any time Mr. Welborn, in the course 
of his conversations and his travels-how often did he come 
by, b·~

1 

the way? 
A. Approximately once a month. 
Q. Now, during the course of these trips to see you all, or 

to see you specifically, did he ever talk to you about the 
volume rebate or mention anything about the 

page 269 ~ volume rebate? 
A. Toward the latter part of the season. 

Q. at season? What year f 
A. Should be 1959, I believe it was-No, it would.be 1958. 

It w s before Mr. Dunham had the Dairy Queen. 
Q. ou mean the latter part of the ·season of the year 

Mr. Dunham took it over? 
A. \That is right. And, of course, he as a store owner and 

myself, we would talk about different things and when he got 
with the Dairy Queen Company, why, things came up that he 
didn't like as an owner himself and he knew that others were 
inter~sted and we would talk about the procedures that they 
had ~nd prices, and such as that that showed up when he was 
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with them and that was strictly as a conversation and he was 
in a position to where he felt like it wasn't right and when 
he told me, why, it wasn't right with me. He wanted to know 
why on certain items that things was being done like they 
were. 

Q. What certain items were you worried aboutf 
A. Mix prices didn't seem to corr-espond with wha.t we 

thought they should. vVhen we have a mix price quoted to 
us by whoever owned the Dairy Queen· of Virginia., we ,vould 
take their w.ord for it.: I 1nean, we figured that was the way_ 
it should be, and if the prices at that tin1e we found out 

didn't correspond to what they should have 
page 270 ~ been and what we· we1·e paying· and what the 

company was paying for the mix, and we just felt­
like that there was something wrong some plae.e and we didn't 
know what or whether it was the proper procedure to go 
through, so a little later on-let's see, it would be in the 
early part of 1959-we decided, as a Dairy Queen Association 
of Operators, a ·group of operators, that we would see if 
there was anything we could do about it and we had started 
forming a group to contact a lawyer to see where we ·stood, 
and just to find out what the leg·al proceedings might be ·of 
stopping the overcharge, is what we called it, of mix. 

I thought, and most of the operators, I an1 sure, felt the 
same way, according to t11eir conversation, that mix was be­
ing charged to us at the price that the Dairy Queen Cmnpany 
of Virginia was paying for it. 

Q. "That was your reaction when you found out from· 
what ~{r. 'Velborn said that this wasn't so' 

A. "\V ell, I was just like anybody 'vould be. I wanted to 
find out why they were doing it and it was a problem which 
the average businessman would want to know why be wasn't 
being charged what he had been told that mix cost. So, 've 
was downright disgusted with the operation in that respect, 
for sure, and other problems had come up which we had 
tried to talk out and couldn't get any satisfaction on, so we 

knew there was no use trying to line out anything 
page 271 ~ through the Company of ·Virginia. 

Q. 'Vl1o did you talk them out with~ 
. A. Well, ourselves, and then 've had different companies, 
mix companies, dairy companies, or mix companies, and one· 
or two of us found out prices that we could buy nux for as 
an independent-! mean, just on our own contract, and we 
could buy n1ix as cheap then as we were getting it, or cheaper 
than 've could get it -throug·h the Dairy Queen Company of 
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'Thginia, which proved to us that we were not paying the 
proper !price for 1uix. I mean, ourselves, and the prices were 
quoted ~o us at one price and when we could go out and buy 
it as an individual at a cheaper price, why, we began to 
wonderj why as a g-roup we couldn't buy it as cheap as an 
individ~al could buy it. 

Q. Did all this wondering and this disgust-I believe you 
used tl~e word disgust-did all that take place prior to the 
sale to IJ\IIr. Dunhatn f 

A. That was about that tin1e, before we knew the Dairy 
Queen bf ·virginia was bcin2' resold. 

I ~-· 

1\{r. Harris: \Vitness with you. 
I . 

A. ('{Dontinuing) I 1nyself did not know that Dairy Queen 
of 'Tirgiuia had sold until we ca.tne to the convention in 1959-
N o, I think it was February, about the middle of the montl1 . 

• • • • • 

page 272 ~ 

I • • • • • 
CROSS IiJXA1\IINATION. 

By l\1r. Cogar: 
Q. ''lhen did yon say yon first. found out about this, 'vlwt 

you call an overcharge '1 Is that what you called it, an over­
charge·~ 

A. That is what I would eall it n1yself, yes, because when 
we buy \mix at one price and we were cha.rg·ed another price 
higher than what we could pay for it, that would be an over­
charge hnd that was-the first tirn.e probably was, oh, three, 
four, fi11re months hefore Dairy Queen of Virg-inia changed 

hands. 
page 2713 ~ Q. Now, two elements have be«?n discussed here. 

[ two different charges, and I want. to make sure if 
we know 'vhicl1 ones we are talking about. One is called a 
mix projit and the other is called a volun1e rebate. Just what 
is it tl1~t you arc talking about? 

A. I ~m talking about if you are talking about a volun10 
rebate as conling back to the store operators, as it is now, 
why, th~t is 'vhat I am talking about on the n1ix price, the dif­
ference in the mix price, what we paid for it as compared to 
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what Dairy Queen Co1npany of Virginia payt; for it, or paid 
for it. 

Q. It is not true that what Dairy Queen of Virginia paid 
for it-their contract price was the price you paid 1 

A. I don't know about that because I don't know what they 
paid, what their contract called for. I don't run that office . 

• • • • • 
page 276} 

• • • • • 

Q. You don't know-strike that. It is my understanding 
that you believe at the tin1e ~Ir. Harris and ~Ir. Ganaway 
were operating this business that what you paid wns made 
up of two items only, the actual cost that they were paying 
for the mix, plus .35¢ a gallon royalty? 

A. Yes, as far as I know. I can't remember whether the 
.03¢ overcharge is in there or not, but I am sure-

Q. If it was, did you have any complaint about that Y 
A. No. 

• • • • • 
page 279} 

• • • • • 
Q. These things that Welborn told you, did you ever com­

municate with 1\IIr. Harris or Mr. Ganaway about then1? 
A. N~o, sir, I have gone through problems with them before 

and not got any basic satisfaction, so why should 
page 280 } you do anything else? 

• • • • • 
page 282 ~ 

• • • • • 
Q. You never did contact a lawyer, this group 

page 283 } you had in mind, did you Y 
A. I myself didn't. Some of the operators did 

contact lawyers. 
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Q. You have heard Y 
Al I know that they did. 
QJ Do you know who they were f 
A~ I couldn't tell you the names of them because I wasn't 

on the-in that end of it. I mean, I agreed to go along with 
it a:hd we had accwnulated a little money and promises of 
mor~ if we went ahead with it and they had made contact on 
it. ' 

Q~ They never employed a lawyer, though did they? 
Al Never put a retainer down, no. 

I 

:1\I~·. Cogar: I have no further questions. 

REDIRECT EXAMINATION. 

By }fir. Harris: 
QJ Mr. Gosnell, just a couple more short questions. From 

you~· conversation with Mr. Welborn from which you said 
you got disgusted when he told you about the volume rebate 
you weren't getting back, did you make a complaint or let 
1\Ir. j'V elborn know you were disgusted? 

A Yes, sir, we did, or I did. 
Q. Did the other operators do the same thing, as far as 

I you know? 
page 284 ~ A. They did the same thing . 

• • • • • 

A, After he had told us that and we looked into it, we were 
really disgusted and wanted to find out what we could do, 
whether we could get things lined out or get out of Dairy 
Quebn or find out where our differences were in our prices 
and !when we went to convention in February, and there was 
a good bit of unrest and conversation about ''Well, I am 
goidg to get out,'' and ''There is no use fooling around. 
"\V e I can't do anything about it.'' And at that time Mr. 
Dun!ham was introduced and announced he was Dairy Queen 
of Virginia, Inc. 

Ql What February was thisY 
Ar That is when he took over, the first time that-! would 

say hat anybody basically loiew-it wa.s the first official no­
tice that Dairy Queen of Virginia had sold, and the con­
versation and unrest was already stirred up before we even 
had !any notice that Mr. Harris and Mr. Ganaway were not 
Dai zy Queen of Virginia. 
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Mr. Harris: I have no further questions. 

RECROSS· EXAMINATION. · · 

By Mr. Cogar: 
· Q. I ·have one, Mr. Gosnell, I think only one· 

page 285 ~ right now, This is son1ething that the operators 
were concerned about, presumably, but you did 

not cQntact ~Ir. Harris and .Mr. Ganaway¥ 
A. No, sir, due to the fact they were in Florida or some 

place else and I mn not financially able to spend time and 
1noney and such as that running over the country and operate 
the business. 

Q. And so far as you know, none of these people that yon 
have discussed, or these complaints that you have referred 
to had been communicated to 1\IIr. Ganaway or 1\{r. Harrh; 1 
Did they know-
. A. Other than possibly before somebody n1ight have con­

tacted 1 
Q. But you don't know that they knew of this, of your own 

knowledge f J, 

A. I knew that the others knew about ·it. and I felt that 
they knew. 

Q. Wait a minute. Do you know of your own knowledge 
whether Mr. Ganaway and 1\{r. Harris knew of this, of yout· 
own knowledge 1 

A. I would say they did, yes, sir. ··· 
Q. I:Iow would you say that f 
A. Because they operate the business. 
Q. Do you know of anylJody that communicated it to thPm? 

· · · A. Not specifically, no.· 
page 286 ~ Q. · Then you don't know? 

A. In that length of time­
Q. Then you don't know 1 
A. No. 

REDIRECT EXAl\1:INATION. 

Bv 1\fr. Harris: 
· Q. You said something a moment ago about some of tlu~ 

operators and possibly yourself bald. contemplated leaving 
Dairy Queen as a result of all this? · ···· · 

A. Yes, sir. 
Q. Do you kno'v ho\v many operators were contemplating 

that? 
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A. ~ know of two or three ; one did, definitely left. 
Q. Who was th~t? 
A. John. Ring, :and I myself was thinking· about it· and it 

is rat~er disturbing to do business with people you .feel like 
they ~re supposed to be working for you and:in·your:favor, 
and tlien find out it is working in the other direction, and 
it is liard to keep an organization happy when you don't 
coope1;ate with them. One person-! mean, even two people 
or more, when you won't sit down and talk: with them and 

work problen1s out, why, you can !t have a har-
p age 287- ~-· monious group. . .. 
' f· · ·· ·y Q. As far as you are concerned, has· it been 

harmo;nious since ~1:r. Dunham took overT 
A. ] have no basic complaint about it since then. 1\{y gal­

lonag·9, of course, has gone down, but as far as I can control 
and he can control, it is due to the weather and other factors 
in nortnal business procedures. 

I 

I 

• • • • 

. · ·. i MR. OAI(LEY LEA.CHl\1:EN, 
being first duly sworn in behalf of the Defendant E. L. Dun­
hmn, tbstified as follows: 
.. I 

... ··,. 

DIRECT EXAMINATION. 

By 1\ftr. Harris : 
Q. '¥'our full name, please Y 
A. 0akley Thaddeus Leachman. 

l • • • • • 
I 

1 

• Q. I am going to ask you some questions and 
page ~88 r then these gentlemen will probably ask you some 

1 and if you will look at us ''rhen you talk. 
Have ivou ever at anv time been connected with the Dairv 
Queenibusiness, 1\{r. teachman Y • 

A. Yes, sir. · 
Q. V\Till you tell us when and ho'v you 'vere connected with 

it? i 

A. Yes. sir, I owned a store until just last month. from 
early l950 untir just la·st month, on the Petersburg· Pike. 

0. Jj ere in Richn1ond! 
A. Yes, sir, and then I always was half partner "rith mv 

father! in a. store at ''raynesboro, Virginia, starting in ~952 
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as partners. Father subsequently passed away in 1954 and 
about all the interest -of his estate was his part of that store 
and I was the owner of that store for a number of years until 
just about three. years ago. I sold that to Mr. Gosnell who 
preceded me on this witness stand and-

• • • • • 
Q. 1\llr. Leachman, were you then operating your Dairy 

Queen store Qn Petersburg Pike during the time when Mr. 
Harris and Mr. Ganaway were the owners, so 

page 286 ~ to speak, of the Dairy Queen of Virginia, Inc. 7 
A. Yes, sir, I was. 

• • • • • 
page 290} 

• • • • • 
Q. Did Mr. Welborn ever tell you anything about the busi­

ness affairs of the Dairy Queen of Virginia, Inc., the cor­
poration itself! Anything about how it was run Y 

A. Well, in late October, during the-no, during the month 
of November, 1958, he told me some news that was quite dis­
couraging to me. 

Q. What was itt 
page 291 ~ A. He told me that I was paying more for 

that mix than I should, according to what he 
deemed my contract ca.lled for. 

Q. Did he explain 7 Did he give any further explanation 
of the fact you were paying more Y Did he tell you why or 
how or what you were paying for or weren't paying for? 

A. I believe he did. 
Q. Will you tell us what it was Y 
A. Well, as I remember, Mr. Welborn told me that what 

the company told us we would pay for that mix was not what 
they were paying the dairy for it, and on top of that, we were 
not getting the rebate back, the gallonage rebate that he felt 
we should have. 

• • • • • 
page 293 ~ 

• • • • • 



I 

I 

W. L. Harris v. E. L. Dunham 

Oakley Leach.ma;n. 

93 

Q. "fhat was your reaction to finding out the fact that you 
wereq't getting the volume rebate back? 

A. rv ell, I was perturbed, naturally, about that. Let me 
clarify that, if you will. We were getting some volume rebate 

I back, that is true. 
page 294 }- Q·. How were you getting· that back? 

I A. As I recall~of course, that has been some 
time ~go, we got-I got two checks, as I recall, see,-I got 
two c~ecks back for volume rebate that year, 1958. 

Q. Now, did you convey your reaction or say anything to 
~{r. Welborn about the information he gave to you Y Did 
you t~ll him how you felt about it? 

A. ~t is possible I did. I don't recall; it is possible I did, 
that I told him that was rather perturbing news, if it was 
true. [I had no way of knowing myself. 

Q. Did you convey any of this feeling that you had to Mr. 
Mordson, to :Mr. Herbert ~Iorrison, who was the Manager, 
actual General ~fanager or Executive Vice President Y 

A. I didn't see Mr. Morrison. 
· Q. :pid you discuss this with anybody, what ~Ir. Welborn 
told ~ou' . 

A. 1\ fe"\vi months, it rnight have been a month or 60 days 
later, JI saw Mr. Wendall Morrison "Tho ran the other three 
stores here in Richmond, and he and I talked about what­
T asstme he bad been told also the same-

! . . . . . 

page 295 ~ 

• • • • • 

Q. Did 1\{r. Morrison know about the rebate already or did 
you tdll him Y 

A. I didn't tell him. 
Q. pid he know about it? 
A. He did. 
Q. }\That was his reaction about the volume rebate when you 

talked to him Y 
A. He was perturbed about it. He had three stores to my 

one h~re in the City of Richmond. 

• • • • 
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page 296} CROSS E.XAMINATION. 

By Mr. Davenport: 
Q. Mr. Leachman, when did you first learn that the com­

pany was receiving a volume rebate f 
A. Well, of course, I 'vas never certain myself that they 

did. I just had to take somebody's word for that. 
Q. When were you first told that they were receiving a 

volume rebate? 
A. That was-Well, like I just told you, in November of 

1958. 
Q. And up to that time you never heard anything about 

a volume rebate? 
A. Not about volume rebates, no, sir. 
Q. And didn't you testify just a moment ago, towards the 

end of Mr. Harris' questions, that you got two checks back 
in 1958 for volume rebate? 

A. Yes, I did. 
Q. You got them between November and January 1? 
A. Well, they would have had to have been between those 

months, yes, because after Thanksgiving I would have closed. 
As I remember it, it is in there somewhere. It had t'O have 
been in there somewhere. I recall two checks in particular; 
there might have been more. 

Q. So you got them after you heard about it from Mr. 
Welborn? 

page 297 ~ A. No, I had gotten one of them bef·ore that, 
one of them possibly came in; oh, the first check 

might have come in in June or July. 
Q. Then you did know about volume rebate, didn't you Y 
A. Sir? ' 
Q. Then you did know about volume rebatef 
A. I wasn't sure in mv mind at the time whether it was 

volume rebate or whether it was an advertising refund . 

• • • • • 
REDIRECT EXAMINATION. 

By Mr. Harris: 
Q. You got through saying you don't know whether those 

checks were volume rebate or advertising refunds? Would 
you explain what advertising refund is T 
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A. When we do some advertising during those times, we 
alw~ys would, as I recall-the company would pay a certain 
amount of that, and-

QJ Of the advertising? 
I A. Yes, sir. We would occasionally get checks 

pag' 298 r back from them for their part of the advertising, 
· J. but the two checks in question here were volume 
rebates, I am positive of that. 

QJ You are positive of volume rebate 7 ·. 
Al I an1 positive those two checks were volume rebates, 

yes. 

• • , • • 

KENNETH J. GANAWAY, 
a Drfendaut, being first duly sworn, testified as follows: 

DIRECT E~AMINATION. 

By Mr. Cogar: 

• • • • • 

page· 302 ~ 

• ~ • • • 
--~ ~ 

Q, The record indicates that Mr. Morrison resigned, then, 
in IT ovember of 1958? 

A That is right, yes, 1958, that is right . 

• • • • • 

pngp 303} 

• • • • • 

Q~ Wha.t was the transaction with Mr. Harris? Had you 
offered to buy his stock or did he ·offer to buy yours 7 

A. We made an offer where either of us would sell to the 
other for $25,000 for our shares of stock. 

Ql And approximately 'vhen did that occur, sir? 
Aj. I would say that occurred around September of that 

year. 
• ! 



96 Supreme Court of Appeals of Virginia 

Kenneth J. Ga1wway . 

• • • • • 

page 304 ~ 

• • • • • 

A. These papers indicate the action that we took to pur­
chase the stock of Mr. Harris, purchase to be n1a.de by the 
Dairy Queen of Virginia, Inc. Corporation. 

Q. For what amount' 
A. The amount here was $25,000. 
Q. For ho'v many sha.resY 
A. That was for 50 shares of stock. 
Q. When was this action taken? 
A. On September 26, 1958. 
Q. And these are the minutes of your B·oard meeting, ap­

proving that, is that right 1 
A. That is right. 

• • • • • 

page 305 ~ 

• • • • • 

Q. Did this sale ever-was it ever consummated? 
A. No, that action 'vas not completed due to the fact that it 

seemed to be not possible under certain Virginia regulations 
which I am not familiar with. 

Q. How did you learn of these regula.tions Y 
A. I believe that in a phone call from Mr. IIerbert Mor-

rison. · · 
Q. Following this transaction, attempted transaction, was 

there any other effort to sell the stock or any other offer 
made by and between you and 1\:lr. Harris? 

A. ,.~l ell, this item here was not a case of selling-of 1\fr. 
Harris selling the stock to n1e. It was to the corporation. We 
later considered a. sale of stock of one or the other and we 
agreed at that time that either of us 'vould buy the other 
and l\f r. Harris made me an offer to sell for $25,000 and I 
accepted the offer. 

Q. Was that consummated? 
A. No, tha.t wasn't, either. 
Q. Why "Tas it not, sir? 
A. Well, shortly thereafter we, of course, received word 
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that ~{r.-wc received word of 1\:[r. 1Vforrison 's resignation 
and al~o at the same titne we received correspondence frmn 
l\Irs. Gowdey's attorneys that they desired to talk to us about 

1

1 the stnte of the business, so immediately we 
page 306 ~ headed for Richn1ond. 

I 

• • • • • 

Q. I will ask 1ny question again, :\Ir. Gana.wa). Air. Harris 
had oifered to hny your stock or you had offered to huy 
~Ir. 1-Huris' stock? 

l\ .. 'fell, we on diffenmt occasions both happened-but 
I think in this particular case hm~e, he called 1ne and outlined 
the terl

1

ns under whieh he would sell or he would sell his stock 
to me, and this letter here which you have confirmed the 
aiTangenwnt, the purchase of it. 

Q. 'Vill you identify it? Is this the letter you wrote to 
llim 1 I 

A. 'Tihat is rig·ht, yes, sir. · 
· · . J Q. "\'\That ·is the date of that letter1 

page 307 ~ A. This is Novetnber 14, 1958. 
I Q. Will yon J'<'ad that. letter to the Court? 

('rho, letter was read alourl hy the witness and subsequently 
nutrkec nnrl filed as Defendant Ganaway Exhibit No. 4.) 

• • • • • 
Q. A1Hl what had he offered you for your stock? 
A~ The total pure-base price¥ 
Q. Y¢s, sir. 
A. $25,000. 

• 
page 317 ~ 

• 
Q. You say this n1eeting lasted an hour to two l1ours' 

"\Vhen did you next see Mr. Dunham t 
A. '';r,l' e saw him the next day? 

Q. Where? 
page 318 ~ A. That was at ~fr. \Tick's office. 

Q. \Vho was present at that time? 
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A. Present there were Mr. Vicks, Mr. Harris, Mr. Dunham, 
Mr. Vick's secretary, and myself, and I can't recall whether 
our CPA, Ed Hardy, was there at the time when we arrived 
or whether he came in shortly thereafterwards, but he was 
present part of the time. 

Q. Why was he there Y 
A. He was there to 1nake available all the records of the 

corporation for Mr. Dunham's inspection. 
Q. Did he make them avail81bleY 
A. Oh, yes. 
Q. And did Mr. Dunham inspect them Y 
A. He did . 

• • • 
page 324 ~ Q. How many stQres did you have at the tiine of 

this sale, Mr. Ganaway, in Virginia? 
A. I can give you a range. I don't know exactly. 
Q. I think the record shows 30 or 31. I don't recall myself, 

had done business during the 1958 season. How many of these 
ope.rators did you know personally? 

A. 'V"ell, I guess I have met all of them on occasion, but I 
'vould say I guess I know all of them personally. 

Q. Where had you gotten to know them? 
A. At our annual meetings. 
Q. During the last year of your operation, 1958, had you 

received any complaint from these operators Y 
A. No. 
Q. Specifically, had you received any complaints from 

Wendall Morrison about anything? 
A. Oh, no, definitely not. 
Q. M.r. Leachman Y 
A. No. 
Q. Mr. Ring, John Ring? 
A. No. 
Q. Mr. Gosnell t 
A. No. 
Q. None of the people had registered any complaint with 

youY 
A. No, that is right. 

page 325 ~ Q. About the operation of the business Y 
A. Oh, no. 

Q. How about Welborn? Is that his name? 
A. Yes, Welborn, that is right. 
Q. Harvey? 
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A. I:lJarvey Welborn. 
Q. Had Harvey Welborn communicated to you any com­

plaint 9f operators Y 
A. Nio, I had no communication with Harvey. 
Q. N;ow, you heard Herbert Morrison testify yesterday 

concerning a meeting which you had in West Palm Beach, I 
believe I September of 1958 Y 

A. Yi es, sir. 

• • • • 
Q. Did he mention the Roanoke store to you Y 

I A. He could have mentioned it to me, but I 
page 326 ~ don't recall any discussion about Roanoke, parti-

1 cula.r ly, no. 
Q. !l'ou were familiar with the problem in Roanoke? 
A. Ij was familiar with the store in Roanoke, yes, and I 

knew1 in fact, I am not even sure of this, but I think at the 
time "fe didn't have an operator for the store. I do recall 
that much about it. 

Q. ,4ny discussion about volume ·rebate at that meeting? 
A. ij o, not to my knowledge. 
Q. WhJ at did you know about the volume rebate, 1\!Ir. Gana-

way? 
A .. :othing. 
Q. 1f on knew it had been collected? 
A. To be perfectly frank, I don't know much about the 

opera~on of the Richmond office. I was not that close to it. 
Q. "fho had the closest-other than Mr. Morrison-who 

had t:qe closest contact with the operation Y 
A. Well we had, of course, Harvey Welborn was close and 

also Mr. Ha.rris was closer in touch with it and I was, as far 
as the1 actual operation was concerned . 

.. • • • • 
page 328 ~ 

• • • • • 
CROSS EXAMINATION. 

By Mr. Williams: 
Q. ¥r. Ganaway, as I understand it, you and Mr. Harris 

purchased this Dairy Queen business in 1956, is that correct t 

I 
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A. Yes, I believe that is right. 
Q. And you formed a corporation called the Dairy Queen 

of Virginia, Incorporated, to be the purchaser of the busi­
ness fr01n 1.\.{r. Gowdey who had traded as a sole proprietor¥ 

A. That is right. 
Q. Is that right, sir? 
A. I believe so. 
Q. There is no secret about that? 
A. I run not sure of the sequence. Those are the basic 

things, yes. 
Q. And then you and 1\fr. Harris undertook to run the Dairy 

Queen of Virginia, Incorporated, business as of the tin1e the 
sale was con summa ted 1 

A. I don't know exactly when the operation started. I 
couldn't tell you that. 

Q. Whenever it did, you and Mr. Harris, your 
page 329 ~ partner, understook to run the business? 

A. That is correct. 
Q. And each of you owned 50 per cent of the stock~ 
A. That is correct. 
Q. Now, initially, who was to be the managing partner, or 

the active partner, in the business f You or 1\{r. I-Iarris? 
A. There was no active managing partner as far as I 

could tell, because we hired a manager for that purpose. 

The Court: I can't hear you. 

A. We hired a manager to manage the business for us . 

• • • 
page 33(} ~ 

• • • • 

Q. Now, at the time you en1ployed this General 1\fanager 
here in Virginia, who, I believe, was 1\fr. Morrison, from then 
on you didn't take any active role in the management of the 
business. Is that correct? 

.l\.. Not in the manage1nent of the business, no. 
Q. You delegated all of that to this General 

page 331 ~ Manager or your partner,. 1\fr. Harris, who, I 
believe, kept a closer watch on the operation 

than vou did¥ 
A. ·He had a true picture of it, yes. 
Q. But. you gave Mr. Harris ancl l\{r. 1\{orrison authority 



"\V. ~· I-Iarris v. E. L. Dunham 

Kenn~eth J. Ganaway. 

101 

to act for the corporation and you would accept their decision 
witho11t any right to quarrel about it. Is that correct? 

A. ~Vell, management-wise, yes. There is an area you can 
get i~to there that bccmnes polie.y and that is different. 

Q. }V ell, the mechanical end of the business you turned over 
to them? 

A. That is right. 
Q. On policy, you reserved to yourself 50 per cent right, 

whichlwas your stockholding· in it, to veto or disagree? 
A. ~hat is correct. 
Q. Now, on November 15, 1958, I believe a letter was ad­

dress4d to you by Wilbur C. Allen who represented Mrs. 
Gowd~y's interest¥ Your name was spelled "Kanaway,'' but 
I think we all know you are talking about Ganaway. Is this-

ThJ Court: Is this an exhibit? 
Mr.j Williams: Yes, sir, Your Honor, Dunham's Exhibit 

No.6. 
I 

page 332 r By Mr. "\~7illiams: 
I Q. Did you receive that letter? 

A. Yes. 
: Q. is that your copy of it? 

·. A. I have no way ·of determining whether it is my copy or 
not. I 

Q. Now, in the first paragraph of that letter it shows that 
this :Qairy Queen of Virginia business, under your steward­
ship, had deteriorated to a point where about one-third of 
the stbres were about to go out of business- . 

I 
I • • • • • 

Q. lt says in the. letter, Mr. Ganaway, that under your 
stewardship the business has deteriorated to a point where 
about j one-third of your operating stores are about to go 
under. Is that correct? Read it out loud. ~1aybe we can un­
derstand it better. 

A. (Reading) ''Mrs. Gowdey has become extremely con­
cerned over the fact that. the gallonage statements furnished 
her frbm the various Dairy Queen stores indicate that appro­
xinlat~ly ten stores are operating at or below the break-even 
point.: In all pt·obability these stores will not open next sea-

son.'' 
page 333 r Q. All rigl1t, now. Read on in the letter and 

see if the writer of that letter is requesting that 
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you give him assurances that some affirmative action will be 
taken to abate the deterioration in the business that he al­
ludes to? 

A. Shall I read the whole thing Y 
Q. Yes. 

The ·Court: Excuse me one minute. What is the date of 
that letter? 

A.. November 15, 1958. This is the second paragraph: (The 
witness continued reading· the letter.) 

Q. Now, following receipt of that letter, did you write to 
Mrs. Gowdey or her attorney any assurances that the busi­
ness wa.sn 't going to pot or tha.t you were taking any steps 
or requesting your General Manager to take any steps to stop 
the very thing they were complaining about Y 

A.. No, we 'vrote no letter, no. 
Q. You have no documentary proof of any sort to show 

that you have complied with the request of Mrs. Gowdey's 
letter? 

A.. ''r ell, we have stated previously that we went to Rich­
mond as a result of the letter, but we had no correspondence. 

Q. What da.te did that meeting take place in Richmond? 
A. I would say it was within, probably, fifteen 

page 334 ~ days of the date of that letter. 
Q. Now, the ad that you caused to be published 

in the 'Vall Street Journal, was that placed after you had 
received this letter from 'Vilbur Allen dated November 15, 
1958? 

A.. Yes, definitely. 
Q. No,v, at the time Mr. Dunham came to see you in 

Florida in response to the ad that you had run in the Wall 
Street J ourna.I, did you show him a copy of this letter? 

A. No. 
Q. When you 1net in Richmond on December 28, 1958 which, 

I believe, was a Sunday, did you show him this letter? 
A. You mean me personally? 
Q. Yes, you personally? 
A. No, I personally didn't, no. 
Q. On Decmnber 29. 1958, when this sale was consummated 

in Howard Viek 's office, did you sho·w him a copy of this 
letter? 

A. I didn't, no. 
Q. 'Vhile you had personal knowledge of these people 

here on the scene feeling that one-tl1ird of the business was 



W. L. Harris v. E. L. Dunham 103 

Kenneth J. Ganaway. 

about to go under, you never communicated that fact to your 
poterttia.l buyer, personally1 

A. Well, there were some good reasons for not 
page 335 ~ doing it. 

Q. Can you answer my question yes or no? Did 
you ever cotnmuuicate the contents of this letter to your po­
tenti~l buyer on the three occasions when you saw him and 
'vere \negotiating the sale 1 

A. ;I wouldn't communicate anything· to anybody that 
'vasni't true. I had no reason to. 

Q. lAnd you were disputing the truth of the contents of 
this letter 1 

A.j"\\Thy, of c.ourse. . 
Q. All rig·ht, sir. Now, you 'have caused to be introduced 

in e iidence Ganaway's Exhibit No. 3, Ganaway's Exhibit 
No. ~' and Ganaway's Exhibit No. 5, which I hand to you to 
see if you are still fmuiliar with tl1em 1 

A.
11Yes. 

Q. ,Now, in all three of those documents, it relates to an 
inter~corporate sale or an inter-pa1·tnership sale between 
you rl.nd Mr. Harris, isn't that correc.t1 

A. ITha.t is correct-hold it. No, two of then1 do. 
Q.IAnd one of them relates to a corporate purehase of the 

50 per cent interest? · 
A. No, no. 
Q. Tell me what tl1ey relate to. 
A. One of tltem relates to the sale of our stock-

page 336 ~ The Court: vVhich one? 

A. !That is the one dated, let's see, is there a number on 
here?i I think that is 5. 

Mrj Harris: It is Defendant Ganaway's Exhibit No. 5. 

A.IThis one here relates to a proposed sale of our ~toek 
to anrther corporation. 

By Mr. Williams: 
Q. rr·o anybody that will buy it? 
A. ITo somebody. 
Q. rrl 0 somebody' 
A. Not to anybody; to a specific person. 
Q. [s that specific person identified in the letter? 
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A. No, it wasu 't identified in the letter because that isn't 
pertinent, and one involves the sale-

The Court : Which one~ 

.A. Ganaway Exhibit No.4; this relates to the sale of stock 
between us, and the other one here which is Ganaway Ex­
hibit No. 3 relates to the n1inutes of the ,Joint 1\Ieeting of 
the Board of Directors and Stockholders in which the cor­
poration proposed to buy lVIr. I-Iarris' stock. 

Bv l\ir. vVilliams: 
··Q. Now, I will ask you if the date on all three of those 

docu1nents is not subsequent to the tinw that your 
page 337 ~ State J\IIanag·er, J\IIr. lVIorrison, came to Florida 

and told you and 1\fr. Harris that you were in 
difficulty here in 'Tirgluia, you had been raping tlw business, 
so to spe.ak, not developing- it, and you were bound to go 
broke? 

Q. "\Yhat was the date 1\Ir. lVIorrison came to Florida and 
n1et with you and 1\ir. Harris and if you have any documen­

tary proof in your file to confirm it by one way 
page 338 ~ or the other, please produce it. 

A. If the date in refereince to this is t11e ques­
tion, it was prior to these two. There is no question about 
that. 

Q. 'Vas it in August or Septe1nher? 
A. I believe it was SeptentbP1'. 

* • 
pag<' 339 ~ 

• • • • 
Q. "\Yhat did you discuss? 

• 

A. '\Veil, we discussed ntainly the proposition of whether 
we should pern1it the stores to go into the food business in 
addition to Dairy Queen. 

Q. How· about the Roanoke situation, the conde1nnation by 
the H ealtl1 Depa rtn1en t? 

A. I don't know whetlwr the condemnation by the IIealth 
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Deptrtn1ent was mentioned at that particular meeting or not. 
I couldn't say. 

Q.\ You heard about it? 
A.i No, I don't know whether I did or not, now. I knew 

we didn't have an operator for the store, but the condemna­
tion by the Ifea.lth Department, I can't recall that. 

Q. I How about the Ring situation in Danville Y 
A. • I don't know whether it was touched upon, but it is 

likely, because I believe the fellow was in arrears two or 
th req weeks in his payment to us. 

1 
Q. How about the situation with the operators 

pagci 340 ~ generally about the volume rebate? Was that 
I discussed¥ 

A.INo. 
Q. ~How about the dissension among the operators about 

feeling that on the basic mix price they were being over­
charged? 

A. :To n1y knowledge there was no dissension among the 
oper~tors and no discussion about it. It was never brought 
up. I 

Q. !At the tin1e of that meeting in Florida in September, 
1958,1 did you have any information that ten of the stores in 
the Dairy Queen chain were in financial difficulty and about 
to gol

1 

under? 
A. No. 
Q. !And you didn't. find that until you got a letter from Mrs. 

Gowdey's attorneys, then, I take it, on November 15, 1958? 

I . . . . . 
page:' 341 ~ 

• • • • 
Q. J3ut son1eone else, by N ovemb~r 15, 1958, at least, 

callc(~ to your attention that they thought ten of the stores 
We:' I'<' having pt'oblems' 

A. tJ.'hat they thought, that is right. 
Q. '}rhat they thought Y 
A. [es. 
Q. And that is the first date that you kno·w of that situa-

tion ekisting or being suspected f -
A. I still don't know it. 
Q. Or be in~ suspected? 
A. rat is right. 
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Q. I will ask you if all three of the documents that you 
now hold in your hand weren't written subsequent to the 
time that J\1:r. Morrison came to Florida to meet with you 
and Mr. Harris, irrespective of whether it was a socialtncct­
ing or a business meeting! 

A. What is that question? \Vas tha.t a question 1 
Q. ·Yes. 
A. I didn't get it. Start again. 

The Court: Let her read it back. 

(The previous question was read.) 

A. Yes. 
Q. Now, take the corporate resolution that you have in 

your hand. Do you have it before you! 
page 342 ~ A. I have it. 

Q. Now, under the terms of that proposal, isn't 
it a fact that the corporation was going to buy 50 per cent of 
the stock, using corporate money, and you or :?Yir. Harris, 
whichever of you wound up being left in the business, ,Jidn 't 
have to put up any money at all~ 

A. No, I wouldn't say that. 
Q. "r ell read the proposal. 
A. How far do you want to go back? Do you want to start 

here? (Indicating) There are several things in this. 
Q. Take such part of it that you thinl{ is necessary to 

answer my question. 
A. All right. ''Mr. Harris, who is the holder of 50 shares of 

the c01nmon stock of the corporation, offered to sell to the 
corporation his stock for a total purchase price of $25,000, 
payable $7,000 in cash immediately upon acceptance of the 
offer by the corporation ; $5,000 due and payable on or be­
fore January 15, 1959 and $5,000 due and payable on or he­
fore July 15, 1959, with the remaining $8,000 to be paid in 
monthly installments .. 1Hth the first such installment to be due 
and payable for the month of October, 1959, equal to two 
cents per gallon for ~II D·airy Queen mix used or sold in the 
Commonwealth of Virginia until the entire $8,000 shall have 

been paid. No part of of the purchase price is to 
page 343 ~ bear interest. There were further stipulations 

that the 50 shares of stock now owned by Mr. 
Harris will be endorsed and placed in escrow with Howard C. 
Vick to be delivered to the corporation upon full and final 
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pay~ent of the purchase price and that the salaries of officers 
of the corporation other than the Executive Vice President 
would not exceed $2,400 per year until the entire purchase 
pricb had been paid • • • ' ' 

Q~ So, under that proposal, Mr. Harris would have gone out 
of the -business, but you, Ganaway, wouldn't have paid any 
money to buy any of his stock. Isn't that correct? 

Al You mean me personally Y 
Q~ Personally? 
A. The corporation was making the purchase. 
Qi But not a nickel of Ganaway money would have gone 

into! the purchase of that stock? 
Al No, that is right. 
Q~ Now, I ask you if under the other proposal and not 

talijng about the one for the $70,000, I don't know the amount 
of it, if under the terms of that proposal, the business itself 
wasn't to put up the n1oney for the purchase of the stock 
ratller than either Harris or Ganaway¥ 
~- That is right. 

I Q. Now, in running this ad in the Wall Street 
pa.g~ 344 ~ Journal, did you compose the ad yourself? 

I A. Partially, I would say; I think my office 
help did. 

Q. Did you meet with Mr. Harris before that ad was caused 
to lJe published? 

AL Yes, definitely. 
Q. And you agreed upon the basic substance of the ad 

before it was to be-
A). Basic substance, that is correct. 
Q~ And you were designated as the person to receive in­

quires that might result from that ad at West Palm Beach, 
Flofida, is that correct 1 

.AL That is correct. 
Q. N o'\v, the ad shows the following figure, ''Basic franc­

hisd, Middle Atlantic State, showing gross profit of $25,000 
annrally available, $50,000 cash.'' 1s that your recollection 
of it? 

..N. That is what the ad reads, yes. 
Q. And that is the way you intended it to readY 
~- Yes, that is correct. 
Q. Where did you get the figure of $25,000 gross profit, 

$25JOOO annually available from Y 
.N. That was after a consultation with Mr. Harris, after 

loolting over the general books and so forth. 

! 
I 
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. Q. In other words, you and Mr. Harris were 
page 345 ~ satisfied from the books that you could point 

your finger to $25,000 worth of money that would 
be profit from that business~ 

A. ''r ell, that depends on your definition of profit. I don't 
know. 

Q. If somebody came to you and said, "Show me where the 
$25,000 g-ross annual profit is,'' you had to have figures that 
you could point to, isn't that correct? 

A. Oh, which we did, yes. 
Q. And you were prepared to do that? 
A. Yes, which we did. 
Q. And you did it for Mr. Dunham? You showed him $25,-

000 worth of figures 1 
A. I didn't sho'v him personally. 
Q. But Mr. Harris did, or J\fr. Hardy? 
A. That is right. That was upon examination of the books. 
Q. But when he came here to Richmond and said, "Gentle-

men, sho·w me where there is $25,000 worth of profit in this 
profit and loss statement," you pointed out figures that would 
total $25,000 or approximately tha.t. Isn't that correct? 

A. Did I do it or somebody else 1 
Q. You or J\{r. Harris 1 

A. Speaking generally? 
page 346 ~ Q. I am talking about all three. 

A. I can't always answer what may have hap-
pened in the room. I may have been out. 

Q. But you were there? 
A. Yes, I was listening. 
Q. And either you or Mr. Harris or Mr. Hardy did it? 
A. That is probably true. 
Q. Because 1\:fr. Dunham didn't indicate a willingness to buy 

until you show·ed hin1 $25,000 as the ad indicated, isn't that 
correct? 

A. I would say that is probably correct. 
Q. That is correct. There is no probable about it? 
A. Right. 
Q. And either Mr .. IIarris or Mr. IIardy, the accountant, 

showed him those figures that 'vould come to $25,000. Isn't 
that correct ? 

A. vVell, in a way, yes, but you are getting a little bit off 
the broader subject, though, as to what the income from the 
business is. 

Q. In the ad you didn't bother to mention the indebtedness 
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to th~ Gow<leys which, I believe, approxhnated smnething like 
$125,000, isn't that correeto? Look at it. Does the ad say­

A. That is right, I have to think a·· little bit, 
page 347 } occasionally. 

Q. All right, I want you to. Then, after he 
can1e to your place of business in Florida, you told hhn about 
the $125,000 which he understood 1 

A. I don't recall that. I think the way it was put was that 
there~ was seven cents a g·a.llon out of what he would get 
that 1vns earmarked for Gowdey, and I don't kno'v if I re­
lHeinber the other part. because we were talking in strictly 
genetal terms, because I had no fig·ures or anything. I know 
it w~s seven cents a. gallon. 

Q. iY ou didn't have any books with you in Florida 1 
A. tNo. 
Q. \But the figure of $25,000 had been in the ad 1 
A. 

1

That is right. 
Q. :And the sale price of $50,000 in the ad? 
A. )Was in the ad. 
Q. !And they were the only two figures you had to try to 

justif~r to any purchaser that might inquire about them~ 
A. j\\T ell, I might .add that in our conversation down there 

I told! hin1 that above and beyond the royal~y income, he had 
n potential of franchise sales which was 'probably another 
five oi· ten thousand dollars a year, depending on his ability. 

I I don't know whether that enters into it. 
page :348 ~ Q. That is over and above the figure? 

I A. Over and above what the operators pay. 
Q. You didn't realize five cents in franchise sales the three 

years 1 you owned Dairy Queen of ·virginia, did you? 
A. Say that a.gain. 
Q. Pid Dairy Queen of Virginia, Inc. ever sell a sub-

frflncnise while you owned it f 
A. T tl1ink so, yes. 
Q. :poes it show in your books? 
A. I think so. 
Q. )\Thich one, 1957, 1958, 1959? 
A. I don't know . 

. : Q. They fire up there. Get one of them and show it to me . 

• • • 

pag·e. 55 r 
• • • • • 
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EDWARD I. HARDY, 
being first duly sworn in behalf of Defendants Ganaway and 
Harris, testified as follows: 

DIRECT EXAMINATION. 

By Mr. Davenport: 
Q. Will you state your name, please, for the Court Re­

porter. 
A. My name is Edward I. Hardy . 

• • • • • 

Q. What is your business Y 
A. I am a Certified Public Accountant . 

• • • • • 

page 356 ~ 

• • • • • 
Q. Did you or your firm do the accounting work for Dairy 

Queen of Virginia, Inc., for 1956 through 1958 at the time 
it was owned by Messrs. Harris and Ganaway? 

A. Yes, during the time of their ownership. I am not posi­
tive about those dates. I think it began with the fiscal year 
ended February 28,1957 and continued through the fiscal year 
at the end of February in 1960. 

Q. In the meantime, did the ownership of Dairy Queen of 
Virginia change hands Y 

A. Yes, it did. 

• • • • • 
page 357} 

• • • • • 

Q. Did you have any part in-strike that. Were you pre­
sent at any time during negotiations with reference to the 
sale of the business in December, 1958? 

A. I was present on two occasions, the first of which was 
what must have been the last Sunday of the year 1958, 
although I do not recall that any negotiations took place in 
my presence on that day. The second-
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• • • • • 

Q. ren was the next time you saw them 1 
A. The next day, Monday. 

page i358 ~ 
• • • • • 

I 

111 

Q. po you remember how you happened to go to that 
offieet 

A. jY es. As well as I recall, Mr. Vick called me, knowing 
that the general ledger of the corporation was in our office, 
and a1ked me if I w·ould bring it to the office, which I did. 

Q. futd when you got to the office, what did you do then, 
if anything' 

.l\. jV ery little. I, of course, delivered the general ledger 
and answered any questions that were put to me, then re­
viewekl with the sellers and the buyer certain amounts of cash 
that 'fere to be left in the business. Tha.t was about the sub­
sta.nee of it. 

Q. Pi.d you talk to Mr. Dunham, who was the buyer! 
A. iV ery briefly, and very casually. 
Q. Pid he ask you any questions Y 
A. [ am sure he did. I think they were so casual I can't 

recall! what they were. 
Q. td you at any time during that conversation ask him 

whether or not he wanted any infor1nation T 
page l359 ~ A. I can't say that I directly suggested that 

to him. 
Q. Did anyone else suggest it to him in your presence, as 

I fnr a~ you recall Y 
A. ~V ell, the impression was that my instructions were­

I canjt give you the wording-but my instructions were to 
a.nsw~r any questions Mr. Dunham might pose to me. 

Q. Pid he make any response to that T 
A. [ recall that he took the general ledger and I more or 

less stood over his shoulder for a very short time and an­
swered several, I guess you would call them, perfunctory 
questions. 

Q. So far as you could determine, was there any effort 
made i to, or was an effort made, to reveal the fact concern­
ing tJ:te finances of the business? 

A. fMy impression was definitely that anything he wanted to 
know) he could know. 

I 
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Q. Mr. Hardy, do you recall what was going· on in ~I 1·. 

Vick's office when you arrived, with reference to what np­
pea.recl to be the status of the negotiations for this purchHsc 
and salef 

A. 'Veil, again calling on n1y n1e1nory for about two awl 
a half years back, my hnpression is that the deal, the tralls~le­
tion, had, in essence, been eonsun1n1ated. I seen1 to rer.all-

Q. vVhy? 
page 360 r A. I seem to recall that J\.fr. Vick's serrrt~1·y 

· was then in process of drawing what n1ust h:in~ 
been the final legal document for the transaction. 

:!1:' 

V\T. L. HARRIS, 
a Defendant, being first duly sworn, testified as follows: 

DIRECT EXA~1I~ATION. 

By l\{r. Cogar : 
Q. State your name to the Reporter. 
A. W. L. Harris. 

Q. Wl1ere do you live? 
A. Wihnington, North Carolina. 

page 363 r 

• 

Q. Ilow many stores were there when you took oyer? 
A. When we· took over there were 29 stores, if I rein em­

ber correctly; four or five of them 'vere on the low volun1e 
side_. "T e got it lip to 31. I thinlr there "rere 30 stores in 
operation in 1958. 

• • 

page 369 r 
• • • • 
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Q. Now, l\Ir. 1-[arris, tell us about this mix profit which 
yon hrve heard discussed here, ho"~ it originated and how it 
was l~andled ~ 

A. ~r ell, the ntix profit can1e a.bout-we had heard or it 
had been inferred that possibly-when we started to n1ake 
arran~·ements with the c01npanies, we knew there was going 
to bel sc:nne cost for the additional service, the service of 
furnis;hing mix to the .stores has noth~ng to do with the con­
tract ~f using Dairy Queen name and the freezers; that is, 
an additional service and probably the best. service. I think it 
is dmie as well in this state as any state I know of. 'Ve 
1nake :contracts with one or nwre dairi~s, we guarantee to 
then1 pw payment of the hilJs which the dairies like Yery 
1nuch and by assuring the1n of having a route or area that 
they cnn fu,ruish a volume of lllix, we have been able to get 
son1e ~airly good mix prices in the course of the years. The 
cost of adntinistering that service is n1ore than tl1e Dairy 
Queentf Virginia can afford beeausc the Dairy Queen busi­
ness i basically a franchise busi11ess, that is where you get 
your , oney to operator from and everything else on the 
frmichise side of it. This is a scn·vice. 

Q. 'Vas it a service you were obligated to render' 
I • • 

A. 'Fhe service we are obligated to render was to pernnt 
them t\1 u~e the n1achines in the Dairy Queen name. 

Q. That is what yon got the thirty-five cents 
page 370 r l'or? 

\ A. YeR. This is in ncldition, hut in good husi-
ness y9u havo got to do a little n1ore than just what you are 
called for to inc1·ease your business, so we did this and wo 
chargeJ in son1e instanees, a penny or n1ore. I don't know ex­
actly,~ can't pinpoint how n1uch we charged front each dairy, 
but it fame out an even figure and at the end of the year, 
we kep~ that account separate. At the end of the year, the 
1nix profit, we charged certain accounts to it, such as whole­
sale p1¥ces, which is the only wholesale thing we bought­
wholesale taxes, I mean, hookeeping and other legitin1ate ex­
penses jwere charged to it and tl1e profit derived from that, 
at the ~nd of the first year's operation, was told to the opera­
tors ati their state n1eeting and they were asked if they 
wanted! it in cash or would they prefer puttine; it into an 
adverti~ing fund, rneaning tbe hvo cents fund, the two cents 
per galJon we explained to them. They voted that they pre­
ferred it in the advertising fund. However, son1e several of­
the stors took it in cash which was agreeable witll us. 
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Q. How did you deternune what you would keep and what 
you would give back to the opera tors Y 

A. We didn't keep anything. 
Q. I mean what you did not-how did you determin(' what 

was not refundable f 
page 371 ~ A. Herbert was instructed to consult with the 

auditor about what were the legitimate expenses 
for this service, and after consultation with the CPA that 
was determined these were legitimate expenses and what 
should be charged against the account, and the remainder of 
the money was the profit. Now, in the case of 1958-

Q. What did you do with the profit? 
A. The profit was, as I just stated a minute ago, was of­

fered-the stores were told about it a.t their first n1eeting un­
der our supervision and were asked if they wanted it in cash 
or did they prefer putting it in the advertising fund along 
with the two cents, n1aking it at that particular yeaT, profit, 
10.007 cents, I think, per ga.llon. 

Q. Let me hand you this men1oranchun not addressed to 
anyone, dated November 17, 1956 and ask if you can identify 
that? 

A. Yes. \V e selected a group of operators in the state 
for a. consultation on advertising for the following year, next 
year, 1957, and we discussed-that is when we decided on the 
two cents and then we found that it was related to some of 
t.hetn that very probably we would have a nlix profit at the 
end of the year and, if so, we wanted it to go back to them. 
That was prior to the announcetnent at the n1eeting, now. 

Q. To whmn did this go? 
page 372 ~ A. That went to the advertising group, I think. 

Q. I want to ask you to read the third para­
g·raph of that letter to the Court. 

A. (Reading) "We would like to see this money put into 
additional advertising for each store, but the money does not 
belong to us; therefore it will be up to the stores as a group, 
whatever is decided we will agree." Incidentally, this letter 
"ras written by Mr. Morrison. 

Q. What is it when you say, ''This money does not belong 
to us''? Is this the mix profit? 

A. I meant the profit from the mix over the up-charge, 
over the year's additional charge. I am sure that is the 
way Herbert interpreted that. 

• • • • 
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W. L. Harris. 

. Q. Now, sir, you have heard other testimony 
page 3-!73 ~ here concerning the volume rebate. I understand 

that is something· different from the mix profit we 
have h

1
een talking about. "\Vhat is volume rebate and how 

did it come aboutf 
A. I~ 1958, Herbert, in making his negotiations for mix­

part o~ this I will have to refer to as my impression, but 
I think! my impressions are pretty much correct. In negotia­
ting fdr mix for the 1958 season, he contacted a dairy in 
Richmdnd, Pet Ice Cream and Milk Company, and was able 
to sho~ them the fact that they could bill to us direct and he 
assure4 of getting paid weekly and, incidentally, all bills, as 
far as [ know, were discounted or paid immediately during 
the thrtee years we were in operation; that he would be 
entitled to a volume rebate for the total volume used from 
that dairy. Now, I think in 1958 we dealt with four dairies, 
I think[it was Swift, Pet, the one in Richmond, and Alexan­
dria Dairy. He was able to get a volume rebate for the first 
time from any dairy in that year. He got it from Pet and, I 
believe,! the Richmond store. He advised us of his good 
negotiations and he later said that the checks were coming 
in and he would advise to keep it separately, that he didn't 
know hbw we would handle it, just as we weren't positive 
what w~ were going to do with the mix profit and, actually, 
it was hever dec.ided by ]\fr. Morrison or Mr. Ganaway or 
myself c;lefinitely as to what would be done with it. We hadn't 

I had that problem prior-not problem., but that 
page 37:4 ~ good luck prior to tha.t. 

I Q. You didn't have a volume rebate in 1956T 
A. On '57. 
Q. or '57¥ 
A. To my knowledge. 
Q. Btit Mr. Morrison negotiated it for the calendar year 

1958! He reported it to you? 
! 

Mr. Williams: Calendar or fiscal¥ 
1vfr. Cogar: Calendar. 

A. H~ reported that he had made the contract. I never 
did know exactly what the background was as to how many 
gallons hnd ·whatnot. I never saw the negotiations. 

I • • • • • 
page 375 ~ 

• • • • • 
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Q. Mr. Harris, when this wa.s negotiated, this volume re­
bate in 1958, what effect did that have, so far as cost of mix 
to the operator in comparison to what he had paid the year 
before? · 

A. It certainly was not any higher. If anything, it was a 
little cheaper because we were ah,rays trying-so long as 
we kept the quality right and it was a quality n1ix-it did not. 
increase the cost to the operator. Now, it is shown in the 
records as to what he paid for n1ix in 1947 and '58 and I 
ima.gine-

Q. You mean '57 and '581 
A. '57 and '58. You could sec what the cost is hut I mn 

quite sure he made a good deal. I feel certain, althoug·h most 
things were going up. I don't think that the n1ix cost hin1 
any 1nore. I am inclined to think less. 

Q. During· the time that you and l\ir. Ganaway 
page 376 ~ o·wned · Dai:r:y Queen of Virginia, did you ever 

have any changes in tnanagement of stores, or 
was it a perfectly constant situation for three years'? 

A. That is true. I found that out the first couple of year.s 
I was in the business. You always have-it may he in the 
form of a change of o\vnership of a store or it n1ay be that 
a store has picked a wrong location and his volume drops, 
and he actually should be out of business and we have change 
of owner.ship every year, practically, and for various rea­
sons the stores or number of stores fluctuate. If I recall cor­
rectly, in a memorandi.1m from Ilerbert, this bas been from 
memory, in 1957 we had five or six stores to change hands. 
I think we did open up one or two stores . 

• • • • 
Q. You say that you got a men1oranchun from T-Ier bert 

about changes? 
A. Oh, in a note or a little piece of paper. 

1\fr. Williams: Do I understand that a lot of these loose 
documents that arc not signed came from Herbert? 

Mr. Cogar: So far a.s I know, this is the only one that 
wasn't signed. I will ask him. 

page 377 ~ 1\fr. Williams: You didn't ask Herbert yester-
day. I was wondering wouldn't that have been 

the best way to prove it f 
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The. V\Titness: I will say this is his handwriting. I can't 
swear! that it is, but I will state categorically that it is his 
hand,riting and it came from him. 

By Mr;. Cogar: 
Q. What is this me~norandum? 
A. It was a n1emora.ndum that could have been in an 

envelope with other correspondence or by itself or could have 
been lianded to me up here on one of my trips. 

Q·. vVho? 
A. Mr. Herbert ~{orrison . 

• • • • • 
page 378 ~ 

I • • • • • 
I Q. I ·was asking you about complaints of the 

png0 379 ~ stores in 1957 and '58. Specifically, I will ask 

I 
you this. Did you know of the difficulty in Roa-

noke·~ 
~· 'fell, Ro.anoke, that has been trouble since we had it. in 

tins r~spect; It was sold to us by ~1r. Gowdey along· with 
Stauntpn, as being in excellent shape, good shape. We got 
an operator in there and he wasn't a very good one. We 
did haive to spend some n1oney on the store and I think 
there i~ a record in the files that-oh, we could have spent 
four, five, or six hundred dollars on the store. I was never 
too coricerned about it because it had a very favorable lease 
and wb always felt that we could have sold the lease 
for a ~rofit, or leased it out at a profit. From a managerial 
standpbint it may have looked like a bad thing to have bought 
it from 1\tir. Gowdey originally, but we never felt too bad 
about that store because we felt we had a very good possi-
bility o~ selling the lease. . 

Q. 'VIas there an independent operator In that store, Mr. 
l!arris,1 or did you own that store? 

A. Well, we leased it. Now, I don't want to be too technical 
on this! because Herbert did the negotiations on it. I do 
kno·w a~ one time he had some trouble with an operator up 
there ahd if I recall, in 1958 he may have had some trouble 
about orne buildings, which could be possible. I can't be 
specific about this. I do kno'v that w·e were approached about 
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spending. a very sizable amount of money on 
page 380 ~ that store and giving it to somebody else, and I 

didn't approve of that policy. 
Q. Giving it to somebody else? 
A. Yes. 
Q. What about John Ring in Danville t 
A. What about him? 
Q. Had he raised any complaint to you 7 Did you know of 

any difficulty with him? 
A. Well, John had been one of Mr. Gowdey's very special 

operators. 
Q. What, sir? He had been what? One of Mr. Gowdey's­
A. I think so. I think Mr. Gowdey was very fond of John 

and I met him almost immediately the time we got in the 
business and, oh, he griped a little, right much, and fussed. 
about the advertising or rebate a little bit at each meeting 
and we 'vould usua.Uy sit down and drink a coca cola and 
talk about it. It was usually the same thing over again. 

Q. He knew about it? 
A. Just normal, healthy gripes, I interpreted them as. 
Q. Had he ever threatened to, made a serious threat to 

close his business? 
A. Not to me. As a matter of fact, he was do­

page 381 ~ ing pretty good, I thought . 

• • 
page 383 ~ 

• • • • 

Q. Mr. Harris, I want to get to Mrs. Gowdey here now. 
"\\That was ~irs. Gowdey'.s interest in Dairy Queen of Virginia 
after you bought it, total extent of it? 

A. What was Mrs. Gowdey 's interest in Dairy Queen of 
Virginia after we bought it? 

Q. What financial interest did she have in it1 
A. Mr. Gowdey sold the franchise rights to the State of 

Virginia to Dairy Queen of Virginia, Inc. After Mr. Gowdey 's 
death, I assumed that 1\frs. Gowdey was heir . 

• • • • • 
page _B84 ~ 

• • • • • 
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1 Q. What payment did Mrs. Gowdey receive 
page 385 ~ from Dairy Queen of Virginia 7 What was she to 

I receive? 
A. ~even cents per gallon. 
Q. If or how long Y 
A. Wntil the indebtedness of the cmnpany was paid to 

her which, I believe, the original deal was for $145,000, $10, 
000 c~sh, until $135,000 had been paid off and there was 
some interest charge that went with it . 

• • • • • 

page r6 ~ . . . . . 
Q. 'rhy did your offer to buy ~fr. Ganaway's stock never 

come to consununation T 
A. "V\lhy did my offer to buy Mr. Gana."ray's stock, why it 

was not completed 1 
Q. ~es, sir. 
A. Approximately the same tin1e Herbert Morrison re-

I signed as State Manager, we had this letter here 
page 3

1

87 ~ from Mrs. Gowdey which I thought satisfied her in 
every sense, that we were doing a very nice job, 

desig1lflting the thousand dollars we spent for advertising. 
Vlith Herbert not here as a State ~fanager, with not being 
able td leave vVilmington to come here as a State Manager, 
and "'~th my firm conviction that for the good of the opera­
tors o:fi the State of Virginia they should have a Manager­
Owner! on the spot or living here in Richmond, I thoug·ht it 
best fo:r me not to buy but try to locate a good-such a man. 

Q. "Then was that decision made 1 
A. ~hat decision was made by 1ne the night of the meeting 

with l\{rs. Gowdey, before ~ir. Ganaway and I left town tha.t 
night. : 

I • ~ • • • 

I Q. Before I get to this negotiation, at least 
page 388 ~ in chronology, I passed over one thing. You 

j heard Herbe.rt Morrison testify yesterday about 
his September meeting with you in Palm Beach, September, 
1958¥ 1 

A. Oh, yes, September, 1958, yes. 
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Q. To what extent did he relay to you complaint:::; of opera­
tors or dissension or any n1atter of that kind "l 

A. Well, that being in bis realm, I don't recall him refer­
ring to dissension of operators in the state. It was more a 
policy meeting of such as the grill thing·, and he did mention 
something about he thought possibly the cmupany c•.ould buy 
him a car. I don't want to be too specific in that. I know 
he did say something that I very heartily disagreed with and 
he wanted to raise I-Iarv·ey 'Vel born's salary to $5,000 aud 
I did not like any part of that. 

page 390 ~ 

Q. Did Mr. Dunha1n see these n1onthlv statenl(lllf:.; fo1· your 
three years of operation? ., · 

page 391 } A. Whether he saw the originals or not, but 
he was slwwn tny copies. 

page 393 r 
• 

Q. What were yon atte1npting to arrive at in these eonl­
putations? 

A. I wanted to know wha.t 1\Ir. 1\Iorrison 's service cost, 
or salary cost was for that. n1onth, both per gallon and in 
dollars and cent.s. The Oowdey payment was .07¢, we knew, 
but I wanted to know what it was in dollars and cents. The 
royalty to Artik in this particular case, it is two and a half 
cents, deducting a cent and a half that we normally get back 
frmu then1, and the dues at that particular time foT the Deve­
lopinent Company were 30.42 and that is the amount of money 
and I derived-in these figures I derive as 'vhat is known, 
I term as gross from royalty in that we are ba.sically in a 
royalty business. That is where 've either make our money 
or don't. I determine the gToss frmn royalty. I later broke 
it do,vn-

Q. As I understand this, you were taking your .35¢ royalty 
and deducting fron1 it each nwnth what you had to pay Her-
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hert Morrison, what you had to pay the Gowdey estate, what 
you had to pay Artik, and what you had to pay the 

page 394 }- Development Company, and that gave you gross 
royalty which is what you had left out of your 

.35¢? 
A. You are cor.rect, other than it is an average of what 

the royalty is for that month, rather than .35¢ royalty, be­
cause: the Rich1nond stores only paid .19¢; the other stores 
paid .35¢, so the average royalty for that month, which in 
the month of November was 30.81. 

Q. Did you show and discuss with 1\ir. Dunham these 
uwnthly statements for the year 1958 V 

A. ~oth Sunday and lVIonday and subsequent times and 
pointed out that what he could expect to operate his business 
on wbuld be his total royalty, deducting expenses, and he 
(•ould \take I-lerbert 's remuneration and the gross from royalty 
and that was what he would have to operate his business 
on. I 

I • • 

page B96} 

• 
Q. vVith all the records in that office, you naturally didn't 

l1ave time to discuss all of them with Mr. Dunham. Did 
vou discuss in detail some records n1ore than others? 
· A. I could summarize all this up. I made it known to Mr. 
Dunham that all the records that I knew pertaining to the 
opera~ion of the Dairy Queen of Virginia, other than what 
l\fr. ~d Hardy or the CPA had, were in this office, to my 
knowl~dge they were all in there. I mean, to the best of my 
knowl+dge, they were all in this office and that he had access 
to them and if he wanted any comments about them and 
anythr·; g pointed out, I would be glad. 

Q. Were these records discussed specifically? 
page 397 ~ A. I stated that they were not only Sunday, but 

\ the next day. 
Q. lfollowing the adjournment of that meeting, you next 

met ol). Sunday¥ 
A. Itn Mr. Howard Vick's office . 

... • 
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Q. Did ~fr. Dunham look at the books at that timet 
A. Mr. Hardy brought him some books and it was made 

known to Mr. Dunham that Mr. Hardy was there to answer 
any questions and any record he might want to see. As to 
what he looked at or what page or wha.t ledger sheet, or what­
not, I don't know, but be had them available and looked at 
them. 

• • • • 

page 399} 

• 

CROSS EXAMINATION. 

By Mr. \Villiams : 

• • • 

Q. Now, at the time that you first met with 1\fr. Dunham in 
Richmond on December 28, 1958, did you show him a copy of 
the letter that had been sent to you by "\Vilbur Allen, who rep­
resented ~Irs. Gowdeyt 

A. No, sir. 
Q. You received a copy of that letter, did you not? 
A. Yes. 

Q. And I think it is your copy that was put in 
page 400 ~ evidence' 

• 

page 403} 

• • • 
Q. No,v, you sold your notes to your borther-in-law, 1\fr. 

Newell on June 30, 1959. Isn't that correct? 
A. I think so. 
Q. Now, prior to that time you had had some conversa­

tions with 1\fr. Dunham about his dissatisfaction with what 
the hooks sl1owed on the Dairy Queen of Virginia, isn't that 
correct? 

A. I had had some conversation with Mr. Dunl1am pertnin-
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ing t.o claiming hardhips, not quite as much volume as he 
had alnticipated. 

Q. fAnd he was claiming that that you couldn't get $25,000 
out of the busines.s. 

A. I have never talked to him in realms of $25,000 or 
$35,000, specific money. He claimed that he 

page 404 ~ wasn't getting-! can't say that he has n1ade any 
, claims at all. vVe have had some discussion and 

he sajd the volume isn't what he probably anticipated. I don't 
want ito be specific. with that unless I can remember 'vhen and 
where I talked to him. I don't want to just make a vague 
statement of that kind because I don't think it would be a 
constructive statement. 

Q. W ou are being· very successful at not being specific, 
but gp ahead. 

A. ~ think I have answered your question. 
Q. Did you tell your brother-in-law at the time you . gave 

him a 40 per cent discount on these notes that you were 
having this trouble with Mr. Dunham who was the maker of 
the notes! 

A. jWhat is your interpretation? You want me to interpret 
the word ''trouble''? 

Q. l am asking you did you tell your brother-in-law, Mr. 
Newell, when you gave him a 40 per cent discount on these 
notes,! that you were having trouble with ~Ir. Dunham and he 
woul~ have to watch outT 

A. M7ho watch out1 Mr. Duuham.7 
Q. r our brother-in-law, on collecting the notes? 
A. 1\iy dealings with anybody that I have ever known, I 

don't \think I have to tell them to ·watch out. What do you 
want me to tell you that I told my brother-in-la:w? 

Q. You gave him a 40 per cent discount on notes-
\ A. I sold eight notes which extended .over a 

page !05 ~ four year period to my brother-in-law for $6,000. 
Q. One of which had just about matured at the 

tin1e · f the sale~ 
A. ~one of them were n1aturecl at the time I sold then1, 

I don ~t think. 
Q. :Pid they mature smnetime in August of 1959? 
A. r believe that first date is August 15; you probably 

have ~he notes on that. 
Q. And you made the sale on June 30, 1959. Is that cor­

rect? \ 
A. As far as I remember. 
Q. ro that note had the month of July and fifteen days 
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of Aug-ust, which was six weeks to go to maturity. Isn't 
that correct 1 

A. vVha.tever time, the date you designate-
Q. And for holding the notes for six weeks, lVIr. Newell 

was going to get a 40 per cent profit¥ 
A; I don't think $2500 is 40 per cent of $6,000. You are 

oveTlooking the fact that these notes extended over a four 
year period and I needed $6,000. I needed .son1e money and 
I was able to sell the notes to 1\II.r. Newell for $6,000. 

Q. No\\:r, a.t this meeting at the summit in Florida in Sept­
einber of 1959, did your State 1\{anag·er, 1\tir. 

page 406 r 1\tiorrison, call to your attention the fact that 
a great deal of unrest had developed among the 

operators here in ·virginia and that the business was really 
in trouble? 

A. At the meeting that we had in Florida, the summit, Mr. 
Morrison did not nwntion any general unrest of the opet·a­
tors. 

Q. All right, now. After that meeting in Florida, between 
the Executive Vice President and the two owners of this busi­
ness, you and your partner, 1\IIr. Ganaway, then began cer­
tain negotiations to sell the business 1 Isn't that correct 1 

A. Again, you are emphasizing ''negotiated.'' There was 
an offer of me to sell my stock, yes, and I subsequently ma.de 
an offer to buy 50 shares of stock. 

Q. And that offe.r was made after this meeting in Florida? 
A. I think I designated that time a little 'vbile ago when 

we said it was decided after the meeting· here in Richmond 
with Mrs. Gowedy; sp·ecifically, I definitely thought a.n 
Owner-Manager should move to Richmond to operate the busi-

ness, so that has been answered. 
page 407 r Q. No, it hasn't been answered because you m.et 

with Mr. l\iorrison in September in Florida and 
vou didn't hear from Mrs. Gowdey until November 15. In 
that interim some effort had been made by you and Mr. 
Ganaway to sell the business. Isn't that correct 1 

A. Let me get my dates-
Q. In September you met in Florida? 
A. Yes. The latter part of November here-

Mr. Cogar: Could the witness have the exhibits 1 
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A.\ I think they are self-explanatory, aren't they¥ 

(Documents were shown to the witness.) 

125 

A. That has been discussed. I don't deny any of that. 

By Mr. Williams: 
Q.\ All three of these sales efforts occurred after you met 

with:~Ir. 1\iorrison in Florida but before you heard from Mrs. 
Gow(iey's attorney? Look at the dates and answer yes or no. 

TJc Court: 1\Ir. vYillian1s, identify the exhibits. 
l\If. "'\Villiams: I am referring to Ganaway's Exhibits 

3, 4, \and 5. 

By i1:r. 'Villiams : 
Q .. And you didn't receive any letter from l\{r. 1\forrison 

sayhig he was going to resign until about the middle of 
N oven1ber of 1958. Isn't that correct: 

page) 408 } A. That is correct. 
1 

Q. So, son1ething occurred at that meeting in 
Florida between you and lVIr. Ganaway and l\ir. Morrison 
that made everybody start fl. whole lot of activity that owned 
.stoelil in it, . to sell the business. Isn't that correct? 

A. You are saying that. 
Q. Do you agree or disagTee f 
A. Not in the manner in which you have said it. 

page 409 ~ 

• 
Q. Now, 1\{r. Ganaway said-you heard him testify and 

I believe he said you all agreed to the running of an ad. Is 
that 6o rrect' A.]I am under the impression that 'he did. 

Q. Do you agree or disagree that you decided jointly to run 
an ad in the "\Vall Street Journal? 

A. IN ot in the 'Vall Street Journal ; to run an ad. 
Q. ~Vas it his decision to run it in the "\Vall Street Journal 

or yoErs~ 
A. [I 'vould have had no objection-I don't kno"r that I 

speci£cally agreed to running a.n ad in the Wall Street Jour-
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nal on any specific date. However, I will say I would have 
had no objection to it if he had consulted me so you can as­
sume that he did. 

Q. As I understood his testimony, the ad that was caused 
to be placed in the "\Vall Street Journal, representing that 
there was a business in a Middle Atlantic state showing a 
gross profit of $25,000 annual available had been approved 
by you, is that correct? 

A. Not in the terminology of your words. I wouldn't object 
to him having put that in there. 

Q. Now, I hand you the ad and ask you to read it and then 
tell us whether you approved of the form of that 

page 410 ~ ad before it was put in the Wall Street Journal, or 
whether you delegated to your partner, Mr. Gana­

way, the responsibility to run the ad for both of you 7 
A. May I hea:r that over again Y 
Q. Prior to the time that that ad was made to appear, 

did you approve of it or did you at any time approve of it 
before it was run? Did you give your partner, Mr. Ganaway, 
authority to cause that specific ad to be put in there Y 

A. I don't think I approved any specific ad, meaning that 
I saw the description before it went in the paper It was 
agreed that he should do some advertising and put an ad 
in the paper. I wouldn't have disagreed if I had seen it, 
however. 

Q. "\\There did you get the figure of $25,000? 
A. I didn't get the figure. 
Q. That was Mr. Ganaway's, I take itT 
A. Well, I don't know exactly what you are arriving at, 

what you are trying to get at right this minute. 
Q. You never heard of the figure $25,000, I take it, then, 

before the ad appeared in this advertisement in the Wall 
Street Journal T 

A. Of gross profit Y 
Q. Yes. 

A. As stated in that ad t 
page 411 ~ Q. Yes. 

A. I don't know tha.t that $25,000 word, the 
figure exactly was pinpointed in specific amounts. 

Q. What financial records of the Dairy Queen of Virginia, 
Inc., were you going to rely upon to show a potential buyer 
that there wa.s annually available a $25,000 gross profit, so 
that you could fulfill the ad that you had caused to be n1n? 

A. I didn't cause the ad to be run, I don't think. 
Q. 'Veil, your partner did, but what figures did you have 
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avail,ble that would show a profit, a gross profit of $25,000 
annu~lly available Y 

A. ([ can't answer that question for one or two reasons. 
You are asking me to be a CPA and a ''whatnot" all at once 
here. I Would you mind stating it over again Y 

Q·. ~hat financial records of the Dairy Queen of Virginia, 
Incorporated, did you have available to show to a prospective 
buyer\ that he could make an annual profit of $25,000 out of 
the OJ?eration of that business, gross profi-t Y 

A. My answer to that is that all records of the Dairy 
Quced of Virginia, Inc., were available for any prospective 
buyer! if he wished to see them to determine whether he could 
make $1.00 or $25,00 or $35,000; that would be his discretion 
to detbrmine what would be made. 

I Q. Do you recall whether J\lr. Dunham asked 
page 412 ~ you '' N o,v, show me the $25,000. '' 

I A. He has never asked me to sho"r him any 
$25,000. 

Q. *ever asked you to do that at allY 
A. 'fhat is right. 
Q. ~id you undertake to show to Mr. Dunham on your 

profit and loss statement how he could realize $25,000 or ap­
proxhi.ately that figureY 

A. 11 have etnphasized to J\tir. Dunham the t"ro figures that 
lw codld operate the business on. As I have stated before 
in the !monthly statement, that is Mr. Morrison's remunera­
tion a~d the gross from profit figures which are in the record. 

Q. 'fhat do those hvo figures total Y 
A. 1they vary from year to year, depending on the amount 

of' mix used. 
Q. "\fhat did they total in 1957 or '58? 
A. 'lj'hey are on record so you can see. 
Q. Qet the record and read them off. 
A. What year, sir¥ 
Q. 1957. 

The \court: What exhibit is that, please! 
1\lr. Fillian1s: Harris Exhibit No. 5. 

A. It shows "H. R. 1\forrison, $10,427.64, gross profit; 
$14,854J.21.'' 

I • • • • • 
page 416} 

• • • • 

I 
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Q. Did you authorize any volu1ne rebate to be paid. b~· 
lVfr. 1\forrison in 1958 to any operators anywhere in ·virginhi t 

A .. Any volun1e rebate 1 · · · 
Q. Any volume rebate? 
A. Did I authorize the payment? No, sir. 
Q. Did you hear the gentlen1an, Mr. Leaehnutn, this nlorn­

ing testify that he received two cl1ecks fron1 the Dairy Que('n 
of Virginia in 1958 ~ 

A. I heard him say that he did. 

• • 

page 417 ~ 

• • • • 

Q. V\7hat do those checks show it was for? 
A. Advertising allowance, it says here, on both of them. 

These checks were dated August 18 and Septen1ber 10, 1958, 
and were signed by Herbert R. 1\:[orrison, shows $49.61 and 
$30.49. One of then1 is designated as advertising allowance 
and balance of advertising allowance, wbic'h I interpret, if 
you care to look in the records on advertising allowance for 
that year, it would verify we did allow a two cents advertising 
allowance. 

• • • • 
Q. Did 1\fr. 1\.forrison at any tilne during 1958 and before 

the sale of this business was made to 1\tlr. Dunham, call to 
your attention that the Roanoke store which was owned hy 
the Dairy Queen of Virginia, Inc., had been condmnned hy 
the Health authorities 1 

A. He advised me there was some repair-! can't state 
specifically, but I was advised that there was 

pag·e 418 ~ some repair on a. roof that needed to be done 
in Roanoke, I believe. 

Q. Did you tell l\1r. Dunham at the time the sale was con­
summated that you l1ad a store in Roanoke that was in sucl1 
a state of disrepair that it n1ay have to close? 

A. I did not tell him that. Roanoke 'vas discussed as a 
store that 'vould have to he something done about it and that 
the lease was very favorable. That is my general idea of 
'vhat 'vas commented about that. 
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• • • • • 
pagel419 ~ 

• • • • • 
Q. Now, at the time you were meeting in Richmond dis­

cussing the sale of this business with Mr. Dunham and 
specifically while you were in the offices of the Dairy Queen 
of Virginia, was J\IIr. Ganaway with you Y 

A. I Did I hear tba t discussed? 
Q. No, I said while you were in Richmond on December 

28, 1~58, in the offices of the Dairy Queen of Virginia, Inc., 
was Mr. Ganaway with you Y 

A.IYes. 
Q. And did he stay there during the entire time of your 

negotiations with Mr. Dunham? 
A. In the discussion with 1ir. Dunham Y 
Q. Yes. 
A. Or whatever you might call it Y 
Q. Yes. 

A. As far as I know, unless he could have 
page 420 ~ stepped out the room momentarily. 

Q. Did you ever hear Mr. Ganaway on that 
occasion tell Mr. Dunham that he had received from your 
state !operators in Virginia a letter saying that the business 
had gone to pot Y 

A. lNo. 
Q. ~11 right. No further questions. Thank you. 

I REDIRECT EXAMINATION. 

By Mlr. Coga-r : · 
Q. boncerning this offer of yours to buy Mr. Ganaway's 

interJst in the business, you had offered to buy out Mr. 
Gana:{vay for $25,000? 

A. [Yes. 
Q. ¥\.nd it was in the fall of 1958 Y 
A. iYes. 
Q. It is my understanding that you testified that the rea­

son that didn't go through was because Mr. 1\forrison re­
signe~ shortly after that. Is that right? 

A. r.rhat is correct. That was one of the reasons; tha.t 
was the major reason. 
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• • • • • 
page 423 ~ RECROSS EXAMINATION. 

By Mr. Williams : 
Q. As early as April of 1959 did you receive any corres­

pondence from ~1r. Dunham claiming that things had been 
misrepresented to him 1 

• • • • • 
A. I can't say whether I did or not. I wouldn't doubt it 

because I am quite sure-I can't say categorically I did or 
didn't. I a1n sure if Mr. Dunhmn said I did, I very probably 
would have received it . 

• • • • • 
page 424} 

• • • • • 
Q. Do you normally keep your business n1ail or throw it 

away? 
A. I normally keep right much of it. 
Q. I hand you a second letter addressed '' Gentletnen,'' 

but signed ''Ed Dunham,'' reportedly dated l\~fay 14, 1959 
and ask you if you received a copy of t l1at letter? 

A. I think I do ren1ember reeeiviug a siinila.r letter. 
Q. All right. Read it, if you will, and then I will in­

troduce it. 

Mr. Cogar: I ask for the Inateriality of this letter. 
l\Ir. "'\Yilliams: It relates to the holder in due course, 

'vhether he had notice or not. I will follow it up as soon as the 
letter comes in. 

By Mr. Williams: 
Q·. Read it. 
A. (The witness read the letter) 
Q. Did you call this letter to the attention of your brother­

in-law, Mr. Newell, at the tin1e you gave him a 40 per cent 
discount on this $10,000 'vorth of notes? 
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A. At the time I sold my notes to Mr. Newell, I did not 
call his attention to that. 

A Copy-Teste: 

H. G. TURNER, Clerk. 
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