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IN THE
SUPREME COURT OF VIRGINIA

At Richmond

Record No. 780215

COMMONWEALTH OF VIRGINIA, DEPARTMENT OF TAXATION,

Apbellant,

Vo

MILLER-MORTON COMPANY

Appellee,
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1. Amended Application for Correction of Erroneous
Assessments - Filed October 22, 1975

VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF RICHMOND, DIVISION I

MILLER-MORTON COMPANY
a Virginia corporation

Applicant
V.

COMMONWEALTH OF VIRGINIA

Defendant

*  AMENDED APPLICATION FOR CORRECTION
OF ERRONEQUS TAX ASSESSMENT

Comes now the apﬁlicant, Miller-Morton Companj (“Miller-
Morton"), by counsel, pursuant to &g. Code § 58-1130, an& on the
foliowing grounds applies for relief from erroneous State tax
assessments:

1. ﬁ&ller-Morton manufactures and packages in containers
- pet care products for sale and distribution in Virginia and other

states and purchases pre-packaged health and beauty aid products
for sale and distribution in the same geographic areas;

2. Miller-Morton distributes in Virginia and other states,
without a cash chafgé to the recipient, éaﬁples of some of the‘
products described in the preceding paragraph. Miller-Morton also
distributes in Virginia and other states, without a cash chargé,
technical and educational literaturé describing the proper use of
its products. -

3. In November 1973 Miller-Morton received from'the State
Department of Taxation sales and use tax assessments, including

'péhalties,.ambunting to $39,03l.14 for the periods Sgptembef 1966
- December 1971. | | |

4. From discussions with State Department of Taxation

personnel, Miller-Morton undgﬁstands that the assessments and



penalties described in the preceding paragraph were based upon
Miller-Morton's nonpayment of sales and use taxes in connection
with its products, containeré, and technical and educational
literature as described in numbered paragraphs 1, 2, and 3 above.

5. The State Depaftﬁent of Taxation erroneously assessed
sales and use taxes against Miller-Morton for the periods
September 1966 ;‘December 1971.

WHEREFORE, Miller-Morton moves the Court to declare such
assessments to have been erroneous and to grant Miller-lMorton all
such further relief as its case may»require.

MILLER-MORTON COMPANY

. ‘ By | !/s/ J. Waller Harrison
- 0f Counsel

Carle E. Davis

J. Waller Harrison
McGUIRE, - WOODS & BATTLE
1400 Ross Building
Richmond, VA 23219

CERTIFICATE

It is hereby certified that a true and exact copy gf the
foregoing'Amended'Application for Correction of Erroneous Tax -
Assessment was mailed, postage prepaid, to Charles K. Trible, Esq.;
Assisfant Attorney General, Post Office Box 6-L, Richmond,

Virginia 23282, on this the _ 22nd4  day of October 1975.

W
J. Waller Harrison
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II. Amended Answer - Filed November 14, 1975

VIBRGINIA:

IN THE CIRCUIT COURT OF TiE CITY OF RICEMOND, DIVISION I

MILLER-MORTION COMPANY
a Virginia corporation

Applicant
Ve .
COXMONWEALTE OF VIRGINIA

Defendant

AMENDED A§$¥ER

How comes the Defendant, Commonwealth of Virginia, by the Attorney
General of Virginia, and answera the Application sexved upon him and
says:

(‘1)*" The Defendant admits the facts and allegations of Paragraph 1,

-~ 2, 3, and 4 of the Application.
(2) The Defendant denies the facts an@ allegations of Paragraph 5.
A¥D now having fully answered, tue Defendant moves the Court to

declare the assesasment to be correct and valid and deny the relief

sought in the Application.

COMMONWEALTE OF VIRCINIA

By Counsel

Andrew P, Miller
Attorney Genaral

~ J. Durwood Feltom, III

Assistant Attorney General
Poat Office Box 6-L

' Richmond, Virginia 23282

—4A—~



CERTIFICATION
I hereby certify that the original of the foregoing Amendad Answer
has been mailed to the Clerk of this Court for filing and true copies
have been likewise mailed to Massrs; Carle E. Davis and J. Waller Harrison,
McGuire, Wood'& Battle, Ross Building, Richmond, Virginia 23219, counsal

for Applicant, this 14th day of Novembex, 1975.

3. Durwood Feltom, IIL
Assistant Attorney Generxal ‘ '

Low
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III. Transcript of Proceedings

CRANE - SNEAD & ASSOCIATES
COURT REPORTERS
11083 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648 -2301

oy,

g -

& T,
LS 2 2
s 2

¥

TN e st 1N Yl | e

10

11

12
13

14 -

15

16

17
18

13

21

22

L e e Se &b G & @p S En W e W te

N Ve o g s B e i VRl e e et s b f ea o e a . R
S

PSP IO 2 SV S S -

VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF RICHMOND

DIVISION X

MILLER MORTON COMPANY

COMMONWEALTH OF VIRGINIA
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Complete TRANSCRIPT of the testimony
and other lncidents in the abovsa, when heard on Janua:y 6,.

1976 before the Honorable Richard L. Williams, Judge. -
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1108 EAST MAIN STREET
RICHMOND, VIRGINIA
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APPEARANCES :

McGUIRE, WOODS & BATTLE, 1400 Ross Building,
Richmond, Virginia,
By: Carle E., Davis, Esquire,
Henry H. McVey, III, Esquire, and
Joseph C. Wool, Jr., Esquire, counsel for the plaintiff,

J. Durwood Felton, TIT, Esquire, and
Terrence A. Emexson, Esquirxe, Attorney General's Office,

Supreme Court Building, Richmond, Virginia,
counsal for the defendant.
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CRANE - SNEAD & ASSOCIATES
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JANUARY 6, 1976

.,

NOTE: The court reporter having been
duly sworn, the case is called at 10:00 A.M.,

viz:

THE COURTY This is the case of Miller
Mozrton Company versus the'Commonwealth of Virginia,
' Is there any dispute in this case as to .
the amoﬁnt of the taxes that the applicant would
be entitled to recelve back?
MR. DAVIS: Your Honor, theré is. By

prlor agreement, we have agreed that we would sub-

‘mit definite issues to the Court. The State has

not had an opportunity to verify the different

'amonnts involved after discussions as to wvhat mightv

be or what might not be taxable. The Departﬁent!f;
of Taxation would make a verification of tﬂe .

amounts after the ruling of the Court, and determine

whether a tex would be refundable or not, and we

have previously agreed on that.

THE COURT: So, you.can submit it:on a

. stipulation then, of facts?

MR. DAVIS: As to the amount, yes.

RIS

- gA.—




CRANE - SNEAD & ASSOCIATES
COURT REPORTERS
1103 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648 -2301
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- statements?

MR. FELTON: We would ask the Court to
decide on the issues at this stage xathex thaﬁ '
to order a particular amount refunded pending-éhe
final audit.

THE COURT: ‘The details on that would

" take forever, wouldnt't it?

MR, FELEON: Yes, sir.

THE COURT? Would counsel want to make
opening statements?

MR, FELTON: Your Honor; I would like to
introduce a new attorney to the Court. This is
Mr. Terrence Emerson, who will'replace Mr. Trible
in our Tax Division. ' |

THE COURT: It's nice to meet you. I

~ look forward to you settling some of these things

before they come up~here.

Does counsel desire to make opening -

MR. DAVIS: Your Honor, Miller Morton - .. '

Company will be represented by nyself, CaxiaDavié,;:

nmy partners, Henry McVey and Joseph C. Wool, Jr;‘lﬁ

Miller Morton Company is a wholly owned

'_;subsidiary of A.H. Robins Company of Richmond,
;‘virginia. Miller Morton manufactures and markets

Sergeants pet products, and purchases and markets

~10A-




CRANE - SNEAD & ASSOCIATES
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648 - 2801
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f.Morton's cgntral wvarehouse also operates a regional
‘warehonse for the State of Virginia, the District

‘of Columbia, and otﬁer eastern and southern states.

.which goods are shipped from the central warehouse

 is in charge of sales. Under the regional manager,

there ara several distrlct managers, who answer .

- manager, there are salesmen, who have direct contact

 with Miller Morton customers.

. dent wholesalers and mass merchandisers of Miller

. Horton products.

.;'handling of the products is done by A. H. Robins®

Chap Bands and Chap Stick produects, which aré
manufactured by a related Robins subsidiary,‘
Chap Stick Company. B it
| Miller Moxrton Company has its princi?aiv

office and éarehouse in the Richmond area. Miller

In addition, there are three other warehonses from.

+0 the reglional warshouses for distribution by the
regional waﬁghouse to the particular region servéd,
The other three warehouses are located in Des Plainé,
Illinois; Pallas, Texas, and Los Angeles, California.

‘'Bach region has a regional manager, who

directly to the regional managaxr. Underthe~dlstr1ctg.

Customers are, for the most part, indepen~

At the warehouse, the actual, physical

—llA—
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CRANE - SNEAD & ASSOCIATES
COURT REPORTERS
1103 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 643-2801
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: and finally, dog-care booklets. ) fEf]‘_QJ X

employees, whose services Miller Morton reimbnrseé;-
| The administerial acts performed by thej.A
men at the warehouse would be to xeceive, store, .;;
and subsequently £ill orders that come to them ’
generally by way of the Miller Morton salesmen in
the region. | |

In its application for correction of the

erroneous tax assedsment, Miller Morton contests:

the assessment and paymenﬁé of a sales or use tax,
including penalties and interest amounting to
$39,031.14, for the period September 1lst, 1965,
to Decembei 31lst, 1971.

' The assassment of tax involves five types

of taxable personal property, which are in issue.

“_!Flrst, product samples. Secondly, permanent pet
ff cenmm racks. Thirdly, disposable fxee-standing

‘racks. Fourthly, disposable dual~purpose packages,

Product samples are taken £xom the regular’

.inventory, and are not pre-packaged as samples..fli§.

' fsome specially prepared samples, pre~packaged.
Millexr Morton sold thosa saﬁples to A.H. Robins in
']the state of Virginia. Because delivary and the

:sale of those sPeclally packaged samples took place

-12A-
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CRANE - SNEAD & ASSOCIATES
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648 . 2501
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in the State of Virginia, Miller Morton is not ‘
contesting those samples, and concedes taxability ;?if
with rsspect to that one isolated transaction.

In all other respects, except as I shall note, w;?{i

contest the assessment against any of those regular

'samples.,

. Miller Morton, in some instances, dis-

13

;tributed samples of pet center care racks and

~distributed dog booklets in the State of Virginia.r

The distribution and use of these items in the
State of Virginia is not being contested. We con-
oede thoée items. However, with respect to all

othexr samples, the dog-carze booklets, pet cantex

| care racks, deliverxy outside the State of Virginia
. for use outside tha State of Virginia, is the thlng

_fcontes ed. “In addition; the assessment on all

d*sposable free-stand_ng racks and dlsposabla dual-

purposa packages is contested. However, I should"

note in this, in other concessions, that beginning

N B
-l' I

in the year 1971, the company purchased some of tho.f

dog booklets within the State of Vzrginia-< As to-¥

_ those purcnases of the dog booklets in the State
" of Virginia, with delivery taken here, there is no

“contest as to those purchases within the state.

All of the other items that we mantloned other than
-13a-




CRANE -~ SNEAD & ASSOCIATES
COURT REPORTERS
1103 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 643 -2301
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“y]consnmption in thls state of tangible personal pro—i

- perty, and secondly for the storage outside the

the samples——all of the items 6ther than the
transaction with respect to the dog booklets in '
19717-the items were purchased outside the State of;
Virginia and brought into this state. -
With respect to ca2ztain transactions, the
State imposes a retail sales tax, or a use tax. A

sales tax is designed to provide a license, or to

~ provide a tax upon gne vho engages in the business

- of selling at retail, or who distributes for use

in the State of Virginia. -

The sales tax also covers the leasing of

tangible personal property in this state. In addi-

tion, the sales tax is imposed upon any person who

stores for use or consumption in this state, any

fa:ticle of tangible pexrsonal property.

The use tax is imposed upon the use or .

State of virgznia for use of that tangible personallﬂ

property in the State of Virginia.

Now, to narrow and to clarify the issues

bafoxe this Court, the anplicant and the Common—:if

_waalth have .agreed that wa don't have at issue.salea
' tax involving a person engaged in the sale of pxo-

. Aperty at retail, or—for dlstribnting property in the

- =l4aA-




CRANE - SNEAD & ASSOCIATES
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 643 -2301
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state, or for the leasing of tangible personal . P.:
property in the state.

Likewise, it is agreed that we are nbéz..
concerned in this case with storage outside of
Virginia‘for use ox consumption in the State of
Virginia. |

The main Jdtem, and the principal item

.that we &re concerned with, revolves around the
~ texrms "use or consumption in this state -~ use or

L consumption in this state®.

The provisions, with respect to the sales

tax ahd ;he use tax, are similar. Undexr the sales

- tax, the tax is applied against the person who
- stores for use or consumption in this state. The

“iAuse tax is assessed against the person who uses-ox’

consumes in this state. To join issues, to deter-

'-: Fu ~"‘

‘mine whether under the Virginia Code, there is a
- taxadle use or consumption 1n the State of Virginia‘
with reSpect to the enumerated five types of persona

iproperty -— that is, the product aamples, the pat

centexr care racks, the disposable frea-standing

" racks, disposable dual-purpose packages, ‘and the
o dog booklets.

Ncw, the applicant urges that sales tax or

:Jf’use tax'doesn't apply because there is no taxable us:

—lSA~
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f‘outside the State of Virginia, and are shipped by :

or consumption is this state. HNiller Morton has -

four regional warehouses. Three are 1ocated outside

"tha State of Virginia, in Califorania, Texas, and

Xllinois. The fourth regional warehouse is located

at the central warehouse in Richmond. With reséect
to the thrée warehouses located éutaide of the

State of Virginia, Fhe decision to withdraw a samplé
is made Sy the salesmen in rhe region. The delivéry
of the sémple'is made in the parricular region. The
dieposablé fres-standing racks, or disposable dual-

purpose packages and dog care booklets are ordered

.generallﬁ'by the salesmen outside the State of

Virginia, and in the regions, and delivery of these
items are made from the warehouses in the regions
to £411 those orders.

The pet center care racks are ordered frcm

common carrier to various merchandisexrs throughout._:;_

the country. Now, in Richmond, with respect—to'our<ff?

warehouse here, outside the State of Virginia, the ;{:

.salesmen will place the orxders for the goods, will

determine the use of a sample, and when a sample is_

_ to be made, the free-standing'racks; the aual-purpose

packages, the pet centexr care racks, will be delivar

pursuant to orders made outside the State of Virgini
-lGA—

e~ - |



-
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" wvides in part that use means and includes the

concluded that the mental process or decision to
.iproviQQ samples to éhip dog booklets,iéo.ship pet
‘Aconter caiefracks, to utilize disposable free- -
Jstanding racks, and disposable dual purpose packagaa
;that this decis;on, this nental process, plus theflﬁ_

: taxable use of tangible pnrsonal property.. It is
rthis failure to consider further provisions of the -
' act which causes error. -

'f‘fhe section describing use, provides for certain

;ﬁuse,*storage, and consumption shall not include ,_'

by common carrier from the State of Virginia.
Likewise, the dog booklats are also oxrdered f*om
outslde, and sent from tha central warehouse Wlth
xespect to this region.

Now, in making the assessment, the Tax .
Commissione? has failed to give considerxation to all
provisions of the retail salesiand usehtax rulas. |
The Commissioner refers only to the definition of

use uhderlééction 58-441.3 of the Code, which pro-

exerciss of any right or power over tangible personal

property.u Stopping'at this point, the Commissioner

withdrawal from inventory of these items, constitute- 

4.", A °

Wy

‘Section 58-441 6 of the Code, which fdﬂbwa

clues and'examples in part as follows: The term3>'f

~17A—
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and here tha section sets forth certain items wiﬁhfi

respect to tha manufacture of certain accepted item;,-

'of the manufacturer, and then the section goés on —

in addition to the exclusions and exemptions set

. forth in the preceding paragraph relating to the

Evmanufacture of the accepted items, it goes on to

say, such terms as storags, use, and consumption
. . >

~  shall not include the following -- and, Section R,
.Sub-Section R of that aectidn, 58-441.6, provideé

delivery of tangible personal property outside this
state for use outside ths state - an example for
the delivery of tangible personal property outside
the state for use outside the state is specified.

It is applicant's position in enacting

.Sub-Section R of Section 58-441.6, which follows

the snction defining use, that the law accepts

dallvery-made directly to points outside the state L

whether use or consumption is ¢o be outside the

state, and it has the effect, becauae of that

| exemption of providing that the te*m use is 1imited
“and restricted to the confines, use and consumption,"

for the confines in the State of Virginia,

Now, if you look at the cOdé, to otherwise

Jook at Sub-Section R, it's a complete nullity when

the State of Virginia stops at tha definition of use
-18A-
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If the law provides, and the State contends, if the
law provides that a mental decision or process to'~
ship goods out of the state and the withdrawal of
inventoxy to complete that shipment out of state;

if that constitutes taxable use —- the simple mental

process plus the wilthdrawal is a taxable use with-

~ out completing the exemption, the delivery of those

items. s

Judge, it's submitted that the decision to
deliver out of state -- the withérawal of inven-
tory mustvbe made before there can be a delivery
out of stéte, and certainly, the dalivery is meant
to eliminatg any use in the State of Virginia. It
is submitted that the declsion to deliver out of
state eﬁbodies ghe term when we set aside the

merchandise according to the mental process to .-

" deliver out of the state., We submit that delivery o

of the state includes the terms of withdrawal and th

decision, the intent to deliver out of state. Surer

there can be no delivery of property out of the stat

1w1thout an intent to deliver , and without setting_~

aside a product for delivery.

Tha definition of use is restricted, and

;ilimi“ed by the exclusion provided in 58-441.6 R,

‘;fand the items at issue are not subject to the Virgin

-19a-
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_turn sells to a retailer or consumer, and that such
',subject to the tax. Thirdly, it is contended that
. evidence here, referred to as the disposable dual-
~ purpose packages, and with respect to the shelves

) and brackets attached to the free-standing disposabl

'tacks, we contend those type of items fall withih"-

sipilar items, vhich are used for pac?aging tangible

~ -per3onal prope‘ty.

. packages and alsothe shelves and the brackets on th

sales or use tax. Secondly, the sales tax is

applicable to 2 person who sells tangible personal ;‘}

property to a2 consumer. The holding of prope:tf.
for delivery and sales to a wholesaler who sells to
a retaller or consumer is not a taxable use. Now,
it is our contention, with respect to the disposable
free-standing racki and disposable dual-purpose
packages, that éﬁcﬁ’items aré part of the product'
that is sold'by Miller Morton to a wholesaler who in

items being, part of the salable product, are not

the category of items that will be brought into

the exemption of the manufacturer under the first V;

paragraph of Section 58-441.6, which provides in .

part, that sales at retail, use, and consumpuion snall

not include materials, containers, labels, and '

v

We submit that these ltems, the dual-purpose

~20A-
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- erzonsously assessed, may file an application in
. the Circuit Court seeking a correction of the |

,erroneous assessment. S . ‘.‘%gff.

'free-atanding racks, are part of tha packaging

material, and come under this exemption for
manufacturers. -
Thank you, Your Honor.
THE COURT: Mzr., Felton.

MR. FELTON: May it please the Court, I

;apologize fo: the hoarseness‘that the Court will
‘have to put up with this morning.

Before X bagin my argument, I would like

- %o hand th, Court a copy, or a reprint of Title

58—441,‘which is the Retail Sales and Use Tax Act,

a copy of regulations promulgated under that section

- bacause these are the seétions we will be dealing

' with today, and in this case.

Ad, The taxpayer has brought this action

L.'pursuant to Section 58-1130 of the Code, which

provides that any ‘taxpayer who feels he has been:l}

The Virginia Supreme COurt has dacided in' |

. "8 line of cases dealing with 58-1130, such as this,
" the burden of proof of the erroneous assessﬂent is
1claarly upon the taxuayer, and the taxpayer must

j carry ‘that burden convincingly in order to be

—21A~
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- entitled to an order directed under Section 58-1134
of the Code correcting the tax._ In this cese, I ;iﬂ
don't beslieve the facts will be seriously in dis-gi*
pute. , _

This is perhaps the third round in a
series of conferences in an effort between this
t; taxoayer and the Commonwealth to get together, the
t first being at the time of the audit between pexrsons
in our Department of Taxation and Miller Morton's
'. executives, the second being in the application .
i; filed pursuent to the 58 Section of 1118 by the tax-
‘ payer with the State Tax Commissioner, asking the
" tax Commissioner to review the assessments and
'determine its correctness. That conference resulted
in a coneideration by the Tax Commissioner of all

of the contentions that the taxpayer makes now as

well as some that have not been made yet by the tax—

payer. The Tax Commissioner, after considering 1n!

detail all the possible exnmptions, bases these upon jﬁ

which the taxpayer contends, or could conten&, that ;:;
he was compelled to deny those exemptions and assess :
the tax. | |
If Your Honor please, X think Mr. Davis is
accurate in cetegorizing the grounds of items in-

volved in this case. Thexe are essentially five
-22A— :
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~and then distributed to tha regions in ultimate

"display racks, both of the free-standing variety,
' ,smaller'freeFStanding display racks, are also stored

.saquently wzthdrawn, and passed on free of charge
. to merchand;sers, who will presumably carry the -
uﬁgpat care products that will be displayed at the Lo
'jretail levels on the stands, and the last category, _
of conrse, are the pamphlets. I think the Conrt 5?4"
.will see a sample of those pamphlets. Snffice it
'to say, they give advice on how to pux chase a dog..~

‘how to take care of a dog, and things such as that.

i]Hiller Morton without charge to the merchandisers

“who will sell products in the use of these itens that

items. The contest I have with him is not over

the categorization, but over the use that the iéemﬁ
are put to, and the moment at which that taxabléfuéé
occurs. The items generally involve, first} saﬁbles,
and these are samples that are stored in Miller

Horton's central warehouse in Richmond, Virginia,
free distribution tb persons‘who might purchase the
roducts. ,

The second item is the display rack. These

the large, which presumably we have hére, and the

in the Richmond warehouse of A.H. Robins, and sub-

All of these-items are provided free by

Ty . R —-
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are involved today. Evidence of this fact is that

for example, one of these pet rack items, one of

the racks used to display dog care produckts, is
sold pre—packaged with a number of dog cara pro-
ducts, and the fact is that you can buy, if you are
a mefchandiser, that dog care package consisting
of the rack and the products at a 1esserlpricé than
you can.éhe dog coglars alone. It's clear from all
the evidence in this case that these items are not
resold to the merchandisers, but are passaed on as

a commission amenity to aid in the advértising of
the items Miller Moxrton is engaged.in the business

- 0f selling, and under the cases cited, it is per-
fectly a clear advertising expense, and items that
 are used in that context are deemed to be used and

" consumed by the person in the position of Miller

Morton, and not used for resale to someone else. -

Mr, Davis and I have discussed the legal S

* issues that are involved in this case, and will at{:

the conclusion of the evidence, request that the -,

' Court give us an opportunity to file briefs that

"will detail the cases that are involved with the
issues presented today, and I will look forward to
' .the opportunity to collect the cases and present to

: tha Court the cases ﬁhat hold that transfer of items

-24A-




CRANE - SNEAD & ASSOCIATES
COURT REPORTERS
1103 EAST MAIMN STREET
RICHMOND, VIRGINIA
PHONE 648 -2301

20

10
11

12

13

14

16
17

18

19

21

22

| correct, but it's unduly restrictive, if Your Honor
'pleése,‘to raeview the sales tax as applicable only
.to the final retail transaction that occurs when a

.consuner goes into a stoxe and buys an item off a

. are the iwo that deal with sales and use tax respec-

‘tively, that a transfer of title oz posééssion con-
" stitute an event upon which sales or use tax as the’
lgcase méy Ee,‘ia properly imposed unlessﬂthat transfer]

‘lis for an eiempt purpose, such as retail or for

. Miller Hortan is subject to a use. tax on the transferf.

 of items to it upon which no sales tax was collected

. for use outside the stéte, or some other kind of
exemptioﬁ,like thaé, that would prevent the imposi-

‘tion of use tax. .

such as these for commercial advantage constitutes
use by the party transferri ng Miller Moxton rather
than by a sale for resale.

Mz, Davia.categorizes the Sales and Usa
Tax Act as being ultinmately intended to impose a tax

on the retall consumer and to an extent that is

shelf; AThe'truth i1s that the statute is structured

in such a way under 58-441.4 and 58-441.5, which

J,.—';-‘

delivery for use outside the state, and so the

rinciple that we are dealing with today is that é}; ;

(AR

unless thay can show a resals exemption or a deliver;_

-25A-
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The reason I say that, if Your Honor
please, is that the imposition language is perfectly
clear in this regard. By imposing a tax upon th§; 
user, or the consumer of tangible paxrsonal pfopertf.
within the state -~ and, Section 58-441.3H defines
a use that is taxable under the preceding section
to mean and include'the exercise of any right‘or
power over tangible,/jpersonal proéerty incident to
the oﬁnership thereof.

How, it's perfectly clear from these

sections what is taxable, and the use tax contention

is a first use of tangible parsonal property in

assessing where no sales tax was collected, and

.,that first use consists under the dafinitional

section of the exercise of any right or power over

?f tangible ‘personal p*oéezty incident to the ownership

thereof. Now, the specific use in Virginia that‘we

are dealing with in each of thesa categories, is‘

e :
R

the bringing into Virginia of these itens, and the ’
storage of them in the central warshouse by Hiller ;ﬁ
Morton for a purpose other than resale by Miller f%ﬁ
Moxton, who is deemed to be, as I have previously'.'

mentioned, in our view, the ultimate consumer, and

for a purpose other than delivery outside Virginia

for use outside Virginia.

-26A~
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Now, contrary to what Mr. Davis has
suggested, we have not stopped only with the
definitional section here, and restricted our

analysis to that point. We have gone farthar,

‘The woxrd that we must focus on in Section 4216,

that exemption section, is for use outside the
state. Now, I mantioned to the Courf just a
moment ago that thé'use that we are dealing with
under 441.3H, the definitional section, is a first
use, and the first use that we are dealing with in
this section is bringing the tangible peréonal

property into Virginia to this general warehouse

for latexr distribution outside the state, and so

when we deal with 441,6--

THE COURT: Does use mean functional use?

MR, FELTON: Any exercise of a right inci-

- dent to ownership, and it's a broad definition.

441.3H 83Y54use means and includes the f;f{.

exercise of any right or power over tangible peréﬁﬁl

. sonal'property incident to the ownaxship the:éof,“j!

posseésion with title., Taken together, and without

' restriéting mysel? to say they are the only items

that constitute use, but they are both present in

this case. Those two items together constitute

~ the use we are dealing with on the facts of the

=27A~
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1 Miller Morton case, They have title to the property,
2 and they bring it into Virginia, and they have posses-
3 sion in Virginia when they bring it into this stata
4 for warchouse purpcses. ‘Thess two factors takenz
5 tbgether neans first use occurs here, and unless
.6 they can show a speciflic statutory exemption, they
7 are not entitled to it. |
8 There is one more section, if Your Honor
9 please, that bears ,'on this, and that is the Section
) 10 58-441.8 of the Code, which bolsters this view that
€ 1 a first use is the use we are dealing with, because
iz N it says that in subsaquent juz':isdictions, if a sale
13 or a use tax is imposad upon subsequent transfers,
14 that a credit should be given for prior sales or
15 use taxes paid. .Now, Virginia's credit statute,
16 when applied means if Miller Morton had this centrél
17 ~ warehouse in anothér-jurisdiction, and use tax was
18 imnosed at that jurisdiction at 4 percent ox higher,
19 that Vx.rgim.a would not be entitled to tax a sub—"" )
20 - sequent use when a product is dlstributed in Virginiﬁ,
21 .. and the reason is because this credit provi.sion re-— |
22 quires that Virginia give a tax credit to the tax- )
- 23 ‘ _payer for the tax imposed by prior use or on a
Cﬁ 24 E jpxi.or aale in another Jurisdiction, and this credit
— .;}provisio.n is not peculiar to Virginia. 1In ‘fact,

-28A~
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it's within the general scheme of sales tax.éround
the country, and the effect is to mean that while
the first use is the use that is taxable; the tax-~
payer will not be saddled with the sacond and sub-
sequent tax on subsequsnt uses in other jurisdic-

tions, and there is no allegation that Miller Morton

_has bean taxed doubly on the facts of the cass.

" Now, if Vour Honor please, the exemptions

provide that they rely on 441,.6R, dealing with

Q@elivery outside this state for use outside the

state, ané the resale exemptiénsthat they contend
apply to these packages, and under a line of Virgini
cases, must be strictly construed by this Court.

The reason for that is fairly obvious. ﬁe are deal-
ing with a tax burden, and capable to all tax baseé

in this decisi ion, and wvhen one taxpayex gets an

exemption, he is getting preferential treatment,zfi__

and preferential treatrment means the burden wxll be

Aincreased on everybody elsa. Therefors, the Court

cases, Golden Skillet versus Commonwealth, and in-

" our previous file, cites the remaining cases on

- ~that authdrity. In those cases, the Court has

held a strict construction must be held on these

‘that Miller Morton is ralying on in this case, and

-29A~
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j"'Usez Tax Statute by the Virginia Department of

- of administrative interpretation, and the manner

’ »1nterpretation in its analysis of the issues involved

of the issues thét we should be dealing with, I'll

that means if thare is any doubt whether the ,
exemptions apply, that the doubt is tantamount o
to denying the exemptions., Miller MHorton has beeﬁ'“
treated in this case in a way that is complefelf
consistent with departmental policies relating to
the imposition and exemptions of sales and usa
transactions from the text, and we will offer
evidence this morning as to the administrative
interpretation accorded these as it applies to the
Millexr Morton.type facts. The reason for that is,
ve are déaliné érimarily with statutory construc-
tion, and the Virginia Supreme Court has realized
in another line of cases that the administrative

interpretation accorded the Virginia Sales and

Taxation is entitled to great weight by the Court.
8o, we will offer evidence this morning

in which the defendant applies use to these exemp-

tions, and we will ask that the Couxrt give the f}{j;‘

great wezght required by the Supreme Court to its -

hare.

I thirk at this point, I have covered all

-30A-
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be glad to expand on any questions for somathing
I have not made clear. ‘ RS

THE COURT: VWhat ié going to be thé form |
of the evidence? It looks to me that most of
this can be stipulatéd, couldn't it?

MR. FELTON: That is correct. If Your
Honor please, we dgp't‘intend to be lengthy. We
have tried to get togethex on stipulations, and we
have réécheq partial stipulations as ﬁo that.
There is some disagreement over the actual effect
of the withdrawals of inventory in other jurisdic-
tions. We contend that the withdrawals were
effected much in greater detall in Virginia than
tﬁe téxpayef is ' willing to concede.

THE COURT: All right. Call your first
vitness, Mr. Davis. -

MR, McVEY: If Your Honor please, at the

-’ *:Z

'outseh, and I think we can save some time if we 353'“

can introduce a Commonwealth's notice of assessment;:l

‘.reflacting the taxes for which the applicant is

' seeking reimbursement, and the report which 1s

attachea to it, In other words, the work sheets by

" the COmaonwealth, and if we could have that, and
X don't think Mr. Pelton will have any objection to

‘that, ﬂﬁxlwe can agree that the taxes sought to be

"31A-
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recovered have in fact been paid.
THE COURT: That will be received and

marked as Applicant's Exhibit No. 1,

MR, McVEY: Your Honor, we would like

to call Mr. Flannagan, please.

WARREN L. PLANNAGAN, a witness called

by the plaintiff, first being duly sworn, testifies as

follows:.f
DIRECT EKAMINATION

BY MR. MGVEY.,

'Q . ~ Would you state your name, age and yout

address and'occupation, please, sir?

A - Warren L. Flannagan, 4702 Rolfe Road

I'm Vice-President and Treasurer of the Miller Morton Companyh

0 How long have you been emoloyed by niller
Morton? f

A | Twenty years.

.‘Q , What office, if any, d4id you occupy between

1966 and 1971, the period in disPute°
A I was Office Manager, Controlling Treasurer

and Vice-president.-
: | -32a-
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Q Vere you familiar with the intermal
production of Miller Morton Company during that period?

2 Yes, sir. |

Q Miller Morton is a wholly owned subsidiary.

of A.H. Robins Company, is that correct?

A That is correct.

Q A.H. Robins acquired it when?

A . February l§, 1967.

Q And, you were employed prior to'A.H.

Robins acquiring Miller Morton, is that correct?

- A Right. .
Q And, Y remain with them until this
day?
-A Right.
Q | Can you tell us, Mr. Flannagan, a little

bit about what Miller Morton does? Mr, Davis did explain
it, and maybe this would be 1eading, but Mlller Morton is

a manufacturer and distributor of Sergeant's Pet-Care Pro—-7~

ducts and also of cerxtain Chan Stick Proaucts, is that correc
A - That is correct. o , f{ "f:i’
T Q ~ With respect to the Sergeant's Products}i:-'

doas Miller Morton Company manufacture those products?'

A . It manufacturs most of the products.
K Q Then, yourbuy some from contractors?
A ‘ Some are bought in contract packages.

-33a- .
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Q And, the Chap Stick products, the Chap A

Hands and Chap Stick, are purchased by Robins and distributead

by Millexr Horton?

A That is correct. HMiller Morton markets
the products.

Q I ses. With respect fo the production
of Miller Morton, is it divided into regional areas for the
purposa of-- :

A We have four regions, which conform --
you have a map there -- very much to the distribution
pétgern of our regional warehocusas,

Q I'm going to show you this and ask you
vhether this map reflects the regional areas of operation

by the Miller Morton Company?

A _ ¥eé, that is correct.

| MR, MCVEY: I ask that this be introduced
as Exhibit No. 2. o f
THE COURT: This map will be received and

nmarked as Applicants BExhibit No. 2.

BY MR. McVEY: (Continuing)
| Q On this map, are the persons in the
.region.of Miller Morton indicated?

A '~ We have a regional manager at each distri-

-34a-
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'managers, of course, have salesmen. They work with them.iuwa

What do fhey do insofar as Miller Morton is concerned?

bution centex, Los Angeles, Dallas, Des Plaines, and Richmond
Q Are these four distribution centers also’
Robins distribution centers, as well as Miller Horton .4.31
distribution centers? 4 ' '
a Thay ave Robins distribution centers
except for Richmond. a

Q bid you have a separate warehousa here?
A ~ We have arseparate warehouse in Richmond.
Q Other than the warehouse in Richmond,

what personnel do you have in your regional offices in
Los_Angeles, Des Plaines, and Dallas? -
A We have a regional manager. We probably
have a secretary in each one of those branches,
0 " What are the regional managers® responsi-
bilities? ‘ o o
‘A 4The regional managexr has approximately-five

district managers who would work under him, and the district

Q . ‘Does Miller Morton work from salesmen onkh'
up to’ district managers, and then to regional managers, and :
then back to the home office? Is that tha chain of control?

- A That is correct.

Q What are the'salesmenb responsibilities?

: QfA . The salesmen are to call on accounts and

- to sell our products. —-35A—
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1 Q Mr. Davis has described in his opening
2 statement, Miller Morton's customers as being wholesalers
3 and mass merchandisers. I think the Court is probabl y familiar
4 with the wholesaler, but what does the wholesaler of your
5 products do?
6 . A A wholesaler would buy our product, and
7 in turn, would sell that preduct to a retailer.
8 1111 give 'you an example. One account
9 here in Richmond would buy a product directly from ns,'and
10 distribute that product, or sell that pY oduct, to Shadwell
"é:' * 1 Drug” or Broad Rock Pharmacy{ or something like that.
‘ . 19 o Q '~ And, when you talk about mass eerchandiser54
13 who would that include? A x
14 ‘ A . That includes people like K-Mart, Kresge 8,
15 w. T. Grant, and other large discount operations.
16 _ T Q o WOuld it also includa, insofar as Mr.
17 Davis' description is concarned, possible chain stores, such
18 as Safeway, People s, and A & P? 2
19 A ‘Right. . .j: S
20 Qo All right, sir. Now, if we'Coulditﬁrn{%?ii
21 Mr, Flannagan, to the specific products vhich are atvissueé 2
29 ae outiihed by Mr. Davis and Mr. Felton, and if we could
”j ‘ 25 address ourselves first to the samples, and if you would
_g; 21' for eha purpose of examination, assume all my questions are
S 25~ : directed to the period that is in dispute, that is, 19866 to
-36A-
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1371, and if you would, that would be helpful to the extent
that wvhen I ask you thess quastions, that you refer to what
transpired insofar as Miller Morton was concerned during fhe A
period that was in dispute. |

A All right.

Q In respect to samples, does Miller Moxton
have, othea than the isolated incident that Mr. Davis des-
cribed in his opening statemsnt, things that are pa»kaged

as samples?

U Ve don't.
S Q Who uses yéur samples?
' A The salesmen will use the samples to pass

on to prospactive customer§.‘

Q " Por yhafhuée will the saleémep use these
samples? | ' - | |
' A Fqﬁ example, a salesmén mightatalk to a
new poteptial custdmgr, and he may take in a flea coliar

to show him, and he may leave it, or he may leave a aﬁiéiﬁﬁ;.
flea collaxs, but this is a sample in the sense that you ﬁk-'
night say samples, but it is not a specially prepared sample.-
It's our regular -- what we would refertnasopen stock mer—A 
chandise. | :?ﬁr
| Q How did the salesmen in this period go
about chuiring thosa dozen flea coIEms, oxr packages of

Chap Stick?
ST : -37A-
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A He would acquire thosa just like as 1f
he sent an>order in for a customer., Instead of for a
customar, he would send in an oxder for himself,

Q "Well, is there any segrogation on that?
Does a certaln parcentage of your inventory have to bs used
fo; samples and the rest have to be usad for general stock?

A Wone at all. Thexe is no quota for samples
and there is no certain am&%nt of merchandise set aside for
samples. Samples are withdrawn from open stock.

Q From the regulak inventory on deposit
at” the regional warehouse? '

A Corzect.

Q And, to whom does he make that reguest?
éy vhom is his request aoprovéd?

.A If it had to be appxoved, it would havo '

been the reglonal manager in the branch. hormally, it would

not have to be approvad. He would suomit his order just

as if he was submittidg an orxdexr for a customer, and the A
branch would have shlpped, or would have shipped that order i
to our salesman just like they shipped an order to a custhgf :
d Well, how ﬁoes the salesman daterﬁine he;i
mény flea collars harnéeds, or how many Chap Sticks he needs?
Is that an individual decision?
| A : It depends on the salesman. Some salesmen

are going to use more samples than others.

-38A-
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Q Does the salesman have any quota of how
nany samples they may use?

A No.

Q Could a salesman request as many samples
of any type and of any number that he wanted?

-\ Now, of course, if he requested more than
mafbe he should have, and the branch'people recognize it,
they certainly might have shown that oxder to the iegional
nmanager at the branch, and of course, he would have the
authority to ésk tha salesman why, and either approve oxr
disapprove. |

Q . - Well, was any decision made in that
respect.when a request wés rmade on samples? Was any decision
made here in Richmond by Miller Morton personnal?

Y Yo.. | ‘

Q . - With respect to these various products
ve are referring to, and you referred to the branch manager -
who is the branch manager? = S ,J;QQAﬁE .

A The branch manager is an employee. o£ A.H. 7
Robins. The branch manager's function is an operational .
function. In other words, he maintains the warehouse apd-the
building. He sees that the orders are shippad, and he sees
that we ship by the truck line that provides the best service

and he is an operations man, ‘That warehouse is his resoonsi—

.bility, and the goods within it are his responsibllity.

-39A~
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Q Wall, how does he determine the amount.of
inventory that he may naed of a particular product? :

A Vell, he has access to the inventork
records,. and the sales statistics, and he has a monthly
ordering cycle that he will send to Richmond indicating
what his requirements will be for the next month.

Q an, that is a decision he makes based
on his ﬁudgment of what is In inventory and the statistics,

is that correct?

s To get back to the samples for just a

ninute, approwxmately tvhat percentage of your products are
used for samples? '

o A Well, during the period in question,
think the highest of any year we had was one-half of one

percent of the toal sales.:.”,

- Q What was the lowest? Sl

A One-tenth of one pércent. o ;fgifii
Q Does it fluctuate from’year to yearé”,;f» |

A’ It does. Lo ~i~} jgfﬁi
Q@ . . Was there any decision made here as to%jb

what befcentage it should have been in any particular year?
N \ ) No.

. Q _ Would the number of products used depend

- on the individual request of the salesmen in the field?

—40A~ | .
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properly stocked? - | ‘ _”. : R

A No, the amount of requests for samples ,YA
were So small that it was not a problem. :

Q Insofar as how much was used, who made’ the
decision of how much to use°

A It was made by the salesmen.

Q Except in the case where there was a
lerge request, whereas the regional managsaxr might become
involvad, is that correct? > |

| Yes.,

0 Now, if we ceuld, Mr. Flannagan, without
having to turn avound and injure.your back, we have got &
péé cenéer behind &ou, and I would like for yoﬁ to direct
your atten ion to the pet center, and I'm going to show you
a picture, and ask you whether in fact that is a representa-
tioh of the rack vwhich is now'here‘in the éourt, and wheﬁher

this rack is supposed to loox 1ike this pic ture when it's

A That is correct.

MR. McVEY: Ir Your Honor please, we

. )
L XA 3 .

won't burden the Court with the rack it self, but'E

~.:"

we would like to put in this picture as evidence.
N THE COURT: Mr. Simnkins was looking forward
-~ to trfing to figure out what to do with it. Sorry

'you disappointed him, but I'll accept the substitute,
' -4lA-
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and it will be marked P-3.

BY MR. McVEY: (Continuing)

Q Mr, Flannagan, who makesa thase pet center

racks, do you know?

A They are made by an outfit in the Wast,

I think it's in Illinois.

»

Q When thosé pat center racks are manufac-
tured, are they shippea to your regional centers, oxr how

are they shipp=sd?

-

- = A Well, they are shipped mainly direct,
but they are shipped to Los Angeles and to Dallas also.

Q By the manufacturaé?
A By the manufacturer.
' Q A1l right.
A - Now, let me back up, and say tﬁat during

the period in question, they were probably all éhipped go?@ .
Richﬁond. ' A

THZ COURT: It all came to Richmond
during the period in question? '
4 | MR. FLANNAGAN: Yes, they all came to
Richmond. - ' o

BY MR. McVEY: (Continuing)
-42A~ -
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Q ¥hat is the purpose of the pet care centers
oxr the pet centers, as you call tham?

A Well, it's a rxack program that we havévv
that is used primarily in grocery stores to mass display our
products. It's just a new concept in selling pet products.

Q How do the pet centers, similar to the
one we have in court, and the one shown on Exhibit 3, get
into the retail establishmeﬁks? ﬁan you describe for us the
procedure’ by which that pet centexr gats from Miller Morton
to the retail eatablishment? ‘ |

Tl A . We have what we refer to as pet mezchandise
ﬁe sign a contract indicating that they will accépt our racks
andvthat they will place it in their store which they serviée
and thaﬁ they will‘keep the racks in good shape, and by in
.good shépe; I mean that they‘would keep it stocked so that
when a customexr comes throuéh the stoxe.who neads a flea
collar, that marchandise will be on the rack. B

Q ' Do you enter into a formal agreement with
your marchandisars? e

A We do.

Q I'm going to show you a contrécg docugeég;'
which says Millexr Morton Pet Service Agreement, and ask.QSﬁ
whether this is a typical agreement entered into with the
merchandisers? | |

A Yes, it is.

~43A-
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BY MR. McVEY: (Continuing)

-Hiller Morton upon entering intc that agreement, convey a

aware that initially this merchandisexr is going to need,'; o

"need to know that?

Q Is that the typs of agreement in use
genexally during the period in qusstion?
A Yes. |

Q All right.

MR, McVEY¥: Well, the agreement spaaks
~ for itself, Your Honor, and I would ask that it
- be introduced as Ap;licant's Exhibit 4,

MR, FELTON: I have no objection.

THE COURT: It will be received and

4

1

S0 marked.,

'Q '~ Under that agreement, Mr, Flannagan, does

certaznvnumbez of racks to that particular wholesaler ox

: A' The agreement will not specify a certain f? '

number o0f racks. When we enter into the agreement, we are Tf

say 100 racks. . | o j’giifiif :
: Q ‘ Why do you need to know that before yom

docide you are going to enter into the agreement? Do you

A - Yes, because it's a monetary consideration.
B ' -44A- :
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! customars after you have delivered to: him the 15 oxr 20 racks,

| are there ‘any subsequent agreements, or is he just delivered

Q When you say a monetary consideration,
does any monay change hands? Does the merchandiser pay .

you for these racks?

A No.

Q Is there another considerétion involved?

A There are other considerations. ‘

Q What is Epe other consideration, Mrz.
Flannagan? o

A ' Under the program,' when we assigna merchan-

diser, the final inventory tnat goes on that rack is given

to Ehe merchandiser at no charge.

THE COURT: When you enter into these
agreements, is it fo: one rack or does it have to
ba a quantity? ‘ -

MR. FLANNAGAN: I would say that duriné
the parioa that wve arxe diacussing,.that we ha?e;,fgt
entefed into an agreement for one rack, butfit ;%;;:‘

a right odd situation. Geﬁerally, thére are fiftééh

. _to twenty or more involved.

BY MR. McVEY: (Continuing) |
Q - Well, if the merchandiser has other '

—45A—
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additional racks as he needs them?

A 2As he nseds them.

Q And, what is the purpose of determining |
how many racks he nseds initially insofar as Miller MHorton
is concernad? Why do you need to know that? You said there
was a monetary cohsideration. What do the racks and the
monetary consideration have to do with the decision-making
process of vhether you do o;fdon't enter into an agreenent
wiéh the merchéndiéer? ' |

A Well, as I said, we initially -- the
iﬁiéial marchandiée thatsxesqh the racks is given at no
charge.‘ We also .generally are in a comﬁetitive situation
where we agree to pick up the cbmpetitof& products and'pay
the metchahdiser for the competitors products in his ware-
house. |

| Q So, whgh you enter into an agreement.with
the me?chandiser,§ou have a falrly large outlay at the-oﬁtseg
is that correct? S el

A Yes. o -

qQ ﬁnd, you want to make sure it's going tbf
be a money—-making proposition for youn bafore youn entéf'ingo>‘
that égxeément? | v
R . Thét is correct. I might add that ve
generally try to determine what sorxt of weekly sales will

be involved, and what we might expect off of each rack.

- —-46A-
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1 Q Baefore you enter into ths agreement?
2 A Uhm-hum.
5 Q And, vhat are the general purposes of
4 the rack? What is it to be used foi?
5 A _'.;:’ﬁe rack is used to sell mexrchandise.
6 You saé, the racks .don't: require shelf space in the
7 storer. The merchandisex can take that rack and place
8 it in a -- let's say, Safew:-;y -— he can place it right
9 at the end of an aisle, and it .doesn’t cause ASafeway

10 to lose any space in the store, any shelf space in the
1 store. _. . .
12 Q : is ic désigned to be used in that
13 | way? | '
1« A ‘ . Yes, that is correct.
15 | Q Now, Mr, Flannagan, I'n going to dlrect
16 youi' "attention to what Mr. Daw)is refarred to as free-
17 standing, disposable racks, ana maybe if we could get one of .
18: the private employeses to quickly assemble one whila yon _
19 are testifying, I will ask you if this is in fact a picture o_f
2 ona of the free—s’canding racks to which Mz, Davis referred '
21 to in his opening statement? SR |

-~ 22 A ’ Yes.
| 2 !

24 MR. McVEY: Your Honor, can this be marked
25 as the next exhibit?

~47A~
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THE COURT: Xt will be recelved an so
marked. | L

NOTE: At this point, the picture of tﬁéﬁa'
free-standing, disposable rack is marked and filed
as Applicant's Exhibit Ho. 5. -

BY MR. HcVEY: (Continuing)

Q MNr. Plannaban, don't turn around, or you'll
hurt your back. If you will just look, we will Qét it moved
over here in a minute. o |
B~ ‘Mr. Flannagan, doesn't Miller Moxrton
use two of these free-standing racks?

A | Yes,

‘.Q And, I believe the picture which the
COurt has before it, is the plcture of the Maxi-Pole,
is that correct?

A Right. o

Q And, the one your employee assemblé&f ‘;;_
over here is called the Mini-Pole, but they are baaically fi 
used in ths same2 way, 18 that right? n

A The same way. It's the same conceﬁé,
just smallex, |

..Q ’ By‘whom are fhese racks manufactured?
‘..A The;e racks are manufactured outAof Virxrginia,

in New York. —48a-
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Q As shown on Exhibit 5, and in the diépléf;“
that is being set up here, with the brackets and the shelvés
that are baing attached to the rack iiself, do the racks, |
vhen it is sold, sell with the merchandise itself? -

A Corract.

Q Is tnere &ny charge, separate charge,
nade in respect to thae rack?

>

a No. ,

Q ' Vhen the purchaser oxrders, does he
order -- how would the purchaser place an ordex for this
particular Mini-Pole? The Court has before it, a copy of
the Maxi-Pole. | |

A "~ He would orxder by number, which would
either ba Mini or Maxi-Pole, and then the quantity. Ee

would probably only oxdar one. I forget how many that has --

. I think 43 collars. He is going to need a hundred and 44

collars then. o

.Q | is that designed to be refilled whén.t@éfjﬁ
Supply‘of collars is exhausted? fORH

A No. 4 .

'AQ Does he purchasa the wh&le paékage as-. .
such, which includes the rack, the collars,vthe'shelves,‘and
the whole thing?

A - That iz cofrect.

Q ' Then, after the supply of collars is
-49A- o
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exhausted, the rack is to be disposed of?
A Yes,
Q Insofar as the bookkeeping of Miller

Morton is concernsd, how do you charga for the cost of

the rack?
A The cost of the goods.
Q The cost of the goods sold?
A Rigat. %
Q _Ana, what is the purposa of this rack

insofar.as Miller Moxton is concerned?

.. A ' Well, it's designed to sell collars in
volume., It gives the retailer a way to sell more collars
himsalf. If he sélls moze, we are going to sell more.

Q a1l right. And, does it also sava shelf

space for the retailex?

A - Right. He doesn't have to use his shelf
space.. 4 ' 4 |
| Q - and, would it save labox? : L
A Yas, it's as easy to put that up as it iéi

to put cans.on the shelves.

- Q - And, is the dog collar and pet care field

a competitive market?

A Absolutely.
.Q " And, is part of this to meet the competiﬁioa?
A ‘ Yes. These displays are sold in January and-

-50A-




CRANE - SNEAD & ASSOCIATES
COURT REPORTERS
1103 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 643 - 2301

W.L. Flannagan - Direct 46

€

o

Co

o

10
11
12
13

14

16

17
18

19

21
22
23

24

February, when people are not thinking about buying f£fiea
p*oducts, but that is when they are sold to get to the
nmarket places bzfore the competition.

Q All right. Now, if we could turn, Mr.
Flannagan, to what Mr. Davis has described as disposable
dual-purposes packages, and as long as we are dsaling with
sé&geant's care products, maybe it would be helbful,to

deal with the Sergeant's pr&ducis.

THE COURT: What was the nomenclature of

A

% that?
MR, McVEY: - Disposable dual-purpose package
MR. FELTON: I can't say that we agree
with the characterization of the packagas. |
THE COURT: I understand. I'm just trying
to program myself to have the benefit of their nomen
: clatuze; and you can call it by an entirely differen
rome. S

MR, FELTON: Absolutely.

" BY MR. McVEY. (Contxnuing)

Q Now, Mr. Flannagan, I'm going’ to show you
what Mx, Davis has described as a disposable dual—purpose
package, and ask you to describe for His Honor what that

is, and how it works, and how it's sold.

')

-51A-
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1 A We call that a shelf extension, and we gét
2 this on the back here, and it permits the retailer to attach
3 that right on the end of a shelf, thereby not taking up his
4 ‘'shelf space, but giving him -~ you got 12 collars here.
5 That customer ca§z walk by and pick one off as he neads it.
6 - - Q Now, when this is marketed, is it marketed
7 as a complete package?
8 A That is correct. That is the stock number .
9 here, .That is thé way it's billed to the custome‘r. It's- |
10 billéd at $18.00ﬂ a dozen. |
é. . 1 LT " Q How does the price of that compare to
12 a dozen flea collars bought in bulk ' but not including the
13 shelf extender?
4 - A - The same thing.
15 Q And, is this a package that is offered on
16' a regalar basis by Miller Horton?
17 RN Yes. RS
18 o .Q And, is therxre another similar type:_ of
19 displ‘é;? | — 3
20 \\A - Yes. | - o
21 Q I'm going to show you that,_and ask you .
22 whether that picture is a consumer type of device similar
C”"\ o 23 to __the ona you have befora you? | 7

24 o A _Yes, this is free-standing. It's a counter
25 modal. You would set it out on a counter, and thesa columns

: -52A- :
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are packed just like that, and axe put into corrugated cases,
and sold in that manner.

Q Just as the shelf extender is sold in a
separate case, and can be removed by the retallexr and attache
to his shelf?

A Right. You can set this on the coumnter.

Q But, the principle is the same., Is this
a self-contained display and storage rack?

A - That is correct. ' .
7 0 Are either one of them dasignéd to be
.réfiileé?
A No.
Q And, the customer can purchase either in

bulk to £ill his own rack, or he can purchase in this way,
is thatlborrect? |
| ‘ A . There is no reason for a customer to
buy one of these,. and then buy two or threa nore’ dozen §-To) -;;
he caﬁ refill it, vhen ha can buy three of thpse, ana whan‘?f
he is finished with this, he can unattach it from the shelf i
and throw it away, and put the new one on thn shelf. .

_ 'Q' And, the same thing would bz true of tha"‘
cbunter display?

A That is correct. -

MR, McVEY: If Your Honor please, could
-53a-
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we have the counter display marked as the next
exhibit?

THE COURT: + will be P-6.

BY MR. McVEY: (Continuing)

0 Wow, Mr, Flannagan, if in fact .you weze
shipping the dog collars without the shelf extender, or
without the ¢ountar display ,thing, would you nesed some sort
of additional.packagés othe£ than what we see before ue? .

A " No, you just have it corrugated.

U ¢ But, if you were mafeting the collars in

a~d£fferent way, wvould you package them differently? If
you irarketirgy them without the shelf extender —-—

A Yes, we would put it in a shelf carton.
Q A shelf carton? What is a shelf carton?
- A It's something like that. |

MR. McVEY: Your Honor, we will defer: ' %

keep the chronology.

in this way, they would be bought in.what you refer to as a
‘shelf caiton, is that correct?
A ) That is correct.

~54A-
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'dual~purpose packagas, which Mr. Felton doesn t lika, I'
going to show you, Hr. Flannagan, a caruon of Chap Stidk

.:lip balm, and ask you if you would describe for me what that

Q And, that. would be designed to be inserted
on the retailer's shelf, is that correct? |

A Right.

Q Where are the shelf extenders and the

counter displays manufactured?

) 3 The shelf extenders are made in New York.
Q 'How about the colla: displaysa that we just '
introduced? ” -
A , I think they are made in New Yérk tco. Thel

are not from Virginia.
Q - Are these also charged to the cost of

~ -

goods sold in the same way that the free-standing racks are?

A Right.

- Q All right, six. Now, if we could turn to
the Chap Stick pro&ucts, and continuing with our dxsposable,

Lhed RN

is? What do you call that? oY
A we call this a self-ﬂerving pack.}i;ﬂ ;;;f;
Q ' Is that also a shelf pack? : t%::ééfjg'
A B It is a shelf pack. In other wordg,‘éhi;

is one design, and it would be packaged in a cozrugated case,
probably six dozen to a case.

'Q C A right, sir. Now, is that designed-—
- -55A~ - o
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the white portion of it -~ to-be torn off so the man cén
just put it on the shelf when he receives it? ‘;o?;‘.ﬁ

A Well, it's designed to do that, apd it‘g
designad to be taken and put on o peg hook 1f they want to
do that, but one of the primary reasons for that package isnA
to have a good way of transporting the mérohandisa as well
as baving a display, too. |

Q - 1f the rebtaller decided to do that?
' a Yes. But, you have to have something to’
ship it in. | '
. - _"'MR. MCVEY: Your Honor, I'm going to ask

that this be marked as the next plaintifr s exhibilt.
.~ THE COURT: That will be received and

marked as Applicant's Exhibit No. 7.

MR, FELTON: Your Honor, may X have a
moment with opposing counsel?

THB COURT: Mr. Felton, suppose we take'J

about a ten-minuta recess and give everybody a :_%

L ) chance to Btretch their legs?

MR. McVEY: Your Honor, can we just ask,;}; i
_one more question before wa go into recess? f

THE COURT. Go ahead.

BY HR; McVEY: (Continuing)

Q : Hr. Plannagan, you hava desoribed that

. -56A-
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as a shelf package, and described how it's used. That is; )
not in dispute, as I understand it. That is not subjéct‘tqf?'
the tax insofar as the State is coancerned. Is that youx a
understanding?

A That is correct.

s
MR. FELTON: We are going to object to -
the whole admission of that. It's not in disPufé,t
and secondly, it has nothing to do with the case.
,fHE COURT: I understood that it was to
show its;purpose. It was to shbw an alternative
device for the racks. -
_MR. FELTON: This is dog collars, and
that is éhap Stick. o | }
o . -MR.'McVEY: We are going to get into ::'7’
" that, Your Honor.. ' ?é??::
| ' PHE COURT: ;But,’you have a cqunté?ﬁégﬁ,
that is used for the dog collars. R
| MR. MCVEY: Right. | PARRED
THB COURT? Do you have one witﬁ fgﬁf" T
MR. McVEY: Yes, and we are going to 4
,ﬁse.it with respect to the Cﬁap Stick,.YOur Honér;:
s . :and one of ﬁur arguments is, as HMr. Davis advanced

in the beginning, that we contend that this is noi;
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that these disposable racks are not separately
taxable, because they are part of the packages,
and to that extent, we want the Court to_un&erstand
that when we market them that way, they don't taxy'
us, and for the same reason, we feel the other
things should not be taxed.

' HR. DAVIS: Your Honor, we have never
been able to get a,clear-cuﬁ decision. Maybe it
has been clarifiea:'but not in my mind as to whether
this is part of the assessment or not.

Now, I would be perfectly happy at this
time to have an admission that this type of dis-~

posable rack is not assessed, and the State so

- recognizes. If it's in dispute, I think we should

go ahead and introduce it into evidence.
MR, FELTON: Judge, I still don't like

their basis for introducing it. Mr. McVey says

- one thing, and Mr., Davis says another_ f;fﬁ"”‘gf-

o

- THE COURT: - This self-service Chap Stick s
was introduced, and it's designed for shelf display-a
when it's torm in half,

MR. FELTON: It's not in the audit, and
1t's not taxed in this case,

THE COURT: Does it follow from that, -

that any counterpart from this used to market the
- -58A- :




@

CRANE - SNEAD & ASSOCIATES
: CCURT REPORTERS
1108 EAST MAIN STREET
R:CHMOND, VIRGINIA
PHONE 648 -2801

W.L. Flannagan - Direct 54 .

[\)

10
1
12
13

14
15

16

17
18

19

21
22

23

24

dog collars is also not taxed?
MR, FELTON: X think that is a fair
inference.
. THE COURT: But, thelr purposes of intro-
ducing it.are to show that by way of analogy that
this carton serves no different purvose from what

P-5 and 6 do that are taxed, so I'll permit it for

,"

that purpose.

‘Now, let's tazke a ten-minute recess.

NOEE: At this point, a ten-minute
recess has been taken, at the conclusion of which,

tha Court states, viz:

THE COURY: Gentlemen, are you ready to
- resume?
MR, FELTON: Yes, Your ¥onor.

MR, McVEY: VYes, sir.

BY MR, McVE&: (Continuing) .

Q Before we recessed, we had introduced into’
evidenca anﬁéxhibit thét you referred to as a shelf extendex,
and the Commonwealth indicated that it was not a QUbject,
ox not a’produét in dispute as to whether or not it was
taxable. I will show you now, sir, what is called a Chap

L -59A~
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Stick 1ip balm gravity display, that is packaged separately
in a box as shown here, correct?

A Right. .

Q And, that is the way it is shipped to
the customer? '

A Yes.

THE COURT? What 13 that Chap Stick
called? | | |
MR, McVEY: 1It's called a lip balm
.« «  gravity display.
| * THE COURT: All right.

BY MR. HcVEY: (Continuing)

Q Now, Mr. Flannagan, dces Milleb Mbrton
sell Chap Stick to its wholesalers in display cases similar
to this one, bnt in larger sizes? .

: A , Yes.

Q How many sizes of that type of plastic
gravity display do you use in your marketing? " ;

A In this type, wa have three sizes, - single,
double and triple.

BT < I AAll right. énd, that is a double?
A This is a single gravity display.
AQ | All right. Do you have another source

fl‘~of plastic dispenser?

| _60A-
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A Yes, we have a chack stand display; and
the primary purpose of that is to dlsplay it at the cash
register.

O Well, that basically is slightly smalla;
than your gravity display, is that corxzect?

A Yes, |

Q But, it works on the same principle, does
it not? When you pull ons gﬁem out, the next one rolls down?

A A Right,

é : And, you sell three types of the gravity
d;;E}ay; and tha£ is, X take 1t, vhen you say a double, you
rmust have a device where similar ones sit on top of that?

o A They are stacked up. You have a height
of about three of them. ' |
| . Q and, I'm going to show you a flier, and
ask you whether this is a picture of the gravity display?

‘A ;" It's a plcture of this display right
here. B
@ - 2na, that is your single gravity displg;?sz
‘A Right. I |
gQ _hnd; the double and triple are siﬁpiy %i fgi
mora? | RNt
CA More Chap Stick, but the same concept.

Théy‘juﬁt héve more tubes, you know. They have more plastic
and more tubes. '
A ~61a-
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Q And, your cash register display is’ just :

a smaller version, xeally, of your gravity diSplay?

A Right.

Q ¥s that correct?

A Right, the primary purpose is to display
’

that at the cash register,

Q | - And, by whom axe these plastic dlspensers
of all kinds manufactured? .

A - They are manufactured in New York by
Reliance Plastics.

T Q Than, they are filled with Chap Stick

and distributed to your regional centers, and then subsequent
to wholasalers when the orders come into the regional centers
right? .

A Right, .

0 Insofar as thelpackages are concerned,

Mr. Flannagan, what 1s the relative cost to Miller Morton

of the packaging of Chap Stick in a plastic container asl?”:

opposed to the cardboard shelf aispenser, which we have

p:eviously introduced into evidenca?

‘A I can tell you on a per unit basis. A_;'f.f

0 ' Well, are you referring to the individunal
tube of Chap Stick?
A Well, that is rmuch mora costly on a per

unit basis than any of these other displays.‘
' -62A-
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Q When you say that for the purposes of

the record-—--
THE COURT: He is talking about P-7,

BY MR. McVEY: (Continuing)

Q The shelf units are more expensive per
unit than the various plast%p dispensers, which are the
subject of dispute here, is that correct?

A That is correct.:

" THE COURT: Do you want that picture to
come into evidence?

MR, McVEY: Yes, sir.

THE COURT: That will be marked at P-8.

BY MR, McVEY: (Continuing)

Q . Now, the plastic dispesnsers are desiéhgégl
to be used in tﬁg retail establishments, is.that corgéctéjf; B

A Right. | |
Q For the dispensing of Chép Stick?. - :
A Correct. f
Q _ M&, Flannagan, what appeal do the plastic |

’ dispensérs have to a retailer?

A Well, it's a better looking mexchandising

-63A—
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tool for the retailer, than say a cawxdboard dispensexz. ‘
Plastic is just the thing that is in today. It's the type
of merchandising that the retailer ‘wants. :

Q And, those are used in the retail establish

ment, is that corzect?

A Right.

Q Are they designed to be refilled?

A XNo. 5 | .

Q And, insofar as the retailer is con-

cexrnad, he would then —- once it's dispensed, all the Chap
stick in it would be thrown away, and he would break out
anothex ons, 1s that correct? |

.A Yes, it can be refilled, but that is not
primarily the purpose of it. |

- Q And, to refill it, would involve labor on
the pa:éiof the retailer, is that coxrect?

A . Yes. Now, some of these displays, when

' they are sold, will have loose tubes along with thenm. Asigﬂ

you know, it's just a deal. It seems to me that this one fi
vshould have some in it. Thils is the packags it canme in.}ii u
think iﬁ was opene& this morning. Well, occasionally, there
is a small quantity of ioose tubes just for a better deal,

but primarily, these displays are not sold to be refilled.

'Q Are they cheaper than the other displays

.which we have introduced?

. -64A-
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the pet care book, I am going to show you what purports to

be a pet care book, and ask you whather that is an item

in dispute?
. I believe it's an item in dispute, yes.
Q Al rzght, sir. ‘ '
a That is a,pet care boék, that is made

available by Miller Morton, and it's made available in

much eha same manner that wa make products available.

- Q- ~ Insofar as the pet care books are con-

cerned, Hr. Davis sald in his openlng statement, except

for a few of those books, which were printed in Richmond
in 1971;‘the rest were printed out of the Staté(of Virginia,
is that coxrect? | | |
A _ That is correct.
Q‘ - 4‘ And, are those then shipped by~the )
manufacturer to your central warehouse here in chhmond? T

A ' Yes.

Q. . And then, from that point on, how are 3.b;f
they.ﬁsed?v What use was made of them during tha period in 1
question? |

- A We would cerxtainly distribut te them in
quéntiﬁy‘to the three regional warehouses for their use...

Q Would that be done after a pérticulai
L -65A~ ‘
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many be sh;pped to that particular custcmer, is that correct?

. withdraw them as needed by the salesmen in that particular .

" area, is that correct?

requsst fronm aAwarehouse, or would you'make a determination—-

A No, the regionzal warehouse would request ;hem
Just as they would request additional inventory. Now, the -
dog book requests came f£rom customexs, and the salesmen, when
taking oxdexs, would offer the customers the dog book. Thay
vere offered the dog book if ﬁhey would use it, so it came in
just like a customer order, It was handled much like a pro-
duct, . but there was no charge for it. There was no charge
to the customer. > | |

o] Well, the decision as to what customer

thig‘was to go to and 1n what éolumé, was made where, Mr.

?lannagan?

A I would say.it was mainly made by the sales-
man, _

Q . All xight. 'Ahd, he would then put in a

request to the reglonal distribution center to ésk thaf so

3

A - Correct.

o} - as far as Richmond is concerned, fou.wdﬁiéi

s;mply sth a volume of them to the regional center, and iﬁ;

A . Yes.

MR. McVBY: Y would ask that this be marked|

-66A-
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X salespersons would reguest the Richmond regional warehouse -

as the next plaintiff's exhibit.
THE COURT: This will be P-9. This

will ba received and marked as P-9,

BY MR, McVEY: (Continuing)

Q Insofar as those dog booklets are con-
carned, does Miller Morton from time to time get requests
from individuals for copies of thosa? |

A Right. B |

Q And, those would be sent by mail to th§
igdéyidual, wherever he night be, whather it was in Virginia
or Zomewhexe else? |

A ~ Right,

Q | Insofar as all of the products which we

have discussed here today are concerned, and which are in

dispute, does the Richmond warehouse act as the.regional,ware

houée for ﬁhe othef areas shown on the map that has been intr
duced? ‘ | o e
A - %That is correct. .
Q - And, to that extent, district managexs and

for the various items, either as samples or orders for vari-
ous customers, or as.pet centers for merchandisers in’ whatev
state tﬁe salesmen worked within the regions, is that correct

A Right.
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Q And, that covers most of the Eastern.
Saaboard, doas it not? i

A Right.

Q So, it's to the extent that the salesmen
who work out of the'State of Virginia would work in the same
way as the salesmen would woxk in other regions, making their
requééts to the régional center, and it.would'behhandled in
the same way that the salesmen in Nebraska or Los Angales
would handle it, is that correct?

A Right.

4

HER. MCVEY: Your Honor, I thiﬁk that
concludes ny exam;nation. ,
~ THE COURT: " Is 1:hez.~a any cross-ezamination,
Mr. Felton? | | .
MR. FELTON: I just have a few guestioﬁs,

if Your Honox please.

CROSS-EXAMINATION

BY MR, FELTON: - o ]

| Q Mr. Flannagan, we have got a right large
variety of items here, and X know it*s a little difficult to
generalize, but is it not true that all of these items that

we are talking about are stored in Virginia in the warehouse

before they,aré shipped to the regional warshouses in Illinois,

-68A-~
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Texas and California, and retained in Richmond forx regiohal
Gdistribution? Isn't that correct? .

A Thﬁt is generally trua. ‘

Q S0, 23 to each of the items in the aundit
that we are talking about today, these items were physically
locaged in Richmond in the warxehouse at one ti@e prior to
distribution, weren't they, sir? o

A . " Yes. ’

Q : Now, at tha time that they ware physiéally

.1ocated in Richmond, they were owned by Millexr Morton, were
theyx not?

A Right.

Q Miller Morton had the right to sell them
at that point, or to dist:ibute then frea of charge to what-
ever extent they wanted to, isn't that right? '

A | R&ght.
- Q | And, at the time they werxe located in .
Richmond, no aales tax had been paid on them, had &mue, sir?

A No. f
Q Not to any jurisdiction? R
A X don t believe so.

- Q All xight, sir. No use tax had been pafd.
on them to any other jurisdiction at the time they were
brought into Virginia and placed in the warehouse, had it?

. -69A-
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Q Now, at the tine that the sample itenms
were brought in hers and placed in the wazehouse, you knew
at that point, didn't you, sir, that a certain percentage -
of thenm micht vaxy between ona—-tenth of a perxcent and a half
of a pezcent, but you knew at the time these items ware here
in the warehouse, didn't you, that some percentage of them
in that range would be used for frea distribution .as samples?

A We used tﬁém for samples, yes.

Q And, vou knew from prior experience that
the percentage of samples distributed would be somewhare
batweaen th#t tenth of a percent and haif of a parcent fiqure

that you testified as the range of free distribution during

the audit?
R That nig&t be true.
. Q Well, the flgures were available on yourl

books in Richmond to estaylish that at any tlme"in which
these items éere loéated in Richménd,'weren‘t théy,}sir? ;

A - From 1968 on. Prior to that, we had ndi:;
way to determine what were samples. | o

.Q ' and, of course, Richmond, being the
executive office, maxntained overall adminigtrative control ’
over the entire operation, didn't it?

A .Thét‘is correct.

Q And, the administrative offices in

Richmond would have the authority to control large requests
-70A—
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£rom other branches in regard to sample distribution, wouldn'
they?
A Théy would have that control if they wgte
awvare of it, yes.
| Q I don't mean té ba facetious, but if some-

one requested 25 percent of your inventory to be used as

frea samples,'gichmond would step in and control that, wouldn
they? | ’ v ,

A ' If they were aware of it.

Q Now, let me talk with you just a minute

aboit the éet center racks, which are the large racks. There
is no éharge in the way of a specific tax charge to the
wholesaler‘or merchandiser for that rack, is there, sir?

a There is no dollar charge, but'theré is
conaldaratlon for the use of the rack.

| " Q Well, the purpose of that rack, Hr.

Flannagan, is really to assist in the marchandisar's ﬁfomotic
and sale of the ‘dog care products, isn't that correct? |

a . That is true. . - }..figggr

;-Q' And, what you are try1n§ to do withréliiié

of these display items is to make it easier or more att:ag£i€

%o the ultimate consumer to reach up and pick up the pet'

_care énd Chap Stick éroducts, which you are really in the

business of selling, correct?

A . . Are we talking about Chap Stick or the
. : -71A~ -
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dog care products?

Q Well, in eithexr case.

A %311, in the case of the racks, it is a’
conpetitiva situation. '

Q But, what you are trying toe do is make ‘
it easier for most of those pet care products to get in the
hands-of the ultimate consumer with that rack, aren't you,
sir? ' > ' |

A : We txy to,éive our merchandisers a véhicle
by which he can obtain better sales, yes. |

. Q . And, that is not different £rom the way
I pnrased iz, is it?

YMR. McVEY: He answeied the Question'in
a way tﬁat he saw fit, and I don't think Mr,
f‘Felton can go back and ask him,whether it's the
same or not. I think the cOnzt can interprete the 4

evidence.

THE COURT: It's not for me to deté?qiﬁé;?,'

.Hé. Felton. . - ':lh‘%ﬁki'vﬁ”' )
MR, PELTONQ I think I have the latitude.<'
THE COURT: If you are arguing with him,
you know that this is ‘impermisgsible.
HR. FELTON: All I'm trying to do is make |

'sure that.what he sBays is not different from what
' —72A—
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I'm trying to say.- That is, that he is trying to
promote the product. |
Tﬂé COU#T:_ X£ you have gotten a favorable
answey, why axe you unhappy? L
MR, FELTON: I want to make sure it is
favorable, so there will be no problem.
MR, McVEY: X note ny objection{ but I
don't know whether the Court has ruled on it or

not.

3?’@&. FELTON: (Continuing)

Q ' Is that true?
A -Are you télking about the pat racks right
ﬁere? |
Q- Yes.

It is a vehicle vhich permits our merchan-

2

disers to obtain higher séléé because'of'its convenience.
| Q ~ and, you are engaged. -~ when I BayAyou;‘

I mean Miller Horton, and you, of course are speaking as its

corpc:ate officer, Miller Morton is engaged in the business

of selling the pet care products, and not the racks, aren't

they, sir? ‘
. A That is correct.
'Q Okay; And, all of the sales analyses

: that you have testified to, and about the compe»itive

—73A-
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situation, and agresing to pay the merchandisers for the
competitoi's preducts -- the purpose of all that is not to
sell the racks, but it's to sell the products on the racks,
isn't it?

A Correct.

Q You and Mx. McVey talked briefly about
the free-standipg disposable racks. It's true, is it not,
Mx. Flannagan, that with thése racks, you have package deals
that result in the fact that you can sell a number of collars
with the rack for less than yon.would sell just the number
of collaxs, ien't that correct?

A A custom2r can buy morxe favorably, collars
with a rack than ha can buy them without the xack.

Q For examble, and I don't know Qhat the
nunbera are-- A

A "If I may interject, when ha does that;_

he is buying in volume, and not buying one dozen. ;,;}g'EEQ

Q I understand, but I don't know what the =’
numbers ére, but for example, if you ware to want to buy B
a hundred or 144 or whatever the number is, of the pnt
collara, I could buy them less expensively with a rack other
than Just buying the collars in a given situation, is that
coxrect? f .
| A That is correct.

Q . .And, again, your purpose for those racks
-74A- ‘
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him to cell is the Ssrgeant's collar, and not the compatitive

is for selling the collars, and not the racks themselves,
isn't that correct? |

A It provides the merchandisar or the retaile:
a vehicle in which he can conveniently sell the collars.

Q And, of course, the collar that you vant

bzrand, right?

A Absolutely:

Q " And, that ’is why you have the Sergeant's
name with the special $1.00 free value ads on top of scme
of the racks, and things like that, isn't it?

O A Right.

Q Aren't ybu trying to direct the consumex's
attentiéh to your rack, your product, and get him to reach
in and get your product?

A Naturally. ' -

Q None of the display racks we are talking
about are resold to consumers, or to customers,. that come %i;

into tha store under any circumshances, are they, Mr. Flannag

"‘ A No. When X say no, I mean that.we don tﬁg;"

have,aﬁy controllover.what Safeway Stores-might do 0£;any??
other store. | o

Q . I undexstand. And, you never intended that
they be sold, and to your knowledge, it's ﬁever hapéened?

S ~758-
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Q We talked just briefly about this Chap
Stick 1lip balm, and the shelf packs. When this dispense;," 
called the lip balm gravity display, is shippesd to Miller_iitu

¥orton £rom the wholesaler, it is packed in a shipping cartoh}

is it not?
A Yes, 1t's a corrugated shipping carton.
MR. FELTON: Could I have ona of those
boxes?

. If Your Honor please, I don't want to
cluttex up the record, but I want to make the point
that wvhat we are dealing with is not the package
itsels, aﬁd this will be introduced into the record
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