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I. Amended Application for Correction of Erroneous 
Assessments - Filed October 22, 1975· 

VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND, DIVISION I 

MILLER-MORTON COMPANY 
a Virginia corporation 

v. 

CO~~IDNWEALTH OF VIRGINIA 

AMENDED APPLICATION FOR CORRECTION 
OF ERRONEOUS TAX ASSESSNENT 

Applicant 

Defendant 

Comes now the applicant, ~!iller-Morton Company ("Miller-
~-

Morton"), by counsel, pursuant to Va. Code§ 58-1130, and on the 
; .,. 

follow~ng grounds applies for relief from erroneous State tax 

assessments: 
-. ~· 

1. Miller-Morton manufactures and packages in containers 

pet care products for sale and distribution in Virginia and other 

states and purchases pre-packaged health and beauty aid products 

for sale and distribution in the same geographic areas. 

2. Miller~Morton distributes in Virginia and other states, 

without a cash charg~ to the recipient, samples of some of the 

products described in the preceding paragraph. Miller-Morton also 

distributes in Virginia and other.states, without a cash charge, 

technical and educational literature describing the proper use of 

its products. · 

3. In November 1973 Miller-Morton received from the State 

Department of Taxation sal~s and use tax assessments, including 

penalties,.amounting to $39,031.14 for the periods September 1966 

- December 1971. 

4. From discussions with State Department of Taxation 

personnel, Miller-Morton understands that the assessments and 
· -2A-



penalties described in the preceding paragraph were based upon 

Miller-}1orton's nonpayment of sales and use taxes in connection 

with its products, containers, and technical and educational 

literature as described in numbered paragraphs 1, 2, and 3 above. 

5. The State Department of Taxation erroneously assessed 

sales and use taxes against Miller-Morton for the periods 

September 1966. -·December 1971. 

WHEREFORE, Miller-Morton moves the Court to declare such 

assessments to have been erroneous and to grant Miller-Morton all 

such further relief as its case may require. 

Carle E. Davis 
J. Waller Harrison 
McGUIRE,·WOODS & BATTLE 
1400 Ross Building 
Richmond, VA 23219 

MILLER-~10RTON COMPANY 

,.. 
By /~/ .J.· Waller Harrison 

Of Counsel 

CERTIFICATE 

It is hereby certified that a true and exact copy ~f the 

foregoing _Amended Application for-Correction of Erroneous Tax­

Assessment was mailed, postage prepaid, to Charles K. Trible~ Esq.~ 

Assistant Attorney G~neral, Post Office Box 6-L~ Richmond, 

Virginia 23282, on this the --=2~2n~d=-- day of October 1975. 

Is/ J, Waller Harrison 
J. Waller .Harrison 

-3A...: 



II. Amended Answer - Filed November 14, 1975 

VIRGL."iiA: 

IN THE CIRCUIT COURT OF Tim CITY OF RICHMOND, DIVISION I 

~!ILLER-MORtON COMPA..~ 

a Virginia corporation 

Applicant 

v. 

•.;. 

.· 
· .. :-. .-

COMMO~TH OF VIRGntL-\ 
.. -~·. : . . 

. · . .. :· 

Defendant 

L'iENDED ANSWER 
~· 

l~ov co'Cl.es the Defendant, ColD:I:lOllwealth of Virgin.is, by the Attorney 

General of Virginia, and answera the Application served upon him and 

says; 

(1) The Defendant admits tbe facts and allegations of Paragraph 1, 

. ~ 2. 3, and 4 of the Application. 

(2) The Defendant denies the facts and allegations of Paragraph 5. 

AND now having fully answered, the Defendant moves the Court to 

declare the assessment to be correct and valid and ~eny the relief 

sought in the Application. 

Andrew P. Miller · 
Attorney Genaral 

.J. Durwood Fel.ton. III 
Assistant Attorney General 
Post Office Box 6-L 
Richmond, Virginia 23282 

CO~!Omm.ALTH OF VIRGINIA 

By Cou:t.Sel. 

-4A-



CERTIFICATION 

I hereby certify that the original of the foregoing Amended Answer 

has been mailed to the Clerk of this Court for filing and true copies 

have been likewise mailed to Nassrs. Carle E. Davis and J. U.aller Harrison, 

McGuireJ Wood & Battle, Ross Building, Richmond~ Virginia 23219, coun.ee1 

for Applicant~ this 14th day of November, 1975. 

,.. 

-SA-

J. Durwood Felton, III 
Assistant ~ ... ttorney General 

_ .. ~ : . . 

- .. ·~ .. ~ .... · .. 
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III. Transcript of Proceedings 

VIRGINIA: 

CRANE -SNEAD & ASSOCIATES 
COURT REPORTERS 

1103 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 649-2301 

IN THE CIRCUIT COURT 0? THE CITY OF ~CHMOND 

Jr!ILLER MORTON COMPANY 

-vs-

DIVJ:SZON X 

-: . . 
~ • ,. 

' 
COMMONHEAL~H OF VXRGINIA : 

I ---. .,. .... -...,: .. ......... - - -: 

1 

.. Complete TRANSCRIPT of the testimony 

iand other incidents in the above, when heard on January 6,. 
I 
l 

J 1976, before tha Honorable Richard L. Williams, Judge.· · . ~~-. · ·. 
i 
0: 
j 
~ , : ; :. .. .. I 

. - ... , .. 

- .. 

f 
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II 

1 APPEARANCES : 

CRANE- SNEAD & ASSOCIATES 
COURT REPORTERS 

1109 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 6~9 -280t 

2 !wlcGUIRE, ~JOODS & BATTLE, 1400 Ross Building, 
Richmond, Virginia, 

3 By: Carle E. Davis, Esquire, 
Henry B. !4cVey, III, Esquire, and 

2 

4 Joseph c. Wool, Jr., Esquire, counsel for tha pla~tiff; 

5 J. Durwood Felton, III, Esquire, and _ 
Terrence A. Emerson, Esquira, Attorney General's Office, 

; (" [.·: .. , 

6 Supreme Court Building, Richmond, Virginia, 
counsel for the defendant. 
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JANUARY 6 I 1976 

NOTE : The court reporter having been 

duly sworn, the case is called at 10:00 A.!·l., 

viz: 

THE COORTr 'rhis is the case of !-!iller 

Morton Company versus b~e Commonwealb~ of Virginia. 
. 

Is there any dispute in this case as to 

the &~aunt of the taxes that ~~e applicant would 

be entitled to receive back? 

MR. DAVIS: Your Honor, there is. By 

prior agreement, we have agreed that ''~e would sub­

. mit definite issues to the Court. The state has 

not had an opportunity to verify the. different 

amounts involved after discussions as to ~rhat rrl.ght 

be or what might not be taxable. The Department .... :.· 

of Ta~ation would m~~e a verification of the 

amounts after ~'le ruling of the Court, and determine 

. whether a tax l'Tould be refundable or not, and we 

have previously agreed on that. 

Tim COURT: So, you.can sub.mi.t it:on a 

. stipulation then, of facts? 

1-L~. DAVIS: As to the antount, yes. 

-9A-
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COURT REPORTERS 

110"! EAST MAl N STREET 

RICHMOND, VIRGINIA 

PHONE 64B-2aOt 

5 

M.."q.. FELTON : Wa would ask the Court to 

decide on the issues at this stage rather than 

to order a particular amount refunded pending the 

final audit. 

THE COURT: The details on that would 

take forever, wouldn't it? 

MR. FELTON: Yes, sir. 

THE COURTi Would counsel want to make 

opening s~atements? 

MR. FELTON: Your Honor, I would like to 

introduce a new attorney to the Court. This is 

Mr. Terrence Emerson, who will.replace Mr. Trible 

in our Tax Division. 

THE COURT: It's nice to meet you. X 

look fo~Aard to you settling some of these thing~ 

before they come up here • 

Does counsel desire to make opening ··. . . 
• •. 0 ... 

statements? 
.. . ~ .... 

MR. DAVIS: Your Honor, Miller 1-torton · .. 
.. · . .. _:_ ... 

Company will be represented by myself, Carle Davis·,_:·· 

my partners, Henr-.t McVey and Joseph c. Wool,. Jr.· 

lUller Morton company is a wholly owned 

subsidiary of A.H. Robins Company of Richmond~ 

Virginia. Miller Morton manufactures and markets 

Sergeants pet products, and purchases and markets 

-lOA-
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CRANE -SNEAD ec ASSOCIATES 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND. VIRGINIA 

PHONE 648-280 t 

Chap Hands and Chap Stick products, which are 

manufactured by a related Robins subsidiary, 

Chap Stick Company. 

6 

. . . ~~ .. 

·:_.; . ·:.·: 

Miller Morton Company has its principal 

office and warehouse in the Richmond area. Miller 

Morton's central ~arehouse also operates a regional 
. . 

warehouse for the State of Virginia, the District 

of Columbia, a~d otR~r eastern ~~d southern states. 

In addition,_ there are three other warehouses from.· 

·.which qoods'are shipped from the central warehouse 

to the regional warehouses for distribution by the 

regional warehouse to the particular region served. 

The other three warehouses are located in Des Plains, 

Illinois·, Dallas, 'l'exas, and Los Angeles, California. 

·Each region has a· regional manager, who 

is in charge. of_ sales. Under the regional manager, 

there are severa~ district managers, who answer .... : .. ·_,_. 
. . . . . . ~·~·, ... ~ ~- ..... ·. ·_. 

directly to the regional manager. Under the{·district. ·_ 
.. ·., ... -· ... 

•. _·. 

manager, there are sales:men, who have direct con~~t 

with !-tiller l~orton customers. 
_:·r; -~:~· -· ·~ . 

•, .1 ~ • :. .. . = 
: -~ :· :-r . _. ·~ 

customers are, for the most part, inde~?­

dent wholesalers and mass merchandisers of Miller 

!·lorton products. 

At the warehouse, the actua1, physical 

·handling of t...'le products is done by A. H. Robins' 
·· -llA-
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CRANE- SNEAD & ASSOCIATES 
COURT REPORTERS 

1109 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648-2501 
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.. 

employees, whose services Miller Morton reimburses~. 

The administerial acts performed by the· 

~P-n at the warehouse would be to receive, store, 

and subsequently fill orders that come to them 

generally by way of the J.iiller Morton salesmen in 

the region. 

In its application for correction·of the 

erroneous tax assessment, Miller Morton contests··· 

the assessment and payments of a sales or use tax, 

including pena1ties ~d interest amounting to 

$39,0~lol4 1 .for ~~e period September lst, 1965, 

to December 31st, 1971. 

The assessment of tax involves five types 

of taxable personal property, which are in issue. 

First, product samples. Secondly, peimanent pet 

ce~ racks. Thirdly, disposable free-standing· 
' . 

racks. Fourthly, disposable dual-purpose packages, 

and finally, dog-care booklets. 
_. ·. -:::; _. ... ~' /! ~ ~: ~: -

- . -
. : ·":.:..: -~ ... 

Product samples are taken frOI!l the regular . """- .. 
: .· _:~:. ~-· 

inventory, and are not pre-packaged as .samples.·"'.·._/~.:~··:; 
In one· isolated transaction, Miller Morton purch.as~d· ~~ 

.·some special~y prepared samples, pre-packaged. 

Miller Morton sold those samples to A.H. Robins L~ 

-:the state of Virginia. Because delivery ·and the 

sale of those specially packaged samples took place 
... ~ . 

-12A-
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CRANE- SNEAD & ASSOCIATES 
COURT REPORTERS 

1109 EAST MAIN STREET 

RICHMOND. VIRGINIA 

PHONE 648-2501 

in the State of Virginia, Miller Morton is not 

8 

contesting those samples, ~d ?Oncedes taxability.·:~:.::.~ 

with respect to that one isolated transaction. . .·' ... 
'• .. , .. ·.•.·. 

In all other respects, except as I shall note, we·­

contest the assessment against any of those regular· 

·.'samples. 

Miller Morton, in some instances, dis­

tributed --samples of pet center care racks and 
~ 

~istributed dog booklets in the State of Virginia. 

The distribution and use of these items in the 

State of Virginia is not being contested. We con­

cede those items. However, with respect to all 

~ther samples, the dog-care booklets, pet center 

care racks, delivery outside the State of Virginia 

for uae·outside tha State of Virginia, is the thing 

·contested. ·. In addition, the assessment on all 

disposable.free-standing racks and disposable dual-

purpose· packages is contested. However, :r ~:should:~/.-
. ., { --~-,~~\'· 

note in this, in oth9r concessions, that beginni:ng~~:': :. 
~· ... .& ••• ·~.-:-. :.: '! 

i~ the year 1971, the company purchased some of :t11e.'- ·-. ~ . . - _-... .:: . . 
dog booklets within the State of Virginia.: .. · As .t~-1~~~·. 

- ~_:: ..... 
those purchases of the dog booklets in the State F.>_ 

of Virginia, with delivery taken her~, there is no­

··contest as to those purchases within the state. 

All of the oth9r iteos that we mentioned other than 
-13A-
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CRANE -SNEAD 8: ASSOCIATES 
COURT REPORTERS 

110a EAST MAIN STREET 

RIC~IMOND. VIRGINIA 

PHONE 649- 2SO 1 

9 

the samples--all of the items other than the 

transaction with respect to the dog booklets in 

1971-:--the items were purchased outside t:J"'le State of· 

Virginia ~'d brought into this state. 

t .. 7ith respect to cel:tain tra."lsactions, the 

State imposes a retail sales ta%, or a use tax. A 

sales tax is designed to provide a license, or to 

provide a tax upon one who engages in the business 
1-

of selling at retai1, or who distributes for us$ 

in the State of Virginia. · 

~he sales tax also c~vers the leas~ng of 

tangible personal property in this state. in addi­

tion,. the sales tax is imposed upon any person who 

stores for use or consumption in this state, any 

· article of tangible personal property • 

The use tax is fmposed.upon the use or 
~. . 

·_ :: ~onsWilption in this state of tangible personal pro-

. party, and secondly for the storage outside·,~~:~~:~;~~~,· ... · 
_. ·-: . ~ .. · :;. ·: . 

. . ~ ·. --.. · ·- :_. "". 

~tate of Virginia for use of that tangible personal 

property in the State of Virginia. 
. . ....... .. 

Now,· to narrcnr and to clarify the ·issues/ /~ ~ 

before ~'lis Court, the applic~nt and the comCo~~·: ~~-::·: 

.. wealth have _agreed that t.,e don't have at· issue ,sales 

··.tax involving a person engaged in the sale of pro­

perty at retail1 or for distributing property in the 

-14A- : r • 
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RICHMOND, VIRGINIA 

PHONE 61:9-2301 

state, or for the leasing of tangible personal 

property in the state. 

10 

. . . . .. · . . 

Likewise, it is agreed that we are not 

concerned in this case with storage outside of 

Virginia for use or consumption in the State of 

Virginia. 

The main~tem, and the principal item 

:that we are concerned with, revolves around the 

ter.ms nuse or consumption in this state -- use or 

consumption in this state•. 

The provisions, with respect·to the sales 

tax and the use tax, are similar. Under the sales 

tax, the tax is applied against the person who 

·stores for use or consumption in this state. ·The 

use tax is assessed against the person who uses-or· 

consumes ·in this state. To join issues, to deter-
. . :~ -.:~~~.;;-_?-=-;:-. :~- :·.~: 

·mine whether under the Virginia Code, there.··is· a~-·:.·· 
- .;! 0 • 

taxable use or c:;onsumption in the State of ~~~~i~~a.:· 
•. •1 •• ·• •• 

with respect to the enumerated five types of. person~~ 
-~· . . · .. 

property -- that is; the product samples, the pet · · 
center care racks, the disposable free-standing 

racks, disposable dual-purpo~e package~, and the 

dog booklets. 

Now, the app1icant urges that sales tax or 

use tax doesn't apply becausa there is no taxable us~ 
.!.: -lSA-
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·: _; \ ~. 

or consumption is this state. Miller Morton has 

four regional warehouses. Three are located outside 
~ ._. 

· the State of Virginia, in California, 'l'exas, and .· .. ·.: ;·. 

Illinoiso The four~h regional warehouse is located 

at the central warehouse in Richmond. With respect 

to the three warehouses located outside of the 

State of.Virginia, the decision to withdraw a sample 
~ 

. ~ 

is made by the salesmen in the region. The delivery 

of the sample is made in the particular region. The 

disposable free-standing racks, or disposable dual­

·purpose packages ~~d dog care booklets are ordered 

.9enarally.by the salesmen outside the State of 

Virginia~. and in the regions, and delivery of these 

·items are made from the warehouses in the regions ... 

to fill those orders. 

'The pet center care racks are ordered from 

outside the S~a:te of Virginia, and are shipped:..bY:-·;~~·.·. 

common ~arrier to various merchandisers thrJ~~~:~~~·:? \' .. 
. . . ) .. ·~.- ·:·-:.: .··,.".fP:··~:~~ ~;> 

the country. Now,. in Richmond, with respect.t.o. our"!~.·~· 

Warehouse here, outside the State of Virgini~·)_J;;t·';:' •• ·· 
:·· .. -:~. ~.~·~:. ~ '~· ... · _ ... 

. salesmen will place the orders for the goods, ._will;~ 

determine the use of a sample, and when a samp1e is 

to be made,. the free-standing·racks, the dual-purpo~ 

packages, the pet center care racks, will. be delivere~ 

. pursuant to orders made outside the State of Virginia 

-16A-
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by common carrier from the State of Virginia. 

12 

... 

. :~ :- ·. 

Likewise, the dog booklets are also ordered from . · ... ,:. 

outside, and sent fro~ the central warehouse with·::=: .. 

respect to this region. 

Now, in making the assessment, the Tax 

Commissioner has failed to give consid~ration to all 

provisions of the retail sales and use tax rules. 
,. 

~~e Commissioner refers only·to the definition of 

use under Section 58-441.3 of the Code, which pro­

vides in part that use meana and includes the 

exercise of any right or power over tangible persor~ 

property. Stopping at this point, the Commissioner 

concluded that the mental process or decision to 

·provide samples to ship dog booklets,.to ship pet 

center care racka, to utilize disposable free- · 

i standing racks, and disposable dual purp~se·packages 

. ... .. 

that this decision, this mental process, pl~s th~·);:~- ·. 

withdrawal from inventory of these i·te1ns, constittif-J: ·:,_ 
taxable use. of tangible personal property. . . I:t i~_::t: · •. 

0 - • • • • • • ·-- ~; •• :~· .:.;: 

_this failure to consider further provisions of the.- · 
-· . :.··_;.~·~~~\ --f. 

act which causes error. 

·section 58-441.6 of the Code, which follo~ 

.: the section describing use, provides for certain. 

clues and>!!xamples in part as follows: 'l'he terms.· 

.. ·use~· storage,- and consumption· shall not _include 
·:. ' · . ·. ~ . -17 A- 1 . . . 
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and here the section sets forth certain items with·.·.·. 
,. 

respect to tha manufacture of certain accepted items 
... .. .. 

·of the manufacturer, and than the section goes on 

in addition 'to the exclusions and exemptions set 

forth in the preceding paragraph relating to the 

· manufacture of the accepted items, it goes on to 

say, such terms as storage, use, and consumption 
~· 

• shall not include the following -- and, Section R, 

.sub-Section R of that section, 58-441.6, provides 

delivery ~f tangible personal property outside this 

state.-for use outside the state .:.~ an example for 

the delivery of tangible personal property outside 

the state for use outside ~e state is specified. 

It is applicant's position in enacting 

Sub-Section R of Section 58-441.6, which follows 

.. 

the sectio~ defining use, that the law accepts 

delivery made directly to points outside the state-:~~-·. 
- • ':. • --. !'";..·. • 

whether use or consumption is to be outside the -·~_-. .'~~~:~·.> -_ · 
·. •. :::\~; ; .' . 

state6 and it has the effect, because. of that .· .. · 
- . . : . -~ ~. 

~ :"~ ~· ~ ... 

exemption of providing that the term use is. limited 

·and restricted to the confines, use and consump~~o~_, 

for tha confines in the State of Virginia. 

Now, if you look at· _the Code, to otherwise 

1ook at Sub-Section R, it's a complete nullity when 

the State of Virginia s·tops at the definition of use, 
-l8A-
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If the law provides, and the State contends, if the 

law provides that a mental decision or process to 

ship goods out of the state and the withdrawal of 

inventoxy to complete that shipment out of state, 

if that constitutes taxable use -- the simple mental 

process plus the withdrawal is a taxable use with­

out completing the exemption, the delivery of those 

items. 

Judge, it's submitted that the decision to 

deliver out of state -- the withdrawal of inven-

tory must be made before there can be a delivery 

out of state, and certainly, the delivery is meant 

to eliminate any use in the State of Virginia. :rt 

is submitted that the decision to deliver out of 

state embodies the term when we ·set aside the 

merchandise accordin9 to the mental process to -

deliver out of the state. We submit that delivery 
. . . :. :: ~ 

of the state includes the terms of withdrawal···and th 
. . -· .. _: 

t 

decision, the intent to deliver out. of stat•e .• _ Surelf-, 

there can be no delivery of prop~rty o~t of the stat 

·.without an intent to deliver, and without setting.· 

aside·a product for delivery. 

The definition of use is restricted,.and 

limited by the exclusion provided in 58-441.6 R, 

· : .: ·and the items at issue are not subject to the Virgin· a 

-19A-
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sales or use tax. Secondly, the sales tax is 

applicable to a person who sells tan~ible personal 
... 

property to a consumer. The holding of property 

for delivery and sales to a wholesaler who sells to 

a. retailer or consumer is not a t·axable use. Now, 

it is our contention, with respect to the disposable 

free-standing raeks and disposable dual-purpose , 
packages, that sucn· items are part of the product 

that is sold by ~~ller ~~rton to a wholesaler who in 

turn sells to a retailer or consumer, ·and that such 

items beit}g, part of the salable product, are not 

. subject to ~"le· tax. 'l'hirdly, it is contended that 

the category of i terns that \>Till be brought into 

evidence here, referred to as the disposable dual-

purpose pa~~ages,· and with respect to the shelve~ 

._ 

and brackets attached to the free-standing disposable 
. ·. 

racks, we contend those type of items fall ~ithlz.l·· 

the e~emption of the ·manufacturer under the fir=~t~- _'.-
paraqraph of Section 58-441.6, .which provides in __ ... 

. "' .. . -

part, that sales at. retail,use,and consumption,~hal~ 
-

not include materials, containers, 1abels, and ,·,·: 

similar items, l-Ihich are used .for pac~aging tanc;ible1 

-personal property. 

We submit that theae itell".s, the dual-purpose 
I 

... pa:_:~- -=d -al:;:: ~::::~~--=e_::acke~~-::i -
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free-standing racks, are part of the packaging 

material, and come under this exemption for 

manufacturerso 

Thank you, Your Honor. 

'l'HE COURT: Mr. Felton. 

. ;. 

MR. FELTON: _May it please the Court, i 

,apologize for the hoars9ness that the court will 
,.,._ 

·have to put up with this morning. 

Before X begin my arqument,·x would like 

16 

:·~to hand the Court a copy, or a reprint of Title 
I . 

58-441, ·which is the Retail Sales and Use Tax Act, 

a copy of regulations promulgated under that section • 

because these are the sections we will be dealing 

·with today, and in this case. 

·\ . The taxpayer has brought this action 
·. 

pursuant to_Saction 58-1130 o~ the Code, which 

provides: that any_· taxpayer who feels ·he has ·been.;>.~-~' 
, · -·-- ~ . ·:t~A:-L. ~- ,_. 

· er~oneously assessed~ may file an application in-?~:':~~;.; · 
-·- .· ; · :'! si~~~~- ~ ; 

the Circuit Court seeking a correction of the·-. · ~--·· ··' · 

. erroneous assessment. ..! ; ~ <\t}t~·: 
~he Virginia supreme court has decided _}k-· .. 

·a line of· cases dealing with 58-1130, such as this, 
. . . 

. · · the burden of proof of the erroneous assessment is 
; . 

· clearly upon the ;·:.taxpayer, and the taxpayer must 
. .. 

. c~ that burden convincingly in order to be 
..:.21A-
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· entitled to an order directed undar Section 58-1134 

of the Code correcting the tax. In this case, X 
.. ~:, : r .• ~: :~. 

don't believe the facts will be seriously in dis..: :·. ·: · 

pute. 

~his is perhaps the t~ird round in a 

series of conferences in an effort between this 

taxpayer.and the Commonwealth to get together, the 
. ,.,.. 

~first b~ing at the time of the audit between persons 

in ·our Department of Taxation--and M.iller Morton's 
.i 

•. 

l ~xecutives, the second being in the application 
' I : . ~ : 

filed-pursuant to the 58 Section of 1118 by the tax-
~ . ·: . 
I 

~:payer with.the State Tax Commissioner, asking the 
- ·. : ':: 

~ax Commissioner to review the assessments and 
t '· J • - •••• 

1 d~ter.m!ne·its correctness. That conference result~d 
. ,i . 

in a consideration by the Tax Commissioner of all 

·of the contentions that the taxpayer makes now as 
' . ~ :·-~~: · .. : .. 

well as some that have not been mada yet by the-taX~.: 
. ·. . '-:. . ;;:·~:: .. : :.::i -~~(: 

payer. The Tax Commissioner, after considaring ·in .:~t.: .--~·._ 
-·-.· .. • ·-1 

. : ... ;? ..... :·~~~ ·• ~ : .. 

detail all the possible exemption~,. bases these upc)n. ·\. 

which ths taxpayer contends, or could cOntmld, ~~~:;~· ·-:; 
. ~ :· ... . . .: . 

•. • :-- . •·1 ~.. . 
he was compelled to deny those exemptions and.assess· 

the tax. 

If Your Honor please, I think Mr. Davis is 

accurate in categorizing the grounds o~ items in­

volved in this case. : There are essentially five .: 
-22A-
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items. The contest I have with him is not over 

the categorization, but over the use that the items 

are put to, and the moment at which that taxable use · 

occurs. The items generally inv~lve, first, s~P~esl 
and these a~e samples that are stored in Miller 

!-lorton's central warehouse in Richmond, Virginia, 

and then distributed to the regions in ultimate 

free distribution tb parsons_who might purchase the 

products. 

'l'he second item. is the display rack. These 

·display racks, both of the free-standing variety, 

the large, which presumably we have here, and t_l}e 

smaller ~rea-standing display racks, are also stored 

in the Richmond warehouse of A.H. Robins, and sub-
... •; 

sequently withdrawn~ and passed on free of charge 

.· to me_rchan~sers, who will presumably carry the·. 

pet care products that will be displayed_ at the ... 
. •, ;:-- "•j :·,:..~·---~·~: 

retail levels on the ·stands~ and the last ca.tegory,._-
··. .':.~.~-- -:-

of course~ are the pamphlets. X think the Court :· .-. · ·. 

will see a sample of those pamphlets. Suffice 1;:·'?' .. 
.... · --

~ say, they give advice on hOw to purchase a do.q~·" :-··. 
. how to t~e care of a doq ~ and things such as that:. 

All of these··i.tems are provided free by 

· .. _Miller !A..orton without charge to the merchandisers 

who wil1 sell products in the use of these items that 

-23A-
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are involved today. Evidence of this fact is that 

.for example, one of these pet rack items, one of 

the racks used to display dog care products, is 

sold pre-packaged with a number of dog cara pro­

ducts i and the fact is that you can buy, if you are 

a merchandiser, that dog care package consisting 

of the raCk and the products at a lesser.price than 

you can the dog coilars alone. I.t's clear from all 
~· 

the evidence in this case that these items are not 

resold to the merchandisers, but are passed on as 

a commission amenity to aid i~ the advertising of 

the items Miller Morton is engaged in the business 

· of selling, and under the cases cited, it is per-

fectly .. a clear adve~~sing expense, and items that· 

are used in that context are deemed to be used and 

consumed by the person in the position of Mille~ 

Morton, and not used for resale to someone else. 

1~. Davis ~~d I have discussed the legal 

issues that are involved in this case, and will a-t<· 
\. 

the conclusion of the evidence, reques~ that .th~ ··, -

· court give us an oPportunity to file briefs. that· :;. •· 

· will detail the cases that are involved with the 

issues presented today, and r will look forward to 

· . the opportunity to collect the cases and present to 

· the court the cases that hold that transfer of items 

-24A-
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such as thsse for commercial advantage constitutes 

use by the party transferring Miller Morton rather 

than by a sale for resale. 

Mr. Davis categorizes the Sales and Use 

Tax Act as baing ultimately intended to impose a t~~ 

on the retail consumer and to an extent that is 

correct, but it's unduly restrictive, if Your Honor 

please, to review tpe sales tax as applicable only 

.to the final retail transaction that occurs when a 

.. consumer goes into a store and buys an item off a 

shelf. The truth is that the.statute· is structured 

in such a way under 58-441.4 and 58-441.5, which 
I 

are the two that deal with sales and use tax respec-

tively, that a transfer of title or possession con-
. . 

stitute an event upo~ which sales or use tax as the· 

· ; case may; be,. is properly imposed unlaSB·:tbat transfer 

is for ·an _exempt ptrqlose, such as retail or fo~ · .· ~-· _ ,. 

delivery £0r use outside the state, Ma so·~: ·;F~'' ' -. 
. .- ·.:_. : .·. 1:~~· ·.:.. . :· . 

principle that we are dealing with today is that \ .. ·-~ ·. -.· 
: . . .. _.:~·:··:f,~:·:.: ·;--

l4iller Morton is subject to a use. tax· on the ·,transfel 
. . ! :"' • 

. of items to it upon which no sales_ tax was c~iie~~~d 

unless t:hey can show a resale exemption or a delivery. 
. . 
. for use outside the state, or some other kind of 
exemption. like that, that would prevent the imposi-

. -' tion . of use· tax. 
I.·: ~25A-
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The reason I say that, if Your Honor 

21 

pleasa6 is that the imposition lcu,guaga is perfectly 

clear in this regard. By imposing a tax upon th& 

user, or the consumer of tangible personal property 

within the state -- and, Section 58-441.3H defines 

a use that_is taxable under the preceding section 

to mean and include the exercise of any right or 

power over tangible~~ersonal property incident to 

the ownership thereof. 

Now, it's perfectly clear from these 

sections what is taxable, and the use tax contention 

is a first use of tanqible personal property in 

assessing where no.sales tax was collected, and 

that first.use consists under the definitional 

section of the exercise of any right or power over 

tangible~personal property incident to the ownership 

thereof. Now, the specific use in Virginia that we. 
~-- ~·i· =:·r: ··: 

are dealing with in each of these categories·~- is ·:·.: :·.-,~=-~ 
~-- ~: ~- i 

the bringing into Virginia of these items, and the,~/_, 
-; .-::. ~~·~._·~t 

storage of them in the central warehouse by Miller,· ·. 

Morton for a purpose other tllan resale by Miiler -' :::~( 
·• . 

Morton, who is deemed to be, as I have previously 

mentioned, in our view, the ultimate consumer, and_ 

·for a purpose other than delivery outside Virginia 

for use outside Virginia. 
-26A-

-- ~~--·-- ----- --------------------------~ ---·- .. ·~·----------------------~----~--- ------·-······· .. --·-· 



I 

' I 
~ I 

{ I 
I 
I 
t 

I 

1 T 
2 

3 

4 

5 

6 

7 

8 

9 

~0 

( 11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

~ 22 

c·· 23 

24 

25 

CRANE- SNEAD 8c ASSOCIATES 
COURT REPORTERS 

1:~3 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 649 • 2901 

Now, contrary to what Mr. Davis has 

suggested, we have not stopped only with the 

definitional section here, and restricted our 

22 

analysis to that point. l'le have qone farther. 

The word that we must focus on in Section :441·.·6, 

that exemption section, is for use outside the 

state. Now, :I men~ioned to the Court just a 

moment ago that the use that we are dealing wi~ 

under 441.3H, the definitional section, is a first 

use, and the first use that we are dealing with in 

this section is bringing the tangible personal 

property into Virginia to this general warehouse 

for later distribution outside the state, and so 

when we deal with ~41.6--

TBE COURT: Does use mean functional use? 

MR. FELTON: Any e~e:rcise of a right inci­

dent to ownership, and it's a broad definition. :~_;:~ ~:\. 
. -

441.3H says use means and includes the · .~:;. \ 

exercise of any right or p~ar over tangible per~.·,~· -:· 
• • • 0. .~· 

sonal property incident to the ownership the~eof ,· · · · 

possession with title. Taken together, and without 

restricting myself to say they are the only items 
, .. · 
.that constitute use, but they are both present in 

this case. Those two items together constitute 

the usa we are dealing with on ~~e facts of the 

-"27A-
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11iller Morton case. They have title to the propertyf 

and they bring it into Virginia, a~d they have possef.­

sion in Virginia when they bring it into this.state 

for warehouse purposes. ~ese two factors taken 

together means first use occurs here, and unless 

they c~~ show a specific statutory exemption, they 

are not entitled to it. 

There is one more section, if Your Honor. 
~ 

please, that bears on this, and that is the Section 

58-441.8 of the Code, which bolsters this view that 

a first use is the use we are dealing with, because 

it says that in subsequent jurisdictions, if a sale 

or a use tax is imposed upon subsequent transfers, 

that a credit should be qiven for prior sales or 

. use taxes paid. Nmr, Virginia's credit statute, 

when.applied means if. !filler Y~rton had this central 

warehouse in another. jurisdiction, and use true was 

imposed at that jurisdiction at 4 percent or highe~, 
. .. 

that Virginia would riot be entitled to tax a sub-··· .. 

sequent use when a product is distri~uted in Virginia, 
. . . 

and the reason is because this credit provision ~e-
-.. - :·.· 

quires that Virginia give a tax credit to the tax­

payer for the tax imposed by prior use or on a 

,·,."prior sa1e in a..'1other jurisdiction, and this credit 

' -~-provisio:n i.s not peculiar to Virginia. l:n ~fact, 
~ 

-28A-
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it's within the general scheme of sales tax around 

the cotmtry, &,d the effect is to mean that while 

the first use is the use that is ta.~ahle, the tax­

payer will not be saddled with the second w~d sub-

sequent tax on subsequent uses in other jurisdic­

tions, and there is no allegation that Miller ~iorton 

has beet) taxed do1.1bly on the facts of th.e case. 

Now, if Your Honor please, the exemptions 

provide that they rely on 441.6R, dealing with 

delive~ outside this state for use outside the 

state, and the resale exemptionsthat ~ey contend 

~PP~¥ to these packages, and under a line of Virginia 

cases, must be strictly construed by this Court. 

~he reason for that is fairly obvious. We are deal­

ing with a tax burden, and capable to all tax bases 

in this decision, and when one taxpayer gets an 
.. 

exemption, he is qetting preferential ~eatment, · :-·.: .. 

and preferential treatment means the burden will be 
. . 

increased on everybody else. Therefore, the Court ·. · 

has.realized and recognized in a line of Virginia; 

cases, Golden Skillet versus Commonwealth, and in_· 

· our previous file, cites the remaining cases on 

· :· that author! ty. :rn those cases, t..lle Court has 

held a strict construction must be held on.these 

that Miller Morton is relying on in this caae, and 
-29A-
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that means if there is any doubt whether the 

exemptions apply, that the doubt is t~"'lt&"llount 

to denying the exemptions. Miller Morton haa been 

treated in this case in a way that is completely 

consistent with departmental policies relatinq to 

the imposition and exemptions of sales and use 

transactions from the text, and we will offer 

evidence this morni~g as to the administrative 

interpretation accord~d these as it applies to the 

Miller Morton type facts. '.rhe reason for that is, 

we are dealing primarily with statutory construc­

tion, and the Virqinia Supreme Court has realized 

in another line of cases that the administrative 

interpretation accorded the Virginia Sales and 

· · u~e Tax· Statute'by the Virginia Department of 

'.i:'axation is entitled to great weight by the Court. 

So, we will offer evidence this morning _ 
. '! . : ·.~:··~:, ::::.: 

of administrative interpretation, and the manner ~< ... 
~. •-? . 

in which the defendant applies use to these exemp- _: -_ 
. . ·~ 

tions, and we will ask that the CoU-~ give the 

great weight required by the Supreme Court to.its 
. - t 

interpretation in its ~~alysis of the issues involve~ 

here. 

l: think at this point, :r have covered all 

of the issues that we should be dealing with. I'l1 

-30A-
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be glad to expand on any questions for somethinq 

I have not made clear. 

'rHE COURT: · l~at is goinq to be the form 

of the evidence? It loo~s to me that most of 

this can be stipulated, couldn't it? 

MR. FELTON: 'rhat is correct. If Your 

Honor please, we d~n't intend to be lengthy. We ,. . 

have tried to get together on stipulations, and we 

have reached partial stipulations as to that. 

~here is some disagreement over the actual effect 

of the withdrawals of inventory in other jurisdic­

tions. We contend that the withdrawals were 

a~sess~n~ ·~--' 
. ·.- ~ 

reflecting the taxes for which the applicant· is··~·.· .. ::· ·. ~ · 
• t • • : ~ 

:.. ;.- -
·seeking reimbursement, and the report which ·i~ .,.·. 

attached to.it. In other words, the work sheets by 

. the Commonwealth, and if we could have that, ZL"'ld 

I don't think Mr. Felton will have any objection to 

· that, t:pen we can agree that the taxes sought to be 
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THE COURT: That will be received and 

marked as Applicant's Exhibit No. 1. 

:vm.- McVEY: Your Honor, we would like 

to call Mr. Flannagan, please. 

WARREN L. FLANNAGAN, a witness called 

_.by ~e plaintiff, first being duly sworn, testifies as 

follows: _. 

. DIRECT EXM~INATION 

BY MR. McVEY: 

Q Would you state your name, age and your 

address and occupation, please, sir? 

A Warren L. Flannagan, 4702 Rolfe Road.-
. -. 

I'm Vice-?residant- and Treasurer of the Miller Morton Comp.any. 

Q How long have you been employed by .Hille~:---

Morton? 
--

A ~renty years. 

Q What. office, if any, did you occupy between 

1966 and.-1971, the period in dispute?· 

I was Office Manager, Controlling Treasurer! 

and Vice-president.-
-32A-
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1 0 Were you familiar with the internal 

2 production of Miller Morton Company during that period? 

•) 
...; A Yes, sir. 

4 Q l~ller Morton is a wholly owned subsidiary 

5 of AoH. Robins Company, is that correct? 

6 A That is correct. 

7 0 A.H. Robins acquired it when? 

8 A February :L5, 1967. · ,. .. 

9 0 And, you were employed prior to A.H. 

1o Robins acquiring !!iller Morton, is that correct? 

11 A Right. 

12 0 And,you remain with them until this 

13 day? 

14 

15 

-A Riqht. 

Can_you tell us, 1-ir. Flannagan, a little 

16 bit about what Miller Morton does? Mr. Davis did_explain 

17 

18 

19 

20 

21 

22 

23 

24 

25. 

it, and maybe this would be leading, but !A..iller Morton is 

a manufacturer and distributor of Sergeant's Pet-Care Pro~"_.:· 
• I ~~~ • . 

ducts a'ld also of certain Cha~ Stick Products, is that. correct:.? 

A That is correct •. .. ":"· 

:o With respect to the Sergeant's Products,:.·. 

does Miller Morton Company manufacture those products? 

A 

Q 

A 

It manufacturs most of the products. 

'l'hen, you buy some from contractors? 

Some are bought in contract packages. 

-33A-
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0 And, the Chap Stick products, the Chap 

Hands and Chap Stick, are purchased by Robins and distributed 

by ~uller Morton? 

A That is correct. Miller Morton markats 

the products. 

0 I see. With respect to the production 

of Hiller Morton, is it divided into regional areas for the 
~· 

purpose of-- ,. 

A We have four regions, which conform --

you have a map there very much to the distribution 
. ....... .. 

pattern of our regional \·Tarehouses. 

0 I'm going to show you this and ask you 
. 

whether this map reflects the regional areas of operation 

by the Miller Morton Company? 

A Yes, that is correct. 

1m. McVEY: l: ask that this be introduced 

as Exhibit No. 2. 

'l'HE COURT: This map will be received and 

rnarked as ApplicantS Exhibit No. 2. 

BY MR. McVEY: (Continuing) 

.Q On this map, are the persons in the 
. . 

region of Miller Morton indicated? 

.A We have a regiona1.manager at each distri­

-34A-
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bution center, Los Angeles, Dallas 1 Des Plaines 1 and Richmond .. 

Q Are these four distribution centers ~so ., 
Robins distribution centers, as well as l-iille:r lk>rton . ~ .. · .. 

distribution centers? 
~ . ! 

A They are Robins distribution centers 

eltcept for Richmond. 

Q 

A 

Did you have a separate warehouse here? 

We have a~eparate warehouse in Richmond. 

Other than ~e warehouse in RiChmond, 

what personnel do you have in your regional offices in 

Los~Angeles, Des Plaines, and Dallas? 

A He have a regional manager. We probably 

have a· secretary in each one of those branches. 

Q 

bilities? 

.:A 

What are the regional managers' responsi-

The regional manager has approxtmately·five 

district managers who would work under him, and the district 

managers, of course, have_salesmen. 

Q Does Hiller Morton work from sale:Smen on:·. 

up to. district managers, and then to regional managers, and 

then back to the home office? J:s that the chain of control? 

·A That is correct. 

Q ~lhat are the·salesmens responsibilities? 

What· do they do insofar as Miller Morton is concerned? 

. ··A The salesmen are to call on accounts and 

to sell our products. -35A-
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0 1-ir. Davis has described in his opening 

2 statement, Miller Morton's customers as being wholesalers 

3 and mass merchandisers. I think the Court is probably _familic: r 

4 with the wholesaler, but what does the wholesaler of your 

5 products do? 

6 A A \'1holesaler would buy our product, and 

7 in turn, would sell that product to.a retailer. 

8 

,.,. 
I'll give you an example. One account 

9 here in P~chmond would buy a pr~uct directly from us, and 

10 distri~ute that product, or sell that product, to Shadwell 

11 Drilg~ or Broad Rock Pharmaey, or something like that. 

12 0 And, \1Jhen you talk about mass merchandisers 

13 who would that include? 

14 A ~h~t includes people like K-Mart, Kresge's, 

15 l1. T. ·Grant, and other large discount operations. 

16 

17 

18 

19 

20 

0 Would it also includa, insofar as Mr. 

Davis' description is concerned, possible chain stores,:such, 
;_· ~· .... ·. - ..: ... · 

as Safeway, People's, and A & P? 

A ·Right. ~- •. ": .. 
.. _. : : .. : .. ;.~~ ; .• 

0 All right, sir. Now, if we could turn~·~:·;·_:·: 

21 Mr. Flannagan, to the specific products which are at issue; 

22 

23 

24 

25 . 

as outlined by Mr. Davis and Mr. Felton, and if we could 

address ourselves first to the samples, and if you would 

for the purpose of examination, assume all my questions are 

directed to the period that is in dispute, that is, 1966 to 

-361\-



c~.· 

5 

6 

CRANE- SNEAD & ASSOCIATES 
COURT REPORTERS 

1lM EAST MAIN STREET 

RICHMOND, VI RGI Nl A 

PHONE 649-2801 

W.L. Flannagan - Direct 32 

1971, and if you would, that would be helpful to the extent 

that when I ask you these questions, that you refer to what 

transpired insofar as Miller Morton was concerned during the 

period that was in dispute. 

A All right. 

Q In respect to samples, does Hiller t-iorton 

7 have, other than the isolated incident that Mr. Davis des-

8 cribed in his opening stat~nt, things that are packaged ,. 
9 as samples? 

10 A We don'to 

11 Q Who uses your samples? 

12 The salesmen.will use the samples to pass 

13 on to prospective customers. 

14 0 For what ·use will the salesmen use these 

15 samples? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A For example, a saleslilCUl might talk ~ a 

new potentia1 customer, and he may take in a flea collar 

to show him, and he may leave it, or he may leave a d~-~eJ.{~:::-::= · 
.,; · .. 

flea collars, but this is a sample in the sense that y~u ~~-~-
.... . . 

might· say samples, but it is not a specially prepared sample. 
.. ;;. .. _ 

It's our regular-- what we would refertoasopen stock mer-.:>: 
.. -

chandise. ~. ;£1 •. 

Q How did the salesmen in this period go 

about acquiring those dozen flea co~s, or packages of 

Chap Stick? 

-37A-
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A He would acquire those just like as if 

2 he sent an order in for a customero Instead of for a 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I .: 

customer, he would send in an order for himself. 

Q Well, is there any segregation on that? 

Does a certain percentage of your inventory hava to be used 

for samples and the rest have to be used for general stock? 

A None at all. There· is no quo·ta for scunples, 
J. 

and there is no certain amount of merchandise set aside for 

samples. Samples are withdrawn from open stock. 

Q From tile regular inventory on.deposit 

ai €ha regional warehouse? 

A Cor.rect. 

Q And, to whom does he make that request? 

By whom is his reques~ approved? 

A Xf it had to be approved, it would have 

been. the regional manager in the branch. !~ormal:ly, it would 

not have to be approvado He would submit his order just: .. £.~:. 

as if he was su!lmitting an order for a custo!ller, ani''~~':~-'>." 
."'-·4 ... : 

branch would have shipped, or would have shipped that order .. · 
. . ":. 

to our salesman just like they shipped an Order to a cUst~~r· 
0 Hell, how does the salesma..~ determine hew 

many fle~ collars he needs, or how many Chap Sticks he needs? 

Zs that an individual decision? 

A It depends on the salesman. Some salesmen 

are qoing to use more samples than o~'lers. 

-38A-
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Q Does ~~e salesman have any quota of how 

many samples they may use? 

A l'to. 

Q Could a salesman request as many samples 

of any type and of any number that he wanted? 

A Now, of course, if he requested more than 

maybe he should have, and the bran~h ·people recognize it, 

they certainly might have snown that order to the regional 

manager at the branch, and of course, he would have the 

authority to ask tha salesman l'lhy, and eithe:r approve or 

disapprove. 

0 Well, was any decision made in that 

respect when a request was made on samples? Was any decision 

made here in Richmond by Miller Morton personnel? 

A No •. 

Q With respect to these various products 

we are referring to, and you referred to the branch manager --

who is b'le branch manager? 

A 'rhe branch manager is an employee .. 'of.-A.H.- .-_. 
• : ! 

Robins. The branch manager's function is an operational · . · _ .. : 
. . 

function. In other words, he maintains the warehouse and·the 

building. He sees that the orders are shipped, and he sees 

that we ship by the t~ck line that provides the best service , 

and he is an operations man. That warehouse is his responsi-

. bility, and the goods within it are his responsibility. 

-39A-
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0 ~'lell, how does he determine the amount of 

2 inventory that he may need of a particular product? 

'l 
u A Well1 he has access to the inventory 

4 records,.a~d the sales statistics, and he has a monthly 

5 ordering cycle that he will send to RiChmond indicating 

6 what his requirements vTill be for the next I!'.Onth. 

7 

8 

9 

10 

11 

12 

13 

14 

0 And, ~~at is a decision he makes based 

on his judgment of what is In inventory and the statistics, 

is that. correc.t? 

Right. 

Q To get back to the samples for just a 

minute, approximately what percentage of your products are 

used for samples? 

A l-1ell, during t.'le period in question, :r 

~. think the highest ?f any year we ha~ was one-half of one 

16 

17 

18 

19 

20 

21 

percent of the toal sales. 
. : 

lVhat was the lowest? Q .. ~ 

:.. -:. .... : . .. ~·-~;~·.:··~-,-.. . 
- .; • & 

··:-\=.. . -~ ·-
• !'! 

A One-tenth of one percent. 
- . r . 

. · ·. 
' 

0 boes it fluctuate from year to year? 
.. •.: -· 

A It does. ... , - . 

Q Was there any decision made here as to·.: .. 

22 what percentage it should have been in any particular year? 

23 

24. 

·A No. 

0 Would the number of products used depend 

· on the individual request of the salesmen in the field? 

-40A.:.. 
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A No, the acount of requests for samples 

were so small that it was not a problem. 

Q Insofar as how much was used, who made the 

decision of how much to use? 

A It was made by the salesmen. 

0 Except in the case where there was a 

large request, whereas the regional manager might become 

involved, is that correct? ~ ,.. 
A Yes. 

Q Now, if we could, P.!r. Flannagan, without 

having to turn around and injure your back, we have got a 
• .......... 

pat center behind you, and I would like for you to direct 

your attention to the pat center, and I'ra going t:o show you 

a picture, ~~d ask you whether in fact that is a representa­

tion of the rack which is now· here in the Court, and whether 

this raCk is supposed ~o look like this picture when it's 

properly stocked? 

A ~~at is correct. 
.. - .. -~~ .. .... .~ .. 
. . ···:: ;· 

! . ·, .. }- . ~. 
; "~ : . ' .. : 

lr~ :,_ ~-? : < :~·~'·:f~-
MR. !,lcVEY: if Your Honor please, -~~· ·;·~.~~.( • .. 

.: ;::~-~ • ., i~ ! -

won't burden the Court with the rack itself, but·:::/. 
i . . .... ~: ~ .. :. 

we would like to put in this picture as evidence~· 
. i 

'l'HE COURT: ~!r. Simpkins was looking forwax~ 

to trying to figure out lmat to do with it. Sorry 

·you disappointed him, but I'll accept the substitute, 

-41A-
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3 BY MR. MCVEY: (Continuing) 

4 0 Mr. Flannagan, who makes these pet center 

5 racks, do you knu~? 

6 A i'hey are made by an outfit in the liest. 

7 i think it's in Illinois. 
• 

8 0 When those pet center racks are manufac-

9 tured, are they shipped to your regional centers, or how 

10 are they shipped? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

. .... .. 
A Well, they are shipped mainly direct, 

but they are shipped to Los Angeles and to Dallas also. 

Q By tile manufacturer? 

A By the manufacturer. 

Q All right. 

A Now, let me bac."t up, and say that during 

the. period in question, they were probably all shipPed to.·:-~·= 

Richmond. - .. > ;_:~j~::~: "':· 

'l'BE COURT: :It all came to Richmond 

during the period in question? 

MR. FLANNAGA..'l: Yes, they all came to 

Richmond .. · 

25 BY 1-m •. McVEY: (Continuing) 

-42A-
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Q What is the purpose of the pet care centers, 

or the pet centers, as you call them? 

A Nell, it's a rack program that we have 

that is used prim·:arily in grocery stores to mass display our 

productso It's just a new concept in selling pet products. 

0 How do the pet centers, similar to the 

one \ve have in court, and the one shown on Exhibit 3, get 
~· 

into the retail establishments? Can you describe for us the 

procedure' by which that pet center qats from 1-iiller Morton 

to the retail establishment? 

A We have what we refer to as pet merChandise 

We sign a contract indicating that they will accept our racks 

and that they will place it in their store which they service! 
. 

and that they will keep the racks in good shape, and by in 

good shape,· I mean that they would keep it stocked so that 

when a customer comes through the store who needs a flea 

collar, that merchandise will be on the rack. 

Q Do you enter into a formal agreement wi~-
: , 

.. _.,·· ....... ·. 
your merchandisers? . -... . ... : ~ •. : 

::r--.-. - . 

l ;· ( 't-Z.·: A We do. 
i 

4 ; : -

0 I'm going to show you a contract document, 
_.: ;! :;. 

which says Mi1ler Morton Pet Service Agreement, and ask you 

whether this is a typical agreement entered into with the· 

merchandisers? 

A .Yes, it is. 
-43A-
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0 Is that the type of agreement in use 

39 

2 generally during the period in question? 

3 

4 

5 

6 

7 

8 

9 

10 
"·· -..:· 
.... -.: 

11 

. 12 

A Yes. 

All right. 

MR. McVEY: Wall, the agreement speaks 

for itself, Your Honor, ~,d X would ask that it . ~ ,. 
be introduced as Applicant's Exhibit 4. 

!-fR. FELTON: :r have no objection. 

'l'BE COURT: It will be received and 

so marked.· 

13 BY MR. McVEY: (Continuing) 

14 ·Q Under that agreement, Mr.· Flannagan, does 

15 .. Miller Morton upon entering into that agreement, convey a 

16 certain number of racks to that particular wholesaler or 

17 

18 

19 

20 

21 

22 

23 

24 

25. 

merchandiser? 

.. A 

number of racks. 

The agreSlllent will not specify a ce~~.J/~.:/ 
.. . .... ' 

When we enter into the agreement, ~e are_·~:-

·:'.. ~-

aware that ·initially this merchandiser is going to need, ; ·. · ·· 

say:loo racks. 

Why do you need to know that before you 

decide you are going to enter into the agreement? 

need to know that? 

Do you 

. . 
·A Yes, because it's a monetary consideration. 

-44A-
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0 lihen you say a monetary consideration, 

does any money change hands? 

you for these racks? 

Does the merchandiser pay 

A t-lo. 

0 

A 

Is there another consideration involved? 

Q 

Flannagan? 

~here are other considerations. 

What is the other consideration, t.fr. ,.. , 

A Under the program, when \~e a.Ssign a merchan-

diser, the final inventory that qoes on that rack is given 

to fhe merchandiser· at no charge~ 

!!'HE COURT: When you enter into these 

agreements, is it for one rack or does it have to 

be a quantity? 
. 

MR. FLANNAGAN: J: would say that during 

tha period that we are discussing, that we have~· . . 
.~ ~. _:f~-~ ·:,~ 

entered into an agreement for ona raek, but~ it w~·~·-

a right odd situation. ~nerally, there are fiftee~ 

·to twenty or more involved. 
• ~u • • 

. : ; . ~· .. 

BY z.m. McVEY: (Continuing) 

.· Q Well, if the merchandiser has other 

customers after you have delivered to· him the 15 or 20 racks, 

are there any subsequent agreements, or is he· just delivered 

-45A-
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additional racks as he needs them? 

A As he needs them. 

0 And, what is the purpose of determining 

how many racks he naeds initially insofar as Miller Horton 

is concerned? Why do you need to know that? You said there 

w~s a monetary consideration. ~~at do the racks and the 

monetary consideration have to do with the decision-making 
,.,. 

process of whether you do or don't enter into an agreement 

with the merchandiser? 

A Well, as I said, we initially -- the 
~ ~ 

initial merchandise that g:es on the racks is given at no 

chargeo We also -generally are in a competitive situation 

where we agree to pick up the competitors products and pay 

the merchandiser for the competitors products in his ware-

house. 

Q so, when you enter into an agreement with 

the merchandiser, you have a fairly larqe outlay at the·outse, 

is that correct? 

A ~es. 
••• ! .. 

0 And, you want to make sure it's going to 

be a money-making proposition for you before you enter into 

that agreement? 

···A That is correct. I might add that we 

generally t~ to determine what sort of weekly sales will 

be involved, and what we might expect off of each rack. 
-46A-
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1 0 Before you enter into the agreement? 

2 A Uhm-hum. 

3 Q And, what are the general purposes_ of 

4 the raCk? What is it to be used for? 

5 A .The rack is used to sell merchandise. 

6 You see, the racks don't require shelf space in the 

7 st9re;-· ~ The merchandiser can take that rack and place 

8 it in a let's say, Safeway -- he can place it right 

9 at the end o~ an aisle, and it doesn't cause safeway 

10 t:o lose any space in the store, any shelf space in the 

11 store. 

12 Q Is it designed to be used in that 

13 way? 

14 A Yes, that is correct. 

15 0 _Now, Mr. Flannagan, I'm going to direct 

16 your attentio~ to what Mr. Davi~ referred to as free­

17.-

18 

19 

20 

21 

22 

23 

24 

standing, disposable rac.~s, a."'ld maybe if we could get one"'·. of 
. . .. ;·.· .. ~_ .. ;· 

the private employees to quickly assemble one while you ·. ··-~·. 

are testifying, x·will ask you if this is in fact~ pictu;e f 

one of the free-standing racks to which J.t:r. Davis referred .. · .: . 

to in his opening state~nt? 

A Yes. 

MR. McVEY: Your Honor, can this be marked 

as the n~ exhibit? 

-47A-
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'rBE COURT: It \jill be received an so 

NOTE: At this point, the picture of the . 

free-standing, disposable rack is marked and filed 

as AeE>lioant's Exhibit No. 5. 

7 BY MR. McVEY: (Continuing) 

8 

9 

10 

11 

~ 

Q Mr. Flannagan, don't turn around, or you'll 

hurt your back. If you will just look, we will qet it moved 

over here in a minute. 

!·lr. Flannagan, doesnit Miller Morton 

12 use t'Y'o of these _free-standing racks? 

13 A Yes. 

14 0 And, J: believe the picture which the 

15 Court has before it, is the picture of the f·Iaxi-Pole, 

16 is that correct? 

17 A Right. 
. . ~ . 

18 0 And, the one your employee assembled- :·_~--.- · . · 

19 over here is called the Mini-Pole, but they are basically 

20 

21 

used in tha same way, is that right? 

A The same way. It • s the same concept, 

22 just smaller. 

23 . Q By whom are these racks manufactured? 

-· 

24 .. A These racks are manufactured out of Virgin! , 

25 in New York. -48A-
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=============='!======~~==========================================================*=== i 
1 0 As shown on E:mibit 5, and in ths display. 

2 that is baing set up here, \>tit.A'l the brackets and the shelves 

3 that are being attached to the rack itoelf, do the racks, 

4 when it is sold" sell with the merchandise itself? 

5 A Corract. 

6 ·o Is there any charge, separate charge, 

7 made in respect to the rack? 

8 

9 

10 

1.1 

,. 
A l{o. ,. 

0 ~fuen the purchaser orders, does he 

order -- how would tha purchaser place an order for this 

part:icular Uini-l?ole? The Court has before it, a copy of 
-·· 

12 the b~xi-Pole. 

13 A He would order by number, which would 

14 either ba l·ti.ni or !:Iaxi-Pole, and then the quantity:.. Ee 

15 would probably only order ona. :r forget how many that has 

16 . J: think 48 collars. He is going to need a hundre~ and 44 

17 

18 

19 

20 

21 

collars then. 
.. 

Q Is that designed to be refilled when. the···:·. 

supply of collars is exhausted? 
r • "'• 

A No. 

Q Does he purchase the whole package as - . 

22 such, which includes the rack, the collars, ·the shelves, and 

23 the whole thing? 

24 A That is correct. 

25 0 Then, after ~~a supply of collars is 

-49A-
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exhausted, the rack is to be disposed of? 

A Yes. 

0 Insofar as the bookkeeping of Miller 

Morton is concerned, how do you charg,e for the cost of 

the rack? 

A 'l'he cost of the goods. 

Q ~ha cost of the goods sold? 

A Right. 

0 And, what is the purpose of this rack 

insofar as Miller Morton is concerned? 

A Well, it's.designed to sell collars in 

volume. · It qivss the retailer a way to sell more collars 

himsa1.f. If he sells more, we are going to sell more. 

Q All right. And, does it also save shelf 

space for the retailer? 

A Right. He doesn't have to use n!s shelf 

space. 

0 And, would it save labor? 

A Yes, it's as easy to put that up as it is. 
··-·· .. 

to put cans.on the shelves. 

. Q And, is the dog collar and pet care field 

a competitive market? 

A Absolutely. 

0 

A 

And, is part of this to meet the competitio ? 

Yes. These displays are sold in January and · 

-SOA-
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February, when people are not thinking about buying flea 

products, but that is when they are sold to get to the 

market places before the competitiono 

Q All right. !10':1, if we could turn, Mro 

Fl~~agan, to what !-%%'. Davis has described as disposable 

dual-purposes packagasv and as long as we are dealing with 

Sergeant's care products, maybe it would be helpful.to 

deal ~1i th the Serge~,t 's prCrducts. 

- ---
-~ that? 

THE COURT: · h"hat was the nomenclature of 

MR. !•IcVEY: · Disposable dual-purpose package • 

MR. FELTON: I ean' t say that we agree 

with the characterization of the packages. 

'l'RE COURT: l: understand. i'm just trying 

to pro~ram myself to have the benefit of.their nomenr 
alature, and you can· call it by an entirely different 

name. . ! . · .. 

MR. FELTON: Absolutely. 

. BY MR. McVEY: (Continuing) 

0 tlow, Mr. Flannagan, l:'m going' to show you 
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A We call that a shelf extension, and we get 

2 this on the back here, and it permits the retailer to attach 

3 that right on-the end of a shelf, thereby not taking up his· 
.. 

4 ·shelf space, but giving him -- you got 12 collars here. 

5 That customer can walk by and pick one off as he needs it. 

6 Q Now, when this is marketed, is it marketed 

7 as a complete package? 

8 

9 

~ 

A i'hat is c;orrect. That is the stock. number . 

here. ~at is the way it's billed to the customer. It's 

10 billed at $18.00 a dozen. 

il . , 0 How does the price of that compare to . ... ..... .. 

12 a dozen flea collars bought in bulk, but not including the 

13 shelf extender? 

14 

15 

A 

.· .· Q 

The same thing. 

And, is this a package that is offered on 

w a regular basis. by Miller Morton? 

17 .. 

18 

19 

20 

21 

.-: .: A 

0 

display? 

·•,· A 

~-
'·O 

Yes. 

And, is there another similar type'. of 

·, . 

Yes. 

.. :. 

.. ~- ~ .. 

. ~· _:·~~- ::­
; .. -~ ~-- .- ·: 

~\ - .: . 

I'm going to show you that, and ask you 

22 whether that picture is a consumer type of device similar 

23 to.the ~~a you have befora you? 

24 

25 modal. 

A Yes, this is free-standing. it's a counter 

You would set it out on a counter, and these columna 
-52A-
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1 are packed just like that, and are put into corrugated cases, 

2 and sold in that manner. 

3 0 Just as the shelf extender is sold in a 

4 separate case, and can be removed by the retailer and attache~ 

5 to his shelf? 

6 

7 

8 

9 

10 

11 

12 

13 

A Right. You can set this on the counter. 

0 But, the principle is the sa.It'.e. Is this 
•• a self-contained display and storage rack? 

A · That is correct. 

0 Are either one of them designed to be 

.refilled? 

A No. 

Q And, the customer can purchase either in 

14 bulk to fill his own rack, or he can purchase in this way 8 

15 is that correct? 

16 

17 

18 

19 

20 

21 

A ~ere is no reason for a customer to 
.. 

buy one of these,. and then buy two or threa more· dozen ·~so .·j. ~- ·. 
. :..~ . - .. 

. • . • .•• _ .. "!._. 

he can refill it, when he can buy three of t.hesa, and .when: ... :· 
·._~ . . - .. 

he is finished with this, he can unattach it from the shelf 

and throw it away, and put the new one on the shelf. 

And, the same thing would be true of the· 

22 counter display? 

23 A. ~hat is correct. 

24 

25 MR. McVEY: If Your Honor please, could 

-SJA-
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we have the counter display marked as the next 

exhibit? 

THE COURT: It will be P-6. 

BY l·lR. McVEY: (Continuing) 

Q Now, l-ir o Flannagan, if in fact . you were 

shipping the dog collars without the shelf extender, or 

without ~e counter display ,.thing, would you need solll9 sort 

of additional packages other than what we see before ue? 

A · No, you just have it corrugated. 

Q But, if you were~ the collars in 
-: 

a different way, would you-package them differently? :Cf 

you inarJc".etiiq them without the shelf extender --

A 

0 

A 

Yes, we would put it in a shelf carton. 

A shelf carton? What is a shelf carton? 

It's something like that. 

tom. McVEY: Your Honor, \'Ia will defer~ :·: \-
: : z ~ ~ . 

, : . .. ... ::.~ .. -
that until we get to the Chap Stick, so we can - · · 

: .· ... ·~··· 

keep the chronology. 

Q So, if in fact the purchaser doesn't bu~ 

in this way, they would be bought in what you refer to as a 

'shelf carton, is that correct? 

A That is correct. 

-54A-
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0 And, that.would be designed to be inserted 

2 on the retailer's shelf, is that correct? 

3 A Right. 

4 Q Where are the shelf extenders and the 

5 counter displays manufactured? 

6 

7 

8 

9 

10 

lt 

A ~he shelf extenders are made in New York. 

Q How about the collar disp1aya that we just 

introduced? 

A I think they ere made in New York too. '.rha ~ 

are not from Virginia. 

Q Are these also charged to. the cost of ......... ~ 

12 qoods sold in the same way that the free-standing racks are? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Right. 

·Q All right, sir. Now, if we could turn to 

the Chap Stick products, and continuing with our disposable 

dual-purpose packages, which !.fr. Felton d~esn't lika, :r•m 

going to show you, Mr. Flannagan, a carton of Chap Stick 
.. 

·lip balm, and ask you if yon would describe for me what that. 
·~·-.;. ~'· ;· :· .. :;.:·. 

is? What do you call that? .~ .-; .~· .... __ 
~ :. •._ ~-:. 

A We call this a self-serv~ng pack. ~'_:1. 1 -r~:·. . ,. . 

Q Is that also a shelf pack? · t_.\~···~:: 
_···~;~··- .. t.~~~.;( 

. A It is a shelf pack. In other words·, this 

is one design, and it would be packaged in a corrugated case, 

probably six dozen to a case. 

Q All risht, sir. Now, is that designed­

-SSA-
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1 the white portion of it-- to·ba torn off so the man can 

2 just put it on the shalf when he receives it? 

3 A Well, it's designed to do that, and it's 
\ I 

4 designed to be taken and put on ~ peg hook if they want to 

5 do that, but one of the primary reasons for that package is 

6 to have a qood way of transporting the merchandise as well 

7 as having a display, too. 

8 

9 

Q 

A 

If the rebailer decided to do that? 

Yes. But," you have to have something to 

10 ship it in. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

• , .. -;t 'I 

..... ·•· * 

MR. McVEY: Your Honor, I'm going to ask 

that this be marked as the next plaintiff's exhibit. 

THE COURT: That will be received a..11d 

marked as A~plicant's Exhibit Noo 7. 

MR. FELTON: Your Honor, may I have a 

moment with opposing counsel? 

, ~HE COUR~; Mr. Felton, suppose we;t~~~:-f·c/~· .. 
about a ten-minute recess and give everybody a :. ·-.. ~~-~ .:-=· .· 

. ·. . ~-.. . -. . . -F.-</ :: . f 
chance to stretch their legs? 

.- MR. 1--tcVEYt 

~. . . 
. ....... . ~ !.: . . ·~ . 

Your Honor, can we jus:t ask.>~->-· 
·. ··~: !·i.-: ··~ . 

. one more question before we go into recess? • 0 ; 

·-· :··:· 
!I'BE COURT: Go ahead. 

24 BY MR. McVEY: (Continuing) 

25 Q Mr. Flannagan, you have described that 

-56A-
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as a shelf package, and described how it's used. That is 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

not in dispute, as I understand it. That is not subject. to.::· 

the tax insofar as the State is concerned. Is that your 

understanding? 

.,.J -...:• 
. --·· 

:~·.i 

A That is correct. 

,.. ,. 

1-lR. FELTON: We are going to object to 

the whole admission of that~ It's not in dispute,: 

and secondly, it has nothing to do with the case. 

~HE COURT: I understood that it was to 

show its purpose. It was to show an alternative 

device for tha racks. 

· !-1R. FELTON: This is doq collars, and 

that is Chap Stick. 

·. MR. McVEY: t1a are going to get into · 

that, Your Honor •. 
;:_._<· .. <· .. ]·.; '~.;· 

THE COURT: But, you have a counterpart:=~·::_: :i"'· · 
! '!-. ~·. 

. :_-: ~ .; . . ~ ·:.. · ... ~ . 
- :#~ .. :~ ..... ·. that is used for the dog collars. . . . :. :t ·~ .. ~ 

Mit. McVEY: Right. .> ·! !LE.,' -~~. 
Do you have one with you?··-~ ·. · TBB COURT: 

MR. McVEY: Yes, ~d we are. going to 

use it ~ith respect to the Chap Stick, Your Honor, 
• I 

and one of our arguments is, as l.tr. Davis advanced 

in the beginning, that we contend that this is not, 
-57 A-
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\ 
\ 

that these disposaple racks are not separately 

~axable, because they are part of the packages, 

and to that extent, ,.,e want the Court to understand 

that when we market them that way, they don't tax 

us, and for the same reason, l~e feel the other 

things should not be taxed. 

MR. DAVIS: Your Honor, we hava never 

been able to get a~clear-cut decision. Maybe it 
~· 

has been clarified, but not in my mind as to whether 

this is part of the assessment or not. 

Now, I would be perfectly happy at this 

time to have an admission that this type of dis­

posable rack is not assessed, and the State so 

r.ecognizes. If it's in dispute, I think we should 

go ahead and introduce it into evidence. 

MR. FELTON: Judge, I still don 1 t like 

their basis for introducing it. Mr. McVey says 

one thing, and Mr. Davis says another. -. . . . . 

~ • _"!' 

THE COURT: · This self-service Chap Stick .... -. . . 
. ;· .- .· - ;·/ft.;../ . 

was introduced, and it's designed for shelf-di~play_· 

when it's torn in half. 

MR. FELTON: It's not in the audit~ and 

it's not taxed in this case. 

THE COURT: Does it follow from that, · 

that any counterpart from this used to market the 
-58A-
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dog collars is also not taxed? 

l-iR. FELTO~: :C think that is a fair 

inference. 

54 . 

THE COURT: But, ~heir purposes. of intro­

ducing it are to sha-11 that by way of analogy that 

this carton serves no different purpose from what 

P~S and 6 do that are taxed, ·so I'll permit it for 

that purpose. 

Now, let's ta~e a ten-minute recess. 

NOTEt At this point, a ten-minute 

recess has been taken, at the conclusion of which,. 

th·a Court states, viz: 

THE COURT: Gentlemen, are you ready to 

resume? 

MR. FELTON: Yes, Your Honor. 
- .. · ... - ·-- ~ 

NR. I-teVEY: ·Yes, sir. 
.. · ... -

BY ~R. McVEY: (Continuing) 

Q Before we recessed, we had introduced into 

evidence an:exnibit that you referred to as a shelf extender, 

and the Commonwealth indicated that it was not·a subject, 

o:r not a 'product in dispute as to whether or not it waa 

taxable~ J: will shov you now, sir 1 what is called a Chap 

-59A-
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Stick lip balm qravity display, that is packaged separately 

in a box as shown here, correct? 

A Right. 

Q And, that is the way it is shipped to 

the customer? 

A Yes. 

'l'HE COURT"r What is that Chap Stick 

called? 

MR. McVEY: It's called a lip balm 

gravity display. 

'l'HE COURT: All right. 

BY z.m. ~IcVEY: (Continuing) 

Q Now, Mr. Flannagan, does Miller Morton 

sell Chap Stick to its wholesalers in display cases similar 

to this one, but in larger sizes? 
~ : ··-·:.. -.:..:.~;~J·:-· ·.: .. ·.• 
: .. 

A 

0 

Yes. . : ·. :· ~ .. - ·: ... ~--. -....: . 
. •·· -~~:.:;· r. 

How many sizes of that type of plastic. ~::·.~.::~/.:: = 

. . ,_.: :\>~ ~; 

gravity display do you use in your marketing? · ; :- ..... 

A l:n this type, we have three sizes; · single, 

double and triple •. 

0 

A 

Q 

Ali ~ight. And, that is a double? 

~is is a single gravity display. 

All right. Do you have another source 

· .. •.· 

.·~of plastic dispenser? 
• • ·. t 
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A Yes , we h~ve a cheek stand display, and 

the primary purpose of ~~at is to display it at the cash 

register. 

0 Well, that basically is slightly smaller 

than your gravity display, is that correct? 

A Yeso 

0 " But, it works on the same principle, does 

it not? When· you pull one ~tem out, ~~e next one rolls down? 

A Right. 

0 And, you sell three types of the gravity 

display~ and that is, I take it, when you say a double, you .; _,. . . 
must have a device where similar ones sit on top of that? 

A !'hey are stacked up. You have a height 

of about three of them. 

Q And, I'm qoing to show yon a flier, and 

ask you whether this is a picture of the gravity display~ 

A 

here. 

0 

A 

Q 

mora? 

·A 
. . 

It's a picture of this display right 
. . 

··. ... ::,· ... ~:: ~~ ·-
... ·. ·~. ·' . . . 

And, that is your single c;ravity displ~y? .·~·~ 

Right. 

. And, the double and triple are simpiy ~. ·~:~··--: 
. -.·:.'~;: . :.~-

.:. :·· . 

Mcn:e Chap Stick, but the same concept. 

~ey just have more tubes, you know. They have more plastic 

and more tubes. 
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And, your· cash register display is · just· ·-

a smaller version, really, of your gravity display?·-=:-

A Right., 

o· Is that correct? 

A Riqht, the primary purpose is to display 
' 

that at the cash register. 

Q And, by l'fhom are these plastic dispensars 
~ 

of all kinds manufactured? ~. 

A ~ey are manufactured in New York by 

Reliance Plastics. 

Q Than, they are filled with Chap Stick 

and distributed to your regional centers, and then subsequent;y 

to wholesalers when the orders come into the regional centers 

right? · 

A Right •. 

Insofar as the packages are concerned,-

Mr. Flannagan, what is the relative cost to Miller ll~rton 
•.•• • i i -·~*: .. . 

of the packaging of Chap Stic~ in a plastic contain~_r as.-_·:·.~:-~·;·:.·· 
. . "-: ~~. ~~. 

opposed to the cardboard shelf dispenser, which we have 

previously introduced into evidence? 

·A I can tell you on a per unit basis. 

Q Well, are you referring to the individua~ 

tube of Chap Sti.ck?_ 

A Well, that is much more costly on a per 

unit basis than any of these other displays. 
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r-
1 

Q ltnen you say that for the purposes_of_ 

I! t..lle record--
!! 

II 

I 
I 

THE COURT: · He is talking about P-7. 

BY 1~. McVEY: (Continuing) 

Q ~he shelf units are more expensive per 

unit than the various plastic dispensers, which are the ,.. 
sUbject of dispute here, is that correct? 

A ~hat is correct.· 

·THE COURT: Do you want that picture to 

come into evidence? 

MR. McVEYs Yes, sir. 

THE COURT: That will be marked at P-8: 

BY MR. McVEY: (Continuing) 

0 Now, the plastic dispensers are designed· 

to be used in the retail establishments, is. that correct? · .. · .. 

A Right. 
. ·. . . 

: •. ! 

.. ·.· 
Q For the dispensinq of Chap StiCk? . . 

. . . -~ : 

A Correct. 

0 lk. Flannagan, what appeal do the plastic 

dispensers have to a retailer? 

A Well, it's a better looking mercha.-,.dising 

-63A-



C. 

i 
I 

CRANE- SNEAD & ASSOCIATES 
COURT REPORTERS 

1109 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648-2801 

1l W.L. Flannagan - Direct 59 

1 tool for the retailer, than.say·a cardboard dispense~. 

2 Plastic is just b'le thing t.~at is in today. It • s the type 

3 o£ nerchandising that the retailer wants. 

4 0 And, those are used in the retail establish-

5 :mant, is that correct? 

6 A Right. 

7 Q Are they designed to be refilled? 

8 A No. ~,. 

9 Q And, insofar as the retailer is con-

10 cernad, he would then -- once it•s dispensed, all the Chap 

11 _s~igk in it would be thrown away, and he would break out 

12 another ona, is that correct? 

13 A Yes, it can be refilled, but that is not 

14 primarily the purpose of it. 

15 Q And, to refill it, would involve labor on 

16 the pa:r;t of the retailer, is that correct? 

17 A . Yes. Now, son-s of these displays, when 
.. 

18 they are sold, will have loose tubes along with them. As r .. _ · ·._ 

·, . : ·.· .. •. 
19 you know, it's just a deal. l:t seems to me that. this one -~- · 

20 should have some in it. This is the package ·it came in. _· X · 

21 think it was opened this morning. t?ell, occasi~nally, th~~~ 

22 is a small quantity of. loose tubes just for a better deaf, · 

23 but primarily, these displays ·are not sold to be refilled. 

24 Q Are they cheaper than the other displays 

25 which we have introduced? 
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A Yes. 

0 Now, if we could turn, Mr. Flannagan, to 
.-: .. 

3 the pet care book, I am going to s~ow you what purports to 

4 be a pat care book, and ask you \ihether that is an item 

5 in dispute? 

6 

7 

8 

9 

10 

·11 

A 

Q 

-A 

I believe it's an item in dispute, yes. 

All right, sir. 

~at is a~pet care book, that is made 

available by Miller Morton, and it's made available in 
. . 

much the same manner that we make products available. 

o· Insofar as the pet care books are con-

12 cerned, Mr. Davis s~id in his opening statement, except 
. . 

13 for a few of those books, which we:re printed in Richmond 

14 in 1971, .the rest were printed out of the State _of Virginia, 

15 is that ·correct? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A That is correct. 

Q And, are those then shipped by the 
.·-· .. ·•· .. 

manufacturer to your central warehouse here in Richmond?··~::···/~_; 

A 

o. 
they used? 

question? 

·A 

. . . . . :·,·/:\= .:· ~-
Yes. ·: ~ -~=-· ! 

.. : . ' .-; · . 

. . And then, from that .point on, how ·are . /:i '.: 
.. · .. 

What use was mada of them during the period in · .. 
~ .... : 

We would certainly distribute them in 

quantity to the three regiona1 warehouses for their use. 

Q Would that be done after a particular 
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request from a warehouse, or would you make a determination~-

A No, the regional warehouse would reques~ ~ 
-.. .. .: -·. 

. .- . 
just as they would request additional inventory. liow, the::-· 

. .;.~ 

dog book requests came from customers, and the salesmen, when 

taking orders 1 would offer the customers the dog book. They 

were offered the dog book if they woul.d use it, so it came in 

just like a customer order. It was handled much like a pro­

duct,. but the·re was no charge for it. There· was no charge 

to the customer. ,. 

0 Well, ~~e decision as to what customer 

this was to go to and in what volume, was made where, Mr. 
. ---

Flannagan? 

A I would say it was mainly rnade by the sales-

man. 

0 All right. And, he \-Tould then put in a 

request to the regional distribution center to ask that so 

many ba shipped to that particular customer, is that correct? 

A- Correct. 
•. . . :. i--··==?:'· 
.. : .· . : . .;. . : ~· ... : •. 

0 As far as Richmond is concerned, you would-
- ~:..~~ ·:: 

simply ship a volume of them to ~'le regio~l. center, and i:-~~ :. 
• ~1' ... • 

withdraw them as needed by the salesmen in t..~at p~-ticula~·~· ::-- · 

area, is that correct? 

A Yes. 

MR. !-'.cVBYt- l: would ask that this bg marked 

-66A-
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62 

0 insofar as tho3e dog booklets are con-

earned, does Miller ~~rton from ti~~ to time get requests 

from individuals for cop!es.,of those? 
~-

A Right. 

Q And, those would be sent by mail to the 

individual, wherever he rnight be, whatl)er it was in Virginia . -:· 

or somewhere else? 

A Right. 

0 - Insofar as all of the products which we 

have discussed here today are concerned, and which are in 

dispute, does the Richmond warehouse act as the regional .ware 

house for the other areas shown on the map that has 
:. ·. : 

duced? .. ,· • ;- • + _:-_ _ • • 

A 'l'hat is correct. 

Q And, to that extent, district. ~'"lagers ·and 

salespersons would request the Richmond regional warehouse 

for·tha various items, either as samples or orders for vari­

ous Cl:lstomers, or as . pet centers for merchandisers in· whatevr~ 

state the salesmen worked within the regions, is that correcb~ 

A Right. 

-67A-
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Q And, tt'lat covers most of the Eastern . 

Saaboard,_doas it not? 

A Right. 

Q So, it's to the extent that the salesmen 

who work out of the state of Virginia \'lOuld work in the same 

way as the salesmen would work in other regions, making their 

requests to ~e regional center, and ~t would be. handled in 
, 

the same way b"lat the sala~en in ·Nebraska or Los Angeles 

would handle it, is that correct? 

A Right. 

IriRo Z~cVEY: Your Honor, :r think that 

concludes my examination. 
,. 

!i'HE COURT: · Is there any cross-examination, 

!-Ir. Felton? 
. 

MR. FELTON: l: just have a few questions, 

if Your Honor please. 

CROSS-EXAM.n~TION 

BY l-Lq. FELTON : 

. ·-·· .. : ··: : 

. ~-· .. ~ .- ~· . -

:_.; 

... 
.· .-. 

' - . ;-:. -
.,. .. -

... • • ··~ ... ~ + 

Q 
·;: ·: ~: .. ~:- -~ 

J.ir. Flannagan, we have got a right· larqe · 

variety of items here, and I know it's a little difficult. to 

qeneralize, but is it not true that all of these items that 

we are talking about are stored in Virqinia in the warehouse 

before they .are shipped to the regional warehouses in Illinois, 

······--------·------------··---· -·· 
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u........_ 

Texas and California, and retained in RiChmond for regional 

distribution? Isn't that correct? 

A ~at is generally true. 

0 so, aa to each of the items in the audit 

that we are talking about today, these items were physically 

located i~ Richmond in the warehouse at one time prior to 

distribution, weren't they, sir? 

A Yes. ~-

Q Now, at tha time that they were physically 

located in Richmond, thsy were owned by lU.ller J.iorton, were 

_they. not? 

A Right. 
i . 

Q 1-Iiller Morton had the right to sell them 

at that point, or to distribute them free of charge to what­

ever extent they wanted to, isn't that right? 

A Riqht. 

·a And, at the time they were located in 
~:: :.:~ ·: . : . . 

18 ltichmond, no sales tax had been paid on them, bad there, sir? 

19 

20 

21 

22 

2., 
·.> 

24 

25 

A 

.0 

A 

0 

No. 

Not to. any jurisdiction? 

X don't believe so. 

.. -.. . ; 

·. '· . ... 7 ·:·· 

All right, sir. No use tax had been paid 

on them to any other· jurisdiction at the time they were 

brought into Virginia and placed in the warehouse, had it? 

A No. 
-69.A-
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0 Now, at the time that the SLuuple items 
~ 

''~ere brought in here and placed in the warehouse, you knew 

at that point, didn't you, sir, t,.'lat a certain percentage·· 

of tham might va~ between one-tenth of a percent and a half 

of a percent, but you kne"" at the time these items ware here 

6 in the wa:ehouse, did.~'t you, that some percentage of them 

7 in that range. would be used.for free distribution.as samples? 

8 

9 

A 

Q 

,.,.. 
We used them for samples, yes. 

And, you knew from prior experience that 

10 the percentage of samples distributed would be somewhere 
• - 0 between that tenth of a percent and half of a percent figure 

. 
11 

12 that you testified as the range of fxee distribution durinq 

13 the audit? 

14 

15 

16 

17 

18 

19 

20 

A !rhat might be true. 

Q Well, the figures were availaQle on your 

books in Richmond to establish that at any time __ in which 

these items were located in Richmond, weren't they, sir? 

A From 1968 on. Prior to that, we had no -' .. ·: 

way to detennine what \'lere samples. 

.Q And, of course, Richmond, being the 

·:. · .. 
·.·· ·: . 

21 executive office, maintained overall administrative contro1 

22 over the entire operation, didn • t it? 

23 ~hat is correct. 

24 Q And, the ad:rninistrative offices in 

25 Richm~nd would have the authority to control large requests 
-70A-
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=II 
1 

2 

3 

4 

5 

I 

I 
from other branches in regard to sa~ple distribution, wouldn' 

1 t..lley? 

I 
.I 

A 
,, 

aware of it, yes. 

Q 

~hey would hava that control if they w~re 

I don • t mean to be facetious, but if soma-

6 one requested 25 percent of your invento~ to be used as 

7 free samples, Richmond would step in and control that, wouldn • t 

8 they? 

9 A If they were aware of it. 

10 Q Now, let me talk with you just a minute 

11 about the pet center racks, which are the large racks. Ther 

12 is no charge in the way of a specific tax charge to the 

13 wholesaler or merchandiser for that rack, is there, sir? 

14 '!'here is no dollar charge, but there is 

15 consideration for the usa of the rack. 
-

·o .Well, the purpose of that rack, Mr. 

17 Flannagan; is really to assist in the merchandiser's promotion 
• ~ .4·.4 : ~ . • . • 

18 

.· . ~ . 

and Sale Of the • dOg CaJ:'e prodUCtS 1 isn It that COttect? . : .. :-_ :· . 
.. 

19 That is true. - ·.-
I·. ·.?. A 

20 ·Q And, what you are trying to do with all·.·. 

21 of these display items is tq make it easier or more attracti e 

22 to the ultimate consumer to reach up and pick up .the pet 

23 

2 .. 1 

25 

. care and Chap stick products, which you are really in the 

business of selling, correct? 

·A Are we talking about Chap Stick or the 

-71A-
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I dog care products? 

.I, 
I 

Q Well, in eithe~ case. 

A i'lell, in the case of the :racks, it is a 

competitive situation. 

Q But, what you are try!nq to do is make 

it easier for most of those pet care products to get in the 

hands of the ultimate consumer with that rack, aren't you, 

sir? 

A We t~ to give our merchandisers a vehicle 

by which he can obtain better sales, yes. 

.. ...:· Q And, that is not: different from the way 

z"phrased it, is it? 

MR. McVEY J He answered the question in . 
a uay that· he saw· fit, and I don't think Mr • 

. Felton Cal_l qo back. and ask him whether it's the-
• 0 

same or not. I think b~e Court can interprete the 
0. 0 

( y_;:~-~~":'~=tt$: . .. 

evidence. 

THE COURT: l:t 1 s not for me to detel:mi.ne·~ :: 
·_ . : . . .· 

Mr. Felton. 
f·~' .. . __ ;::~:;• 
~ ··!·.: ; - ~ ~ -~· :.: 

: \- · ... -~ . . : =.- .. . . 

MR. FELTON: l: think I have the latitu~~: ··.~. 
~: . :_ ~ .. 

~ COURT:· If you are arguing with him," 

you know that this is· impermissible. · 

MR. FELTON: All I'm trying to do is ma.lce 

sure that what he says is not different from what 
· · -72A-
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I'm trying to say. · That is, that he is trying to 

promote the product. 

THE COURT: If you have gotten a favorable 

answer, why are you unhappy? 

MR. FELTON: :r: want to make sure it is 

favorable, so there will be no problem. 

MR. 1-tcVEY: I note my objection, but I 
,. 

don't know whether ~e Court has ruled on it or 

not. 

BY. MR. FELTON: (Conti~uing) 

Q · Is that true? 

A · Are you talking about ths pat racks right 

14 here? 

15 Yes. 

16 A It is a vehicle which permits our merchan-

17 disers to obtain higher sales because.of.its convenience. 

18 Q 
·.. :· :=i . :·:~~--· ~ ~·.: 

And, you- are engaged. -- when :r: say· Y?U, -:· ; -_.: 
... ··~-· . 

19 I mean Miller ~..orton, and you, of course are. spea.~ing as its· 
- -. 

20 corporate officer. Miller Morton is enqaged in the .. bus~ss 

21 of selling the pet. care products,. and not the racks, aren. t . 

22 they, sir? 

23 A 'l'hat is correct. 

24 0 Okay. And, all of the sales analyses 

25 : .that you have testified to, and about the competitive 
-73A-
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I 

si·t.uation, and agxeeing to pay the merchandisers for the 

co~petitor•s products -- the purpose of all that is not to 

sell the racks, but it's to aell the products on the racks, 

isn't it? 

A Correct. 

Q You and Mr. ~!cVey talked briefly about 

the free-standing disposable racks. :rt•s true, is it not, 

l th 
. .J' 

~b:'. F annagan, at w1th these racks, you have packaqe deals 

that result in the fact that you can sell a number of collars 

with the rack for leas than you vould sell just the number 

.of ~ollars, isn•t that correct? 

A A customer can buy more favorably, collars 

with a rack than he can buy them without the rack. 

Q For example, and I don't know what the 

numbers are--
-. 

A If I may interject~ when he does that, 

he is buying in volume, and not buying one dozen. ;;··!~--·~;~'/;;~ 

Q I undarstand, but X don't know what the·.;~··<-' 
' . .. 

nl.llnbers are, but for example, if you ware. to want to buy · · . 

a hundred or 144 or whatever the ntn;lber is, of the pet · . · . 
t 

collars, X could buy them less expensively with a rack other 

than just buying the collars in a given situation, is that 

correct? 

A That is correct. 

Q -And, again, your purpose for those racks 

-74A.-
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is for selling the collars, and not the racks themselves, 

isn't that correct? 

A It.provides the march~~disar or tha retaile 

a vehicle in which he can conveniently sell the collars~· 

Q And, of course, the collar that you want 

him to aell is the Sergeant's collar, and not the competitive 

brand, right? 

A Absolutely: 

Q And, that "is why you have the Sergeant's 

name \-lith the spacial $1.00 free value ads on top of some 

of the racks, and things like that, isn't it? 

. , 
A Right • 

0 Aren't you trying to direct the consumer's 

attention to your rack, your product, and get him to reach 

in and get your product? 

A !taturally. 

Q None of the display racks we are talkL"'1g 
~ ·. ~~-· .. -~-: 

about are resold to consumers, or to customers,_ that _come·· 

into the store under any circumstances, are they, Mr.: Flanna ani . - .. 
. . . . . 

No. When I say no, :t mean that we··aon't·.:·:.~ 
f _. !":. ... . · 

\. .1.·~-~· 

have. any control._ over what Safew-ay Stores· might do or any,: 
.. 

other store. 

Q X ·understand. And, you never intended tha 
•. 

they be sold, and to your knowledge, it's never happened? 

A Right. 
-75A-
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Q We· talked just briefly about this Chap ' __ .-

Stick lip baL", and the shelf packs~ When this dispenser, 

called the lip bal.L'l gravity display, is shipped to Miller ·: .; · 

Morton from the wholesaler, it is packed in a shippinq carton, 

is it not? 

. __ ........... 

.\ ;.. 

A Yes, it's a corrugated shipping carton. 

. ,. 
MR. FELTON: Could i have one of those 

boxes? 

If Your Honor please, I don't want to 

clutter up the record, but I want to make the point 

that what we are dealing with is not t.'le package 

itself, and this will be introduced into t~e record 

at this point, but the box that contains that item, 

and I would .ask :~Ir. Flannagan if he would identify 

this it~ as the package in which the lip balm 

gravity display is delivered to the purchaser. ·,_.:_::::;~~.~·.:~ 
·_: . . ··:"! ..••. 
.. • . . .'i 

- MR. FLANNAG&"'i: Let's have the qrav1ty- ";: _~, 
. ~ -: .. ·. 

: . -~~~ .~ ; . 
display up here. .. --: 

.I • 

=. ... .• ~ ~-'_!~~)};~ ~ ~ .- . 
THE COURT: It's the small unit. 

H..~. FLANNAGA..~: This is the gravity ·displa~ 

box. 

HR. FELTON: l: didn't think it was this · 

:big. X was~.trying, for the record, not to make it -· 

~ COURT: But, that.:small cash register 
-76A-
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item operates on the sa~ principle as your lip 

balm gravity display, doesn't it? 

MR.· FL.l.UlNAGAN: l-'lell, this would not be 

shipped like that. It would be in a bigger corruga~ d 

container. 

THE COURT: X see several units. Are all 

three sizes of your lip balm gravity displays unitize 

in one carton, or d0 you have multiple. cartons? 

MR. FL»t~GAN: Well, they would qo into 

onee Each one would be a shipping case. 

THE COURT: In its separate container? 

MR. FI..~AGAN: 'l'hat is correct. 

MR. FELTON: Xf Your Honor please, i would 

'like to introduce that as Defendant's Exhibit A or 1 

THE ·cotmTs That will be received and 

·marked as Defendant's Exhibit.No. 1. 

BY J.m. FELTON:. (Continuing) 
.. :.·~ . : ::·~·~-~~/:~~.: 

.. ··':;.£:.A:_~'. 

Q Now, Mr. Flannagan, again, t.he purpose of· .. ·· .. · 
• • • • • + ~! : 

the Chap· Stick, just like the doq care products, is to get.:.':~·-·· 
.. ·.·:·. 

· the product as conveniently as possible in the hands of the· 

consumer,· is it not?· 

A Rephrase that· questitm. 

·T.he purpose for supplying a qravi~ feed 

rack of any size is to put that Chap Stick where it • s most 

-77A-
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convenient ~~d most attractive to the ultimate shopper, who 

\·talks through and goes to the cash register with it, isn't 

that true? 

A It's to give our customers a convsnient 

way to sell the Chap Stick .. 

0 And, you are enqaged in the business, 

as in the dog care area, of selling the ultimate product, the 
,.. 

Chap Stick 1 rather than the display rac."ts, isn't that correct? 

A 'rhat is correct. 

Q All right, sir. No extra charge is given 

to. any of your customers for the dispenser, is there? 

A None at all. 

0 How about the dog booklets? X think you 

already testified that you dort't make any charges·to your 

customers, or to people who write in asking for the dog 

booklets, isn't that correct? 

A No, we don't. 
:,• . .. · :'"':-: 

Q ~kay. When so1neone writes in and asks ::. . .· . 

for a copy, whether ·they are a consumer or customer of 

yours, and if mailed, is it mailed from Richmond? 

A It is mailed from Richnond. 

Q And, the purpose again? 

A xa that an individual now? 

Q As to the ones that are distributed to 

the ultimate retailer in the ordinary course of business thro gh 

-78A-· 
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the regional warehouses. These items, prior to distribution 

to their regional warehoua-ss, were located in Richmond, were 

they not? 

A ~e dog booklets? 

Q Yes, sir. 

A Yes. 

Q And, the purpose of the dog booklets is 
~ 

a goodwill purpose, is it nGt? 

A Yes. 

Q And, again, you are not engaged in the 

.b~~~pess of selling dog books, but hoping they will aid in 

the selling of the merchandise you are in the business of 

moving, isn't that correct? 

A No, '\ie were not in the business of selling 

dog booklets at that time. 

0 Durinq the period of that audit, you 

didn't sell any of the dog booka, did you? 

A 1-lo, wa didn '.t. 
··;; -_. 

0 X would like to show you a document entitle 

Commonl-lealth of Virginia, Corporation Income Tax Raturn, for 

the year 1971, and ask you if you can identify it, Mr. 

Flannaqan? 

THE COURT: Is there any dispute about 

it, qentlemen? Have you seen it? 

-79A-
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THE COURT: Just lead him. through it. 

Is that the Robins • State Income 'l'trit Raturn? 

~~. FELTON: This is Miller Morton's State 

Income Tax Return for 1971. 

1'BE comrr: All right. 

8 BY Mit. FELTON: (Continuing) .,~ 

9 Q ~his is Miller Morton's State Xncome 

10 ~ax Return for 1971, is it not? 

11 
. _ ... 

A Yes. 

12 0 And, it involves the financial adjWJtments 

13 made by the State Department of Taxation for the ysar 1971, 

14. which is one of the years involved in this case on the 

15 sales tax issue, isn't it, sir? 

16 

17 

18 

19 

20' 

21 

A 

·. Q 

Yes. 

Now, on that income tax return, and :r 

direct your attention, Mr. Flannagan, to Schedules 7 and 8, .=~ . 

and :t think they are on Pages 6 and 7, end in reference to··.·· -

the sam~les· you used for promotional supplies, would you ·., ·~. ·. 
:. -:: .. · -~ · .. : 

tell the Court what schedule of expenses they are listed· · :· ·. · · 

22 under? 

23 A They are listed as advertising expenses, 

24 but that doesn't bother ~ in the least, because our audi-

25 tors p:repar~d that schedule,. and we don't carry samples on 

-80A-
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our books, and we can prova ~~is as advertising expense. 

Q But, th~ point is, that for purposes ·of the 

Virginia Income Tax Return for 1971, one of the years you are 

4 involved in, these items, t..l}ese pro;notional items, were 

5 listed under adve~~sing expense, weren't they? 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20. 

21 

22 

23 

24 

25 

. -.:· .. , 

MR. McVEY: :r would like to object. :r•m 

not satisfied that,~ow they were treated for pur-. 

poses of income tax has any relevancy insofar as 

whether ~ey are or are not items which are subject 

to a sales or use tax in Virginia. 

THE COURT: How is that probative of this 

issue, Mr. Felton? 

MR. FELTON: Judge, 1 t' s something the 

CoU-~ can give weight to. X don't mean to tell yo 

it's controlling, but when X say they come before 

the Department of Taxation, and treat these as 

advertising where it's favorable--

~E COUR'l't And, take it as a deduction?. ; . 
. . 

M.."· FELTON: Then, that conflict should· 

be considered by the Court. 

l1R. McVEY: X disagree, because whether 

it's the cost of the qoods sold, or whether it's 
. . 

an advertising expense, it's still a legitimate 

deduction for income tax purposes in determining 
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. --

the amount of income, and 1r1e are talking about 

apples and or Ct&.,ges , and it doe an' t have any_ 

relevancye 

!~.'HE COURTJ I understand. l-ihether you 

classify it as the cost of the qoomsold, or as 

an advertising expense, it • s only taken once, is 
,. 

that correct? ,. · 

MR. McVEY: Correct. 

MRo FELTON: I would like to offer that. 

'l'HE COURT: !l'hat will be received and 

marked as Defendant's Exhibit No. 2. 

MR. McVEY: r7e \..rould object for the 

reasons stated. 

~ COURT: All right. · 

BY MR.· FELTON: (Continuing) 

Q Mr. Flannagan, do you know, for purpose-:-··= 

of allocation and apportionment, under the Virqinia Income 

Tax Statute~ whether for the year 1971, exempt items were 
.· .. ~ 

all attributed to Virginia for purposes of computation of · ~.- _ 

the Virginia Income Tax? 

MR. McVEY: If Your Honor please, we 

object to this for the same reasons, and whether 

they were or were not charged to Virginia for the 
-82A.-
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purposes of income tax is an income ·tax problem. 

bet"tveen Virginia a.tld t-ite other states involved in 

taxing ltlller Norton, a..'ld not a question of· whether 

these items are subject to sales and use taxes. 

MR. FEL'lON: Judge, for the same reasons, :r 

b~ink it•s appropriate for ~~e Court to consider the 

t."latter. 
~,.· 

~BE COURT: Overruled. Procead. 

lllR. 14cVEY 2 P1ease note my exception to 

your objection, Your Honor. 

THE COURT: All right. 

13 BY t-1.~. FELTON: (Continuing) 

14 

15 

16 

Q ··It's true, is it not, ~~at in the year 

17 

1971, that for the purposes of your corporation income tax 

for t.l!at year, and the return filed by Miller Morton for 

1971, that part of the apportionable income attributable ... _ .. 
•• t ~. 1., :- .. 

18 

19 

20 

to Virginia, Niller Morton attributed all its samples to 

Virginia for thair Virginia income tax purposes? 

A I don • t think that is true, but you have .·· · 

21 had the benefit of looking over that retn_~, and X havsn' t •. 

22 Our taxes were always figured, and we pay income tax in 

23 California, Illinois ~,d Virginia, and X assume they were 

24 apportioned accordingly. 

25 Q You don't have a:ny know1edge of what was 

-83A-

\ 



... 
. •. 

,.. 

'I 

I 

I 
I 

CRANE- SNEAD & ASSOCIATES 
COURT REPORTERS 

1'7.L. Flannagan - Cross 

110·3 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 646-280 I 

79 

1 actually dona? 

2 

•;, 
u 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

'XHE COURT: 1-lr. Davis, do you know~·-just.to 

:simp~~fy things? 

1m. DAVIS: X would strenuously object 

to this, because apportionment invo~ves three. things 

Apportionment invol~es sales, sales on property in 
i"· 

this state., and on payroll.in this state, none of 

which would ba relevant to the question. Once you 

get that fig-c.1re, that fractional figure, you apply 

that to the net income to determine how the tax 

will be paid to the s tate of Virginia and to the 

other states. so~ there is no relevancy whatsoever, 

and the two are completely different statutes, and 

there is no assigning of the samples to one state 

or to the o~~ar state. It's done simply on that 

fractional basis of sales, payroll, and prope~y, __ > .. , 
-~ .·~.:. ~- . ·~- . . . · 

.._ . -and nothing else. . ~ ... . . 

'l'HE COURT: I understand, but Mr. Felton.: 
.. 

. · 
thought it wa3 a matter of signifi-cance. I: would 

'"; ... 

rather end the subject with the objection, and if: 

be can't persuade you, Mr. Davis, that it's rele­

.vant, it wouldn't have a:ny probative value. 

. -

MR. DAVIS: l: just thought the Judge would 

want to know. 
-84A-· 
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'!HE COURT: I und-erstand, and I follow . 

your point on it. 

1m. FEL'l'ON: Okay. That concludes our 

examination. 

TBE COURT: Is there anything further? 

MR. McVEY: J: have just one further queatio~, 

Your Honor. 

REDIRECT EXAMINATION 

BY MR. McVEY: 
-0 ....... 

Q In the case of the ~lf-dispenser marked . --
Plaintiff's Exhibit Noo 7, which is .in ared and white box, 

is that shipped to your warehouse and distributed in that 

box, or is that also in a corrugated container? 

A ~hat would be in a corrugated container. 

~HE COURT: Several of them are shipped 
•• ' 0 -. -:}.~~- ~.- 0 

in corrugated containers. 

NR. McVEY: Just the same way that· several-

of the check counter displays are packed. 

Q 

is that correct? 

A 

Q 

They also have outside corrugated container~, 

Right. 

And, in the same way that a lip balm qravit'{ 
-85A-
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dispenser is packed in corrugated containers, right? 

A P~ght. Your Honor, about 12 or 18 tubes 

:J I a:re in this container. t·1e have to have some vehicle in · 
:1 

4 'I 1-1hich to use these items. You can't just pour them in a 

5 I cardbo8rd box. 
I 
I 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

That is '"hY, even ~~ough it's plastic, it 

is a container, which is used for shipping. 

VE "· r.m. 1--lc Y: Your Hono:r, :r don't think 

we have any further questions. 

MR. FELTON: There are no further questions 

from the Co-:nmontr7ealth. · 

niE COURT: On items such as P-3, when 

that is used here in Virginia, does Robins pay a use 

tax on it without complaining? 

MR. D~VIS: Those are used in Virginia 

and shipped from Virginia. 

THE COtrn.T: I thought b'ley were, but then 

the items that are sold off of that here in Virginia 

then, are sUbject to sales tax, and you don't 

challenge that? 

l~R. DAVIS: Yes, it's only that rack in 

California and uhat happens after it gets in 

California, and they are sold. The state doesn't 

tax us for the sale, so :r don't know why they tax 

us for the rack. 

86A-
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. --

THE COURT: Assuming that they are sold 

in california, they would be subject to California 

sales tax. It's a counterpoint. 

1-tr. Flannagan, you rnay stand down. 

WIT~SS STOOD ASIDE 

MR. McVEY: Your Honor, that is the 

plaintiff!s caeeo We don't expect to put on ~~y 

more evidence. 

!i.'HE COURT: All riqht. Mr. Felton, you 

· may proceed. 

MR. FELTON: The first witness for the 

Commonwealth would be Mr. Frank .Lewis. 

'l'HE COUR'r: Come forward, Mr~ Lewis. 

. --
t • -

.· .,.. 

-87A-
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FRANK w. LEliiS, a witness called by the 
., ,, 
•J :! Commonwealth, having been duly ErAorn, testified as follows: 

4 I DIREC'l' EXAMI~lA~ION 

5 I BY MR. FELTON: 

6 

7 

8 

9 

10 

11 

v~r~~nia. 
.. ~ -..:· 

Q 

A 

Q 

A 

Q 

State your full name, please·~-

Frank w. t.ewis. ,. 

Where are you employed? 

Department of Taxation with the State of 

And, in what capacity are you employed 

12 with the .Department? 

13 A As Director of the Sales and Use Tax 

14 Division. 

15 Q Is the implementation of the sales tax . 

16 poli~ and the use tax policy directly under your.control? 

17 A Yes,. it is. 
First of all, w~~r:~::::~:~r-: 18 Q All right, sir. 

.:=·:.·. 
19 tell the Court how long the Sa1es Tc:lx ll.ct has been on the -books? 

.... 
20 'A :tt was enacted in l-Iarch of '66, and became 

..: . 

21 effective September 1, 1966. 
,. 

22 . 

23 

24 

25 

Q And, it is the responsibility of tha 

Director to implement and administrate the sales tax and 

use tax? 

A Yes,. it is. 
-88A-
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0 lias th9 Departr.ent so been since 1966, 

\1hen the sales and use tax were implemented? 

A Yes. 

0 Will you tell tha Court, please, whethar 

5 ovar the period from 1966 through 1971, the period covered 

6 by this audit, the Department had an administrativa policy 

7 with relation to the use taxation of samples and racks and 
,. ,. 

8 pamphlets, such as the ones that have been testified to by 

9 Mr. Flannagan in this case today? 

10 A Yes. 

ll Q Will you explain to the Court, please, 

12 what the departmental policy is in connection with the taxa-

13 tion of samples in the enumerated circumstances? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

24 

25 

MR. McVEY: I understand that the adminis­

trative policy may be of some relevance, but this 

is a statute, and wa rely on the wording of : .. the ·-:.:i~~:··:= 
~ • • -.. .: ~ t-. _. : 

statute, and the fact that the state may h~ve ~doPte .. : ..... 
; . ~ 

it, still could be \-Trong. 
.: .. 

f' ••• 

~BE .COURT: Be might bootstrap his own 

operation in changing the statute. 

MR. FELTON:. That is one of the things we 

· can all agree on, Judge. 

Q . Describe for the Court, please, what the 
-89A-
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departmental interpretation has been in the area of samples, 

2 as tha ones involved in this case? 

3 

4 

5 

6 

7 

8 

9 

10 

·11 

A The law allows for the Tax Commissioner 

to promulgate rules and regulations not inconsistent with 

the chapter, which _the Commissioner did at the time, and under 

these rules, which are an attempt to elaborate on the law, and 

make it easier for people to understand, under Se~tion 1-3, 
. ~ . . 

page a, there is put into writing, that if related to 

premiums and gif~s, and then the tax applies to purchases of 

tangible personal property to be given away through the 

adva~tising of their business, or products, or qiven away as 

12 prelll:~_~It!-s, door priz~s, or qiven away for any other reason. So, 

13 

14 

15 

16 

17. 

18 

19 

20 

21 

22 

23 

24 

25 

quite simply, the departmental policy has been, any time items 
. . 

are given away for promotional purposes, that these-items 

are not.being sold, and therefore, the tax applies based on 

1-3, ·paragraph D of the Virginia Retail Sales and Use Tax 

Rules and Regulations. 
·. :<:: ~;- ~~ r-~-;~}. 

Q Will you tell the Court, please, whet~e~:-~--
:-

that applies to all of the items that are involved ~ this . .-."-.-~ 

case? 

A 

Q 

Yes, it does. 

All riqht, sir. 

.. 
. ;~ 

' ~-: .. :;.. . 
. : =: . • .. ... -:-

.:. 

.· .. 

'rHE COURT: Gentlemen, I'm marking your 

Rules and Regulations as Defendant's Exhibit No.3~ 

-~OA- \" 
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5 BY Z.1Ro FELTON: (Continuing) 

6 Q Mr. Lewis, will you tell the Court what 

7 the departmental interpretation of the use tax statute is, in 

s the area. of first use as it ~plies to items warehoused in 

9 ·virqin!a? 

'10 A The definition of use, which is under 

J1 58~4!1.3, paragraph H, which has been previously mentioned in 

12 this court, is broadly defined as any right or power incident 

13 to the exercise of. tangible personal property, but under 

14 that definition of the law, it states that it doesn't include 

15 a sale at· retail to them. In other words, any sale at 

16 

17 

18 

19 

20 

retail is no~ defined under use, but any exercise of .the 

rights.of power over their property incident to the ownership 
. ~. : .: : i .. ~:~::J=:.~::.: :~ ~,:. 

thereof is defined as use, and the department's position is-.. ~· · · 

when a person making the. decision elects to pay taxe~. ex~p~T~: :'· 
-·· • ;.·. :..'.!· . .. . -~- .,; 

from resale, then makes another use at retail,- which is the·:.:.-.. - . 

21 decision to.qive away rather ~~an to sell or to use for 

22 promotional purposes, rather than to sell, then that is 

23 

24 

2~ 

clearly a taxable· use based on the definition. 

THE COURT: But, on the display racks 

-91A-
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behi.."ld you, the cost on that ia uniti2ed in the 

product, isn't it? 

~m. LEWIS: Yes, I'm sure it is.· 

THE COURT: So, when they sell it to 

'rexas from here in Richmond, it qoes out at one 

price, and then the purchaser_advertises his invest­

~nt at the price he qets for each tL~it on there, ,. 
doesn't he? ,. . 

lrtR. LEWis: Xt's just one transaction. 

Let's say the retailer ultimately paid $100o00 for 

it. 

'.rHE COURT: But, the cost of the whole 

thing is one price, and then each item has a cost 

figured into it that reflects the whole display kit, 

doesn't it? 

-
MR. LETAIS: These kinds of questions can 

· best be answered by the people in the business.·" , : . 
-;.! .. :: ·: .... -' •.. ;; -. 

1-IR. McVEY: That is true insofar as . th~) · -~ .; -- .;- . ~-
- • . !_ r- • '* i -- ••: 

disposable. Mini and. l-iax!-Poles are concern~a-.·~·-: .:"~:....-:::7~/ 
-·.- ·. · .. ···:\:~~; 

'l'HE COURT: But, :r•m talking about the .. :.:.;~-:: .. t: · _ . ~ . ~- . . . ·• 
'· .. -·. 

Mini and Maxi .. I 

-- .... 

MR. !-IeVEY: All right, sir. 

BY MR.· FEL'.rON: (Continuing) 

Q Mr. Lewis., can you tell the· Court whether 
-92A-
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the Department interprets,. as the cOurt has recently inqui~edl 
ns beinq retail, thoae items by the taxpayer? 

A No, it doesn't. 

0 And,·wlll you· tell the Court briefly why, 

5 sir? 

6 A Well, we feel that all purchases made by 

7 anyone in the business of selling are included in the final 

8 cost of their product, whether it ba a typewriter for the 

9 

10 

Jl 

~· 

secretary in the office, or salariea. All expenses end up 

in the final selling price of the product~ Obviously, no 

onaJ~ould argue that Miller Morton is· selling their secre-

12 taries • typewriters when they sell their products, even 

13 though the cost of that is included in the final. selling 

14 price, and the Department feels these racks come into ~e 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

same catego~o There is no specific charge made by them. 

~hey are used for the purpos~s of Miller Morton for promo­

tional purposes. We. don't feel. they are. selling racks.~-· Ther 

is no separate charge made for them. We feel it3just ~~t:Ji~.i:; 
::. .: } t. ~-: .. • •. 

purchase by them for their own use, and in order for them to .. 
: -·:· ... -

do business in the selling of their products._ : ; 

.0 Mr. Lewis,· are there any code provisions . :.-: ·· · 

that the_ Dep~nt administratively interprets . to prevent· 

double taxation in the event of bposition of use t~x upon 

a first use of tangible pgrsonal property in Virqinia? 

A Sales tax has been previoualy.mentioned as 
-93A-
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1 opposed to 58-441, and use under 58-441.3. There is no 

2 duplication of tha tax. In ot_~er words, they are complimen-

:J tary taxes. The whole purpose of the uae tax is if the sales 

4 tax isn't paid at the time it was supposed to be, use tax 

5 picks up, so they are complimentary taxes, but they should 

6 never be duplicated. Most states have credit provisions to 

7 avoid double taxation. In Qther \'lOrds, in the instance of 

8 California 1 if Miller Horton paid ta:ces on this rack hera in 

9 Virginia, and then shipped it out to California, and used it 

lO 

:J.l 

o~t __ there, California can't be checked and say, we want you 

to pay tax for this rack. They would say, we paid that 

12 tax to Virginia, and I know for a fact that the State of 

13 California has a credit provision which allows Miller Morton 

14 credit for taxes paid on this particular item up to and equal 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2·1 

to the amount of the California tax. .• 

Q Mr. Lewis, have you listened to the testi-

mony offered by the applicant this mornin9? 
•.- ~ -~ 

A Yeso 

Q Andl have you listened to it with a view 

towards relating it to departmental policies in the area of 

taxation in these matters? 
. -.--· .. ··: .. -

A Yes. 

Q Will you tell the C~urt whether the appli-

cation of tha tax on this taxpayer on the facts as provided, 

25 accurately reflect departmental policy? 
-94A-
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A It's my opinion that the Department bas 

always taken that position as it relates to advertising" and 

promotional type of items, of a rna.""lufacturer. 

MR. FELTON: 'l'hat is all the questions 

I have, if Your Honor please. 

THE COU!r.r: :ts there any cross ·examination? 
,.,. 

MR. DAVIS: Yes, Your Honor. 

CROSS-EXAMINATION 

BY !-fRo DAVIS: 

Q Now, Mr. Felton has spent a great deal 

of time, and in his beginning, in attempting to say a taxabl 

use is derived from two items, he has referred over and over 

again ~- he has ~ked the question of Mr. Lewis and Mr. 

Lewis agreed when they were talking about ta~ing title tO 

property, and then .. Mr. Felton has expressed_, as he did _wi~. 
~ .. · .... -

Mr. Lewis, secondly, storage, taking title to property aiid_.·_ ·. 

storage. 

Mr. Lewis, if I'm a ma&"lufacturer and I ·.· 

purchase materials~ use those materials in my manufacturing 

operation, and manufacture a product for resale and storage, 

is the storage of that product a taxable use? 

A It would depend on whether there was a 

25 specific ex~ption for that item. 
. . -95A~ 
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Asswne there is an exemption. You know 

2 the answer very clearly from ~~is, or should I read this? 

·~ u A No, I mean, you have two routes to take. 

4 You have components and items used directly for resale. 

5 If the·item is not used directly--

6 Q I only asked you one question. I. hava 

7 taken title to the materials, I have manufactured those 
,. 

s materia~s for resale, I have stored them, waiting for a resal • 

9 At that point, has ~lte ownership or has the storage of t:bat 

10 

11 

12 

13 

14 

15 

16 

17 

pr,operty been a taxable use? 
. -.: 

A 

Q 

A 

Q 

No, because it's being held for sale. 

No taxable use? 

That's right. 

Now, in look.ing at your Code, and in a 

section we have not dealt with, I might just preface it. 

Instead of manufacturing, suppose that I purchased goods, 

took title to the goods, and I was going to hold those" gOods·· . 
. '. 

18 as a wholesaler for resale. Is it taking of title? --Is the 

19 storage of those goods a taxable use? 

20 

21 

22 

23 

24 

A Not if it's being held for resale. 

Q So, we can have a non-ta-xable use when ·we 

acquire title and when we store items. Your answer obviously 

indicates that you admit that we can have a non-taxable use. 

A The definition of use doesn't include sales 

25 for resale, and so you are correct. 
-96A-
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: 1 
: ~ 

2 a purchaser of lessee makes any use of property other than .. 
. : ~ 

3 an exempt use, than he is taxable. Are you familiar with 

4 that section? 

5 A Yea, I am. 

6 .0 Now, it means that there can be an exempt 

7 use of property after there has bean title and storage, would 

8 you agree? 

9 A 

,.. ,. 

r believe it was for an exempt use for 

10 retention,. demonstration, or display. 

11 Q If it's other than for that? Well, if a 
'. 

12 purchaser or· a lessee,· under this section, makes any use of the 

13 property other than an exempted use, or retention, demonstra-

14 ticn, or display, while holding property for resa~e, distri-

15 bution, or lease, in the regular course of business, such use 

16 shall· be deemed taxable.. Now, that is any use other than an 

17 

18 

exempt use. · 

.A 

... 
: . 

·. -, -' .. \~::~i~~~:·t' ~. ·: 
·Of retent~on, demonstration, ·or display~'·t:, 

. . .~·-. ·-:·. ;:: 
19 while holding the property for resale, distribution, or lease;: 

. · .. 

in the regular course of business. 
. · .. ~-- ... ~~· 

. ~- ::. 
20 

21 0 Now, you have heard the testimony that· ~ 

22 came in the record that all of ths inventory items of Robins 

23 are manufactured or purchased for resale, and that in the 

24 ·course of time, and in some other states, outside the central 

25 warehouse,. there are gifts or transfers of property, and 

samples are transferred outside. -97A-
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Now, you have heard this testimony. Now,. 

2 those goods were purchased and taken out of regular stock. -· .. 

3 What I 1m interested in knowing is, what caused us to lose· ·tha 

4 exe:nption use? Why aren't ,.,e under an exemption use, and I 

5 refer you to Section 58-44l.6R. I have a hard time finding 

6 these sections. That says, delivery of tangible personal . 

7 property outside-this state for use or consumption outside 
I • 

8 this state. No_w, where you 1\ave admitted l: can have a. tax-

9 free non-t_axable use purchase, :r can have it stored,.· and this 

10 section goes on-to say that you shall not incl~de delivery 

ll outside t~e State of Virginia. What was the incident that 
'. .... .. . . 

12 caused us to qo.from a non-taxable transaction to take me out 

13 of my exempt use th~t the General Assembly put me in, under 

M 58-441.6R that exempted my delivery? What broke the chain? 

15 What caused us to be taxable? 

16 A . :. Well, J: believe the chain was broken by 
~ . . 

17 .the decision and obvious intent to give away the property···:;:..: 
~ ·- ·. •. :~·· . . ~- .;:··. 

18 as opposed to hol~ing it for retention, demonstration :or dis~~-~ -. 

19 play in the regular course of business for sale. Then, as _: :· .. 

20 

21 

22 

23 

24 

•• t'"·. ·--.... 
far as the delivery· to persons outside of Virginia is con- ·. · 

~· : . . ... ··: . . . 
,·. ·. 

earned, I believe that those deliveries have to be sold.,_ Not· 
• - If: ~ : ...... 

just anyone can make a delivery out of the state, and Section 

1-60 clarifies the administrative wording of that. · 

Q I think we are getting right to the crux 

25 of the regulations that have been referred to, be~ Mr. Lewis 
-98A-
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una:tl\biguous, is what he wants th~ Court and the taxpayers 

94 

of the State of Virginia to read as delivery of tangible 

personal property for resale outside this state, and for usa 

and consumption1 and Judge,· that is where they go wrong. 

0 

MR. FELTON: May I interject? 

This should be cross-exa~ination. 

~BE COURT: This is argumentative. 

MR. DAVIS: Z apologize to the Court. 

Do you interpret, ~~. Lewis, Section 58-

441.6R, .delivery of tangible personal property, an exempt use 

when tbe·uae is for resale outside this state to use or con-

sume outside this state? Do you read into the wording, for · 
. . 

resale or delivery of tangible persona~ property? 

. A I consider that e;cemption applies_ ._~o. i~s .. 
. '. . ·.. ~. ·•· ~ ~· :-: - .· .. · .... 

for resale. -~· : .. : .. ._t... ; • _: ... 

Q Then, you would read it that it's~;-deiiveey ·. 
·.~ . .. - . . .. 

for resale? . : ,· 

A X believe Section 1-51 of the Rules giv~s 

a very thorough explanation of 58-441.6R. 

. 0 I can't talk to you about what your Rules 

are saying. Do you read in anything, any limitation in that 

Section that says the delivery must be for· resale? Let ma 
-99A 
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aak you this queationG You thouqht about this in great 

care a..?ld length. Can you tell the Court how, other than for 

resale, anybody can possibly use the exemption of use if they 

have a tangible use, by tha purchase, taking title, or by 

storing? If those two items make it tangible, can you !magin 

any transaction other than resale that would permit a non­

taxable delivery and permit the exemp~ion that is provided 

in thia·section? ~ 

,.. 
A I thi~~ that Section lists a great number o 

them. 

0 Would you refer to one? 

A Machine tools. 

0 Why, because ~~ey are given specific exempt on; 

under 59-441.6, the first paragraph relating to manufacture? 

A That's riqht. 

a That is the s~cific e.xemption, but I'm ask-

ing you, can you tell me any way that ·:c can take title to 

property in Virgir~a, store it, and get it out under this 

exemption, delivery outside the State of Virginia for use 

or Consumption? Bow ca.~ I get that ·non-tax~le de~ very .. , 

unless X adopt your restrictive and constrained interpreta- '~-

tion that says it must be a delivery at resale? 

MR. FELTON: I object to that question · 

.~on the same basis. 
-lOOA-
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THE cougTz It's sustained. 

BY 1-!R. DAVIS: (Continuing) 

Q Will you coneede that all the items that 

have been mentioned here are delivered outside of this state 

exaspt for those in Virginia that we have agreed to? 
~ 

A I really ~don't know. If you say this 

"'ray it is, J: would be glad to agree with you, but I don't kno 

if it's certain• 
. -~ 

i'HE COURT: There is no contrary evidence. 

BY MR. DAVIS: (Continuing) 

0 Hell, will you concede that the use ana· 

.. our consumption of these items that "rere put into controversy 

are for outside the state? ···: ;•;~ ;·.~: 

-
!":, 

A 

... • 

I think both in and out. . . . 
: ~ . 

: .. : :· ~ . :,' -·. 

twtR. DAVIS: That will be all; Your Honor. 

THE COURT: :rs there anything further? . ·. · 

MR. FELTON: No, sir. 

TBE COUR'l': Thank you, Mr. Lewis. You may 

stand down. 

-lOlA-... - -- --- ..... - --
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THE COURT: Call your nsxt witness. 

97 

~m. FELTON: If Your Honor please, we 

call Jerry Edwards as the next Commonwealth witness. 

JAl-lES EDHAlmS , JR. , a · witness called by 
~· 

the Con:monwealt£;., having been· duly sworn, testifies as follows: 

DIRECT EXN~INATION 

BY MR. FELTON: 

I . 
f . 

Q 

A 

Q 

A 

Q 

A 

Richmond District. 

0 

A 

0 

Please state your full name. 

James Edwards, Jr. 

Do people call you Jerry? 

Right. 

With whom ar~ you employed? 

The Department of Taxation in the 
.. ·'. --~ ::. {- ·~ :/ .... :·. 
::: < _ .... : i:: ~\\\: :d 

And, will you tell the Court your c~p~~~~i· -~r 

·I'm an auditor. 
.• i .. :. . .. :. ~ ' : ·. . .. _ 

,; ....... 
0 • ·- •• ·:~· • ... 

Will you tell the Court whether or not·in 

the year 1974 1 you conducted a corporate income tax audit 

of Miller ~~rton Company? 

A 

0 

Yes, 7 believe it was in 1975. 

And, will you tell the Court whether that 

-102A-
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1 audit reflected income taxes for the year 1971? 

2 A Yes, it did. 

3 Q Which is one of the years involved in t:his 

4 case, is that right? 

5 A Correct. 

6 Q Would you tell the Court, please, whether 
, 

7 as a result of that audit, a. final filing of the corporation 

8 income tax return was filed, and whether this is the income 

9· tax return? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes, that is the subject's audit. 

This is the original income tax return filed, yes. 

I 
. ; MR. McVEY s It's understood that our 

. objection runs through this entire line of testimon 

for the reasons we have previously stated. 

BY rrm.. FELTON: (Continuing) 

Q 
. . .. __ -.:_ 

Can you tell us how samples and pr~motiona 
·.:: 

items were treated as expenses on this co~oration income···.·· 

tax return? 

THE COtJR'l': l:t' s immaterial, because it's 

been established concluaively by the report. 

MR. McVEY: The return speaks for itself. 

MR. FELTON: it was only a foundation que~~on 
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Q Toll the Court, please, '"rhether or not 

the inventory items that were used as samples were attribute 

to Virginia for tha apportionment purposes as a resu~t.of th 

return filed in 1971 by Miller Horton? 

A 1i1e did t.lte audit, and as ltr. Davis mentionea 

earlier, there are three apportionment factors, property, 

payroll, and sales. There are certain adjustments through 

our audit, and in 1971, one ~adjustment was the addition of 
~ 

samples in the.property factor. All of b~ese are attributable 

to Virginia i~ beginning and ending inventories. Let me 

restate that. That is very misleading. When I say beginning 

a~d '"'ending 1 \-le USe tWO atnOuntS for the property faCtOrS 1 the 

beginning and ending figures to arrive at an average. ·T.ha 

property. factor in the 1971 return includes items-- ti'.ay :r 

list these for the record? Inventories, land, buildings, 

automobiles, trucks, manufac~uring, furniture fixtures, 

office, rental agreements, which is multiplied ttmes.eight, 

and the item samples. 
• ~ . · __ ; ... ·1.- _· .... ;_· ... ; . · ..• 

All of the samples are attributable 
··-.:.· .. '. ~·; • •, I 

to Virginia for the property factor of 1971. 

. : . -· . 

MR. FELTON: That is all the quest?-ons ~ i ... ~ 

I have of this witness, if Your Honor please. 

THE COURT:· Xs there any cross-examination? 

MR. DAViS: If Your Honor please, :r 

· would like to ask a few questions. 

-104A-
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CROSS-EXAMI~IATION 

BY MR. DAVIS: 

0 J.Ir. Edwards , do you deal in income tax · · 

4 examinations? 

5 

6 

7 

8 

9 

10 

·11 

12 

13 

14 

15 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A I have been working for the State of 

Virginia for one year and a half, and I have conducted 

several corporate audits for the income tax depar~ent. 

Q Could I see the return for one minute? 
~· 

A Now, these are my working papers. This 

is not the filed return. These are the papers that i did 
I 

tbe-..:l.;ork on at A.H. Robins by working ·"'ith Mr. H. Carlton 
. - .,-I -..:• 

·Townes, through Miller !>Iorton, because A.H. Robins did 

perfor.m the accounting function in the tax department for 

Miller Morton. Now, a copy was reviewed with Mr. Townes, 
' . 

and I believe they agreed with it, and this is my copy of 

my.working papers for file purposes only. 

Q 1-Ir. Edwards; coming ·in as an income tax·· 
;: ··.~·, -:-·;t:L\·; 

agent, would you have any difficulty in making an adjustme~t 

on the Miller. Morton return if you found that they had items·. 

listed as samples l.ocated in Virginia when you ~new that · .... 

those samples were !n California, Illinois, and Texas? ........ 

Would you have any difficulty in making an adjustment and. 

knowing the size of that property in that state, pulling 

that ·out of the p:r:operty factor in the State of Virginia? 

: . 

A Now, you mentioned, I believe, an IRS agent-­

lOSA -

----------- ---
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I'm not speaking about IRS. 1 2m spe~~ing. 

of what you would dov 

Well, I would request the information ·and 

if tha information was given to m~ in one lump sum, and ~~ey 

agreed, it would go with th~ Virginia property factor, i would 

put it there, yeso 

0 Do you know whether there was any inven-,. 
tory physically ~ocated on that given date beg~~ing and 

ending in the year of the period in any of these other ware-

houses? 

I ta~e the information that the tax 

coordinator or t-lle tax manager for the company gives me. We 

coordinate with the federal returns in examination of it. 
l 

' ! 0 But, you of your own knowledge have no 
~ . 

information whether all of that inventory was here or located 

at another state? 

A z have to admit, X'm not a public:.:ac:Co~.:. 
·-=- ........ · ... . 

tant, and I don't see the physical counting of the inventory~. 
. . . ~ : ~: . 

No, X ~ccept what is on the records of the company, and th~ ·>-· 
. . -~ ·: ": ... · . 

info%mation that is given to rna. It's impossible for· ~e :· ·~ ~. 

Department of Taxation to be in every place for the counting, 

p~ysically, of inventory for property factors. 

Q ' But, if you are examining, :t think you 

will agree that sometimes, taxpayers make =istakes in their 

own . tax returrSs? ·. 
-1061\-
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I'm sure they do, but I only accept the 

2 figures that they give rna, and try to verify them to the ,_ 

3 

4 

5 

6 
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8 

9 

10 

11 
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13 
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15 

16 

17 

18 

19 
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21 
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23 

24 

25: 

best of my ability, and they accepted this audit. t·. '· 

Q But, you don't know of your own knowledge 

whether these figures are correct? 

A I was not there for the physical counting, 

and I have to admit that, because I wasn't there •. 

. . 

MR. DA~S: Your Honor, that is all X hava 

fi'..R. FELTON: I have one last question by 

way of verification. 

REDIRECT EXA!~IUATION 

BY MR. FELTON: 

Q You1 did get tha figures that you testified 

to from !-!iller Z.Iorton, the people in this case, didn • t you? 

A . Yes, I must admit :r ·did coordinate ~th .. · 
: · ... ~~ -~ ........ · 

t-tr. Townes, becaus~ they are the. only people i did visit :-'~:.L · 

to get this information from, yes. 

.. ·r· .. 

MR. FELTON: '!'hank you very much. -. : 

MR. DAVIS : I am surprised that the 

questioning· was only to this extent, because the 

testimony has shown that ~~e items were shipped 

out of the regional inventory, and not carried as 

-107A-
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·f'., -....:~ 

samples until there l1ad been a use whether here 

in Virginia, California, or ot~erwise. so, from· 

the testimony, I have doUbt, as to the figures, and 

I'm sorry that t.he State didn't see fit to ask the 

witness when he was hare about that matter. 

THE COURT: Thank you. Mr. Edwards 1 

you may stand down. 

,. 
,.. 

tlJ:TNESS STOOD AS:I;DE 

MR. FELTON: If Your Honor please, that 

concludes the Commonwealth's case. 

'rHB COUR.r: Is t.'lere any rebuttal testimon~? 

!m. DAVIS: We will file briefs, and it 

would be appreciated, if Your Honor please, if we . 

could have thirty days. 
. : -: . ·. ' .. ;.?: .... -· ;·:·~· .. 

• : • • .. • 0 • • • • 

.- 0 •••• • • • : .. 

~HE COURT: All right. What ·is the order· . : 

in which you want to file? ... . . ~ .. 
•J • 

MR. FELTON: The applicant should file 

· first, if Your Honor please. 

Davis. 

'l'HE COURT: You file in thirty days, Mr. 

MR. DAV7S: Could we fi1e simultaneous briefs? 

-l08A-
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THE COURT: I think a reaponsiva brief 

would be better, because -we \·Touldn' t have so much 

duplication. 

MR. FELTON: Would a tranacript be helpful 

to the Court? 

THE COURTs I think it would, because i 

have made notes, and it was long, and it would be 

very helpful in understanding things. 
~ 

After you- have filed the briefs, do you 

,.,a..'lt an op~rtunity to have an oral argumen~ on it? 

HR. FELTON: If the Court has any question, 

I'm going to try to cover everything in the brief. 

TilE COTJRT: Let rue read over your briefs, 

and if you want, I'll give you a ca11 and you can 

send them. Otherwise, I'll just qo ahead and decid 

'·it, and adopt the line on that decision. 
.· 

HR. FELTO~l: l: think Mr. Davis is going to 

be cut short. \·1ould 

·for the filing of the 

THE COUR~: 

MR. DAVIS: 

tha Co~ entertain ~;.e~t~~'f.onj 
transcrl.pt? . ;: ··:; . :. tt·: ;.: · . 

. .. : . .. 1.; .... ~ • 

Would you like that, Mr~- D~~l,~;j.~. 

'rhat is the first time Mr. Pel on 

·has been nice to me all day. 

· THE COURT: Your thirty days will commence 

to run after the transcript becomes available. ~ 

:the interim, X'm going to set this on a ninety day 

-109A-
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tiCkler, so I assume it will be briefed and the 

transcript will be available by that time. 

.· 

Thank you, qentlemen. 

.. ~. 

. . ~ 

BEARING CONCLUDED 

,. 
,.. 

-llOA-

. ! . ; . 



I(·· f . 
[ 

I 

,. 

: r:·· 
~~~ 

1 

2 

3 

4 

CRANE -SNEAD 8: ASSOCIATES 
COURT REPO?.T ERS 

11C9 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 6~3- 2901 

CERTIFICATE OF COURT P~PORTER 

106 

5 I, Eileen M. Beran, hereby certify ~at I was 

6 the Court Reporter in the Circuit Court of the City of 

7 Richmond, Division I, on Janua_ry 6, 1976 ,· at tha time of 
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the hearing herein. 
~-

I further certify that the foregoing transcript 

is a true and accurate record of the testimony ~~d other 

incidents of the hearing herein. 

Given under my hand this ~otf day of January, 

1.976. 

OlU:GINAL Sl:GNED 
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PET CENTER 

r~erchandiser fixture 
IJ Contemporary Design. 

a Elegant Teakwood Finished Pegboard 

a Solid Steel Shelving 

a Solid Steel Reinforcement Supports 

11 Insure Proper Placement · 
With Product Coding. 

II Reorder Quickly And Efficiently. 

11 Maintain Product Mix With 
Minimum lnventon'. 

a Eliminate Out-Of-Stocks. 

Meet The Exploding Consumer 
Demand With A Full Line Of 
Sergeant's Pet Products. 

Sergeant's Is Your Assurance ~~ 
Quality-For Over One .. 
Hundred Years. ' :. 
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f·ULLER-r·10RTON CDr·~?A:~Y 

Pet Service Aqreement 
; -' .:-~~.;. 
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::/':! A/, I _,/ 
AGREEt~ENT, as of this -~-u- ~ay of --'-rv_o __ v:;_;~:::;...-.;..;.;n...;......:,;:;o;,;_e_?-rt ____ 19 / 

bet\·teen Hiller-Morton Company, Ri chr.10nd, Vi rQi ni a (the "Company .. ) and 

. y{.?i t6'7C' {.{.) ;..hJ lt.~A IS: {kn? f2.1"r.ttJ '-1 of 7Y/....sA . · 
I I / ) 

ft]l~ L,;z tit «(It ?41 0 I (the "Merchandiser"). 

f.terchandiser represents that it is capable of and wi 11 perform a full 
. 

·rack ,iobbino function· in connection \'lith the Company's products. 
. ~ 

~tercha.ndi ser personne 1 wi 11 \'lri te each order in each retai 1 p 1 a cement 

outlet on a periodic basis frequently enouoh to maintain adequate stocks • 

. ·. 
Accordinoly, the Company ,.,ill deliver to the r-1erchandiser a nuJTi)er {to be 

aQreed upon) of racks suitable for the displaying for sale of the company's 

products and upon such delivery title thereto shall be relinquished to the 

11erchandi ser • .. 
The Nerchandiser aarees to place each such rack in an outlet of the type 

and .location knm·m to be suitable for and productive in the contemplated 

operation. nercharidiser \·till make the availability of such racks knm·1n to 

each of its customers handlino the products of the company. 

Herchandiser personnel wi_ll return to each retail outlet each time an order 

I 

is delivered and \·lill personally place the Sergeant's poods in the appropriate 

. ~. place on the rack. 
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Merchandiser will: 

'• 

· (a) Purchase from the Company for sale from each such rack 

such of the Company's products and_comp1imentary products 

·of other suppliers which ·the Company may designate from 

time to time as may be appropriate to the maintenance of 

a full line at each location. 

(b) Maintain a~equate stock of such products which shall be 

continuously prominently and attractively displayed on 

such racks. · 

· (c) Insure that .it's representatives on a re~ular basis 

generally maintain the rack and merc~andise display 

thereon in a clean, orderly, and complete condi~ion. 

(d) Allow the Company to·examine periodically purchase 

records and product· movement histories of retail customers. 

This agreement may be terminated by either party upon 30 days written notice. 

. . 
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Case Pack: 1 display 
Case Weight: 5.5 lbs. 
Case Cube: .54 
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~·"·PLAINTIFFS . :; ·. 
f·· . ·. 
i .. ::~ : Exg•s•!. ·::> ~: .. 
0 ;.:...-.. · . . '-_.~"; 
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$4g00 
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·.~·:··.· ........... . 

.. contractual ·. '·. 
Merchandising 

AtJin~vance -··: 
STOCK #0168 

. Contents: 14 Reg. Dog Collars; 4 large Dog 
Collars; 6 Cat Collars;. 12 Dog Flea 

-·Tags ~--·· 

· Total Retail • .- ......... -~ ~ ~ .$73.32 
Regular Net ............... --.$37.00 
Profit •• ~--> ;.· ~ .......... -... $36.32 
Profit •.• · > .......... _ .. .- ... ~ 49.5% 

·- .. ~ ~.:.... . .. 

.. --., . . .. 

· Orders not accepted after April 30, 1972 
·. .. . -.. -.... :,J ... -. ·~- : . 

. ::- -~ .. ~::~ :.·-· 

r.,... . •wl!~f~"!!..Q!.Mf-OOBtNS_ 
Suggested Retail: Sentry • Dog Collar. $1.98. Cat Collar. $1.98. Dog Flea Tag. $1.98. Lg. Dog Collar. $2.49. 

·-~--------.....-------- - ---- -----------~ 
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STOCK #8103 
Contents: 144 ChapSticftSLfp Balm 

(Includes 36 Lip Balm FREE) . 

Total Retail ••.•..••.. $70.56 
Regular Retailer Cost .• $36.00 
Profit ................ $34 .. 56 
Profit ................. 49.0% 
Unit Cost • • . . . • • . . • . • .25 

Case Pack: 1 offer 
Case Weight: 12 lbs. 
Case Cube: .572 cu. ft. 
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!nshion and choose the rarest dog they can Jind, such ns. the 
African Basenji. 

But whatever your choice, there are a few points that you · 
must consider. Take into account the size of your home. A big 
dog will need more room to run in. 

Generally, small dogs nrc better adapted to city life, larger 
ones to the country, But this is no hard and fast rule-many a 
Great Dane lives happily in an apartment and Chihuahuas 
thrive on farms, Any dog will bo content where his master is. 

If he"s with the people he loves, that"s all he needs. 
Cost of upkeep is an important factor. You might have to 

mortgage the old homestead to feed a St. Bernard, while a 
Pekingese needs a very small allowance. . 

Long-haired dogs nrc more trouble to look alter than short­
haired ones. They'll need more combing and brushing and will 
probably shed more on the living room rug, Know how much 
time you're willing to give to grooming your dog before you 
decide. 

As far as character Is conccrned1 there is nothing to choose 
between breeds. There is no such thing ns a vicious breed or a 
smart breed. There is no one breed that is always good with 
children and no nervous breed. 

These characteristics nrc all individual. When buying a 
puppy study the pnrentsi if they're available. Their pupQies 
may inherit their persona ltics. There are smart dogs and dull 
dogs, good dogs and bad dogs in every breed. 

.... 

. 
' 

~ Dogs are ns highly indl4'idunl as t)eople. It'~l~ :_, you raise 
· your puppy that"s going to count the most. . ,.~ 

WHAT ABOUT HEALTH?"You may get your dog from a private 
home, a breeder or a pet-shop. He may be a gift or turn up on 
the doorstep and adopt you. But however you get him (or vice 
versa), if possible take a quick look at the place he come from 
and his health. 

Keep tl1ese points in mind: 
You can be reasonably sure about the health o£ a puppy 

bought from a breeder or a pet shop. Dogs are their mcrclinn­
dise. Their business demands that their stock be healthy and 

' they take care to see that it is. 
Also, you'll get the exnct o~o and pedigree (if any) .of your 

dog, You'll learn whether he s been wormed and inoculated. 
You may pny more but it's \veil worth it, 

Before you accept any dog, use this check list: 
1. See that the dog's coat is smooth and glossy. A dull coat 

can be a sign of general ill-health. 
2. Arc his nose and eyes.clear? Running eyes and nose are 

symptoms of several serious discw:es including distemper • 
3, Do his eyes sparkleP Is he full o£ pep? Try not to fall for a 

listless, dull-eyed puppy out of pity. . 
4. Take the dog"s temperature1 or nsk the owner to, If it"s over 

· 102°, he has a fever1lnd there s probably something wrong. 
5. Look at his mouth and teeth. Teeth should bo white, gums 

Brm and pink. Discolored teeth usually mean the puppy was 
sick during teething age ( 3~ to 5 months). Whitish gums 
indicate anemia. . 

6. Look at his cars. They should be smooth and pink inside, 
free from inflammation and accumulated wax. 
7. Check his legs-crooked bones mny mean he hns rickets. 
8. Watch for hernias. Common in puppies is the navel hernia, 

a soft, round lump in the middle of the stomach. 
9. Sec if he has patches on his coat or the skin on the inner 

side of his legs. They may mean mange, ringworm, eczema or 
rash. · 

· 10. Always test a dog for deafness. Stand behind him and 
make n noise. If you cannot get his attention after several 
tries, he may well be deaf. 
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Whnt"s ( :·), •wed-up bndroom slipper. worth in the balance 
against a .~ some, proud nnd happy dogP A relationship 
bnsed on friendship and mutual respect will be far plcnsanter 
than that between master and slave. 

The best thing to do for a young puppy is to give him plenty 
of affection and build up his confidence in you. 

There Is one rule to follow in training a dog and only one: 
Praise him when he docs right, scold him when he does wrong. 

You must be tlaticnt, consistent and firm at all times. 
SHOW HIM WHAT TO DO. Always show .him patiently and 
thoroughly fust exactly what you want him to do. If you want 
him to lie down, push him down in a lying position; show him 
what ''lie down'" means. Keep repeating this until the dog 
learns to lie down without being pushed. 

The dog's mind tires en.o;ily. So five-minute training periods, 
several times a day, will be much more profitable than ham-· 
mcring away at your dog for a long stretch, 

Don't let your dog get away with something one time, and 
scold him the next time. You'll only confuse him. And you 
must always use the same words and tho same tone of voice 
when you scold him. Be firm. 

By .. Rrm," we mean flrm. When you say .. bad."' .. shame," 
or any word you want to use, don't say it in a half-hearted way, 
If your dog gives you that hurt look, don't fnll for it. 

· . Give him lots of praise, too, when he's good. Be consistent 
with your praise. Let him know that you're always happy to 
see him behaving well. Again, use the same words and tono of 
voice whenever you praise your dog. He'll recognize it sooner · 
and respond more quickly. 
HOUSEBREAKING. If you've never had a young puppy before. 
you'll be astounded at how often he has to relieve himself. . 

While the situation sometimes looks pretty funny to an out--­
sider, It can get to be a terrible nuisance. You~ll want to start 
housebreaking your puppy as soon as you get him home, if 
he's old enough. 

Probably the best way to start this vital part of every well· 
bred dog's primary education is to train him to use news­
paper. 

Find a good place, convenient for the puppy, Be sure It's 
out of the main traffic lanes in your home. Put down several 

. . 

,• 

layers of newspapers. Oncp you've s.tnrtcd tra!~,~rJ-· · the dog. 
don't move the papers to some other place. You ldn't like 
it either if the bathroom kept moving iill over the ouse. 

After meals or when the puppy first wakes up, watch him 
carefully. If you see· him start to sniff around or squat down, 
snatch liim up quickly and put him on the papers. 

The trick is to catch him just as he's getting ready to start. 
It's quite a trick, too. Puppies are almost instantaneous. If 
you're too late in your snatching (which will be often), pick 
the puppy up anyhow, scold him and lead him over to the 
paper. 

Don't ever scold him Ior a }.lrevious mistake. It must be done 
immediatelx, after or he won t know what you're scolding him 
for, and he 11 WOrr)! about it. 

This routine will seem disc.Ouraging to you at BrstJ but there 
will come a day-nnd some pupries learn within a tew days­
when he will go to the paper al by himself. On this occasion, 
you must make a great fuss over him. He hns caught on at last. 

Paper training is the first step. Now you can start training 
your puppy to use .the great outdoors. Take him outside at 
regular intervals. II he docs perform, praise him extravagantly. 
(If he doesn't. no harm's done.) 

It will help at first Jo take one of the newspapers he's al­
ready used along. Put •t on the ground in a suitable spot. Let 
the puppy sniff it-it may give him the right idea. 

Take away the newspapers in the house. (Except at night! 
Until ho develops perfect control, nighttime is never really 
safe.) Continue to scold him for any mistakes. 

And one day your dog will come up to you and tell you that 
he needs to go out. Heart bursting with pride, you get up and 
take him out-the Battle of the Puddle is over! 

When mistakes do happen, it is a good iden to have a can 
of Sergeant's Skip-Stain on hand. Urine bleaches cnrpcts­
lenving unsightly spots. Skip-Stain neutralizes this blenching 
action-if applied within 24 hours-and prevents ruined carpets. 
Skip-Stain is absolutely safe on rugs ana kills unplensant after­
odors, too. 

· CHASING CARS. This is · a dangerous habit for a dog. It 
should be nipped quickly and early. . 

One ,way to cure it is to have a Iriend drive past your 
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house. W: · 'your dog clla.41es his C:Rl', have him squirt a water 
pistol in ~·~~~·s £nee. Load it with a mild solution of soapy 
wnter. This will sting but it won't do pcrmnnent hnrm. 
COME WHEN CALLED. Tie a long rope on your dog and let 
him wander off. Call him. The instant you call him, give the 
rope a tng. Jf he does come, pat him, praise him, and rewnrd 
him with a tidbit. 
BARKING. This fs a tough one, Dogs who bark every tiine 
there's a slight noise are nervous dogs and probably have been 
since puppyhood. 

I£ a puppy barks at slight noises, don't scold him. Try to 
re:t.uure him. For instance, he may think he hears a noise out 
In the kitchen. Take him. out to the kitchen in your arms and 
show him there's nothing there, 
JUMPING UP ON PEOPLE. Jumlling np on you is one wny that 
your dog hns nf showing nfft-ctinn for you. This Rnttery mny 
lllea.o;e you, but it may not be so attractive to others. 

If you want to brenk him of this hnl>it, scold him each time 
he docs it. Try ono of these deterrents ns l1e fumtls: Bump his 
chest with your knee. Bump his nose with the Rnt of your 
hand. Step lightly on his rear paws-saying uoown" sharply. 

.J 

·' Feeding 
and 

nutrition 

· In your new role ns dog-owner it won't take long to dis­
cover thnt your dog thinks and talks a great dent about food. 
For the sake of his health, you'd bettl"~r think nbout it, too. 

The way you feed your dog is the most important single 
factor in keeping him healthy as he grows up. Improper feed· 
ing is the direct cnuso o£ many diseasE's, 

There are ns many ways of feeding dogs ns there are dogs. 
Whnt a dog eats is what he hns been trained to cat. It's up to 
you to see that he gets used to the right kind of food • 
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r ·~ . ~ I· DIETS FOF • 'jPPIES. PUPlllcs are psunlly wenncd when they · t, Dogs can digest starch pnd sugar .. as well a~,,.;-·· .. do-pro· . 

I are about ~ree\cs old. However, at three or four wee\cs. they vided the starch is coo\ccd. ·l,.; : 
. · may get cow s milk with an egg beaten up in it, in addition Fat is not harmful to dogs. Some hard-working dogs can 

· to their mother's milk. digest rations with up to 50~ fat. I When they're six weeks to two months old, shredded meat 1· Milk and candy do not cause worms. Worms are caused by 
i or, preferably, a prepared dog food may be added to their worm eggs, which . .nre not found in mille or candy. 

menu. A pu y needs four feedings a day until he is around Garlic C:loes not elimfnnte worms. I six months ofS, at which time two meals a day will be enough. There's nothing wrong with a dog gulping hfs food. Dogs do 
When he grows up, feed him only once a day. .. that naturally, and the stomach ta\ces care of it. 

I DIETS FOR GROWN DOGS. Many lending dog food experts I Dogs do not need to chew hard food or bones to keep their 
l recommend feeding only mcnl-type foods to your dog. There I teeth sound. Chewing bones docs help remove tartar from 
l are many well-tried and tested brands available. the teeth, though. . 
i ' These meals contain meat, organs, bone, and often ftsh1 ! Different breeds of dogs do not need different foods. Toy 
1 with simply the water removed. They are dependable ana 1 breeds eat exactly the same foods as Great Danes. 
1 nutritious, but dogs not raised on them from puppyhood often 1· YOUR DOG NEEDS VITAMINS. You may feed your dog most 

· have to be trained to eat them. carefully and conscientiously. But it is stlll possible for him 
I Canned dog foods of many brands are also excellent, and not to linvo the right vitamin balance in his meals. Like any-
1 the dog may like them better. j' one else, dogs can eat their fill and still be vitamin-starved. 
I If you 1>rcfer to pret>arc the dol(s food yourself, or use · Lack of the proper vitamin balnncc in the diet can lead to i table scrn1.,s, feed him fresh, raw or cooked meat daily (bee£, : serious diet deficiency diseases. You cnn make sure you are 
• hamburger. veal,lnmb, or liver).l 0 supplying your dog with important vitamins by supplement-! At lenst hal£ his diet should be meat. nlthough £resh cooked ing his feeding with Sergeant•s Vitapet Tablet1 or Vitupet 
1 ftsh, cottage cheese, milk or buttermilk can be used. These 1 Powdur. 
1 can be bulked up with cereals, cooked rice, and vegetables. 
! HOW MUCH SHOULD YOUR DOG EAT? You'll have to use I 
I your own judgment. Don't let the dog decide for youl He'll 
l cat you out of house and icebox if you let him. · 1 

I 
Watch his weight nnd figure. If he stnrts to develop .. mid- ..;. 

dle-nge s rend,"' >ut him on a strict diet. He'll put on a big · 
show an~ tell all the neighbors that you're starving him to r 

t death, but don't let him wear you down. Be firm and tell him 
1 ° it's for his own good. 1 
1 If he gets finicky about eating and ju~t picks at his fo~d, : 
· he may be overfed. He may also be sack and not fcehng · : 

hungry. I 
FEEDING FALLACIES. Thousands of people have mistnken ! 
notions about dog feeding. Here is the lf¥th about some of : 
the commonest fallacies. · • 

Dol!S do not hnve to hnve raw lean meat, They thrive on ' l 
cooked or dried meat ns well as on raw. 
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! Vltapeti" _?leta and .VItapet Pou:tler are balanced multi- !1·• ! vitamin p~:ations based on studies in dog nutrition. 
i The daily use of Vitapet Tablet.s or Vitapet Powder will ~~ 
1 promote good growth of sturdy bones and teeth and help i>. 
• guard puppies against rickets. Ther will help keep older dogs l 

in tip-top shnpe. In addition, use o Vitupet Tabltta or Vitapet 
Po.wder helps promote a glossy coat and healthy skin on all 

I . ; 
: 
' 

dogs and cats too. ../ 
These supp\ements stimulate lagging appetites, They help 

prevent the serious diet deficiency disease "blnck tongue.. ~ r:."roomi·ng 
and aid in its treatment, And they help increase your dog's 1 'U · 
resistance to colds and other ailments that n1ay lend to ; 
serious trouble, l 

Vitapet Powder-containing vitamins and n1inerals. too- · 
is simply sprinkled on the food at mealtime. Vitapet Tablets l 
are easy-to-take tablets. i 

Daily use of Vltapet Tablets or Vltapot Powder supplies: 1 
1 

VItamin A , •• enough to P-romote good growth, to pre\o·ent j 
certain eye changes that leaa to night blindness, to increase : 
resistance to disease. : 

Thiamin (81) , •• enough to stimulate lagging appetite that ; 
results from deficiency of thiamin ( B1) in the diet, and to : 
help prevent types of nervous illness. ' 

VItamin D ••• enough to help prevent or treat rickets, to · 1 
help the growth of sturdy bones and sound teeth. Important j 
to the pregnant or nursing femnle. 

1 
Dogs,.like most. of us, have n great don) o£ self-rt!spcct. 

Riboflavin (83) ••• a necessnry fllctor fn promoting normal · Thev don't like to .go n1·on'nd in a dirty, crumpled coat. 
growth nnd a good condition. · . · They like to smell nice. (Unfortunately, humans dll not 

Niacin • , , to help prevent "black tongtie•• and afd in its · : always agree with dogs about what does ~mcll nice. ) 
cure. ( s~e page 25.) 1 We like clean and well-groomed dogs. And w~ like them 

Minerals • • • both also contain mlnerals to fortify the I to smell nice, too. {Our kind of nict=, nut the dog•s.} 
blood, help maintain good health and also promote a glossy coat. : But dogs are like children in many ways. We can't e~-pcct 

our dogs to hop happily into the tub every Saturday night, so 
we have to make sure that they stay socially acceptable. 
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BATHING. There's nothing like a good bath for your dog! But 
haphaza1·d or incorrect bathing of a dog can ruin his coat and 

· his skin, It is important to use a good cleanser_you're sure is 
free from irritating alkali, or harsh detergents. Use Sergount'1 
Skip-Flea Soap, Sergeant's Skip-Flea Shampoo or Sergeant'a 
Creme Shampoo. 
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Skfp-Flca Soa11 is made from mild, bland ingredients. It's oil 
base ndcls R glossy sheen to the dog's coat, and tends to keep 

. his skin soft and healthy. 
Sergeant'' Skip-Flea Sltampoo or Sergeant's Creme Slunn· 

poo contain a unique combinntion o£ shRm~o ingredients 
and conditioner which leaves your dog's hair clean and silky. 
It is cs~ccinlly recommended for those who nrefcr a liquid 
soap and for usc in hard-water nreas. It benutifies ns it cleans. 
It leaves no ring .around the tub, 

Sergeant's Skip-Flea Soap, Sergeant'• Skfp-Flea Shampoo 
and Sergeant'' Creme Sltampoo clean his coat thoroughly. 
They make an abundant, creo.my lather tbat bubbles all 
through the dog's coat. 
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They d~stroy dog odor•and substi-tute their •tf plean, fresl. 
aroma. · ~ 

All three products get way down to the hair follicles and 
wash away dead, lifeless hair, along with dust, flea dirt and 
eggs, .r .. ., 
CLEANING WITHOUT WATER. Next to a bath, there's nothing 
like a quick cleaning every week with Sergcant'a E-Z Croom. 
It offers you the great convenience of an aerosol instant lather. 

E-Z Groom cleans your dog without tubbing. Just rub it in 
and wipe it off. It halts doggy odor, kills fleas and lice, and 
leaves his coat sparkling clean. 

Sergeant's Skip-Bath is a liquid which also cleans your dog 
without tubbing. 

It takes mere minutes to use, and leaves your dog's coat 
piney-fresh and parasite-free Ut> to n whole week. 

Both of these grooming aias tnke the work out of dos;t 
cleaning in the summer. And they reduce the danger of chills 
and colds in wintertime~ 

DRY CLEANING. This is another Sergeant•a way to clean your 
dog, It is specialJy vnluablc for sick dogs. very old dogs and 
puppies. (Puppies should never be bathed in water until they 
are at least three months oltt) Sergeant's Dry Cleaner is a 

· spccinl flOWder designed to dean and deodorize. It is per· 
fectly snfe for your dog and easy to use. 

Just dust it on-rub into the cont-nnd bn\sh it out. It is an 
ideal cleaning method for cold weather-there is no danger 
of your pet's chilling or catching cold. 

CLEANING THE EARS. Don•t ever put water in your do~'s 
ears. Dip a cotton swab in a one-to-ten solution of a suitable 
disinfectant, squeeze and wipe out the inside of cars. Fol· 
low with dry cotton. 

BRUSHING. Sergeant'• Dry Cleaner is an aid to better groom­
ing. Use it each time you brush your dog. It cleans and rc· 
moves "doggy" odor. Place your dog on a table or box for 
combing, brushing or grooming. He will leam to enjoy it. 
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PLUCKING • tcking ts a. ham1less ~way to remove dead and 
loose hairs~1my tools for plucking are available in stores. 
Son1e t>Ct shotlS ha\le ~)lucking and clipt>ing services. · · 

Never clip the dog s coat close to tha akin, Too closu clip· 
.. ping does not help the dog avoid summer discomfort. There is 

aanger of cx_posure and sunburn of the tender skin. It creates 
itching and leaves him a prey to insects. 

Long-haired dogs whose coats have be<.'Ome too badly 
matted had best be clipped if they cannot be combed. 

Short-haired or wire-haired breeds are either clipped or 
plucked when warm weather. comes. · 
TOE NAILS, If these grow too long and curl under, they 
should be clipped. Clip off the curl and no more, as you're 
likely to cut into the quick • 
SHEDDING. Dogs normally shed their winter coat in the 
st>ring as the days get warmer. The coat is restored in the fall. 

Constant shedding is Uliually found in house pets which arc 
kept indoors in the wintertime. One of tho chief cau.!llcs of 
shedding is \'itamh\ deficiency. Sergeant'' Vitapet Tablets or 
Vitapet Powder hell~ to reduce the condition. Other causes of 
shedding may be: Ktet>ing the dog in too hut a place, Over· 
feeding. Scrutchlng due to dirt, fleas or lice. Lack of exercise. 
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In sickness lU 
..~ anclinhealth 

For better or worse, you've taken this dog to be your pet. 
And with the dog has come responsibility, Your dog depends 
on you for proper food and grooming. When he is sick he 
needs your help. . 

How do you know he's sickP Not by the tempM"ature of his 
nose I I The noses of perfectly healthy dogs are often dry and 
hot, while seriously sick dogs can still hnve cool, wet noses. 

The one really necessary item in your dog's medicine chest 
is an ordinary rectal thermometer. 

The dog's normal temperature runs from 101° to 101.5°, 
To take his temperature, lubricate the thermometer and in· 
sert it in the dog's rectum. Leave it there, keeping the dog 
quiet and cn)Jni for whatever time is specified by the makers 
of the thermometer. This is usually two minutes. 

If there is fever give the dog aspirin; ono tablet, one to 
three times a day. This helps reduce temperature, makes tho 
dog feel better. v 

Many ailments can affiict your dog. In the sections thnt 
follow, we cover the most common ones, and the ones you 
can trent easily nnd safely nt home, 
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·worms 

\Vorms o.re usually the .first pmblem tho.t the new dog 
owner hns to face. . 

Lnrgo roundworms rob pu_ppies of tho nourishment they 
need for a healthy, hnp!)y life. In mature dogs, worms sap 
vitality o.nd heo.lth. They lower the dog's resistance to disease, 
or m11y prevent his recovery from another o.ilment. 

Your puppy's hco.lth depends on you-start him right. 
Tho simple fo.cts o.bout worms arc these: 
It is so.fe to so.y thnt every dog will have worms at some time. 
Dogs pick up worms through no fnult of theirs or yours. 
They get them from the ground or from insects. They can 

get them from rubbish or other dogs. 
With rnro exceptions, every puppy is bom with worms 01 

gets them within n few days. . 
Every normnl puppy should be wormed after weaning, at 

o.bout fivo or six weeks. 
As n dog grows older, these parasites co.use him less trouble 

nnd discomfort, But they can always lower his resistance, make 
him susceptible to disease. By stealing your dog's vitality and 
good spirits, worms rob you of much o£ the pleasure of his 
companionship. . 

Tho most common types of worms affecting both puppies and 
grown dogs are lnrge roundworms, hookworms Rnd tapeworms. 

When you nccet>t a new puppy, find out if he's been wormed. 
If not, start him right and worm him to insure his health. 

Worming your puppy or dog at home is now easier than 
ever. Symptoms o.na treatments are described below. 
LARGE ROUNDWORMS (ASCARIDS). Nearly every puppy 
must be treated for these wonns at an early age. The worms 
nrc often passed on by tho mother before birth. They can be · 
fatal if not destroyed. · · . 

The roundworm is from 15 to 8JS inches long, It is about 
1/16 of an inch thick nnd white. 

Symptoms; Puppies show digestive disturbances, bloated 
atomnch, nnd a cull and lackluster coat o.nd general ap-
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· pearance. ~ature dogs hllve the same sympt<r;-·Jto a lesser 
extent. ,_.,. 

Sometimes you'll see the roundworm itself in the stool or 
vomitus. It may be coiled up like a watchspring. 

Treatment; Sergeant's Wonn-Away is the result of a recent 
discovery, It gives dog owners an easy, safe and sure wny to 
control largo roundworms, Just mix it with the doJ(s regular 
food, ns directed on the package. There are no messy after· · 
effects. · 

Don't let lnrge roundworms ruin Y.OUr puppy's health. Get 
him off on the right foot with Sergeant's Worm-Away. 
HOOKWORMS. The hookworm is whitet. about )' an inch long 
and very thin. Hookworms are especially dangerous because 
they attach themselves to the intestines and feed on the dog's 
blood. 

Symptoms: Your puppy or grown dog may look anemic. 
His gums will be nearly white. A puppy may show a rapid loss 
of weight. The animal becomes more and more listless. There 
may be dinrrhea. 

Hookworms nre nlmost never seen in the stool or vomitus. 
but there may be traces of blood. 

Treatments If your pup~y or dog shows symptoms of hook· 
wonns, give him Sergeants Puppy Capsules if he weighs less 
than 10 pounds. Dogs 10 pounds or over should have 
Scrgeant'8 Sure Shot Gapsules. These remedies will also take 
care of large roundworms, if they are present, 

After wonning, give your dog Sergeant's Vitapet Tablets 
or Vitapet Powder. They will help build good rich blood. 
TAPEWORMS. These are elongated flat worms, mnde up of 
many segments. They grow to n length of one or two feet. Pup· 

·'pies seldom have them before 3 months. We do not recommend 
· tapeworm trentment before then. 

S)'Jilptoms: Poor appetite and disturbed digestion. Restless· 
ness. Lusterless cont and eyes. Scnly skin. In severe cases, 
there may be diarrhea, cramps tu1d nervousness that seems 
almost like a fit. 

The best evidence is to see the actual segments of the wonns. 
They look like brownish grains of rice when dry and have a 
pinkish color when fresh. You mo.y sec them in the dog's bed-
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dins:c or sto~\. •. ~ sticking to the hair' of his hindquarters. You 
may sec 'the ~ihcnts before noticing the symptoms. 

Trcatmenh Use Sergoant'a Tapeworm Moalclne. See direc-
tions on package. · . · 

Tapeworm eggs or larvao nro carried by fleas and lice. As a 
preventive measure. keep )'Our dog free of fleas and lice with 
Sorgeant'1 Sentry Collar, Flea and Tick Spray or Flea and 
Tick Powder. · 
WHIPWORMS. These parasites do not always produce clear-cut 
symptoms. The stool may be soft in one passage and 6.rm in 
the next. There may be cramping. · 
HEARTWORMS. These worms live in the doH's heart. The lar­
vae are carried by mosquitoes, fleas and ticks. Commonest 
symptom is rapid fatigue, 

Whipworm and heartworm must be treated by a veteri­
narian. 
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Scratching and slcin troubles 
SCRATCHING 
FUNGUS. Your dog's scratching may not all be caused by fteas, 
ticks or lice. Research has found that a lot of this trouble 
starts with itching fungus. · 

The fungus may come from contact with weeds, grass or . 
shrubbery when your dog plays outdoors. The fungus spores 
enter his skin through old ftea bites and irritate him. He 
seeks relief by scratching. This condition is. bothersome to 
your pet nnd to you. 

Sergeant's Flea and Tick Powder relieves your dog of the 
fiery itching of this fungus infection. Tho powder contnins 
a new "'anti-scratch.. ingredient which checkS the fungi, 
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FLEAS. Nearly all dogs and ·pu~pfes have fleas at some time 
during the year. You can see fleas on a dog quite easlly­
hoJ.?ping abOut or on the inside of the thighs and on the 
abdomen. Sergeant' I offers a choice of three difFerent ·methods 
to eliminate both fleas and ticks: the old established Flcn 
and Tick Powder, the convenience of the Flea and Tick aero-· 
sol spray nnd the newest nnd most modem Sentry Collar. 

· At tho first sign of Rens get Sergeant'r Sentry Dog Collar, 
a narrow plnstic collar worn next to your doffs regular collar. 
It kills fleas nll over your dog for three months, killing nll new 
fleas thnt may get onto your dog. Sentry Dog Collar per­
meates every hair on your dog and even kills fleas in his oed. 

Regular use of Sorgeant'r Flea and Tick Powder will keep 
)'our Clog free of fleas. And remember that fleas are worse 
C:luring the summer. A dog can pick up new liens anywhere. 

Sergeant•, Flea and Tick Spray (aerosol) contnins an ex­
clusivo fonnuln in an easy-to-use, modem package. Kills fleas 
fast, checks scratching, repels fiying insects, and lanolizes 
~~co~ . 

Flea eggs fnl! from the do(s cont nnd hntch in his bedding 
or in cracks in the floor. They mature fn from two to five weeks. 

Wash his sleeping quarters wJth a suitable disinfectant. It 
will help to keep the fleas down. 

For your dog to stay fica-free, it fs important that he should · 
be kept clean. I 

II 
LICE. Lice ore greater disease c~ers than ficas although not 
as common and harder to diagnose. Examine the dog under a 
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strong light. Lice are small but thefr.onits (or eu,.,.. ore easier 
to see glued to the hair. 

Use Sergeant's Flea and Tlck Powder daily for 3 days. 
Then the powder will be on the dog, waiting for new lice 
to hatch from tho nits. Be sure to dust Sergeant'B Flea and 
Tlck Powder in his sleeping area. · 

I@! 
~~ 

TICKS. Ticks are not only n n~tsancc{to dogs and their owners, 
but they ore a menace. Several ticks_. including the American 
Dog Tick (often called the "wooCl tick••) Bre carriers of 
Rocky Mountain Spotted Fever and. other diseases. Ticks in 
some sections are becoming a disgusting nuisance in homes. 
This is a further reason for eliminating them from nil dogs. 

· Ticks pass through three stages: Tho small. six-legged seed 
ticks. Larger eight-legged nymphs. And finally, tltc largest 
adult stage. Only tho adult females become engorged ( swol­
len) with the dog's blood. 

Both Sergeant's Flea dftd Tick Powder and Flea and Tick 
Spray (aerosol) contnin special combinations of ingredients. 
They will rid__your dog 9f both the American Dog Tick and the 
Brown Dog Tick quickly nnd easily. They oven kill the largo 
swollen ticks. · · 

Sergeant•, Skip-Bath nnd Flea and Tick Powder are also 
helpful in killing ticks and will keep them off for up to a week. 

Sergeant'• Sentry Dog Collar also aids in tick control, es-
1 pecially in the neck area. It controls ticks for eight weeks. 
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SKIN TROUBLES 
.. SUMMER ECZEMA." So called "summer eczema" fs n condi­
tion of itching skin which mnkes the dog scratch. Patches may 
appear in tho dog's coat. The hair may fall out. The dog 
spreads the initation and makes it worse by scrntching and 
biting. Fleas and lice help spread it, too. . 

This itching of the skin may be due to many causes. Dirti· 
ness, digestive upset, constipation, dampness and hot weather 
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are among· }:auses. However, mcst "summer eczema" sbuts 
with exter~llfections which can be prevented and cured. 

Treabnent. Sergeant's No Itch has proved highlr ·elfective 
in relieving the itching, burning and soreness o so-called 
"summer eczema." It is non-greasy and has a pleasing odor. 
You'll find it easy to apply. 

Don't walt unttl painful, unsightly spots appear. If there Is 
no sign of fleas or Bee, start treating with No Itch as soon as 
you see your dog scratching, It may well save him a lot of 
unnecessary misery, . 
MANGE. Two forms of mange are found among dogs: Sarcoptic 
and FolUculnr. Sarcoptic Mnnge is the more common. It nearly 
always starts Brst around the face, neck or shoulders. It can 
take the fonn of red pustular spots or dry scaly ones. Itching 
is intense. 

Sarcoptic Mnnge is caused by parasitic mites and is con· 
~agious. So keep your dog away from other dogs showing 
abnonn:ll skin spots. . . 

Trentment. Use Sergeant'• Sarcoptlc Mange Medicine ns 
directed. · 

Keep your do(s sleeping quarters clean. Wash such acces· 
sorics as his collar, comb and brush in a aolution of a suitable 
disinfectant. 

If your dog does not respond to treatment within ten days, 
consult a veterinarian. He may have Follicular Mange. 

Follicular Mange, Another parasitic mite causes this disease. 
They burrow deeply into the skin. 

Commonly known ns Red Marige, the disease devclo_ps 
gradually. Bare round spots show around the face, legs or body. 
Then small hard blisters like pimples appear. 

· As the disease advances, the (lol(s hair drops out. His skin 
thickens, dries and cracks. It acquires a strong offensive smell, 
Itching is not as severe as in Sarcoptic Mange, but the dog 
licks himseU afrcat deal. · . 
. The depth o the mites' channels under the skin makes Folli­

cular Mnnge difficult to treat. A veterinarian can make a posi• 
tive diagnosis and recommend treatment. 
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Vir\IS diseases 
THE DISTEMPER COMPLEX. Of all the diseasc:s do"'s can get, 
those included in· the "dh,temper complex." are the most 
da11gerous. 

Often called Uus ••g,·\lat scunrge of dogclom," tmu distemper 
is only one o£ many \'irus dh;eases in t.bis g1·out>· 

Howe,·er, the symllloms for all of them are similar. Their 
· prevention and treatment are h~ically the same. 

Few unvaccinated dogtJ reach one year of agu wi\bout lUl.\"· 
ing had at least a mild case of diste1nper, It is n1ost common at 
abOut seven months. 

Healthy dogs get distemper us well as unhealthy olles. How· 
ever, we know that puppies in the best of bealth have a bdtter 
chnnce than puppies that are sick, ill-fed, cold or dirty. 
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Anemic~: .. y or rickety puppies may not survive an attack 
of distem1 e sure your puppy is properly fed and kept free 

. of worms r the moment you bring him home. 
Immunization is not 100% effective, because of the variety 

of "distemper" viruses. But be sure to consult a veterinarian, 
nnd have your .puppy vnccinnted. There's a very good chance 
that it will snve him from serious trouble. 
KEEP YOUR DOG OUT OF INFECTED QUARTERS. Distemper 
and the related diseases are highly contagious. They are spread 
directly via the breath and excretions, But there is also some 
danger of a dog's becoming infected from the place where a 
sick dog lived. . · · 

We do not know how long the virus can live outside the dog • 
So ~cep your pupp)' home a!ld away from other dogs, at lenst 
unbl he hns been safely vaccmated. · -

· Symptoms, The following symptoms are common to all the 
diseases of the distemper complex: Fever, Shivering, Listless· 
ness. Vomiting, Loss of llllpetite. Fits. Running eyes and nose • 
Cough. Diarrhea. 

Unfortunately, these symptoms are also found with severe 
worm infestations. So it fs pften impossible to make n correct 
diagnosis in the early stages. 

Treatment. Treatment of distemper is sbn_ply treatment of 
the symptoms. If his eyes run, treat his eyes. If he has diarrhea 
trent the diarrhea. If he vot,nits or coughs, treat these symptoms: · 

When your dog gets s1ck he gets depressed. The pulse is 
retarded. The whole system becomes sluggish and tho pntient 
is likely to give up. Veterinary hospitals offer the best In medi­
cnl treatment, however, there is no substitute for a dog's homo 
nnd master. During n depressive disease, your dog needs you, 
He needs the comfort, cheerfulness ana pence of mind you 
alone can give him. Cnreful nursing is very important. 

At home your dog can be kidded out of his depression. Fre­
quent kind words, a back rub and pats on the head by someone 
he loves and trusts make all the difference in the world. 

Food is importnnt. You can often coax him to cat when 
someone ~lse would fail. You should try all kinds of tricks to 
make him eat, to give him strength. 

Very often a sick dog will refuse food altogether. If he does, 
feed him by hand, If he won't eat meat, try milk, soft-boiled 
eggs, flsh or cereals, or prepared dog !ood. And give him 
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vitnmins-Sergeant'.r Vlta~et Tableet or Vltap~ ,owder. 
Feed him anything that's nourishing. If h~'uses every­

thing, he must be force-fed. This is done with h 1ds. You may 
feed him broths, beef extracts, fruit juice, or mi k. As a stimu· 
lant, give coffee or whisky with water. 

Force-feed liquids as you would feed Uquld medicines, Set' 
instructions below. Give the dog a chance to swallow after 
every teaspoonful. • 

Keep your patient wann. Wannth is one of the most im· 
portant things to consider. The sick dog must be kept out of 
drafts all the time. Do not exercise him or allow him too much 
freedom. He should not be let out of the house unless he re-
fuses to relieve himself on papers in the house. · · 

If you have to take a sick dog out, be sure to keep him out· 
side only long enough to attend to his functions. If the weather 
is chilly, put a coat on him. Make sure it's a coat that covers 
his chest, not just his bnck. In really cold weather, you should 
keep n coat or flannel cloth over him at all times. Add an extra 
one at night if tbe house gets cold.· 
AFTER·EFFECTS OF VIRUS DISEASES. Some oE these viruses 
invade the dog's brain and produce an inflammation ( enceph· 
alitis). If your dog is recovering from a virus disease, watch 
him careEull)r, He !llJlY develop chorea, or "St. Vitus' Dance." 
This comes from damage done to the brain by the virus. Al­
though chorea is considered incurable, recent work with new 
drugs shows promise • 

There are many different symptoms: Convulsions. Twitches. 
Blindness. Sleeping sickness. Loss oE balance. A tendency to 
walk in circles, always in the same direction. 

The extent of the damnge determines the dog's chances of 
recovery, Don't destroy him until you see what course he will 
take. Perhaps after the inflammation bas gone, the symptoms 
will decrease. Perhaps he'll outgrow a twitch. 

· Too often, dog owners give UJ? when their dogs are suffering 
because it is commonly believed there is no hope. As long as 
there is lire, there is hope-that's 01,\r stand. Don't underesti­
mate the part that human nft'ection and time plays in all dog 
illnesses. · 

·INFECTIOUS HEPATITIS. This virus disease is transmitted in 
the urine of infected dogs or healthy carriers, It is hard to tell 
this disease fro~ distemper: 
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Symptou· • very similar; the chief difference is that the .. • 
a1)pelite r · s good in·hepatitis:In distemJ,Jer, loss of ap. 
petite is a s tom. . 
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t· A vetel'inadan can use a combination distemper-hepatitis 

vaccine to help protect your dog against both dbease~. · 
HOW TO GIVE MEDICINES 
Your dog must be made to take medicines. and there 1s a · 
right way to do it. Always follow medicine directions carefully. 
Nevea·let a clumsy or careless person give medicine. 

Lift your dog onto a table. Most dogs are more docile iu 
this position. Or else back him into a comer and have someone 
hold hin1 lightly between his knees.' ' 

To give capsules and tablctlt, First grasp the dog'8 Ul)per 
jnw with your left handi pressing his cht~eks inward to cover 

. tho teeth. He will not c ose his mouth as long as lle is held 
like this. 

Hold t11u capsule hctween the thuntb and lirst linger of your 
right hand. Push it iU far back into tbe do~t's mouth as you can, 
Close his mouth with both hands and ~troke his throat gently 
to make him swallow. 

Ne,·er allow the capsule tl) break. 
To gin lhtufd Jncdicines. Pull out tho dog's lower lip to 

fom1 a pocl.et. Pour the lictuid from a Slloon into this pocket. 
Xeell the dol(s head slightly raised, and stroke his tliroat to 

encourage swa11owing, . . 
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Dogs are smart and they're ci\'flized. 'fbey act in movies, 
they even wear rhinestone collars and mink coats. Dnt when it 
comes to eating\ they nre notoriously J)-U-M-n (we spell it for 
fear the dogs wi 1 henr). 

They don't e\•en have common sense about what they ent. 
They•Jl nibble at anythfng and e\'erytbing that comes their 
way. I£ it's ~onous or just plain inedible\ why, aU the better! 

Puppies are even worse than their elaers. When you sec 
· some of the things old and quite respec~nble dogs eat. this 
sounds incredible. But that•s the way dogs are. You just ha\'e 
to live with it. 

Naturally this lets tht>m In for all sorts of ~tomnch ut>~cts. 
Many of these upsets nre minor. If your dog ents something 

that doesn.'t agree with him (and he will. for sure), h(" will 
vomit and thnt's all tlu~re is to it. He may \•omit after drinldn!( 
water or after violent cxcrcba following a 1neal. 

' Traveling too much mny up~et his stomach, too. A mild 
sedative as prescribed by a veterinarian mny he helpful before 
starting n long trip. 

If a dog vomits once or twice but seems to fel"l all right 
otherwise, don't wol'l")' about it. But if he continncs to von1it, 
look for the trouble. 
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~t·natur Vt.•st, of Misl'inuri, was ur~ccl h)• thc ntturneys in n 
du~ Cil!.l' lo lwlp tlu.••u. Vnhnninuus evidcncu wns inlroc.htcl!d to 
~>l•ow that the.~ dd t•ndant had shot the dog in mnlicc, while the 
olht-r t•\·id,·nc~ \\'t'lll tu shuw that the dog had attacked the 
drf,·ndant, Urged tn ~peak, Vest nrose, scnnncd the face of c;tch 
jurym.&n for a muml!Ut, nnd said: 

"'Gl'ntlc·mc.•n o( till' Jury: Th~ hcst frit!ncl a m•m ha~ in the 
WUIItlmay turn ngainst him and hcl.'umc hi~ l'ncmy. His sun ur 
dnuJ.lhlt>r th:~t hl' hns n•:trcd with lu\·ing c:nn! may pro,·u ttn· 
graldul. Thu.sc who nrc llf.'Urcst and ch:nn·st tu us, thnsc whom 
\\e trust with our luiJ>pincss uud our guml name, mny hcc.:umc 
trniturs tu their (;&ith. The muncy that a man h••s he mny luse, 
It IJiclt away fwm l1i111, lJcrlwJ)li, whl'n he: needs it must. A 
111.1n's rcJ•ul;atiuu na.1y he sacrilic.:L·d in u mouu:ut of i11·cnn-
5idL·u·d action. The &wuplc \\ ho ar~ pmuc tu (all on their knees 
to do n.~o honur \\ Jwn "tu.:c~M• i.~o \\ ith us m.ay 1Jc the first to tluuw 
the ~otuuc of n1aht·c when fuihue sc:lllcs its douds upun our 
hl'ulls, 

.. The one c.hlluluh:l)· unselfish I ricnd that nMn c·an h.a\'c in 
thi1t selfish worJJ, thu one thut never deserts him, the one that 
never pro\'C:S ungrntcful or treacherous, i~ his d<lg, A man's dog 
stand• by hirn in lU'OSl,crity and poverty, in health and sickness. 
He will sleep on the cold ground, when the wintry winds blow 

·.' 

and the snow drives 8ercely,it only J- may be nt>•• "Is mn.ster's 
side. He will kiss the band that hn:' 'ood to of ,e will lick 
the wounds and sores that come : •ncountcr ~ •••• the rough­
ness of the world. He guards the s1 .. ep of his pauper master. as 
if he were a prince. When nll other friends desert. he remains. 
When riches take wings and reputation falls to pieces, he is as 
constant in his love · ns the sun in its journey through the 
heavens. 

..If fortune drives the master forth an outcast in the world. 
friendless and homeless. the fnithful dog asks no higher priv· 
ilege thnn that of accompanying him. to guard against danger, 
to fight his ent>mics: and when the Jnst scene of all comes, and 
death tnlces the ma.<;tcr in its t-mbrace, and his body is laid 
away in the cold ground. no mnttcr if all other friends pursue 
their way, there by the l(rnvcside will the noble dog be found, 
his head between his paws, his eyes sad, but open in WAtchful· 
ness, faithful and true even in death,'" 

SenAtor Vcr.t sat down. He had spoken In A 1ow voice, with. 
out nny gesture. When ho finished, fudge and jury were wiping 
their eyes, The fwy return~ a verdict in favor of the plaintiff 
for $500, He had sued for $200. 
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But cn•.......,~ncrn11y d· :."t nt•c!tl. much training, Thcr nre 
nmong ttu. uwst nf animals. Tht•y seem lt'ss ~mntionn thnn 
dn~s nnd ru-'"tl h•ss n•stmint. And llll'y nrc almost nlways polite. 

Cuts Ji\•c nnd lt•t li\·c. Th~y graciously aCCl!pt food nnd 
slu-ltt·r. reJJaying yuu with llwir dignifiC'd prc!scncc, 

Thrsc tJnulitit.•s nf self-rl'li:mcc, indt.•pt.•ndcnc.·e nnd decem\• 
th•c• di~nity nppc.•nJ tu mnny pcoplt,, Many utlwrs prcfc•r the 
niTt•c.·tion und wnrm c.·cmltHmionship thnt n dng cun give, It's nJl 
n ruattc•r nf pt·rsunality and tn!!lt•. In spite o£ the tr:ulitionnl 
cnmity hc·twc·~n dn~s nnd cnl!;, they often Jive lnl,tf•ther very 
hntJt>ily. 

Cnts di~Jikr nny litJUid medicine, so it is better to gh.·c them 
tahlc·ts nr caJisulc.•s. 

\'nu nwy ~in• n t"nt St•r~:rnut's ViltliiCI TtiiJict.t or Viltll,et 
Purn/c•r, tmt• dno;c• pc•r day. 

Tu c•liruhwh• large• ruundwurms ( nscuricls) or hookworms, 
gi,·r St•rut•tml'.t I'"I'I'Y c;,,,,,.wlc$, 

St•rut•tmt'.v Ttl/ll'll'fiTIII 1\lt•tlit:irw, F.-Z Gmom, Dry Clemwr, 
Eye Oi,lmcut, No /Ida, C"11~la Alt•tlidnc, tmtl Lllxtltivc Tt~blets 
nrc• 5Uit:thlt• fur COlts. 

Sc•rurtml's Flt'tl mul Tick Puu:tlcr nnd Skiii·Rlltll nre NOT 
suit:thlc• fur t•:tlli. 

S(•rurtml's St•ntru C11t Cnll11r is the rnnst mndc.•rn llf)•fo·dntc 
fJf"n killl:'r fnr c:tts. It kills Ileus uiJ O\'cr your cut mtd keeps them 
olf fur tlm•e full montlts, )u!lt buckle it un und liens nrc gone. 

Scr~ctmt's Ctll l,.lcta Pmvtlcr tuul Ctit Jo"lct1 S1m1y nrc nlso 
effective products dc.•\·clopt•cl cspccinlly for killing ficns on cats. 

----------~ ...... -------................................................. ~ 
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They kiJI f1ens quickly and provid., Jong-la.~tf·'"-"'frectiveness 
against rcinfestntion. 
EAR MITE OF CAT. This tiny parasite is often found in one 
or buth t~nrs nr thl' cnt. It c.·nn be seen in the cnr canal where 
it cnu5t's inlt·nsc itching nnd shaking of the head. It does not 
w:mdc.•r frnm tile cars. 

Treutmont. Clc·sm the ear with a cotton swah dipped in olive 
or mitll'rul nil. Aftc.•r dt!nning, insert down in the rnr sl'veral 
drops nf Scr~cmat's l~M Creme. l'la<.'C smnlJ pir.cc o£ cotton in 
cur fur u ft•w mittnl<'s tn tnlw UJ> nny exc<·ss. Rt>Jlf'Rt trcatrncnt 
daily. l''nr n swollf'n car flnp, consult a vt•lt•rinarinn, ns surgery 
is the only cun•. 

If you usc Sl'rgrnnl"s Sarcoptk: Mange All'dicine nn a cat. 
dilute it with 4 or 5 pnrts of olive! oil. AprJiy only once a day 
to nbout fltlC•fJURrfc.•r o( th~ nffl'Clt'd nrt•n nf UO(' time, 

Ser~ctml'& Ctll Jo'lcn Porvtlt.or, nn t·ffrc:tivc 11rnduct dcvrlopcd 
cspccinlly for cntl'i, is p:articularly rccnmmrmded. It should also 
be sprinklt!d un the Qat's sll'f'ping •Juartt•rs. 
CAT PLAGUE. Jnfcctinus g:Lc;fr(U'Iltcritis (nftcn cnlttod "cat 
plague.'' "cat dist«'mJ>cr" ur "infct"tinus enteritis") is nn acute, 
infc>l'tinus nrul highly ·("lmtuginus clist'asr. nmunf( t·ats. 

Thf' S)'tnplnnu nrc listh!ssm•ss, high t«"mpc•r:thrn!, \'nmiting, 
itl('nrlst:mt dinrrhL•n, nnd complete lack of appetite fur either 
solids or li•ruitls. 

1'he mortality is high nnd death often occurs in from 24 to 
48 hmtrs uftc•r the first symplnms RJ>I>t•ar. 

In tl1e c:uly stnl(cs nf the di!lcase, a veterinarian can give 
antibiulics and sc•rum. This often can save tho eat's life. C11ts 
can he irnmunizcd agninst the disease by use of vaccine, If 
an outbreak occurs, consult a \ctcrinarian immcdintc:ly. 
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A few h'-, before whelping shP. will act restless. She may 
whimper a 1oan or cry n little. She will pick out a place of 
her own for lf1C whelping ••. let her do it. Don't try to move 
her Into some spot you may think would be more suitable. 
When she finds her spot, leave her alone. Just hope it isn't 
under your bed or in your cJosct among the shoes. 

WhC'lping may tn'ke R!l littlt! ns hnlf nn hour or as long as 
fourteen hours. If yonr dog seems to bo in trouble nftcr four 
or five hnurs nf pain with no result, cnll n veterinarian. 

After wlu•lping, clr.nn the nlnthcr up nnd give her n clenn 
bed. Slu:'ll be oblc to tnkc cnrc of hcm;cl£ and laer puppies from 
then on. 
CARE OF YOUNG PUPPIES. The motht'r will do most of tl1e 
work oi rni!Cinp; her pnppif's. That is, sht' will look after them 
until tlwy nrc about ~ix wreks olcl. Jo'rom tlu•re on, she washes 
her pnws of tlwm nnd lC'a\'cs them on thc•lr own . 

Your shorr. of the rC'sponsibility is covered in these few fn· 
structiuns: : 

See that the-mother's nipples nre not dogged. Pinch them 
and mn5!!n,:te tht'm if they nrc. 

Sec that tonch puppy nurses. Don't let the wenk ones get 
pushed out o( the way by the stronger ones. 

When puppies arc three or four weeks old, br.gin fcl:'ding 
them. Uso the following mixture-a qunrtcr or hal£ teaspoonful 
of scraped raw beef; scolded, but not boiled, milk; bcnten 
egg yolk; nnd Scrgeant•s VltnrJet Powder mixed in with them. 
(Sec chapter on Feeding.) 

1£ the puppies• eyelids nre inflamed, wnsh them twice a dny 
with Sergcant•s Eve Ointment. Puppies' eyes open ten days or 
two weeks artcr birth. 

Puppies should be weaned by the time they nre six weeks 
old. Their diet is described in this booklet under Feeding. They 
can be wonned snfcly at this time with Sergeant"& Worm-Awav. 
Use Sergeant'• Flea and Tick Powder to keep them free of 
fleu nnd lice. • 
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If f .. mil:.· bac:kgruu~td is the measure, cats nre the aristocrats 
of pch. Thc·y h01\ c: he en living with mc.:n ;u,t ns they do now 
fur thuultands of )'Coin. Long bcfor~ any m•>dcm \>reed of dog 
dcvdopt:d, cats pnrn·d in Egyptian tc:mples, and strolled 
through the \'illas u( Rcnoc.:. 

In all thc:ot• c:cnturh.·'· the cat learned to manage by bimsetf • 
He is much more indc:pcndcnt than the dog. He demands less 
from his uwuc:r. 

As a kitten he may be playful and companionable. As ho 
grows up, though, he ltCcms to scnlie the dignity o£ his am:ient 
line nnd hLkt:s his proper position in the household • 

It's hnrd to say iust what that ~sition is. Cats IU'O practically 
untrainable, beyond housebrc:aksng. They do u they see at-
usually not. as you do. 
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JC rou have R fc-mnle dog, the (JUC!Sticm of breeding her is 
boum to cmnt• up. You may or mny nut wunt puppies. If you 
do, and 5hu's a t>cdigrc•c.-d nninml, he sure slw mnlt•s with a 
good stud dug. Yuu cam gt•t informatiun on stud s~rvice from 
your dog's hrf'c•dt•r or the person whu sold her. Or you can 
gt'l in lunch with mw of tlw many dog cluhs. 

~fating witt• n dug uf n difft•n·nt ur larger breed, or a mon· 
gr.-1, will in no wuy nfTc•t't luor fulnrt! lith•rs. 

The average dog uwnt!r duesn't really want a littc.•r of pup· 
pies. Uut mi.stakt•s will happt·n. A ft!lllale dog can be made 
prt•gn:mt unly during ht~r ht•at periods, 'l'IU!sc come only twice 
a year, and last fur two or three weeks. They begin when the 
young dog is from six to twelve months old. . 

During the hcut period, you may have every gay young dog 
In your neighborhood on your doorstep, bringing candy and 
flowers. This crowd of stage-door Johnnies may get on your 

... 

:· 

~ 

~ nerves a bit, but remember It doesn"t 1jlSt too lunr .. ·~ 
If you don't want your (log to breed, kct'll r locked up 

during her pl'riods. Or you can Jul\·e her spa, .. J. Spaying 
mc.oans the rt•mov:tl nf ht•r rl'prodnctive organs. 

This is n r>ermam•nt mc.onsure, so gi\'e Jt snmt> thought. The 
op•·mtiun is h<•st done when she is between S!i and 7 months 
nld. lwfnw llt'r first hrnt. 

l'rc·gnanc.·y lasts frum sixty to sixty-three days ns a rule. The 
Rr.st sign is n swdling of thl" ahdomcn. This is first seen in the 
fourth, firth or sixth wct·k. Swelling of the breasts follows, 
mmnlly in tht• se\'cnth ur c·h~hth week. 

Sonwtimes when tlw littl•r is only one or two pUJlpics, there 
is nu change in the mutht.•r's figure until tltrt•e nr four days 
before whelping, or J.(i\'ing hirth. 

THE MOTHER'S DIET. Thrrl' should be no chnnl(e in what the 
J>rcgnant dog cats, only in how much. Slw shnuld hnn! more 
fond toward§ tlw t•nd of h<•r t'onRm•nwnt. Tonic pills will be 
valuable in building ttund rich blood. Sc·r~('tml's Viltlpet 
Tt~blcts or VittiJict l'mctler will help maintain JlrOJ>t'r vitamin 
balance. 

A mother cnn trnm;fcr wurm§ to ht'r JlUJlJlit·s hcfore they are 
born nr while :du:'s nursing tht•nt, Give lu.•r Scr~('(mt'l Sure 
Slwt Ctt1M11les ( Plll'l'!l Ct11Mrlie1, for srnnU brrt•ds) ht•fnre she 
is mat<•d, or durifll( h<.•r third nr fnurth wt·ck of prctcnnncy. Do 
not nlluw llf'r to lwcc>rn<• inft•slt·d. Kt•cp her away from places 
wht•n• utht•r dugs hn\'c dt•h•catt·d. 

Thl' motlwr shnuld nlsu h<! la•pt free of fll'as. Usc Sergeunt"s 
Z:lct1 marl1'id: Purt•tler nr Ser~-:ctmt's Skii>·Btllla, If she becomes 
infc.•stt•d willa llc!ns, her puppic~s rnny get tapeworms. Tnpeworm 
egJ!s urt• c:urit!d by flt·as nnd lice. 

Constipntiun is 5nml·thing to lnnk out fur during the last 
w<.•t•ks. ~tix mincrnl oil in tilt' dng's food. A day or two before 
whelping is due, gi\'c her two Scrgetmt'& Lmwth:e Ta1Jlet1 be· 
fore breakfast. If she is one of the big breeds, give her four 
tablets. 
WHELPING. As the big dny approaches, keep the dog us clean 
ns possible, without bathing her in a tub. Wash her nipples and 
abdomen with suds from Ski11·Flef1 Soap. S1,longe her with a 
rag dipped in warm water to which a little 11uitablc disin· 
fcctont has been added • 
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nho\'f' it uf1'!.1.!.. you'\'P flni.;ht>d trt>Rfmf'nt, Rttllh the dog to R 
vctrrinarin·· ' • 
INSECT Sl .. • Js AND BITES. Apply R llt>n\'Y pnste of hicnr· 
hon:\te of sodn or plain starch, or a weak solution of ammonia. 
SPRAINs-STIFF, SORE MUSCLES. Gh·c tho dog a wnnn 
h:tth, dry him well, keel> him in n wnrm plnce, and rub him 
tht~rou~hly with nlcohl)l, mns!=n~ing gc>ntly hut firmly the ports 
niT t•ctt•d, 

If the dolt is in grcnt pnin, td\'r. onr-quarter to two aspirin· 
t:tblcts, depending on his si7.c. Ft't>d hhn lightly. A littlr snlt 
in the dog's food will make him wnnt to tlrink more wntcr. 
That will kcr1, kidneys nnd howcls O('tivc. 
CUTS. If the cut is mild, wn"ih it off with a suitable dis· 
infcctnnt. If the cut is dcl'p, tn•t n pncking of cotton and gnuze 
on it, saturate it with a suitnhlc disinf•~ctnnt, Bandage it up 
tightly but not ti~ht cnouJ!h to stnp circulation. 

If the cut is dt't>p nnd hl'mnrrhaging, kces1 holding a heavy 
disinfected parking ngninst it ns tightly ns you con. Do this 
until you cnn g•·t the wound suturf'd, or until you can get your 
dog to a veterinarian. · 

'· ) / 
/ 

-

INJURED TAIL. Trl'nt hntisl's with n wt>l pnclc of EpKom ARlts 
solution. Fold l\ clran cloth or pil'ce of gau7.o to make a pad. 
Dip it Into the ~olution nnd npply to the fnjury. If the skfn is 
broken. clennst? with n mild ontisrptlc. If the hnir falls out as 
a result o£ the fnjury, ru h the hair nnd skin with a healing salve. 

-
r. 
INJURED AND SORE FEET. Lnclc of f'xercise sQ~,-u~times cnuses 
a dog's feet to become solt and tl'nder. An ex(r \ amount of 
exercise, such as long hunting trip:4, mny wea.. ,wn hi !it foot 
pads and leave his feet Vt>ry sore. 

Foot troubles mny be relieved by a canvas hnot .or ban<la~e. 
whirh ,,rotC..'cts the pnds. Sometimes abscesses appear between 
a do.:'s tnt•s. Ec7.t•ma mny brenk out bP.tWet.>n the pads, cauo;in.C 

Tu tr«•nt any o£ thc.;r cnnditions, soak thP do"'s fcf't for 10 irrit:,tinn. 

minuh•-; nt n time unct~ or twicf' n day in a solution of l part 
disinfl't•tnnt in 10 p:uts of wntr•r. Aftf'r drying tlw feP.t, apply 
alittl<' St•ruetmt's NrJ Itt·h. 
FOREIGN OBJECTS IN STOMACH. Gi\·e the do" a large men\ 
o£ something suft···hr<•ad is n good thing. Then make him 
vomit. If the ohjP.('t fails to coml' up, wait a few minntr.s und 
try ngnin. If you fail a sf'con'\ time, "ive him from onf! to three table-
spoonsful of mineral oil, dt•prndin" on the size of the dog. If 
he is still in t>nin aftt'r thi~ tr<'ntment, take him to a vctcri· 
nnrinn. There is very littll' the am:\tcur can safely do allOut 
foreign objects once the first·nid sh\Re is passed. 
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It cnn ht" ..,-nns. It can mt•1m di1>trmpcr. Jt can mcmn con­
. stipation orr )upt•r dic•t nr intlhcc.-sfinn. It mny be Q foreign 
ohit·c.·t in the•. .nnc:h nr iutc•stincs. And it can mcnn poisun. 

Ynu must nlwny:r try Ill J(t•t ln the c.·uusc nf the symt>lums. 
Dr sure.• tn rcrt•nd the sc.•dinns of this hcmklc•t 011 Distt•m)lt•r nnd 
\Vurruo;, 

What To Do For Vomiting, Thl' trrntmunt dt'twnds, nF 
rours«•, nn tlw t'llllst•, Unl in uny c.·nst!, tht• first thing to do is 
tnlw thr dug nff fnud for twc·nty-fuur hunrs so his stnmnch cnn 
rc•st. l>nn't C\'t•n gin~ him watc:r, just n little c:rnclwd icc now 
nnd tlu·n. 

On the sct·onrl day, ~i\'l• him a little chnt>twd meat. tr this 
dm•s nul stay dnwn, try t.lilult•d dt.•xtroge or c:nrn syrn,,, 

Gi\·c him unc• or twn tt•asJlflmuifuJ every hour. r·unnw with 
Elixir Lacll,lt•d l,c.•psin (lictuid), Get this nt nny drugstore; 
it will nid the dug's diJ(c.•stion nnd :wttlc his stomnch. 

Artc.•r n clny ur two of thiN trcntmunt, your J)Ct 11hould be 
fcding bcttc.•r. nut if he is still vomiting, get professional help 
at ont'c, t.'SJ>t.•cially if there is blood in the vomitu11 or if it is 
blnc1c or dnrk brownish green. 
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TREATMENT FOR POISONING. If your dog hns swnlJnwccl 
11uisnn, immc.·diate action is impcrati\'c. Aht!r tlnison has hccn 
al,surhNl or corrnclf'tl tlw stomadt nnd intt•stinl's, the OJlJ>nr· 
hmity fur first aid hns t>:tssc.'tl. First aid l'tmsists of ClnJllying 
the stnm;1C'h nnd thc•n gi\·ing n physic nnd nn nntidntl'. ( sc.•e 
hdow) 
HOW TO CAUSE VOMITING. Any of the fulln·o\·ing housf'huld 
cmt•tics cnu lw used: One.· tP four nunc.·cs nf n strung sa1t. Mus­
tard solution. A mixture of hnl£ JlCroxidc nnd hnl£ wnh•r. Ad­
mini,;tcr us you wnulcl liflllicl mcdidm•s. H yuu can't make the 
dol( swallow, put twu tnh\t•spnunsful nf snit un the hack nf his 
tongue nnd clost! his muuth. 

Poison 
c~uhnJ(!!, 

spoilc:cl fooc.l 

Lt~:'t.l 

Arst•nit• 
Plmsphnrus 
~lt•rt·ury 

Tlm1lium 
Acids 

ANTIDOTES FOR COMMON POISONS 
Snun·t• Antidntc 

Gnrhu~c cans 
., 

Arst·lmtc nr lt•ad 
nr puiut 

Sprn~· mat.·rial.; 

Pt•rnxidL• fu1Juwcd by 
Epsnm salts physic 
and c.·rwma 
J::pscnn salts ffJlluwt·d hy 
lilwral ft•t•tliu}! ur milk 
Epo;um !.all!, 

Hat puisnn l't•ro-.itlt• 

~lt·n·ury IJit·hlnritl•• E~~ whih•, milk 

Bu~ Jlnisnn Tahlt• salt 
Uutft•ric.·s, hydrochloric Uicarhumatc nf soda 
;wid,c·tc. 

Alk•lli Drain clcmu:rs, t'tc. Vinegar 

SNAKE BITES. Fnst action is m•eclcd in dr.nling with bites 
from poisonous snnkrs. Cut in nnd around the swelling nntl 
try to press the poison out ns quickly as possible. Put a suib1blc 
disinfectant in the openings, or use peroxide or potassium 
pennangnnntc. If the bite is on the leg, put a tourniquet 

,' 
./ 

~ 
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WORK SHEET (DateJ ____ _ 

MITrED INTANGIBLE PERSONAL PROPERTY AND INCOME 

COUNTY (CITY> 
I 

YEAR SUBJECT OF TAXES AND 
INTEREST 

TOTAL TAXES 
OMinED TAXATION ASSESSED VALUE TAXES PENALTIES PENALTIES PENALTIES AND 

INTEREST 
~-- -

ltill r.ew ~OJ·, 5J ~ 
..__ 

$ L 71J.. - s ~. $ s3f?. t/p ~ /J~ 40 --

-------- - -- -\' 

~f~td 
. : 

•t -
;: -t ~ Jl S'; 15 ~~ ~· .. ", .... , E-B-T -· 1u I L. '- --~ r--

VlJ,7\ 1{-J) ~77/ g~ ~ i---

~ JU ~~4 ~7~ 
r---

I 

--------
. i---

~' -·-

' ' 
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" -..~-----1 I o 

- (. COMMONWEALTH OF VIRGINJA-

COR~'-'RATION INCOME TAX l-~~TURN 
Form 500 . 

Department of Taxation 

OR FISCAL YEAR BEG LG . FOR CALENDAR YEAR 1971 
··t::~ 1971 'l~ 

~~B I~'+ ~PR l i %_t 
. 1971 AND ENDING ·' .1972 

IMPORTAl'a"T-AJI applicable Jin~_s :md schodutes of this. form must be filled in. Where additional space is needed for schedules. 
attachments must conform to the official form and totals must be entered in the form schedules. . 

. 1. Cross receipts or gross sales ..1/ 7 ? tJ ~ 7~. · Less: Returns and allo~ances 
1 

~ IJ S f' 0 6.!8'-fJ;1-~ez1_l_ . ~· Less: Cost of goods sold (Schedule A) and/or operations (Schedule B)..S..c,~£.J..u.,s.~----.. ---f--.:.-.... T=-.=C.C.•;....:b;._::.-'----

3. Oross pr~fit ...... _ ...... -·-·-..... --:.------. _ ------·---------...J-1~-1 3 ~- "-YJ._:___ 
4. Dividends taxable (From Schedule C) ........... -·--.... -·----·---·-·-·-· ·-.... .:.. .. _____ . _ __:,_ · ----.. 
S. Interest.._ .. _, __ ,, ____ ,_·-.. ~::_ ____ _:,..: _________ , __ :.._ ____ ,.,,___ __:: ______ . _._P..J.._.£€:~-. 

6. Rents..._ ..... - ... ·--- ___ ,. _____ :._ __ ._..;. ·. ·----·------·------+-----........ ----
7. Royalties. .... ~ ......... -.... - .. ·----·----·---·. · 
8. Net gain (or Joss) from sale or exchange of real or personal property (From Schedule D).---·-----+----~-~!01: 
9. Other income (Attach schedule). .................... --.. -· ___ .$_~/t ... ~d.t:t .. lE-.... ~~-- .s-t:~/ 

10. Total income in Lines 3 through 9 .... ----·--·-·--·: ........ - ....... ~ .. - ... --..:.~--.... __:_.... ·-- I ~ 11/1 S , ~ • 
. u. 'compensation or officers (F~om Sched~le E) ........... --.......... :..:S..{;;:h..~dtJ.../.F;. ........... --~---------.. -----·- __ L~ .. f..-~B.9. .. --·-. .. . . . . . l .11 l1.. 6 '8 ,_ . 

12. Salanes and wages (not deducted elsewhere) ........... - ....... --··---.. ·---... -... ---·-·----~.. __ :c.._--··----
13. Repairs (Do not include cost of improvements or capital expenditures).~ ....... _____ .,_:_; ___ . ---·-------·1-----~.ftZP:..._ 
14. Bad debts (From Schedule F) .... ---···-·--·--:-·-·--·-- ··n·-\ii~~.;;.. ~.l_~_J_ . ~ ~ . ,~\\J u '-lvfr:, .. ~ .. 
JS. Rent----··--.................. :.-.!:0----· .. ··-;------- ~~-·---fiJ..:..~/."h.--;--::--L., L 

3 
Tl--

16. 1·axes (From Schedule G) ..... - .... --· ... - ........... ---··- >r~ .... - ........ -.$. ...... nE51:9:~.E..:..· .. -·t---- .. ---~.; .. !!--
17. Interest ... _ ........ ---.................... --.. ..--~---... - ... -:: ... ____ ~-·-·'FiljP.R .. -1·912·-~~\---1·----·-----· - 1-Z.~P--
18. Contributions or gifts paid (From Schedule H). ......... :st. ..... r;; ... ~!':sCen1£tF.c:~,:~a.. ~r..LE. ___ £___ ?(_~~.s:_ 
19. Losses by fire, storni. shipwreck. or other casualty, ~tber£l'(A«a'~l\1,c~dple). .... ~ ..... --- · ·-----·--
20. Amortization (~ttach schedule) ... -.. : .... ~ ....... _____ {]6::-/1·~;:0~:!!._,.~ ··· . 1_ -
21. Depre~ation (From Schedule 1) ..... - ..... - .... - .. -S .c..~lld'-i'f··fklltf«i .. h ... ~.Q~---·-----------.:'1----.~o-'-- __ 2l:L__ 
22. Dep1ebon (Attach schedule) .... --.. ·--··-····-·----~- ~~:s- ,..,.~~t ----. s '-l.~£5'· ·.:..... 
23. Advertising. ... _ ..... -------.. ·----~· .. ·--·-·---...... Ct.£/.,: ... ~ r ..... ----~ .. t--·---------_,____,U%...2 .. 7-P...~--
24. Amounts contributed under a pcnsio~. annuity, stock bonus, or profit-sharing ,gtan, etc.-=--·---- ----· t._z_'f.t_.1 .... -·-
2S. Other deductions authorized by Jaw (From Schedule J) ........ $.r;.IJ_r:;__d4./_fi.._ ........... -· .. -·-~-------- ~ ~ 
26. Total deductions in Lines 11 through 25--.-· _ ............... - ...... ---.. ---.. ----------·--1--~~:=--L::...-...::.~~.a..:.. 
27. Nellncome (Line 10 less Line 2_6) .... ---· .. ·-··· .. --.. -·--··---.. -· .... _...:_·------··-·-·---..-.,,.....:..t--=~~~----~~-..... 
28. Income subject to Virginia iax, if Schedule M is applicable (From Line 1 S, Schedule ~ .......... - -···- -----· 

29. Amount of Virginia tax (S% of Line 27 or Line 28, whichever is applicable) .............. --- -·---·-----t"'-'-· --:....:;_-L....:~~ 
30. Credits: (a) Payments of 1971 estimated Virginia income tax ................ -·-····~·-· .... - ..... ___ ._7.l ... QP..P. . ..l.'$). t/" 

(b) Other credits (Attach schedule) . . . ....... - ............. -................................... - ..... --.. ·-· • 
31. TAX DUE AND PAYABLE (Line 2~ less Line 30) (Attach separate"J'emittance for this amount) ... ~ .• : .. :. ___ .J----=~=-~~;.....:_:.....:...:.. 

32. ·OVERPAYMENT (Line 30 less Line 29) ....................................... - ......... - .... ---·-----· .. - .. -·-----··'"' ---------1 \ 
33. Amount in Line 32 desired to be:· (a) Credited to 1972 estimated tax -0 (b) Refunded ~ 

O~CLARATION (See Instruction E) 
I. the undersigned president, vice-president, treasurer, assistant treasurer, chief accounting officer, or other officer duly authorized to act, of 

th~rpor,t!cm 'fo• which this return is made, declare under the penalties provided by law that this return (including any accompanying schedules 
al 'iltemenis) ha~ 1:.een examined by me and is, to the best of my knowledge and belief, a true, correct, and comple_te return, made in good faith, 
for .nc taxah~: year shted, pursuant to the iricome tax Jaws of the Commonwc;ahh of Virginia. Jf prepared by a person other than taxpayer. 
bi! dcclarali~•i is based ~· all ~nfoiation of wbi~c has any ~~ 

. :. C<j~~~-•\I~-r. '.-~?.-f~~l: M. ·fu~~~{~~~if-'C~ ---~~.~~~---t.- ---
JMl:~_.).~,~~ · · .... : .:~-----·--·--............... __ ...::·---~ ............ :_ --~------·----i:ttsA ------

cn"~i_Ll~,\.·~· _ Ctradivi~rJi~~MftC0Ae~NfAN1S . . - · 
~,._,~·------ . . . ...-----···· ··-· ----- -----:-

(Addnu) 



,, 

Schedule A.-COST ~F GOODS SOLD( .e Instruction 2) 
(Where inventories are an income-determining factor) 

sc( Jfe B.-COST OF OPERATIONS P•a• 
2 

(Where inventories are not an income-determining factor) 

Inventory at beginning of year·-··-···· .......... ---......... .: .... -··-···· ···-······-··--····-·--···--····· .Salaries and ·wages ..... - .... - ........ _ ................ ---·-·· --- _._. --------
Merch~ndise bought for manufacture or sate ............. ~ ..... ··-·-·--··--·-...:._-·-·· Other costs (to be detailed): 

Salaries and wages ....... ~···---··---·-·-·--·-·-·········--······--··--··-·----~--···· (a) --· .. --·----------"·----·-·-·--·---- -·------·-·---
O~sts (Attach schedule) ...... ·--·--·---------··-·--t--------1 (b) ___ ......... _ ....•. ..:.. ____ .:_; _______________ . -·-·--·----

.. "tat .. ·--················-·----------···-·---·-········-·-··-···-·· ·-···-···--··-·-·-··-----
Less: Inventory at ~nd of year ........ , .................. ~ ..... ---t--------f 
Cost of goods sold (Enter as Line 2, page 1) .. ...._-----::-----1 

. (c) __ .. _ .......... --..... ----··--··-. ---~·-·-. ·---·· -------.-· ·--

(d) ··-··--··-· .. ····-···· .. -···:·-·-·-·--·--·-··---·---· ---·· ··-------·-·-­

(e) --·······-··· ..... ·-··-····-··-·····---·····-·--·····---····-.. ···---·-· -t------
Total (Enter as Line 2, page 1) ......... -·· .. ··-····--··-·-

Schedule C.-INCOME FROM DIVIDENDS (See Instruction 4) 

I. Name of declaring corporation 
2. Full amount 
of dividends 

received 

3. Dedudible 
dividends received 

4. Non-deductible 
dividends received 

-----·---·--·-----·---·--·---···-·--·--·---···-----··-·-.. -·-··-----·-----·-- ·-·----·-·-··---·-----·---··---· ---· . . ---··--·····---··-· .. ····--·-----·-·-··-..--·-···-·--...---··----···-··--··-*---··--------··-· -·-----· .. ---· ·-···-··-·-·----~----------

Total (Enter as Line 4, page J). ............................ . - ....... :. ....... ·-··--···-·········-..... - ........ -. .. ..... . 

J Schedule D.-GAINS AND LOSSES FROM S~LES OR EXCHANGES OF REAl ESTATE AND STOCKS, BONDS, AND OTHER 
PERSONAL PROPERTY (See Instruction 8) 

2. Date acquired 
I. Descrtptron of property 

Mo. "Day Year 

3. Date sold 

Mo. Day Year 

" .. 
4. Gro~s sales price 

(Contract pr1ce) 

5. Depredation 
allowed (or 

allowable) since 
acqufsition or 
March I 1913 

(Furnish details) 

6. Cost or other basts 
and cost of Improve-
ments subsequent to J. Expense of sate 

•cquisttion or 
March 1, 1911 

- .. -·----·--·--.. --.. ··-·--··-·-·-··--······-· ·-···-·· ·---·-·····-· .. - ······-··········-·--·-··· ······-·· .. -··-·~···-····-····-··-···· ·-······-·········-·---·---··-· ··-··-···-·-·-··----~- -·-·----_______ .. _____ ....; ___________ ·-·-·--·--····-"'··-···- ···-····---····--·-·· ······--·-·-····---··--·- -··-·------
l_....:.._· ____ .. :--·-----·-'7"--·--..:.;-· •:-·-·-···--·······---··-·· ·-·-·--·--··· .. ---.. ······-··· .. ···---····-··~·---·· ...... ;... _______ --··---:-----f-------
------·--·--·-....,.....-·----,·· ·---·-··--·-·----·· ··-··----·------··· ··-···-·----·----·- ---·------1:-------it-------·-
--·---------·-·-··--------- ·---·-·---···-·----· -·--------·t-------...._------~-------1--------

Totals ···-·· .. -···-·~····-·-··-·-··-----·-----..: ........ _ .. .: ....................... ___ ............ . 

Total net gain (or Joss) (Column 4 plus s minus the sum of Columns 6 and 7). Enter as Line 8, page J_ ___ _ 

State with respect to each item of property reported in ScheduleD how property was acquired .................. -··---·---·--·-----·------. . 
-·-·--···----·-···--··----·--·--· .. ·--··-·--·-··-··---·-----····--··---·--···-·· ... ·--··-"·-·.:----··---··-·-·-----------·-

1. Narn& and address of officer 

Schedule E.-COMPENSATION OF OFFICERS 

3. Time devoted 
Per cent of corporalion"s 

stod: owned 2. Official title to businen 1-------.~-----t 

4. Common 5. Preferred 

6. Amount of 
compensation 

-·------·-------------·----------···-·--~--·-----·-·--·- -----··--- ·-----1-----f-·------
----:--------------.--··---·--:-·-···-··-··----- ·--·-·--------·-· ----·----· ---·--- ·----lt....:..------
-···--···-··--··· .. ·-···-···-·-··-·-·-----·····---······--·---··--·····--·-·-···-- -···----·-·--·--·---........ ·-·----- ·-------.. ------1 ·-~----' 
-·-··--·-·--··--··--··'-'•--·-----··-·--·-··-·-·--··-------·----·-·-··:----·----· ···--·----· ·------- ---·- ···-------
···-··--·--·-··"·-·--··---···-···--·-·--·······-··---·-·--··-·····-·-·--····-····---·· ----·--·~ --···-·--·-- ··-··--··---- ·---·---·'------~---------

Total compensation of officers (Enter as Line · Jl, page 1). ···-··- ................ - ·-··--···---··-···-·· ··--· 

2. Net Income reported 

Schedule F.-BAD DEBTS (See Instruction 14) 

3. Safes on account 
4. Bad debts of corpor<t· 

tlon If no reserve h 
c•rrled on boob 

If corporation carries a reserve--

5. Gron amount added 
to resorvo 

I. Amo11nt charged 
•gatnst reserve 

\::~:~~=·::==~~ :··---·==:=~=~== ~~-=-====~:=--~~- :_:_==~~= ·==:=~~== ===--== 
' 
~71 ·····-··-···· ·-·-.. ··-· ... --····-·"·--··--··.:···---·-· ·····--······-··--· ····· ------ ····-·-·-·-·----·-·--·-··------ ·-·----------·- -- ··---·-
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... : 

Amount 

------------------·---·-----··-··----------
Total (Enter as Line 16, page 1) .... - .... -....... . 

Tans. by whah:vcr authority imposed, 't\'hich are not deductible under the Virgini;~ 
Income- Ta~ Law, and which must not be deducte-d anywhere on this return are a\ 
fol1ows: Income tOlxes, inheritance taxes, and taxes as)~'rd for local benefits of a kind 
tending to jncre;ue the value of the property asseucd. Do not Deduct Non-Deductible 
Taxes. 

•· ··. .( 
Schedule H.-COh 1 ~IBUTIONS OR GIFTS PAID (See Instruction 18) 

N•me and •ddren of org.snlzatfon Amount 

-----·------------------ ----··-·-----' __________ .... __________________ --·-------··-·-
---·--·---·----·-----·--·-----:----·---------
..... -.. ---·-·----------.. --.. ------+------------
-·---·--·----·-----.. -.... ------·------....... ---' 
-·-.. -------·-·--------.. ---~-----+------------........ ___________ ,:: ________ , _______ . ____ ---------
.. ·-·-··---·-· .. -·-.. ··---·-··------····--·----·-·--1-----------

Total (Enter as Line 18, page J, subject to S 
per cent limitation) (See Instruction 18). ....... 

Schedule I.-DEPRECIATION (See Instruction 21) 

1. Klnd of propertr (tf buildings. state matedal 
. of...,fltch constructed). &elude land and 2. Date 

•cqulred 

3. Cost or 
other basfs 

4. Depreciation at. 
lowed (or allow· 

•ble) In prior years 
5. Method of corn. 6. Lffe or 7. Deprec:Tatton at. 

puling depreciation rate lowable this year other nondepreclable property . (Exclude land) 

_...._ _________ .. --·--·--- ---·-·-··---------·-- ------·--+-----1 -------
_________ . _____________ , ____ ,.:_ .............. --··-·· ---.. ·-·--·-.. ----·--·-·~----·+----·-·-----1-----r--------

---- '------··· .. -.. -----·r--·--.. -···----·-·--·- --·--·-----.. _.:_.. ___ ,__, __ • ____ .. , ________ _ 
--------·----..:---------·-----· ..... ______ __ ..... -·-··-···:-·-··· ---------··.:_ ----------·---- 1-:-------
-------------------·--·-______ ..__, .. :-.. ··:· ---···----- -·-;·-. -------·-·- ___________ .._ ___ ..... ______ _ 

Total (Enter as Line 21, page 1) ....... ;-....... ---····· .. ··-·--: .. --.... - .... ....:.. ..... - ... ·-· .. ··---· .. ··-:------··--·-------------·-;.......-

Schedule J.-OTHER DEDUCTIONS (See Instruction 25) .. 
. · 

: . 
.. _ _...___. ___ -----·-------··--·------· 

-. 

.1. If a foreign corporation, enter date of certificate ·of authority to do 
. business _in Virginia and number of places of ~usiness in Virgfnia. 

Date·--·-----·--= Number of places ........ ·-·--·-·-.. -----· . . . 
2. · Jf this is the corporation•s first return, indicate whether (a) com· 

pleteJy new business 0, or (b) successor to. previously existing busi­
ness. which was organized as (J) corporation 0, (2) partnership 0, 
or (3) sole proprietorship 0, or (4) other (indicate) ...... -........ - ... ~.--.. . 
If successor to previously existing business, give name and address 

of the previous business organization--~----··---.... ·---· .... :---·..:..-·-~·-· 

·3, Th~ C:rporalion's boo~ are in care o! .. ~&ffl..{{/t/jj""_p_~:· ~ 

~ Located ~t .. RJ.c-lt./.1 .. ~rLdt .... Ut.i~.l.Al_j:ll:===~~-== 
4. Check if the corporation is a farmers• marketing or a farmers• pur­
.· chasing cooperative association O, a consumers' cooperative associa­
. lion 0, or other cooperative association 0. 

5. Is this a consolidated retum? ....... .d.O.. -· Did the corporation fiie 
a consolidated return for the preceding taxable year? .... ..N. .t:2. .... ___ _ 

6. Does the corporation own SO per cent or ·more of the outstanding 
v~ capital stock of another corporation or of other corporations? 

--. ---YE-.5.-----····--··-·------··--· _ .. _:_ ............................ . 
7. Is over 80 per c~nt of your outstanding voting capital stock owned 

. by another corporation? .... y..e..5. ... ---.... --··-·--~-·· .. ____ ... -·---~---· .. ·-
8~ Is 80 per cent or over of your outstanding voting capital stock as 

well as SO per cent or over of the outstanding voting capital stock 
\ of another corporation or of other. corporations owned or controlled 
\~y the same intercsts? ...... -.y .ES ............ -.. ·-:-_:_ .. ____ ...... . -:-.. ·~-·- -·-

-------------

9. Jf the answer to questions 6, 7, and 8, or to any of them. is "yes" 
attach to this return a statement giving the name of the parent or 
principal company and the names of the affiliated companies_, ·the 
address of each, the date of incorporation of each, the State in which 

·incorporated, and the nature of the business of each. Corpoptions 
making consolidated returns wilt be required by the Department of 
Taxation to furnish such additional information as may be necessary 
for ~he proper enforcement of the law. 

. I~- Was this ret~m prepared on ihe a~crual .tt or cash 0 basis? 

II. State whether the inventories at the beginning and end of the tax­
able year were valued at cost, or cost or market whichever is lower 

C ... -11'-....... ~---· .. -... · If other basis is used, explain tully in separate 
statement, giving date inventory was last reconciled with stock (see 
Specific Instruction 2). 

12. Did the corporation file with the Virginia Department of Taxation 
wage and tax statements (Forms Va.-2) and, if applicable, income 
information .returns (Forins Va.-1099 and Va.·I099A) for the calendar 

year 1971? ---.. Y-E-~------- ·--------..;.. 
13. Did Federal tax authorities, in 1971, adjust the net income of the 

corporation. for Federal tax purposes, for any year or years prior 
to 1971? Yes 0 No ?it. If '"yes.·· auach statement of adjustments 
for each year examinEd:' . · 

14. If the corporation is a Virginia corporation. is it licensed to do 
business (domesticated) in :my other State or States? Yes M No 0. 
If answer is .. yes,•• give name of each such other State :ufd'tlate on 

which the corporation was licensed to do business therein. --··--·-

·---------·-----·----------·-----_____ , _____ _ 
, A""'-



\ .. 
.· 

8eg1nnTno of tuablo yu( 
ASSETS 

. ( Schedule K.-BALANCE SIIEETS (See Instruction I) 

(A} Amount (B) To••l 

' 
I. Cash.~ ........ --··--·---·-·-·---····---···-· -~---.:_:_:_ .... --·-··-.. ·---.... ···--· 

· 2~es and accounts receivable ..... - .. ·-··----·---·--··---- . ·-·----· 

End of t.nablo yoar 
(C) Amount (D) Total 

- -
'J .. -........ ___ 

... ~ Less: Reserve for bad debts·····---··-·--·--... -.. _:.·--· ···-····--"-·-.........__... ----
3. Inventories .......... ________ : ... ·--··--·--------·--- r--·-··--·----· -
4. Govt. ob1igations: (a) U.S. and instrumentalities;----.. ~·-··-.. 1---------- 1--·--·-

(b) State, subdivisions thereof, etc ..... --........ ··-·-·---· 
'· Other current assets (Attach schedule) ..... --·-· _. -·---·--·-· -----------
~- Loans to stockholders __________ .. __ ---------- ·-·---. -------

· 7. Mortgage and real estate loans .......... - --·-.··-..-..·- -·· 
8. Other investments (Attach schedule) .... -·-··--~-·-·-·-------: --·------
9. Buildings and other fixed depreciable assets.-·-------- -----·------ ~o---.. 

(a) Less: Accumulated depreciation. ____ .. ____ .. _______ ... 
10. Depletable assets .... ---· ___ ,. -- -- I ~---·----

(a) Less: Accumulated depletion . .:. .... .. 
11. Land (net of any amortization) ..... _______ . 
12. Intangible assets (amortizable only) ... 

__ .. _______ 
I-· . 

(a) Less: Accumulated amortization. ·--------
13. Other assets (Attach schedule) _________ 

14. Total assets. ____ _.;__ _ _. __ : .. 

LL4B1L1TIFS AND CAPITAL , . ~ s e. A cd~~.lc; 
JS. Accounts payable..._ ________ -:_ .. _ _____ .. 
16. Bonds. notes, and mortgages payable (maturing less than 

one year from date of balance sheet) .... -·-·----·-· .. --·-· .. ---------
17. Other current liabnities (Attach schedule) ... ,--.. ---·---·- --
18. Loans from stockholders ............ - ... 
19. Bonds, notes, and mortgases payable (maturing one year .. 

or more from date of balance sheet) ...... _ 

20. Other liabilities (Attach schedule) .... -·-···--·-------
2 1. Capital stock: (a) Preferred stock .... ------·------------- - . 

(b) Common stock·-·-------· .. .. 

22. Paid-in or capital surplus. .. ______ ·--·-----
23. Surplus reserves (Atta\:h schedule). .... __ , 

24. Earned surplus and undivided profits. ·-·-·-
2S. Less cost of treasury stock._ .... 

, , If 

26. Total liabilities and ca~;~al ......... - --·· -· ... 

Scbedul' L.-RECONCILIATION OF HET IHCOME AND ANALYSIS OF EARtlED SURPLUS AtlD UNDIVIDED PROFITS 

.1. Earned surplus ~nd undivided profits at end of i 
preceding taxable year (Schedule K). .. _ .... .'~-~R-~.Z.:-

9. Total distributions to stockholders charged to 
earned surplus during the taxable year: 
(a) Cash __ _ 

· . . . 

. 

. 

) 

2. Net income (Line ?7• page l)---------~JftU8_ 
3 •. Non-taxable interest on: • 

(a) Obligations of the U. S., Va., or political 

(b) Stock of the corporation~--------J------­

(c) Other property .. ..:.·----------f.------
su~divisions of Va. ___ ---~___,---•·--·---·----·· 10. Contributions in excess of S% limitatiO·•"'-----t--------

11. Federal income and excess profits taxes, ____ .... L~7.. Y l_<f f_':/fo (b) Interest on securities issued under the 
Federal Farm Loan Act ......... -~--·--- ----------1 

4. Other non-taxable income (Attach schedule) .... -- ··-------1 

.,_ Charges against surplus reserves deducted from 

income in the return (Attach scbedule) .... ---··--··---·---~---

12. State and local income taxes.. __/_§' 6 .3 6-' 
13. Other non-deductible taxes·-·---------•---------
14. Insurance premiums paid on the life of any offi­

cer or employee where the corporation is 
directly or indirectly a bencficiary. ____ --t-·------

6-.6. . dju~tments for tax purposes not recorded on 
r'\ IS. Unallowable interest incurred to purchase or 

books (Attach schedule) .... ---· ... _ ........ -~.- --··· r--.. --... --------· · carry tax-exempt interest obligations and other 
1. Sundry credits to earned surplus (Attach schedule) unallowable interest ----·--·--------~<~-------
8. Total of Jines I through 7 ... _ .... ---···- /I f 71 '/ 0 Y 16. Additions to surplus reserves (Attach schedule) ___ ..... _____ _ 

~ :z1..~~l~';t- ,._,/~a/'..-'~ 17. Other unallowable deductions (Attach schedule)_ 
..--7- -, (T _

4 
18. Adjustments for tax purposes not recorded on ~ S 

_.d... ~ ,J 1 ~-· _ ~ 17~ books (Attach schedule) ..... -. · r-~----
":ff t/t.ll. r..;.""'ra-~a-~1 ~ ~~· 1-;;-Su . ·- t / ~" to o ~ 
~

I • -~ p ~., ~·- ~ r1,. ndry.debJts to earned surplus (Attach schedule). .. _ P-P. •. _':.L.A..-P. ... _ , • ~ ~J·I"U- ,_Hr "wJ ~. -
· ~ - . 1 20. Earned surpl.us and undivided profits at end of "$ d ,s-S7rlfo 

- c R n- ·~"~"''A ........ IC:rhl"tfn1 ... lC\ - -.. -- ____ ._ __ 6 __ ;,__......;..'-



Con•rnonwrahh or Virginia. 
Drpartment or Taxation 

Schedule M of Form 500 1911 
CORPORATION TRANSACTJN~ OR _CONDUCTING PART OF BUSINESS WITHIN AND PART 

WITHOUT VIRGJNIA -. ALLOCATION AND APPORTIONMENT OF INCOME 
~ 

Name of Corporation .... :/.1.J.L..l..El?,.:::::~ . .M.tl&T.!t!!l._(:_(u~ ... f.1t.N .. !L ........ -.: .. : .. _.,_. _ _:__ ...• _,_, __ ,s.:"j!_:::-.A..~-~i.!:.a. .. ¥._Q_~--.. , . . ... . r . 
A. Allocable: income • I. Total amount o( 

allocable income 
2. Amount allocated 

IOVirgiftia 

l. a. Net rents and royalt~es from real property .... ·-·--·~-··-···-_:..._ ____ : _________ :_ _______ :····-- ··--··----·----·-·--·--------

b •. Net rents and royalties from tangible :Personal property ........... _ .... -·-·-·-·-·-· .. -·-.. ·--· .. - .. -----.. -------·----- ·---·----···-·---·--·--
. . . 

2. a. Capital gains and losses from sales or other disposition of r~al property ...... - .............. - ........ ··--·--·-·--·· .. --·--·- ·--·--------

b. Capital gains and losses from sales or other disposition 'of tangible personal 
property ------···-·-·-.. -··------·-· .._._ ___ , _______ .• ··-----· .. -··---- -- ··--··_._ ________ _ 

c. Capital gains and losses from sates or other disposition of intangible personal prop-­
erty. (Do not include capital gains and losses from sales or other disposition of stock. 
or other securities of a subsidiary corporation of the selling or disposing corporation; 

such gains and losses are not allocable but are apportionable) ....... .:..·---.. ·-··--·--·-·---.... - ... ·--·-····-.. ----·-.. ------· ---·------------· 

3~ Interest and dividends.' (Do not include interest and dividends derived fro~ investments 
in a subsidiary corporation of the recipient corporation; such interest and dividends are 
not allocable but are apportionable) ............. --........ -.... .' .. -... · -···-·--·---·-·-----·--

. . ~ . 
4. Totals (Enter total of Col. l in Line 11 and enter total of Col. 2-in Line 14) ........... - ...... . 

B. Appurtionable income factors I. Total 

5. PROPERTY FACTOR 

7'//.3 7S3 
a. Average value of real estate and tangible personal property 

owned by or rented to corporation ......... -·--.. ·-·--· .. ·-·--.. --

2. ln Virginia. 

b~ Column 2 divided by Column 1.. ... --... ·---·· .. ·-----·-------·--·-·-----------------~-----~_t,j_"'-··% 

6. PAYROLL FACTOR 
a. Total compensation paid or accrued, Jess compensation of 

gencr31 executive officers having company-wide authority. 
and less all compensation in connection with income aUo-
catcd in A above. . (Compensation to general executive 
aflicers having company-wide authority and all compensa-

tion in connection with income allocated in A above must ~ ~ '/ t' s-tg 1 /3'f '.3161 
be exclud~d from Columns 1 and 2). .......... - .. -· .. ·-···---·-. '-----------'---~--------1 

b. Column 2 divided by Column 1 ....... - ............... - ...... - .... ·--·-·-·---··---------=----~-------·---·--· .... ______ :_/p_l_h_ .. % 

7. SALES FACTOR 

a. All gross receipts of the corporation ·other than gross re- .:{ / ( /lJ 1/ 'g ~ 713 3 7 tJ &' 
··ceipts from items of allocable income .... - .. --.. --.. ·-·-- _L---------.......L.-...;....--------1 

b. Column 2 divided by Column l... .. -----.. -·-··---·--··-'"·-·------·---------,--------JI------~.._3;.;1;...;.'/_.......;..;;.% 
8. Sum of Lines Sb. 6b. and 7b .......... -···---.. -·-·-.. ··------.--.. --·-.. --.... -----···---·----------f---~/7~L-.% 
9. Line 8 di\'idcd by the figure 3, or 3 redu~cd by the number or factors, if any, having no denominator~ ... -... ·--·----~-- · S7, /, % 

10. Total net income (From Line 27, page I of the return). __ .. - ............. _ .... --·····---·--.. ---·----------•·-E..Zk.7..U .. ~----
Jl. Less: Total amount of allocable income (From Line 4. Col. l). .... ---·-·--·--·-.. ·-··--·----····-------·-----·t---__,;;.._,. ____ _ 

3Z't 7 4~if ~- Net income subject to apportionment (Line 10 less Line 11) ···-·-· ... ______ .....,.. ____________ • ___ .,_....: .... '...!!....L._I ___ _ 

·13. Income apportioned to Virginia (Line 12 multipJied by 'iO in Line 9)-----~---· -- -~~-Z.~.?._ ~7---

14. Income a1located to Virginia (From Line 4, Col. 2). ·-·-----.. -----···--·--.. - .......... - ... ·---·---.. --·-----JftJ---· 
IS. Income subject to .Virginia tax (Line 13 plus Line 14) (Enter in Line 28, page 1 or the return) ......... /-'t . .J ____ ........ .. 

-149A,-
.....,_ __ • __ '!">_ .-... .._... --------·. --
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BALANCE SHEET 

. ~ . 
ASSETS 

. • Cb.sh • • .• • . . . . . . . . .. . ! • • • 

~. Trade.note~ a~d a~coQnts recei~able •• 
(a) Less'allowance for bad debts ••• 

.. 
~. Inventories • ••••••• . . . . • • 

f. Government o!>ligations:(a) u.·s.and 
instrumentalities • • • • • • • • • • 

Beginning of T~xable Year I End of Taxable Year 

. (A) Amount . (B) Total ( cj Amount ("D) Total 

------:t--f 

(b)State,~~divisions ihereof,etc. ·~-~~---~~-~-~~~~~~~~~~~~~~~~ 
-

·• Other current assets 
(atta~h_schedul£) , · •••.• ~· •.••• 

. 
, • Loans to stockholders. . . . . . . . . 
• Mortgage and real estate loans •• , •• 

:. Other investments (~ttach schedule) •• 

f. Build_ings and ~ther fix_ed .. 
depr~~iable assets •••••••• 

. (Les~ accumulated depreciation). 

. ~ 

, •. Depletable assets • • • • • • • • • • t-------t---<-~ 

~~ (a) Less accu~lated~~letion .•• ·~~~~~~~~~~~~~~~~~~~~~~~~~~ 

.• Land (net of any amortization) • • • • 7S'/i 7St/t 
. . . 

:. Intangible assets (amortizable only)-
(a) Less accumulated amortization • ·~~----~;-~~--~-~741~6_1;--+----~---+-----+---~~~~~~~~~3~ 

~. Other ·assets (attach schedule. • • • • 2__ff/~ 3-7 b ~,_:Ph 7 7£ 

~. Total Assets 

LIABILITIES AND STOCKHOLDERS EQUITY 

'. Accounts payable • • • • • • • • - •. 

'· Mortgages, notes, bonds payable in 
less than one year. • •••••• 

'. bther current liabilities. 
(attach schedule) • • • • . . . . 

: •. Loens from stockholders •• . . 
r. Mortgages, notes, bonds payable in 

. . 

. . 
one year or more ••••••••••• 

• Other liabilities (attach sch~dule) •• 

• Capital stock: 

/.!Jofb/f/7 · /dit:tJJ5~ 

: 

(a). Preferred stock • . . . . . . . ·~--------~~ 
.~ Common stock. • • ...... ·-·~--------~-+~~~~~~-o __ o~~~--------~--~~~~~~s-_o __ o-r 

• Paid~in or capital surplus 
•. ·(attach reconciliation) ••••••• 
• . Retained earnings - App.ropriated 

(attach schedule) • • • • • • • • • • 
• Retained earnings - Unappropriated • • 
• Less cost of treasury stock. 
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Defendant's 

Exhibit 3 

~ .. 

Copies given separately to the Court and the 

taxpayer. 
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IV. ORDER 

V I R G I N I A : 

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND, DIVISION I 

NOV 1 t 1977 
MILLER-MORTON COMPANY, 

a Virginia Corporation, 

v. 

COMMONWEALTH OF VIRGINIA, 

) 
) 
) 
) 

Applicant,) 
) 
) 
) 
) 
) 

Defendant ) 

ORDER -----

Case No. 7608 

This day came the applicant by its counsel asking that an order be 

entered. WHEREFORE it is ORDERED and ADJUDGED that the application for 
. ..... .._ ... 

correction of erroneous assessment be, and hereby is, granted for the 

reasons stated in the Court's written opinion in this matter dated 
,u.wJ. .w~ ~a. f....:l1- 'i/-,~1 

October 19, 1977,~and that the efendant is ordered to refund to the 
. .....:· 

applicant the amounts erroneously assessed totaling $39,031.14, including 

penalties and interest, together 

percent from the date this order ----
I ask f9r this: 

t.... -z· 1-' V-
-~ -t_.. .... 

Carle E. Dav~ 
Counsel for ApPticant " '­SeentJVn(/( 

A 

with interest at the rate of eight --
is entered. 

., 
-~';t 

Copy, 
,. 

Teste: EDWARD G. KIDD, 

-l61A-
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V. Notice of Ap~~al and Assignment of Error 

V I R G .I U I A: 

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND, 
DIVISION I 

MILLER-MORTON COMPANY, 1 
1 

Applicant, 1 
] Case No. 7608 

v. 1 
1 

COMMONWEALTH OF VIRGINIA, ] 
1 
] 

Defendant. 1 

NOTICE OF APPEAL AND ASSIGNMENT OF ERROR 

Pursuant to Rule 5:6 o~.the Rules of the Supreme Court 

of Virginia, the defendant, Co~~onwealth of Virginia, hereby 

gives notice that it will ap~ly to the Supreme Court of 

V~r~~nia for a writ of error from the final order entered 

herein on November 16, 1977. 

· ~counsel for defendant gives further notice that in the 

Petition for Writ of Error the defendant will assign and 

rely upon the following assignments of error: 

1. The Court erred in its conclusion that Miller-

Morton's exercise of rights and powers over the tangible 

personal property in question did not constitute a taxable 

use under § 58-441.5. 

2. The Court erred in its conclusion that § 58-441.6 (r) 
.. :·: -~' 

and Regulations § 1-51 (Virginia Retail Sales and Use Tax 
-

Rules ·and Regulations, revised July 1, 1969) operated to - ·. 
•. 

exclude the ·tangible personal property in question from the 

tax imposed by s·ss-441.5. 

3. The Court erred in its conclusion that storage is 

not a taxable use under the language of §§ 58-441.3(h) and 

-l.62A-



The record is filed with the Court and no additional 

incidents of the trial will be hereinafter filed. 

Dated this {s-'!r day of December, 1977 •. 

COMMONWEALTH OF VIRGINIA 
. ,· J~~ 

.. 

By 
J~o-=-h-n~G-.~H~a-c-:C~o-n_n_e-=1::-:l.=---- .. · . . .. ... 
Assistant Attorney General 

~· 

Anthony F. Troy 
Attorney General of Virginia 

John G. MacConnell 
Assistant Attorney General 
P~ ... Q .. Box 6-L, Room 206 
Richmond, Virginia 23282 
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CERTIFICATION 

I hereby certify that the original of the foregoing 

Notice of Appeal and Assignr.1ent of Error has been r.tailed to 

the Clerk of this Court for filing, and a true copy thereof 

has likewise been mailed to Carle E. Davis, Esquire, of 

McGuire, Woods & Battle, 1400 Ross Building, P~cP~ond, 

Virginia 23219, counsel for applicant, this /~day of 

December, 1977. 

,. 

Assistant Attorney General 

,. 

... ....:· 
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