IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 4624

VIBGINIA:

In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on Tuesday the
19th day of June, 1956.

B. PERLIN,

Plaintiff in Error,

against
NORM.AN CHAPPELL,

Defendant in Error.

From the Court of Law & Chancery of the City of Norfolk.

Upon the petition of B. Perlin a writ of error and supersedeas is awarded him to ·a judgment rendered by the Court
of Law and Chancery of the City of Norfolk on the 2nd day
of February, 1956, in a certain motion for judgment then
therein depending wherein Norman Chappell was plaintiff and
the petitioner was defendant; and it appearing from the certificate of the clerk of the said court that a supersedeas bond
in the penalty of twelve thousand, five hundred dollars, conditioned according to law has heretofore been given in accordance with the provisions of sections 8-465 and 8-477 of the
Code of Virginia, no additional bond is required. ·
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INSTRUCTION NO. P-1.

The Court instructs the jury that the defendant B. Perlin
in operating stockyards within the City limits of Norfolk,
Virginia, owed the duty to the plaintiff as a member of the
general public to maintain pens and stockyards and operate
such stockyard in such a manner that would be reasonably
safe for the retention of cattle, including mixed breed Brahma
cattle. If you believe that the mixed breed Brahma cow that
struck the plaintiff herein was permitted to get out of the
confines of the defendant's stockyard because the defendant
failed to exercise reasonable care in maintaining the stockyard or in operating it, then you shall find for the plaintiff.
The jury is further instructed that if you believe from the
preponderance of the evidence that after the mixed breed
Brahma cow escaped that the defendant, by and through his
employees, had a reasonable opportunity to kill the cow before it struck the plaintiff and failed, due to the negligence
of one or more of the defendant's employees to kill such cow,
then you should likewise find for the plaintiff.
Granted.

J. H. T.
page 26

t

INSTRUCTION NO. P-2.

You are instructed that the negligence, if any there may
have been proven, of employees of defendant, which negligence, if any, was the proximate cause of plaintiff's injury,
is negligence for which the defendant B. Perlin is responsible.
Granted.

J. H. T.
page 27

~

INSTRUCTION NO. P-3.

Members of the jury you are instructed that with regard
to the defense of contributory negligence pleaded by the defendant B. Perlin, you should note the following:
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(1) You are not to assume the existence of contributory
negligence in the absence of evidence merely from its being
pleaded.
(2) The defendant has the burden of proving such defence
by a preponderance of the evidence.
(3) The degree of negligence which must be so established
must amount to an absence of ordinary care on the plaintiff's part, and in addition must contribute in some degree as
a proximate cause of the plaintiff's injury.
(4) If it is just as probable that the plaintiff is free from
neglig·ence or even if negligent, that the negligence did not
contribute as a proximate cause of the injury as it is that
negligence on plaintiff's part did contribute as the proximate
cause, then the defense of contributory negligence has not
been established and you are further instructed that th€!
mere fact that the person in the position of the plaintiff in
this case might have avoided the accident, it is not enough
to prove that he was negligent for not doing so. Different
individuals, all exercising ordinary care might behave differently under the circumstances. Some might see what others
would not and do what others would omit to do. If a person
is exercising ordinary care under all the circumstances, and he
is nevertheless involved in the accident, the law
page 28 ~ does not brand his conduct as contributorily negligent merely because some other course of action
might have avoided the accident.
Granted.

J. H. T.
page 29

~

INSTRUCTION NO. P-4.

The Court instructs the jury that if you believe from the
evidence that the plaintiff in this case was suddenly and unexpectedly placed in a situation of imminent peril of bodily
harm by the negligence of the defendant or defendant's employees acting within the scope of their employment and without fault on the part of plaintiff, then under such circumstances the plaintiff is not required to exercise that degree
of ordinary care, or sound judgment or discretion, which
would be required of him under ordinary circumstances and
normal conditions.
Granted.
J.H.T.
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INSTRUCTION NO. P-5.

The Court" instructs the jury that if you find that plaintiff
Norman Chappell is entitled to recover, you may award him
such damages within the amount cla~ed as in your opinion
will compensate him for the pecuniary damages proved to
have been sustained by him and proximately caused him by
the wrong complained of. In estimating the amount of such
damages, you may consider the physical and mental pain
suffered, if any; the nature and extent and severity of his injuries, if any; the extent, degree and character of suffering,
mental or physical, if any; its duration and its severity; and
loss of earning capacity, if any, and any probable future loss
of earnings. . You are further instructed that the law allows
one injured, through the negligence of another, compensation
money, not only for his physical pain and suffering but also
for his mental pain and suffering.
Mental suffering may arise out of the physical injury and
depends upon the extent, character and probable duration of
the injury. It includes all of the forms that mental suffering
will normally take which will vary in each case with the
temperament of the individual, the nature and character of
his injuries, whether permant or temporary and the
page 31 ~ mental worry, stress or grief, if any, which he may
sustain thereby.
If one be handicapped by physical injuries from performing
the task incident to his station in life and that the character
of the injuries be such as to cause one mental anxiety and
dread of physical suffering reasonably certain to continue
in the future, you may consider such elements in assessing
damages for mental suffering.
In estimating such mental suffering, if any such exists, you
may also consider whether mental suffering might be normally
sustained by the plaintiff herein from the deprivation of the
pleasure and satisfaction and right that only those can enjoy
who are possessed by a sound body and free use of all its
members. These are all proper component elements for that
mental suffering for which the law entitles one injured by the
negligence of another to seek redress in monetary damages.
Granted.

J. H. T.
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INSTRUCTION NO. P-6.

The Court instructs the jury that in considering the damages, if any, to be awarded the plaintiff any gratuity or special consideration, if any, being afforded the plaintiff by a third
party, such as Colonna Shipyard, should not be considered.
Granted.

··,J. H. T.
page 33 ~

INSTRUCTION NO. D-2.

The Court instructs the jury that it is your duty to try
this case without being influenced by sympathy, or the mere
fact that the plaintiff was injured, and you must disregard
all questions of the relative financial conditions of the parties,
as you are under the solemn obligation of an oath to decide
this case according to the law and the facts.
Granted.

J. H. T.
page 34}

INSTRUCTION NO. D-5.

The Court instructs the jury that if you believe from the
evidence that the plaintiff was guilty of negligence which
caused, or contributed to his injuries, you must :find a verdict
for the defendant.
And this is true even though you believe from the evidence
that the defendant was guilty of negligence.
This instruction should be read with instruction P-3 heretofore given.
Granted.

J. H. T.
page 35 ~

INSTRUCTION NO. D-6.

The Court instructs the jury that the burden is on the plaintiff to prove that the defendant was negligent, and that such
negligence was the proximate cause of plaintiff's injuries, and
that this must be proved by a preponderance of the evidence ;
that is, the evidence of the plaintiff must outweigh the evidence of the defendant. However, if you believe the plaintiff

6
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was negligent and that his negligence was the proximate cause
of the injury, you can not find a verdict in his favor, but you
must find a verdict for the defendant.
If you believe that both the plaintiff and defendant were
negligent, and' that the injuries resulted from their combined
negligence, then you can not weigh the negligence of on~
against that of the other, for the negligence of the plaintiff
bars a recovery under such circumstances and you must find
for the defendant.
Granted.

J. H. T.
INSTRUCTION NO. D-9.
page 36 t
The Court instructs the jury that the only negligence alleged by plaintiff in this case is that defendant was negligent
in allowing the heifer to escape, and was negligent in his
method in attempting to capture the heifer after it escaped.
Therefore, unless you believe from a preponderance of the
evidence that defendant was negligent in one or more of said
particulars, and that such negligence was the sole proximate
cause of the injury, you must find a verdict for the defendant.
Granted.

J. H. T.
INSTRUCTION NO. D-10.
page 37 t
The Court instructs the jury that the defendant was not
guarantor of the safety of the plaintiff, and can not be held
liable unless he was guilty of some a~t of negligence. You are
not to presume negligence from the mere fact that an accident
occurred, or that the plaintiff was injured as the result thereof. On the contrary, there is a presumption that the defendant was not negligent until the plaintiff has proven the contrary by a preponderance of the evidence.
The burden rests upon the plaintiff to prove not only that
the defendant was negligent, but that his negligence was the
proximate cause of the accident. If you should believe, after
hearing all the evidence, that it is just as probable that the
defendant was not negligent as that he was negligent, then
the plaintiff has failed to sustain the burden of proof and you
shall :find for the defendant.
Granted.
J.H.T.
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INSTRUCTION NO. D-1.

The Court instructs the jury thaCthe fences and gates surrounding the defendant's stockyard were constructed in accordance with the usual custom and practice in the business,
and that the defend ant is not negligent in the construction or
maintenance of the fences and gates surrounding the stockyard.
Refused.

J. H. T.
page 39

r

INBTRUCTION NO. D-3.

The Court istructs the jury that the defendant's employees
used ordinary care in their attempt to restrain and capture
the heifer after it had escaped.
Refused.

J. H. T.
INSTRUCTION ~O. D-4.
page 40 r
The Court instructs the jury that there is no evidence in
this case upon which you can base a verdict for the plaintiff.
Refused.
J.H. T.
INSTRUCTION NO. D-7.
page 41 r
The Court instructs the jury that the heifer in question was
a domestic animal, and by reason thereof, defendant's employees had the right to assume that such animal did not possess dangerous propensities, until by the use of ordinary care
the employees acquired knowledge that such animal did possess dangerous propensities.
And, unless you believe from a preponderance of the evidence that after defendant's employes obtained such knowledge, and by the use of ordinary care had sufficient time and
means to prevent the injury to plaintiff, and failed to prevent
such injury, you must find a verdict for the defendant.
Refused.
J.H. T.
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page 42 }

INSTRUCTION NO. D-8.

The Court instructs the jury that there is no evidence to the
effect that the defendant was on notice that the heifer could
nor would jump the gate at the loading chute.
Refused.

J. H. T.
page 43}

INSTRUCTION NO. D-11.

The Court instructs the jury that if you believe from the
evidence that the animal which struck Chappell disclosed
vicious propensities, and that Chappell saw, or by the use of
ordinary care should have seen such propensities and failed
to exercise ordinary care to avoid being struck by the animal,
you must find a verdict for the defendant.
And this is true even though you believe from the evidence
that the defendant was guilty of negligence.
Refused.

J. H. T.
page 44}
INSTRUCTION NO. D-12.
The Court instructs the jury that the fences and gate surrounding the defendant's stockyard were of suffi:cient height
to comply with the requirements of the law, and there is no
evidence that the defendant was negligent in the construction
or maintenance thereof.
Refused.

J. H. T.
page 45}

INSTRUCTION NO. D-13.
The Court instructs the jury that the fences and gates enclosing the defendant's stockyard are at least five feet high,
and the ref ore, are lawful fences and comply with the requirements of the law of the State of Virginia insofar as height of
the fences and gate is concerned.

J. H. T.
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INSTRUCTION NO. D-14.

page 46}

The Court instructs the jury that the fences and gate enclosing defendant's stockyard are at least .five feet high, and
are the refore, lawful fences and is all that is required of defendant under the law in 1Virginia insofar as height of fences
and gate is concerned under the circumstances.
Refused.

J. H. T.
INSTRUCTION NO. D-15.

page 47}

The Court instructs the jury that the gate over which the
cow jumped was of sufficient height to comply with the requirements of law.
Refused.

J. H. T.

•

•

•

•

•

page 51 } VIRGINIA:
In the Court of Law and Chancery of the City of Norfolk,
on the 2nd day of February, 1956.

•

•

•

•

•

ORDER.
This day came again the parties, by counsel, and the motion
to set aside the verdict of the jury and grant a new trial, now
having been fully heard and maturely considered is overruled,
to which action of the Court the defendant, by counsel, duly
excepts. .
Whereupon it is considered by the Court that the plaintiff
recover of the said defend ant the sum of Ten Thousand
($10,000.00) Dollars, with interest thereon to be computed
after the rate of six per centum per annum from the 23rd day
of December, 1955, until paid, together with his costs about
his suit in this his behalf expended, to which action of the
Court the defendant duly excepts.
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Thereupon the said defendant having signified his intention
of presenting to the Supreme Court of Appeals of Virginia, a
petition for a writ of error and supersedeas to the judgment
herein, it is ordered that execution upon said judgment b~
suspended for a period of sixty days from the date hereof,
upon said defendant or someone for him entering into and
acknowledging a proper suspending bond, conditioned according to law, before the Clerk of this Court, in the penalty of
Twelve Thousand Five Hundred ($12,500.00) Dollars, with
security to be approved by said Clerk.

•

•

•

•

•

•

•

page 53 ~

•

•

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
Notice of Appeal.
Now comes the defendant, B. Perlin, and gives notice that
he intends to appeal the final judgment entered by the Court
of Law and Chancery of the City of Norfolk, Virginia, on the
2nd day of February, 1956, in the above-styled action whereby
said Court rendered judgment against him.
Assignments of Error.

1.
The Court erred in overruling the motion of the defendant
to strike the plaintiff's evidence at the conclusion of the plaintiff's evidence.

2.
The Court erred in overruling the motion of the defendant
to strike the plaintiff's evidence at the conclusion of all of the
evidence.

3.
The Court erred in overruling all motions of the defendant,
the basis of which motions were that the evidence failed to
disclose that the defendant was guilty of negligence, which
was the sole proximate or proximate contributing cause of
the injury, and the evidence disclosed that the plaintiff was
guilty of contributory evidence.

I
(
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4.
The Court erred in admitting certain evidence offered by
the plaintiff and in refusing to admit certain evidence offered
by the defendant.

5.
The Court erred in granting any instructions offered by the
plaintiff.

6.
The Court erred in granting plaintiff's Instructions Pl,
P2, P4, P5, and P6.
page 54

~

7.

The Court erred in refusing to g-rant defendant's Instructions Dl, D3, D4, D7, DB, Dll, D12, D13, D14, and D15.

8.
The Court erred in overruling the defendant's motion to set
aside the verdict of the jury.

9.
The Court erred in entering judgment for the plaintiff upon
the jury's verdict.
10.

The Court erred in refusing to enter judgment for the defendant.

B. PERLIN.
By: WILLIAM L. SHAPERO,
Of Counsel.
. Fjled 3/19/56.
L. M. CALVERT, D. C.
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•

page 3}

•
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EUGENE S. VICKHOUSE,
called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined, and testified as follows:
By Mr. Howell:
Q. You are Eugene S. Vickhouse Y
A. Yes, sir.
Q. And you are employed by the Photo Craftsmen, In:corporated Y
A. Yes, sir.
Q. How long have you been a professional photographer?
A. Six years.
Q. At my request did you take certain photographs of the
stockyard on December 14th, 1955?
A. Yes, sir.

•

•

•

•

•

•

•

•

•

•

page 4}

Mr. Shapero: We have no objection to his pictures, your
Honor.
Mr. Howell: We would like to have these pictures marked
as exhibits, if your Honor please.
The Court: How many do you have Y
Mr. Howell: Eight.
The Court: The pictures are marked as ''Plaintiff Exhibit No. 1, '' to "Plaintiff Exhibit No. 8," both inclusive.
By Mr. Howell:
Q. Mr. Vickhouse, I show you photograph marked as Plaintiff's Exhibit No. 3, and ask you have you measured the height
of that fence and that gate, rather, shown in the
page 5 } photograph from the ground to the top of the gateY
A. Yes, sir.
Q. Recite what measurement you arrived atY
A. The gate was 5-feet 2-1/2-inches, composed of 1 x 8
inches planks.
Q. Did you measure the length of the concrete shown in
this picture from the gate to the end of the concrete, still
speaking of Exhibit 3Y
A. Yes, I did. It measures 94-feet 9-hiches.
Q. Mr. Vickhouse, did you measure, in exhibit 3, the width
of that lane Y

B. Perlin v. Norman Chappell
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Carl W. Meia;el.

A. Yes, sir.
Q. What was its widthT
A. Ten feet, ten inches.
Q. Referring to Plaintiff's Exhibit 4, pointing to the back
fence in the picture, did you measure the height of that fence
from the ground to the top?
A. Yes, sir.
Q. What was the height of that?
A. Five feet, 8-1/2 inches.

•

•

•

•

•

•

•

•

•

•

page 6 ~

CARL W. MEIXEL,
called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined and testified as follows :
By Mr. Howell:
Q. You are Carl W. Meixel?
page 7 ~ A. Yes, sir.
Q. Mr. Meixel, on March 15th, 1955, were you
employed by B. Perlin Y
A. Yes, sir.
Q. Did you have anything to do with bringing a load of
cattle from Richmond to Mr. Perlin 's pens or stockyard adjacent to the slaughterhouse Y
A. On March 15th, 1955 Y
Q. Yes.
A. Yes, sir.
Q. State how many cows you got and what time you arrived
in Norfolk, and what did you do with them when you got here.
A. I went to Richmond to pick up approximately twenty
cattle the night of March 14th, at the Richmond .Stockyard.
Mr. Smith and mvself loaded the cattle and came back around
midnight and put them in one of the pens and shut the gate.
I went to Richmond to pick up the load of cattle and put
them in the trailer, and got into Norfolk at twelve o'clock, and
loaded in one pen all of the cattle, eighteen or nineteen, pulled
them out of the tractor-trailer, and put them in the pen and
shut the gate, and drove the tractor on and went home and
went to sleep, and came back to work the next morning.

14
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Q. Among· those nineteen or twenty cows was
page 8 ~ there one cow known as a mixed-breed Brahma T
A. Yes, sir.
Q. And you knew when you picked up those cows that one
was a mixed-breed Brahma Y
A. I knew one was mixed not a Brahma.
Q. You can tell the mixed-breed Brahma by the hump on the
back?
A. Some do.
Q. This one had a hump, did it not?
A. This one did, very little.
Q. They have definite characteristics you can tell from
the ordinary dairy cow?
A. From dairy cows, yes, sir.
Q. The next morning, now, what time did you come to work?
A. Seven-thirty.
Q. On March 15th, 1955, did B. Perlin have a11: established
instructor or foreman supervising the penning of the cows
and moving to the slaughterhouse?
A. I was working them down to be killed, that was my job.
Q. Had anyone been officially designated as foreman or
supervisor of this operation?
A. No one, you drive them yourself, and the other men.
Q. Do you have a foreman now?
page 9 ~ A. Yes, sir ..
Q. Who is it?
A. Walter Meixel.
Q. Your brother?
A. Yes, sir.
Q. What time did you go down to the pen to let the cows out
prior to slaughtering them?
A. Eig·hty-twenty to eight thirty.
Q. How many men did you take with you T
A. One man with me and the State Inspector.
Q. The State Inspector had nothing to do with the movement of the cows?
A. No, sir, just checked.
Q. So, it was you and one other man?
A. Yes, sir.
Q. Mr. Meixel, how many pens are there on the left-hand
side of the lane leading from the gate in which you put the
cows the night before Y
A .. Four pens.
Q. 011: the left-hand side Y
A. Yes, sir.
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Carl 1¥. Meixel.
Q. Look at Plaintiff's Exhibit 3. Does that photog-raph
show all four pens?
A. Yes, sir.
Q. Which one would you designate as being No.
page 10 ~ 4 pen?
A. Here (indicating on photograph).
By the Court:
Q. Punch a hole in it indicating it.
A. Yes, sir.
By Mr. Howell:
Q. Now, by this hole you have punched here, that is where
you have punched (indicating).
A. Yes, sir.
Q. On Plaintiff's Exhibit 3 I will put No. 4. How did you
put all nineteen or twenty-one of the cows in the same pen f
Did you put them all in the same pen?
A. Yes, sir.
Q. Tell the jury the dimensions of that pen?
A. 30 x 40, I would say roughly. I never measured it.
Q. Now, Mr. Meixel, how high, in your opinion is this gate
throug·h which you let the cows into the lane the night before?
A. Five and a half to six feet, roug·bly.
Q. Now, Mr. Meixel, tell th~ jury in your own words what
you had to do in order to g·et the cows to the slaug·hterhouse
on this morning, March 15th, 1955?
A. We had to open the g·ate first and run them out in the
lane and then separate, take the good and the bad
page 11 ~ cows.
Q. Now, Mr. MeL"'{el, did you shut off any gates
in this lane on the morning· of March 15th, 1955, before you
let them go into the lane?
A. There was not but one gate to shut, the chute gate stayed
closed all the time.
Q. Now, by the chute gate what are you referring to?
A. The unloading chute.
Q. The gate through which they came?
A. Yes, sir.
Q. Do you have any method of st.opping off a portion of this
lane, shown here in Exhibit P-3?
A. We have one gate right here that goes right here, that
shuts them off from coming back this way ( indicating on
photograph).
Q. Towards pen No. 4?
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OarZ W. MeixeZ.
A. Yes, sir.
Q. And that is the only gate you had you could use for that
purpose?
A. Yes, sir, to keep them from running the whole space.
Q. That gate you are referring to is on the side nearest to
the pen No. 4 with respect to the alley that the cows will go
down to the slaughterhouse Y
A. Closed gate there.
Q. I now show you plaintiff's Exhibit 1 and ask you if that
does not reflect the only gate the alley is equipped
page 12 ~ with for stopping cows in the lane T
A. The onJy gate that goes all the way across.
Q. I will now punch a hole in Exhibit P-1 so there will be no
question about the barrier gate he is talking about.
Now, is it not true, Mr. Meixel, that if you have cows in pen
4, that gate does you no good insofar as steering them directly
from pen 4 into the lane leading to the slaughterhouse Y
A. No, sir.
Q. I show you Plaintiff's Exhibit 6, which is a view from
the road looking at the so-called unloading and loading chute,
and ask you if there is any gate or barrier across outside from
that to that platform T
A. No, sir.
Q. Was there any on March 15th, 1955 Y
A. A half one hooked up. We put the new gate down low
and did not use it.
·

•

•

...

•

•

By Mr. Howell:
Q. I gather from your testimony you at one time
page 13 ~ had a gate that could be swung all the way across Y
A. No, sir, not all the way across, one unloading
to close up.
Q. Just a half gate?
A. Was not half, approximately one-third the way across.
Q. Am I correct when I say the only thing separating this
lane from the outside is this one gate through which the cows
entered the night before?
A. Yes, sir.
Q. Now, getting back to March 15th, 1955, when you turned
these cows out into the lane you turned them in all at one
time?
A. Yes, sir, the whole pen.
Q. As I understand, the ·cows were moved down the lane
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Carl W. Meixel.
and then you would go down and turn, around as you selected
one to go back to the lane leading to the slaughterhouse?
A. Yes, sir.
Q. Was that the method you used to turn the cows around
on March 15th T
A. We used the stick, or the hotshot.
Q. Did you have a hotshot or a stick?
A. I was using either a hotshot or a stick; I don't remember
which one I was using then.
Q. Did you have a pitchfolk 7
A. No, sir. At that time we did not use a pitchfolk.
page 14 ~

•

•

By Mr. Howell:
Q. Now, I kn.ow our accurate recollection won't go but so
far, and I want now to ask you if you recall the testimony
you gave December 13th, 1955, regarding whether you probably were using a pitchfolk on March 15th, 1955. I will read::
'' Q. So, after the cows had gotten past that point, yow
swung this gate AB across there, is that the idea Y"
We are talking about the little gate; and your answer is: ·
'' A. No. One man was standing right here and worked
this gate back and forth.
''Q. Right here at the point which I will mark the letter

MT

'' A. This here gate goes down to the slaughtering lane and
maybe there are one or two men behind the cattle in
page 15 ~ the lane right where the cattle will be at. I have
my stick or pitchfolk. This man works one or the
other gates. Depen,ds on which pen we want the cattle to go
into.''
Now, I ask you on page 20:
'' Q. Did you do any driving this morning Y''
Talking about March 15th:
''A. I probably drove them out.
'' Q. Tell me how you drive them out.
'' A. You just walk in the pen and holler at them four or
five times or slap them across the rump with a stick or pitchfork mostly; any old thing like that.
'' Q. Do you have a pitchfork?
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'' A. You always keep a pitchfork handy; a pitchfork or
stick. I wouldn't say I had either one that morning. Maybe
I did.''
Now, on that particular occasion you mention nothing about
a hotshot?
A. Yes, sir.
Q. Can you say whether or not you had a pitchfork f
A. No, sir, I could not. I did not have a pitchfork that
morning, because that morning we had not sold
page 16 } the truck.
Q. What has the sale of the truck got to do with
changing the use of the hotshot?
Mr. Shapero: He did not say he changed.
A. It cost $8.00, apiece, every time a cow kicks one, and Mr.
Perlin said he was not going to buy any more for us, and us
boys went to using pitchforks.
By Mr. Howell:
Q. How long had you been using hotshots at Mr. Perlin's
up to the time you changed to pitchforks?
A. As long as I ever hauled cattle in trucks.
Q. Have you got a hotshot operating out there today?
A. I got one broke now, right over there. One cow kicked it
and broke the amplifier.
Q. Those cows are dangerous to work with T
A. Sometimes.
Q. They kick up right much, when they get an electric shock?
A. Will kick one time, I imagine like anyone will when you
get an electric shock.
Q. At that time you went down and attempted to turn the
cows around. ,vere you going to put the mixed-breed Brahma
in the slaughterhouse first?
A. I imagine so, we always kill the good ones first.
Q. Did you use the hotshot?
A. No, sir.
page 17 } Q. What did you use Y
A. Did not get a chance.
Q. What did she do?
A. First turned round and jumped this fence.
Q. Look at Plaintiff's Exhibit 2 and see if you can point to
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Oarl W. M eixel.
the fence the Brahma mixed-breed jumped before you put the
hotshot to her Y
A. I did not use the hotshot, did not need to.
Q. So this cow was right active before you let her out Y
A. Yes, sir.
Q. Now, point, in that Exhibit 2, to the fence she jumped Y
A. Right there (indicating).
Q. She jumped rig-ht over that?
A. This fence here (indicating).
Q. Now, punch a hole with your pencil indicating the fence
she jumped.
A. (Witness does so).
Q. Mr. Meixel, at that point you knew you had a right wild
mixed-breed Brahma on your hands Y
Mr. Shapero: I have not objected, because I thought he
would stop asking such questions.
The Court: Are you objecting to leading quespag·e 18 ~ tions?
Mr. Shapero: Yes, sir.
The Court: The objection is sustained. I ruled he could
not be called as an adverse witness, and you cannot cross
examine him.
By Mr. Howell:
. Q. What did you know about the cow when she jumped the
fence.
A. She just did not want to stay with the rest, just skittish;
I don't know. I have handled a plenty, and I still don't know.
Q. Acting unusual?
A. A little skittish.
Q. Wbat did you do after she jumped that pen?
A. My brother went down around the outside and I opened
the gate on the inside and we turned her back in, with the other
cattle again.
Q. Let me ask you if the gate you succeeded in getting her
through is shown in either one of these pictures?
A. Right here (indicating).
Q. Is that the one (indicating) Y
A. That is the gate right here.
Mr. Howell: Point to gate in Plaintiff's Exhibit 4.
The Witness: That is the gate my brother opened-I
opened and he ran the cow back through.
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~

By Mr. Howell:
Q. How did you run her back through Y
A. Then she jumped over in the other pen and we shouted
at her and she gets in there (indicating).
Q. Right here (indicating) Y
A. Yes, sir.
Q. Well, now getting down that lane to the other cattleA. They were not in the pen.
Q. Next in a laneY
A. Yes, sir.
Q. If you had wanted to put that mixed-breed Brahma in
pen 4 you could easily have done so at that time Y
A. No, sir.
Q. Why notY
A. At that time, if we had probably had time, but we did not
have n,o time.
By the Court:
·Q. Why notY
A. She jumped the fence so fast we could not get the gate
open to get her back in there.

By Mr. Howell:
Q. Have you told us everything that cow did after she
jumped the fence.
A. She jumped the fence, and went in this pen, in the field
that has no roof, dirt floor, and we got her back in
page 20 ~. with the other cattle ·again, and she come back,
jumped the same fence again, and then went and
tried to jump the outside fence.
Q. By the outside fence, is that the fence I am pointing to
in Plaintiff's Exhibit 4Y
A. Yes, sir, the top board.
Q. How high is that!
A. Six feet.
Q. At the end of that lane!
A. Yes, sir.
Q. And she could not get over that fence Y
A. She broke the top board.
Q. She could not get over that fence Y
A. No, sir.
Q. Now, that first time that cow stayed in there two or three
minutest
A. Long enough for me to get the gate open, and my brother
run her back with the other cattle.
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Q. Two or three minutes T
A. Two or three minutes maybe.
Q. She could not get out unless your brother opened the·
gate?
A. Unless she jumped.
Q. She did not jump, and that is why you opened it?
A. That is right.
page 21 ~ Q. :M:y question is if you had wanted to get her
in pen 4 what would you have done with respect to
the gate in Plaintiff's Exhibit 1?
A. At that time the other cattle were up to this end of the
lane. We did not want to get her back to pen 4, just tried
to get her in the lane with the other cattle to quiet her down.
Q. The other cows were not giving you any trouble Y
A. No, sir.
Q. They could not get out?
A. No, sir.
Q. If you shut this gate you could not get her back in pen

4Y

A. If I had she would have made a sharp turn, with no
cattle in there. This is three and a half or four feet high, that
would have been no trouble to her.
Q. At no time did you shut that gate?
A. No, we were trying to g·et her back with the other cattle.
Q. Did you make an attempt to put the cattle withA. No, sir.
Q. Let me go back: Did you testify after this mixed-breed
Brahma jumped the fence once to get back, she turned around
and again jumped back?
A. In that open pen on Exhibit 2.
page 22 ~ Q. "What did you do then?
A. Run her up and opened the gate, run her back
up with the cattle again, the same as the :first time.
Q. Tell what she did.
·
A. We opened the gate and she ran back with the other
cattle, but she never stopped running and jumped over the
gate. At that time the truck was parked up by the chute and
she got wedged in between the truck and the chute. She got
wedged in between there, and she may have stayed there three
or four seconds, until she got herself loose, free, and then she
went out the gate across the slaughterhouse and went through
the :field. In the meantime I jumped in the truck and got on
the highway, Indian River Road, and she got on the highway
the same as I did. I tried to cut her off with the truck.
Q. When that cow first turned around without your having
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done anything to her and jumped over the gate to pen 5, did
your brother shout for somebody to come V
A. They could not hear you up to the slaug·hter house from
where we were. One of them went up there to see Mr. Ewell.
Q. Did you ask Mr. Ewell to get help 7
A. We did n:ot think we needed help as long as the cow was
inside the pen. When she got out it was too late to ask for
help then.
page 23 ~ Q. She jumped two fences inside before she
jumped the third one outside Y
A. She jumped the gat~ the third time.
Q. And that put her on the outside?
A. On the outside.
Q. You did not make any attempt to call for anybody?
A. The cow was already out and gone when we got help.
Q. What time did you start to work on, the cows that morning!
A. Eight-thirty or eight-fifteen.
Q. What time did she succeed in getting outside!
A. Some minutes to nine.
Q. Fifteen or twenty minutes after you started Y
A. Yes, sir.
Q. Was anyone stationed on the outside of the fence keeping a watch if any cows got outt
A. No, sir.
Q. You say there was no one officially in charge at the time
of the accident, you were sort of a leading man Y
A. Yes, sir.

•
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page 24 ~
By Mr. Powell:
Q. Prior to March 15th, do you know whether or not cows
bad gotten on the outside of the stockyard Y
A. Yes, sir.
Q. In view of knowing that, did you, or anyone else, sug,..
gest a plan of action when such cow got out Y
A. What do you mean, suggest a plan of action 7
Q. Say, "We will keep a loaded gun down in the feed pen,"
or put a buzzer or phones in to let it be known immediately
when a cow got outside. Had anything been done Y

•

•

•

•

•
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page 25 ~

•

•

•

•

•

By Mr. Howell:
Q. Tell the jury whether or not any plan had been set up
for going into action when a cow got outside the stockyard.
A. The only cows that got out was when somebody would
leave the gate open, kids going up there from school would
let the cows out and everybody would pitch in and stop everything· else. Everybody knew what to do.
Q. You just told me no one could hear you?
A. I did not tell you nobody could. If you are in the
slaughterhouse working. We only go to the stock pens three
times a day and bring· cattle down to kill.
Q. If they are inside the slaug·hterhouse, then they cannot
hear you in the pens?
A. No, sir, if you are in the pens. Anybody could be there
messing around. "\Valk down to the gates, get the cattle. The
kids come in and leave the gates open.
pag·e 26 ~ Q. Was there any means of communicating between the pens and the slaughterhouse where the
other employees were?
A. No, sir.
Q. Any phone system 7
A. No, sir.
Q. You had this cow outside in the open, now, pick up from
that point and tell us what you did.
A. She was in the field and I was on the road, went out on
the highway, and we both got to the highway at the same time.
She turned left and I did, too. When I overtook her she was
just beside me with me approaching.
Q. Did she come out the Colonna Shipyard gate?
A. Inside.
Q. Coming towards Berkley?
A. Towards Berkley.
Q. So, she had gotten past on .the Berkley side of the gate
and already into the Colonna Shipyard?
A. It was on the Berkley side. She come out below the
gate.
'
Q. Tell us what she did.
A. I overtaken her and tried to pin her in between the truck
and the bridge, but I could not. She started back up and got
behind the truck and I put the truck in reverse and tried to run
over her backing. She got on her feet and ran down the road
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to the Shipyard. By the time I got there she went
in the gate.
Q. The Colonna Shipyard has a fence around it?
A. That is right. She went into the gate.
Q. With you behind in the truck?
A. By the time I got turned. around she turned right and I
went behind. I jumped out, and everybody was hollering,
"She went this way, she went that way.''
Q. Then what did you do?
A. By that time my brother got there with the rifle and the
cow had gone up the railroad trestle.
Q. Did you see the cow when she had her rear end going
away from you?
A. I don't remember whether I did, or not.
Q. She was going down the trestle when you saw her?
A. Going down the trestle, but I don't know which way she
was going.
Q. Look at Plaintiff's Exhibit 5 and establish in which
direction the trestle is in respect to this portion of the sheds
shown in that exhibit 7
A. The railroad track is in there somewhere (indicating).
Q. Right along there (indicating) ?
A. Right here is where the cow was (indicating).
Q. Can you tell me in which direction with respect to this
portion of the shed.on the left-hand side the trestle
page 28 ~ is?
A. The right-hand side of that shed.
Q. You would have to make a turn around that shed to go
down that trestle?
A. Yes, sir.
page 27

~

Mr. Howell: That is, gentlemen,Mr. Shapero: I object to him explaining the evidence to the
jury.
The Court: Sustained.
By Mr. Howell:
Q. The cow was going down the trestle?
A. Yes, sir.
Q. And your brother and you are here (indicating)?
A. Yes, sir, and Doc Ewell, pretty close to us.
Q. When did your brother hand you the gun?
A. When the cow was on the trestle.
Q. What did you ask him then?
A. If it was ready to shoot.
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Q. And what did he tell you?
A. He said yes.
Q. Did you take a bead on that cow as she came towards
you on the trestle?
A. Yes, sir.
Q. Did you attempt to pull the trigger?
A. Yes, sir.
Q. Did the gun go off?
page 29 ~ A. No, the gun was on safety.
Q. 80, your brother did not tell you correctly?
A. That is right, just made a mistake.
Q. If that gun had not been on safety could you have pulled
the trigger?
A. I would have pulled the trigger, yes.
Q. You are an extra good shot?
A. I think I am.
Q. Your brother was an employee of B. Perlin 's also?
.
A. Yes, sir.
Q. What did the cow do when the gun did not go off?
A. She came right straight after me.
Q. How fast was she traveling?
A. Making pretty good speed.
Q. ,vhat did you do?
A. She came, was coming straight at me and when she was
ten or fifteen feet from me I stepped aside.
Q. What did the cow do?
A. She kept right on going and went right beside me.
Q. On down the railroad track?
A. She was not on the track then.
Q. She kept straight across?
A. She kept right starting on going and I stepped aside.
Q. Did she ever make a turn and come down this
·
page 30 ~ road (indicating) ?
A. Went straight across this road.
Q. When you turned and ran after failing to shoot the cow
did you see Mr. Chappell?
A. I was right behind him :five or ten feet.
Q. Did you see the cow strike him f
A. Yes, sir.
Q. What effect did that have on him?
A. It knocked him down and he fell on some timbers.
Q. Did the cow throw him up in the air?
A. Kind of jumped him up a little bit. He fell on the
timbers.
Q. What did you do with respect to the cow?
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A. I went up fifty or seventy-five feet from there to a little
waterpump house. She had gone up there and stopped. In
the meantime I got the gun to shoot, and she was standing
there looking and one of the boys attracted her attention and
she was looking back and I laid the gun across the pumphouse
and took one shot and killed her. She must have been fifty
feet from the pumphouse.
Mr. Howell: Answer Mr. Shapero.
CROSS EXAMINATION.
By Mr. William Shapero:
Q. How much experience have you had with
page 31 ~ cattle, Mr. MeixeI7
A. All my life.
Q. How old are you Y
A. Thirty-one.
Q. I understand your entire family are butchers and know
all about cows T
A. Yes, sir.
Q. How long have you worked for Mr. Perlin Y
A. Five years actually working there, but coming in the
plant :fifteen years.
Q. I direct your attention to 1949 and ask you whether or
not any work was done on the fences of that stockyard Y
Mr. Howell: That is not cross examination on my examination.
Mr. Shapero : It is.
The Court: I sustain the objection so far as the direct examination.
Mr. Shapero: He went into that in this discovery depositions.
The Court: That is not a part of this record.
Mr. Shapero: I will proceed on cross examination now.
By Mr. Shapero:
Q. Now, Mr. Meixel, was there anyway you could
page 32 ~ know that Brahma that injured Mr. Chappell was
skittish any more, by the manner of the rest of the
cows, before you got hini out of the pen and he jumped that
fenceY
A. No, sir.
Q. No indication until that time?
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A. That was the :first time.
Q. After jumping the fence the first time, how much time
was it until she jumped back 7
A. A few seconds, three or five, not over that.
Q. In time it was more or less instantaneous f
A. Just one movement after another, just a few minutes,
seconds and everything was over, she was gone.
Q. All of these fences that were being jumped back and
forth, they were inside the enclosures 7
A. That is right. She tried to jump one outside and could
not make it.
Q. Is the reason she did not have enough running room Y
A. Could not get up enough speed.
Q. She might have jumped that if she had 7
A. Yes, sir.
Q. When she jumped the gate she had the length of the
chute to run 7
A. Yes, sir.
Q. Was there something inside the chute she had to weave
around?
page 33 r A. Some more cattle.
Q. She did not have a straight bee-line to the
gate?
A. No, sir, worked her way through the other cattle.
Q. Is it not true ordinarily, if a cow will jump a fence if
you get her back with the rest of the cows, she will calm
down?
.A. Yes, sir.
Q. And that is what you were attempting to do?
.A. Yes, sir.
Q. That is the usual method if one jumps the fence?
A. Any nervous cow, when she gets back with the other
cows, it will cool her off.
Q. This particular cow, when you got her back with the
group, instead of stopping, she ran through the group and
jumped the gate?
.A. That is the first one I ever saw that would not stay with
the other cows, would not quiet down.
, Q. Since you have been with Mr. Perlin, no cow ever jumped
that gate before Y
A. No, sir.
Q. No cow ever jumped the outside fence before?
A. No, sir.
Q. You stated prior times you knew of cows having gotten
out, but none that had jumped out?
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A. No, sir.
page 34 }

Q. How did they get out Y

A. Through an open gate, never jumped the outside fence before. School children will come along there and
leave a gate open, they have come along there coming from
school-
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page 35}

By Mr. Shapero:
Q. The cow was moving Y
A. Heading towards me.
Q. A running animal Y
Q. Yes, sir.
Q. When you did shoot the animal had stopped Y
A. Yes, sir.
Q. And you killed her when you shot Y
A. That is right. One shot, one time.
Q. All the men working for Mr. Perlin turned out to help
catch the animalY
A. Yes, sir.
Q. Just did not sit around Y
A. No, sir.
Q. Approximately how many men were thereY
A. I think five.
Q. Tell us who they were Y
A. Cedrick Green, Willie Clark, Walter Meixel, Alexander
Spence, and Bill Williams.
Q. In other words, disturbed the entire operation t
A. Yes, sir, just about, everybody.
page 36 ~ Q. Everybody stepped in Y
A. They were changing clothes.
Q. You don't call them if a cow chases anyone Y
A. Yes, sir.
Q. Did you have occasion to speak to Mr. Chappell after
the accident Y
A. Yes, sir.
Q. Wh~t did he say to you Y
A. He said he was all right, just skinned up on the leg.
Q. Everybody else g·ot out of the way?
A. Yes, sir.
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Q. And the rest of the employees were hollering to Mr.
Chappell?
Mr. Howell: What is the materiality of the fact that half
or three-quarters were working inside the place Y
The Court: I think it is material, the mere fact other
people were able to.
Mr. Shapero: It shows they were warning him.
By Mr. Shapero:
Q. Is it not true the other employees of Colonna Shipyard
-and also the employees of Mr. Perlin were yelling
page 37 } at Mr. Chappell telling him to get out of the wayY
.A.. Most everybody was hollering, '' She is coming back, don't try to stop her !''
.
Q. What did he do?
A. He seemed like he was frozen, he could not move.
Q. The rest of the employees managed to get out of the way,
to shelter¥
.A.. Or behind lumber somewhere.
Q. He had time, he could have gotten out of the wayY
Mr. Howell: I object to that.
The Court: The objection is sustained.
By Mr. Shapero :
Q. Do you ever bring cows up to the slaughterhouse unescorted?
.A. Not by themselves, they would not come up by themselves.
Q. Whenever they are moved someone is with them Y
A. Yes, sir.
Q. Is there any need to station anyone outside; a man was
in there handling them 7
A. That is right.
Mr. Shapero: That is all.
RE-DIRECT EXAMINATION.
By Mr. Howell:
Q. Mr. l\tieixel, in working with cows, including
mixed-breed Brahmas, you do know from time to
time they will get crazy, don't you
page 38 }
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Mr. Shapero: I object to that. He is his witness.
The Court: Leave out ''Don't you,'' just say is that a fact.
By Mr. Howell:
. Q. Is that a known fact to people working with mixed-breed
Brahmas.
A. I have seen other breeds get just as wild as Brahmas. I
have seen all kinds get wild.
Q. Do you have any preparations for mixed-breed Brahmas,
wild cows?
A. We don't make different arrangements.
By the Court:
Q. Does a mixed-breed Brahma have a greater propensity
to become wild than other cattle you normally handle!
A. Yes, sir.
By Mr. Shapero:
Q. Do you take any extra precaution with a mixed-breed
Brahma, any more than you do other cows Y
A. No, sir.
RE-CROSS EXAMINATION.
~

By Mr. Shapero:
Q. Do all Brahmas show these wild tendencies f
A. No, sir.

page 39

Mr. Howell: Just a moment, Mr. Shapero. Will your
Honor indulge me a minute?
The Court : Certainly.
(A short recess).
By Mr. Shapero:
Q. Mr. Meixel, is it necessary to have any extra precaution
with Brahmas than with other types of cows, normally?
A. No, sir.

•
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FELIX JENNINGS,
a witness on behalf of the plaintiff, having been first duly''

sworn, was examined and testified as follows:
By Mr. Howell:
Q. You are Felix Jennings Y
A. Yes, sir, that is right.
page 40 ~ Q. How old are you Y
A. I am seventy-two.
Q. What is your present occupation, if anyY
A. I have no occupation, I have been retired three years?
Q. What was your occupation prior to your retirement, Mr.
Jennings.
A. Yard conductor, Norfolk & Western Railroad.
Q. Where do you live?
A. 234 East Indian River Road.
Q. How long have you lived there T
A. Since September 5th, 1928.
Q. When you were yard conductor for the Norfolk & Western did your working activities take you near the pens of the
stockyards of B. Perlin, off Indian River Road?
A. Yes, sir.
Q. Based upon your observation, both as yard conductor
for the Norfolk & Wes tern Railroad and as a resident off
Indian River Road, tell me :tiow often you have seen cows in
the streets in the area outside of the Perlin stockyard prior to
or before March 15th, 1955 T

•
page 42
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By Mr. Howell:
Q. If I ask you the question, can you say you have seen
cows coming out of the Perlin confines, the Perlin Stockyards?
A. Well, sir, I have seen cattle on various occasions outside the confines of Perlin 's, but I did not see them come out.
All I have seen, them out around the tracks, and we have
stopped and drove them off the track, and, evidently
page 43 ~ they belonged to the stockyard.
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~

WILLIE LEE EWELL, JR.,
called as a witness on behalf of the plaintiff, having
been first duly sworn, was examined and testified as follows:
By Mr. Howell:
Q. You are Willie Lee Ewell, Jr., are you noU
A. Yes, sir.
Q. Where do you live Y
.
A. 405 North Shore Road, Norfolk.
Q. What is your occupation?
A. Meat Inspector, State of Virginia.
Q. What are your duties as Meat Inspector for the Commonwealth of Virginia Y
A. I take care of sanitation, go to the plant and examine
the animals in the pens, and then after slaughtered and during
slaughtering.
Q. Aside from your present position with the Commonwealth, how long have you had experience in observing and
working with cows that were being confined preparatory to
slaughtering!
A. Approximately eight years.
Q. How long have you been going out to the pens, stockyard and slaughterhouse of Mr. Perlin Y
A. Approximately eight years.
Q. How long have you been on more or less continuous duty
at B. Perlin 's Y
page 45 ~ A. Almost three years.
Q. During that entire three year period how
often have you observed the movement of cows from the pens
to the slaughterhouse t
A. Hundreds of times I imagine.
Q. Now, Mr. Ewell, prior to March 15th, 1955, had you ever
seen a cow at Mr. Perlin's get out by going over the gate
shown in Exhibit P-3, at the end of the lane which is at the
foot of the so-called loading chute Y
A. Yes, sir.
Q. How many times have you ever personally observed it
yourself?
A. Maybe three or four times.
Q. Now, Mr. Ewell, were you present March 15th, 1955,
when this mixed-breed Brahma went over that fence Y
A. Yes, sir.
Q. What propensities does a mixed-breed Brahma have as
contrasted to other types of straight breed cows we have in
this country?
A. They get skittish quicker maybe .

•
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page 51

~

Q. Have you observed a certain number of wild
cows at Perlin's during the eight year period you
have been observing cows there?
.A. Yes, sir.

•
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By Mr. Howell:
Q. Tell the jury in your own words what you have observed
with respect to the mixed-breed Brahma on March, 15th, 1955,
from the time you first went there to the pen to look at them,
before they went to the slaughterhouse, to the point
page 52 ~ where the cow struck Mr. Chappell over in the
Oolonna Shipyard.
By the Court:
Q. Did you see Mr. Chappell when he was struck 7
A. Not the instant he was struck.
Q. Did you see him afterwards?
A. Before and after I was ducking behind that building. .
The Court: Go ahead.
•, !
By Mr. Howell:
Q. Continue.
.A. The minute that cow got out, '' .A cow is out,'' and we
ran out the plant and they ran down the road, and I was still
in the center of the road, and someone said, '' I will have to
get a car so I can catch the cow,'' and Mr. Meixel had the car
key and he and I jumped in it, and we got to the Colonna
gate and made a left turn into the gate and went in as far as
we could. We got out of the car and everybody was pointing
and hollering where she went, so we went up to where that
little wood workhouse is beside the track and we saw the
cow on the trestle going away and a freight train came on and
blew his whistle and the cow turned around and came towards
us. They all said, '' Shoot the cow,'' and on this side of the
shed the man was stationed watching the cow, and I turned
back Mr. Chappell was in the road on the south side.
Q. Had he been struck?
page 53 ~ A. Yes, sir.
Q. Did you see him afterwards 7
.A. Yes, sir.
Q. You did not see him in the airY
A. No, sir.
·
Q. Have you had training in first-aid?
A. Yes, sir.
Q. Were you ever in the Navy?

j
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A. Pharmacist's Mate, First-class, in the Navy.
Q. What would you say as to what Mr. Chappell 's condition
was, as you observed him lying in the road after being struck?
A. He was in a very deep state of shock.
Q. Mr. Ewell, on March 15th, 1955, was there any secondary
fence on the other side of this gate at the end of this lane!
A. No, sir.

•
page 54 ~
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CROSS EXAMINATION.

By Mr. Shapero:
Q. Mr. Ewell, what do you mean by a wild cowY
A. A wild cow is a cow that is not domesticated, like you
consider somebody'.s cow in a dairy, a cow that gives milk,
skittish, a frightened cow.
.
Q. I mean wild, what you take it to mean; I want to clear
that up.
A. Skittish. I don't think it means what it means to Mr.
Shapero.
By the Court :
Q. Do you mean unruly?
A. (No response).
By Mr. Shapero:
Q. Tell us what you mean by wild, nervous or easily excited Y
A. Nervous, easily excited or hard to handle.
Q. That does not mean wild in the sense of kicking up all
the time!
A. No, sir.
Q. When is the first time you ascertain an animal is skittish?
A. The moment they start acting up.
Q. And until that, you don't know?
page 55 ~ A. No, sir.
Q. You said something about cattle, for a period
of eight years you have been there, getting out of Mr. Perlin 's place. You do not mean they jumped the gate 7
A. Yes, sir.
Q. You have not seen them jump the gate?
A. Yes, sir.
·
Q. How often Y
A. Three or four times in eight years.
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Q. And that was some particularly wild cow you speak oft
A. Yes, sir.
Q. And you cannot determine that until you see them act
upY
A. That is right.
Mr. Shapero : That is all.
RE-DIRECT EXAMINATION..
By Mr. Howell:
· ·
Q. When you saw these cows go over that fence were there
other employees of Mr. Perlin 's around Y
A. To the best of my knowledge they would have been there.
By Mr. Shapero:
Q. You don't recall at the particular instant
page 56 } whether they were there, or not Y
A. No, sir, someone in the plant, though.
By Mr. Howell:
Q. You don't walk around that place by yourself?
A. Sometimes.
Q. What is your best recollection as to whether or not employees of Mr. Perlin were around when those cows went over
the gateY
A. I could explain my point better if you will let me tell you
what I do.
Q. Tell us.
A. Our practice is to go down and look at the cattle first
before they are moved.
Q. Who goes with you f
A. No one the majority of the time, because I am there first.
In bad weather I will go in the plant and change clothes, and
then someone is with me.
Q. Now, when you make your inspection where are the cows Y
A. In the pens.
Q. Do you let the cows out 7
A. No, sir.
Q. Who doest
A. The men working at the plant.
Q. And the cows you have seen go over the gates
page 57 } have :first been in that lane?
A. Yes, sir.
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Willie Lee Ewell, Jr.
RE-CROSS EXAMINATION.
By Mr. Shapero:
Q. Mr. Ewell, every cow that is in the Perlin premises for
slaughtering, each and every one must be checked and O.K'd
by you!
A. Yes, sir.
Q. And these very three cows that jumped the gate over a
period of eight years, you had to inspect them, did you not Y
A. Yes, sir.
Q. Did you see anything about that whatever that would
denote they were going to be the least bit excited Y
A. No, sir.
Q. On the 15th of March, 1955, you had inspected those
cows?
A. Yes, sir.
Q. Did you notice anything about this particular Brahma
to lead you to believe it was excited 7
A. We watched them all.
Q. You were watching this Brahma?
A. Yes, sir.
Q. And you saw nothing about its conduct to lead you to
believe he would be the least bit excited Y
page 58 } A. Not when I saw him 7
By Mr. Howell:
Q. When you inspected this mixed-breed Brahma how many
cows were in there with her Y
A. Just a pen full, I have no idea.
Q. They took up the whole penY
A. Yes, sir.
Q. How soon after that mixed-breed Brahma got out did
you know he was going to act wild Y
A. Just a minute, a moment.
Q. How long would you estimate it was before he finally
got out of the last gate-first, how long before he jumped
over to the adjacent pen the first time Y
A. A few minutes.
Q. And how long before he jumped over that second time?
A. Might have been five minutes.
Q. Altogether it was about seven minutes before he got out
into the open space Y
·
A. About that, I guess.
By Mr. Shapero:
Q. When you say five minutes, was not the whole thing one
continuous operation Y
A. That is right.

B. Perlin v. Norman Chappell
page 59
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NEVIN E. HEDRICK,
called as a witness on behalf of the plaintiff, having been first duly sworn, was examined and testified as follows:
By Mr. Howell:
Q. State your full name and your occupation.
A. Nevin E. Hedrick, ironworker, foreman, Colonna Shipyard.
Q. Mr. Hedrick, are you and were you on March 15th, 1955,
foreman over Mr. Norman Chappell?
.A. Yes, sir.
Q. How long had he been working under you?
.A. I would say one and a half years ; I have been one and
a half foreman.
Q. How long have you been with the shipyard 7
A. Ten years.
Q. How long has Mr. Chappell been there, so far as you
know?
.A. Ever since I have been there he was there.
Q. State to the jury in detail the type of work he was called
on to perform up to March 15th, 19557
.A. In the ironworkers' shop we take care of fastening or
welding the plates on the side of the ship. To say we are actually boiler-makers, he was not, we are just given that name.
He was not a boiler-maker, but puts the plates on the side of
the ship.
Q. What was he called on to do?
.
page 60 ~ A. That is what I am telling you. Most of the
time putting plates on the bottom of the ship. Most
all the work he did was overhead.
Q. What type of tool or equipment are you handling when
you do this work overhead?
A. Chainfalls, mauls, rivet hammers, such as that.
Q. Was Mr. Chappell called upon to use that (i~dicating) Y
A. That is a riveting gun.
Q. Did he have to use this in his work, that hammer?
A. Yes, sir.
Q. What was the weight of that?
A. Fifteen pounds.
Mr. Howell: The rivet hammer, we will not introduce in
evidence, but we don't want to lose track of what it is.
'
By Mr. Howell:
Q. Can you identify this tool here (indicating).
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Nevin E. Hedrick,
A. That is a mauler tool, in, the corner, roll the tool in the
boiler.
Q. Did Mr. Chappell use that by himselfY
A. You have to because usually there is not enough room
in the boiler for but one man.
Q. How do you use it Y
A. You have to crawl through the door because
page 61 } it is the only way you can get in.
Q. Can you demonstrate how you actually hold
that tool Y
A. Sometimes overhead and sometimes straight down.
Sometimes an upright boiler and sometimes a vertical boiler.
Q. Show ust
A. That tool goes in this end here, and you have to hold it
up this way, and this one feels like it weighs about fifty
poQundNs.
. .
. ow, can you te11 or 1°dentify t h"1s too1 h.ere ("m d.1catmg),
A. That is a maul.
Q. Is that the type and size maul Mr. Chappell would be
called upon to use Y
A. Hardly, they use one lighter than that..
Q. How would it be used Y
A. Any kind of plates you put on the side of the ship, and
sometime they don't fit and you have to maul them in place.
Q. Mr. Hedrick, what kind of worker in the boilermaker
shop, ironworking occupation was Mr. Chappell up to March
·
15th, 1955 !
A. Mr. Chappell has always been a heavy man, and,
naturally, we had to put him on the heavy jobs, jobs that required a lot of strength, not so much tedious work,
page 62 } because he was not that kind of man. We always
put him on, a job where it took a lot of labor.
.
Q. What kind of worker is he as to willingness to work,
faithful in his work and efforts Y
A. He would do anything I asked of him.
Q. Since March 15th, 1955, state what he has been doing,
and what change you have observed as foreman Y
A. From the time after the accident he was not able to do
work, and we let him take charge of the tools in.side the shop.
It is not a regular job, but we give him something to carry him
along.
Q. Has he been able to do any iron or boiler-making work
at all Y
A. No, sir, except in the shop, maybe a little.
@
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Q. What have you observed regarding his right arm since
he was injured in the accident.
A. The only thing I notice, he cannot seem to raise it up.
I have watched him trying to raise something, on the work
bench, and he will try and cannot raise his arm up; not knowing I am watching him.
Q. Have yon had him under observation ever since March
15th, 19557
A. Yes, sir.
Q. Have yon changed, in view of his limitation since March
15th, 1955, have his straight wages been changed at
page 63 ~ all by the Colonna Shipyard Y
A. No, sir, not as far as I know.
Q. Is he still drawing the same thing he drew on a straight
time basis Y
A. We give him the same, as far as I know.

•

•
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•

page 65 ~

•

By the Court:
Q. He has been put on another type of service?
A. Yes, sir.
Q. From what he was doingY
A. Yes, sir.
Q. What is the normal wage, for a third person who had
never worked for yon before, that would be paid, whom you
were not morally obligated to in any manner, what would
be the pay for the services Mr. Chappell is rendering todayf
A. We don't ha ,1 e such a job.
Q. So, yon are unable to answer that?
A. Yes, sir.
By Mr. Howell:
Q. How come he is doing something yon don't have a job
fort
A. We just place .him there, just carry him, that is all I can
tell yon.

•

•

•

•

•

•

•

•

•

•

page 67 ~
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CARL W. MEIXEL,
being recalled by the plaintiff, was examined and testified as
follows:
By Mr. Howell:
Q. Mr. Meixel, it has been called to my attention that I
might have overlooked this point: Commencing where the
Brahma first turned around in the la11:e and jumped into the
adjacent pen, did you or your brother wave him out of that
pen through the fence, who was getting the cow to g·o from that
pen out throug·h the fence and back into the lane
page 68 ~ the first time!
A. My brother done the driving, chased the cows.
Q. How did he do itY
A. Just jumped over the lane a time or two.
Q. Waving his hands?
A. Waving his hands, maybe-I don't know whether he was
waving his hands, or not.
Q. Well, now, the second time the cow jumped over the
fence, who chased the cow outt
A. Some one.
Q. Your brother?
A. Yes, sir.
Q. Tell us where he went and exactly what he did.
A. At that time she tried to jump the outside fence and he
ran around the back side and scared her back.
Q. How7
A. Back through here (indicating), and at that time I had
the gate open, and when she got back in with the other cows
she kept on going.
CROSS EXAMINATION.
By Mr. Shapero:
Q. These fences you are talking about, they were all inside
fences?
A. Yes, sir.
page 69 ~ Q. You are not talking about anything on the
outside?
A. No, sir, that one time.
Q. What time?
A. The second time she jumped she tried to jump outside.
Q. And she did not complete the jump?
A. No, sir, she didn't.
Q. And wound up on the inside Y
A. Yes, sir.

•

•

•

•

•
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Carl W. Meixel.
page 70

~

Q. What did the cow doY

A. Came on up here.
Q. Past the end?
A. She came out and jumped this fence right here ( indicating).
Q. Jumped, where was she then?
A. In this big pen right here (indicating).
Q. What did she do next?
A. Came through this gate, back with the other cattle and
again jumped a second time.
Q. 1VhatY
A. The fence rig·ht here (indicating).
Q. All right.
A. At that time she went over and tried the outside fence
and broke the top board and fell back. My brother ran back
to the lane, and she came back in this lane and came up here
and jumped that gate-chute.
Q. Where did she go?
A. This gate there, and a truck back here (indicating).
Q. Then what Y
A. She got wedged between this truck and the chute, and
wiggled her way through that and came up this drive-way
and came behind this house and went across the field and was
on Indian River Road.

•

•

•

•

•
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•

page 71 ~

RE-DIRECT EXAMINATION.
By Mr. Howell:
Q. You were talking about a truck, that is the truck that was
up against the chute. That was a big van-type truck you
brought the cows in the nig·ht before Y
A. No, sir.
Q. A smaller truck Y
A. Yes, sir.
Q. Parked right off ag·ainst the chute?
A. Yes, sir.
Q. Did the cow come out between the side of that chute and
the side of the truck?
page 72 ~ A. Yes, sir.
.
Q. And you stated this morning, did you not, that
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Dr. Btefano Pino.
there had been: small half-gates to close in approaching the.
chute to the slaughterhouse when you would unload cattle 1
A. There used to be.
Q. All those chute gates were just hanging down and not in
a state to be used on this particular day?
A. No, sir, they were not there.
RE-CROSS EXAMINATION.

•

•

•

•

By Mr. Howell:
Q. And when those gates are in a state of repair they can
close in on the truck bodvY
page 73 ~ A. When they were there, yes, sir.
DR. STEFANO PINO,
called as a witness on behalf of the ·plaintiff, having been first
duly sworn, was examined and testified as follows :
By Mr. Howell:
Q. State your full name.
A. Dr. Stefano Pino.
Q. What doctor's degree do you have, what are you doctor

of?

A. A doctor of veterinary medicine.
Q. Dr. Pin:o, how long have you been working with cattle
in and about stockyards and slaughterhouses Y
A. Well, I have been working with animals, with cows,
about four years, and I have worked in connection with animals since the year I got out of school in 1948.
Q. Tell us, please, the various places that you have worked
with regard to stockyards and pens, and slaughterhouses.
A. Well, I have been working in Montana, Great Falls,
Montana, and the Montana State Sanitation Board,
page 74 ~ in the capacity of veterniarian-meat inspector in
charge of that area.
Q. Tell us where you had to go and what you had to do in
detail, what connection you had with cows and stockyards
in Montana in that capacity?
A. Well, our work was with the livestock, the Sanitation
Board, as meat inspection as its function. In this connection
we take care of all slaughterhouses and their related stockyards, and we have to give our approval according to the
condition of th~ construction as to sanitation and supervision
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Dr. Ste/ano Pino.
of livestock, alive, and then we inspect after slaughter, postmortem examination, and we decide, after tests, to allow the
meat to be used, is edible.
Q. Do I understand that you observed and inspected the
construction of livestock yards in Montana in connection with
your overall work as Meat Inspector with the Montana State
Sanitary Department.
A. Livestock yards.
Q. When you left Montana where did you go f
,
A. I came direct to Norfolk, with the State Health Department, in the same line, supervision, meat inspection. I have
been in Norfolk this year.
Q. What, since you have come to the Norfolk district, have
your duties required you to do with regard to the observation
of construction, set-up and lay-out of stockyards
page 75 ~ an,d pens.
A. According to our main problem, the main item
is the sanitation in the construction of the slaughterhouse.
Our work, in a few words, is limited to the public health, from
the meat. That is the main problem. ,1/e just look and inspect
and later we notify. The stockyard we just give a look in
general, the con,struction, but our concern is as to sanitation.
Indirectly we don't say too much about engineering, construction.
Q. You don't tell them about how to construct their stockyards from an engineering angle Y
A. No, except as a matter of sug·gestion. I might give an,
opinion when it is requested, but that is just a sideline, unless
there is a necessity.
Q. At my request did you make an inspection of the pens
and fences of the stockyard of B. Perlin Y
A. Usually the place under my supervision, I in.spect, includes the stockyard.
Q. Did you specifically, at my request make an inspection
of the stockyard of B. Perlin T
A. I went and looked at it and you did.
Q. You went with me out there Y
A. I did.
Q. Had you been there before you went with me.
A. Yes, several times.
page 76 ~ Q. Now, Dr. Pino, incident to your obtaining a.
degree as a veterinary doctor, whatever the proper
term may be, both in your training and the application of your
training in your job, inspecting stockyards here in Virginia,
have you gained a knowledge of the characteristics of cows
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Dr. Ste/ano Pino.
that are going to be slaughtered, and observed them both
prior to their actually being killed and while in the pens and
movement to the slaughterhouse?
A. Certain).y.
Q. Now, Dr. Pino, I want to call your attention to the
situation out at B. Perlin 's with respect to the loading chute
and the gate out there and ask you if you found any secondary
fence around the stockyard at the point of the loading gate;
was there any secondary fence outside of that loading gate Y
A. No, sir.
Q. Dr. Pino, in your opinion, what is your opinion, regarding the necessity of a secondary fence in the operation of a
stockyard within the City limits?
Mr. Shapero: I object to that.
page 79

•

•
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~

The Court: I am ruling that this witness is not qualified, his
testimony along that line is not admissible.
Mr. Howell: May I go ahe~d and get it in the record while
the jury is out 1
The Court: Yes.
By Mr. Howell:
Q. Doctor, for the record, tell us what you have observed
regarding the necessity of secondary fences to slaug·hter pens
in municipal areas based upon your experience as previously
stated.
·
A. I have seen several stockyards connected with the
slaughterhouses, slaughtering plants, an,d, according- to ·my
experience and knowledge-I don't know if I am an expert,
or not-they all, outside of the State, with the exception of
this State, they all carry an extra fence surroundpage 80 ~ ing it all or wire, a wire fence. In some States it is
required by law, if the animal would go at large
from the pen, for any reason, they still would be confined to
the property by the secondary fence.
By the Court:
Q. How far is that secondary fence from the main fence
generally!
A. Just about as far as the extent of the property.
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Dr. Stefano Pino.
By Mr. Howell :
Q. How high is it.
A. Usually one of four or :five wires, and they run around, it
may be around three or four feet high. That would be enough
to stop the animal from going over, trespassing over the adjoining or adjacent property.

•
page 82

•
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By Mr. Howell:
Q. Dr. Pino, it has been testified in this case that a mixedbreed Brahma was enclosed in a pen about 30 x 40 feet, in with
nineteen or twenty other cows, that she had been brought in
with these cows the night before in a truck from Richmond,
Virginia, a distance of about a hundred and ten miles, and let
out with the other cows at midnight and put into this pen 30 x
40 feet. The next morning these entire nineteen or twen,ty-one
cows, including the mixed-breed Brahma, were let out of that
pen into the concrete lane ten feet wide and nin,ety-four feet
long, at the end of which was one gate, paling gate, with openings where daylight can get throug·h, and this mixed-breed
Brahma moved down the lan,e, and it was the intention of the
butcher to go down and turn that cow back to a lane leading
to a Alaughterhouse, but before he could do so-and the testimony of Mr. Meixel was before anybody could do anything
to her she came back and jumped over this fence
page 83 ~ into that pen.
A. From where did she jump?
Q. From where that hole is.
A. Here (indicating)?
Q. Yes, sir. Now, you are familiar with the pens out there
from your own observation and from these photographs. Now,
Mr. Walter Meixel went around and either by hollering or
throwing something at the cow, g·ot the cow. to run out of
that pen through an open gate, and back into the lan.e. She
came through this gate and got back on to the concrete,. got
back in that lane. The cow went down the lane again, it has
been testified, she turned around again and jumped back in
that pen, and this time went on across the pen and attempted
to clear that fence on the other side, which is outside once
she got over, but she hit the top rail and fell back, she was
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Dr. Stefano Pino.
unable to clear it, and again one of the Meixels came aroUD;d
on that side of the fence and either hollered or threw something at the cow to get her back through that gate and come
down the lane.
Now, based upon your knowledge of cattle, particularly
when they are herded together for slaughtering purposes,
what indication, if any, would a person who works with cows
have known about the propensities of this particular cow, once
she jumped over that fence for the second time Y
A. Well, it all depends on the conditions that
page 84 ~ arise at the moment, considering also the building
of the yard. In this case, it seems the protective
fence was not quite hig·h enough to make sure that the cowMr. Shapero: I object to that.
The Court: I am allowing him to say how high a cow can
jump; if you mean by that a cow could jump that fence.
The Witness: You should know directly if this fence can
be jumped over by a cow.
By Mr. Howell:
Q. Can a .mixed-breed Brahma jump a five foot eight inch
fence?
A. Any breed can jump-well, I guess so, depending on the
weight, height of the animal, and the age and the sex.
Q. This was a cowY
A. All those must be coD;sidered to say if she could or could
not.
By the Court:
Q. We don't mean any particular cow, but would it be
normal to expect it in dealing with cows, would you find cows
could jump a five foot eight inch fenceY
A. A normal cow, normally, I don't expect to jump a fence
that height, but cows that become aroused in some way, excited, in that case, you n,ever can tell how much she
page 85 ~ can jump.
Q. You know she cannot jump a twelve foot
fence.
A. That is understood, yes.
Q. I am trying to find out whether normally you would expect a certain number of cattle can jump a five foot eight inch
fenceY
A. Yes, you can expect it all the time.
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By Mr. Howell:
Q. What would.you be able to observe concerning this particular cow, when she turned around and jumped over this
fence.
A. Well, once she jumped, it was understood that the cow
would not stay any more within those limits, because the reason why the cow jumped, she tried to jump, to get away from
people.
Q. Is it safe and normal husbandry practice to keep behind
a cow that has demonstrated this desire to jump over fences,
and continue to push her into the slaughterhouse, or just what
would be safe practice, in view of this, those pens and the
conditions I have presented to you concerning this cow, what
should have been done at that point, in your opinion 7
A. Considering this condition and the pen, it would have
been wiser to leave the cow in the pen she jumped over to
first. Leave her alone until she would calm down.

•
page 86 ~

•
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•

CROSS EXAMINATION.

By Mr. Shapero:
Q. When you put a cow that is excited back with other cows
she claims down, does she not Y
A. If you can put the cows with the excited cow, it would
be much easier. If you try to put the excited animal with
the others, under those conditions you excite her more. Either
would be good if you can reach them, but you are taking
chances of exciting her more.
Q. There is no way of telling whether a cow is agile or has
a propensity to begin jumping, or excitable, until they exhibit
some evidence of that fact, is there?
A. Yes, I can tell myself.
Q. I mean a layman?
Mr. Howell: We are talking about people who worked with
cows.

A. They should be able to understand, people that have
been working with animals, they should be able, I guess, without any school training, to recognize, be able to tell, which
animal is more tempermental, whether the reaction is normal.
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By Mr. Shapero:
Q. If this animal is perfectly quiet, is there anything or
any way you can tell she will get excited?
page 87 ~ .A. A normally quiet animal-you can tell the
difference betweeD; two animals, one is more excitable, one is more tempermental, like the difference between
a donkey and a horse.

Q. Is there any way for you to tell .A. The same way between cattle, between cows.
Q. Is there any way you can tell us how high a cow can
jump until you see?
.A. That is a conclusion by all the facts that you bring into
consideration.
Q. How do you determine those facts, of a quiet cowY
.A. By the weight, heig·ht, build. That is the way you know
·
how much a cow can jump.
Q. Do you know without examining each cow to determine Y
.A. I know five or six feet is not especially high, barring
the temper of the cow is not excitable .

•
page 88
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Q. How often have you beeD; out to the Perlin
plant, approximatelyY
A. I would say about-I have been in this territory six
months, and usually make one call a day, usually try to make
one call a day. That would be five calls a week. So, I cannot
sayQ. Approximately. You say :five calls a week?
A. Four a week.
Q. So that would run you over two hundred times a year Y
Mr. Howell: He has only been here six months.
By Mr. Shapero:
Q. Then, you have been out there a hundred times, approximately Y
A. Approximately.

page 89 ~
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WALLACE G. ROBERTSON,
called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined and testified as follows :
By Mr. Howell:
Q. You are Wallace G. Robertson, and you live in Norfolk,
Virginia?
A. That is right.
Q. What is your occupation?
A. Agent and supervisor of the Provident and Mutual Life
Insurance Company of Philadelphia.
Q. How long have you been in the insurance business 1
A. Thirty-th1·ee years.
Q. Incidental to carrying out your activities, are you called
upon to be acquainted with and able to use life expectancy
tables?
A. Yes.
Q. Will you refer to that table?
page 90 ~ A. Yes, sir.
Mr. Howell: Just one minute. Mr. Chappell, the day after
you were struck you became sixty-one, is that correct?
The Plaintiff: Yes, sir.

By Mr. Howell:
Q. Tell us the life expectancy of a male, age sixty one years.
A. This standard table does not distinguish between male
and female. A person sixty-one years of age has a life expectan.cy of 13.88 years.

•

•
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page 92 ~

•
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W. W. COLONNA, JR.,
called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined and testified as follows :
By Mr. Howell:
Q. State your name, please.
A. W.W. Colonna, Jr.
Q. What connection do you have with the Colonna
page 93 }- Shipyard, Incorporated.
A. I am employed there.
Q. How long have you known Mr. Chappell?
A. I don't remember not knowing him.
Q. How old are you Y
A. Twen:ty-six.
Q. How long, to your recollection, has he been employed by
that shipyard Y
A. Before my time; I don't know.
Q. How long have you had an opportunity to observe him
as an employee there f
A. Eight years.
Q. During that period of time what is your opinion as to his
ability as an iron-worker up to the date of March 15th, 1955 Y
Mr. Shapero: I object on the grounds that this man: is not
qualified to answer that.
.
The Court: He has only been with the Colonna Shipyard
eight years.

By the Court:
Q. What is your present capacity with that companvT
A. Superintendent.
"
By Mr. Shapero:
Q. Uf the entire plant Y
A. No.
page 94 }- Q. Of what?
A. One of the many superintendents.
By the Court :
Q. Superintendent of what Y
A. Nothing in particular. There are a half dozen super~
intendents with various functions.
Q. Did Mr. Chappell work under you?
A. Indirectly, yes, sir.
Q. Did you have an opportun:ity to observe his capabilities Y
A. Yes, sir.
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The Court : I will allow it.
By Mr. Howell:
Q. Tell us your opinion as to Mr. Ohappell 's ability as an
an ironworker of the Colonna Shipyard up to March 15th,
1955?
.A. Mr. Chappell is one of the hardest workers we ever had
in the Shipyard. If he had occasion he probablyThe Court: Don't go into that.
By Mr. Howell:
Q. Now, since March 15th, 1955, have you observed any
change ill; his ability to carry on his work?
A. After the accident we had to put Norman as tooIman
clean-up man, in the boiler shop, because there-he was no
longer able to carry on his trade, his work.
page 95 ~ Q. If he had not been working for that firm as
long as he had, would you employ a man in the
condition that he is in now?
A. Well, not a new man, we would not have.
Q. If you were to employ a physically fit man to be toolman around the shop, what would be the hourly rate he would
be paid, if he was physically fit to be a tool-man?
A. In the same position?
By the Court :
.
Q. The position he has now, at present.
A. We would not have a man in· that position.
By Mr. Howell:
Q. You would not carry such a man?
A. Not normally.
Q. What does a tool-man do?
A. We do have tool-men in the Shipyard that are pretty
highly paid. In this particular shop we don't need a toolman.
I expect, if we had to have one there it would be one dollar to
a dollar and ten cents an hour.
·Q. What does an iron-worker make working at the Yard?
.A. Do you mean the average?
Q. With the experience of Mr. Chappell.

By the Court :
Q. What did Mr. Chappell make, the hourly rate?

52

Supreme Court of Appeals of Virgin,ia

W. W. Colonna, Jr.
page 96 ~

A. $2.04 or $2.08, roughly $2.00 an hour.
Q. A little over $2.00 an hour Y
A. A little over $2.00 an hour; they change so

much.
By Mr. Howell:
Q. Have you found it necessary to cut back on his pay T
A. No, sir, Capt. Bill Colonna said to maintaiD; the same
status we had all along. Since the accident there has been an
increase, he is making a little more, but I am not sure just
how much.
Q. Is there any reason you are keeping this man as toolman, off of a job he is D;Ot able to do, on a cheaper job he is.
able to do and he is being paid the same rate as the other job t
The Court: He has answered that. He said he would not
have gotten a new man.
By Mr. Howell:
Q. Do you know how long you will keep him as tool-man Y
A. That is up to Capt. Bill .

•

•

•

•

•

•

•

page 97 ~

•

•

RE-DIRECT EXAMINATION.
By Mr. Howell:
Q. He has not been able to earn overtime, however Y
A. No. I have his record sheet and there is no overtime on,
it.

•

•

•

•

•

Q. If Mr. Chappell had been normal and healthy and able
to carry on his duties he was before March 15th, 1955, would
he have had overtime, could he have worked overtime at his
jobY
A. The chances are he would have ; the average man has.
Q. What is the rate of overtime!
A. Time and a half.

....

;
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CHARLES B. HOOK,
called as a witness on behalf of the plaintiff, having
been first duly sworn, was examined and testified as follows :

By Mr. Howell:
Q. What is your name Y
A. Charlie B. Hook.
Q. And what is your occupation?
A. Carpenter.
Q. Whom do you work for Y
A. The Colonna Shipyard.
Q. How long have you been working at the Colonna Shipyard, Incorporated?
A. Since 1942.
Q. Were you present at the Shipyard on March 15th, 1955 Y
A. Yes, sir, I was there.
Q. Did you observe Mr. Chappell get struck by a cow on
that date?
A. Yes, sir.
Q. State to the jury what you saw and observed with respect to the cow and Mr. Chappell.
A. Well, I was standing about twelve feet from him when
the cow run over him. That is all I can say except a bunch
of men was standing between him and the cow, which came
down from the shed.
page 99 ~ Q. When you say shed, does not Plaintiff Exhibit 5 show that shed Y
A. Yes, sir.
Q. That one there (indicating)?
A. Yes, sir.
Q. Where was Mr. Chappell coming from Y
A. He came across the Yard from the oilhouse, from back
this way (indicating).
Q. Where is the oilhouse f It is not shown on that picture.
A. Back over the other side of the Yard.
Q. Back this way from the picture (indicating) 7
A. Yes, sir.
Q. What happened to Mr. Chappell when the cow struck

h~Y

·

A. She knocked him down among that t~ber laying there
close.
Q. Where?
A. On the other side of the road.
Q. Did he fall, or what Y
A. Across some crossties.
Q. What was the size of the crossties.
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N. Perlin.
A. Used for the railroad, about 8 x 10 and 5-feet long, or
six feet .
. Q. What about the speed of the cow when you saw itY
A. She was running pretty fast, but I don't
page 100 } know how fast.
Q. Did you see this man over here draw a bead
on the cow before it hit Mr. Chappell, with a rifleY
A. I saw a man do that, but I cannot say for. sure which one.

•

•

•

•

•

N. PERLIN,
son of the defendant, called as an adverse witness, having
been first duly sworn, was examined and testified as follows :
By Mr. Howell:
Q. You are Mr. N. PerlinY
A. Yes, sir.
Q. And you are President of B. Perlin 's 7
A. Do you mean operator of the businessY
Q. Yes.
page 101 } A. Yes, sir.
Q. It is not incorporated Y
A. Now.
Q. It was not when this happened Y
A. No, sir.
Q. You were served with a subpoena to bring in any permit
that you might have obtained to retain cows out at the location you operated this slaughterhouse, were you notY
A. Yes, sir.
Q. Do you have such a pe_rmit T
, A~ No, sir.

•

•

•

•

•

•

•

•

•

•
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H. W. Snellr-Notman Chappell.
H. W. SNELL,
called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined and testified as follows:

By Mr. Howell:
Q. What is your nameT
A. H. W. Snell.
Q. How old are you f
A. I will be seventy-one my next birthday.
Q. What is your occupation 7
A. Ship carpenter with the Colonna Shipyard.
Q. How long have you been with the Colonna Shipyard, Incorporated 7
A. Four years the 9th of this coming April.
Q. Were you there on March 15th, 1955 7
A. Yes, sir.
Q. Did you see Mr. Chappell get struck by a cowY
A. I saw a cow hit him. She went down the
page 103 ~ Norfolk & Wes tern bridge and came back across
.
there, and there was some timber across the road,
and I jumped out of the way, and she knocked him eight or
ten feet from where he was standing.

•

•

•

•

•

NORMAN CHAPPELL,
the plaintiff, having been first duly sworn, was examined and
testified as follows:
By Mr. Howell:
Q. State your full name, sir.
A. Norman Elwood Chappell.
Q. How old are you 7
A. Sixty-one the 16th of last March.
Q. Mr. Chappell, on March 15th, 1955, who were
page 104 ~ you employed by 7
A. At the Colonna Shipyard.
Q. How long had you been working for the Colonna Shipyard, Incorporated?
A. Thirty-six years the early part of this fall.
Q. Thirty-six years?
A. Yes, sir.
Q. On March 16th, the day after this accident, how old
were youT
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A. I was sixty-one the day after the accident occurred.
Q. In what capacity did you first start to work for the
Colonna Shipyard?
A. Started as boiler worker.
Q. Mr. Chappell, where did you get your preliminary training, your apprenticeship?
A. Right there.
Q. Have you ever worked for anybody else!
A. At the Navy Yard a couple of months during that time.
Q. Mr. Chappell, tell us what the nature of your work was
in March, 1955, before you got hurt. I want you to bear in
mind that neither I nor the jury know very much about working at a shipyard, so, go into some detail.
A. The first few years, twelve or fifteen, we had a lot of
boiler work, and that is where I come up in work,
page 105 } and then after twelve or :fifteen years it began to
fall off, and then following the-in other words,
I worked the gang most of the time.
Q. Now, In March, 1955, before you were hurt, did you have
to work with any of those things (indicating) Y
A. Yes, that (indicating) and everything else.
Q. What do you use that for (indicating).
A. To rivet seat bolts.
Q. How does that thing drive Y
A. You hook a ninety or a hundred pound hose on it, and
you have to get in position to use it, underhand, overhand,
side of the room, or overhead.
Q. Now, before you were hurt in 1955, did your work require
you to use this instrument (indicating)?
A. Yes, sir.
Q. What is that?
A. For corners, deep-set bolt holes, remounts and holds
them rivets.
Q. Did you have to use that by yourself?
A. Handle all sheets. I did not have to a lot of times, but
I did.
Q. How does this do its job (indicating).
A. Turn the handle, same as the other?
Q. Does that vibrate when you use it Y
A. Yes, sir, and I had to bend over in the bottom.
Q. Does your work require you to use this
page 106} mauler, this (indicating)?
A. Yes, sir.
Q. Your work required you to use that mauler¥

B. Perlin v. Norman· Chappell

57

Norman Chappell.
A. Yes, sir, and I would turn that way (illustrating).
Q. Now, Mr. Chappell, tell the jury where you were coming
from just before you were struck by this cow?
A. I had been from the shop and gone over to the oilhouse to
get a jug of scoria oil.
Q. Is that shop shown in this picture (handing photograph
to witness).
A. Yes, sir, I think so.
Q. Where is thatY
A. This is my shop (indicating).
Q. Where did you work?
A. In this one (indicating).
]\fr. Howell: I will put two holes where he says his shop is.
Mr. Shapero: That is all right.
By Mr. Howell:
Q. You had come from there and were going to where Y
A. I had come across the tracks.
Q. You had gone where Y
A. To the oil house.
Q. For oilY
page 107 ~ A. Filling oil.
Q. Where were you taking this back?
A. Back to the shop.
Q. Well, now, tell the jury just what happened to you as
you were headed back to the shop with this jug or container
of oil.
A. The carpenter was sawing some logs and he just saw the
cow in time to keep from getting killed.
Q. Where did the cow strike you?
A. I was on the road, crossroad, traveling road for cars
and trucks to travel.
Q. Is that this road shown in this picture (indicating) Y
A. Yes, sir, right down to the shop.
Q. Do you remember where, on your body the cow struck
you?
A. The left side.
Q. On what side did you fall?
A. On the right side.
Q. Did you maintain consciousness T
A. I was out about five or eight minutes.
Q. When you came to what did you see and who T
A. I saw Capt. Bill, the man's father that was here. He
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Carl W. M eixel.
was kneeling down by me and asked was I hurt, and I told
him I would have to get myself together.
Q. When you got yourself together, what did
page 108 } you see about your body f
.
A. I saw some blood spot around on the ground.
Q. Were you cut any place f
A. My right leg, pretty bad, from the ankle up to the knee.
Q. Did you have any pain about your bodyY
A. All the way through the right and left side, through the
chest.
Q. How much did you weigh f
A. Then around 220 pounds; now 195.
Q. Were you taken to the hospital Y
A. Yes, sir, St. Vincent's or Leigh Memorial.

•

•

•

•

•

•

•

•

•

•

page 131}

CARL W. MEIXEL,
being recalled by the plaintiff, having been previously sworn,
was examined and testified as follows:
By Mr. Howell:
Q. Mr. Meixel, what was the approximate weight of this
mixed-breed Brahma Y
·
·
A. Eleven hundred pounds approximately.
Q. About how high did it stand Y
A. How highY
Q. Yes.
page 132 } A. Five to five and a half feet, four or five feet.
By Mr. Shapero:
Q. Which is the normal height of a cow Y
A. The normal height of a cow, no higher or lower. That
is a normal cow.

•

•

•

•

•

•

•

•

•

•

page 142 }
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MILDRED F. BOYER,
called as a witness on behalf of the defendant, having been
first duly sworn, was examined and testified as follows :
By Mr. Shapero:
Q. What is your nameY
A. Mildred F. Boyer.
Q. And what is your occupation Y
A. Photographer.
Mr. Shapero: Would you like to see these before I have
her identify them Y
Mr. Howell : I agree she took the pictures.
page 143 ~ Mr. Shapero: I offer those in evidence.
The Court: They are marked ''Defendant's
Exhibits 2 through 7.''
By Mr. Shapero:
Q. I hand you photograph of the gate at the loading chute,
and ask you did you measure that from the ground to the top T
A. Yes, sir.
Q. What was the measurement Y
A. Five feet six inches.
Q. And that is the gate shown in Defendant's Exhibit No.

27
A. That is correct.

page 146

•

•

•

•

•

•

•

•

•

•

~
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JOHN MARR,
called as a witness on behalf of the defendant, having been
first duly sworn, was examined and testified as follows :
By Mr. Shapero:
Q. Your name is John Marr?
A. That is right.
page 147 } Q. As of January 1st you will be Sheriff of
Princess Anne County Y
A. That is right.
Q. What is your occupation?
A. For the past three years I have been general manager,
secretary-treasurer of the Princess Anne Livestock Market
handling livestock exclusively.
Q. How many years have you been in that business 7
A. I have been handling cattle, working with them, it will
be sixty years the 9th of January. I was milking cows in my
father's barn when I was seven years old. I have handled
cattle continuously, that has been almost my entire life vocation. I have raised cattle from breeding to the raising of
milk and beef cattle, and know the way to handle cattle.
Q. How long have you been in the stockyard business.
A. I started in the stockyard business, this present, in April
1951.
Q. Have you had occasion to examine the stockyard owned
by Mr. Perlin Y
A. Any number of occasions. . He happened to be a man I
sold cattle to. I follow the cattle, go with the truck, to his
stable.
Q. In your opinion, are the gates and fences surrounding
that stockyard the height usual and normal in the
page 148 } general use and custom of the business?
Mr. Howell: This man has qualified as being a farmer out
in Princess Anne County. To talk about what fences should
be maintained at slaughterhouses, I don't think he is qualified. He has said his information and experience would be
as to cows going in there to be killed, coming in trucks overnight in these small places, but I don't think he is qualified to
pass on fences inside the City, independent of the operation of
killing cows.
.
The Witness: May I say something?
By Mr. Shapero:
Q. What is itY
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Joh;n Marr.
A. I have been in slaughterhouses all the way from Florida
to California just recently, this past year.
By the Court : .
Q. In the course of your business 1
A. Yes, sir. Just this past year I spent two days in Omaha,
Nebraska, observing how they handle and what they do with
cattle.
By Mr. .Shapero:
Q. .And those stockyards are second to the biggest in the
world.
page 149

~

The Court: I overrule the objection.
Mr. Howell: Note my exception.
The Court: Read the question.

Note: The question was thereupon read as follows : '' In
your opinion, are the gates and fences surrounding that stockyard the height usual and normal in the general use and custom of the business Y''
Mr. Howell: I think that should be restricted to municipalities, cities.
The Court: All right, in compliance with stock pens at
slaughterhouses located in municipalities.
Mr. Howell: I would like to pursue the examination further as to his qualifications.
·
By Mr. Shapero:
Q. Give us your opinion.
A. The Perlin stockyards, there they are the average height.
I am a man that stands five feet eleven inches, and walking
down to the pens and handling cattle, and not very seldom
can I see over the top rail, is a little less than six feet, and
I :find that exceeds any in the State.
By the Court:
Q. Have you been in the Chicago stockyards?
A. I have never been in the Chicago stockyards, but I did
go to Omaha.
page 150 ~ Q. What is that, Cudahy?
A. Yes, sir.
By Mr. Shapero:
Q. In your opinion, the fences and gates in the Perlin
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Johm,Marr.
Stockyard, are they the type that are usually normal and customary in the business Y
A. Yes.
Q. From your experience and observation Y
A. Yes, sir.
·
Mr. Shapero: Answer Mr. Howell's questions.
CROSS EXAMINATION.
By Mr. Howell:
Q. Mr. Marr, have you ever owned or operated or ever been
associated in business, had a pen connected with a slaughterhouse within a city areaY
A. Not within a city area. I have only sold cattle to the
slaughterhouses.
Q. S-o, you have never had any association, connected, at
any pen connected with the city operated slaughterhouses Y
A. Not with city operated slaughterhouses. I have a pen
in my yard right now.
Q. And you live out in the country Y
A. Well, you call it country. The City of Norpage 151 ~ folk seems to want that within part of the City,
too.
Q. There is still a lot of wide open space there Y
A. Quite a bit.
Q. Most of your experience has been around milk and dairy
cowsY
A. Beef cattle also. I own a farm and I raise quite a number of beef cattle of my own.
·
Q. Have you ever owned and raised a mixed-breed Brahma
cowY
A. I have mixed-breed Brahmas on the farm.
Q. Do you lmow that they have the reputation, the mixedbreed Brahmas, of being more sensitive and more easily upset
than the normal cows?
A. If kept in herds, handled together, they are no worse
than any other beef line of cattle.
· Q. How do they differ from other cows, if at all?
A. Maybe I can enlighten you on 1leef cattle. They will
perspire like mules. I have them in _herds with other cows
I have.
Q. Does that have any effect on them Y
A. No, sir. Instead, they can stand more heat.
Q. They are no more nervous Y
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John Marr.
A. In every herd, they will be more nervous at ti.mes.
Q. You work with cows in pasture areas, and you know
you will gef a wild acting cow in the general oppage 152 ~ eration of your business 7 You don't know when
that will come, but you know you will from time
to time?
A. You will have one occasionally.
Q. Have you been in slaughterhouses in California?
A. I have been in slaughterhouses in California and seen
cattle killed.
Q. You do not sell cows out there Y
A. No, sir.
Q. Just out there on a trip?
A. Out there on a trip.
Q. And you stopped by to see Y
A. The operations.
Q. Around the cities Y
A. In most places you will find slaughterhouses close to the
city or within the city limits.
Q. You willY
A. Yes, sir.
Q. Give us one, where was it and the name of itY
A. I could not call the name right. now. You drive nine
thousand miles and try to remember names.
Q. You just took a vacation across country?
A. I took a vacation across country, but when I come to
places, as interested as much as I am, where there are
slaughterhouses and cattle-breeds, I stopped and went over to
see how they handle and operate.
page 153 ~ Q. In moving cows from the pens going to a
slaughterhouse lane, did you not find,· in the ones
that you visited on your vacation they had cut-off gates and
you more or less channel the cows in the particular direction
towards the slaughterhouse, instead of giving them a run of
ninety feet.
A. For your benefit, as a rule the slaughter pen is built
with pens on each side along an alley. You have gates, a gate
opens, goes into a pen. That alley you drive the cow down
does not have a gate. Sometimes you will :find it as long as
a block and longer, and no other cross gate, except the ones
on pens seven and eight, open in there. If you are going to
carry those cows-you have to stop every herd once you get
cattle stampeding, it is best to clear the alley, to get them
in the pens. That is the system being used all over the country.
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Q. That is the alley going straight from the pen to the
slaughterhouse 7
A. Bring them out of the pens into the alley, down the
alley to the slaughterhouse.
Q. You don't want to carry them all, do you 7
A. You try it.
Q. It is not safe to try to do that.
A. You get the ones out you want to kill out of the pen and
run them down the alley to the slaughterhouse.
Q. Directly down the alley to the slaughterhouse 7
A. And then you get them in the pen to the
page 154 ~ slaughterhouse, then shut the gate until you are
ready to use them 7 That is the custom being used
everywhere.
Q. What is the effect of letting the cows go in one direction
and then have them turn around to get back in the lane going
to the slaughterhouse?
A. What do you mean, driving them up in the lane and
bring them back out Y
Q. Yes.
A. It is right much to get them back and still try to go
straight ahead, so you carry them to the end of your lane
and turn to the next lane.
Q. You keep them in a channel Y
A. Yes.
Q. Going straight to the slaughterhouse Y
A. Straight to the slaughterhouse and not turn backwards
and forwards, if you can help it.

RE-DIRECT EXAMINATION.
By Mr. Shapero:
Q. You say you are secretary-treasurer of the Princess
Anne County Livestock Market!
A. Yes, sir.
page 155}

•

•

•

•

•
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ALEXANDER SPENCE,
called as a witness on behalf of the defendant, having been
first duly sworn, was examined and testified as follows :
By Mr. Shapero:
Q. State your name, please.
A. Alexander .Spence.
Q. .And what is your occupation Y
.A. Butcher.
Q. Whom are you working forf
.A. Mr. B. Perlin.
Q. How long have you worked there 7
A. Two years and two months.
Q. Did you have any other work in other slaughterhouses
prior to that Y
.A. .A little bit.
Q. Slaughterhouse companies!
.A. Yes, sir.
Q. Were you with B. Perlin's March 15th, 19557
page 156 } .A. Yes, sir.
Q. And that was the date the heifer got loose Y
A. Yes, sir.
Q. Tell us what you sawT
A. I did not see anything. All I know, Mr. Walter Meixel
came up to the slaughterhouse to get going, hollwering a cow
was out. We were changing clothes.
By the Court :
Q. Did you run out T
A. Yes, sir.
Q. Tell what you saw.
A. All of us boys ran out to the end of the lane. Every
body was saying which way she went. Some said she went
over to the shipyard, but when I saw the cow she was shot,
she was dead.
By Mr. Shapero:
Q. Do you know whether or not any cows ever jumped
the gates and fences outside the enclosure to the Perlin stockyards?
A. No, sir.
Q. Have they ever jumped them Y
A. Outside!
Q. Yes.
A. No, sir.
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Cedrick Green.
page 157

~

By the Court:
Q. Have you ever seen one jump Y
A. No, sir.

By Mr. Shapero:
Q. Have you ever heard of one jumping that outside gate
and fence?
Mr. Howell: I object; that is hearsay.
The Court: The objection is sustained.

By Mr. Shapero:
Q. Do you work there every dayY
A. Yes, sir.
Mr. Shapero: Answer Mr. Howell .

•
page 158

•

~

CEDRICK GREEN,
called as a witness on behalf of the defendant,
having been first duly sworn, was examined and testified as
follows:
By Mr. Shapero :
Q. State your name.
A. Cedrick Thomas Green.
Q. And what is your occupation Y
A. Butcher.
Q. Where are you employed Y
A. B. Perlin 's.
Q. How long have you been employed there f
A. How long I been, employed there Y
Q. Yes.
A. Maybe twenty-two years.
Q. During the twenty-two years you have been there have
you ever seen a cow jump the outside enclosure fence Y
A. I never have saw one.
Q. In those twenty-two years!
A. No, sir.
Q. Do you work there every day Y
A. Yes, sir.
Q. Were you there March 15th, 1955 Y
A. Yes, sir.

I
J

I
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Ced.rick Green.

Q. What did you see 7
A. What I saw happen in the shipyard T
page 159 ~ Q. Yes, what did you see happen in the shipyard?
A. Well, we left after Mr. Walter Meixel came in, and said
a cow was out he got the rifle, as usual when some animal
gets out, we all try to get them in as quick as possible. We
were half-dressed and we finally got out and went towards
where she went. We got up to the shipyard and everybody was
pointing that way (indicating). We gets over there and I
heard Mr. Walter Meixel say, ''Don't try to stop her, she
is coming back,'' and it looks like she gets off the track an,d
she would not stop. I am by the tool shed and I gets out of the
way. When I could cnme back out she had done been shot,
stopped by this pump. I heard her hit someone.
Q. You did not see that 7
A. No, sir, I was hiding.
Q. Did all of the employees go out and try to stop her?
A. Yes, sir.
Mr. Shapero: Answer Mr. Howell.
CROSS EXAMINATION.
By Mr. Howell:
Q. You say you all always turn out whenever an animal
gets loose?
A. Yes, sir, no matter what kin,d.
page 160

~

Mr. Howell: That is all I care to ask him.

Mr. .Shapero: Your Honor, we have William Henry Williams who worked there fifteen years, and he would say the
same thing.
Mr. Howell: I will stipulate he will say the same thing.
Mr. Shapero: All rig·ht. I would like to call Willie Clark.
Mr. Howell: I will stipulate Willie Clark will say the same
thing as the previous witness.
Mr. Shapero: All right.

•

•

•

•

•
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~

NORMAN PERLIN,
called as a witness on behalf of the defendant,
having beeD; first duly sworn, was examined and testified as
follows:
By Mr. Shapero:
Q. State your name, please.
A. Norman Perlin.
Q. Mr. B. Perlin is your father, is he!
A. Yes, sir.
Q. And he is the defendant in this cause Y
A. Yes, sir.
Q. How long have you worked over at your father's place Y
A. Since 1947.
Q. As a full-time proposition Y
A. Yes, sir, except for two years in the army.
Q. In the time you have been working there, have you ever
seen a cow jump the outside fence or gate in that stockyard!
A. No, sir.
Q. Have you ever had anyone report to you they have seen
one jump the outside fence or gate Y
A. No, sir.
Q. Mr. Ewell never told you he ever saw one jump that
fence or gateY
A. No, sir.
page 162 ~ Q. Has any State official, or any person in the
capacity of having authority ever told you that
those fences were not perfectly all right Y
A. No, sir.
Q. Were not adequate!
A. They told us to make a few repairs, hinges down, and in
1949 the stockyard was completely done over, on these buildings, annex.
Q. The Inspector if he wanted something corrected, if he
saw something wrong, he would be right there to tell you Y
A. Oh, yes.
Q. And before a cow is slaughtered, his duty is to inspect it
before you can do itT
·
A. Yes, sir.
Mr. Howell: I object to this man saying what his dutv is.
The Court: Practically all of them are leading, but you did
11:ot object. Don't lead him any more.
Mr. Shapero: All right, sir.

I
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Norman Perlin.
By Mr. Shapero:
Q. How many cattle are slaughtered in that slaughterhouse
per weekf
page 163

~

Mr. Howell: I object. That is immaterial.
The Court: I will allow it.

By Mr. Shapero:
Q. How many?
A. One hundred twenty-five to one fifty grown cattle.
Q. You don't have small cattle, young?
A. Calves, yearlings.
Q. That is per week?
A. Yes, sir.
Q. Approximately how many would that make a yearY
The Court: Anybody can calculate that.
By Mr. Shapero:
Q. You have a considerable amount of cattle go through
every week?
A. Yes, sir.
Q. And as long as you have been associated with the defendant, you have never seen or heard of one jumping over
the outside fence f
A. No, sir.
Mr. Shapero: Answer this gentleman.
CROSS EXAMINATION.
By Mr. Howell:
Q. Your father was the owner of this business!
A. Yes, sir.
Q. Where is he now f
page 164 } Mr. Shapero: I object; the man's health certain
·
is not in it.
The Court: The objection is sustained.
By Mr. Howell:
Q. Mr. Perlin, when you were working for your father were
you down at the butcher place in town or the slaughterhouse Y
· A. Both places.
Q. "W'hat did you do at the slaughterhouse T
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A. There supervising checking in the livestock, weighing
them.
Q. When do you do this?
A. Every year.
Q. Do you mean at the butcher part of the time and downtown?
A. No, sir, I don't butcher.
Q. What do you do when at the butcher, just look around!
A. Supervising the place. We have livestock and I have
to weigh them in, check.
Q. You weigh them inf
A. Sometimes, yes, sir. The records have to be kept,
slaughterhouse records.
Q. Most of your work is inside the slaughterhouse!
A. That is right.
Q. Most of the time you are out, you are inside
page 165 ~ the slaughterhouse f
A. Yes, sir.
Q. You cannot look outside, it has practically no windows T
A. You can look out to the side, not to the front.
Q. You cannot see the pens f
A. Yes, sir.
Q. You do know a number of cows from time to time prior
to March 15th, 1955, have gotten outside of the confines of that
pen areaY
A. That is right.
Q. You don't know how they got out because you don't
have windows 7
A. We had the police investigate a few times, as a matter
of fact, quite a few times, and there were some kids they
caught and put in, Juvenile Court.
Q. Do you mean to say every time cows have gotten out
of your place children have done it f
A. Not every time, we had a grown man slaughtering, would
knock down the fence and get out.
Q. It is correct to say when you are inside the slaughterhouse you cannot see a cow jump over the fence?
A. Sure.
Q. All you know, you have not seen cows outside the confines of that yard Y
page 166 ~ A. Yes, sir.
Q. In March, 1955, there was no way in that
yard to get cows directly from this pen No. 4, around from the
left as you go down this (indicating). There is one picture
which shows the lane. Here it is. There is no way in that
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yard, and in March, 1955, to get a cow from Pen 4, Exhibit
P-3, into the lane leading to the slaughterhouse by a cow going
directly from the pen to the lane. There was no way to do
thaU You had to run the cow down to the end of the lane
and turn her around and bring her back to the end of the lane T
A. Yes. sir.

page 167
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~

WALTER MEIXEL,
called as a witness on behalf of the defendant, having been
first duly sworn, was examined and testified as follows:
By Mr. Shapero:
Q. Tell us your name, please .
...i\.. ·walter Meixel.
Q. You are a brother to ]\fr. Carl Meixel who testified yesterday?
A. Yes, sir.
Q. How old are you, Mr. Meixel?
A. Twenty-seven.
Q. How much experience have you had, if any, with cattle
and livestock?
A. All my life, practically.
Q. ·wbere are you employed at present?
page 168 ~ A. Mr. Perlin's.
Q. How long have you been with Mr. Perlin f
A. A little over a year.
Q. Mr. Meixel, I direct your attention to March 15th, 1955,
around eight-thirty A. M., and I want you to tell us what yon
did at approximately that time and carry through the next
hour or so?
A. My brother and I went down to get the cattle out, they
were going to kill them, and we opened that gate and brought
those cattle out.
Q. Where were the cattle?
A. In the pen.
Q. And you opened the gate to the pen f
A. That is right, and brought them out in the lane.
Q. At that time did yon notice anything particular about
any particular cow?
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A. Yes, sir.
Q. WhaU
A. After they got out in the lane this Brahma jumped the
fence.
Q. How long from the time when you got them out did she
jump the fence!
A. Right away.
Q. Where was she when she jumped the fence!
A.. Over in the outside pen.
page 169 ~ Q. How far from the outside was this fence, the
inside fence from the outside one Y
A. Opposite.
Q. Then what occurred Y
A. We got out-my brother opened the pen and we got her
back in the lane with the other cattle.
Q. Why!
A. To calm her down.
Q. Did she calm down Y
A. No, sir, went right back over the same fence.
Q. Still inside?
A. Yes, sir.
Q. Then what happenedY
A. She tried to go over the fence and could not make it.
Q. Then what happened!
A. I went around to head her off, but she went right through
the other cattle in the lane.
Q. There were some other cattle in the lane Y
A. Yes, sir.
Q. She did not have a clear run Y
A. No, sir.
Q. Do you remember whether she had to go among the
other cows to get to the gate?
A.. She went right through them.
page 170 } Q. Not a clear run Y
A. No, sir.
Q. Did she get out of the enclosures Y
A. She jumped over the gate.
Q. During the time you have been there have you ever seen
any cow jump over that gate other than that one?
A. No, sir.
Q. Ever heard of one Y
A. No, sir.
The Court:
Q. The gate is five feet high Y
A. Five feet six inches.
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By Mr. Shapero :
Q. After the cow got outside, what did you do next Y
A. I jumped over the pen, over the fence and tried to get
behind her while she was wedged in between the truck and
the gatepost, to the truck.
Q. There was a truck at the loading chute standing still 7
A. Yes, sir, parked there.
.
Q. She still had a little trouble there?
A. She was wedged in between, but not enough for me to get
around in front of her.
Q. To head her off Y
A. Yes, sir.
page 171 } Q. Were you successful?
A. No, sir. I jumped up on the truck.
Q. Then what happe~ed? Did she get away?
A. Yes, sir, she went down the lane, and I followed behind
her-I went to the slaughterhouse to get a riflle, loaded, and
call the butcher boys.
Q. And then what?
A. I started and Doc. Ewell came along in my ·car and
picked me up.
Q. You had the gun Y
A. Yes, sir. We went down the lane and we started to turn
into the Colonna Shipyard, and there was a bunch standing
in the shipyard waving me on. When I got up-I did not
catch up with her. ·She started down the trestle of the railroad, and she turned and was coming back and I gave Carl
the riflle.
Q. Did you mean for him toMr. Howell: I object to that.
The Court: The objection is sustained.
By Mr. Shapero:
Q. Where were you when you gave your brother the gun Y
A. I gave him the gun and I saw she would not shoot and I
shouted, "Don't shoot." I knew by then he would have to
jump out of the way. She went over by the pump and Carl
went over and shot her.
page 172 } Q~ Did everyone manage to get out of the way
except Mr. Chappell Y
Mr. Howell: That is leading.
The Court: That is correct, but, on the other hand, those
are the facts.
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Mr. Howell: It is immaterial.
The Court: That is right.
By Mr. Shapero:
Q. Were you there when the cow was shot!
A. Yes, sir.
Q. Was the cow in the open, or not?
A. Yes, sir.
Q. Could the cow be seen by the people around there Y
A. Yes, sir.

Mr. Howell: I object.
The Court: That is a conclusion. He can say where the
cow was, but not what the people could see.
,
By Mr. Shapero:
Q. Where was Mr. Chappell in respect to the cowT
Mr. Howell: I object, unless he indicates when and where,
and at what time.
The Court: While he was chasing the cow.
By Mr. Shapero:
Q. Where was Mr. Chappell when you first saw
him with reference to the cowY
A. When I first saw Mr. Chappell the cow was
almost on him. He was standing by this pile of timbers.

page 173

~

By the Court:
Q. Was he facing the cow?
A. Yes, sir.
By Mr. Shapero:
Q. Could he have gotten out of the way of this cow Y
A. Yes, sir.
Mr. Howell: I object to that.
The Court: The objection is sustained.
By Mr. Shapero:
Q. Prior to the time this particular cow jumped the fence,
was there any indication that you could see, you would have
this trouble Y
A. Not until she jumped the first time.
Q. How much time elapsed between the first time and the
.
time she jumped the outside gate Y
!
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A. A very few minutes.
Q. Were you trying to get her back the entire time T
A. Yes, sir.
Mr. Shapero: Answer Mr. Howell.
CROSS EXAMINATION.
page 174 ~ By Mr. Howell:
Q. Mr. Meixel, Mr. Shapero asked you a few
moments ago what the height of the fence and of the gate
was at the end of the lane this cow went over¥
A. Yes, sir.
Q. And you said five feet six inches 7
A. Yes, sir.
Q. How do you know that f
A. I measured them.
Q. You have measured it since December 13th, 1955, have
you?
A. Yes, sir.
Q. On December 13th, 1955, you said you thought the fence
was six feet tall, didn't you f
A. I thought, yes, sir.
Q. Is that what you considered to be the minimum height
at the end of the loading endMr. Shapero: I object to that. It calls for an opinion.
The Court: He is asking him as to his deposition on December 13th, isn't he f
Mr. Shapero: I will withdraw the objection.
By Mr. Howell:
Q·. You said six feet on December 13th, 1955, bepage 175 ~ cause you thought that was the reasonable safe
minimum height of that fence at the end of that
ninety foot lane?
Mr. Shapero : He did not say that at all.
The Court: He has a right to lead him to state the question.
Mr. Shapero: He did not say that.
By Mr. Howell:
Q. Why did you say six feet on December 13th f
A. I said that gate.
Q. You thought the gate was.
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Mr. Shapero: He was estimating the height.
The Court: Let him answer.
By Mr. Howell:
Q. Why did you. say the gate was six feet T
A. Because I thought it was. I was just guessing.
Q. You thought the fence there on the outside, the gate,
you estimated as six feet?
A. Yes, I did.
Q. You know now it is not even as. tall as six feet Y
A. That is right.
Q. Mr. Meixel, you do agree a mixed-breed Brahma is more
skittish an.d gets wrought up easier than the ordinary breed T
A. Some are and some are not.
Q. If you take a certain number of Brahmas and
page 176 ~ fifty other kind of cows, I don't know what you
call them, it is more probable you would find the
skittish or easily upset cow among the Brahmas than the
others ; is that true Y
A. Yes, sir.
Q. Now, due to the construction of Mr. B. Perlin's penning
areas adjacent to the slaughterhouse on March 15th, 1955,
there was no way that you and your brother could safely get
this mixed-breed Brahma over to the other cows from pen 4,
directly down that lane leading to the slaughterhouse Y
A. In construction, no.
Q. And what you had to do because of the construction
of this set-up, you had to let nineteen or twenty-one cows
to mull doWD: ninety feet to that gate, and your brother had
to turn them around and bring them back to get them to make
a proper right-hand turn into the lane leading to the slaughterhouse T
A. No, sir, you don't do it like that.
Q. Don't cows go down the lane leading to the slaughterhouse!
A. Yes, sir.
Q. They don't back up T
A. No, sir, we turn one at the time, and grade them.
Q. You have to move them along T
A. Get behind them.
Q. To get one to turn T
page 177 } A. We turn all around.
Q. And the butcher selects one when you turn,
you have to turn that cowY
A. We have to turn every cow around as we get to them.
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Q. The first one you turn around.A... "'£"es, sir.
Q. You have to turn the last one and move it through the
cowsY
A. Not through the cows.
.
Q. If the cows are in the way how do you get that oneY
A. No cows are in the way.
Q. If you have twenty cows in a ten foot wide lane will
some be in the way f
A. We get the first cow we come to and put her in the lane
we want her in.
Q. Even though you find a cow in the clear in that lane, you
have to turn her around?
A. Yes, sir.
Q. And you have to shoo her back towards the lane leading
to the alley going to the slaughterhouse Y
A. Yes, sir.
Q. And when that cow gets to that lane you have to get her
to make a right-hand turn to get in the alley Y
A. That is right.
,Q. You heard Mr. Marr say yesterday that he
page 178 ~ considered it necessary for safe operation to be
able to take a cow from her pen and have her
chanelled directly following the lane going to the slaughterhouse, and that it was bad practice to send them down a lane
and then have to turn them back and bring them back in the
lane, because that produced confusion.
1

Mr. Shapero: We will have a later time to argue this
case. He can argue it later. He can ask the witness a question and let him answer it, but I submit that is argument.
The Court: He is on cross examination. I agree he should
n,ot argue, but he was explaining the question.
Mr. Shapero: Was he explaining or arguing.
·
The Court: He was simply laying the foundation for his
question.
By Mr. Howell:
Q. You heard what he said yesterdayf
A. Yes, sir.
Q. You heard him say it was safe practice to have the pen
where the cows were so related as to lead to the slaughterhouse, so the cows would go in a straight line from the pen to
the lane to the slaughterhouse Y
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A. Yes, sir.
Q. And that could not be done at Perlin's Stockyard, with the set-up there, on: March 15th, 1955,
when you were bringing the cows from pen 4 down the lane
to the slaughterhouse 7
A. No, sir, it cannot be done.
Q. And as long as you have got those cows inside that lane
going to the slaughterhouse, they have a tall fence on each
side a11:d not much room to move around, when you get them
in the lane going to the slaughterhouse 7
A. That is a wide lane, as wide as any pen.
Q. But it is built up on both sides Y
A. Yes, sir.
Q. They are channelled directly to the slaughterhouse, once
you get them in that lane?
A. Yes, sir.
page 179

~

Mr. Howell: That is all.

RE-DIRECT EXAMINATION.
By Mr. Shapero:
Q. Mr. Meixel, when 1\!r. Howell took your deposition December 13th, 1955, did you or did you not, at that time tell him
you had not measured the gate Y
A. Yes, sir.
Q. You told him you had not measured the fence at that
time?
page 180 ~ A. That is right.
Mr. Shapero: That is all.
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WALLACE G. ROBERTSON,
a witness on behalf of the plaintiff, being recalled, was1
examined and testified as follows :
By Mr. Howell:
Q. Mr. Robertson, at my request have you consulted the life
expectancy table that is designed to calculate the average life
expectancy of a male, age sixty-one 7

i
l

/
/

I

B. Perlin v. Norman Chappell

79

8. W. Armistead.
A. Yes, sir, I have.
Q. Tell the Court and jury and Mr. Shapero just what that
:figure is?
A. The life expectancy is 13.67 years.
By the Court:
page 181

~

.

Q. That is for a man?

A. For a. man.

•

•

•

•

S. W. ARMISTEAD,
called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined and testified as follows :
By Mr. Sykes:
Q. State your name?
A. S. W. Armistead.
Q. And your age?
page 182 ~ A. Sixty.
Q. And your address?
A. My business address is 15 Seldon Arcade.
Q. That is your business address Y
A. Yes, sir.
Q. In what profession are you engaged?
A. Civil Engineering.
Q. Tell us where you received your formal training.
Mr. Shapero: That will not be necessary. As far as I am
concerned, he is thoroughly capable and honest.
By Mr. Sykes:
Q. How long have you been engaged in the practice of your
profession in the City of Norfolk?
A. Since World War One.
Q. Did you, at my request, agree to go to the stockyard of
B. Perlin located on Indian River Road, almost across the
road from the Colonna Shipyard this morning?
A. I did.
Q. Did you, at my request, measure the gate into the
stockyard which is located immediately at the foot of the
loading chute T
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A. I did.
Q. Are you in position to tell the members of
the jury the exact height of that gatef
A. I am.
Q. Tell us.
A. The height of the gate at one end is five feet three inches,
at the center is five feet three inches, and at the other end,
the hinge end, it is five feet four and three-eights inches.
Q. Do I understand from your testimony at the end
where the hinges are is slightly higher than the middle and
the lower end f
A. That is right.
Q. The lower and middle is five feet three inches T
A. Yes, sir.
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A Copy-Teste :

H. G. TURNER, Clerk.
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