IN THE

Supreme Cut of Appeals of Virginia
AT RICHMOND.

Record No. 5640

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tuesday the 26th day of February, 1963.
NATIONWIDE :hfUTUAL INSUR.ANCE COMPANY,
Plaintiff in error,
against

FEDERAL MUTUAL INSURANCE COMPANY
and OWEN J. GANOE,
Defendants in error.

From the Circuit Court of Giles County
Vincent L. Sexton, Jr., Judge

Upon the petition of Nationwide M~utual Insurance Company a writ of error a.nd supersedeas is awarded it to a
judgment rendered by the Circuit Court of Giles County on
the 11th day of September, 1962, in a certain motion for
judgment then therein depending, wherein Owen J. Ganoe
was plaintiff and Federal Mutual Insurance Company and
another were defendants; upon the petitioner, or some one
for it, entering into bond with sufficient security before the
clerk of the said circuit court in the penalty Qf twenty-five
hundred dollars, with condition as the law directs.

IN THE

Supreme Court of Appeals of· Virginia
AT RICHMOND.

Record No. 5641

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tuesday the 26th day of February, 1963.
NATION\VIDE MUTUAL IN.SURANCE COMPANY,
Plaintiff in error,
against
FEDERAL MUTUAL INSURANCE COMPANY;
J. L. DILLOW AND C. B. ANDREWS,
PARTNERS TRADING AND DOING BUSINESS
AS DILLOW & ANDREWS,
Defendants in error.

From the Circuit Court of Giles County
Vincent L. Sexton, Jr., Judge

Upon the petition of Nationwide Mutual Insurance Company a writ of error and supersedeas is awarded it to a
judgment rendered by the Circuit Court of Giles County on
the 11th day of September, 1962, in a certain motion for
judgment then therein depending, wherein J. L. Dillow and
C. B. Andrews, Partners, etc., were plaintiffs and Federal
Mutual Insurance Company and the petitioner were defendants; upon the petitioner, or some one for it, entering into
bond with sufficient security before the clerk of the said
circuit court in the penalty of fifteen hundred dollars, with
condition as the law directs.
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Tazewell, Virg·inia
August 31, 1962

To Counsel:
Owen J. Ganoe v. Federal Mutual Insurance C01npany, and
Nationwide Mutual Insurance Company
and

J. L. Dillow and C. B. Andrews, as Dillow & Andrews v.
Federal Mutual Insurance Company, and Nationwide
Mutual Insurance Company
I have considered carefully the briefs filed by the .parties,
and to the argument of counsel on more than one occasion,
and have reviewed the evidence taken before me on April12,
1962, in Pearisburg, and I have reached the following conclusions:
As to the Ganoe Case :
A fair and reasonable interpretation of the evidence discloses that Wickline's operation of the Lambert automobile
was one of the hazards covered by Division 1 of the Nationwide
policy-" • • • the use of a'YIIJJ automobile in connec\
tion with the above defined operations", i. e. "• • an automobile sales agency • • • and aU operations necessary and
incidental thereto.'' I am, therefore, of opinion that the N ationwide policy afforded coverage to 'Vickline in this instance, and
I feel that inasmuch as the use of the Lambert Automobile
was in connection with the ''automobile business'' of Wick
Chevrolet, Inc., that the exclusion under (g) of Federal's
policy-'' This policy does not apply under Part 1: '' • • •
(g) to an owned automobile while used in the automobile
business• • • '' became operative and that Federal's policy
a:ff()rded no coverage to Wickline.
Accordingly, I find for the plaintiff Ganoe against Nationwide Mutual Insurance Company on his claim of $2,000, with
interest from July 12, 1961, and costs; and I find for the defendant, Federal Mutual Insurance Company.
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As· to the Dillow & Andrews case :

These attorneys represented "\Vickline in the criminal
charges filed as a result of the auton1obile wreck and these
criminal charges have been resolved, and their fees for this
work were paid or secured to them by Wickline. Much of the
investigation and preparation of the Ganoe case was made
in connection with the anticipated defense of the criminal
action, and further preparation for defense of the civil action of Ganoe was necessarily limited. ·Good results were
obtained in the defense of the Ganoe case in holding the recovery reasonably low. However, considering the evidence in
this case, and having examined the office file of the plaintiffs,
and having presided at the Ganoe trial, I do not feel that a
fee of $2500 is justified. No record of office time was kept,
and the office file indicates little correspondence and few
notes. I am of opinion that a fee of $1,000 is reasonable, and
I find for the plaintiffs against Nationwide for $1,022.00-the
$22 to cover expenses-and I find for the defendant Federal
Mutual.
You may submit orders for entry at your convenience.
Yours very truly
V. L. SEXTON, JR., Judge
Copy to all counsel
Filed, Sept. 1, 1962.

0. G. CALDWELL, Clerk.
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OWEN J. GANOE

v.
FEDERAL MUTUAL INSURANCE COMPANY
and
NATIONWIDE ~IUTUAL INSURANCE COl\fPANY
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J. L. DILLOvV and C. B. ANDREWS, Partners Trading and
doing business as DILLOW AND ANDREWS

v.
FEDERAL ~iUTUAL INSURANCE CO:NIPANY
and
NATIONWIDE MUTUAL INSURANCE COMPANY
Heretofore, on April 12, 1962, came the parties to these
actions, by their attorneys, and said actions came on for
trial with Owen J. G~noe and J. L. Dillow and C. B. Andrews,
Partners, Trading and doing business as Dillow and Andrews,
being the plaintiffs, who were represented by counsel, and
Federal Mutual Insurance Company and Nationwide Mutual
Insurance Company, being the defendants, both of whom were
represented by counsel.
.
Thereupon, the plaintiffs and all of the defendants, by
their respective counsel, agreed to consolidating these cases
for trial, waived trial by jury and expressly agreed that all
quesHons of law and fact would be submitted to the Court for
determination and final disposition upon the issues joined
as to the said plaintiffs and the said defendants.
Thereafter counsel for the plaintiffs, Owen J. Ganoe and
J. L. Dillow and C. B. Andrews, Partners, Trading and doing
business as Dillow and Andrews, began the inpage 50 ~ traduction of their evidence. After these pa.rties
had concluded the introduction of all their evidence and rested their case in chief, the defendant, Nationwide Mutual Insurance Company, by counsel, moved the
Court to strike the plaintiffs' evidence and to enter Summary Judgment in its favor on grounds stated at length in
the Transcript of Evidence, and the Court, after mature
consideration, and for reasons stated in the Transcript of
Evidence, denied said motion, to which action of the Court,
Nationwide Mutual Insurance Company, by eounsel duly
excepted. The defendant, Federal Mutual Insurance Company, then put on its evidence and thereafter rested its case
in chief. After Federal Mutual Insurance ·Company had
concluded the introduction of all its evidence and rested its
case in chief, the defendant, Nationwide Mutual Insurance
Company, by counsel, again moved the Court to strike the
plaintiffs' evidence and to enter Summary Judgment in its
favor on grounds stated 'at length in the .Transcript of Evidence, and the Court, after mature consideration, denied said
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motion, to which action of the Court, Nationwide 1\tiutual
Insurance Company, by counsel, duly excepted. Thereupon,
the defendant, Nationwide Mutual Insurance Company, then
put on its evidence and thereafter rested its case in chief.
Plaintiffs offered no rebuttal evidence and Nationwide Mutual Insurance Company, by counsel, again moved the Court
to strike the plaintiffs' evidence and to enter Summary J udgment in its favor, and the Court, after mature consideration,
denied said motion, to which action of the Court, Nationwide
~{utual Insurance Company, by counsel, duly excepted.
Therefore certain written 1.\-Iemorandums and Briefs were
submitted to the Court and full and complete oral argument
was made by counsel.
"Thereupon, the Court, after mature consideration of all
the evidence made the following findings of fact:
1. That a fair and reasonable interpretation of the evidence discloses that Claude 0. Wickline's operation of Paul
N. Lambert's automobile was one of the hazards
page 51 ~ covered by Division I of Nationwide Mutual Insurance Company's Garag·e Liability Policy''* * • the use of a-ny automobile in connection with the
above defined operations'', i. e. '' * • • an automobile sales
agency • • • and all operations necessary and incidental
thereto.''
2. That inasmuch as the use of Paul N. Lambert's automobile was in connection with the "automobile business" of
Wick Chevrolet, Inc., that the exclusion under (g) of Federal ~Iutual Insurance Company's policy-''this policy does
not apply under Part I: '' • • • (g) to an owned automobile while used in the automobile business • • • ''-became operative and that Federal J\iiutual Insurance Company's policy afforded no coverage to Claude 0. \Vickline
under the facts and circumstances existing in this case and
at the time and place of the automobile accident in question
on December 16, 1960.
3. That an attorney's fee in the am.ount of $1000, plus $22
to cover expenses, is fair and reasonable as the attorney's
fee for J. L. Dillow and C. B. Andrews, Partners, Trading
and doing business as Dillow and Andrews, covering their
services in defending civil litigation against Claude 0.
Wickline.
Therefore, in accordance with the findings of fact heretofore made and the conclusions of law reached by the Court,
it is accordingly ADJUGED, ORDERED and DECREED as
follows:

Nationwide lVIutual Ins. v. Feder.al J\!Iutual Ins.
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1. That the plaintiff, Owen J. Ganoe, do have and recover
of the defendant, Nationwide :1\'Iutual Insurance Company, the
sum of $2000, with interest from July 12, 1961, plus his Court
costs expended herein.
2. That J. L. Dillow and C. B. Andrews, Partners, Trading
and doing business as Dillow and Andrews, do have and recover of the defendant, Na.tionwide 1\f:utual Insurance Company, the sum of $1022, with interest from this date, plus
their Court costs expended herein.
3. That neither of the plaintiffs have or recover anything
against the defendant, Federal lVIutual Insurance
page 52 ~ Company, and that they take nothing for their
false clmnor against said Federal l\futual Insurance Company and that said Federal Mutual Insurance Company do have and recover its Court costs expended herein
from the plaintiffs, Owen J. Ganoe and J. L. Dillow and C.
B .. Andrews, Partners, Trading and doing business as Dillow
and Andrews.
To all of such action by the Court as hereinabove set forth,
Nationwide Mutual Insurance Company, by counsel, hereby
duly excepts.
And the defendant, Nationwide Mutual Insurance Company, having indic.ated its intention to apply to the Supreme
Court of Appeals of Virginia for a Writ of Error and 8~tper
sed.eas to sai~ judgments, it is ORDERE·D that execution on
said judgments be stayed and extended for a period of sixty
days from this date, but said stay shall not become effective
until the defendant, Nationwide Mutual Insurance Company,
or someone for it shall execute before the Clerk of this Court
a Bond in the sum of $500.00 with surety approved by said
Clerk and conditioned according to law.
And the Clerk of this Court is directed to insert a. certified
copy of this Order in the papers of each of the above styled
cases and to forthwith furnish unto any party to these actions, or their attorneys, a certified copy of this Order upon
their making proper application therefor.
ENT·ER:

September 11, 1962.

V. L. S., JR., Judge
page
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OWEN J. GANOE

v.
FEDERAL MUTUAL INSURANCE COMPANY
and
NATIONWIDE MUTUAL INSURANCE COMPANY
and

J. L. DILLOW and C. B. ANDREWS

v.
FEDERAL MUTUAL INSURANCE COJ\1:PANY
and
NATIONWIDE MUTUAL INSURANCE COMPANY
NOTICE OF APPEAL
and
ASSIGNMENTS OF ERROR
TO: Mr. 0. G. Caldwell, Clerk
Circuit Court of Giles County
Pearisburg, Virginia
Counsel for Nationwide Mutual Insurance Company, one
of the co-defendants in the two above styled consolidated
cases in the Circuit Court of Giles County, Virginia, hereby gives notice of appeal from the order entered in these
cases on September 11, 1962, and it will apply to the Supreme
Court of Appeals of Virginia for a writ of error and supersedeas.
ASSIGNMENTS OF ERROR.
The following are the errors assigned :
1. The Court erred in holding that the Lambert automobile,
at the time of the accident on December 16, 1960, was being
used in the automobile business as defined in the Federal
Mutual Insurance Company policy.
2. The Court erred in holding that Federal Mutual Insurance Company was not liable to plaintiffs under the terms
of the liability insurance policy issued by it to Paul N.
Lambert.

Nationwide !iutual Ins. v. Federal Mutual Ins.
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3. The Court erred in holding that Nationwide Mutual Insurance Company was liable to plaintiff under the terms of
the garage liability policy issued by it to Wick Chevrolet,
Inc.
Respectfully,
NATIONWIDE MUTUAL INSURANCE COMPANY
BY: JAMES C. TURK
Of Counsel
Received 21st Sept. 1962. Filed.

0. G. CALD"'\VELL, Clerk.
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APPEARANCES: James L. Warren, Esq., Narrows, Va.
for the Plaintiff Ganoe.
J. L. Dillow, Esq., C. B. Andrews, Esq., Dillow & Andrews,
Pearisburg, Va.
(Representing- themselves)
James C. Turk, Esq., John N. Dalton, Esq., Dalton, Poff
& Turk, Radford, Va. and Sheldon E. Haynes, Esq., Haynes
& Ford, Lewisburg, W. Va. Representing Nationwide Insurance Co.
John H. Locke, Esq., Gentry, Locke & Rakes, Roanoke, Va.
Representing Federal Mutual Insurance Co.
The above-styled cause was heard before the Ron. V. L.
Sexton, Judge of the Circuit Court of Giles County, on the
12th day of April, 1962.
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Mr. Warren: 'Ve think it would be helpful if we
could have a conference with the Court on the
pleadings, before we introduce any evidence in the case. We
have just been over all the pleadings, and we think that probably quite a. bit of evidence might be eliminated by an examination of the pleadings, particularly from the parts of
them that admit certain allegations in the motion for judg-
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ment. So we would suggest that as a timesaving device, if
there is no objection to itThe Court: Well, I suppose it would be well to narrow
the issues as much as possible. I don't know whether the
gentlemen over here concede what you say or not. "\Ve can
take it up as we come to it.
Mr. vVarren: I think that a pre-trial conference would be
helpful.
The Court: Pre-trial~ Of course, that usually is some
little time before the hearing. There 1night be a pre-hearing,
I would say. Well, you can proceed right out here in open
Court, as far as I'm concerned.
Mr. vVarren: All right, Your Honor.
T·he Court : Do all of you gentlemen, representing the
Defendants, agree l
1\Ir. Haynes, you were qualified here before 1
page 2 ~ 1\tir. Haynes: Yes, sir.
1\fr. Warren: This is in the case of Owen J.
Ganoe VS Federal l\{utual Insurance and Nationwide 1\{utual Insurance Company. First, it is our understanding, from
the responsive pleadings which have been filed by both of
these Defendants, that the judgn1ent of the Plaintiff in this
accident is admitted. Is that agreed 7
Mr. Locke: Agreed, as far as Federal is concerned.
Mr. Turk: We agree.
The Court: vVhat are you reading from, Mr. "\Varren ~
Mr. Warren: I have the Court file, Your Honor.
We also understand from. the responsive pleadings that
Federal Mutual Insurance Company, which has filed a copy
of its policy along with its responsive pleading, that it had
the insurance coverage on the automobile of Paul N. Lambert, described both in the motion for judgment in the responsive pleading and in the policy of insurance. Is that
correct~

:1\{r. Locke : That is correcct.
Mr. Warren: It is also our understanding, from the responsive pleading of Nationwide 1\futual Insurance Company,
that it had a garage liability policy upon "\Vick Chevrolet,
Incorporated of Union, "'\\Test Virginia, of which Claude 0.
Wickline was President, which policy was in force
page 3 ~ and effect at the time of this accident. Is that correct?
l\£r. Turk: That's rigl1t.
1\{r. Warren: And it's also admitted in the responsive
pleadings that Mr. Wickline was President and active officer
in the corporation. Is that correct~
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~Ir. Turk: Yes, sir. We want to admit that we don't know.
Mr. Haynes: "\Ve have lmen informed of that.
The Court: You are purporting to be reading from your
responsive pleadings?
Mr. "\Varren: Yes, sir, Your Honor. We have made notes
from these responsive pleadings. Now we also understand
from the responsive pleadings of these Defendants that it is
admitted that Claude 0. Wickline was operating this motor
vehicle at the time of the accident in which Owen J. Ganoe
was injured¥
1\:Ir. Locke: I admit that; yes, sir.
1\{r. Warren: Both Y
Mr. Locke: Federal does.
The Court: How about Nationwide? I don't know whether that's in Nationwide's responsive pleading of not.
1\Ir. Warren: "\Ve understood that it was.
The Court: I think the pleadings speak for
page 4 ~ themselves. Nationwide might not be admitting,
even if they are not denying· it. The other party admits it.
Mr. Warren: Gentlemen, reading your responsive pleadings, we are not saying ho"r he was operating it. All that
we are saying is that it is agreed that Claude 0. Wickline
was operating the motor vehicle at the tim~ of the accident.
Mr. Turk: See Paragraph 5 of ours. You say we say
that we are not advised as to whether or not Claude 0.
Wickline was operating the Lambert automobile with the
express permission, or something, and call for strict proof,
or something, in this regard.
Mr. Warren: All right.
Mr. Turk: I might say this: I think that Wickline will
testify here today that be was driving. But he has given
Nationwide Insurance Company variations of this thing;
and at one time or another told Nationwide be didn't remember driving, and didn't think he was driving. That's
the reason for our position in it today.
Mr. Warren: All right. Now, is it agreed that both of
these companies received notices of the suit of the action
of Owen J. Ganoe against Claude 0. Wickline?
1\Ir. Locke: Federal does not agree.
page 5 ~ Mr. Turk: We don't agree.
Mr. Warren: Now, is it our understanding from
the represponsive pleadings that have been :filed by each of
the Defendants that it is the position of Federal J\tiutual that
Nationwide is responsible for the coverage in this action, and
that it is also the position of Nationwide that Federal Mutual_ is responsible for the coverage in this action?
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Mr. Locke: On behalf of Federal, I can say that it is the
position, among other defenses, as set forth in the responsive pleadings.
Mr. Warren: That's the way we understood it, sir.
Mr. Turk: Your Honor, it's our position that the insurance coverage was afforded by Federal Mutual.
The Court: All right.
Mr. Turk: That statement is made-we are not waiving
any defenses on behalf of Nationwide-but it's our position
in the thing that Federal Mutual has the coverage on the
automobile, and· is liable on these judgments.
The Court: As Mr. Locke stated, that, among other defenses, is your thinking 7
Mr. Turk: ·Yes, sir.
The Court: Any further questions?
J.\IIr. Warren: That's all, Your Honor.
page 6 ~ The Court: Any question by the Plaintiffs in the
other case?
Mr. Warren : No, sir.
Mr. Turk: Judge, before we start taking evidence, do you
think it would be well to put a stipulation in the record that
it is stipulated and agreed that all matters of law and fact
will be submitted to the Court?
The Court : If you wish to put it in there. We are here
for that purpose, and I don't see a jury. I assume that to
·
be the understanding?
Mr. Dillow: No, that was agreed.
The Court: Do you gentlemen want the witnesses excluded!
Mr. Warren : It doesn't make any difference to us.
OWEN J. GANOE,
a witness of lawful age, called in his own behalf, after being
duly sworn, testified as follows:
DIRECT EXAMINATION.
By 1\fr. Warren:
Q. Your name is Owen J. Ganoe?
A.. ·Yes, sir.
Q. Mr. Ganoe, are you tl1e same Owen J. Ganoe who obtained a 'judg1nent against Claude 0. Wickline in the Cir-

Nationwide :fiiutual Ins. v. Feder-al lVIutual Ins.
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Owen J. Ganoe.
cuit Court of Giles County, Virginia, on July 12,
1961, for injuries which you received in Giles
County, Virginia, while riding as a passenger in
the automobile owned by Paul N. Lambert?
A. Yes, sir.
·
Q. The amount of the judgment was $2000, I believe, was it
not?
A. Yes, sir.
Q. Mr. Ganoe, 'vhen and where did you g·et with Paul N.
Lambert and Claude 0. Wickline, the Defendant in that suit T
A. It was Friday morning, the 16th of December, Central
Cafe at Rich Creek.
Q. On that morning, who all was at the Central Cafe in
Rich Creek in your group?
A. Well, it was Mr. Wickline, Mr. Lambert, and this Colonel Dunn, and I think Mr. Broyles was there-Stanley.
Q. Stanley Broyles did you say?
A. Yes, sir.
Q. How long was the group there in the restaurant, in
your estimation?
A. I'd say maybe an hour or something like that; I'm not
sure of the exact time.
Q. Then after the expiration of the hour, did you leave
there on a trip?
A. Yes, sir.
Q. Where did you goY
A. Went to Peterstown, West Virginia.
page 8 ~ Q. How did you drive from Rich Creek to Peterstown?
A. Rode in ]..fr. Lambert's car.
Q. The automobile of Paul N. Lambert T
A. Yes, sir.
Q. \Vho drove from Rich Creek to Peterstown?
A. Colonel Dunn.
Q. And 'vhat was the purpose of the trip?
A. We was taking }.fr. Dunn back to Peterstown. I presumed he had to work-he had to get back to Peterstown to
get ready to work.
Q. \Vhere did Dunn live 7
A. I am not sure where he lives in Peterstown; but we
let him out at the Texaco station in the upper end of Peterstown.

page 7

~
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Q. He does live there in Peterstown?
A. ·Yes, sir.
Q. And you let him out of the automobile in the Peterstown service station-that would be in the north end of
Peterstown?
A. That is true.
Q. Then where did you go when you left this point?
A. We turned around and started back to Rich Creek.
Q. You were in the same automobile, the automobile of
Paul Lambert?
A. Yes, sir.
Q. And who was operating the automobile from that pointY
A. Claude Wickline.
page 9 ~ Q. Claude 0. 'Vickline, who was the Defendant
in the judgment that you have described hereY
A. That's correct.
Q. Is that right?
A. That's correct.
Q. Under what circumstances did Claude 0. Wickline become the operator of Lambert's automobile on that occasion?
A. Well, he asked Mr. Lambert to drive the car back to
Rich ·Creek-and I presumed 'vanted to try it out or something.

Mr. Turk: I object.
By The Court: (Interposing)
Don't state your thoughts in the matter. State the facts.
By Mr. Warren: (Continuing)
Q. State what you heard, Mr. Ganoe, as between the two
of them.
A. Mr. Wickline asked him to drive the car back to Rich
Creek, and ~{r. Lambert let him drive the car.
Q. "Where was Mr. Lambert sitting in the automobile 'vhen
Mr. Wickline asked him that1
A. He 'vas in the middle in the front seat. You mean,
when he asked him?
Q. Yes.
A. I'm sorry. He was aiming to drive hisself
page 10 }- -he was under the wheel at the time.
Q. ~Ir. Lambert was under the wheel at the
time?
A. ·Yes, sir.

Nationwide Mutual Ins. v. Feder,al
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Q. vVhere had ~{r. Wickline been riding in the car?
A. He was in the back seat 'vith myself-we w·ere in the
back seat.
Q. Did Mr. Lmnbert-did vVickline get out of the car up
at the filling station there?
A. Yes, sir-we both did.
Q. You both did?
A. Yes, sir.
Q. And as I understand it, ~fr. vVickline asked 1\tfr. Lambert if he could drive the car back to Rich Creek t
A. ·Yes, sir.
Q. Is that all that was said?
A. That's all IBy The Court: (Interposing)
Q. Wickline asked Lambert to drive the car back to Rich
Creek-asked Lambert to do the driving?
A. Mr. Wickline asked Lambert if he could drive, I mean.
I'm sorry.
Q. All right.
By Mr. Warren: (Continuing)
Q. You mean Mr. Wickline asked Mr. Lambert if he, Wickline, could drive the automobile back to Rich Creek?
A. That's correct.
page 11 ~ Q. And what did he sayf
A. lie let him drive.
Q. What did he do?
A. He slipped over, and that put him in the middle-and
he let him drive. I was on the outside.
Q. Mr. Lambert slipped over to the m.iddle of the seat
and Wickline got in under the steering wheel?
A. That's correct.
Q. And then did Mr. Wickline drive the automobile from
that point towards Rich Creek?
A. Yes, sir.
Q. And was he driving at the time of the accident?
A. Yes, sir.
Q. And he had been continuously driving it up to that
point; is that correct?
A. That's correct.
Mr. Warren: You may take the witness.
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CROSS EXA}IINATION.
By ~Ir. Locke :
Q. Mr. Ganoe, approximately what time that morning did
you get to the Central Cafe?
A. Well, it would be-just have to approximate, because
I am not sure; it would be somewhere between 10 :30 and
eleven o'clock.
page 12 ~ Q. And was lVIr. Wickline there when you got
there~

A. I believe he came in later. I am not sure of that. but I
believe he did-it's been so long ago.
Q. And you think he eame in a few minutes after you got
there?
A. I believe that's right.
Q. And you got there at 10 :30 or eleven o'clock 1
A. Yes, sir.
Q. And did ~fr. Lambert-when Mr. Dunn came in, was it
later or with ~fr. Wickline f
A. Somewhat later.
Q. And were you and 'Vickline sitting in a booth at the
Central Cafe?
A. That's correct.
e was.
Q. What were you talking about?
A. Oh, I don't remember just exactly-first one thing
and another. I just happen to know him-you know how that
thing goes, general conversation.
Q. Did you know Wickline 1
A. I had met him one tin1e before.
Q. Did you know what he did?
A. Yes, sir.
Q. Wha.t did you understand he did?
A. I understood he was a Chevrolet dealer at Union.
Q. Engaged in selling automobiles 1
page 13 ~ A. That's correct.
Q. How 'vas he dressed that morning, do you remember?
A. Yes, sir. I think he had-I'm not sure-it was-had on a
suit of clothes; I knew he was dressed nice.
Q. Suit of clothes and necktie?
A. Yes, sir.
Q. While you were sitting there talking about-did you and
Mr. Wickline have any discussion ,about automobiles?
A. Not that I recall; I don't think so.
Q. When Mr. Lambert came in did he join you and Mr.
Wickline-did Dunn and Lambert join you 1

"r
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A. No, sir; he didn't.
Q. Where did they got
A. They sat in a booth over from us.
Q. How did you and Mr. vVickline happen to go with Lambert and Dunn to Peterstown f
A. Mr. Lambert invited us to go.
Q. What did he say1
A. He asked us if we'd like to ride to Peterstown with him
to take the Dunn boy home.
Q. On the way over to Peterstown, what was the conversation in the vehicle f
A. Well, I'm just not sure exactly everything that was
said, but I remember it was talking automobiles, all right.
Q. You were talking automobiles-you were
page 14 ~ con1paring· automobiles, and so forth T Was there
any discussion about where Mr. Lambert had purchased an automobile prior to the one he had f
A. Yes, sir; I believe so-I think there was.
Q. Where was that¥
A. I believe he bought this car from Comer Chevrolet! t'hink that's right-I'm not sure. Anyway, that was on the
way to Peterstown-! mean, it was mentioned.
Q. How about the one he owned before this-some discussion about who he had bought that from?
A. That was the second car he had, that car, the same
model car.
Q. And what was the discussion about who he had bought
that one from T
A. Well, I just don't remember. ·Anyway, I know Mr.
Wickline-and I 'n1 sure he told him he would like to trade
with him the next time he traded-I think that's rightchance to trade with him.
Q. Don't you remember that there was some discussion
about the car before the one that he had bought from Mr.
Wickline?
A. I believe so, I think you are right.
Q. And you say that y<>u were discussing automobiles on
·
the wav over there?
A. Yes, sir.
Q. And of course all four of you were talking· about the
carY
page 15 ~ A. Yes, sir.
1\fr. Locke: I believe that's all.
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Owen J. Ganoe.
CROSS EXAMINATION.
By Mr. Turk:
Q. As I understand it, you and Wickline were in the cafe
together, weren't you 1
A. That's correct.
Q. And you were there some hour· or longer than that,
weren't you?
A. Well, I don't know whether it was longer than an hour
or not. We were there.
Q. "\Veren 't you drinking beer in the cafe T
A. We drank one beer, maybe two-I'm not sure. Not over
two beers.
Q. And you had two bottles, then?
A. It had about an ounce of 'vhiskey in it.
Q. Did you and Mr. Wickline finish that then T
A. Yes, we did.
Q. Now did you talk to Lambert and Colonel Dunn at any
time while you were in the restaurant?
A. No, sir; I didn't.
Q. Did not?
A. I don't think I did.
Q. As a matter of fact, didn'tA. I spoke to him.
page 16 ~ Q. Spoke to him 1
A. Lambert spoke to me.
Q. You didn't sit down at a booth and carry on any conversation with them, did you T
A. No, sir, I didn't.· But I believe Mr. Wickline went over
and talked to him.
Q. You think he did Y
A. I'm positive of that.
Q. Did he come back over to your table-Wickline T
A. I believe he did; I think so.
Q. All right. And as a matter of fact, then, Lambert and
Dunn got up and went to their car, or something, and one
of them came back and invited you to go with them 1
A. They invited us to go first, and then Lambert, Dunn
and myself went to the car, and they sent me back to get Mr.
Wickline.
Q. Mr. \Vickline wasn't coming?
A. He was coming, but I guess they were in a hurry.
Q. The point of it is that Lambert invited you to go with
them?
A. That's correct.
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Q. And he told you that the purpose of the trip was to
take Colonel Dunn back to Peterstown, didn't he 1
A. That's correct.
1\tir. Turk:

page 17

~

That's all.

CROSS EXAMINATION (Continuing)

By Mr. Locke:
Q. Why did you go along on the trip 1
A. Well, I was-I had worked out a four day break! worked at Celanese Corporation, and 've were off four days
-1\tir. Lambert and myself. So we were good friends, and he
asked me to go over with him, and I had nothing else to do,
and I went along· with them for the ride.
Q. Do you know why Mr. Wickline went along1
A. I suppose for the same reason I did-I don't know.
Later he told me that he was trying to sell Mr. Lambert a
car, but I don't know___:he wasn't trying to sell me one, so
I didn't pay too much attention to that.
Q. And you really don't know why Mr. Wickline went
along?
A. No.
Q·. Thank you.
CROSS EXAMINATION (Continuing)
By Mr. Turk:
Q. You do remem.ber that Lambert invited him to go, didn't
he'
A. That's correct.
Q. Okay.
REDIRECT EXAMINATION.
By Mr. Warren:
Q. Mr. Ganoe, you and Wickline were together
when Lambert invited you to go over there?
A. Yes, sir.
Q. That's correct'
A. Yes, sir.

page 18

~

1\Ir. Warren : That's all.
The witness stands aside.

20

Supreme Court of Appeals of Virginia

CLAUDE 0. WICKLINE,
a witness of lawful age, called in behalf of the Plaintiff
Ganoe, after being duly sworn, testified as follows :
DIRECT

EXA~fiNATION..

By 1\lfr. "'\Varren:
Q. Your nan1e is Claude 0. Wickline?
A. Yes, sir.
Q. Mr. 'Vickline, at the time of this automobile accident
which occurred on December 16, 1960, what kind of work were
you doing?
A. I was President of Wick Chevrolet, Incorporated.
Q. President of Wick Chevrolet, Incorporated ·r
A. Yes, sir.
Q. 'Vhere was that firm located?
A. In Union, West Virginia.
Q. ,~Vhat county?
A. Monroe.
page 19 ~ Q. "\Vhat type of c.orporation or firm was, or is,
"\Vick Chevrolet, Incorporated?
A. Selling of new Chevrolet cars, servicing, repair workQ. Talk a little louder.
By The Court: (Interposing)
Turn around to the front and speak distinctly.
A. Selling- Chevrolets and servicing and repair work on
new Chevrolet cars.
By Mr. W an·en: (Continuing)
Q. In oth~r words, it 'vas a general automobile agency
with a franchise from the Chevrolet Corporation of General
1\fotors for the handling of its automobiles?
A. Yes, sir.
Q. Is that right?
A. Yes, sir.
Q. Who did the selling of automobiles for that firm?
A. I did, and Jerry Crosser and Whitey Fullen.
Q. Were you actively engaged in the business T
A. Yes, sir.
Q. And you worked full time in it?
A. Yes, sir.
Q. Who was in charge of sales for that corporation?
A. Myself.
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Q. On the 16th day of December of 1960, the
accident occurred, you were in
the town of R.ich Creek in Giles County, Virginia,
were you not f
A. Yes, sir.
Q. Were you at the Central Cafe as has been shown by
the evidence here ?
A. Yes, sir; I was.
Q. What time did you arrive at the cafe1
A. Olose to eleven o'clock-l'd say between ten-thirty and
eleven o'clock.
Q. Did you have business in Rich Creek
A. Well, not particular; no, sir.
Q. Why did you go to Rich Creek?
A. I have sold a lot of cars in Rich Creek and Peterstowndown through there-and I just generally worked in that
area; no particular reason that I had to go that day.
Q. Were you working- in that area on that day?
A. I hadn't-so far I hadn't been. I was-and I guesssupposed I'd talk cars to different ones-but to recall that
I don't remember.
Q. vVbat kind of automobile were you driving that day?
A. 1960 Chevrolet; it was a demonstrator.
Q. Was it an automobile owned by Wick Chevrolet, Incorporated?
A. Yes, sir.
Q. You say it was a demonstratorf Did you
page 21 r have dealer's tags on the automobile?
A. Yes, sir-dealer's tag on it.
Q. At the Central Cafe in Rich Creek, did you on that occasion see Owen J. Ganoe, Paul N. Lambert, and Colonel
Dunnf
A. Yes, sir; I did.
Q. Did you talk with them Y All of these parties there at
Central Cafe?
A. Yes, sir; I did.
Q. Was Mr. Ganoe at the cafe when you arrived 7
A. He was already there; yes, sir. He was in a booth, and
I went in and sat down ·with him.
Q. You sat down with him?
A. Yes, sir.
Q. How long had you been there when Mr. Lambert and
Mr. Dunn came to the cafe?
page 20

r day on which this
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A. We was probably there an hour and fifteen minutes,
somewhere along there.
Q. Do you recall the conversation you had with ~Ir. Ganoe,
before these gentlemen came in?
A. Just generally, just different stuff we had-probably
talked smne cars, but not that I recall, not particularly I
recall.
Q. After 1\{r. Lambert, then lVIr. Dunn came in? Did you
talk with those two gentlemen~
A. I did.
page 22 ~ Q. What was your conversation with them, if
you recall?
A. Well, they was just more or less like the rest-well,
I remember Pete there on it. Mr. Ganoe wanted me to go to
a Christmas party they were having up at Celanese, and I
do recall him wanting me to go there-and just general talk,
that's all, nothing that I recall.
Q. Were you requested or invited to take a trip from the
cafe to Peterstown f
A. I was ; yes, sir.
Q. Who invited you to make that trip?
A. Paul N. Lambert.
Q. Did you kno\v lVIr. Lambert at that time?
A. I did.
Q. You had known him prior to that date
A. I had. I had tried to trade cars with him on different
occasions-one particular.
Q. What kind of an automobile \Vas Mr. Lambert operating on that day?
A. A 1960 Chevrolet Impala four-door.
Q. He invited you to take the trip to Peterstown?
A. He did ; yes, sir.
Q. And what was the purpose of the trip?
A. He was taking Colonel Dunn back to Peterstown.
Q. Who all went along on the trip?
A. Owen Ganoe and myself, and Paul N. Lampage 23 ~ bert and Colonel Dunn.
Q. What did you ta.lk about on the trip from
Rich Creek to Peterstown, if 1anything, if you recall?
A. I don't recall; I don't know.
Q. After you arrived in Peterstown, where did you go?
A. We went to the north end of Peterstown to the Texaco
service station, and that is where Colonel Dunn got out of the
car.
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Q. Then what happened, in respect to the operation of the
vehicle?
A. Colonel Dunn was driving, I was in the back, and Owen
Ganoe was in the back, and I got out and Owen got out, and
I went around and asked Mr. Lambert if I could drive, and
he said it was all right, and I taken the wheel.
Q. Where was Mr. Lambert sitting in the vehicle when
you asked him if you could drive?
A. He was under the steering wheel.
Q. And then what did he do?
A. He slid over on the seat.
Q. And where did Mr. Ganoe get in?
A. He got on the right-hand side.
Q. That was in north Peterstown at the service station
that you have described?
A. That's right; yes, sir.
Q. So you left there with you under the steering wheel,
driving, Laml)ert in the middle of the front seat,
page 24 ~ and Ganoe on the right outside of the front seat?
A. That's right.
Q. Why did you ask 1\fr. Lambert to permit you to operate
the automobile back to Rich Creek?
A. I suppose I had in mind checking the car for a trade
-oh, maybe not at that particular time, but at a later date.
Q. No"r, you say you suppose that was in your mind. Was
there anything in your mind?
A. Yeah, I g'Uess it was.
Q. And you were operating this vehicle at the time of
the accident?
A. Yes, I was.
Q. And it was with the express permission and consent
of ~Ir. Lambert, and you described it?
A. Yes, sir; it was.
Q. All right. 1\fr.. vVickline, after this accident did you
notify your insurance carrier, Nationwide Insurance Company?
·
A. I did, to my agent, Marion Shiflett.
Q. Marion Shiflett?
A. Yes, sir.
Q. Who is 1\{arion Shiflett?
A. He's an agent for Nationwide Insurance.
Q. Where is he located?
A. In Union, "\Vest Virginia.
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Q. Is he the agent that sold you the policyY
A. Yes, sir; he was.
Q. Is Marion Shiflett still an agent for Nationwide Insurance in West Virginia f
A. Yes, sir; he is.
Q. How soon after the accident did you notify him?
A. It was probably two or three days, just as soon as I
got out.
Q. I believe you were in the hospital for a period of time,
were you not f
A. I was in the hospital from Friday after the accident
until Sunday-! got out on Sunday.
,
Q. And you say it was just two or three days after the accident that you notified Mr. Shiflett Y
A. It was; yes, sir.
page 25 }-

Mr. Warren: (Indicating ) Gentlemen, I have an exhibit
I want to introduce.
Q. Mr. Wickline, after you receh:ed the suit papers which
was the motion for judgment that had been filed in the Circuit Court of Giles County in the action of Owen J. Ganoe,
did you forward them to your insurance company, Nationwide, or did you deliver them to Mr. Shiflett, or what did you
do with them?
A. I don't recall-it was a good many. I believe I gave
those to Mr. Haynes or :Atir. 1\fcKinley-I wouldn't say for
sure which one. I gave it to one of them.
Q. Mr. Haynes, who is one of counsel in this
page 26 ~ action, or to a representative of Nationwide Insurance Company Y
A. That's true, yes, sir: I did.
Q. I hand you here a letter dated April 12, 1961, from
Nationwide nisurance Company addressed to Mr. Claude
0. Wickline, Union, West Virginia, copy sent to Wick
Chevrolet, Incorporated, Union, West Virginia, and to
Haynes & Ford, attorneys at law, Lewisburg, West Virginia; to which letter is attached a notice of the pendency
of this law action from the Commonwealth of Virginia, along
with a copy of the motion for judgment and process from the
Circuit ·Court of Giles County, Virginia-and ask you if you
received all of that as a package by registered mail from
Nationwide Insurance Company.
A. (After examining file.) Did I ever see that f-Um-hum.
Q. Are these the same suit papers which you had previous-
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ly delivered to a representative of Na.tionwide Insurance
Company?
.A. I suppose.
Mr. Warren: 'Ve would like to file these as an exhibit,
Your Honor.
The Court: Plaintiff's Exhibit No. 1.
(Plaintiff's Exhibit No. 1-Letter dated .April 12, 1961,
from Nationwide Insurance Company to Claude 0. Wickline,
with attached notice of action, process, and copy
page 27 ~ of motion for judgment.)
By Mr. Warren: (Continuing)
Q. What type of injury did you receive in this accident Y
A. The only one I received was on my forehead, and I
had fourteen stitches on my forehead, and one on my nose,
and two on my knee.
Q. Were you unconscious for a period of time following
the accident Y
A. I was for a short while.
Q. That's all.
CROSS EXAMINATION.
By Mr. Locke:
Q. Mr. Wickline, going back to December 16, 1960, as I
understand it, you were engaged in the business of Wick
Chevrolet, Incorporated!
A. Yes, sir; that's right.
Q. And you were the principal stockholder and principal
managing officer¥
A. Yes, sir; that's right.
Q. Wbat did you give most of your time toY
A. To selling and running of the Wick Chevrolet Corporation.
Q. .And how did you go about selling automobiles within-well, in a sma.U town like that Y
page 28 ~ A. You have got to get out and work the road a
lot. You don't have to workQ. I mean by that, you go to various places and stop and
endeavor to work up trades t
A. Yes, sir; that's right.
Q. On the morning of December 16, did you get up at your
usual time?
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A. Yes, sir; pretty much.
Q. And what did you do after you got up at home!
.A. Well, I went to the garage and checked throught the
garage.
Q. And the garage is "\Vick Chevrolet, Incorporated 1
A. In Union.
Q. And that's in Union?
A. Yes, sir.
Q. "\Vhat time do you think you got there?
A. It would be between eight-thirty and nine o'clock.
Q. And how long did you say you checked on the business,
and how long did you stay there?
A. Probably an hour or hour and a half.
Q. And what did you decide to do then?
A. I decided to go to Rich Creek, Virginia.
Q. What was your purpose in going to Rich Creek Y
A. Well, no particular reason. The main object-may not
have no particular reason-for selling cars, and
page 29 r you run in on a deal when you least· expect it-no
particular reason.
Q. Did yon have any plans for the rest of the day 1 I mean
by that, did you intend to come back to the garage?
A. Yes, sir. I had to write the checks, pay the men offand I was aiming to be back around three o'clock.
Q. .And when you left the garage, were you specifically
headed for the Central Cafe in Rich Creek?
A. No, sir; not particularly-just happened to be where I
stopped. .And at one time, in particular, I had almost sold
a new car in there to the owner of the Central Cafe-and I
would usually stop in there.
Q. When you stopped in there on tl1is particular occasion
did you have anything particular in mind that you 'vere going
to do?
A. Nothing in particular; no, sir-just selling automobiles.
By The Court: (Interposing)
Q. What was the answer?
A. Just unless I happened to run in on the sale of an
automobile, that would be all.
By Mr. Locke: (Continuing)
Q.
ere you looking for automobile sales?
.A. Well, a salesman always looks for sales at any time.
Q. In other words, you always want to sell cars?
A. That's right; yes, sir.
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Q. Now I believe that you say when you got
there Mr. Ganoe was there?
A. He was; yes, sir.
Q. And had you known Mr. Ganoe?
A. I had met Mr. Gt311oe one thne previous to this meeting.
Q. And I believe you said you sat down in the. booth with
Mr. Ganoe?
A. I did.
Q. Did you have some conversation with him?
A. I did.
Q. Did you talk anything about trading automobiles with
1\{r. Ganoe?
A. Not that I recall. We talked about automobiles, but not
talking· for-he had just traded not too long before-Mr.
Ganoe had.
Q. And tell me, please sir, what happened when 1\tir. Lambert came in Y
A. Well, Mr. Lambert came in and we talked-and I don't
remember what we talked about; and 1\{r. Broyles-Stanley
Broyles, came in; I was kind of waiting on him, for we had
a wrecked car, a.nd he was going to Preston, over next to
Bluefield at a junkyard and pick up some used parts-and I
wanted to see him, and he was due in around 12 :00 to 12 :30.
And I was talking to Mr. Broyles and 1\{r. Lambert and Mr.
Dunn, and Mr. Ganoe had gone to the car, and Mr. Ganoe
came back in the Central Cafe and said if I were going,
that I had better come on. And then I went out with them.
Q. Did be say anything else, besides that, about
page 31 ~ what Mr. Lambert wanted you to do?
A. (The witness hesitates.)
Q. Mr. Broyles was tl1e one that came back to the door
and said if you were going, to come on 1
A. No-l\1:r. Ganoe. He said if I were going, to come on,
and that they were waiting in the car on me.
Q. Did he say anything· to you about Lambert wanting you
to try out his car 1
A. I just don't recall how they had it-had that he did
say it. Mr. Broyles was there, and he would remember it.
And I just don't recall.
Q. Had you talked to Mr. Lambert about trading cars before that?
A. Before the accident?
A. No; before this man came back to the door, while you
were with Lambert in the cafe.
A. Not that I can recall.

pag·e 30
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Q. Before they started going out?
A. Not that I recall. Could have, but not that I recall.
Q. Did Mr. Lambert come to the booth where you and
Mr. Ganoe were Y
A. He did, and stood up in the corner for a little while. I
don't think he ever sit in the booth.
page 32 r Q. Did you talk about automobiles there?
A. "\Ve could have, but not-I wouldn't say that
we did, for I just don't recall, for we talked to so many different people, I just don't recall.
Q. Did you specifically talk to Paul N. Lambert about the
possibility of trading cars with him!
A. Only what Mr. Broyles and Mr. Ganoe said that we had
talked there, and that they had mentioned that we were talking trade.
Q. How about what you said?
A. Like I say, I don't recall whether we did or not.
Q. Do you remember coming over to Roanoke and giving
me a sworn statement in this matter on April 12, 1961, just
a year ago today?
.A. I remember coming to Roanoke ; I don't remember the
date--I remember coming to your office.
Q. You remember that statement was taken by Mr. Spangler, the man sitting right in front of you now?
A. I do.
Q. Do you remember you were sworn when that statement
·
was given? ·
A. That's right.
Q. I want to show you page 6 of that statement, and the
question that I just asked you-did you specifically talk to
Paul N. Lambert about the possibility of trading with him?
A. That was just like I said there, when Mr.
page 33 r Broyles and those told me.
Q. What is your answer to that question?
A. I just wouldn't say for sure.
Q. What is your answer on this typewritten page?
A. It said I did, right here.
Q. It says you did?
A. Right.
The Court: Questions and answers to what?
Mr. Turk: Let me see a copy of that.
The ·Court: That was in answer to what question, when
he said he did 1
Mr. Locke: What his answer was on April 12, 1961.
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Do you want to take time out to look at it now?
Mr. Turk: No, sir.
.
Mr. Locke: I want to question him some more about it.
By Mr. Locke: (Continuing)
Q. I asked you, Mr. Wickline, at the time you came over
and talked with me, Mr. Paul Detch was representing you as
your individual attorney?
A. Yes, sir; that's right.
Q. Mr. Detch advised you to come over and talk with me?
A. He did.
page 34 ~ Q·. ~1:r. John Detch?
A. Yes, sir.
Q. Advised you to give me the full facts and information?
A. He did; yes, sir.
Q. And on the day following the time you 'vere over in
Roanoke and talked wifh me, I believe you went back to Mr.
Detch 's office and gave an affidavit?
A. I did.
Q. I show you that statement and ask you if that's the
statement you gave Mr. Detch, to be submitted to me, with
regard to this transaction?
A. (After examining paper) That's right; yes, sir.
Mr. Haynes: Is there an extra copy of that?
Mr. Locke: That's the only one I have.
By Mr. Locke : (Continuing)
Q. This statement is dated the 13th day of April, 1961;
is that correct?
A. Yes, sir.
Q. I want to ask you if in that statement you stated that
you talked trade with Paul Nathan Lambert?
A. I could have-probably did.
The Court: Would you repeat your question Y The sheriff
was talking.

Q. I asked you if you stated in this affidavit that you talked
trade with Paul Nathan Lambert in the Central
page 35 ~ Cafe, and that he was interested in trading?
A. Probably did-yes, sir.
Q. That was before you left on this trip?
A. Correct.
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Q. Now, when you got over to Peterstown, Colonel Dunn
got out of the car?
A. He did, sir.
Q. And were there any specific words exchanged between
you and Mr. Lambert before you took over the opration ¥
A. The only· words were that I ,asked him if I could drive
the car.
Q. And for what purpose did you take over the driving of
the Lambert car?
A. The purpose was a check on the car and to see how it
performed, that's all.
Q. What did you want to check it and see how it performed for?
A. I thought I might trade for it at a later date-rig·ht
then-you never know when people are going to trade.
Q. And if you traded for it, you mean by that that you
would sell a car that you had, and trade that one in T
A. Well, which car f
Q. A car that Wick Chevrolet, Incorporated had?
A. A new car.
Q. A new one, or a used one Y
page 36 ~ A. Yes, sir.
Q. You say that you wanted to test it to see how
it operated Y
A. Yes, sir; that's right.
Q. Is that normal when you are working on a trade or deal
-do you normally test-drive a carT
A. Sure ; yes, sir.
Q. Why?
A. Well to see the condition of it, see how they perform,
and see if the engine is all right, and transn1ission and rearend, and all four tires.
Q. And you say that's the reason you took over the driving
of it?
A. It was; yes, sir.
Q. Mr. Ganoe said that on the way over to Peterstown you
were all talking about automobiles. Do you recall that?
A. No, I don't recall it.
Q. Don't. recall what you were talking about?
A. No, s1r; I don't. We probably were, but I don't recall
it.
Q. Do you remember?
A. I recall talking back before that-he had traded for
any new car-he had a, I think it was, a '56 or '5 Plymouth
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that he probably-that we had tried to trade on before that,
before he ever traded for any '60 model car.
page 37 ~ Q. vV asn 't there some discussion on the way
over to Peterstown about the relative merits of a
Plymouth and Chevrolet?
A. Yeah, we had talked on that; yes, sir.
Q. You did talk about that~
A. Different-comparing the two cars together; yes, sir.
Q. And before the Plymouth Lambert had, he 'had the
Chevrolet prior to that?
A. I don't recall. I do know he had a Plymouth before
that. He got a '60 Chevrolet, for I tried to trade for the car.
Q. You had tried to trade for the Plymouth Y
A. Yes, sir.
Q. As a matter of fact, hadn't you traded with him on one
occasion?
A. No, sir.
Q. But you had tried to?
A. I had ; yes, sir.
Q. You say you went into the Central Cafe. in a new carY
A. No, sir; it was 1960 Chevrolet demonstrator.
Q. Demonstrator?
A. Yes, sir.
Q. It was in a car owned by Wick Chevrolet?
A. ·Yes, sir; it was.
Q. And it had dealer's tags on itY
A. It did.
.
page 38 ~ Q. And why did you use it to go over there Y
A. Well, it was a car that I just driven anywhere
I went; it was a used-it was a company car.
Q. Did you demonstrate with it?
A. I would; yes, sir.
Qr. Would you sell itY
A. I would; yes, sir.
Q. It was for sale any time? Were you interested in trying to sell it that day?
A. I would have been; yes, sir; if I had-would have run
across a buyer.
Q. (Indicating transcript) I want to show you another
question and answer in this statement about having traded
cars with Lambert any time before. Would you read the
answer, please?
A. "I have traded with Paul N. Lambert, and he traded
for the car he apparently owned, before the one that was
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wrecked. But I didn't trade with him at that time." It's
something wrong v.ri th that.
Q. You had not actually traded 1
A. No.
Q. But you had talked to him Y
_
A. I had; yes, sir.
Q. And you talked trade with him that day in the Central
Cafe?
A. Probably did; yes, sir.
page 39 ~ Q. Now, you have testified that you reported
that accident to Nationwide!
A. I did; yes, sir.
Q. And that also you turned over the suit papers in the
Ganoe case to Nationwide1
A. I did; yes, sir.
Q. And I believe that there was another case arising out
of the same accident that was instituted in Monroe County,
West Virginia?
A. It was; yes, sir.
Q. And that was started, I believe, just a little bit before
the Ganoe case?
A. Yeah, that's rigl1t; yes, sir.
Q. And you did turn the suit papers in this case over to
the Nationwide agent?
A. I did; yes, sir.
Q. Did you at any tin1e turn any suit papers over to any
agent or representative of Federal Mutual Insurance Company?
A. No, sir; I never did.
Q. Did you at any time call on Federal Mutual Insurance
Company to defend you in either of these actions?
A. No, sir; I never did.
CROSS EXAMINATION.
By Mr. Haynes:
Q. Mr. Wickline, you say that you are engaged
page 40 ~ in the selling of automobiles, with your principal
place of business in Union, Monroe County, West
Virginia?
A. Yes, sir.
Q. What territory had been assigned to you by the Chev-
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rolet Corporation, in which you were normally-or would solicit sales or trade of other vehicles?
A. Well, you don't-they don't have-you don't have any
certain territory. You can work anywhere that you want to.
All they want you to do is set your representation up abovein your own town in-which I ·had. They don't care where
you work.
Q. In other words, it was permissible with the Chevrolet
Company or Corporation for you to come into Virginia, or
South Carolina, or North Carolina, as the case may be, and
there undertake to sell automobiles, if you wished Y
A. Yes, sir ; that's true.
Q. Now on this particular day, being December 16, 1960,
did you have license to sell automobiles in Virginia?
A. Yes, sir.
Q. You did have?
A. Salesman's license?
Q. Yes, sir.
A. No, sir; I did not.
Q. You were not a licensed salesman in Virginia?
A. No, sir.
Q. On this particular day I believe you testified,
page 41 r on both direct examination and cross-examination,
that you had nothing particular in mind when you
left Union and started toward Rich Creek?
A. That's right.
Q. You were driving, of course, a company car, I believe
you said?
A. Yes, sir.
Q. That car you used not only in your business, but it's
also your personal automobile, is it not?
A. I used it; yes, sir-any time I wanted a car, I used it.
Q. You drive it home in the evening?
A. That's right.
Q. And bring it back with you in the morning, as a means
of transportation to your place of business Y
A. Yes, sir.
·
Q. And any personal trips that you have to malre, or would
make, you would use this same vehicle, would you not T
A. I would; yes, sir.
Q. Now you say that you arrived at the Central Cafe some
time between 10 :30 A.M. and eleven o'clock on the morning
of the accident?
A. Yes, sir.
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Q. You had no appointment to meet anyone there at that
time at that cafe, did you?
page 42 } A. No, sir; I did not.
Q. You just simply pulled up and parked and
walked in the cafe?
A. I did ; yes, sir.
Q. And you ran into a man-a Mr. Ganoe-who has just
testified-and you sat down, and as you said, you carried on
a general conversation that ~automobiles may have been mentioned, but it was mentioned in a casual way, if at all?
.A. That's right; yes, sir.
Q. Now I believe you say that you had three or four bottles of beer; is that correct Y
A. That's true.
Q. And in addition to three or four bottles of beer, you
perhaps had as much as two drinks of whiskey; is that correct!
A. Probably an ounce.
Q. You had about an ounce of whiskey?
A. Probably.
Q. Did you have that whiskey and beer before Mr. Lambert
and Mr. Dunn came into the cafe Y
.A. Yes, sir; we did.
Q. I believe they came in and sat down at a separate table,
or a separate booth from you Y
A. Yes, sir-I don't remember whether they came-Mr.
Lambert came to a corner of the booth. We talked.
Q. But I mean they sat down at another booth,
page 43 } first, before. you got together and got into your
conversation?
A. I just don't recall.
Q. Did they sit down with you?
A. No, I don't think they ever sat down in the booth at all.
Q. You don't think they ever did?
A. No, sir.
Q. The Dunn boy was with Mr. Lambert?
A. Yes, sir.
Q. Did you know Colonel Dunn before Y Had you ever met
himf
A. I have known Colonel Dunn a long time.
Q. Lambert was driving a 1960 Impala, I believe you
said?
A. He was; yes, sir.
Q. That was a new model car, wasn't it?
A. 1960-yes, sir.
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Q. New model? He had had that car no longer than a
month or two Y
A. I believe he purchased that car in Februa.ry-I wouldn't say for sure. Now I believe-! just don't know.
Q. But it \vas current?
A. It was a 1960.
Q. A 1960 car?
A. But the 1961 cars were out then.
page 44 ~ Q. Did you take occasion to note the mileage
on that carT
A. I don't recall.
Q. You don't recall? You didn't look to see how much
mileage there had been on it Y
A. No, sir; I didn't.
Q. You didn't get out and walk around and look under the
car, did you?
A. No, sir.
Q. You didn't raise the hood of the car, did you?
A. No, sir.
Q. You didn't check the fenders to see whether or not
they had been bent or damaged in any way 1
A. Well, anybody could see this when he looked at the car.
Q. You just saw what you'd normally see about a car by
walking around it?
A. Yes, sir.
Q. In this cafe you all were not there in one group before
-the four of you, you, Dunn, and Lambert and Ganoe? Were
you two groups of you?
A. Yes, sir. They came in there-Lambert and Dunn-they
weren't there long.
Q. And as I understand from your testimony, Mr. Lambert had to take Mr. Dunn back to Peterstown?
page 45 r A. He did; yes, sir.
Q. "Tho left the cafe first, if you recall T
A. Mr. Lambert and Dunn and Ganoe-\vhether he left
the same time they did or not-they had all left before I
did.
Q. All left before you did?
A. Yes, sir.
Q. You were talking, I believe, to Mr. Broyles-you were
talking about another matter pertaining to a wrecked car or
something of that sort?
A. That's right.
Q. And while you were talking to him, Mr. Ganoe came
back and sa.id, ''Well, if you are going with us, come on,''
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or, "We are getting ready to go," or words to that effect 1
A. Tha.t 's right.
Q. Now you have testified t'hat you went along on the trip
from Rich Creek to Peterstown simply as a guest, to go along
on the trip for the ride; is that not correct, sir~
A. I suppose that would be right, sir.
Q. You were in the back seat~
A. I was.
Q. Were you by yourself in the back seat?
A. No, sir-Mr. Ganoe was in the back seat.
Q. And who drove the car to Peterstown'
A. Mr. Dunn.
Q. Do you know why he drove from Rich Creek
page 46 ~ to Peterstown¥
A. No, I don't, unless he just-I don't know.
Q. You have also said-testified that your general conversation from Rich Creek to Peterstown was just a. general conversation, the exact nature of it you don't know!
A. That's right.
Q. And when you got to Peterstown, you for some reason
you say, decided to-you wanted to drive that car back¥
A. I did.
Q. So you got over and asked Mr. Lambert could you drive
the carT He was then seated under tl1e 'vheel 1
A. That's right.
Q. And you got in the seat, and he moved over to the center,
with ·Ganoe on the outside Y
A. That's right.
Q. And you immediately turned the car around and headed
directly back toA. Rich Creek.
Q. -Rich Creek?
A. That's right.
Q. Mr. 'Vic.kline, do you know a Mr. Fletcher W. Mann,
and attorney .in Beckley?
A. No, sir; I do not, outsideQ. Have you ever heard of him?
A. I have got letters from him.
page 47 ~ Q. Pertaining to this caseY
A. Yes, sir.
Q. Did you ever talk to I\{r. Mann a bout this case?
A. No, sir.
Q. Do you know who Mr. Mann purported to represent in
this matter-what insurance company?
A. Federal Mutual.
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Q. Federal ~Iutual?
A. Insurance.
Q. Were you aware that Mr. 1\!Iann made an appearance
for you in the Circuit Court of ~Ionroe County, West Virginia, for the purpose of having an extension of time for
you to answer that pleading there? \Vere you aware of that,
sir?
A. No, sir ; I 'vasn 't.
Q. Were you aware that 1\!Ir. 1\!Iann filed an answer in that
suit in Monroe County in your behalf as your attorney?
A. There was something about Mr. Fletcher 1\!Iann, but I
had already hired Mr. Detch; l1e was taking care of all that1\fr. John Detch.
Q. Mr. Wickline, were you aware that your attorney, Mr.
,John Detch, who represented you in the actions pending in
the Circuit Court of Monroe County, wrote a letter, as your
attorney, to Federal Mutual Insurance Company, as well as
to Nationwide Insurance Company, advising them of this
action, and to come in and to defend Y
A. Yes, sir; he written both of them.
page 48 ~ Q. So you know that to that extent, and to the
extent that Mann appeared to represent Federal
Mututal Insurance Company, they were aware of this accident, were they not T
A. Yes, sir; they were aware of the accident.
Q. Are you acquainted with :Mr. Crews?
A. Yes, sir.
Q. Do you know who he represents?
A. Yes, sir-Federal Mutual Insurance.
Q. Did he ever discuss this case with you at any time prior
to the institution of these suits in Giles County, Virginia,
and Monroe County, West Virginia Y
A. Yes, sir-I had talked to Mr. Crews.
Q. On one occasion or several occasions 7
A. Well, he had been to see me on several occasions. I think
we 'actually talked on one <>ccasion-I believe is right. I seen
him.
Q. How soon after the accident do you recall Mr. Crews
first coming to see you Y
A. I wouldn't be definite in it. I would say probably
three weeks, maybe a month-somewhere along there. I
wouldn't be definite in this, for I just don't recall. Maybe
sooner, I just don't know.
Q. Mr. Wickline, isn't it true that for a while after this
accident, and maybe even now, that there was some doubt in
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your mind as to whether or not you were driving
the Lambert car on the date of this accident?
A. No, sir; I believe I had said a time or t\vo it
hadn't been proven I was driving- the automobile that was
supposed to be-nothing in the record on that at any time. I
said it hadn't been proven at that time.
Q. Was there not a doubt in your mind as to whether or
not you were not the driver 1
A. Well, the only doubt tha.t I had in my mind-the .only
injury I had was on my mind-and the steering wheel was
torn out. That was-put it down.
Q. Was there a doubt in your mind \vhether you were driving it or not, Mr. Wickline 1
A. Yes, sir.
Q. And for a while you weren't certain whether you were
the driver or weren't?
A. I didn't put-no, I took all responsibility on it.
Q. Do you remember now whether or not you were the
driver of that car on that day?
A. Yes, sir.
Q. You now ren1emher Y
A. Yes, sir.
Q. That's all.
page 49

~

R.EDIRECT EXAlVIINATION.
By Mr. Warren :
Q. Mr. \Vickline, you were asked a question by
page 50} Mr. Haynes if Mr. C. L. Crews, adjuster for Federal Mutual Insurance Company, came to see you,
and I believe you answered that he did?
A. Yes, sir.
Q. Did he tell you when he came to see you that he had
been notified by me, as attorney for Owen J. Ganoe, and
by letter written February 16, 1961, of a claim that had been
filed against you in Giles County 1
A. I don't recall tha.t. But I do know he came at the time
I had hired Mr. Dillow as my attorney on the case-and got
him the day I got out of the hospital; I think I called him the
next day.
Q. Did Mr. Crews discuss with you the claim of Owen J.
Ganoe when he came to see you?
A. I suppose that he did. Now I know that he cameand I don't know whether it was the Ganoe or Mrs. Lambert's
case-I don't recall.
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Q. Is it possible he could have discussed both of them
with you?
A. It's possible. I just don't remember.
Q. On April 18, 1961, did you receive this letter from
Federal Mutual Insurance Company 1 (Indicating paper to
witness.)
A. I suppose that it is.
Mr. Warren: We'd like to file this as Exhibit No.2. We'd
like to file that as a.n exhibit in the file of the case of Ganoe
VS Wicldine-with, of course, the right to have
page 51 ~ the file copied, and certified, in the event that it
may become necessary for it to be removed.
The Court: That's the case tried in this Court?
Mr. Locke: Anything tnore than the judgment order in
this case that you need?
Mr. Warren: Yes; I'll get to that in just a moment
(Plaintiff's Exhibit No. 2-Letter dated April 18, 1961
from Federal Mutual Insurance Company to Claude 0. Wickline.)
1\{r. Warren: (Indicating file) If the Court could take
judicial notice of it, rather than marking it f
The Court: That's right.

By Mr. Warren: (Continuing)
Q. Mr. Wickline, I would like to point out 1to you a. paragraph in this letter, which has been introduced as an exhibit, and ask you to read the first sentence in that.
A. (Reading) ''Arrangements were made through our attorneys to have the tin1e for filing responsive pleadings in the
Owen J. Gt3.noe case, presently pending in the Circuit Court
of Giles County, Virginia, extended to May 1, 1961."
Q. That's aliT Now, Mr. Wickline, did you know, that as
stated in the letter, that ~Ir. John Locke, attorney for Federal
Mutual Insurance Company, had sent this order to
page 5~2 ~ be entered by the Circuit Court of Giles County,
·virginia, here extending the time for filing pleadings?
A. Yes, sir-I think we talked about that when we was over
in his office.
Q. And I believe that Court order extended the time for
filing of pleadings by both Claude 0. Wickline and Tommie
B. Lambert, Administratrix, does it not?
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A. Yes, sir.
RECROSS EXAMINATION.

By Mr. Locke:
Q. Mr. Wickline, when you were over at my office I believe that we discussed, and I explained to you that Federal
Mutual, whom I represented, would have to defend Mrs. Lambert, regardless of what happened with regard to a defense
of you. Do you recall that?
A. I don't recall; no, sir; I don't.
Q. You remember us talking about itY
A. Yeah, I do ; yes, sir.
Q. And I told you we had to provide a defense for Mrs.
Lambert in the Ganoe suit which was in Giles County?
A. Yes, sir.
Q. And that 've 'vould let you lmow about whether we'd
be able to defend you or not'
A. I believe that's correct.
Q. And then Mr. King wrote you the letter of
page 53 r April16, which was introduced in evidenceA. That's right.
Q. Now throughout this matter, from the very beginning
-the time you :first employed Mr. Dillow·, all the way through
the matter, and up through the trial of the Ganoe case, which
was heard here in Giles County, hadn't it been your position
throughout that you were driving the car to test it for Paul
Lambert, and trying to make a trade and sell a ne'v automobile?
A. We'd come to the driving point of it, yes, sir.
Q. That's always been your position?
A. Yes, sir.
Q. And you have always looked to Nationwide in this caseY
A. Well, I looked to Nationwide, who I had my insurance
with. I thought that one should be protecting me. As far
as-that's the reason I hadn't contacted you all in the start.
I contacted Nationwide, my insurance company.
Q. Do you have your original of your Nationwide policy
with you?
A. I believe Mr. Ballard has it; yes, sir.
(Mr. Locke obtains document from Mr. Ballard, who is
seated a counsel table.)
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By Mr. Locke: (Continuing·)
Q. 1\fr. Vlickline, how long have you been in the automobile
business?
p·age 54~ A. Oh, probably fifteen years.
Q. vVhat 's the ea.siest kind of car to trade for Y
A. Chevrolet.
Q. I know. But I mean with regard to model-an old one,
or one t'hat is fairly new~
A. Well, on a new car. The later model cars are easier to
trade for than the other cars for t:Pe money difference-are
easier to trade than a real old car.
Q. Were you at that time, .the time this occurred-December 16, 1960-were you trading 1960 Chevrolets?
A. In nineteen-no, we l1ad son1e left. We were-'61's
were out; they came out, I believe, October 3, 1961.
Q. Were you trading in any '60's or '61's Y
A. I don't recall now. Probably.
By The Court: (Interposing)
Q. Let me make a correction. You said that the new Chevrolet came out October '61. You mean the '61 models came out
October 3, 1960?
A. Yes, sir.
By Mr. Locke: (Continuing)
Q. You said that 1\fr. Crews, with Federal Mutual, contacted you and that you talked with him?
A. We talked, but not about-I don't think we talked about
the case.
Q. As a matter of fact, you didn't talk about
page 55 ~ anything about the case at all 'vith Mr. Crews, did
vouG?
A. No, iot tha.t I recall. vVe talked a little. I told him
that Mr.-that I had Mr. Dillow as my attorney, and he
brought one of those machines-recording maehines you talk
to-in, and I told him I thought I should talk with Mr. Dillow
before I madeQ. And you would not talk to Mr. Crews about it?
A. I didn't talk with Mr.-no, sir; I didn't.
Q. And as a matter of fact, 1\fr. Crews came to your place
of business and tried to see you on about seven or eight different occasions, didn't he?
A. He came and he seen me several times, for we called
Mr. Dillow several times and he was out. Then when Mr. Dillow gave me permission to go ahead, I went ahea.d and-
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Q. 'Vhen did ~Ir. Dillow g-ive you permission to go ahead?
A. I swear I don't know. I just don't recall.
Q. You recall getting a letter fr01n Mr. Dillow, telling
youA. I do; yes, sir.
Q. -to go ahead?
A. Yes, sir.
Q. And talk with him f
A. Yes, sir; I do.
The Court : Will you all furnish that date t
Mr. Andrews: Yes, sir.
page 56 } By Mr. Locke: (Continuing)
Q. (Indicating paper) Is this a photostat of
the letter you received from Mr. Dillow, advising you to go
ahead and talk with representatives of Federal Mutual Y
A. Yes, sir.
Q. What is the date of that letter?
A. February 24, 1961.
Mr. Locke: I'd like to have that marked.
(Federal Mutual Exhibit No. 1-Letter, dated February
24, 1961, from J. L. Dillow to Claude 0. Wickline.)

Q. That letter was dated February 24, 1961; is that correct?
A. Yes, sir.
Q. I want to ask you if it isn't true that Mr. Crews tried
to contact you and came to your place of business at least
f<>ur or five different times after that letter?
A. Not that-at any time he told me that he was coming,
that I ever recalled-no, sir-that he ever set any time to
come.
Q. Didn't he sit there one day for four or five hours, and
you just rode by in your car, and saw him there!
A. Not tha.t I know of; no, sir-I did not. I don't recall
ever riding by him; no, sir.
Q. You don't recall him coming out to your
page 57 } place of business, and seeing you getting ready
to park there, and endeavoring to catch you?
A. No, sir ; I do not-no, sir; I don't.
Q. That's all.
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RE-REDIR.ECT EXAMINATION.
By Mr. Warren:
Q. You employed Mr. Dillow and Mr. Andrews to represent
you in a criminal charge in Giles County a few days following this accident, did you not?
.A. Yes, sir ; I did.
Q. That criminal charge was manslaughter, was it not Y
A. Yes, sir.
Q. And it's still pending here in this Court, is it not?
A. That's right.
Q. And you discussed your criminal case with Mr. Dillow
and Mr. Andrews prior to the time Mr. Crews came to see
you?
A. I believe I had; I wouldn't be positive on that-I wouldn't say.
Q. Were you instructed by your attorneys, Mr. Dillow a.nd
Mr. Andrews, not t() discuss the case with anybody¥
A. I was ; yes, sir.
Q. And for that reason the letter was written to yQu that's
just been introduced in evidence'
A. Yes, sir.
Q. T'hat's all.
page 58

~

The witness stands aside.

W AID H. BALLARD,
a witness of lawful age, called in behalf of the Plaintiff
Ganoe, after being duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Warren:
Q. Your name is W aid H. Ballard, III 7
A. Yes, sir.
Q. And you are an attorney at law, practicing in Peterstown, Monroe County, West Virginia, are you not, Mr. Ballard?
A. Yes, sir.
Q. Were you a practicing attorney in Peterstown, West
Virginia, at the time of the accident, and qualified in this
matterY
.A. Yes, sir.
Q. Subsequent to the accident were you employed by the
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Estate of Paul N. Lambert in an action against Claude 0.
Wickline?
A. I was. I was employed to represent Tommie B. Lambert, who is the wido'v of Paul N. Lambert, as Administratrix of his estate, in January of 1961, after Paul Nathan
Lambert had died as a consequence of the injury 'vhich he
received in an automobile accident on December 15 or 16whichever it was.
Q. Were you also representing 1\frs. Lambert as Administratrix of the Estate of Paul N. Lambert in other matters~
A. I was ; yes, sir.
page 59~ Q. In your representation of her generally, you
ever have occasion to advise ,vith her on an action
which bad been brought in the Circuit Court of Giles County
in which Owen J. Ganoe was Plaintiff and Claude Wickline
and Tommie B. Lambert, Administratrix of the Estate of
Paul N. Lambert, were Defendantt
A. I did. lVIrs. Lambert had received by registered mail
from, I believe it was the Commonwealth Division of l\fotor
Vehicles, a notice of motion for judgment suit of the Circuit
Court of Giles County, and in which she had been sued for
$50,000 damages, as Administratrix. And she came and
brought that notice of motion for judgment to my office, and
discussed it with me at my office, and I took certain measures
with regard to that.
Q. Mr. Ballard, wba.t measures did you take in respect
to the motion for judgment?
A. I wrote the Federal Mutual Insurance Company-that
is Mr. B. G. King-and forwarded to him the notice of motion for judgment papers w'hich my client received, and advised him to do the necessary. I have a carbon copy of that
letter in my file.
Q. Will you read it into the record, please sir.
A. The letter bears date on the 30th day of March 1961,
and was addressed to Mr. B. G. I{ing, Branch Office Claims
Manager, Federal Mutual Insurance Company, Post Office
Box 951, R.oanoke 5, Virginia. (Reading)
"R.e: Owen J. Ganoe vs C. 0. '\Vickline and Tommie B.
Lambert.
Dear Sir: \Ye will try to represent Tommie B. Lambert,
Administratrix of the Estate of Paul N. Lampage 60 ~ bert, deceased, who resides near the town of Petertown in }Ionroe County, \Vest Virginia. As you
are aware, Paul N. Lambert was critically injured in an auto-
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mobile accident on U. S. Highway #219, near Peterstown in
Giles County, Virginia on the 16th day of DecCJnber 1960.
At the time of said accident the said Paul N. Lambert was
a passenger in his 1960 Chevrolet automobile, which was then
and there being driven by Claude 0. vVickline of Union, vVest
Virginia. Owen J. Ganoe was likewise a passenger in said
automobile. Claude 0. vVickline was negligent in his operation of said automobile, and-"
By Mr. Locke: (Interposing)
Q. Would you read all of it1
A. (The witness continues reading)
''-and was criminally negligent in his operation of said
automobile, and as a result drove it into a tree, causing critical injuries to Paul N. Lambert and injuries to Owen Ganoe. 'Ve instituted suit in the Circuit Court of ::Monroe County,
West Virginia, against Claude 0. Wickline for the sum of
$30,000 for the wrongful death of Paul N. Lambert. This day
our client, Ton1mie B. Lambert, Administratrix of the Estate
of Paul N. Lambert, deceased, as aforesaid, received the enclosed motion for judgment by registered n1ail.
At the time of said accident Paul N. Lambert was insured
under Federal Mutual Insurance Company policy 548080 for
bodily insurance coverage with limits of $20,000 for each
passenger, and $40,000 for each occurrence.
You are hereby notified, therefore, that the Estate of Paul
N. Lambert has been sued for the sum of $50,000 damages,
in the Circuit Court of Giles County, Virginia, and the copies
.of the notice of motion for judgment received by the Administratrix ·on this day, together with the notice from the
office of the Commissioner of the Division of Motor Vehicles,
are enclosed herewith for your appropriate action. Very
truly yours, (signed) 'Va.id H. Ballard, III.''
By Mr. Warren: (Continuing)
Q. How 'vas that sent-through the mail?
A. I believe I sent that registered mail. I have
page 61 r a receipt here for registered mail.
By The -Gourt: (Interposing)
Q. What's the date of that letter f
A. The date of that letter is March 30, 1961.
By Mr. Warren: (Continuing)
Q. Does your receipt sho'v who received the letter?
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A. I don't have the receipt in my file, Mr. Warren. I have
the receipt for the payment of a registered mail letter. If
I got the return back, I don't have it in my file. I show that
it was-that I paid 50¢ to send it by registered mail to Peterstown post office, on March 30, 1961-and I probably have the
return receipt, but I d{)n't have it in my file. I probably received it. I don't specifically recall receiving it.
Q. From the observation of opposing counsel, I believe it's
obvious that they did receive it?
A. I believe that Mr. Locke was holding it in his handsthe original letter, as I read from the carbon copy.
Mr. Warren: Take the witness.

CROSS EXAMINATION.
By Mr. Locke:
Q. Mr. Ballard, this letter is dated March 30, 1961, that
you referred toY
A. Yes, sir.
Q. At that time did you represent Claude 0. Wickline?
A. No, sir.
page 62 ~ Q. Were you in any way giving any notice, or do
anything on his behalf, when you wrote this letter Y
A. No, sir.
Q. You were giving notice on behalf. of your client, Tommie B. Lambert, because she was sued as a Co-defendant?
A. Yes, sir.
Q. And as a matter of fact don't you know for a fact that
Federal Mutual, by and through me as their attorney, took
over insofar as Tommie Lambert's concerned, and filed the
necessary pleadings and was ready to defend her in the action
of Ganoe against Wickline and Lambert?
A. I don't know that of my own knowledge. I was told by
her you did appear in the action.
Q. And do you know, as a matter of fact, Plaintiff's counsel, Mr. Warren, took a non-suit as to Mrs. Lambert in that
action?
A. I don't believe that I did know that.
Q. But you were certainly giving no notice or taking any
steps on behalf of Wickline 7
A. I didn't represent Mr. Wickline. I represented Mrs.
Lambert.
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CROSS EXAMINATION.
By Mr. Haynes:
Q. Mr. Ba.Ilard, was your intention, in writing that letter
to a representative of Federal Mutual Insurance
page 63 ~ Company, to put them on notice that a claim had
arisen under their policy of insurance, and they
should govern themselves accordingly'
A. Yes, sir.
Mr. Locke: I object to that-what his intentions were.
The letter is in evidence, and speaks for itself.
The Court: I sustain the objection.

By Mr. Haynes : (Continuing)
Q. Mr. Ballard, you brought a suit, I believe, in the Circuit Court of !.{onroe County!
A. Yes, sir.
Q. On behalf of Tommie B. Lambert, Administratrix of
the Estate of Paul N. Lambert, deceased, against C. 0. \Vicklinef
A. Yes, sir.
.
Q. Are you acquainted with Mr. Fletcher W. MannY
A. I am.
Q. An attorney in Beckley, vVest Virginia 7
A. Yes, sir.
Q. I ask you whether or not he made an appearance in
that Civil Action, which was designated Civil Action No. 4036
in the Circuit Court of Monroe County, West Virginia T
A. He did.
Q. Do you know for whom he made that appearance?
A. He made that appearance for the Federal Mutual Insurance Company.
page 64 ~ Q. On behalf ofA. On behalf ·of Claude 0. Wickline.
Q. Mr. Ballard, I hand you here what purports to be, and
in fact is, a notice, an order, and an answer certified under
the Acts of Congress by the Clerk of the Circuit Court of
Monroe County and Nick L. Cramer, Judge of the Circuit
Court of Monroe County, and ask you if you can identify
those as pleadings filed in this proceeding?
Mr. Loeke: If Your Honor please, while he is looking
at that, I would like to object to this line of questioning and
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intr·oduction of pleadings filed in the case in West Virginia.
As I understand it from the pleadings in both of these cases,
there's been no contention of any waiver or estoppel. We are
trying the simple coverage question. And I don't think that
this is material or relevant in the present controversy.
Mr. Haynes: By way of answer to it, Your Honor-to the
objection, such an appearance and such an answer goes to
the question of notice, and it's offerred for that purpose.
The Court: Purely for that purpose?
Mr. Haynes: Purely for that purpose.
The Court: With that understanding, the objection 1s
overruled, and it will be admitted.
page 65

~

By The Witness :
The first page, one of the several pages which
I hold in my hand, is a. copy of a notice which was served upon
me by Mr. Fletcl1er l\{ann under Rule 12 of the new Rules
of Civil Procedure in 'Vest Virginia, notifying me that he
had a bona fide defense to my suit against Claude 0. Wickline, then pending in the Circuit Court of Monroe County,
and giving him thirty days within which to answer my complaint; whereas the rule wa.s he only had twenty days to answer from the time the summons was served. The next document-that is the third page down-is the answer which Mr.
Mann filed in the Clerk's office of the Circuit Court of Monroe County, on behalf of Claude 0. " 7 ickline, setting up the
several matters of defense to my complaint.
By l\{r. Haynes: (Continuing)
Q. And the other papers attached, lfr. Ballard-the second
sheet?
A. The second sheet is an order which was entered in the
Circuit Court of Monroe County on some date after Mr.
Mann 'ha.d filed his answer. I did not know, as counsel for
the Plaintiff, and received no notice that the order had been
entered, or had even been offered to be entered by Judge
Cramer, and never learned of it until October, I think it was,
of 1961, or some several months after it was~fr.

Haynes: We wish to offer this.
Mr. Locke: May I see it?
page 66 ~ The Court: That will be Nationwide Exhibit
No.1.
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(Nationwide Insurance Co. Exhibit No. 1-notice, order,
and answer certified by the Clerk and Judge of the Circuit
Court of 1\fonroe County, West Virginia.)
Mr. Haynes: I wish to offer at this time a letter from
the Federal Mutual Insurance Company, addressed to Nationwide 1\{utual Insurance Company, under date of April18,
1961. I would like to ask that it be offered as Nationwide
Exhibit No. 2.
(Nationwide Insurance Co. Exhibit No. 2-Letter, dated
April 18, 1961 from Federal Mutual Insurance Co. to N ationwide Insurance Co.)
By Mr. Haynes: (Continuing)
Q. I ha:rid you what has just been marked Nationwide
Exhibit No. 2, and refer you to the last sentence contained
in that letter on the first page, and ask youThe Court: "What's the date of that letter
Mr. liaynes: That letter is dated April 18, 1961.
By 1\{r. Haynes: (Continuing)
Q. And ask you if you will read that.
A. (ReE:tding) "We are instructing our attorneys J\IIann
& 1\{ann of Beckley, West Virginia to withdraw
page 67 ~ front this action and to take no further steps therein on behalf of C. 0. 'Vickline.
Q. Is that the same law firm of 1\fann & Mann of which
1\tir. Fletcher 1\riann is a member?
A. Yes, sir.
Q. And tl1at is the same 1\tfr. Fletcher J\!fann that appeared
in the legal action pending in Monroe County, West Virginia?
A. Yes, sir.
Q. T·hat's all.
R.EDIR.ECT EXAl\1INATION.

Bv Mr. "\Varren:
"Q. 1\fr. Ballard, do you have in your file a letter dated
,January 27, 1961 addressed to 1\fr. V\Taid H. Ballard, III,
Ballard & Ballard, attorneys, at law, Peterstown, West Virginia?
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A. Yes, sir.
Q. Signed by Mr. J. Livingston Dillow, and showing a
copy of which was sent to Mr. B. G. King, Branch Office
Claims Manager, Roanoke, Virginia V
A. I do have.
Q. Is this the same B. G. l{ing that you had correspondence with?
A. I do not know B. G. King, 1\{r. Warren. But it's the
same address. I had my receipt from Mr. B. G. King, because of the fact that I had received this letter from Mr.
Dillow. I do not know J.\!Ir. King. I knew the Federal Mutual
adjuster, and had known him since this thing commenced
-Mr. Crews-! had talked to him several times
page 68 ~ about it.
·
Q. Did you use that reference, of B. G. King,
with the address in your suit papers, or with reference to your
suit papers?
A. It seems to me that I did-because I don't know who
B. ·G. King is, as I say. But he is ·refen·ed to by Mr. Dillow
'
as the Branch Office Clahns Manager forQ. Do you have the original of the letter, that I referred
to, before you 1
A. Yes, so I do.
Q. Will you read it into the record, please sir Y
A. This is a letter bearing date January 27, .1961, addressed to me-Mr. Waid H. Ballard, III, Ballard & Ballard,
attorneys at Peterstown, West Virginia. (Reading)
"Re: Cl•aude 0. Wickline
Dear Jim:
Our client, Claude 0. Wickline, has sent us your letter to
him under date of January 24.

As I previously advised you, we have been retained by
the insurance carrier ·of Mr. Wickline to represent his interest in connection with all matters pertaining to civil liability alleged in this matter. As you have been advised, the
criminal proceedings will be tried in the County Court of
Giles County at Pearisburg, Virginia, on February 6, 1961.
~7 ith kindest regards, I am,
Sincerely yours,
(signed) J. Livingston Dillow
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cc: Mr. B. G. King
Branch Office Claims ~Ianager
American ~Iotorist Insurance Co.,
P. 0. Box #951,
Roanoke 5, Virginia.''
~{r.

"\Varren: That's all.
Mr. Turk: \V e would like to ask that that
page 69 ~ letter be introduced as an exhibit for Nationwide.
The Court: It's been read into the record.
~Ir. Turk: "\Ye would like to ask that the letter be introduced.
The Court: Suppose you introduce that letter as Nationwi.de Exhibit No. 3, and with the right to substitute a
photostatic copy, and give the original back to you.
(Nation·wide Insurance Co. Exhibit No. 3-Letter, dated
January 27, 1961, from J. Livingston Dillow to Waid H. Ballard, III.)
The witness stands aside.
Mr. Warren: That's the case. We have another case.
The Court: Y·ou have rested 7
~1:r. Warren: Judge, it was not my understanding we were
trying the cases together.
The ·Court: Well, it was my understanding you'd hear
them together. What do you gentlemen understand about itY
Mr. Locke: It was my understanding.
Mr. Dillow: In so far as the facts are similar.
Mr. Warren: (Indicating Mr. Dillow and Mr. Andrews)
I have no objection to it if these gentlemen don't.
page 70

~

JOHN L. DETOH.
a witness of lawful age, called in behalf of the
Plaintiff Ganoe, after being duly· sworn, testified as follows:
.DIRECT EXAMINATION.
By Mr. Warren:
Q. Where do you live, Mr. Detch Y
A. Lewisburg, West Virginia.
Q. I believe you are an attorney practicing in Lewisburg?
A. That is correct; yes, sir.
Q. In your practice as an attorney in Lewisburg, West
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Virginia, did you have occasion to represent Claude 0. Wickline of Union, vVest Virginia, in certain ntatters that he had
following- a collision in Giles County, Virg-inia on Decen1ber
16, 1960~
A. I did; yes, sir.
Q. In what way did you represent him, sir'
A. I was first employed to assist lVIr. Wickline and his
company, the motor company that he was president of, to deal
with the Federal ~£utual Insurance Con1pany and the Nationwide Insurance Company, to the end that they may discharge their duties with reference to insurance policies which
Mr. vVickline contendedMr. Locke: I object to that.
A. -were involved.
By The Court: (Interposing)
Just a moment.
page 71

~

1\IIr. Locke: He is. testifying as to what Mr.
Wickline's contentions were. Mr. Wickline has
already testified in this 1natter.

Q. I think you better keep your reference to the facts so
far.
A. I'm merely trying to explain to the Court what the
purpose of my employment was.
Q. To represent Wickline and his company as against the
two insurance con1panies?
A. That's right, Your Honor.

By 1vfr. Warren: (Continuing)
Q. vVhen were you employed by J\fr. Wickline?
A. As near as I can fix the date, it was March 30 of 1961.
I am not certain about that date, but I am certain tha.t it
·was on the very last day on 'vhich ~{r. Wickline had a right
to enter a plea in Court in Monroe County.
Q. Was that the case in Court that had been brought by
the Adn1inistratrix of the Estate of Paul N. Lambert against
Claude 0. Wickline?
A. It was.
Q. As his attorney, did you file a pleading for him in that
Court?
A. I did on that day.
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Q. After your employment, ~ir. Detch, what did you do
for Mr. vVickline, in relation to the insurance
page 72 ~ companies which are Defendants here-Federal
Mutual Insurance Company and Nationwide Insurance Company Y
A. With reference to the Federal Mutual Insurance Company first.. Mr. "\Yickline came bearing a letter from the
Federall\-futual Insurance C01npany, date of ~{arch 30, 1961,
and signed by C. fl. Halsey, Claims Manager-and I have
that letter in my possession-the purport of it was that they
disclaimed coverage under the policies of insurance 'vhich
had been issued on the automobile in which Paul Lambert
had met his death. At that time Fletcher "\V. Mann of the
law firm of Mann & Mann-and they have offices in Beckley,
West Virginia-had been employed by the Federal 1\!Iutual
Insurance Con1pany. And Fletcher ~iann had, without my
knowledge-and I don't attribute any impropriety to i~
"re didn't know we were both in the case-had :filed a defense
of an answer in the litigation pending in Monroe County,
to which I just referred.
On April 3, 1961, I received a letter from Fletcher Mann
-and I have the original of that letter in my possession-in
which he referred to the-he stated at that time he did not
have a copy ·of the com.plaint, a.nd he had prepared his answer
and :filed it without having apparently examined the complaint. And that was the situation I 'vas in-I had filed a.n
answer without having read the complaint, because I had just
three or four hours in which to file it. And Mr. 1\{ann sent
me a copy of the answer which was filed in behalf of C. 0.
"Tickline in the Circuit Court of Monroe County.
page 73 ~ That answer is dated April 3, 1961. And I have
in my possession the copy which was sent to me
by Mr. Mann.
On April 5, 1961, I 'vrote a letter to Mr. Mann in whieh I
explained to him that I ·also had filed a.n answer in this proceeding; that I also had not had the opportunity to examine
the complaint. Now the reason for my not having had the
opportunit~r to examine the complaint, it was my information-and I'm not saying it's correct information-but it
was my information a.t that time that the copy of the complaint which was served on Mr. Wickline had been delivered
Mr. Haynes, who then represented the Nationwide Insurance
Company. In any event, I did not have the benefit of the complaint at that time. And I have the original of my letter of
April 5, 1961 which I wrote Mr. Mann, in which we offered our
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co-operation on behalf of my client, to the end that the litigation may be defended, and we .asked the Federal Mutual Insurance Company to defend the litigation. On April 6, 1961, there
was delivered to me the original of the letter addressed to
Claude 0. \Vickline at Union, West Virginia, forwarded to
him by the Federal Mutual Insurance Company, signed by B.
G. King, Branch Office Claims Manager thereof, in which they
set out five grounds upon which they declined to afford to Mr.
Wickline or his company coverage under their policy, their
policy being designated as No. L548089N. On April10, 1961, I
received another letter from Mr. Fletcher Mann of the law
firm of Mann & Mann, referred to, and pertaining to this matter, and amongst other things, Mr.l\fann requested
page 74 ~ that he would like to have a copy of .the complaint
which was filed in the Circuit Court of :Nionroe
County, and that he also desired to have a copy of the complaint filed in Giles County, Virginia. And Mr. Mann also.
requested, in behalf of the Federal Mutual Insurance Company, that we have Mr. Wickline come to my office at Lewisburg and make a complete statmnent of what he expected
to testify to at the trial, including particularly the evidence
respecting agency for the Wickline Chevrolet, Incorporated
-and as contained in the fourth par~o-raph of a letter which
I had forwarded to Haynes & For~, that was dated on .April
10.
He wanted also to furnish some of this information for
a Mr. Locke, who is an attorney at Roanoke, and whom I
didn't know, and have not yet met; and was informed that Mr.
Locke had but a limited time in which to file certain pleadings
here in Giles County. I immediately got in touch with Mr.
Claude 0. Wickline, gave him the information set out in my
letter, and directed that he proceed forthwith to obtain the
necessary copies of all the pleadings that were referred to by
Mr. Mann. I immediately called Mr. Locke by phone and
advised him that Mr. Wickline was available, that Mr. "\Vickline was willing to come to his office at Roanoke at his earliest
opportunity-meaning 1\1r. Locke's earliest opportunity, and
to give him whatever statement he wished to have pertaining to this collision.
At the same time, on April 12, I assured Mr. Mann that
the statement which he desired from mv client
page 75 ~ would be forthc01ning- just as soon as I could take
it and prepare it. Then on April 13 Mr. C. 0.
Wickline was at my office, and I had him to make an affidavit
under oath, as to tlw facts pertaining to this collision. I have

Nationwiile

~{utual

Ins. v. Federal Mutual Ins.

55

J ohm L. Detch.
one of the original copies of that affidavit now in my possession. I forwarded the original and a copy thereof to Mr.
Fletcher Mann, referred to, and did so by my letter dated
April 14, 1961. At tha,t time Mr. "\Vickline had already obtained certified copies of the pleadings of the litigation pending in Giles County, Virginia, and it was my information
that he had already taken them to Mr. John Locke, the attorney in Roanoke. And it was then my information that Mr.
Wickline had made the statement, and as far as I know, a
full and complete statement to Mr. Locke. It 'vas my recollection- and I'm speaking only from. recollection-that when
Mr. Wickline went to Mr. Locke's office, it was understood
that I, as counsel for Claude 0. Wickline, would be furnished
with a copy of the statement made by Mr. Wickline at Roanoke. I did not receive that copy. I then wrote a. letter to the
Federal Mutual Insurance Company, dated April 14, 1961,
in answer to the letter which was addressed to Mr. Claude
0. Wickline, dated April 6, 1961-and a copy {)f that letter .
I have-and was sent as his attorney by, for, and on behalf
of Claude 0. Wickline.
Mr. Claude 0. \Vickline then came to my office soon thereafter bearing a letter dated April 18, 1961-no, I a1n in error about that. I received a copy of a. letter dated April
18, 1961, addressed to me by registered mail. So I received
this letter that-it was a letter addressed to
page 76 ~ Claude 0. Wickline. And this letter refers to the
statement which Mr. Coleman made to 1\fr.-at
Mr. Locke's office, and again in great detail.

By Mr. Locke: (Interposing)
Q. You said ''Coleman''?
A. I meant Mr. v\Tickline. And this letter goes into great
detail, again setting out to him why the Federal J\!Iutual Insurance Company denies to him coverage under the policy referred to. I wrote then a letter to the Federal Mutual Insurance Company, dated April 22, 1961, copy of 'vhich I bold
in my hand, and I again reiterated that the Federal 1\futual
Insurance Company was liable under the insurance policy, by
way of coverage, for the collision. And I again asked them
to appear in behalf of Claude 0. \\Tickline-furnish counsel
for him, and to be prepared to pay any judgment that might
be rendered in this litigation, if judgment were in fact rendered against him; and called their attention again, by my
letter of April 22, 1961, that I ha~ n?t yet received the copy
of the statement made by 1\fr. W1ekhne to 1\fr. Locke in 1\fr.
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Locke's office. I don't believe I received any further response
to that one at all. 'Veil-no, on April 24, 1961 I received
another letter from the Federal :M~utual Insurance Company
in which they advised me that tl1e s,v·orn statement which I
requested had in fact been sent to 1\{r. Wickline-and no
further response was made to that, in as muc.h as my. information was that no statement like that had been sent to
1\{r. "Tickline-was not available to me.
page 77 ~ The trial in Monroe County was set for July
19, 1961. Now on July 5, 1961, I again wrote a
letter to Mr. Fletcher Mann of counsel for Federal Mutual
Insurance Company, and advised him of the date of the trial,
and I again requested that the Federal Mutual Insurance
Company do aU things needful under the policies of insurance under which Claude 0. vVickline was insured, and concerning which we had considerable correspondence, and to
pay the judgment, should one be rendered against him in the
action.
On Ma.y 3, 1961, I received a letter from the. law firm of
l\{ann & Mann pertaining to this case, and they thanked me
for the information which I furnished about the trial, and
advised me that they had been directed by the Federal 1\{utual Insurance Company to make no further appearance on
behalf of Mr. Wickline. The letter of July 5, addressed to Mr.
Mann, apparently had been referred by Mr. Mann to the
office of the Federal J.\IIutual Insurance Company, because
on July 18, 1961, I received a letter pertaining to this matter
in whicl1 the company itself confirmed that they had no intention of making any further appearance, and they stated
-it was their contention Mr. Wickline was not entitled to the
benefits ·of the policy, and again referred to their letter of
April 18, 1961 for the several grounds assigned therein, as
to why they were no :affording the coverage.
1\fr. Fletcher Mann did not appear in the case, and it was
not until in October, 'vhen we were actually engaged in the
trial, that I found out tha.t Fletcher Mann had
page 78 ~ in fact approached Judge Cramer with the view
of obtaining a withdrawal of the defense which
he had filed. Well, in the trial of the case, and up to tl1e moment I heard of it, we were relying on that, and the Court in
our trial permitted me to introduce evidence on the pleadings
that Mr. :Fletcher Mann had in fact previously filed. That,
I believe, is as complete a statement of my correspondence
-without having read the correspondence in the record-of
my activities in this.
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By Mr. Warren: (Continuing)
Q. Now·, ~1r. Detch, you testified as to the co-operation
that was offered to Nationwide Insurance Company, by your
client Mr. Claude 0. vVickline, if any?
A. When Mr. Wickline approached me on March 30, 1961,
he came bearing two letters, or copies of two letters, each
date of March 29, 1961, each forwarded to him by ~Ir. Haynes
-Haynes & :H'ord as attorneys for the Nationwide Mutual
Insurance Company, one of the letters addressed to Claude
0. "\Vickline, Union, West Virginia; the other letter addressed
to Wick Chevrolet, Incorporated, a corporation, at Union,
"rest Virginia, in which reference was made to this collision
-the ins·nrance policy, the parties involved, and to the litigation which 'vas then pending, or had already been instituted
in l\£onroe County, West Virginia, in which Tommie Burrell
Lambert, AdministratrL"'{ of the Estate of the deceased, was
the Plaintiff, and Claude 0. Wickline, and I think, 'Vick
Chevrolet Company-Corporation, were Defendants-but I
am not certain about that.
page 79 ~ I know reference was made to this litigation, and
that they-that these gentlemen were to take as
notice these letters that they would make no further appearance, or make no appearance in this litigation, would not
furnish counsel and would in no way assume any coverage
under this policy, so far as lVIr. \Vickline and his company
were concerned. Those letters were what caused all the
difficulty, because up until that time 1\fr. Wickline had been
expecting that Mr. I-Iaynes, representingMr. Haynes: I am objecting to what Mr. "\Vickline expected.
By The Court : (Interposing·)
Don't state what he might have expected. State what you
knov.r about the case.
A. I had personal knowledge, from matters that came to
my attention, that Mr. Wickline was expected, under the Rules
of Civil Procedure in West Virginia, to file an answer on that
same day that he came. And it was because of these letters
that he had gotten from Haynes & F·ord that Mr. Wickline
was concerned about the status of 'his litigation in Monroe
County-on April 4, 1961.
Q. 'Vha t was tbe date of the letter t.ha t you speak off
A. The two letters?
Q. Yes, sir.
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A. The two letters were dated ~larch 29, 1961. I sent a
letter to the fil'ln of Haynes & Ford, dated April 4, 1961 in
which in substance-and I hold both the original
page 80 ~ copies of the letters sent by Haynes & Ford, and
have them in my possession-! have a copy of the
letter which I sent to them on April 4, 1961-in substance
taking exception and disagreeing with all the statements and
conclusions set out in the letter of Mr. Haynes and 1\fr. Ford,
and advised the firm of Haynes & Ford of my client, Claude
0. Wickline's demands that the Nationwide Insurance Company comply with all fhe provisions of its insurance policy,
and that it furnish counsel to Claude 0. Wickline and the
Wick Chevrolet, Incorporated, in the wrongful death action
mentioned before, and to pay any judgment which might he
rendered against Mr. Wickline or the Wick Chevrolet, Incorporated, and should such judgment. be rendered that they
do all things necessary, and we would do all things necessary to hold his client, the Nationwide Insurance Company,
responsible strictly in accordance with its insurance policies.
I had no further written correspondence with ~fr. Haynes.
~Ir. Ifa.ynes' office is located in the block adjoining mine,
and son1e time in preparation for trial, and before the actual
date of the trial, I had gone to Mrs. Mary ~!organ Gibson,
our Court Reporter, for the purpose of obtaining from her
file copy of the statement that Claude 0. Wickline made, while
Mr. Haynes held his pleadings-whether he then represented
Mr. Wickline as counsel, or whether 'he didn't, I didn't know·
-but ~irs. Gibson either didn't l1ave them, or didn't want to
g·ive the statement to me. Anyway, I didn't g·et the statement. And so then I went personally to Mr. Haynes and inquired as to whether such statement had in fact
page 81 ~ been made and talren down by the Court Reporter,
and he inforn1ed me that it had-such statement
had been so made, and I asked hin1 if be would furnish me
'vith a copy of it, or permit me to read the smne, and he did
not-and he even refused to do so.
And I was then in informal conversa.tion-lw, being a good
friend of mine, told n1e that the Nationwide Insurance Oompany had no intention of making any further appearance in
the case, or doing anything to"Ta.rds defending the case, and
would disclaim any liability for any judgtnent that may be
rendered. And thereafter I had no further conversation with
Mr. Haynes that I recall, except that on July 5, 1961, when
I learned that the trial of the Lambert case against Claude
0. V\7ickline was set for trial in ~{on roe County for .July 19,
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and on July 5 I forwarded a letter to him, referring to the
case, and respectfully requested that the Nationwide Insurance Company do all things needful under the insurance
policy with the Wick Chevrolet Company to defend the actioni pay the judgment should one be rendered against them
in t 1e action. Mr. Haynes responded to that letter by his
letter dated July 10, 1961, and he advised me that the Nationwide Insurance Company had theretofore disclaimed coverage
under the coverage insurance with the Vlick Chevrolet Cornpany, and that in substance they would make no appearance,
and disclaimed all liability-that, in substance, was ·what it
was.
On July 23, 1961, I received a copy of a letter from Dillow
& Andrews, signed by J. Livingston Dillow, dated
page 82 ~ August 23, 1961By The Court: (Interposing)
Q. August, or July?
A. August 23, 1961-directed to lVIr. B. G. l{ing of the
Branch Office of the Federal ~Iutual Insurance Con1pany,
Post Office Box 1048, Roanoke, Virginia-it pertains to the
litigation which was then pending here in this count.y-and
by that I n1ea.n in Giles County. I received another letter-a
copy of a letter by mail addressed to Dillow and Andre,vs,
attorneys at law, of this county, and dated September 7, 1961,
signed by Perry M. Payne ( ?) , Regional Claims Attorney,
South-Central region. I believe it was in response to the letter of Mr. Dillow's. Now I have tried to state just briefly
what this litig·ation was-what this correspondence was.

By 1\'[r. Warren: (Continuing)
Q. 1\fr. Detch, during all tl1ese proceedings, and during the
time you were representing Mr. Claude 0. Wickline, starting
the last of 1\farch, 1961, did you offer to co-operate with both
of these companies to the fullest in behalf of Mr. 'Vickline?
A. I not only offered to-we did so co-operate, and I directed my client to give first attention to any requests that
they might make-and ~Ir. Wickline did that.
CROSS EXAl\IINATION.
Bv Mr. Locke:
·
Q. 1\Ir. Detc.b, in your practice at Lewishburg
page 83 ~ did you on occasion represent insurance companies?
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A. Yes, sir.
Q. How long have you been in the practice of law?

A. Twenty-seven years.
Q. And how long representing insurance companies?
A. vVell, I believe I was retained by the first insurance
companies about two or three years after I started my employment. I was not retained by an insurance company to
any great extent until about ten years ago.
Q. For the last ten years,
A. Within the last ten or fifteen years I have represented
four or five insurance companies.
Q. And you are pretty familiar with insurance companies'
practices and how they handle things?
A. I wouldn't say I do. I know they have different practices, and I kno'v something about the practices of the ones
I represent.
Q. I want to try to keep this in chronological order if I
might. The first letter that you referred to being received
with regard to Federal ~Iutual Insurance Company was one
dated March 30, signed by Mr. C. H. Halsey?
A. That's correct. It was not addressed to me; that was
addressed to Claude 0. Wickline.
Q. That's the letter Mr. 'Vickline brought into you on the
last day of the pleading time in Monroe CountyT
page 84 r A. Yes, sir.
Q. And you referred to that letter as the disclaimer letter?
A. Yes, sir.
Q. Would you read it please sir-not out loud-page 2,
at the top, the first paragraph on page 2?
A. Yes, sir.
Q. Is that the disclaimer letter?
A. Yes. I called it a disclaimer letter because they set out
in this first page, under four grounds, what they contended
my client didn't do and should have done.
Q. Have yon ever heard of a reservation of rights letter?
A. Yes, sir; I have.
Q. With regard to the first paragraph on page 2, 'vouldn 't
that appear to be more in the nature of a reservation of rights
letter, indicating· they were going to defend Mr. Wickline in
the action in Monroe County, and reserving all their rights
under the policy, and so forth f
A. That's wl1at the letter states. I say I have the org1nal
letter-if there's any question about the meaning of it.
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Q. Is this a copy of it1
A. That's a copy of it.
1\;Ir. Locke: I'd like to introduce this into evidence as
Federal }.futual No. 2.
page 85

~

(Federal }.{utual Ins. Exhibit No. 2-letter,
dated March 30, from C. H. Halsey to C. 0. "\Vick-

line.)
By Mr. Locke: (Continuing)
Q. Now at this time on March 30, 1961, you were faced
with the problem of having a suit that was ready to go by default, and somebody had to file a pleading?
A. That's correct, sir.
Q. Apparently Mr. Mann in Beckley was faced with the
same problem'
A. I can't say, other than what his letter states. My conclusion is that he was faced with the same problem.
Q. Did you both file your answers or general denials on
the last day?
A. I filed mine on the last day. I don't recall when he
filed, and I didn't know 'he was filing it.
Q. Now, when 1\{r. Wickline came to see you the first time,
which was on March 30, did you discuss with him, and ask
him if he had discussed this action and the details thereof
with representatievs of Federal and Nationwide?
A. Mr. Locke, I do not recall; and I don't know, because I
'vas confronted with the specific problem that I had to apply
myself to-and I had three hours to do it-a lot of which included typing-and my typing facilities are limited. I was
hurrying up, with the time of my pleading runpage 86 ~ ning out, and I'm not sure what else we discussed
in the meantime-I couldn't say.
Q. I believe you referred to a letter you received from Mr.
}.{ann along about April 5 or 6, 1961. I was thinking of the
one in which he sug·gested that if he had "ranted to get information concerning the accident from Mr. WicklineA. (Indicating) You may examine this letter, and if that's
the one you referred toThe Court: You referred to one of April 6 to Claude
Wickline from Federal Mutual.
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By Mr. Locke: (Continuing)
Q. This is a letter dated April 10 from Mann & ~Iann to
you-that's the letter that I am referring to. That letter
indicates that-from ~Ir. 1\iann-that Federal Mutual w·anted
to get in touch with 1\.fr. Wickline and get the facts surrounding this thing; is that correct f
A. No, sir. He asked me to get in touch with 1\tfr. Wickline
and obtain a staten1ent from him, and for me to send a. statement to Mr. 1\iann. If you '11 wait a minute, I'd like to confirm
that. (Indicating) Now, here's the actual request. (Reading)
''We also request that you have l\1r. Wickline come to your
office and make a complete statement of what he expects to
testify to at the trial, including particularly the evidence
respecting agency for Wickline Chevrolet, Incorporated as
contained in the fourth paragraph of your letter to Haynes.''
And so it was my understanding he wanted Mr.
page 87 ~ Wickline to come to my office. I have no recollection that Mr. Mann ever requested that Mr. \Vickline go to his office at Beckley, West Virginia.
Q. We have talked about that a lot. Read it into the record.
A. By letter dated April10, 1961: (Reading)
''Mr. John L. Detch,
Attorney at law
Lewisburg, West Virginia
IN RE: Tommie B. Lan1bert and C. 0. Wickline
Dear Mr. Detch:
I have your letter of April 5 on this matter, and also have
the copy of your letter of April 4 addressed to Haynes &
Ford.
Mr. John H. Locke, of the firm of Gentry, Locke & Rakes,
Box 614, Roanoke, Virginia, has been engaged in the defense
of Claude 0. Wickline in the Civil Action for damages
brought against him by Plaintiff Guennoe in the Circuit Court
of Giles County, Virginia. He called me this morning inquiring whether I could obtain any information for him or a
copy of the suit papers which had been served upon 1\ir. Wickline. :rvfr. Wickline is proceeding, in effect, against two insurance companies, and neither of the two attorneys for
either of these companies has been able to obtain a copy of
the complaint filed .against him ..The company I represent has
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been unable to obtain one, and the company which Mr. Locke
represents has been unable to obtain one. While each of us
is attempting to defend Mr. Wickline, neither of us knows
what his testimony will be at the trial of the action.
Our company expects to defend Mr. Wickline in the action pending- in the J\IIonroe County Circuit Court under a
Reservation of Rights, and 've expect to g-ive you, as his
personal attorney, full co-operation; in fact, 've expect that
you shall be better informed and better able on account of
your superior information to present the case at the trial. As
I see it, our interests are the same and we would
pag-e 88 ~ like for you to obtain such information for us to
work intelligently on the case. The first thing we
would like to have is the copy of the complaint filed in the
Circuit Court at Union, also copy of the complaint filed in
G,iles County, Virginia. We also request that you have Mr.
Wickline come to your office and make a complete statement
of what he expects to testify to at the trial, inc1uding particularly testimony respecting his agency for "\Vick Chevrolet,
Incorporated, as contained in the fourth paragraph of your
letter to Havnes & Ford.
We will be willing to 1nake copies of the complaint if you
will loan us a copy from which to make them, and return the
borrowed one to you.
The statement by Wickline, it seems to me, is essential as a
first step for us attorneys to properly proceed in the defense.
Mr. Locke is limited in time to make an answer and he has
no complaint before him from which to prepare an answer.
Both Mr. Locke and I will appreciate it very much if we
can have signed copy of Mr. Wickline's statement a.nd a copy
of the complaint filed against him in each of the actions.
Yours very truly,
(signed) Fletcher W. Mann.''
By Mr. Locke: (Continuing)
Q. That letter is dated April 5, and if it were mailed from
Beckley, in the normal course of the mails you could have
received it on April 11?
A. I assume so.
Q. Did you on the late evening of April11 call ~{r. Claude
0. vVickline and direct him to come to my office and give me
full information and particulars about this matter?
A. "\\7ithout binding myself exactly to that evening, I did
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it as quickly as I could get bold of 1\fr. "\Vickline. I an1 not
sure whether it was that evening or the next day, because he's
in business, and at times I bad difficulty locating
page 89 ~ him.. As quickly as I could, I did it; yes, sir.
Q. If he appeared at my office on the morning of
April 12 at around eight or eight-thirty, you certainly got
in touch with him approxhnately after receipt of that letter~
A. That's right. l\iy recollection was I called you by phone
the day before that to make sure that you would be there
when he arrived.
Q. "\Ve could haggle about that all afternoon. I do not
believe you called me.
A. Well, I don't believe that I would ask my client to make
a trip to Roanoke, without knowing he was going to meet the
man he wanted to see. And I'1n reasonably certain I wouldn't
- I made that call.
··
Q. We can put on two witnesses to indicate you did not.
A. It doesn't look logical that I'd ask Mr. \Vickline to go,
'vithout some assurance that von would be there.
Q. In discussing· con1ing
see n1e with him, did you ascertain from him that he had not, up until that time, discussed
this matter with any representatives of Federal Mutual
Insurance Com.pany?
A. I couldn't say as to that. I have no present. recollection
on that at all. You must remen1ber that I was concerned
mostly with the litigation in l\fonroe County. I am not a
licensed attorney in ·virginia.; I eould not make an appearance here. l\iy e1nployn1ent did not include making
page 90 r any appearanees in Giles County. It included only
1ny helping him to obtain what papers I could to
assist his counsel in Giles County.
Q. If you received a letter from an attorney asking you
to please have your client con1e and talk witl1 him and give
him the facts of the accident, wouldn't you normally ask your
client if he had ever talked to any representatives of that
company?
A. Well now, I-I won't say that I did or didn't. I would
normally make some inquiry about who all talked to hin1.
Q. I take it. you do not remember whether you did in this
case?
A. I wouldn't want to sav I did or didn't. I assume I did.
I tried to find out a.s much. as I could.
Q. Did you talk with him later about the matter?
A. I talked to him after, for instance, after he went over
a.nd made his statement to you-I talked to him.

to
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Q. Do you know front your conferences with him that you
had subsequently and from the investigation you have done,
and the work you have done, that this was on April12, 1961,
the first t.ime he had ever given any information to any representatives of Federal :Niutual Insurance Company1
A. I don't know, sir. All I can say is that I was employed
on March 30, 1961, and we concerned ourselves with furnishing anybody any information they requested, including affidavits-wasn't just a. statement. I had him 1nake a sworn
statement, and I made that out. And I offered to
page 91 ~ do anything else they wanted done.
Q. You referred to a. letter of April 6, 1961
which 1\tir. \Vickline brought to you subsequent to your employment~

A. Yes, sir.
Q. And I believe that letter was signed by Mr. B. G. King
of the Federal 11:utual Insurance Company?
A. (After examining- file.) That's the one of which I
believe a copy was introduced ·y
Q. The one I introduced was the 1\{arch. Is this a correct
copy, please sir?
A. (Examining letter) It appears to be. I'd say it was;
yes, sir-I'd say it is.
Q. Do you have the original?
A. Yes, sir.
Q. And you referred to that as a disclaimer letter? Looking at the top of page 2, reading the first paragraph therein,
would you agree with me1\tir. Warren: I object to that.
The Court: Vlha.t is your objection f
Mr. vVarren: My objection is that the letter has been introduced, and it speaks for itself. The specific question the
witness is being asked for is an interpretation of the letter.
By The \\7 itness:
May I answer his question, Your Honor, because
page 92 ~ I made the statement, and I'd like to have the
Court kno,vf This letter reads as fo11ows-paragraph 5: (Reading):
"We contend that the policy issued by our company does
not cover the operation of the automobile involved in this
accident under the circumstances existing at the time: that
you are not entitled to the benefits under the policy, and that
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we have no legal obligation to assume any responsibility on
your behalf or to pay any claim or judgment which may be
made against you as a result of the above accident.''
And I call that a disclaimer letter.
The Court: That's the letter of March 30, and it has been
filed?
·
Mr. Locke: That's a letter of April 6; I'm going to file
it.
By Mr. Locke: (Continuing)
Q. Would you read the next paragraph?
A. You asked me if I called that a disclaimer letter-and
I say I do, because of that paragraph. Which one?
Q. The next paragraph.
A. (Reading)
"However, we will at our expense investigate this occurrence, and provide a defense of any civil action for damages
brought against you growing out of this accident, on the understanding that any action taken heretofore by this company, -or any action hereafter taken by it, in investigating,
negotiating, or defending such action will not waive. any right
of the company to disclaim coverage under the said policy.''
(Federal Mutual Exhibit No. 3-Letter, dated April 6,
1961, from B. G. King to Claude 0. Wickline.)
page 93· ~

Q. You stated you had an original of the a.ffidavit taken at Mr. 1\{ann's requestY
A. Yes, sir. I believe I sta.ted it was maybe sworn to.
I 'vas mistaken when I said it was sworn to-it is not sworn
to. I am sorry about that.
Mr. Turk: We want to object to the introduction of that.
(Mr. Warren, Mr. Dillow and Mr. Andrews leave the Courtroom, and shortly return.)

Mr. Turk: We'd like to get in the record we object to
counsel, while he's in the process of cross-examining the
witness, to go out and talk to opposing counsel-while this
witness is on the stand, and there's no recess been called.
It's most irregular.
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The ·Court: I don't knowMr. Turk: They are trying· to do something to hold out.
We are worried about bow we are about to come out.
The Court: It ma.y be important for part of counsel to
confer, and leave some of the rest of them. out.
Mr.· Dillow: If you come over here, Senator, I '11 be glad to
tell you.
The Court: Suppose all you counsel go .in there and discuss it.
(A short recess was taken.)

r

~fr. Locke: We have before the Court an objection to the introduction of some papers there.
I am not going to offer it; I'm going to ask him specific questions about it.

page 94

By ~ir. Locke: (Continuing)
Q. Mr. Detch, this is a statement you took from Claude
0. Wickline on April 13, 1961?
A. That's correct, sir.
Q. I a.sk you, please sir, if he stated there that he later
met Paul Nathan Lambert, who lived at Peterstown, Monroe
County, West Virginia-that they met in the Central Cafe~
-On the first page in the middle of the second paragraph?
A. (Addressing the reporter) Would you read the question
again?
(The previous question was read to the witness.)
A. T'hat statement is contained-those words are contained in this statement, and he made it-

Mr. Turk: We are going to object to all questioning on
this statement. Now Mr. Wickline, who allegedly made the
statement, 'vas on the stand for Mr. Warren, and was crossexamined by Mr. Locke regarding the statement. And we
take the position, and it's most improper and prejudicial for
him to try to introduce this now as evidence in chief, by asking him what Wickline said. He's not trying to
page 95 impeach Wickline - he asked him about it this
morning. And this evidence isn't proper, and we
object to it.

r
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Mr. Locke: This is a statement l\!Ir. Detch testified he took
from his client and mailed to the Federal l\futual Insurance
Company, setting forth his client's position with regard to
the matter. And I'm certainly entitledThe Court: "\Vasn 't l\!Ir. 'Vicldine on the stand this Jnorningf
Mr. Locke: Yes, sir.
The Court: And did you exmnine him with reference to
that statement~
l\!Ir. Locke: I did not exmnine him with reference to this
statement.
Mr. Turk: He asked him if be didn't nwke certain-state
certain things, and lVIr. Wickline explained what he meant
by what he said in there.
The Court: I believe that's correct. I think that having
the person, who made that statement here, is proper·. l\faybe
if you "rant to question him with reference to it 1 There's
a third party to it, too. l\Ir. Wickline may be able to explain about it.
Mr. Locke : I '11 call him back.
The Court: All right.
By l\ir. Locke: (Continuing)
Q. Now Mr. Detch, we have gotten up to the
point, I believe, where lVIr. Wickline came to my
office on April 12, and you indicated that you had 'vritten
and had never been able to get a copy of the statement that I
took from him?
A. That's true.
Q. lVIr. "'"Tickline ever bring you a copy in 1
A. He did not.
Q. Did you ever ask him for it 1
A. I did.
Q. And did he sa.y he hadn't gotten one?
A. That was my information.
Q. That he never received one?
A. That's correct.
Q. You received that letter, of course, from Mr. l{ing· of
the Federal 1\futual Insurance Company, that advised you
that the statement had been sent to l\IIr. Wickline?
A. That's right, I received such letter; yes, sir. By my
letter of April 22, 1961, addressed to the Federal l\Iutual
Insurance Company, Post Office box 1048, Roanoke, Virginia,
I expressly asked for a copy of the statement.
Q. And did you receive a reply to that letter?
page 96

~
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A. I did. The reply is dated April 24, signed by Mr. B. G.
l{ing, from this company, in which he informs n1e that a copy
of the sworn statement was obtained by 1\1r. Locke from 1\;Ir.
Wickline, and was forwarded registered mail, and
page 97 ~ was made a part of your letter of April18 to hin1.
(Apparently reading) "\Ve suggest that you contact Mr. Wickline and have him turn the sworn statement
over to. you.''
Q. And you say you did contact him?
A. I did.
Q. And he said he didn't get it?
A. That's correct. And I was very much interested in this
statement, because I sent him over there for the purpose of
co-operating with you and giving you the statement; and I
was interested in knowing what he had to say, because I was
preparing for the defense of t:he lawsuit, on that statement.
Q. I think you should have had it, and I'm sorry you didn't
get it. Did you write me anymore for it~
A. I don't recall that I 1nade any second request; no, sir.
I thought the first one was sufficient.
Q. I believe that's all.
CROSS EXAMINATION.
By J\lfr. Haynes :
Q. Mr. Detch, when Mr. Wickline came to you concerning
the civil action pending in the Circuit Court of Monroe
County, were you advised at t'hat time, or were you subsequently advised that Fletcher W. 1\tlann had made an appearance, and had :filed a notice, as provided by our Rules of Civil
Procedure No. 12, to the effect that he bad a defense and was
entitled to a thirty day extension in which to answer~
lt. I did not know that, I'm certain, on March
page 98 ~ 30. In making inquiry of the status of this litigation, I am sure that I found out just soon thereafter-a 1\fr. Corliss Crews who is a.n insurance investigator
or an adjuster, either called me by phone or talked to me personally-and again my memory fails me on it; and I know I
had a conference with him-who represented the Federal
1\futual Insurance Company-and that 'vas soon after lVIarch
30, and some time before April 3, 1961, because 1\fr. 1\fann, in
his letter to me of April 3, 1961, refers to t'he conversation I
had with l\tlr. Corliss Crews-so that was between 1\{arch 30
and April3.
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Q. So Mr. Mann then bad thirty days from the 30th day
of March 1961, in which he could 'have filed his answer 1
A. I do not know, sir; I have no personal knowledge on
that.
Q. ~1:r. Detch, I believe that the case of Lambert, Administratrix, against Wickline was tried twice?
A. That's correct.
Q. Do you recall the date of the first trial of that case?
A. July 19. I believe it was tried on the date on which it
was set for trial. I do not believe that it was continuedanyway, that's my present recollection.
Q. July 19?
A. 1961; yes, sir.
page 99 ~ Q. And do you recall the date of the second
trial?
A. If you will permit me to refresh my recollection. I helieve I have a copy of the Court order. (Examining files) It
was in tl1e fall term of the Circuit Court of Monroe County,
and I believe it convenes in October.
Q. Octo her 24, 1961?
A. I would say that comes close to .it. And if you have a
certified copy, I'm sure it's accurate.

Mr. Haynes: That's all.

''Te have no further questions.

The witness stands aside.
Mr. Warren: We are resting, but we'd like to confer.
The Court : Are you resting, or do you think you are resting?
Mr. Warren: We want to confer on procedure. (After
conferring) If the Court please we have been discussing the
procedure here. I presume 've would now develop the clahn
of Dillow and Andrews for an a.ttornev 's fee in this action?
The Court: I think tha.t 's correct. ., Both these cases would
be heard together?
Mr. Warren: That's agreeable-before the action passes
to the Defense.
Mr. Turk: I would like to inquire of the Court and opposing· counsel if they intend to put on evidence as to the attorney's fees, or whether they are going into the
page 100 ~ merits of the case again as far as Dillow and
Andrews is concerned f If so, we would like to
make a motion before proceeding further. If they are going
into the payment of the claim, it's all right.
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1\Ir. ''7 arren: In reply to counsel, we 'II have to g·o further
than the an10unt of the claim. The merits will be gone into.
1\fr. Turk: Then counsel for-,ve'd like to make certain
motions, sinc.e Ganoe has rested, tl1en.
The Court: Make them now.
Mr. Turk: At this stage in the trial of this case, when
the Plaintiff Ganoe has rested, counsel for Nationwide l\futual
Insurance Company respectfully moves the Court to strike
the Defendant Na.tionwide and enter up summary judgment
for Nationwide. Now, if you take tl;le evidence in the light
most favorable to the Plaintiff, and in a light not favorable
to Federal 1\Iutua.l Insurance Ootn.pany as I understand the
evidence, this is what you ha.ve: You have the Lambert automobile owned by Lan1bert, Lambert in the automobile at the
time, you have them over here at the cafe at R.ich Creek. You
have Mr. "\Vickline, who is President of the Wickline garage
over in West Virginia. Now the most that you
page 101 ~ could sa.y for the Plaintiff is, he may have been
over there on a combination-both business and
pleasure~because his own evidenee and all is to the fact he
was sitting in there for an hour or hour and a l1a.lf with a fellow na1necl Ganoe, drinking· beer and whiskey. Then you
have Lambert cmning in. You have them talking, and they
said-and the most you can say, taking the most favorable
-taking it most favorable to the Plaintiff, the only thing you
can say is that they were discussing the merits of automobiles
in g·enera.I-the Plymouth as compared to the Chevrolet.
You have the fact t.l1a.t Lambert left the cafe for the purpose
of taking Dunn back to Peterstown-that was the primary
purpose of the trip; it was fhe only purpose of the trip,
so far as the evidence is concerned here, as far as the owner
of the car was concerned; that vVickline and Ganoe were invited to ride along merely as guests; for Lambert to take Dunn
back to Peterstown-that was the purpose of tl1e trip. You
have Dunn driving the automobile fron1 Rich Creek to Peterstown; you have Dunn getting out of the automobile at Peterstown; you have Wickline saying, "Let me drive." And that's
all that. you have. And he may have had subjective intent or
something, he said that morning. Taking it most
page 102 ~ favorable to him, it was his intention to take it
out, maybe to consider a later trade-which seems
to be shallow indeed. But that's the most that you have, considering Wickline, or considering the Plaintiff, or considering
Federal Mutual. Now you do have this fact: y.ou have the fact
that you had a '60 Chevrolet automobile, and that it had a
policy of insurance "rith Federal Mutual Insurance Company-that policy 'has been introduced here as a part of the
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pleadings. That policy attempted to cover the named insured or anybody driving the car with the permission of the
named insured. The narned insured in that policy was Lambert.
All of the evidence is to the effect that Wicldine was driving the ca.r with the permission, expressed, of Lambert. N o'v
then there's no question but what Federal Mutual is the
primary carrier-it wa.s the policy of insurance on the owned
automobile. Now then, that holds Federal 1\{utual, unless
they can co1ne out under some exclusion, or unless they can
establish a policy defense. Now their pleading-s indicate that
they want to come out because that Wickline was operating
the aut01nobile here i-d connection with the automobile business. And the policy of insurance here in question defines
''automobile business.'' ''Automobile business''
page 103 ~ -and I quote, Your Honor-'' means the business
or occupation of selling, repairing, servicing,
storing or parking automobiles.'' This is what is defined as
automobile business under the terms of this policy. This
policy was written and issued by Federal Mutual Insurance
Company, and it is supposed to be construed most strongly
against Federal 1\futual Insurance Company. If there is any
ambiguity in this policy, it has to be construed in favor of
the Plaintiff and against Federal 1\tiutual. The most you can
say about it is that is ambiguous. It does not define automobile business as trying out a car for purchasing, does it 1
It's not in there anywhere. It says, "selling automobiles."
You cannot by any stretch of the imagination take that to
mean Wickline was selling the automobile. He was driving
it, with Lambert sitting right there in it.
There have been numerous cases deciding what was ''doing automobile business "-I mean in the terms of the policy.
There is a case tl1at was decided this year in the state of
New Jersey, defining·-and by the way, in the New Jersey
case the policy provisions were identical to the provisions
in this case. In the New Jersey case there was a garage
repairman; the owner of an automobile had taken
page 104 ~ his car to tl1e g-arage repairman; he lutd left it
there to be repaired. The garage repairman made
the necessary repairs in the automobile and then was out
driving the automobile, testing out tl1e repairs. And the question was that he was involved in an accident. And the question arose then as to what policy covered-whether the owner
of the automobile-his policy covered the man, or the one
who was driving-his policy. And the Ne,v Jersey Court held
that under the terms of the policy that was not doing business
in the automobile business. Now there l1as been two or three
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federal cases before that, but we submit our case, as far as
Nationwide Insuranee is concerned, is much stronger than
the New Jersey case, and 1nuch stronger than the other federal cases. ·
I tnight call to the Court's attention the case of Employers
1\futual Casualty Company of Des 1\ioines ·vs Federall\iutual
Itnplement and Ifardware C01npany. In that case the policy
provisions might be somewhat different, but they construed
the automobile business in that case You had the garage
owner-he had a daughter away at college; he gave the
daughter one of his demonstrator automobiles and told her
to take it to college with her, and he said, ''If anything happens to that autom.obile, you can me, and I'll send
pag·e 105 ~ someone out to fix it.'' She got ready to come
home for vacation, and the automobile wouldn't
run. She caHed her father and said, "Come and fix the car."
He got in one of the demonstrator automobiles and started
to the college, where his daughter 'vas, to :fix it. The demonstrator ~automobile wouldn't run. He called one of his
en1ployees in and said, ''Lend me your car to go fix this
car that my daughter is using"-it belonged to tl1e garage.
\Vhile the owner of the garage was en route .to fix the automobile, he had an accident. The Federal Court then was
called upon to decide who bad the coverage in that case.
They said that the owner of it-that the owned automobile's
policy was the priiuary coverage, that this man was going
to fix the car for a private purpose. They construed that it
was not within the autmnobile business.
Now we submit that our case is much stronger than any
of those, and that unless Federal 1\iutual can come out on a
policy defense, they are the primary coverers; there is ample
evidence to hold them, and not one scientilla of evidence at
this time to hold Nationwide Insurance Con1pany. And we
respectfully ask the Court to strike out the Defendant Nationwide 1Yiut.ual Insurance Company.
page 106 ~ The Court: I don't know which of you gentlemen desire to answer him first. I suppose both
of you do.
lVIr. Turk: And I'd like to m.ake the statement that the
evidence disclosed Wickline was not even licensed to sell
automobiles in the State of Virginia..
Tbe Court: Is there a license required for that Y
Mr. Turk: Yes, sir; I believe so.
The Court: As an automobile salesman-! don't believe
there would be a license required for that. You might cite
me that, and see what it is.
Mr. Locke: Do you want to hear some voluminous argu-
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ment before we have an opportunity to put on our evidence?
The Court: Of course, he's making a motion now to strike
the evidence as to Nationwide, the insurer for the Chevrolet
Company-Wickline.
~Ir. Locke: I might sug·gest, if Your Honor please, that
certainly the motion is untimely as this time. The Co-defendant should have an opportunity to put on its evidence
and to be heard, because we are not in a case here involving
the question of primary and secondary coverage-as Mr.
Turk referred to it. We are in a case involving either/or
coverage. Now the reason for the exclusion in the autonwbile
liability policy of Federated-in the private autopage 107 ~ mobile policy of Federated, is to prevent the overlapping coverage which is provided by the garage
liability policy of Nationwide. And the real issue involved
in this question of coverage in this case is whether Nationwide has coverage, and tl1at is determined by whether "'\Vickline, at the time of that accident, was using the automobile.
And the way this coverage reads-'' The use ·of any automobile in connection 'vitb an automobile sales agency, repair
shop, service station, storage garage, or public parking place.''
If he was using any automobile in connection incidental to the
garage operation, Nationwide has coverage; and if Nationwide has coverage, Federal Mutual does not, because Federal
Mutual's exclusion specifically provides it does not cover an
automobile, when placed in the automobile business, in order
to prevent overlapping of coverage between Nationwide and
Federal in this particular case. There is certainly substantial
evidence here from lVfr. 'Vickline, from Mr. Ganoe, he was
over here in Rich Creek talking trade-that that's the way
he sold automobiles; that he went out all around the countryside, he stopped in places and tried to trade automobiles. He
testified he 'vanted to try that automobile out for purposes of
a trade. He wanted to see how it operated, and
page 108 ~ see how much he would allow Mr. Lambert on it.
Mr. Ganoe testified for the Plaintiff that they were
talking of automobiles on the 'vay over there. And it seems
to me that at this state of the proceeding there is certainly
substantial evidence in the case to hold Nationwide under
their policy.
Now if Your Honor wants me to g·o to the citation of cases,
I can do so at this time.
The Court: All right. Do you gentlemen have anything
to offer on that?
Mr. Warren: No, Your Honor.
The Court: I tl1ink at this point I will overrule the motion
to strike.
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~fr. Turk: We want to except, if Your Honor please.
The Court: You gentlemen may proceed on the case of
Dillow & Andrews.

J. L. DILLOW,
a witness of lawful age, called in his own behalf, after being
duly sworn, testified as follows:
DIRECT EXAMINATION.
By 1\fr. Warren :
Q. You are J. L. Dillow of the firm of Dillow & Andrews,
Pearisburg, Virginia.?
A. That's correct.
Q. Your firm is a law firm engaged in the
page 109 ~ general practice of law in Giles County, is it not?
A. It is; yes, sir.
Q. Your :firm has filed a motion for judgment in the Circuit Court of Giles County against Federal Mutual Insurance
Company and Nationwide Insurance Company; and in the
motion you allege that these companies are jointly and severally indebted to your law firm in the amount of $2700, together with costs, which amount is due for your defending
an action of Owen J. Ganoe against Claude 0. Wickline,
pending in this Court?
A. I believe you observe from the bill of particulars the
claim was reduced to $2500, and maybe $22.
Q. I was going to refer to that later. After the :filing of motion for judgment, and upon request of counsel for the defending companies, you did file a bill of particulars in the
law action, did you not 1
A. That's correct; yes, sir.
Q. And the bill of particulars which you filed discloses
that you spent some $22 in expenses, and you listed $2500
for your professional services?
A. That's correct; yes, sir.
Q. In representing Claude 0. Wickline?
A. (The witness does not respond.)
Q. Mr. Dillow, in your own \vords I would like for you to
describe to the Court your connection with the defense of this
action, from its beginning to its conclusion.
page 110 ~ A. Shortly after this incident occurred, Mr.
Wickline employed our firm to represent him in
the criminal case-which, of course, is still pending for trial
here next week. We accepted the employment from him for

76

Supreme Court of Appeals of Virginia

J. L. Dillow.
which he paid us-either paid us or secured his fee-it was
on a separate contract, not, of course, involving any insurance company in any shape or forn1. Shortly thereafter we
w·ere visited by ~fr. Campbell, I believe his name is, an insurance adjuster from j\fr. B. G. J(ing's office in Roanoke. He
was in our office on various and -sundry occasions involved in
conferences which sometimes went on for as much as two or
three hours, or four hours. I don't know ho'v many tin1es
Mr. Cmnpbell was there-I would estimate maybe a half
dozen different occasions.
· "\Ve supplied him with all the information that we bad in
connection with this matter, assured him that he would get
the co-operation of Mr. "\Vickline-which he did get, to my
personal knowledge, because I sa'v to it that he did get it. We
assumed that we represented them because they were visiting
our office and taking our time-they were conferring with us.
And we were giving them an the assistance that we could.
And the first time that I knew that we were not representing
them in connection with what I knew would be civil litigation
growing out of this tragic accident, was when we were advised by Mr. King's office that the firm of Mr. Locke and Mr.
Gentry had been employed to represent them in connection
with the matter. That's about it.
Q. Mr. Dillow, what company did ]\'[r. Campbell represent?
A. He was representing the Federal Mutual.
page 111 ~ Q. Federal l\iutual Insurance CompanyY
A. Urn-hum.
Q. Thereafter did you seek to defend the interests of Mr.
Claude 0. Wickline in a chril action which was brought
against hin1 in Giles County by Owen J. Ganoe?
A. We did.
Q. What did you do in the defense of tha.t action, sirY
A.
e did everything that was filed-the file 'vouldn 't
show, itself. I believe you have introduced the file into the
record.
Q. Did you file all of the pleadings Y
A. We-did.
Q. On behalf of the Plaintiff?
A. We made all tl1e investigations, we filed all the pleadings; we, of course, went into the law of the case, we tried the
case. And I recall very distinctly that l\fr. King was present,
Mr. Locke was present-and in this Courtroom throughout
the trial of that case. And Mr. !King personally congratulated
and complimented us very strongly for what be said was
a very excellent job-which we appreciate.
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Q. I believe that law action was filed for a jury Y
A. In this Court ; yes, sir.
Q. If I recall correctly it took a day or longer to try the
case, did it not?
page 112 ~ A. I don't know whether we disposed of it the
first day or not-we probably did. It was a nonsuit taken as toQ. Did you make other appearances in Court, other than
at the actual trial of the matter, Mr. Dillow f
A. We were in Court every time t'here was any necessity
for being here. The pleadings were all filed regularly.
Q. Mr. Dillow, what do you consider to be a reasonable
value of the services of you and Mr. Andrews in the defense
of the law action?
A. Taking into consideration, Mr. Warren, the amount involved-it was a suit for $50,000-that 's not the only thing
to be considered; but that's one very serious thing to be considered. The time that we gave to the case, the seriousness
with which we defended the case, at least attempted to, the
results obtained-! think that the fee of $2500 is exceptionally reasonable and fair.
Q. Did you keep any time records?
A. We don't keep a book of our time. It's lots of law firms
that do. But we don't attempt to do that.
Q. Neither do I.
A. I have got to work six and a half or seven days a weekI certainly don't keep a time book.
Q: You did everything- necessary in the suit, to its conclusion?
A. We did-we feel that we did.

page 113

~

1\fr. Warren:

Take the witness.

CROSS EXA1\1INATION.
By 1\tir. Locke:
·Q. 1\{r. Dillow, during the trial of the action of Ganoe VS
Wickline, 1\fr. "Tickline testified that the time this accident
occurred he 'vas trying out Mr. Lambert's car.
lVIr. Turk: \Ve object to that. He could have asked Mr.
Wickline t'hat-a.nd Mr. \Vickline said something different.
You could put hhn on to refute him. I don't think-it's proper
to ask him what some other person said.
The Court: I think Wickline would be the best evidence.
Yon could contradict him.
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Mr. Locke: This is }rfr. "'\Vickline's individual attorney.
And I wanted to follow that question up with a question·
fhat 's not always been his contention, from the moment he
retained Mr. Dillow-and I think I'm entitled to that-though
it has been in contention from the moment he retained Mr.
Dillow, con1pletely through the trial of the Ganoe case.
The Court : Didn't Wickline in effect state that from the
standf
Mr. Loc.ke: I think Mr. Dillow can also state that, too;
in other words, he has an independent impression of what he
received from Mr. vVickline.
page 114 ~ The Court: I don't believe that would he proper evidence.
Mr. Locke : Is that your final word on that Y
The Court: I think so, at this time; yes, sir.
Mr. Locke : I would like to except to the ruling of the
Court on that.
!fay he answer the question about it?
The Court: I reckon you have the right to get it into the
record. You can put it in the record.
By The Witness:
Repeat the question.
By Mr. Locke: (Continuing)
Q. I think the question was, at the trial of the Ganoe case,
did Mr. Wickline testify that he was trying out the Lambert automobile, testing it with a view toward a trade 7
A. Mr. Locke, my memory is not that good. We try a lot
of cases; 've try a tremendous number of criminal cases, and
a good many civil cases, and I am not going to attempt to tell
you what his testimony was in this case. It's been months
since the case was tried-I believe it was in March, 1961.
Wasn't it tried in the County Court-t.he criminal case y<>u
refer tot
:The Cqurt: The civil case was tried last July.
A. I still can't, with any degree of accuracy, remember
that.
The Court: Was that case reported Y
page 115

~

By Mr. Locke: (Continuing·)
Q. (Reading) "We go out to look for car

Nationwide

~Iutual

Ins. v. Federal

~Iutual

Ins.

79

J. L. Dillow.
deals, prospecting-just an ordinary day's ·work.'' ''And
that was the purpose you had in n1ind on that day f'' Answer:
"Yes, sir."
And then over on 45-"I have been talking- some trade, and
I was test driving the car-that was the purpose.''
Since your memory has been refreshed, is that your recollection?
A. If that's the record.
Mr. Locke: That's the record.
Mr. Haynes: I'd again like to introduce an objection to
that line of testimony.
The Court: He's getting it into the record. I sustained
the objection to it.
By Mr. Locke: (Continuing)
Q. W<>uld you answer the question, Mr. DiHow, please, sir.
Just for the record-as to whether, since your original contact with Mr. vVickline, hasn't it been his contention he was
trying the car out, testing it with a. view toward trading with
Mr. Lam.bert!
A. I never got too much of an impression about what the
facts were, to be perfectly frank witl1 you.
Q. You haven't so stated to me that was your understanding1
A. Beg pardon?
Q. You haven't so stated to me that was your
page 116 r understanding, .on several occasions?
A. I'd rather not get into that. I have told you
time and again a good many things about the facts of the
case I never did succeed in getting.
Mr. "\Varren: If the Court pleases, I'm going to object to
that again, and the line of questioning.
The Court: That is just for the purpose of getting that
much in the record. I sustain the <>bjection.
Mr. V\7arren: He's still getting· it into the record.
The Court: I reckon that's what you're doing, and I am
putting· in parentheses ''These are just in the record only.''
By Mr. Locke: (Continuing)
Q. Mr. Dillow, after the Ganoe action was instituted in
Giles County, 'vere you aware, or did you become aware
shortly thereafter that Federal 1\iutual Insurance Company
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had disclaimed liabilitv to ~Ir. "\Vickline-disclain1ed coverage, I mean, to Mr. vVicldine~
A. Yes, sir. I understood that they did.
Q. And did you have a discussion with Mr. King of Federal
Mutual about the fact that there might well be a conflict of
interests with regard to your representing Federal and also
representing Mr. Wic1dine individually?
A. No, sir; I have no such recollection.
Q. You have no recollection of ~Ir. King caBpage 117 ~ ing you and telling you that they were going to
refer the file to our firm f
A. Mr. King and I, no doubt, discussed the matter on the
telephone. I know we had some conference about it-correspondence about it. But I certainly did not inform Mr.
King that there was any conflict of interest-and I don't think
there was.
Q. You feel you could have continued to represent both Mr.
'Vickline and Federal Mutual Insurance Company up to the
present moment?
A. Well, I haven't given him all the representation he lias
ever had.
Q. That wasn't my question. My question was, could you
have continued to represent Federal Mutual?
A. I don't see why I couldn't have.
Q. You are now suing Federal Mutual?
A. That's right.
Q. You don't very well represent somebody you sue, do
you, Mr. Dillow?
A. We are trying to receive what we think is a fair attorney's fee for our services in this case.
Q. When you get into a situation where there's g·oing to
be a conflict of interests later, you can't possibly represent
the hvo parties, can you?
A. Of course not.
Q. Isn't that a reasonal)le explanation for Mr. King's
suggestion that the matter be referred to us, so
page 117a ~far as referring to Federal !futual?
Mr. Turk: I object to that.
The Court: That's calling for an opinion-what somebody
else might have thought about it. I sustain the objection.

By Mr. Locke: (Continuing) ·
Q. !fr. Dillow·, can yon tell us just roughly how many
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hours or how many days you think you probably spent on the
civil case of Ganoe VS "\Vicldine?
A. Mr. Locke, I cannot. 'Ve don't run our law office like
a lot of people do. As I said awhile ago we don't keep books,
or have time books, or anything of the sort. We try to do a
job, and do it as earnestly and do it as sincerely and synonymous with whatever seems reasonable and fair. A lot of
days in our office-and I imagine yours is the same way-I
may start into work on one case and stay on it 'half a day,
or half an hour, or all day. I may not get back to the case
for another several days, and you may spend another day.
How much tin1e we actually spent on the matter I do not
know, and I won't attempt to tell you so.
Q. And you do not know; you would not attempt to estimate it?
·
A. I do say, and repeat, I think the fee is a reasonable one
and a fair one, taking into consideration the seriousness of
the case, the time that we did spend on tl1e investig·ation of it,
the preparation of it, the conferences that "re
page 118 r had in connection with the matter, intervie""Wing
witnesses, and going into the trial of the case of
that magnitude. I think the fee is a fair one.
Q. Well, what I was trying to get at, if you don't keep
time, and have no idea how mueh time you spent on it, did you
take time into consideration in setting the fee?
A. Did I take time into consideration in setting the fee?
Q. Yes.
A. l\Te took the whole thing into consideration. Of course,
we took the time.
Q. You have no idea how n1.uch time?
A. No, I don't know, and won't attempt to tell you.
Q. As I remember, the case was tried in one day 1
A. That is my recollection. As I said awhile ago, we might
have gone into the second day, but I don't believe we did.
Q. Your recollection is it was one day 1
A. That's correct. You were here, weren't you 1
Q. Yes, sir. I believe that's all.
CROSS

EXA~1INATION.

By Mr. Turk:
·Q. Mr. Dillow, did I understand you to say 1\fr. Wickline
came to you within a few days after this accident happened
and employed you to represent him as to the criminal end
of it, didn't he?
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A. I am sure that he did; yes.
Q. And then I believe you testified you didn't
know the exact date but shortly after a representative of Federal !1:uutal came to see you 1
A. That's rig-ht.
Q. And I assume from that letter that was introduced here
earlier this morning, a copy of, I believe, the original letter
you wrote to 1\!lr. Ballard, I believe on January 22, indicating
in that letter that you were representing Federal Mutual-!
guess we can take it from that letter, can we not, they'd been
in to see you prior to January 23rd 1
A. Most assuredly they had. We'd have had no purpose
in writing a letter if that were not true. They were in our
office-the adjuster representing that company was in our
place I "don't know ho'v many, maybe six, eight, ten times.
Q. Yes, sir; and he was-and you at that time co-operated
in every way with hin1 ~
A. I telephoned Mr. 'Yickline, I wrote Mr. Wickline letters, and advised him to co-operate with that insurance conlpany.
Q. Now at any time, ~fr. Dillow, that the adjuster, or whoever it was from Federal ~Iutual, did he n1ake any complaint
to you at any time about !1:r. Wickline failing to co-operate?
A. No, not that I can .recall.
Q. Not that you can recall¥
A. I was, of course, very much interested in Mr. Wickline's criminal defense, and I expected to reprepage. 120 ~ sent hhn to the best of my ability in dealing with
him from time to time; and I did tell Mr. vVickline on numerous occasions to do as little talking about this
whole thing as wa.s possible.
Q. And were you under the impression, and had been led
to so believe from the adjuster, or somebody from Federal
~Iutual, you were also representing Federal 1\{utual, weren't
you?
·
A. We certainly assumed so.
Q. And they consulted with you and talked with you, just
like any other insurance company?
A. They were professional people, they were visiting our
office, they were utilizing our services.
Q. And you say he made nun1erous trips up to see you?
A. Yes.
Q. And consulted-! believe you said for two or three
hours, maybe, at a trip?
A. That's true.
page 119

~
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Q. And all of that time you understood that Federal 1\tiutual was assuming the Defense, didn't you?
A. I assun1ed that that's what they were going to do.
Q. They never told you otherwise?
A. I didn't know anything a.bout it, until IQ. You thought you were representing Federal Mutual,
didn't you~
A. Yes, so I did.
Q. And assumed so up to the time they later
page 121 ~ notified you they were turning it over to Gentry, .
Locke & Rakes f
A. Which was quite all right with us.
Q. I understand that.
A. We weren't assuming to represent anybody, unauthorizedly.
Q. And as I understand, you don't know the exact date
that he first came there, but it was some eight or ten days
after the accident occurred?
A. I don't know when the first visit wa.s.
Q. It was shortly after?
A. After the thing occurred.
Q. And whereof you wrote Mr. Ballard in January, wasn't
it?
A. Oh, yes-bound to have been.
Q. That's all-now J\tir. Locke was here, and sat through
the trial of the case when you were hearing it?
A. That's correct.
Q. And did not Federal Mutual employ a Court Reporter
and have him here to take down the proceedings?
A. They had a. Reporter here, if I recall correctly.
Q. And he took it down, didn't he? You didn't have it
recorded, did you f You didn't engage any Reporter?
A. I don't know whether they shared any of the cost of
that thing or not. I don't think that we bad a Reporter. I'd
have to look at the file to see.
page 122 ~ Q. And the Plaintiff didn't have any, did he?
A. No.
Q. So Federal Mutual had him, didn't they?
A. I would assume so; yes, sir.
Q. That's all.
By The Court: (Interposing)
Q. Let me ask, was the case actually reported?
A. It was. The case, if I recall-he was here to report it.
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By Mr. Turk: (Continuing)
Q. I'd like to ask you one question.
The Court: I don't recall whether we had a Court Reporter taking the proceedings, or whether he was sitting in
the back.
By The Witness :
After Mr. Locke came up, and got a Reporter, and got
into-and got a non-suit1\fr. Turk: 'Ye 'vant the record to show he admitted that
he had the case reported.
Mr. Locke: I don't know what these gentlemen arc driving at. I came up as a representative of a Defendant in that
case, l\1rs. La.mbert. I brought a Court Reporter along for
that purpose. And a non-suit was taken as to l\frs. Lmnbert.
l\fr. Turk: Before tbe trial started. And he
page 123 ~ engaged a Reporter to take down the proceedings.
The Court: I don't remember what happened
to the Reporter after Mrs. Lambert was non-suited.

By The Witness:
I don't remember either-whether John actually took it.
I think Mr. Locke was up here to represent the Lambert
estate.
~Ir.

Locke:

That's right.

By The Witness:
Everybody understood that.
By The Court: (Interposing)
Q. Was Nationwide represented at all in that case?
A. No, sir; I don't think so.
Q. I don't recall that. Let n1e ask you this: anyway, you
can go through your file, and state the number of conferences
you had with reference to the civil end of this case?
A. I can't do that.
Q. By referring to letters and things?
A. I might probably be able to run through and get some
light.
Q. I wish you'd do that for the Court.
A. I'd be glad to.
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RECROSS EXA1viiNATION.
By Mr. Locke :
Q. 1\fr. Dillow, do you recall }.{r. J{ing writing,
page 124 ~ and also telephoning you with regard to the fact
that their representative, or whoever it was in
'\Vest Virginia, was having difficulty getting hold of Mr.
Wickline¥
A. Well, your people contacted us so many times about so
many angles of this case, that to tell you when he called, or
what he particularly called about, it's just impossible for
me to do it, Mr. Locke.
Q. You remember writing a letter to Mr. Wickline, asking
him toA. Yes.
Q. Co-operate?
A. I have a copy of it, I am sure.
Q. That would have been as a result of a question?
A. I wrote and advised Mr. Wickline what to do, and he
did it.
Mr. Turk: ~{ay I ask lVIr. Dillow one question?
The Court: Yes, sir.
RECROSS EXAMINAT·ION.
By Mr. Turk:
Q. I believe it's come out from the cross-examination of
Mr. Locke-or later on it did-You were notified by Federal
Mutual that they were going to turn it over to Gentry, Locke
& Rakes, and make sometbJng for a possible conflict of interests, or something; I want to ask you this question: Did Federal Mutual pay you from the time they first came
page 125 ~ up and talked with you, and up until the time
they fired you, and told you they were turning it
over to Gentry, Locke & Rakes?
A. And been paid nothing.
Q. Paid nothing?
A. That's right.
REDIRECT EXAMINATION.
By Mr. Warren:
·Q. In response to the question from the Court-is this
your file in the matter? (Indicating file)
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A. I'd be very glad for the Court to have it, for whatever
it's worth.
The ·Court: I believe counsel said it weighed a pound
and a half.
Mr. Warren: About a pound and a half.
The witness stands aside.
Mr. Warren: The evidence of Mr. Andrews in this case
would be the same as Dr. Dillow-practically the same. And
if we could stipulate that it would be-and, of course, we make
him available for cr.oss-examination, if he desires it. It might
save some time.
The Court: In other words, you aver his statements on
direct examination would be substantially the same thing as
Mr. Dillow's?
page 126 ~ Mr. Warren: As his partner, Mr. Dillow.
The Court : Do you gentlemen agree?
Mr. Haynes: Would his responses on cross-exan1ination
be substantially the same?
Mr. Warren·: Yes, sir.
Mr. Haynes: We would stipulate that cr,oss-examination
also 'voulcl be a. part of .the record.
The Court: Is that agreeable to you, Mr. Locke?
Mr. Locke : Yes, sir.
The Court: Do you gentlemen rest?
:h1:r. Warren : Yes, sir.
Mr. Turk: Your Honor, a.t this time, without going into
all the authorities, counsel for Nationwide would respectfully
submit-move the Court to strike out Nationwide as a Defendant in the case of Dillow & Andrews. In addition to all
the grounds I have previously assigned, I would like to point
this matter out to the Court: The evidence here of Mr. Dillow
and Andrews-they were originally engaged by Federal Mutual to defend and do smne work for them; and Federal Mutual later on, some time in the course of the thing, dropped
them like a hot potato and turned it over to another law finn
in Roanoke-and has not even paid them for the services they
performed up until the time they quit. There is
page 127 ~ no evidence from Dillo'v and Andrews to the effect that they had any dealings at. all with Nationwide. Nationwide has never been in it, as far as they are
concerned; and all of the grounds that they have previously
assigned about Wickline not being in th~ automobile-not
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driving this car \vhile in the automobile-we want to renew
the motion, asserting those, and in addition, the grounds I
have just stated.
The Court: Would you want to answer tha.t, gentlemen?
Mr. "\Varren: Briefly ·Your Honor, I want to point this out
to the Court: There was a bit of confusion from-who Dillow & Andrews 'vas representing in this ma.tter; and from the
questioning of Mr. Locke, Claude 0. vVickline 'vas the Inan
that was entitled to have this civil action defended here in
this Court-the action that has been brought by Owen J.
Ganoe. And neither of these insurance companies furnished
him with that defense-neitber Federal l\{utual or Nationwide-even though it's admitted here in the evidence of this
case that the chief attorney for Federal Mutual sa.t in this
Courtroom during the trial of that case, and did not raise
his voice or his hand· in the defense of Claude 0. Wickline.
The Court : This is on the motion of Nationwide 1
1\fr. vVarren: I understand that the same
page 128 ~ thing-that is equally true-if Nationwide is
liable in this case for this judgment, then they
are liable to Dillow & Andrews for their services in the
defense of the action. This is provided for in the contract.
Now if Federal Mutual, on the other hand, is the coinpany that is liable, why then, of course, Federal Mutual ,,,.ould
be liable. At this stage of the proceeding, since you have
taken the action whieh you did in the former 1notion, 've· think
it would be pr.oper for the Court to reserve a judgment until
all of the evidence is heard, and a determination of liability is
made in the Ganoe case.
The Court: It might be a little awkward if I sustained
the motion, and in the final analysis held Nationwide liableit might be a little contradictory. I think at this time I'll
overrule the motion to strike.
Mr. Turk: vVe want to note an exception.
The Court: Yes, sir. The parties-defendant 1n.ay proceed.
Mr. Turk: Nationwide is the second-named Defendant
in the suit, and we would request that Federal Mutual go
forward with their defense at this time, on two groundsthey are the first-namedpage 129 ~ Mr. Locke: I'll go ahead.
(Claude 0. Wickline, having been sworn previously in
this cause, is called to the witness stand in behalf of Federal Mutual Insurance Company.)
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DIRECT

EXA~IINATION.

By 1fir. Locke :
Q. Mr. vVicldine, you have been sworn, haven't you?
A. Yes, sir; I have.
Q. Mr. Wickline, did you come to my office in Roanoke on
April 12, exactly one year ago today ol
A. I came to your office-I guess that would be the date.
Q. vVill you stipulate it was April12, or do you want me
to put the Court Reporter on 1
Mr. Haynes: If you say that's it, that's satisfactory to
us.
The Court: Stipulated it was April12.
By Mr. Locke: (Continuing)
Q. You came to my office on April 12, 1961?
A. I did.
Q. Had you even seen me before?
A. No, sir; not that I recall.
Q. And the purpose of your coming to my office at that
time was to give me a-or the representative of Federal Mutual Insurance Company-the full and complete details surrounding this accident you had on December 16,
page 130 ~ 1960?
A. Yes, sir.
Q. And who had asked you to come?
A. Mr. ,John Detch, attorney.
Q. And when had he asked you to comeT
A. It was the night before. He had called me the night
before on the telephone, and I came the next morning.
Q. He called you the night before about seven o'clock,
didn't 'he~
A. Somewhere along there.
Q. And you got to my office the next morning about eight
or 8 :30f
A. In that neighborhood.
Q. And I ·was not expec.ting you, was I?
Mr. Turk: I object to these leading questions-I mean,
that's his witness.
The Court: I assume he's your witness, unless you are
calling him for further cross-examination.
Mr. Locke: I was ca.Uing 'him for further cross-examination, if Your Honor please.
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1tir. Turk: I object to tha.t. He bad the man on here this
morning, and fully cross-examined him, and let the man g·o.
And if he has him here now, he has 'him for his own witness.
Mr. Locke: There are any number of things
page 131 ~ that have come up since this morning.
The Court: Strictly speaking, since Plaintiff
has closed his case, maybe he is your witness. So don't lead
him too much.
By Mr. Locke: (Continuing)
Q. Did it appear to you I 'vas expecting you 7
A. No, sir; it didn't at that time.
Q. Did I have to get-make arrangements to get a Court
Reporter to take tl1at statement?
A. You did.
Q. Up until that time, had you discussed this accident in
detail and given information and facts surrounding it to any
representative of Federal ~Iutual Insurance Company?
A. No, sir; I hadn't.
Q. Did you at that tim.e bring any kind of suit papers, or
give me any suit papers?
.A. I don't recall. I don't believe I did.
Q. You don't think you did 1
A. I don't recall.
Q. Did you receive a copy of the statement that I took
from you?
.A. N.ot if-I believe 1\fr. Detch said I didn't get it. I taken
all the papers 1 have got to Mr. Detch. If he said-I believe
he saidBy The Court: (Interposing)
Q. Do /you know whether or not you got a
copy of that statement! If you don't knowA. I just don't know-no, sir; I don't.

page 132

~

By Mr. Locke: (Continuing)
Q. I show you a letter dated April 18, 1961, which has
been introduced in evidence as Plaintiff's Exhibit No. 1, addressed to you at Union, West Virginia, signed by Mr. B. G.
King-it is dated April 18-and ask you if you received that
letter?
A. If I did, I don't know of-know whether I did or not.
I left all my papers on Mr. Detch's desk. I got a. good many
of them-I do not kno,v.
Q. You do not deny receiving that letter?
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A. I wouldn't-no, sir.
Q. That letter is marked, ''Sent .registered mail. Return
receipt requested'' T
A. Yes, sir. Just like I told you, I taken all my papers
to J\£r. Detch.
Q. I show you a return receipt dated April 27.
A. Yes, sir.
The Court: What's the date of that letter f
Mr. Locke : .April 18.
J\Ir. Haynes: An~ the date of t'he return receipt 1
By The Witness:
.April 27.
Mr. Haynes: Nine days?
page 133 ~ Mr. Locke: Right.
By Mr. Warren: (Interposing)
Q. Where was the letter sent fromf From Roanoke to
Union, West ·Virginia f
.A. Yes, sir.
·
By Mr. Locke: (Continuing)
Q. I want to ask you, please, to read the last sentence in
the third paragraph of this letter of April 18, 1961.
A. (Reading) "Vle are enclosing herewith to you a copy
of this statement which was given by you freely and willingly and under oath.''
Q. And do you remember now whether you got a. copy of
that statement?
A. It's like I tell you-if I did, I taken it and given it to
Mr. Detch. I don't have the papers. I suppose I got the
papers. I got several of them.
Mr. Warren: May I see that just once more?
(!fir. Locke passes letter to J\£r. Warren.)
Mr. Warren: (Indicating) Look how that letter's folded.
I'd like for you to look how it's been folded for the envelope,
if that page went 'vith it.
J\£r. Locke: Mr. Warren, I'd also like to point out for the
Court-wl1ere is the statement I had 7 Where is the original
statement?
Mr. Warren: I handed it to the Court.
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page 134

~

By Mr. Locke: (Continuing)
Q. (Indicating paper to witness) Is that the
statement you made to me Y
Mr. Turk: I object to that. He can question him about
this accident. If it contradicts anything that he said at the
moment, he can use that to contradict him. We never crossexamined him on t'ha.t, and I object to that coming in now.
The Court: I expect the proper way would be to question
him with reference to that.
}lr. Locke: I was trying to save time. I wanted to put
the whole statement in.
Mr. I-Iaynes: We object to that.
:Nir. Turk: We also object to that. He's been cross-examined already by counsel for Federal 1\futual as to the
statements.
The Court: In the Plaintiff's evidence Y
Mr. Haynes: He has already been questioned at length
concerning certain alleged statements.
The Court: In the face of the objection, we'll have to proceed by asking him any questions you want to, I'd say. Let's
don't cover any ground that was covered this morning.
Mr. Locke: I believe that's all.
CROSS EXAJ\ITNATION.

page 135

r By Mr.

Turk:
Q. You saw Mr. Dillo"r, didn't you, just a few
days after the accident happened?
A. Yes, sir; I did. That was on the criminal, I believe at
the time.
Q. And any and all information fhat he asked you from
the time that you first saw hhn, until the time of the trial, you
freely ga.ve it to him f
A. Yes, sir.
Q. Any and all things tha.t he asked you, you told him?
A. Yes, sir.
Q. And if he was representing Federal Mutual, you didn't
keep from him anything that you told to Federal Mutual, did
youf
A. No, sir.
Q. All right.
The witness stands aside.
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a witness of lawful age, called in behalf of Federal Mutual
Insurance Company, after being duly sworn, testified as follows:
DIRECT EXAMINATION.
By

~fr.

Locke :

Q. State your name and address, please sir.

A. Stanley Broyles, Ballard, West Virginia.
Q·. Will you speak up now, so we can all hear you?
A. Ballard.
page 136 ~
By Mr. Haynes: (Interposing)
Q. What was your address?
A. Ballard, West Virginia.
By Mr. Locke: (Continuing)
Q. What do you do!
A. I work for Valley Motors in Narrows, Virginia..
Q. On December 16, 1961, where were you working?
A. Wick Chevrolet Corporation in Union.
Q. What were you doing for Wick Chevrolet?
A. Automobile body mechanic.
Q. How long had you been there 1
A. Well, approximately, I worked altogether around sixteen months.
Q. On the morning of December 16, 1960, approximately
what time did you get to work?
A. Eight o'clock.
Q. That was at Wick Chevrolet at Union, West Virginia?
A. Yes, sir.
Q. Tell me, please sir, did you see Mr. Claude 0. Wickline
that morning?
A. Yes, sir; I did.
Q. Approximately what time did you see him?
A. I'd say around nine or nine-thirty.
Q. What was he doing?
page 137 ~ A. He come back through the shop.
Q. HowwasA. Walked back through the shop and checked through
the shop.
Q. How was he dressed?
A. I believe he had a. suit on-I 'm not positive. I believe
he was dressed in a dress suit.
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Q. Did he have a tie on f
A. I believe he did.
Q. Do you know how long he stayed there at the place of
business that morning~
A. No, sir; I don't.
Q. Yon say you don't know?
A. No, sir.
Q. "\V'hen did you next see him on that day?
A. The next time I saw him, I sa.w him at the Central Cafe
in Rich Creek.
Q. What time of day wa.s that 1
A. I'd say it was between a quarter to twelve-twelvethirty and a quarter to one, because I didn't leave Union
till twelve o'clock, and I had thirty miles to drive. I'd say
it was around a quarter to one.
Q. I-Iow did you happen to go to the Central Cafe?
A. I stopped there to eat.
Q. Where were you going?
page 138 ~ A. I was hunting some parts for a wrecked
car-used parts.
Q. A wrecked car you had in the vVick Chevrolet?
A. Yes, sir.
Q. And where was Mr. Wickline when you first saw him
there in the Central Cafe T
A. Well, sir, the first I saw of ~{r. Wickline, he was walking back through tl1e hall-I presume 'he'd been to the restroom ; he was coming from that direction.
Q. And who else did you see there?
A. 'Veil, it was quite a lot of people in there-the place
was full of people. I remember 1\fr. G.a.noe, I remember Mr.
Lambert, I remember l'Ir. Robinson, I remember Curly Wilburn. Quite a number of people in there-the place was full
of people.
Q. Were Ganoe and Lambert and Wickline together, or
what were they doing f
A. "\\7 ell, sir, I never saw Wickline with-together with
Lambert and Ga.noe-together. V\Then I walked in and sat
down at the counter, Mr. Ganoe was sitting in a booth and
Mr. Lambert was leaning over the back of the booth and' talking to Mr. Ganoe.

By Mr. Turk: (Interposing)
Q. Who was leaning over the booth?
A. Mr. Lambert was leaning over the booth.
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By Mr. Locke: (Continuing)
Q. Go on and tell what you did, and what
page 139 ~ transpired while you were there f
.A. Well, 1\{r. Wickline saw me at the counter;
he come over and sit down beside of me and asked me what
I was doing and what my business was there, and I told him .
.And so we set and had a general conversation, and I told
him what my business was, and where I was headed-and
the general conversation along that line. l-Ie also asked me if
I knowed Mr. Lambert.
Q. Referring to Mr. Paul Nathan LambertY
.A. Yes, sir.
Q. .And whyA. We called him ''Buss' '-that 'vas the nickname.
Q. BussY
A. Yes, sir.
Q. And why did be ask you this 1
.A. He said, "He was trying to trade cars with me.''
Mr. Haynes: We object to that.
Mr. Turk: We also object to that.
The Court: Just a minute.
Mr. Locke : This man is testifying to a conversation he
had with Mr. Wickline-the same as Mr. Ganoe testified.
The Court: Wickline's a. party to the second suit? Wait
a minute. I'm sorry.
Mr. Locke: No, sir.
The Court: I'll sustain the objection.
page 140 ~ Mr. Locke: If Your Honor please, this man
can testify as to what transpired there in the
Central Cafe, and what Mr. Wickline said to him, and what
he heard said by the other parties.
The Court: On what grounds? T·hat's hearsay.
Mr. Locke: He's saying what somebody said to him-not
what somebody told them. This man is testifying as to a
direct conversation he had with Mr. Wickline.
Mr. Haynes: Neither of those gentlemen are parties to
the suit.
Mr. Locke: That doesn't make any difference. It's simply
a conversation that he had with these people, which he had
directly. There's no hearsay involved in it, if Your Honor
please.
Mr. Haynes: Mr. Wickline is right here, Mr. Ganoe is
here.
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The Court: That is a conversation between this witness
and Wickline?
By The Witness:
That's right, sir.
The Court: And Wickline bas been on the stand Y
By The Witness:
I never talked to 1\:fr. Lambert whatever-only spoke to
him.
Mr. Andrews: Give us a minute, please sir.
l\{r. Turk: He's purporting to tell the Court
something that Wickline told him, which is certainly hearsay no"r-it's self-serving.
J\.fr. Locke: There isn't any hearsay. He's testifying to
a conversation which he had with Wickline.
The Court: If Wickline denies the conversation, you can
contradict him.
Mr. Locke: I am not attempting to contradict him.
The Court: All right. Then Wickline is the best evidence
-and he's here.
Mr. Locke : But if you put "\\7ickline on the stand and
he says what they said, they are going to say it's self-serving.
This isn't self-serving-this is an independent conversation
the witness had with 'Vickline.
The Court: Let's see1\fr. Locke: All I'm trying to get him to sayThe Court : Get him to say wha.t 'vas said.
l\1r. Locke : -is what transpired in the Central Cafe-and
he has a right to testify to that. Mr. Ganoe testified to the
very things that transpired.
The Court : Ganoe is a party to the suit, and Wickline is
a party to the other proceeding.
Mr. Locke: They have got to claim through that.
Mr. Turk: We except, if it would please the Court.
page 141

~

page 142

~

By 1\:fr. Locke: (Continuing)
Q. Tell me, please, what conversation you had
with Mr. Wickline Y
A. I already told you Mr. Wickline told me, if I knowed
Mr. Lambert, and what kind of a fellow he was. And I told
him I knowed him for years and years, and as far as I knowed,
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he was a good boy. He said, "I'm trying to trade cars with
him,'' and that was as far as the conversation went.
Q. That was from about 12:30 or a quarter of one'
A. Around a quarter to one. I left Union at twelve o'clock
to go to Rich Creek.
Q. And then what 'happened? vVho left the cafe first t
A. Well, sir, Mr. Ganoe and Mr. Lambert went out-they
got up and went towards the door-I presume they went outside. And wasn't but a few minutes till Mr. Ganoe come back
in and he said to Mr. \Vickline, he said, ''If you are going
with us, and try the car, come on. Buss is waiting on you.''
Q. "If you are going with us-''
A. -''Buss is waiting· on you' '-exact words he said.
The Court: I didn't hear the witness make the statement
in this way.

Q. You said Mr. Ganoe and Mr. Lambert went out?
A. Yes, sir.
Q. And Mr. Ganoe came hack to the front door-came back
on the inside, and walked up to the counterpage 143

~

Mr. Haynes: Let him ask the witness what he
said.
Mr. Locke: I didn't think it would hurt.

By Mr. Locke: (Continuing)
Q. What did ~Ir. G,anoe say~ He said, "Mr. Wickline, if
you are going with us, and try tl1is car, come on. Buss is waiting on you" Y
Mr.
The
dence.
Mr.

Haynes: We object to that. It's hearsay.
Court: It's objectionable from every rule of eviI reserve my opinion on that. Go ahead.
Turk : We except to the ruling of the Court.

By Mr. Locke: (Continuing)
Q. And then what happened?
A. Wickline went out with Mr. Ganoe. After that I don't
know what happened. They had the 'vreck-that 's as far as
I went.
Q. Did you hear any other conversation?
A. No, sir; I did not.
Q. About how long was it after you arrived at the restaurant until they left?
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A. Well, approximately, I'd say, fifteen minutes.

Mr. Locke: Tha.t's all.
CROSS

EXA~IINATION.

By Mr. Haynes :
Q. }.fr. Broyles, who talked to you about this case, and
about what your testimony was going to be f
page 144 ~ A. The only talk that I have 'had is I n1ade
an affidavit in Mr. Locke's office in Roanoke.
Q. How did A!r. Locke find out that you knew anything
about that?
.A. I presumed ~{r. Wickline told him. He talked to me
in Rich Creek.
Q. When did you make an affidavit to IVIr. Locke in Roanoe?
A. I don't know the exact date; I don't know, sir.
Q. You have no idea~
A. No, sir ; I couldn't tell you.
Q. Was it a year ago, six months ago, thirty days ago f
A. It was a year ago, approximately-a year, I'd sa.y.
Q. Were you summoned as a witness in the trial of any
of these actions?
A. No, sir.
Q. T'hat have been brought concerning the injury and death
that came out of this wreckY
A. No, sir.
Q. This is the :first time you have put in an appearance
to testify in this matter in any regard; is that not correct?
A. That's right. I was here during the trial, but I was
not put on the stand.
Q. Who had you here?
A. Mr. Wickline had me here.
page 145 ~ Q. And didn't see fit to use you?
A. I guess not. They didn't use me.
Q. Did you see them drinking beer in the restaurant?
A. No, sir; I did not.
Q. You didn't see that Y
A. No, sir.
Q. Let me ask you this: If Mr. Ganoe and Mr. Wickline
have testified contrary to what you have said here today as
to what transpired, who would be in the better position to
know what transpired?
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Mr. Locke: I object to that question. On a hypothetical
point, I don't think it's correct. I don't think Mr. Wickline
testified contrary to what this man said. I don't think Mr.
Ganoe testified contrary, either. They were talking.
1\f:r. Haynes: The record will speak for itself.
The Court: Let him answer the question.
By The "'\Vitness :
·well, how was that question Y
1\fr. Locke: I '11 except to the Court's ruling, if Your
Honor please.
1\'Ir. Haynes: Let me put it this way, and I '11 withdraw
the question, if I may.
By Mr. I-Iaynes: (Continuing)
Q. Mr. Ganoe has testified in this case. Would
page 146 ~ he not be in a better position to testify as to what
he said when he came back in the restaurant than
what you now say that he said Y
A. Offhand, I wouldn't say that, sir.
Q. You wouldn't say that?
A. I can hear as Mr. Ganoe can-and I was sitting there
eating.
By The Court: (Interposing)
Q. 1\fr. Ganoe was doing the talking?
A. And I was listening·-and it's not any interest for me to
tell a lie for anybody. I am sure I am not hea-r to tell a lie
or misinform. I am telling exactly the way I heard it.
By 1\fr. Haynes: (Continuing)
Q. The same is true about 1\fr. Wickline? If Mr. Wickline
has testified at variance from what you said, you don't consider him to be in a better position to testify concerning those
facts?
A. I'll make the same answer I made about 1\fr. Ganoe.
Q. You made the same answer about Mr. Wickline?
A. Yes, sir.
Q. Who took you to Roanoke?
A. Mr. Wickline.
Q. Did you ever talk to Mr. Crews about this case?
A. No, sir.
Q. You never talked to him?
A. No, sir.
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Q. Did you go over with Wickline to give this
statement on the 12th of April at the same time
he went?
A. I don't know about that. l-Ie didn't give me any statement at the time I was there.
Q. You didn't go with Mr. Wickline on the occasion when
you made the statement to Mr. Locke?
A. Wickline took me to Roanoke at the time I made the
statement to Mr. Locke. That's the only time I have been
there.
Q. How did Mr. Locke-you say Mr. Locke found out
through Mr. Wickline you knew about it Y
A. I presume he did.
Q. You presu1ne he did Y
A. I don't know.
Q. Did you tell anyone else from Federal Mutual about
this case, other than Mr: Locke 1
A. No, sir.
Q. You tell the Court you talked only to Mr. Wickline and
to Mr. Locke concerning this statement that you had made?
A. No, sir. I talked to several individuals-people that
would talk-would-well, I couldn't recall ·no na.me. I have
talked to several people that was-about this accident, and
told exactly what I heard what was said.
Q. Did you talk to 1\{r. Dillo'v about it?
A. No, sir; I did not.
Q. You never talked to Mr. Dillow about itt
A. No, sir; I did not.
page 147

~

page 148

~

Mr. Haynes: Now there's been testimony, or
it has been said that sworn statements were made
by this man. Yve would like to have an opportunity to see
that, simply for the purpose of establishing· the date when
he made this trip to Roanoke.
Mr. Locke: I 'II be glad to put it in evidence, if I can put
it in Wickline's.
:Afr. Turk: V\T e are not asking it to be in evidence.
The Court: Give them the date.
Mr. Locke: The date was April 18, 1961.
By Mr. Haynes: (Continuing)
Q. Am I correct in your testimony, that you were subpoenaed as a 'v-i tness to testify here in Giles County as a witness
on behalf of the Defendant, Mr. Wickline, in the case of Ganoe
against Wickline?
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A. Subpoenaed-what does that meant
Q. That's a sununons.
A. No, sir. I have never been summoned-! have never
been issued a summons officially. I was working in Alderson;
Mr. Wickline called me and asked 1ne if I would come, and
I told him that I would.
Q. I misunderstood your testimony. I thought you said
you'd been summoned as a witness, but did not testify~
A. I said I was here at the trial, but I was not put on the
stand.
page 149 ~ Q. You just sat in the Courtroom while the
trial was going on?
A. 1\fr. Wickline called n1e at the place I was working-at
1.\Hller Ford in Alderson, Vvest Virginia-Yr. Wickline called
me the day before and asked me if I could be here at the trial,
and I told him I could.
Q. Were you subpoenaed as a witness at either of the two
trials in Monroe County, West Virginia~
A. No, sir; I 'vasn 't.
Q. Do you know for what purpose they were going to
Peterstown on that occasion~
A. No, sir.
Q. You don't know¥ And ydu don't kno'v what transpired
after they left the restaurant?
A. No, sir; I do not..
Q. You never heard any conversation between Lambert and
Wickline?
A. No, sir; I did not.
Q. ·You don't know 'vhat they talked about?
A. No, sir; I don't.
Mr. Haynes: That's all.
Mr. Warren: No questions.
The Witness stands aside.
B. G. lUNG,
page 150 ~ a witness of lawful age, called in behalf of Federall\futual Insurance Company, after being duly
sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Locke:
Q. You are Mr. B. G. King?
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A. That's correct.
Q. \Vhat do you do, :Mr. King~
·
A. I am a Branch Office Clain1s :nfanag·er for Kemper Insurance, one of the companies I am representing, as the Federal Mutual Insurance Company.
Q. You supervised the handling of the accident that Mr.
Claude 0. Wickline had on Dcember 16, 19601
A. I did ; yes, sir.
Q. Did you have occasion to contact :Mr. Dillo'v with regard
to this ma.tter shortly after it occurred 1
A. Yes, sir. I had several telephone conversations with
1vlr. Dillow.
Q. You recall 'vhen you first talked with him¥
A. The first occasion was somewhere around January 12,
1961. I'd been notified by 1\fr. Corliss Cre,vs, our Beckley,
West Virginia representative that the criminal hearing on
this case was set for January 13. Therefore I recognized
that there was a time lin1itation, and 've needed and wanted
to have a Court repoTter present to take down that evidence.
So I took the occasion to call Mr. Dillow on the phone and
to verify that he bad been employed to reprepage 151 ~ sent Mr. 'Vicldine on the criminal side of the case,
and to explain to him my interest in the case on
behalf of Federal Mutual. I requested and asked if 'he could
arrange for a reporter, to provide one. It was during that
conversation I was advised that the original bearing set for
the 13th was continued until January 27.
Q. Now at that time did you employ Mr. Dillow to represent the interest of Federal 1\tlutual Insurance Company!
A. Yes, sir; I-No, sir; I did not. I had no occasion to.
Q. At that time had you or any of the representatives of
the Federal 1\futual Insurance Company been able to contact 1\fr. Claude 0. Wickline T
A. I am not sure whether 1\fr. Crews had been in touch
with 1\fr. Wickline or not. I am under the in1pression he 'had.
Otherwise, we would not have known the hearing was set.
Q. Have you been able to get from 1\fr. Wickline information concerning this accident¥
Mr. Turk: I object to that as leading. It's his witness
here, and he's leading him.
The Court: Well, leading him a little bit might shorten
this thing a little bit. Perhaps Mr. King better state what
his actions were.
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Mr. Locke: All right, Judge.
The Court : From his memory, he can state it.
By Mr. Locke: (Continuing)
Q. Tell me when you next had contact with J\IIr.
Dillow, what the purpose of it was, and then just
go on right ahead and tell what transpired.
A. During the early part of February, I had occasion to
contact Mr. Dillo'v by telephone ag·ain. I had been advised
by 1\Ir. Crews, our representative in "'\Vest Virginia, that he
had attempted on numerous occasions to interview and have
contact with Mr. Wicklinepage 152

~

Mr. Turk: 'Ve object to that. They can have Crews here.
}.{r. Locke: Crews is here, and he's going to testify.
Mr. Turk: I don't think he ought to be testifying as to
what ·Crews said.
The Court: If you vouch the fact that Crews will testify,
that mig·h.t save time by going ahead. Of course, tbat is
hearsay evidence, strictly speaking.
By Mr. Locke: (Continuing)
Q. G,o ahead and try not to sa.y anything anybody else told
you. Tell 'vhat you know, and what you did.
A. This accident occurred in December, and it was the
early part of February, and we still did not have the benefit
of an interview with :Nir. Wickline. We had not been able to
obtain information from him pertaining to the accidentthings of that sort. I was aware of fhe fact tha.t 1Ir. Dillow
represented him· individually on the criminal charges. So
the next contact. I had with Mr. Dillow was to
page 153 ~ contact him and ask for permission to see if we
could agree-if we might be permitted to interview his client Wickline in West Virginia.
Q. And did Mr. Dillow-I'm looking at Federal Mutual
Exhibit No. 1-did ~{r. Dillo'v at that time write 1\fr. Wickline1
A. No, sir; I don't believe he did. It. was not until late
in Febraury that he had occasion to write ~fr. Wickline-on
February 24, to be exact, and sent a copy to us at Roanoke.
During the interim we still had not received the interview
from Wickline. We went back to 1\fr. Dillow and asked him
to write the letter for us, which be agreed to do.
Q. Then did your representatives make further attempt
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to contact Mr. vVickline and -obtain ·information surrounding
this accident from him?
A. Yes, sir.
Q. And can you tell us, please sir, when was the first time
that any representative of Federal Mutual obtained information from Mr. Wickline?
A. April 12, 1961, to my knowledge.
Q. Who was that?
A. Yourself, John Locke in Roanoke, Virginia.
Q. Prior to that time, April 12, 1961, had you ascertained
that a suit had been filed in Monroe County, West Virginia?
A. I was aware that a suit had been filed there; yes, sir.
Q. Were you also aware that a suit had been
page 154 ~ filed in Giles County, Virginia Y
A. Yes, sir; I was aware of litigation here, also.
Q. And can you tell us who the suit in Giles County, Virginia was against?
A. The suit was brought by Ganoe against the Lambert
Estate, and also ·v\7ick1ine.
Q. And did your company have a. policy covering the Lambert Estate 1
A. Yes, sir.
Q. And did you have any type of coverage defense insofar
as the Lambert Estate was concerned?
A. No, sir.
Q. And before you turned your file over to me, didn't you
call Mr. Dillow and discuss that matter with him f
A. Yes, sir.
Q. Tell us, please sir, what you discussed with him and
what you told him.
A. I told Mr. Dillow there appeared to be a. confl.ict of interests, and that the company felt that we should refer this
case to your firm in Roanoke to represent our interest, insofar as the Lambert Estate was concerned. We were handling
the case of C. 0. Wickline under a permanent reservation of
rights letter-final reservation of rights letter.
Q. And did your company write that reservation of rights
letter-wl1ich is Exhibit No. 2, dated March 30,
page 155 ~ 1961-to Mr. Wickline?
A. Yes, sir.
Q. And then did you follow that up with one on April 6,
1961?
A. Yes, sir; that's when I received the Ganoe papers.
Q. And then I refer you to a letter of April 18, 1961 to
:h1r. Claude 0. " 7ickline, and ask you what this letter is?
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A. That letter is a disclaimer letter, wherein we advised
him that we were disclahning coverage, and would not be
in a position to provide him the benefits or protection of our
contract.
By The Court: (Interposing)
Q. What's the date of that letter?
A. April 18, 1961.

-·

By Mr. Locke: (Continuing)
Q. Was that wr-itten after we had had the benefit of obtaining a sworn statement from Mr. Wickline?
A. The one you obtained in April.
Q. vVith the letter of that date of April 18, 1961, did you
send that registered mail to ~:fr. Wickline?
A. Yes, sir ; I did.
Q. Is this a receipt' (Indicating to witness)
A. Yes, sir.
Q. For the registered mail Y
A. Federal 1\iutual Receipt No. 5.
page 156 r Q. Was there an enclosure from-"rith that letter of April 18, to Mr. Wickline?
A. We sent him a copy of the sworn statement he had
given you on April 12.
Mr. Locke : I believe that's all.
CROSS EXAMINATION.
By Mr. Warren:
Q. Mr. King, you are the Branch Office Claims 1\fanager
of Federal Mutual Insurance Company located in Roanoke, I
believe?
A. Yes, sir.
Q. You were in that office-Manager of that firm on December 16. 1960?
A. Yes, sir.
Q. "'\'Tho is Mr. Campbell that works for Federal Mutual
Insurance Company?
A. Mr. Campbell is a claims adjuster-investigator in the
Roanoke branch office.
Q. Does he work out of your office?
A.. Yes, sir.
Q. Does he work directly under you?
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A.
Q.
A.
Q.

Yes, s1r.
Is he responsible to you?
Yes, sir.
Are you his immediate superior?
A. That's correct.
page 157 ~ Q. At the beginning of your evidence, you
stated that you called l'Ir. J. L. Dillow, of the firm
of Dillow & Andrews; give us that date again, please sirT
A. On or about January 12.
Q. On or about January 12 you firstA. Or it could have been the eleventh or tenth.
Q. I believe y.ou also stated upon direct examination that
when you talked to Mr. Dillow on that day you were talking
to him about a criminal trial which was in the offing; that you
also talked to him about making a record in the criminal case,
and that you had no reason to talk to him about representing
your company?
A. That's correct.
Q. That is correct?
A. Yes, sir.
Q. Did you fron1 that date forward to this date discuss
with Mr. Dillow a.t any time the firm of Dillow & Andrews representing Federal J\1utual Insurance Company?
A. No, sir. I had no occasion to. It is not necessary for us
to employ outside legal counsel until litigation is filed. And
in this case litigation would be filed in Giles County.
Q. You did not talk with him about representing Federal
Mutual?
A. No, sir.
Q. Now during the interin of time following J a.nuary 12
down to the trial dates of the case of Ganoe VS
page 158 ~ Wickline, did you l1ave Mr. Campbell of your office call on the firm of Dillow & Andrews on numerous occasions?
A. Not numerous. I asked him to make contact with Mr.
Dillo·w's office-and had discussed that subject 'vith Dr. Dillow.
Q. Therefore, Mr. DillowA. May I finish, please T
J\fr. Locke: Let him answer the question.
The Court: Just a minute. Let him answer the question.
And if he wants more time, he may ask for it.
A. If you put numerous times in it, no.
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By Mr. Warren: (Continuing)
Q. How many times did Mr. Campbell call on the firm of
Dillow -& Andrews subsequent to January 12~
.A. I am not-my knowledge-! don't believe I am in a position to answer that question.
Q. Was it more than once'
lvir. Locke: I am going to put Campbell on.
.A. Campbell's going to testify.
Q. I am asking you .
.A. I don't kno,v.
Q. He called several times, is that right?
.A. That is a fair estimate; yes, sir. I am sure he called
at Mr. Dillow's office at least three or four times.
Q. For what purpose did he call at the law office of Dillow
& Andrews~
.
page 159 ~ A. Initially to follow up to see if a Court reporter had been arranged for ; further, we were
having difficulty with Mr. 'Vickline-we couldn't make contact with him; he was reluctant to discuss the case with us;
refused to talk to our representative at Beckley. So we had
occasion to stop in and see Mr. Dillow to ask him if he would
-on one occasion-write a letter to Mr. Wickline, which I
believe he did on February 24, in Mr. Campbell's presence.
We also saw him-my file reflects there was an exchange of
information between Mr. Campbell and Mr. Dillow as to
witnesses, and things of that sort.
Q. Subsequent to January 12, did not Mr. Campbell report
to you on several occasions the investigation that he had
made at the law office of Dillo'v & Andrews, from which he
had received all of the information that you were requesting
from Mr. Wickline?
A. No, sir.
Q. Subsequent to January 12?
A. No, sir.
Q. That was the date. Was not the firm of Dillow & Andrews keeping you informed as to the evilence, as ~Ir. Wickline knew it, in this case t
A. No, sir.
Q. 'Vere you ever at the office of Dillow and Andrews with
Mr. Campbell?
A. No, sir.
page 160 ~ Q. Mr. J{ing, on January 27, 1961, lvfr. J.
Livingston Dillow wrote a letter to Mr. Waid I-I.
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Ballard, III, of Peterstown, West V.irginia, of w'hich Mr.
Ballard has already testified, and from the letter it appears
that a copy was sent to you at Roanoke?
A. That is correct.
Q. Did you receive a copy of that letter?
A. I did.
Q. Will you read it to the Court, please sir?
A. (Reading)
''Our client, Claude 0. Wickline has sent us your letter to
him under date of January 24. As I previously advised you,
we have been retained by the insurance carrier of Mr. Wickline to represent his interests in connection with aU matter
pertaining· to claim liability alleged in this matter. As you
have been advised the criminal proceedings will be tried in
the County Court of Giles County at Pearisburg, Virginia,
on February 6, 1961. ''
It's .a copy of the letter to Mr. Ballard.
Q. Did you reply in any way to the letter1
A. I think I did-not to that letter. I acknowledged a letter
from him that enclosed a copy of that letter to me.
Q. You acknowledged a letter to whom 1
A. 1\tlr. Dillow wrote me a letter, ~ending a copy of this
communication.
Q. And you acknowledged that letter to lv[r. Dillow?
A. Mr. Dillow.
Q. The letter 1\tlr. Dillow wrote you?
A. He wrote me an original and enclosed with
page 161 ~ that communication wa.s that letter from Mr.
Ballard.
Q. When you wrote 1\fr. Dillow, did you in any way indicate to him that it was not your. understanding that he was
representing your company?
A. I wrote Mr. Dillow and thanked him for the letter. I
believe he also mentioned in the communication, if my memory serves correctly, he was sending me an original .and one
copy of a deposition and was asking how many copies of the
deposition we wanted, and the Court reporter we had requested, and there was another paragraph in the letter-I'm
sure he has a copy of it.
Q. You did receive from Mr. Dillow, or from the Court
reporter -a copy of the transcript of the preliminary hearing
in the criminal case?
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A. I received-eventually we did receive a copy. I don't
know whether it was in a communication or not.
Q. Mr. King, if it was your understanding that the law
firm of Dillow & Andrews was not representing Federal Mutual Insurance Company, why did you deem it important to
talk to him over the telephone subsequent to the preliminary
hearing of the criminal case, and inform him as you say,
that you considered that there was a conflict of interests in
Mr. Dillow representing Claude 0. Wickline and Federal
Mutual Insurance Company, and that as a result of it, you
had assigned the :file to the :firm of Gentry, Locke & Rakes?
A. Because it had been our intention if and
page 162 ~ when civil litigation was brought in Giles County,
to use Mr. Dillow's firm to represent us in that
litigation.
Q. Had you given that information to Dillow & Andrews T
A. I think we had more or less discussed that.
Q. Did they understand it that way?
A. It was conditional that if litigation were brought in
Giles County-! think we discussed about it at one time on
the phone; yes, sir.
Q. Litigation was brought in Giles County, was it not?
A. That's. when I was contacted by Dillow.
Q. Can you explain to the Court where there was any conflict of interests in Mr. Dillow and Mr. Andrews representing Claude 0. Wickline in a civil case and in a criminal case
that was pending here?
A. It appeared quite obvious to us at the time the litigation
was brought in Giles County in view of what transpired before over in West Virginia, that Mr. Wickline had not turned
the suit papers over to us, he had avoided our representative
on numerous occasions, that we had already received-and
from a reservation of rights letter, we could visualize the day
possibly arising where it would be necessary to disclaim
coverage to him.
Q. When was litigation commenced in Giles County in the
Ganoe VS Wickline case?
A. I don't know that I recall the date.
Q. This matter had already been commenced in
page 163 ~ Monroe County-litigation had been commenced
in Monroe County?
A. That's correct.
Q. And it was for that reason you thought there would
be a conflict of interests here, I assume Y
A. I didn't say that.
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Q. You don't know when the litigation was commenced in
Giles County?
.
A.. I can take a guess at .it for you, Mr. Warren. I would
say the litigation here commenced some time around the last
part of 1\Iarc'h, if I had to guess the date. And the action over
in West Virginia was, if I am not mistaken, somewhere
around March 11.
Q. That was J\.Iarch 11 f It was conunenced in Virginia
the 27th. For your information, March 27 was the last
part of March. Now what is your thinking as to the conflict
of interests that you claim to have existed at the time between Mr. Dillow's representations and the criminal case and
in the civil case here in GJles County?
A. I just answered that for you. I'll attempt to do it .again.
In the Ganoe case the Lambert Estate had been sued, and
also Mr. Wickline. We owe a defense to the Lambert Estate
-there wasn't any question about it. There was a defenseor no policy violation involved. For C. 0. Wickline, we were
handling his case under a reservation of rights letter, and
had been handling it since March 20-tbe litigapage 164 ~ tion over in West Virginia. We had already reserved rights from Mr. '\Vickline on that litigation. Therefore, when this situation arose, and Mr. Dillow
was representing Wickline on the criminal side of the case
and individually, then we did not feel 've could use the Dillow & Andrews fi-rm for that reason.
Q. 'Vasn 't the evidence the same?
A. What evidence?
Q. Wasn't the evidence-wouldn't the evidence have been
the same in the case, no matter whether Mr. Dillow was representing both Lambert-the Lambert Estate and vVickline
interests?
A. Are you asking me what the evidence would be in a
tort case?
Q. Wouldn't the evidence in the case be the same no m.atter
who was representing the Defendant?
A. I would assume the evidence in the tort case would have
nothing to do witl1 the contract action.
Q. If that had not been a -policy defense, as made by you
would you have represented both Wickline and tbe Lambert
Estate here in tl1e Virginia Court?
A .. v\That do you mean by that, 1\fr. Warren?
Q. You clain1 that be~ause of certain policy defenses that
you had to consider denial of coverage here, and that a con-
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flict arose as between the defense of the Lambert case and
the defense of the ~Vickline case, as I understand it~
page 165

~

:1\{r. Locke: That's getting him all confused.
Mr. Warren : I am the one who is confused.
Mr. Locke: He felt it was a conflict of interests beween
Mr. Dillow representing "\Vickline individually and Federal
Mutual at the same time.

By The Witness:
That's the conflict.
1\{r. Turk: I want him to answer the question. I am interested in hearing the answer to that question.
By T·be Witness:
I don't know, either.
~Ir.

Turk: I thought I understood it.

By The Witness:
There is a conflict between the Lambert-there was a conflict between Mr. Wickline and the Federal Mutual.
Mr. Warren:

That's all, Your Honor.
CROSS EXA:MINATION.

By Mr. Turk:
Q. Mr. King, as I understood it, early in January you
called Mr. Dillow and asked him to have a Court reporter
to take down the evidence in the criminal hearing, didn't you Y
A. I called Mr. Dillow, yes, around January 10, 11, or 12,
somewhere.
Q. And asked him to arrange to have .a Court reporter here
to take the evidence down'
page 166 ~ A. Let it be known we had a desire to have a
reporter when the case was set for trial.
Q. I'm asking you to answer. Didn't you tell him to get
you a Court reporter l1ere to take do'vn the evidence Y
A. I requested him, Mr. Turk.
Q. To get you a Court reporter to take it downY
A. Yes, sir.
Q. All right. And you paid the Court reporter?
A. Yes, sir.
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Q. And you had Mr. Dillow send the transcript to you?
A. Yes, sir.
Q. And Mr. Campbell consulted with Mr. Dillow-you say
you don't know the number of times, but on several occasions~

A. Yes, sir.
Q. And anything that you wanted to know, Mr. Dillow
could give to ~~r. Campbell t
A. You 'II have to ask Mr. Campbell about that.
Q. vVhen you decided to take the case away from 1\tfr. Dillow, for something, you felt that you owed him some explanation, and told him you were engaging Gentry, Locke & Rakes
because it made a possible conflict of interests-a possible
conflict of interests had developed?
A. That's correct.
Q. And then did you ~ask him to send any portion of his
file or anything to you, or Mr. Rakes?
page 167 ~ A. He had no portion of our files; he had nothing from us I know of.
Q. He had correspondence backwards .and forwards, hadn't
he?
A. There was nothing other than just straight letters.
Q. That's all you had gotten?
A. He had no file from us, ~{r. Turk.
Q. You had the letter that you l;lad received from him on
January 23, that he wrote to Ballard, in which he informed
Ballard he was representing you, didn't he?
A. That's correct.
Q. And you never disclaimed that to Ballard or Dillow,
either, did you?
A. The representation? I replied to Mr.Q. Did you disclaim Mr. Dillow's representation to either
-to 1\fr. Dillow or Mr. Ballard f
A. Mr. Dillow's last communication was to Mr. Ballard.
Q. And 'vith a copy to you, wasn't it?
A. I received a copy.
Q. And it showed down there that Dillo,v sent you a copy?
A. He "rrote an .original letter along with that, in which
he sent me several enclosures.
Q. Didn't you get a copy of the letter that be sent to Ballard, and it showed down on your copy that you
page 168 ~ had received a copy of the Ba.llard letter?
A. Yes.
Q. And you kne'v tha.t Mr. Ballard knew that you had re·
ceived the copy of the letter, didn't you?
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A. I assu1ned so.
Q. Did you disclaim to ~Ir. Ballard that Mr. Dillow was
representing you Y
A. I 'had no duty to disclaim to Ba.llard.
Q. You had seen the letter in which he did represent you,
didn't you Y
A. Yes, sir.
Q. And you never denied that letter, did you?
A. I acknowledged his letter.
Q. Did you deny it Y
A. I wrote 1\{r. Dillow a letter.
Q. Did you deny the representation?
A. (Pointing) There's a copy of the letter that he has,
if you want to put it in evidence.
Q. I'm a.sking you, did you ever deny it?
A. I did not.
Q. You did not?
A. I did not.
Q. Did you ever deny this to Dillow Y
A. Yes, in the letter that I replied to him.
Q. What date?
page 169 ~ A. Shortly after that, I am sure-a day or
two.
Q. Well now, I want to ask you if this is the letter you
wrote here Y Did you reply on January 31, 1961?
A. Yes, sir; I did.
Q. Now I want you to read that letter into the record.
A. It's a letter to J. Livingston Dillow, dated January
31. (Reading)
''Dillow & Andrews, Attorneys at Law
Giles Professional Building
Pearisburg, V.irg·inia
Dear Dr. Dillow:
Many thanks for your letter of February 27, 1961, along
with copies of enclosures referred to therein.
"re note that you have arranged for a Court Reporter, and
we 'vould like to have an original and one copy of the criminal
proceedings.
Our representative at Beckley, West Virginia is Mr. C. L.
Crews, and he is being provided with a copy of Ballard &
Ballard's letter of January 24. It will not be necessary
for you to arrange a conference with Mr. Ballard at this
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time as it pertains to the civil proceedings. Mr. Crews will
handle this phase of the case and make direct contact with
Ballard & Ballard at the proper time.''
Mr. Locke: We thought it was January 27.
By T'he Witness:
January 27.
By The Court: (Interposing)
You said February.
A. January 27, 1961.

By Mr. Turk:

(Continuing)
Q. .And you didn't say anything at all about
page 170 ~ Mr. Dillow representing you, did you?
A. I said-as it pertains to it.
Q. You said, "a.t this time,'' didn't you Y
A. It wouldn't be necessary for Dillow to arrange at this
time the conference with Ballard.
Q. That it would be handled by your man?
A. I said it would not be necessary for you to arrange
a conference with Ballard at this tin1e as it pertains to the
civil proceedings.
Q. Yes, sir. Now you wouldn't call that a denial of Mr.
Dillo"r representing you, would you 1
A. Mr. Dillow did not represent me. I don't have to deny.
Q. You had contacted 'him and asked him to arrange for
a Court reporter to be there and take down the evidence,
didn't you-anticipating paying him· for doing that?
A. If it was a charge indicated, I would have been most
glad to pay it.
Q. And you normally-are charged for that kind of service?
A. No, sir.
Q. Your attorneys don't normally charge you when they
have to arrange for a Court reporter and get the evidence
written up and sent to you Y
A. It was a mutual benefit situation. He was
page 171 ~ interested in t'he Court reporter as well as I was.
And my telephone conversation and the case was
being handled-it might be continued again. It's just customary to arrange through the attorney who represents the
individual on the claim in the case.
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Q. You don't know, do you, Mr. l{ing, exactly when the
company was notified of the accident 7
A. Do I know?
Q. Um-'hum.
A. I know that I was notified on January 6, 1961.
Q. January 6, 1961 f
.
A. Yes, sir. ·
Q. And there bad been notification before that time to your
agent in, or your claims man, or something, over here in West
Virginia?
A. That's correct.
Q. And you knew when the criminal hearing was coming
up, didn't you 1
A. I knew the criminal hearing was coming up on the
eleventh or-tenth, eleventh or twelfth.
Q. Somebody had been in contact with Mr. Wickline prior
to that time?
A. I'm sure they had tried to make contact with him-at
least we had knowledge of the criminal hearing .on the 13th.
Q. And Dillow's offi.ce co-operated with you fully and completely from the time that you first called him up
page 172 ~ till the time you told him that there 'vas a conflict of interests, and you'd have to get somebody
else?
A. }.~Ir. Dillow was courteous and nice to us.
Q. And answered all questions you wanted, and furnished
all information that he could Y
A. He furnished us nothing but the Court reporter, Mr.
Turk.
Q. What was it you said about this fellow Campbell who
went to see him several times 7
A. That was to check on the Court reporter and other reports !-reasons I gave earlier in my testimony here.
Q. And then you did get notices of the suit, because you
arranged for Gentry, Locke & Rakes to defend the other
party in it~
A. Mr. Ballard.
Q. And sued 'vith the same paperY
A. Yes, sir.
Q. You knew about the suits?
A. No question of notice at all.
Q. Not any question at all of notice?
A. That's correct.
Q. You had notice of this suit, and you had notice of the
one in West Virginia?
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I had notice of it in 'Vest V·irginia?
Q. Yes.
A. I learned-found out about it eventually.
page 173 ~ Q. And Mann & Mann represented you?
A. It's my understanding, from the evidence.
Q. 'Vho engaged him?
A. I don't know.
Q. It's some company official in vVest Virginia!
A. I don't know.
Q. He actually filed a general answer over there for you?
A. I understand from the evidence that's been presented,
that he did.
Q. And it W·as later on that your company had him withdrawn1
A. It was withdrawn.
Q. Now did you pa.y to have this testimony taken down in
Roanoke here on the 18th or 19th of April?
A. No, sir.
Q. Who did?
A. I have no way of knowing. At the time it was at Mr.
Locke's request.
Q. Did you get a copy of his statement 7
A. I am sure that I ·was provided with a copy, sir.
Q. Let me ask you this : When did you get those copies
of 1\fr. Wickline's statement?
A. I don't remember.
Q. Were youpage 174 ~ A. It was shortly after it was taken on April
12. I was not present.
Q. You were not present?
A. No.
Q. And then I guess the Court reporter took it and wrote
it up Y And did you pick it up personally, or was it mailed to
you1
A. I don't remember.
Q. It mig·ht have, after you had written to Mr. Wickline
-when you received these things?
A. After I had written to Mr. Wickline?
Q. Isn't it possible, after you had 'vritten Mr. Wickline
and told him you were enclosing a copy, you received the
copies from l\fr. Loeke?
A. No, I don't think that at any time happened, because the
letter that was written to Mr. Wickline by l\fr. Locke, and
in Mr. Locke's office.
Q. It was wr-itten on your stationery, wasn't it Y
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A. Oh, yes.
Q. Did you mail tha.t from Mr. Locke's office?
A. That was mailed from my office.
Q. And you saw there the letter was folded, didn't you Y
A. I don't know whether the letter 'vas folded or not.
Q. (Indicating letter to witness) Look at it.
A. I'm sure it's been folded, possibly.
page 175 ~ Q. (Indicating envelope to witness) Did you
mail it in just a small envelope like that¥
A. It was sent registered mail with a. return receipt requested. I did not physically mail it myself.
Q. The secretary probably took care of it, and put it in the
mail'
A. Yes, sir.
Q. You can't say whether she may have left the statement
out!
A. I believe the postage would indicate there was sonlething in there other than just the covering letter.
Mr. Turk: It's in evidence-the amount?
The Court: The postage 'vas sixteen cents; registration
fee, fifty cents; return receipt, ten cents.
By The '\Vitness :
If it just had the letter, I am sure the postage was just
about four cents.
By Mr. Turk: (Continuing)
Q. You didn't physically maH it yourself?
A. That is, I signed the letter, and it went out in a routine
manner through my secretary.
Mr. Turk: That is all.
REDIRECT EXAMINATION.
By Mr. Locke:
Q. This letter
A.
page 176 ~ Q.
A.

of July 31, that you wrote to Mr. DillowJanuary 31 T
January 31.
Yes, it is.

Mr. Locke: I'd like to put this letter in as Federal Mutual Exhibit No. 6.
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(Federal l\!Iutual Exhibit No. 6--Letter, dated January
31, 1961, from B. G. King to J. Livingston Dillow.)

Q. 1\Jir. King, did Mr. C. 0. Wickline ever forward you
any suit papers in West Virginia or Giles County¥
A. No, sir. .
Q. Did Mr. Wickline ever call on your company to come
to Giles County, Virginia Y
A. No, sir.
Mr. Locke : That's all.
RECROSS EXAMINATION.
By Mr. Warren :
Q. Mr. King, was it before the institution of this suit of
Ganoe in Giles County, or after the institution of that suit,
that you notified Mr. Dillow that yon were transferring the
file to the law finn of Gentry, Locke & Rakes Y
A. I never had a file to transfer from Mr. Dillow's office
to Gentry, Locke & Rakes.
Q. If you didn't have a file-you Teferred to a telephone
conversation with Mr. Dillow-was that conpage 177 ~ versation made before or after the institution of
the Giles County suit?
A. That was made when I received Ballard & Ballard's
letter which enclosed the suit papers on the Lambert Estate.
We had to take the necessary procedure at that time to arrange for representation on the Lambert Estate. We were
handling the C. 0. Wickline case under what we call a final
reservation of rights letter.
Q. Then it was after the institution of the Giles County
suit of Ganoe against Wickline Y
A. That's right.
Q. So if the action of Ganoe VS "\Vickline was commenced
here on March 27, it was after that date?
A. Well, when I received the suit papers ·in Roanoke, I called Mr. Dillow somewhere around the early part of April; I
can't recall whether it was the second, third, fourth, somewhere in that neighborhood.
Q. At the time you received the papers from Ballard & Ballard in Peterstown, was that when you made your determination that you would not represent Claude 0. Wickline in the
action?
A. No, sir; that was not.
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Q. When did you decide not to represent the interests of
Claude Wickline 1
A. We had decided, when the litigation was brought in
· West Virginia, to handle that case under the final
reservation of rights letter when the litigation
page 178 ~ was brought in this state, in G~les County. We
also sent out our letter, I believe April 6, reserving our rights.
Q. It was your letter of April 6 that you sent out, in which
you declared you would not represent the interests of Mr.
Wickline in the Giles action'
A. That was a reservation of rights letter we sent, wherein we indica ted, if I am not mistaken, we were reserving our
rights.
Q. What do you mean by ''reservation of rights'' Y
A. Well, we are telling Mr. Wickline that there's some
questions as to whether or not he's entitled to the benefits of
our contract; ·and we reserve our rights to disclaim coverage
at some future date, the reason being that we never had the
opportunity to interview Mr. Wickline at that particular
moment.
Q. For what period of time did you represent Mr. Wickline
under the reservation of rights, subsequent to that date in
April?
A. I don't understand the question.
Q. You say that you sent out a reservation of rights letter
on April 6Y
A. I believe that's correct; yes, sir.
Q. Now that meant, as I understand from you, that you
were reserving a decision as to whether or not you would represent him in this action; is that correct?
A. That's correct; yes, s·ir.
page 179 ~ Q. Now how long did you operate under the
reservation of rights, as you have described, before you determined that you would not defend his interests?
A. Are you asking me when we disclaimed coverage Y
Q. Yes.
A. I believe that that date was April18-if that's the letter that was just submitted here a moment ago.
Q. Then on April 11, when the order W·as entered in this
Court extending the time for filing pleadings, you were still
representing the interests of Claude Wickline ; is that correct!
A. We had sent a sealed reservation of rights letter on
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.April 6, and we did not issue our disclaimer letter until
April 18. These dates are, I think, already in the record.
Q. I understand. That's all I care to ask.
By The Oourt:
Q. There's one question I don't understand-You seem to
have two reservation of rights, one from Decatur, Illinois, on
March 30, and one of them from your office on April 6. Do
you have two of them?
A. I '11 try to explain that.
The litigation that was brought in West Virginia was outside our jurisdiction, so to speak-it was handled by Decatur, apparently, since the reservation of rights letter was
sent from there. I had nothing to do with it, other than
having the file I received as a copy of it.
page 180 ~ Q. You start out with the letter of April 6; the
communication is intended to supplement your
letter of March 30~
A. Yes, sir.
Q. All right. One more question. On this letter of January
27 from Dillow & Andrews to W aid H. Ballard, written by
J. Livingston DHlo,v, it says,
"We have been retained by the insur.ance carrier of Mr.
Wickline to represent his interests in connection with all
matters pertaining to civil liability alleged in this matter.''
\\7hen you received a copy of that letter, you knew that
Dillow had been employed-he was representing your company?
A. Yes, sir; that's correct.
Q. And you never did disclaim that in so many words, did
you?
A. I intended by my letter in replyQ. This says, "It will not be necess.ary for you to arrange
a conference with Mr. Ballard at this time as it pertains to
the civil proceedings.'' If you knew that he was not representing you, why didn't you say in this letter, ''There seems to be
a misunderstanding between us. We have not retained you
to represent Wickline in the civil matter'' 1
A. Well, if civil litigation had been brought on January
27, the date of that letter, there'd be no civil litigation
brought as of tJ1at moment.. We do not employ legal counsel
to represent us until some litigation has been filed. So if liti-
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gation has been filed later on, and if there'd been
no conflict of interests between Wickline and our
company-which is why we are here today-then
I would have recon1mended and referred the defense of tort
action to ~Ir. Dillow's firm to file an answer.
Q. All right. I see.
page 181

~

The witness stands aside.
C. L. CREWS,
a witness of lawful age, called in behalf of Federal Mutual
Insurance Company, after being duly sworn, testified as follows:
DIRECT EXAlviiNATION.
By 1\tir. Locke:
Q. You are Mr. Corliss Crews?
A. That's correct.
Q. What do you do, ~Ir. Crews?
A. I am employed as Claim Representative.
Q. For what company 1
A. For the Federal Mutual Insurance Company.
Q. And where do you live f
A. Beckley, West Virginia.
Q. Did you handle what I might refer to as the West Virginia portion of this matter that we are talking about here
today1
A. Yes, I handled a portion of it.
Q. After the matter was reported to you, did you make an
effort to contact Mr. Claude 0. Wickline?
page 182 r A. Yes, I did.
Q. Do you recall when you first went to see
him?

A. I don't recall the exact first date; but it was some time
in the first part of January, '61.
Q. And did ~{r. 'Vicldine at that time refuse to give you
a statement?
Mr. Turk: I object to that. He's leading-It's his witness.
Mr. Locke: I'll withdraw it.

Q. What happened when you went to see him?
A. The time I contacted Mr. Wicklin~ at his garage, the
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Wick Chevrolet, Incorporated, in Union, \Vest Virginia, I
talked with him and asked him if he would care to give me a
report of what transpired in this accident-it was an appointment. He informed me he had employed attorney Dillow in
Pearisburg to represent him, and for that reason he'd been
advised not to give out any information.
Q. Did you subsequently contact him?
A. Yes, sir; on numerous occasions.
Q. Were you interested in finding out what happened1
A. Yes, sir; I was.
Q. Did you have occasion to correspond with ~Ir. King at
Roanoke?
A. Yes, sir; I did.
.
·
Q. Did you explain to Mr. King you were havpage 183 ~ ing difficulty getting information from Mr. \Vickline!
A. Yes, sir.
Q. It's been introduced in evidence here, a letter dated
February 24, 1961, that Mr. Dillow wrote to Mr. Wickline,
suggesting to him that ''"\Vhen the adjuster comes to see you,
who will be Mr. Crews, will you please give him every detail
in connection with the accident, together with all the back
ground,'' and so forth.
Now I want to ask you, please, if you endeavored to contact Mr. Wickline subsequent to February 24, 1961?
A. Yes, I did.
Q. Will you tell us ho,v many times after February 24,
1961, you endeavored to contact ~fr. Wickline?
A. I couldn't tell you the exact number. It was several
different times.
Q. Can you tell us what transpired on these occasions?
A. Each time I went it seemed like that he was always out.
And, of course, each time, as I was in this territory working
on other cases, I would always make a stop to see if I might
catch him; and he was always gone apparently. And one time
I waited around in the afternoon, and I inquired as to his
whereabouts, and they told me he was on a deal back over in
the neighborhood somewhere and 'vould probably be in later.
So I sat down for two or three hours, and he didn't show up.
So I departed, and I told them that I'd appreciate it if they'd
tell Mr. Wickline I had been there, and 'vould be back the
next morning-! would like to see him.
page 184 ~ Q. After February 24?
A. Yes, sir.
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Q. Go ahead.
A. And I went back the next morning, but he still wasn't
there. I waited around for quite some time, but he still did
not sho'v up. And I kept inquiring- into his whereabouts, and
finally one of the fellows told me, says, ''You are just wasting
your time.''
Mr. Warren: I object to that-what anybody might ·have
told him.
By The Court: (Interposing)
Q. Anyway, he didn't show up, and you didn't see him?
A. That's right.
By Mr. Locke: (Continuing)
Q. So far as you know, did any representative of Federal
Mutual see him .or discuss the details of the accident with him
prior to coming to my office on April 12, 19617
A. No, sir; not to my knowledge.
Mr. Locke: That's all.
Mr. Warren: No questions, Your Honor.
CROSS EXAMINATION.
By Mr. Haynes:
Q. Mr. Crews, of course you know Fletcher Mann in Beckleyf
A. Yes, sir; I do.
page 185 ~ Q. And he is an attorney, I believe, one of your
company attorneys who represents you in matters which arise in that area of West Virginia?
A. Yes, sir.
Q. When this suit had been instituted, or some time prior
to the institution of the suit in :M~onroe County, did you contact Fletcher Mann and advise him to represent Mr. Wickline
in ·the suits instituted in Monroe County f
A. I contacted Mr. Mann, explaining our position in the
matter, and also that a suit bad been instituted-and in that
regard, someone was going to have to file an answer under
our Civil Procedure in "rest Virginia, as you know. And,
of course, I had consulted ,·\Tith the home office in that regard, and they told me if we had to file an answer to do so
under a reservation of rigl1ts.

~
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Q. 1\iir. Fletcher 1\iiann then as attorney for Federal Mutual, appeared in that action ·in the Circuit Court of Monroe
County, and according to the provisions of our Civil Rule of
Procedure, had the time extended for thirty days in which
the Defendant could answer, did he not~
A. If he appeared personally, I couldn't say-1 wouldn't
know.
Q. Do you know whether such an extension was granted or
notf
A. I'm not sure of it, no.
page 186 ~ Q. Do you know whether or not he filed an
answer in this proceeding in Monroe County on
behalf of the Defendant Claude 0. Wickline 1
A. I was told by him that he did.
Q. That he did m.ake an appearance?
A. Yes, sir.
Q. Did you ever discuss this case with ~fr. Ballard, attorney for the Lambert Estate?
A. Yes, sir; I have talked with Mr. Ballard.
Q. Do you recall approximately when yon first discussed
this with Mr. Ballard?
A. No, I don't. have the advantage of the date on that.
Q. Was it some tin1e prior to tl1e institution of the suit in
Monroe County or not?
A. I couldn't honestly answer that-whether it was prior
to it or after it.
Q. Did not 1\fr. Ballard contact you and advise you of the
claim involved in the suit in Monroe County? Didn't he inform you that Claude vVickline would be sued by the Lambert Estate?
A. I am not sure that he contacted me in that regard.
Q. Did you on the occasion-do yon deny he did contact
you, 1\tir. Crews?
A. When you say contactQ. By letter or telephone conversation, in some manner?
A. Not to my knowledge--no letter or telepage 187 ~ phone conversation.
Q. On the occasion when you stopped by and
discussed this with Mr. Ballard did he not advise you as to
the nature of his claim against Wickline?
A. Yes.
Q. And did he not co-operate with you and furnish yon with
such information as he had on it~
A. Yes, he talked with me about it.

Supreme Court of Appeals of Virginia

124

Carl E.

Can~pbell.

Q. At great length, too, did he not Y
A. Oh, yes.
Q. On several occasions, did he not Y
A. Yes.
Q. And this was some time prior to the institution of the
suit in Monroe County Y
A. That, again, I can't say; I'm not sure about thatwhether it was prior to or after.
Q. Fletcher Mann was representing you after the suit had
been instituted Y
A. Yes.
Q. Would it not then be logical you would discuss this with
Mr. Ballard prior to the institution of any suit, and before
any suit had been brought?
A. I just don't lmow about that. I can't answer you.
~Ir.

llaynes: That's all.

The witness stands aside.
CARL E. CA~IPBELL,
a witness of lawful age, called in behalf of Federal Mutual Insurance Company, after being duly sworn,
testified as follows :

page 188

~

DIRECT EXAMINATION.
By Mr. Locke:
Q. State your name.
A. Carl E. Campbell.
Q. What do you do, Mr. CampbellY
A. Claims Adjuster, and for l{emper Insurance.
Q. Do you work under the supervision of Mr. B. G. King?
A. Yes, sir; I do.
Q. You work out of the Roanoke office Y
A. Yes, sir.
Q. Did you l1ave occasion to contact 1\{r. J. Livingston
Dillow with regard to an accident Claude 0. Wickline bad on
December 16, 1960¥
A. Yes, sir.
Q. Do you recall when you first contacted him?
A. It 'vas some time after January 15, I would say.
Q. Do you recall the purpose of your contact, and what
transpired?
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A. It was to follow up a telephone conversation of Mr.
King with Mr. Dillow, in reference to a Court reporter.
Q. Did anything else transpire on the first contact~
A. We may have discussed the case in genpage 189 ~ eralities. He asked me questions, and I asked
him maybe a few questions. But I had conducted
some investigation on the case, and it was an exchange· of
information.
Q. Did you endeavor to employ him to represent Federal
J\Iutual Insurance Company?
A. No, sir.
Q. How long were you in the office the first visit Y
A. Fifteen, maybe twenty minutes.
Q. You recall when the next time that you contacted him
wasT
A. It was some time after February 6, the day of the criminal hearing.
Q. \Vas the criminal hearing held on February 6 T
A. T.o my knowledge it was.
Q. What was the purpose of this second contract?
A. To follow up to see if the Court reporter was there
and recorded the information, and also to ask him to have Mr.
Wickline to give us some information in reference to the
accident.
Q. How long were you in his office that time?
A. Maybe twenty or thirty minutes.
Q. Do you recall when you next contacted him T
A. Possibly the middle of February.
Q. What was that about?
A. That was also to follow up, to ask him to have Mr.
Wickline to give us a statement as to what ocpage 190 ~ curred at the scene of the accident, and part of the
information leading up to it.
Q. Was a letter written while you were in the office f
A. I was in the office again on February 24, and asked
him if he would write a letter to Mr. Wickline, and he said
he would, and he ·wrote the letter while I was in the office.
Q. Is that a copy of it 1 (Exhibiting letter)
A. Yes, sir.
.
Q. Federal J\futual Exhibit No. 1, I am referring to.
A. Yes, sir.
Q. Did you contact J\fr. Dillow any thne after this letter
was written?

126

Supreme Court of Appeals of Virginia

Carl E. C(Jf}npbell.
A. No, sir.
Q. I believe you have explained about four-testified about
four cases that you contacted him. Were there any others
that you know of Y
A. No, sir.
Q. And you 'have not contacted him since that letter of
February 24 V
A. No, sir.
Q. And 'vhat was the actual amount of time you spent in
his office on each of those cases?
A. The maximum amount of time would have- been a half
hour.
Q. Did you ·at any time spend as much as two or three
hours in his office ?
page 191 ~ A. N.o, sir.
Q. That's all.
CROSS EXA1\1INATION.
By Mr. Warren:
Q. On your visit to Mr. Dillow's office, did 'he give you
information from the standpoint of what Claude 0. Wickline
would testify to in a trial involving the collision at issue here!
A. The only thing Mr. Dillo'v told me, in reference to
~Ir. Wickline's testimony, was that he couldn't remember.
By The Court: (Interposing)
Q. What?
A. That he did not remember. As far as getting information concerning Mr. Wickline's testimony, or his theory
of this accident, I did not ever obtain any information of this
nature.
By 1\tlr. Warren: (Continuing)
Q. Did you make any notes of your conversations with Mr.
Dillow?
A. I may have. I don't remember-it's possible. I think
he made some notes in our conversation-I think he 1nade a
few notes, also.
Q. Did you ever try to contact 1\{r. Wickline?
A. No, sir.
Q. Did you ever request of Mr. Dillow that he have Mr.
Wickline at his office to talk with you?
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.A. No, sir.
Q. You knew during the time that }lr. Dillo'v
was representing :Nlr. Wickline in the criminal
case, did you not¥
.A. I realized that as of approximately January 12.
Q. Mter January 12 f
.A. Yes, sir.
Q. vVhat was the first date of your contact with Mr. Dillow, do you recall~
.A. It was a few days after January 12.
Q. It was after the conversation between 1\fr. King and
Mr. Dillow, as I understand it?
.A. Yes, sir.
Q. Did you consider Mr. Dillow to be representing your.
company when you made your first call on him?
.A. No, sir.
Q. Did you consider the interests of your company to
be compatible with the interests of Mr. Dillow in the matter?
A. I considered that it was of mutual benefit.
Q. You say that you came there trying to get a statement. Did you expect Mr. Dillow to obtain the statement
from Mr. Wickline for you~
.A. I asked Mr. Dillow if he would request, or advise Mr.
Wickline to let Mr. Crews have a statement concerning the
details of the accident.
Q. When did you request that of l\{r. Dillow~
.A. I requested that of him on tw.o or three
page 193 ~ occasions. The final occasion was when he wrote
the letter of February 24.
Q. Were you here at the trial of the criminal rna tter in the
County Court on February 6?
A. No, sir.
Q. Was there any representative of your c01npany here?
A. Not to my knowledge.
Q. Did you ever talk to any of the other witnesses in the
case?
A. I talked to 1\fr. Ganoe, and I talked to a 1\fr.-I believe
his name is 1\fcGrady.
Q. Mr. McCready?
A. Yes, sir.
Q. Did you talk to the State trooper, Jack Lee?
.A. I talked to the State trooper.
Q. ·You talked to everyone except Mr. Wickline?
A. That's correct-no, sir. Correction-! did not talk to

page 192
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Mr. Dunn. The ones I talked with were Mr. Ganoe, Mr. McCready, and the trooper.
Q. You never talked with J\rir. 'Vicklinef
A. No, sir.
Q. And you never attempted to contact him personally Y
A. No, sir.
Q. Did Mr. Ganoe give you the full facts of the accident!
A. He gave me a written statement.
Q. He gave you a written statement~ Did you
page 194 ~ take a written statement from the other witnesses
you contacted Y
A. From Mr. McCready I did.
Mr. Warren:

Take the witness.
CROSS EXAMINATION.

By Mr. Turk:
Q. Mr. Campbell, you didn't contact Mr. Dillow, did you,
and arrange for the Court reporter Y
A. I contacted J\rir. Dillow the first time to follow through
to see if he had obtained a Court reporter.
Q. Was tha.t before the trial'
A. Yes, sir.
Q. And to tl1at extent you knew that Mr. Dillow would be
there, and would have the Court reporter and all for you,
and to see that the proceedings were taken down, didn't you?
A. Yes, sir.
Q. Isn't that rig·ht Y
A. Yes, sir.
Q. And you felt free to discuss the case with Mr. Dillow,
didn't you?
A. That's correct.
Q. And you sat down and you talked it over with him and
told all you had found out, and so forth Y
A. That's correct.
Q. You didn't withhold anvthing from him?
A. No, sir; to my knowledge.
page 195 ~ Q. Or he from you Y
A. I can't answer that.
Q. Any question you asked him, he tried to answer it for
you, dicln 't he?
A. That's correct.
Q. And you were sitting down and talking to him, the
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same about that case, like you would Mr. Locke, when you
were in Roanoke or any other case, didn't you¥
A. No. We had a mutual interest.
Q. Your C.ompany had engaged him to get a Court reporter, and so forth, there, hadn't you Y
A. Mr. Dillow, I assume, would have had a Court reporter
from there for the criminal hearing. We were interested in
having a Court reporter, also.
Q. You paid the Court reporter~
A. We paid the Court reporter, and he made the arrangements.
Q. And he made them after you asked him to-requested
him to?
A. I can't answer that.
Q. You sat there and talked to him? And I imagine in
the ·course of the conversation Mr. Dillow informed you that
he had told Wickline not to discuss the case or anything with
anybody, didn't heY And you told him that was fine¥
A. I cannot agree ·with that.
page 196· ~ Q. Did you or didn't you?
A. I discussed the case with Mr. Dillo,v, and
Mr. Dillow told me that he would have Mr. Wickline cooperate wth us.
Q. He told you he would Y
A. He would.
Q. And he never told you he wouldn't, did he T
A. That's correct.
Q. And you told him to tell Mr. Wickline to do these things,
and he told you he would?
A. He said he would.
Q. And up there one time you were there in his presence
when he wrote a letter~
A. That's correct.
Q. And later on Mr. Wickline did go down to Roanoke
and give a statement to Mr. Locke?
A. So I understand.
Q. And ].{r. Locke had him bring son1ebody else down and
give him a statement?
A. So I understand.
Q. He wa.s co-operating with you then, wasn't he?
A. He wasn't co-operating with me.
Q. I mean, with your company? You knew l1e brought this
other fellow down a few davs later didn't vou ~
A. No.
"
'
..
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Q. vVhen did you know that Y
A. Today.
Q. Didn't know it before todayY
A. No, I did not.

page 197

~{r.

~

Turk:

That's all.

The witness stands aside.
Mr. Locke: Federal ~£utual rests.
~Ir. Turk: When the Federal Mutual rests, we again
renew .our motion to strike out the evidence as it applies
to N a.tionwide, and enter up summary judgment for Nationwide, for the previous statements in the trial when we made
such a motion.
The Court: I ;ll not rule on that motion at this tiine,
except to take it under advisement, and perhaps in my overall consideration of the case-the fact of that being to overrule your motion.
Mr. Turk: And we except.
(Owen J. Ganoe, having been sworn previously in this
cause, is recalled to the witness stand in behalf of Nationwide Insurance Company.)
DIRECT EXAMINATION.
By Mr. Haynes:
Q. You are Mr. Owen J. Ganoe?
A. That's right.
Q. You are the Plaintiff in one of these proceedings
A. Yes, sir.
page 198 r Q. You are the same Owen J. Ganoe "rho heretofore testified in this case, did you not?
A. Yes, sir.
Q. Mr. Ganoe, on the occasion when you and the other
gentlemen were at the Central Cafe on the 16th day of December, 1960 when Mr. Lambert and 1\rir. Dunn and yourself
had gone out to Mr. Lambert's car, and you returned to bring
a message to 1\rir. Wickline, I wish you would tell t'he Court,
to your best recollection, what you told Mr. Wickline.
A. They told me to come back in and tell him that we were
waiting in the car for him.; if he was going, to come onthey was waiting in the car on him, I mean.
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Q. And that is wha.t you told Mr. \Vickline ¥
A. That's the way I remember it, anyway.
Q. That's all.

The witness stands aside.
COLONEL DUNN,
a witness of lawful age, called in behalf of Nationwide Insurance Company, after being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Turk:
Q. You are Colonel Dunn, are you not Y
A. Yes, sir.
page 199 ~ Q. And where do you live, Colonel Y
A. Peterstown, West Virginia.
Q. Peterstown, West Virginia Y
A. T'hat 's right.
Q. On this day in question when did you first get with Mr.
Paul Lambert~
A. At his home.
Q. And where was thatT
A. Bozoo, West Virginia.
Q. And where did you go after that?
A. Went down to the post office.
Q. Then where did you go?
A. I went up to Burrell's service station, up at the upper
end of the town.
Q. And where is-whose car were you riding in?
A. At that time 1ve were riding in the Brown's truck.
Q. And who was driving?
A. The truck 7
Q. Yes.
A. Paul Brown.
Q. Now then, when did you pick up this-when did you get
this '60 Chevrolet that Paul owned?
A. Paul got out at the bank and picked up the Chevrolet
a.nd came up to Burrell's service station and picked me up.
Q. And picked you up?
page 200 ~ A. Yes.
Q. And then where did you go?
A. To the Cen h·al Cafe at Rich Creek.
Q. And "rho drove Y
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A. I was driving.
Q. You drove from this service station down to Central
Cafe¥
A. That's right.
Q. At Rich Creek?
A. That's right.
Q. Was there any particular reason for you driving?
A. I guess not.
Q. Did he ask you to drive Y
A. He did.
Q. He asked you to drive him down there 1
A. That's right.
Q. No'v you came on down to Rich Creek-the Central
Cafe?
A. That's right.
Q. vVhat time was that?
A. It must have been arou11:d a quarter to one.
Q. About a quarter to one t
A. Ar:ound there.
Q. You were with Mr. Lambert?
A. That's right.
page 201 ~ Q·. Did you get out then and go in the restaurant?
A. We did.
Q. All right. And then what did you do when you went in?
A. He drank a beer, and I drank a beer and eat a hot dog.
Q. And eat a hot dogY
A. That's right.
Q. Did you sit down with anybody?
A. No.
Q. How long would you say they stayed in there?
A. Just long enough to eat, and then I got up and came
on out.
Q. Then you got up and came out?
A. Urn-hum.
Q. Did you have any discussion then with anybody else in
the service station-I mean the restaurant?
A. Ganoe and Wickline.
Q. Now what-did they come over to your booth, or y.ou
go over to theirs, or how do you remember it?
A. Well, when I got up, and when I finished my beer, I
got up and went on out to the car-l was in the car waiting
for Paul to come on out.
Q. Waiting for Paul Lambert to come out?
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A. Yes, sir.
Q. All right. And then did Paul come outY
A. Yeah, he came out later.
Q. If ow much later was it?
A. It wasn't over five minutes.
Q. Who came out with him 1
A. There were Ganoe, and Wickline, and Lambert-the
three of them.
Q. Come on out there?
A. Yes, sir.
Q. And then were you already in the cart
A. I was.
Q. Did they then-who did you-how did they get in the
automobile f
A. Paul got beside of me in the middle up front, and
Ganoe on the right-hand side, the side of Paul.
Q. Front or behind?
A. In the front. And Wickline in the back.
Q. Who 'vas under the wheel driving!
A. I was.
Q. You were?
A. ·Yes, sir.
Q. And then, according to your evidence there, you think
that Wickline was the only one in the back seat?
A. That's right.
Q. And you were driving, and Lambert was in
page 203 ~ the middle and this fellow Ganoe was .over on the
right-hand side Y
A. That's right.
Q. All right. No'v w'here were you going?
A. I was taking myself back home.
Q. Tha.t was the purpose of the trip 7
A. That's right.
Q. That's why you were going?
A. Yes, sir.
Q. And you had come over there in the Lambert car, hadn't
you?
A. That's right.
Q. And you was going to take you back?
A. Um-hum.
Q. And then where did you drive?
A. Drove from the Central to Burrell's service station
in Peterstown.
Q. Did you go around by Rayton, ( ?) or take a direct route
from Rich Creek over there to the service station?

page 202

~
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A.
Q.
A.
Q.
A.
Q.

We left the restaurant and went straight over there.
Straight over there?
Yes, sir.
And then what happened when you got over there Y
I got out and started in the station.
All rig·ht. And then what happened 7
A. Wickline g.ot out of the back seat and came
page 204 r around and got under the wlleel.
Q. Did he say anything there before getting
on in, or anything?
A. lie could ha.ve, maybe ; but I was already in the station
then, by the tin1e he got under the wheel.
Q. You saw them leave there, the three of them together?
A. That's right.
Q. Did you know w·here they were going when they leftwhere they were supposed to go?
A. I don't know.
Q. ·You do not?
A. No.
Q. Now do you remember the conversation as you all rode
along from the Rich Creek restaurant over to the service
station?
A. I w~asn 't paying any attention; I was driving, and just
wasn't interested in small talk.
Mr. Locke: I object. He said he wasn't paying any attention.
The Court: He said he didn't know.
Mr. Turk: Your witness.
Mr. Warren: No questions.
Mr. Locke : No questions.
The witness stands aside.
~fr.

Turk: Nationwide rests .
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