IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5817

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tuesday the 14th day of January, 1964.
KIRK REID COMPANY INCORPORATED,

Appellant,

agatinst

LOUIS B. FINE,

Appellee.

From the Court of Law and Chancery of the City of Norfplk ,-"~
J. Sydney Smith, Jr., Judge
"'

Upon the petition of Kirk Reid Company, l.iill·e-iili-rli'filOiirl
appeal and supersedeas is awarded it _• · ~ .rill!llllilr.r~f)
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BILL OF COMPLAINT TO ENFORCE MECHANICS
LIEN
The plaintiff complains and says that it is a corporation
duly organized under the laws of the Commonwealth of
Virginia and as such is engaged in the business of installing
heating and air conditioning in buildings.
The plaintiff further says that on or about the 23rd day of
December, 1958 it commenced furnishing to Louis B. Fine,
by virtue and in pursuance of a written contract dated the
23rd day of December 1958, materials and labor mentioned
and described in the plans and specifications prepared by
Oliver and Smith, Architects of the City of Norfolk, Virginia
issued the first day of December, 1958, revised the 4th of
December 1958 and Addendum number I dated the 11th of
December 1958, the unpaid balance of the account is herewith
filed and marked Exhibit "A" and prayed to be made and
taken as a part of this bill; the said labor and materials were
so furnished pursuant to the contract aforesaid for the
purpose of and were used for the altering and repairing of a
building known as the "Law Building," said building and
appurtenances thereto belonging to Louis B. Fine located on
the following real estate situated in the City of Norfolk,
State of Virginia and more particularly bounded and described as follows, to.,.wit:
Be~~~g at the intersection of the western line of Granby
i$1treeit wi~ t'h:e northern line of Plume Street; thence North
""''"'"Til'""' the w~'S!1re~n line of Granby Street on hundred and
· mil!ite· l\lilil\l'dredths feet (100.38) feet to a point in
'"""••riLUi"'"u"'' · ~~~: lJ.\y~iftween the property herein described and
riilJ~ed! ih1; Charlotte Salomonsky estate; thence
jng line and the prolongation thereof
six tenths (213.6) feet to a point in
Street distant one hundred and
feet north from the northIS~t ....;;,,;,;t and Plume Street; thence
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south along the eastern side of Randolph Street
one hundred and thirty eight one hundreths
(100.38) feet to the northeast corner of Randolph
Street and Plume Street; thence easterly along the northern
line of Plume Street two hundred thirteen (213) feet to the
point of beginning, and is the same real estate building and
appurtenances conveyed to Louis B. Fine by deed of Fine
Building Corporation dated November 1, 1958 and duly
recorded in the Clerk's Office of the Corporation Court of the
City of Norfolk in Deed Book 785 at page 700.

page 2 ]

The plaintiff further says that Louis B. Fine at the time
of the making of said contract to alter, improve and install
air conditioning and heating in said building was the owner
of said real estate together with the buildings and appurtenances ther.eon subject to a mortgage of Four Hundred
Fifty Thousand ($450,000.00) Dollars to James Mann, Jr.,
trustee, the deed of trust securing said mortgage being duly
recorded in the aforesaid Clerk's Office in Deed Book 767 at
page 121.
The plaintiff says that within ninety (90) days from the
time it ceased to furnish said materials and labor aforesaid
it caused to be recorded in the office of the Clerk of the
Corporation Court of the City of Norfolk a Memorandum
of Mechanics Lien claimed by a general contractor as provided
by statute stating that the plaintiff claimed a lien upon said
property to secure the payment of Fourteen Thousand Nine
Hundred Ten ($14,910.00) Dollars together with a description of the property intended to be covered by the said lien
sufficiently accurate for identification and with the name of
the owner of the said property as above described, said notice
was subscribed and sworn to by the plaintiff on the 21st day
of September, 1959 and said notice was duly recorded in
Mechanics Lien record in the office of the Clerk of the
Corporation Court of the City of Norfolk in Mechanics Lien
Book 125 at page 406 all of which will more fully appear
from said notice filed herewith a.nd marked Exhibit "B" and
made a part hereof.
The plaintiff further says that this s:uit to enforce the
mechanics lien aforesaid within the statutory p·eriod :Utor the·
institution of said suit.
The plaintiff now charges that there is now du~'
from the said Louis B. Fine the sum of 1,
·
Four hundred Seventy-three ('l'.L'"•·,.,·II''"''·'Jv)JJ
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the original contract together with the sum of
Eleven Thousand Six Hundred Twenty Six and
77/100 ($11,626.77) Dollars for additional extra
work; and no part thereof has been paid by the said defendant
and that the same is a valid and subsisting lien against the
land, building and appurtenances thereon herein before described; that there are no other liens of the class ordinarily
designated as "mechnanic liens" on said property.
That the defendant, Louis B. Fine, did institute in this
Court an action at law being Law Docket #2321 on the lOth
day of December, 1959 by Motion for Judgment against this
plaintiff and Continental Casualty Company a suit in the
sum of Se-venty-five Thousand ($75,000.00) Dollars for damages allegedly arising out of the aforesaid contract.
Said plaintiff herein prays that Louis B. Fine be enjoined
from the further prosecution of the said law action, that said
law action be consolidated with this action; that there be an
accounting had between the parties and that the said tract
of land may be sold to pay off and satisfy this plaintiff's
claim aforesaid in the sum of Twenty-Six Thousand Ninety
Nine and 77/100 ($26,099.77) Dollars with interest thereon
from the 22nd day of December, 1959 and for such other and
further relief as to equity may seem meet.
page 3 )

KIRK REID COMPANY, INCORPORATED
By: GEO. PILCHER, JR.
Of Counsel
Pilcher, Underwood, Pilcher & Winters
402 Equitable Building, 300 Boush St.
Norfolk, Virginia
STATE OF VIRGINIA
to-wit:
CITY OF NORFOLK
F. R. Ervin, President of Kirk Reid Company, Incorporated
being duly sworn says that he believes the allegations contained in the foregoing Bill to Enforce Mechanics Lien arc
true.
F. R. ERVIN
Taken, sworn to and subscribed before me, Mary Lee, a
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Notary Public in and for the City and State aforesaid this
5 day of January, 1960.
MARY H. LEE
Notary Public
My Commission expires : July 3, 1961
(Reverse side)
Filed in the Clerk's Office the 5th day of January, 1960.
Teste:
W. L. PRIEUR, JR., Clerk
H. L. STUART, D. C.

*

*

*
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EXHIBIT B

MEMORANDUM OF MECHANICS LIEN
CLAIMED BY GENERAL CONTRACTOR
Kirk Reid Company, Incorporated claims that Louis B.
Fine is indebted to it in the sum of Fourteen Thousand Nine
Hundred Ten ($14,910.00) Dollars for work done and materials furnished in and about the installation, repair and improvement of a heating and air conditioning system of the
office building in the City of Norfolk with interest thereon
from this date until payment which sum is now due and payable for which sum of Fourteen Thousand Nine Hundred
Ten ($14,910.00) Dollars the said Kirk Reid Company, Incorporated claims a lien on the property located on the Northwest corner of Granby and Plume Streets, Norfolk, Virginia,
known as the Law Building.
Dated this 21st day of September, 1959.
KIRK REID COMPANY, INCORPORATED
By: REID ERVIN, President and Agent
STATE OF VIRGINIA
to-wit:
CITY OF NORFOLK
I, GEO. PILCHER, JR., Commissioner in Chancery, C6u:d
of Law and Chancery, Norfolk, Virginia do certify that R~i~
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Ervin, President and Agent for Kirk Reid Company, Incorporated this day made oath before me in my City aforesaid that Louis B. Fine is justly indebted to him in the sum
of Fourteen Thousand Nine Hundred Ten ($14,910.00) Dollars for the consideration stated in the foregoing memorandum and that the same is payable as stated therein.
Given under my hand this 21st day of September, 1959.
GEO. PILCHER, JR.
Commissioner in Chancery
Court of Law and Chancery
Norfolk, Virginia
Virginia:
In the Clerk's Office of the Corporation Court of the City
of Norfolk, on the 21st day of September 1959 at 4 :45 P.M.
This Mechanic's Lien was this day received and upon
certificate
of acknowledgment, thereto annexed,
admitted to record.
Teste: W. L. PRIEUR, JR, Clerk
By DELMA R. PRICE, D. C.
page 4A]

EXHIBIT ''A''
STATEMENT

KIRK REID COMPANY, INCORPORATED
December 22, 1959
TO : Louis B. Fine
147 Granby Street
Law Building
Norfolk, Virginia
Total amount of contract
$253,700.00
Overtime labor during weekday nights and weekends expended at request of your building
manager to prevent annoyance to tenants during period January 14, 1959 to July 15, 1959
3,862.00
Extra charges as outlined in detail in our letter
of August 24, 1959 to James E. Hart, P.E.
7,764.77
Previously paid
$238,790.00
Credit for painting & plastering
Seaboard Luncheonette
150.00
Swatty's
105.00
Rawls Dress Shop
182.00
Balance Due
$26,099.77
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This is to certify that the above bill is fair and correct and
that payment therefor has not been received.
KIRK REID COMPANY, INCORPORATED
By: F. R. ERVIN, President
STATE OF VIRGINIA
to-wit:
CITY OF NORFOLK
Sworn and subscribed to before me this 5 day of January,
1960.
MARY H. LEE
Notary Public

*

*

*

*

*

*

*

*

*

*
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MOTION TO STRIKE
The defendant moves the Court to strike from the bill of
complaint the alleged claim of $11,626.77 from the total claim
of $26,099.77 for the following reasons:
1. That the bill of complaint shows on its face that the
Memorandum of Mechanics Lien claimed by the plaintiff in
this cause was $14,910.00.
2. That this suit to enforce the Mechanics Lien is a statutory remedy to enforce the Mechanics Lien claimed in the
Memorandum of Mechanics Lien recorded in the Clerk's
Office of the Corporation Court of the City of Norfolk, Virginia, which amount was $14,910.00. Therefore, the only lien
claimed was for that amount and any so-called extras cannot
be the subject of a suit to enforce a mechanics lien.
ANSWER AND GROUNDS OF DEFENSE
Defendant for answer and grounds of defense says:
1. That he denies the allegations contained in the bill of
complaint that the plaintiff caused to be recorded a Memoranum of Mechanics Lien in the Office of the Clerk of the

8
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Corporation Court of the City of Norfolk within 90 days
from the time it ceased to furnish materials and labor.
2. Defendant denies the validity of the Memorandum of
Mechanics Lien claimed by the plaintiff.
page 17 ]
3. Defendant denies the allegation that the
suit to enforce the mechanics lien was timely
:filed.
4. Defendant denies that there is due and owing the plaintiff the sum of $14,473.00 on the original contract with the
sum of $11,626.77 for additional work.
5. Defendant denies that the amount claimed is a valid lien
against the land and building described in the bill of complaint.
6. Defendant denies that he is indebted in any sum whatsoever to the plaintiff.
7. Defendant denies that the plaintiff furnished materials
and labor according to plans and specifications.
WHEREFORE, defendant prays that the bill of complaint
be dismissed.
CROSS BILL
Defendant for his cross bill says:
1. On the 23rd day of December, 1958, defendant and Kirk
Reid Company, Incorporated, entered into a written contract, a copy of which is attached hereto, marked "Exhibit
A,'' and made a part of this cross bill, by the terms of which,
among other things, Kirk Reid Company, Inc., contracted to
furnish all of the material and perform all of the work for
heating and air conditioning in the Law Building, in the
City of Norfolk, Virginia, in accordance with certain drawings and specifications, and to substantially complete the
same on or before the 1st day of May, 1959, for the sum of
$253,700.00 to be paid by defendant as set forth in said
contract.
2. Said contract further provides, among other things,
that Kirk Reid Company, Inc., shall re-executo any work that
fails to conform to the requirements of the contract and
shall remedy any defects due to faulty materials or workmanship.
page 18 ]
3. Defendant has complied with all provisions
of the said contract of the 23rd day of December,
1958.
4. Kirk Reid Company, Inc., breached said contract of the
23rd day of December, 1958, by failing to perform in ac-
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cordance with the terms of said contract in that, among other
things, Kirk Reid Company, Inc., failed to furnish all material
and to perform all of the work called for in said contract in
accordance with the said certain drawings and specifications,
by failing to substantially complete the same on or before
the 1st day of May, 1959, and by failing to re-execute the work
which failed to conform to the requirements of the contract.
5. As a result of the failure of performance and breach of
the contract, as aforesaid, defendant has been greatly damaged, none of which damage has been paid for by plaintiff,
despite defendant's attempts to reach an adjustment with
the plaintiff.
WHEREFORE, this defendant moves the Court for judgment against Kirk Reid Company, Inc., for Seventy-Five
Thousand ($75,000.00) Dollars.
LOUIS B. FINE
By HOWARD I. LEGUM
Of Counsel

*

*

*

*

*

Court of Law and Chancery Filed 5-4-60
By: L. M. CALVERT, D. C.
page 23)

*

*

*

*

*

ANSWER TO CROSS BILL
Now comes the plaintiff and for answer to the defendant's
Cross Bill says as follows:
1. That it entered into a contract with the defendant dated
December 23, 1958 but has not at this time compared the
contract with Exhibit A which contract required the plaintiff
to install heating and air conditioning in the subject building
together with certain structural modifications.
2. The plaintiff denies that there was any work done which
failed to conform with the requirements of the contract,
plans and specifications within the provisions thereof or that
there were any defects due to faulty materials or workmanship.
.
2. The plaintiff specifically denies that the defendant has
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complied with the provisions of the contract in that the defendant still owes the plaintiff the sum of $26,099.77.
4. The plaintiff denies the allegations alleged in Paragraph
4 of the Cross Bill with the exception of the completion date
which was delayed by the sole actions and conduct of the
defendant.
5. The plaintiff has no knowledge of the damages suffered
by the defendant as alleged in Paragraph 5 of the Cross Bill
and calls for strict proof thereof; as to the other allegations
therein the plaintiff specifically denies same.
6. The plaintiff denies that he is indebted to the defendant
in the sum of $75,000.00 and reaffirms that the
page 24 J defendant is duly indebted to the plaintiff in the
sum of $26,099.77.
MOTION FOR BILL OF PARTICULARS
Now comes the plaintiff and moves the Court to require
the defendant to state more specifically in what manner the
plaintiff failed to furnish material and perform all work
called for in the contract, plans, drawings and specifications.
KIRK REID COMPANY, INCORJ>ORATED
By: GEO. PILCHEn, JR.
Of Counsel

*

*

*

*

*

Court of Law and Chancery Filed 5-13-60
By: L. M. CALVERT, D. C.
page 26 J

*

*

*

*

*

DECREE OF REFERENCE
THIS CAUSE came on this day on the motion of the
plaintiff to refer the matters herein involved to a Commissioner of this Court and was argued by counsel.
UPON CONSIDERATION WHEREOF, this cause is referred to William H. Sands, one of the Commissioners of
this Court, who is directed to inquire and report.
1. Who is the owner of the property which is the subject
of this suit.
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2. An account of the liens thereon, if any, perfected or
potential and the priorities thereof.
3. Whether all necessary parties are before the Court.
4. Whether defendant is indebted to the plaintiff and if
so, in what amount.
5. Whether the plaintiff is indebted to the defendant and
if so, in what amount.
6. Any other matters not specifically stated, which the
Commissioner may deem pertinent, or which any party may
request him to report.
Enter Nov. 3, 1960
J. S. S., JR.

*

*

*

*

*

*

*

*

*

*
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AMENDED AND SUPPLEMENTAL ANSWER AND
GROUNDS OF DEFENSE
Defendant for amended and supplemental answer and
grounds of defense says:
1. That he relies upon the answer and grounds of defense
heretofore filed.
2. That in addition he alleges that the complainant executed
a written waiver of liens under date of July 17, 1959 duly
notarized which was prior to the recordation of the mechanics
lien on September 21, 1959, and that by reason of said written
waiver of liens, the complainant had uo lawful right to record
a memorandum of mechanics lien.
WHEREFORE defendant prays that the bill of complaint
be dismissed.
LOUIS B. FINE
By HOWARD I. LEGUM

*

*

*

*

*

Filed 4-17-61
By: L. M. CALVERT, D. C.

*

*

*

*

*
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*

*

*

*

DECREE
THIS CAUSE came on this day to be heard upon the motion
of the defendant to dismiss the mechanic's lien suit and was
argued by counsel.
UPON CONSIDERATION WHEREOF, itis ADJUDGED,
ORDERED and DECREED that William H. Sands, Commissioner in Chancery, shall first take evidence pertaining
to the motion of the defendant to dismiss and on Paragraph
Two of the amended and supplemental answer and grounds
of defense and shall report to the Court his findings relating
thereto, before said Commissioner shall hear any evidence
pertaining to the matters set forth in the previous decree
of reference.
It is further ADJUDGED, ORDERED and DECREED
that the hearing set for April 19th, 1961, at 10 :00 o'clock
A. M., before said Commissioner in Chancery be continued.
It is further ADJUDGED, ORDERED and DECREED
that the said Commissioner in Chancery, by agreement of
counsel, shall hear evidence relating to the motion to dismiss
and the supplemental and amended answer on May 17th,
1961, at 10 :00 o'clock A. M.
Enter: This 18 day of April, 1961.
J. SYDNEY SMITH, JR.
Judge

*

*

*

*

*

*

*

*

*

*
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REPORT OF WILLIAM H. SANDS, COMMISSIONER
IN CHANCERY

To the Honorable Judges of the said Court:
Your Commissioner reports as follows :
That by decree of reference entered on November 3, 1960,
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this chancery cause, which was instituted to enforce a mechanics lien, was referred to your Commissioner.
Under date of April12, 1961, which was prior to any testimony being taken under the decree of reference of November
3, 1960, the defendant by counsel moved to dismiss the Bill
of Complaint on the ground that the complainant had executed
a written waiver of liens under date of July 17, 1959. Under
date of April 17, 1961, leave was granted to the defendant
to file an amended and supplemental answer and grounds of
defense which stated (1) that the defendant relied upon the
answer and grounds of defense heretofore filed, and (2) that
in addition the defendant alleged that the complainant executed a written waiver of liens under date of July 17, 1959
which was prior to the recordation of the mechanics lien
on September 21, 1959, and therefore had no lawful right to
record a memorandum of mechanics lien.
Under date of April 18, 1961, a second decree of reference
directed your Commissioner to take evidence pertaining to
the motion of the defendant to dismiss, and also pertaining
to paragraph 2 of the amended and supplemental answer and
grounds of defense, and to report to the Court his findings
relating thereto before said Commissioner heard
page 32 ) any evidence pertaining to the matters set forth
in the previous decree of reference. This order
also continued the hearing before the Commissioner which
had been set for April 19, 1961, and fixed May 17, 1961 for
the Commissioner to hear evidence relating to the motion
to dismiss and the supplemental and amended answer.
At the May 17, 1961 hearing, the following exhibits were
offered:
Exhibits:
Respondent's Exhibit No. 1 - AIA short form contract
between Kirk Reid Company, Incorporated and Louis B. Fine,
dated December 23,1958.
Respondent's Exhibit No. 2. - Lawyers Title Insurance
Company form of waiver of liens, dated July 17, 1959, with
accompanying affidavit.
Respondent's Exhibit No. 3 - Letter from Kirk Reid Company, Incorporated, to Louis B. Fine, dated July 8, 1959.
Respondent's Exhibit No. 4 - Kirk Reid statement of account, showing final estimate and balance due, dated June 25,
1959.
Respondent's Exhibit No. 5 - Architects Certificate for
payment, dated July 9, 1959, showing a balance due of $29,710.00 against which was shown a payment of $18,200.00.
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Respondent's Exhibit No. 6 - Envelope from Kirk Reid
Company, Incorporated, addressed to Mr. Fine, dated July
16, 1959.
By stipulation, all exhibits were photostatic copies of
originals.
Testimony was heard on May 17, 1961, with Mr. George
Pilcher, Jr. appearing as attorney for the complainant, and
and Mr. Howard I. Legum as attorney for the defendant,
which testimony in substance was as follows:
FRED R. ERVIN, president of Kirk Reid Company, Incorporated, called by Mr. Legum as an adverse witness.
The witness identified the contract dated December 23,
1958 (Exh. No. 1), waiver of liens (Exh. No. 2), letter dated
July 8, 1959 (Exh. No. 3), bill on letterhead of Kirk Reid
Company, dated July 25, 1959 (Exh. No. 4), certificate of
payment dated July 9, 1959 (Exh. No. 5). Mr.
page 33 } Ervin stated that the status of construction as of
July 30, 1959 was that the work was completed
except for some plastering in the stores on the first floor of
the Law Building where a couple of the tenants had refused
to permit the work to be done, and that (p. 15) it was approximately October before that work had been completed;
that on July 8th the plastering had not been completed (p.
15); that there was $2,400.00 work left to be done (p. 17),
which represented the allowance for the plastering of the
first floor rooms; that his invoice of June 25, 1959 showed a
credit of $2,400.00, and the architect's certificate of July
9, 1959 showed this credit amounting to $3,400.00 (pp. 17, 19);
that the waiver of lien form had been mailed to Mr. Fine (p.
22) and that his purpose for going to Mr. Fine's office was to
obtain the payment of $29,710.00 (Exh. No.5); that Mr. Fine
delivered him a check for $18,200.00, which Mr. Ervin credited
and initialled on the certificate (Exh. No. 5) ; that this was on
July 17, 1959; that the amount remaining due was $11,510.00
(p. 26) ; that no other payment has since been made (p. 29) ;
that there was a final credit to Mr. Fine for plastering of
$437.00. (p. 34)
MR. LOUIS B. FINE, the respondent, called as an adverse
witness and examined by Mr. Pilcher, testified that the
architects were Oliver and Smith; that through Oliver and
Smith, Mr. Hart had been employed as engineer; that Mr.
Wingfield was the rental agent for the building but had
nothing to do with the construction work whatever (p. 40);
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that when the certificate for payment was made (Exh. No.5),
and this was going to be a last payment and the conclusion
of the job (p. 44), that he, Mr. Fine, suggested to Mr. Ervin
that not only did he want the mechanics lien waiver but he
also wanted a memorandum of compliance of the specifications; that Mr. Ervin stated to Mr. Fine that he would get
the specifications for Mr. Fine and he would also get a letter
from the manufacturer that he had delivered the tonnage in
that building (air conditioning); that Mr. Ervin stated that
he needed to meet a payroll, and that he needed the money;
that Mr. Fine relied on Mr. Ervin and that Mr. Ervin stated
to him, "Mr. Fine, give me a check so I can meet
page 34 ) my payroll and I will get you the other.'' (Referring to the letter of compliance.) (p. 45) ; that he
had had no friction with Mr. Ervin but that he would not have
paid the $18,200.00 if he had not been furnished the lien waiver,
and that in addition to the lien waiver that he wanted a compliance certificate from the engineer and the architect and the
materialmen who served the manufacturer, which was Worthington Company (p. 45); that Mr. Ervin promised to get the
necessary certificate of compliance from the architect and
the engineer and Worthington (p. 46). That he, Mr. Fine,
had been prepared to pay the full $29,710.00 and had so stated
to Mr. Ervin, but Mr. Ervin did not have with him the
certificate from the manufacturer of the air conditioning;
that Mr. Ervin had requested enough money to meet his
payroll, and that Mr. Fine gave him a check for $18,200.00 on
July 17, 1959, as indicated, and relied on him to get the compliance certificate from the architect, the engineer, and the
manufacturer, but that Mr. Ervin had never to this date
furnished a certificate from the manufacturer; that Mr. Fine
therefore has not paid him the difference of $11,510.00 (p.
47); that Mr. Fine paid him the $18,200.00 based on the fact
that he did deliver the waiver of lien (pp. 48, 49); that
Respondent's Exhibit No. 2, the waiver of liens, was mailed
in the envelope which is designated as Respondent's Exhibit
No.6, which was on July 16, 1959, the day before the payment
of the $18,200.00
Your Commissioner reports that:
Article 16 of the general conditions of the contract (Res.
Exh. No.1) provides that "the final payment shall not be due
until the contractor has delivered to the owner a complete
release of all liens arising out of this contract -."
Article 5 of the contract (same exhibit) provides that final
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payment shall be due thirty days after completion of the
work, provided the contract be then fully performed, subject
to the provisions of Article 16 of the general conditions.
page 35 ]

In 40 C J 341, par. 458, the rule is stated that

''A release will be construed and given effect according to
its terms, purpose, and the subject matter to which it can
apply. Some releases are comprehensive and unqualified
while others are limited in their application and operation,
and that a lien once extinguished by virtue of a release cannot
be revived or restored by any act of claimant, but a conditional
release is not effective unless the terms upon which it is
conditioned are complied with by the person asserting a right
under it."
Corpus, Juris further states that the release of a mechanics
lien must, in order to be effective, be founded on the consideration, and if the consideration fails the release is void
and the lien may be enforced even though the release is under
seal, and that,
"Where a mechanics lien has been waived to enable the
owner to obtain a loan by mortgage on the building and only
a portion of the amount secured was used in making payments on the construction, such waiver was operative only
to the extent of the actual money advanced."
InC J Spar. 223, Mechanics Liens- it is stated that
''While a waiver of a mechanics lien may be expressed or
implied, an intention to waive must clearly appear. In order
to appear effective a waiver must be supported by a consideration and what constitutes a waiver is essentially a
question of intention.'' (Underscoring added.)
In Persky v. Puglisi, 121 Atl. 351, it is stated that
''A conditional release of a lien is not effective unless the
terms upon which it is conditioned are complied with by the
person asserting a lien under it as it must be construed and
given effect according to its terms, purpose, and subject
matter."
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Your Commissioner, after reviewing the testimony and the
exhibits filed, reports the following findings on the inquires
set forth in the decree of reference dated April 18, 1961:
page 36 ]

That the postal delivery of the waiver of liens
to Mr. Fine's Office was conditional and in expectation by the complainant of the payment of the balance due
of $29,710.00, as set forth in the architect's certificate. (Res.
Exh. No.5)
That the waiver of liens (Res. Exh. No. 2) was as to form
a complete release of all mechanics liens, but that the intent
of the complainant was that the delivery of the waiver of liens
would not constitute a complete release of all mechanics liens
until the full amount as set forth by the architect's certificate
had been paid. That it being a conditional release it was not
effective unless the terms upon which it was conditioned,
(whether express or implied) had been complied with by the
party to the contract designated as the owner (the responent).
That instead of making payment of the full amount of the
balance due of $29,710.00, Mr. Fine made payment of $18,200.00 as shown by notation on architect's certificate, and withheld payment· of the difference pending delivery to him of
the compliance certificates from the architect, engineer and
manufacturer. That under these circumstances and the partial
payment, the waiver of liens (Res. Exh. No. 2) did not constitute a complete release, discharge, and extinguishment of
all mechanics liens, in that it did not constitute a release of
liens in excess of the amount which had been actually paid.
Therefore, your Commissioner finds that the dismissal of
the Bill of Complaint, which was the motion of the defendant,
would have the effect of holding that the complainant by
the postal delivery of the "waiver of liens" to Mr. Fine in
contemplation of an expected payment of $29,710.00, had
forfeited any right or lien that the general contractor . 'o:r
subcontractors or materialmen might have had on the premises to the extent of the unpaid $11,510.00, which is the
difference between the balance due under the contract as shown
by the architect's certificate, and. the amount actually paid
by Mr. Fine to the complainant, (the general conpage 37 ] tractor) and which was paid for the express
purpose of making available to the general contractor money requested to meet a payroll.
Your Commissioner therefore reports and recommends that
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the motion of the defendant to dismiss, filed April 12, 1961,
should be overruled.
Respectfully submitted this 23rd day of June, 1961.
WILLIAM H. SANDS
Commissioner in Chancery

*

*

*

*

*

Filed 6-23-61
H. L. STOVALL, D. C.

*

*

*

*

*

*

*

*

*

*

page 41 )

ORDER
This cause came on to be heard on the report of the Commissioner in Chancery and the testimony taken pursuant to
the decretal reference entered in this cause the 18th day of
April, 1961 and the exceptions filed by the defendant and was
argued by counsel.
It is ADJUDGED, ORDERED and DECREED the exceptions filed to the Commissioner's report of June 23, 1961
pursuant to the decretal order of April 18, 1961 are overruled.
This cause is re-referred to the Honorable William H. Sands
to execute the decree of reference entered in these proceedings on November 3, 1960.
To which action of the court defendant by counsel duly
excepts.
Entered: Oct 27, 1961

J.

*

*

*

*

s. s., JR.
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page 49 )
Filed
5-14-63
H.L.STOVALL
D. C.

*

*

*

*

*

REPORT OF WILLIAM H. SANDS, COMMISSIONER
IN CHANCERY

To the Honorable J. Sydney Smith, and the Honorable
Walter A. Page,. Judges of the said Court:
Your Commissioner reports as follows:
That by decrees of reference entered herein on N ovember 3, 1960 and April 18, 1961, this chancery cause, which
was instituted to enforce a mechanic's lien, was referred
to your Commissioner.
The second decree of reference directed your Commissioner
to take evidence pertaining to a motion of the defendant to
dismiss, and :also pertaining to paragraph 2 of the Amended
and Supplemental Answer and Grounds of Defense, and to
report his findings relating thereto before hearing any evidence pertaining to the matters set forth in the decree of
reference of November 3, 1960.
Testimony based on the second decree of reference was
heard on May 17, 1961, and on June 23, 1961 your Commissioner filed his first Report.
Exceptions to this Report were filed by defense counsel on
June 27, 1961, which were overruled by order entered herein on October 27, 1961, which said order also re-referred
the cause to your· Commissioner directing the execution of
the first decree of reference of November 3, 1960.
Testimony was then heard on
December 19, 1960 - Vol. I
January 10, 1962 - Vol. II
page 50 )
January 23, 1962 - Vol. III
January 23, 1962 -Vol. IV
March 13, 1962 - Vol. V
April19, 1962- Vol. VI
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August 15, 1962 - Vol. VII
September 20, 1962 - Vol. VIII
and
October 1, 1962 - Vol. IX
October 15, 1962- View by Commissioner
.
Mr. George Pilcher appeared for the complainant, and
Mr. Howard I. Leg11m appeared for the defendant and crosscomplainant at each of said hearings. Mr. John M. Hollis,
counsel for Oliver & Smith in a pending law action sat in on
most of the hearings.
The following briefs were then filed with your Commissioner:
Memorandum on behalf of Kirk Reid Company, Incorporated by Mr. Pilcher on October 23, 1962.
Memorandum of Law by Mr. Leg11m on November 8, 1962.
Reply memorandum on behalf of Kirk Reid Company,
Incorporated by Mr. Pilcher on December 15, 1962.
Subsequent argument, letter dated March 20, 1963 w_as received from Mr. Pilcher. (Attached at rear of Reply Memorandum.)
Exhibits offered were as follows:
COMPLAINANT'S EXHIBITS
No. 1. REFUSED
Letter from James E. Hart to Oliver and Smith, dated
September 4, 1959
2. REFUSED
Two page letter from James E. Hart to Oliver and Smith,
dated August 10, 1959 re changes from original plans.
3. Certificate for payment dated December 22,
page 51 ] 1959.
4. Invoice ag.ainst Fine by Kirk Reid, dated
September 10, 1959 with statement attached dated January
5, 1960.
5. Long list of payments to employees of Kirk Reid for
overtime from January 14, 1959 to July 1, 1959, listing hours,
rate and amounts.
6. Letter from Kirk Reid to Hart, dated August 24, 1959
showing original estimate and final cost relating to changes
from original plans.
7. Roll of plans. (White)
8. General conditions of contract (AlA Form A-2, consisting of ten printed pages.
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RESPONDENT'S EXHIBITS
No. 1. Contract dated December 23, 1959 on AIA Form.
2. Waiver of liens on Lawyers Title Form.
3. Letter from Kirk Reid to Fine dated July 8, 1959.
4. Final estimate on Kirk Reid billhead, dated June 25,
·
1959, addressed to Fine.
5. Certificate for p,ayment dated July 9, 1959, showing
balance due of $29,710.00, with a payment of $18,200.00 on
July 17, 1959.
6. Envelope from Kirk Reid addressed to Fine, showing
mailing time as 7:30P.M. July 16, 1959.
7. Certificate for payment dated February 12, 1959.
8. Certificate for payment dated March 9, 1959.
9. Certificate for payment dated March 30, 1959.
1,(). Certificate for payment dated April 29, 1959.
11. Certificate for payment dated July 1, 1959.
12. Certificates for payment dated July 9, 1959.
13. Letter to Fine from Kirk Reid dated November 23, 1959.
14. Revised final estimate on billhead of Kirk Reid dated
November 23, 1959.
15. Roll of plans. (Blue)
16. Specifications for air conditioning of Law Building
(green cover), including notice and instructions to bidders,
general conditions, supplementary general conditions, and
specifications for air conditioning ·consisting of 39 paragraphs
and Bulletin No. 1 dated December 9, 1958 changing location
of bidding and Addendum No. 1, dated December 11, 1958,
listing specifications changes by paragraph number and consisting of three pages (all bound together).
17. Letter from Kirk Reid to Fine, dated May
page 52 ]
21, 1959.
18. Letter from Kirk Reid to Fine, dated May 22, 1959.
19. Letter from Kirk Reid to Oliver and Smith, dated
September 28, 1959.
20. Letter from Kirk Reid to Fine, dated September 1, 1959.
21. Shipping manifest, Worthington Corporation, dated
April 9, 1959 and accompanying papers bradded together.
22. Invoice dated February 18, 1959 and bill of lading from
Baltimore Aircoil Company pertaining to cooling tower.
23. Purchase order from Kirk Reid to Marlo Coil Co., dated
February 23, 1959, together will bills of lading and shipping
tickets.
24. Invoice from Wheeling Manufacturing Co., dated March
24, 1959 to Kirk Reid, together with bills of lading and accompanying papers bradded together.
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25. List of 13 parag-raphs showing differences between plans
and specifications and equipment actually installed.
26. Purchase order dated January 20, 1959 from Kirk Reid
to Worthington Corporation.
27. Longhand memo of purchase order No. 304 from Kirk
Reid with attached letter from Kirk Reid to Worthington
Corporation, dated January 30, 1959.
(Note: Many of the above letters were carbon copies or
photostats which were introduced by agreement in lieu of
originals.)
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The Bill of Complaint alleged that by written
contract of December 23, 1958, the defendant,
Louis B. Fine, owner of the Law Building, was indebted to
the complainant, Kirk Reid Company, Incorporated, general
contractor, in the sum of $26,099.77, balance due under a
$253,700.00 contract for the air conditioning of the Law Build-
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ing; the said $26,099.77• consisting of a balance of $14:,473.00
on the original contract, plus $11,626.77 for additional extra
work.
An Answer by the defendant denied being· indebted to the
plaintiff in any sum whatsoever.
By way of Cross Bill, the defendant claimed that the complainant breached said contract by (1) failing to perform in
accordance with the terms of said contract; (2) failure to
furnish all material and to perform all of the work called
for in said contract in accordance with said certain drawings
and specifications, and moved for a judgment against the
complainant for $75,000.00.
An Answer to the Cross Bill denied any indebtedness to the
defendant and reaffirmed its claim of $26,099.77.
On November 3, 1960 an order of court limited any lien
claims in excess of $14:,910.00, and provided that any excess
sum due the plaintiff, if so proven, would not be a lien but
a judgment in persona;m.
The decree of reference of November 3, 1960 directed inquiries as follows:
1. WHO IS THE OWNER OF THE PROPERTY WHICH
IS THE SUBJECT OF THIS SUIT.
The owner of the property is Louis B. Fine, to whom the
property deeded by Fine Building, Incorporated, by deed
dated November 21, 1958, and recorded in the Clerk's office
of the Corporation Court of the City of Norfolk, Virginia
in Deed Book 785, page 700, subject to a mortgage
page 56 ) of $4:50,000.00 which had been placed on said
property by Fine Building, Incorporated, to James
Mann, Jr., Trustee, dated May 14:, 1958, and recorded on the
same date in the last mentioned Clerk's Office in Deed Book
767, page 121, which was a purchase money deed of trust
given to secure the negotiable note to the maker executed
in the original sum of $4:50,000.00.
Fine Building, Incorporated obtained this property by deed
of bargain and sale, from United Owners Realty Corporation,
by deed dated March 13, 1958, the description of said property being as follows:
Beginning at the intersection of the western line of Granby
Street with the northern line of Plume Street; thence northwardly along the western line of Granby Street 100.38 feet
to a point in the dividing line between the property hereby
conveyed and property owned by the Charlotte Salomonsky
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Estate; thence westwardly along said dividing line and the
prolongation westwardly thereof 213.6 feet to a point in the
eastern line of Randolph Street distance 100.83 feet northwardly from the northeastern corner of Randolph and Plume
Streets, said point being in the dividing line between the property described herein and property owned by Claude L. Leach;
thence southwardly along the eastern line of Randolph Street
100.83 feet to said northeastern corner of Randolph and Plume
Streets; thence eastwardly along the northern line of Plume
Street 213 feet to the point of beginning.
2. AN ACCOUNT OF THE LIENS THEREON, IF ANY,
PREFECTED OR POTENTIAL AND THE PRIORITIES THEREOF.
(a) Purchase money mortgage referred to above.
(b) Mechanic's lien filed by Kirk Reid Company, Incorporated, September 21, 1959 in the amount of $14,910.00 and
recorded in Miscellaneous Lien Book 125, page 406, in aforesaid Clerk's Office.
The taxes on said property have been paid through the
first quarter of 1963.
3. WHETHER ALL NECESSARY PARTIES ARE BEFORE THE COURT.
All necessary parties are before the Court.
page 57]

4. WHETHER DEFENDANT IS INDEBTED
TO THE PLAINTIFF AND IF SO, IN WHAT

AMOUNT
5. WHETHER THE PLAINTIFF IS INDEBTED TO
THE DEFENDANT AND IF SO, IN WHAT AMOUNT.
Inquiries 4 and 5 will be considered together, and in determining the answer to said inquiries it becomes necessary
to consider and analyze the pertinent parts of the testimony,
the exhibits offered, the facts developed, the briefs filed, the
argument of counsel, and applicable decisions.
Principal units and parts of the air conditioning plant
covered in the testimony are as follows: See list on page 5
of this report under ''Index.''
Abbreviations used by witnesses:
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Total Dynamic Head (Condenser - water pump)
Total Static Pressure (Primary Air Unit, Vol. III,
Gallons per minute
Cubic Feet per minute (capacity)
TESTIMONY OF WITNESSES

FOR THE PLAINTIFF
LOUIS B. FINE, as an adverse witness: That he purchased the Law Building from Fine Building, Incorporated
in November of 1958.
LOUIS A. OLIVER
That he is an architect in partnership with Herbert L.
Smith in N orfollr; that he received a letter dated September
4, 1959 from James E. Hart (objected to as heresay and
sustained - Compl. Exh. 1, p. 8, Vol. I) ; that he also received from James E. Hart letter of August 10, 1959 (Compl.
Exh. 2, objected to as hearsay and sustained - p. 9, Vol. I);
that his firm received a certificate for payment between
Kirk Reid Company, Incorporated, and Louis B. Fine, dated
December 22, 1959 and approved it for payment
page 58 ) on instructions from Mr. Hart (engineer - now
deceased), Compl. Exh. 3, p. 10 Vol. I; that this
certificate was No. 7 and :final (p. 12, Vol I) and showed a
balance due of $14,473.00; that if any extras had been approved it would show on the certificate (p. 13, Vol. I) ; that
an examination of all seven certificates issued shows no approval of "extras" (p. 16, Vol. I); that Mr. Hart is deceased
(p. 20, Vol. I); that Mr. Oliver has no knowledge of extras
being submitted (p. 22, Vol. I); that under Article 18 of the
Contract (Resp. Exh. 1) it was his duty as architect to certify
to owner when payments were due and amount to be paid.
E. R. ERVIN (President of Kirk Reid Co., Inc.)
That Kirk Reid Co., Inc. submitted a statement to Mr.
Fine for extras (p. 26, Vol. I); that it was Invoice #35,6
dated September 10, 1959, divided into two items (1) overtime - $3,862, (2) extra charges as outlined in letter of
August 24, 1959to Hart- $7,764.77 (Compl. Exh. 4), totalling $11,626.77 (p. 27, Vol. I); that at different stages of the
work, some was performed at nig·ht and on weekends, so as
not to annoy tenants; that this was by direction of Mr.
Wingfield, building manager; (See Wingfield's testimony, (p.
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4 & 5 Vol. VII) ; that his payroll record of overtime is shown
on Compl. Exh. 5 (p. 33 Vol. I) ; that the additional costs
indicated by Item 2 is shown by letter of Kirk Reid Co., Inc.
to Hart, dated August 24, 1959 (Compl. Exh. 6) p. 35, Vol. I,
the authorization of such work coming from Hart; that in
October of 1959 the last substantial work was completed
(p. 36, Vol. I);
that he did not get a written order from Mr. Fine authorizing the extras (p. 36, Vol. I) ; that none of the architects
certificates reflect the overtime labor Item 1, shown on Compl.
Exh. 4 dated September 10, 1959 (p. 38, Vol. I); that he wrote
and signed the letter of November 23, 1959 to Louis B. Fine
(Resp. Exhibit 13) which referred to Invoice # 399 (Resp.
Exh. 14) designated "Revised Final Estimate" showing a
net amount due of $14,473.00, which showed no claim for
"extras" (p. 40, Vol. I) ; that he did not receive any written
order from Mr. Fine authorizing ''so-called extras'' shown as
Item 2 (Compl. Exh. 4), p. 41, Vol. I);
page 59 )
That there were changes in the plans and specifications made by Hart, such changes having been
discussed in presence of either Mr. Smith or Mr. Oliver (p.
42, Vol. I) ; that he did not deliver Compl. Exh. 4 (overtime)
to Mr. Fine; that he does not know whether Mr. Fine ever
received a copy.
LOUIS OLIVER, recalled.
That the contract documents consisted of Drawings - Air
Conditioning - Law Building - File No. 558-B - Sheets
1, 2, 3, and 4 - issued December 1, 1958, and revisions of
December 4, 1958 as to sheets 1, 2, and 4 (p. 6, Vol. II) (Resp.
Exh. 15) ; Specifications, Addendum No. 1 and sketch. (Resp.
Exh. 16);
That there was a subsequent revision as of July 31, 1959
consisting of Sheets 1, 2, 3, and 4 (p. 10, Vol. II) which wer,e
made by James E. Hart. (p. 11, Vol. II) (Compl. Exh. 7);
That the revised plans of July 31, 1959 were approved by
him or his office (p. 21, Vol. II); that before approving the
revisions of July 31, 1959, he did not get the approval of
Mr. Fine (p. 22, Vol. II);
That the drawing'S were issued on the explicit understanding from Mr. Hart, now deceased, that "all of these matters"
bad been cleared with the owner. (p. 22, Vol. II);
That all of the work had been completed as of July 31,
1959, with exception of items listed in letter of July 22, 1959
( p. 4 & 5 Vol. IV) ;
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That he could not say what was the purpose of revising
plans on July 31, 1959, after completion of work;
That he did not approve the revised plans; (p. 24, Vol. II)
That the issuance of drawings constitutes approval by his
firm on the basis of competent engineer's advice; that
Hart was working through his (Oliver's) Office. (p. 25, Vol. II).
page 60 } E. R. ERVIN, recalled.
That under date of May 21, 1959 he wrote a letter
to Louis B. Fine, that ''approximately 40% of work has been performed on an overtime basis at no additional cost
to you - ' ' (R 17 - p. 32, Vol. II) and on May 22, 1959
dictated another letter to Louis B. Fine which was signed
by his secretary (R-18), reiterating statement made in letter
of May 21, 1959, but testified that he did not "proof read"
and "that the opinions stated therein are not mine." (p. 33,
Vol. II);
That he wrote a letter to Oliver & Smith dated September
28, 1959 (R-19), requesting that copy be sent to Fine, in
paragraph 2 of which referred to no overtime, but testified
it referred to plastering, adding however that ''the contract
assumes there will be no overtime,'' and that claim for overtime was made severat weeks after these letters and that "It
is necessary for us to change our opinion as to overtime." (p.
36, Vol. II);
That in his letter to Louis B. Fine (R-20), dated September
1, 1959, he referred to a previous conference when Fine had
"made it very clear - that no extras would be allowed."
(p. 38, Vol. II);
That the specifications (R-16), par. 10, a and b, called for
a water chilling unit or chiller known as ''Train Centravac
or Carrier Type 19-C;'' that he did not install such, but
provided a Worthington model, and did not get written permission from Fine for such change because it was not a change
in unit (p. 41, Vol. II); that the unit installed is manufactured
and licensed under Trane patents, is identical, and was approved by the engineer; that it was not Carrier 19-C; that
the plans (R-15) called for a capacity of 750 GPM from 52°
to 42° (p. 43, Vol. II); that unit installed has a capacity of
750 GPM (p. 45, Vol. II); that in terms of tonnage 750 GPM
with temperature difference of 52° to 42° would be 312.5 tons;
that 550 GPM from 53.4 o to 42° would be 261.21 tons; that
the differences between the two units would not be 50 tons,
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because Carrier 19-C has a capacity of 242 tons. (p. 49, Vol.

II).
page 61 )

With reference to specific installations there
is shown under each of the following subheads:
(a) What the plans and specifications called for,
(b) What was actually installed,
with pertinent testimony in brief of the general contractor
(the complainant) and expert witness relating to the differences between (a) and (b) both as to size and cost of such
equipment.
Expert witness for Kirk Reid Co., Inc.:
Wallace- Vol. VIII (used only for rebuttal)
Expert witnesses for Fine:
Shefferman
Manual
Rudiger

(Vol. V)
(Vol. VI and Vol. IX)
(Vol. VI)

WATER CHILLING UNIT- CHILLER
Specifications (R-16), paragraph 10 (a), states "Furnish
and install one Centrifugal compressor - of capacity shown
on plans.'' Paragraph 10 (b) states ''units shall be Train
Centrivac or Carrier 19-C. Plans (R-15), sheet 1, revised December 4, 1958 under equipment schedule states ''Chiller 750 GPM from 52° to 42°."
ERVIN
That he did not install a Train Centravac or Carrier 19-C;
that he installed a Worthington ED 30 as shown by invoice
and shipping manifest. (R-21) Vol. III, p. 2, 3)
That he ordered a chiller with capacity of 550 GPM 53.4°
to 42° F (r-26); that Plans (R:-15 and C-7) called for a
capacity of 750 GPM from 52° to 42°.
That Exhibit R-26 (Purchase Order of Jan. 20, 1959) requested a Worthington model with "capacity to produce
262 TR (tons refrigeration) when cooling 550 GPM of water
from 43.4 to 42° F when supplied with 780 GPM of condenser water at 87° F.
(R-15 Equipment Schedule when converted into tonnage
from GPM and temperature differential called for a 312 Ton
chiller. Vol. VI, P. 5, 6).
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page 62 } SHEFFERMAN
That plans (R-15) require a 312 ton chiller and a 266 ton
chiller was installed (Vol. V, p. 8); that Worthington makes
a unit of 312 ton capacity which is two sizes larger than the
unit installed (V-9); that Train Centrivac and Carrier Type
19-C chillers range in capacity from 100 tons to 1000 tons;
that a chiller of 750 GPM from 52° to 42° would have a
capacity of 312 tons; that a chiller cost $125 per ton; that with
the 46 ton difference the cost difference of the chiller (p. 11)
alone would be $5,000; that an engineer cannot arbitrarily
spend or deduct money without approval of the owner; that
one of the accepted methods in determining the cost of a
job is the cost per ton of the capacity of the chiller; (V 25)
that with a total contract price of $253,700 with specifications
requiring a tonnage capacity of 312 tons the cost per ton
would be approximately $800.00 (V 25) ; that a chiller which
was 46 tons less than specified would at $800 per ton amount
to $37,000 approximately.
MANUEL
That the chiller on the job is not the one named in specifications ; that it is of a smaller capacity than the one specified.
(VI- 22)
That the cost difference of the chiller called for by the
Plans and the chiller installed was $9,685. (VI - 23)
That from his inspection in 1959, the chiller installed did
not meet the specifications as shown in the revised plans of
July 31, 1959. (C-7) (VI-39).
RUDIGER
That there is 50 tons difference between the chiller called
for on the basic plan and what is in the building. (VI- 71)
That this would have the effect of reducing other equipment by the same tonnage.
That the cost of the job that is installed, is not the cost of
the job under the original plans (72) ; that they are
page 63 } two different systems because one is a completely
larger system.
That based on the number of tons difference and the contract price, the difference in cost of what was actually installed and what Plan R-15 called for would be around $48,400.00, if computed as of date of installation. (VI -73, 74, 75).
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WALLACE
That the chiller which was installed would have a capacity
of 262 tons. (VIII - 107, 113).
COOLING TOWER
Specification (R-16) par. 12 (b) (c) states: "Tower shaU
be single cell type of capacity shown on plan." "Tower shall
be equal to Marley #19."
Plans (R-15) Sheet 1, equipment Schedule states: ''Cooling
Tower 900 GPM 97° to 87° at 80° W. B.
ERVIN
Installed a Baltimore Air Cooler that had a maximum rating
in excess of 600 GPM from 95- 85 at 78 wet bulb. (II- 52).
Admitted that tower installed differs in capacity from tower
shown on R-15 - that it does not comply with either set of
Plans, R-15 or C-7. (III - 15, 90)
That R-15 directs contractor to provide steel beams to
divid-e tower load between columns and exterior walls (III 72); that exterior walls would not support a tower; that the
tower could best be carried on top of the main building
columns; that there was a question of the available load left
in the building columns and Hart gave consideration to a
lighter piece of equipment; that Hart authorized the change
of location and the change in size of equipment (III - 73,
74); that cooling tower does not meet specifications and plans
of December 4, 1958. (III - 90).
page 64 ]

SHEFFERMAN

That a Baltimore Air Coil Flexible Tower is not the same
type or construction as a Marlo 19 (V- 20); that the capacity
called for was 900 GPM from 97° to 87° with 80° wet bulb;
that the tower installed was 786 GPM from 97 to 87 with 7·8°
wet bulb (V - 21); that the tower installed would be 2p2
tons approximately; that the difference in cost would be
$2040.00.
MANUAL
That the cooling tower installed is a different type entirely from one specified (VI - 24); it is only 260 tons as
opposed to 300 tons specified in plans, because of difference
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in size, not construction; that the dimensions of the tower
being smaller, the operation would be less than that of the
tower specified. Cost difference (1600.00 (VI- 24); that the
operating weight of the Marley Type would be 31,550 pounds
and the operating weight of the one installed was 18,400
pounds.
WALLACE
That 900 GMP from 97° - 87° with 80° wet bulb indicates
312 tons (VIII -119); that 786 GPM from 97°- 87° with 78°
wet bulb indicates 27 4 tons.
PRIMARY AIR UNIT -

DEHUMIDIFIERS

Specifications - R-1·6, Par. 14 (a), p. 8, states: "Furnish
and install one sprayed-coil dehumidifier, equal to Carrier
43 J, of capacity shown on Plans.''
Plans: R-15, sheet 1, Equipment schedule for Primary Air
Unit states: "28,650 CFM cooling coil 95° - 80° to 49°
saturated.
ERVIN
page 65 )

Purchase Order (R-13) requested unit with
capacity of 20,800 CFM although R-15 shows
28,650 CFM capacity. (III - 20).

SHEFFERMAN
That both plans R-15 and C-.7 show capacity of 28,650
(V- 11, 55)
Installation was for 20,800 CFM
That Plan C-7 shows 20,800 CFM on air designator, but
R-15 does not show any such reduction in capacity; that the
difference in cost would be $3,000.00.
MANUEL
That Primary Air Unit installed had a 27% smaller air
capacity than unit called for of 28,650 CFM (VI- 24). Difference in cost would be $2,300.00.
WALLACE
On Exhibits R-:15 and C-7 the air capacity of the units are
the same- 28,650 CFM, but on C-7 there is a notation at the
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fresh air intake of the unit to be 20,800 CFM outside air thus
showing a revision and that both R-15 and C-7 are ambiguous.
(VIII - 19, 113).
HIGH PRESSURE AIR DUCTS
Plans (R-15 provide for a main trunk duct of 72" x 26", and
a 44' sound absorber section.
SHEFFERMAN
Original plans indicated rectangular ducts which had to be
welded (V- 12). Less expensive and smaller circular ducts
were installed. Main duct was 36" when plans called for
72" x 26" which were about double of the one installed; that
the difference in cost including wa.ter mains would be $10,000.00. (V - 14). (Not contradicted or rebutted).
page 66 ]

MANUEL

That as installed, the overall duct systems was reduced;
that it handles less air; that there were seven less risers from
second to seventh floor. (VI- 26).
That as the size of duct is reduced, the amount of insulation is reduced; that the sound absorber section in duct work
installed was 10'long instead of 44'long (VI- 59). (Purpose
to reduce the noise level of the air.) That the difference in
overall cost would be approximately $7,800.00.
WALLACE
That the number and sizes of the high pressure ducts were
reduced (VIII - 28); that the number of risers and pipes
were reduced, but this would not necessarily indicate any
change in capacity. (VIII- 29).
VALVES
Specifications (R-16, par. 20 (a)
''All new valves ..... sha.ll be of one manufacture, they
shall be Lunkerheimer, Crowe, Jenkins, or Reading, Pratt
& Cody." (Underscoring added.)
.
There was no dispute that ''American'' valves were installed.
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SHEFFERMAN
That the American valves are less expensive; they are not
of the same quality of construction as those listed in Specifications; they tend to leake; the seats are not true; the bonnets
tend to crack. (V - 15, 59). That the difference in cost
between the two types of valves would be $1,200.00. (V- 63).
MANUEL
That the American valves are less costly and have a shorter
life (VI-25).
Difference in cost at least $1,000.00.
page 67 ] WALLACE
That the valves installed are adequate (VIII - 49); that
the cost differential between Jenkins and American valves
might be 20% to 30% ; that the Jenkins cost more. (VIII 116).
CONDENSER WATER PUMP
Specification (R-16) Par. 13 (a) states: " .... shall be of
size and capacities shown on plans." (underscoring added).
Equipment schedule R-15 says: 900 GPM at 110' head.
ERVIN
Actually purchased by Kirk Reid and installed 780 GPM
at 85' head (See purchase order R-24) (II- 55; III- 3841).
SHEFFERMAN
Cost difference ''about $200.00. '' (V -

7).

MANUAL
That pump installed is narrower in size and capacity reduced 15 H. P. from 40 to 25. (VI- 23).
WALLACE
Shown on R-15 as 900 GPM with 110 feet head and cooling
tower is also specified as 900 GPM which two figures must be
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equal to each other (VIII - 50); On C-7 indicated as 780
GPM with 85 feet head and cooling tower as 900 GPM; that
the condenser water pump installed has a name plate rating
of 780 GPM (VIII - 51) ; that 780 gallons of water would
be adequate under certain temperatures of water condition
but it will make a slight variation in the temperature range.
(VIII- 53).
CHILLED OR PRIMARY WATER PUMP
Specifications - R-16, Par. 13 (a): "shall be of capacity
shown on plans.
page 68 )
Equipment schedule - R-15 - shows - 100'
head, 300 GPM
ERVIN
Purchase order (R-24) calls for a primary water pump of
550 GPM at 70 TDH. (ID- 32).
SECONDARY WATER PUMP
R-15- Equipment schedule - 600 GPM at 80'
Purchase Order - 563 GPM at 80'
PRESSURE GAUGES AND BALANCING COCKS
On both sets of Plans R-15 and C-7 there is shown a
"Typical Pump Piping" diagram which provides for pressure gauges and balancing cocks. (V- 71).
·
SHEFFERMAN
That a pressure gauge indicates what the pressure is,
and a balancing cock is used to adjust the pressure in the
line. (V -72) ; that at the time inspected by this witness there
were no pressure gauges and no balancing cocks. (V- 73);
pressure gauges would cost $100.00 (V - 17) and balancing
cocks about $120 each (V- 72); there would be one set on
each pump and there are four pumps. (V - 73).
MANUEL
Total difference in cost- $500.00. (VI- 27).
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STARTERS FOR COMPRESSOR MOTOR

Specifications, R-16 Sec. 11 (a) say: "Starter shall be of
the reduced voltage type" (underscoring added)
Plan, R-15 "Air Conditioning" Compressor motor starter
shall be so constructed as to withstand an interrupting capacity of 50,000 amps.
VIII - 69 (Explanation of purpose of reduced voltage
starter)
page 69 )
Purchase Order of Kirk Reid (R-26) ordered
(1) Star Delta open transmission starter.
SHEFFERMAN
That the starter actually installed does not meet requirements (V - 22); that the difference in cost between the
starters is approximately $1,500.00.
WALLACE
Technical differences. (VIII- 69- 76).
MAIN CONDENSER WATER PIPING
Plain R-15 calls for an 8" condenser water piping.
SHEFFERMAN
Installation was 6''
Difference in cost - material
labor
Total

$300.00
300.00
$600.00

(V-14)

MANUEL
Difference m labor and p1pe material would be $580.00
(VI- 28).
CONDENSATE RECEIVER
Equipment schedule R-15 calls for 200 gal receiver capacity.
SHEFFERMAN.
Actually installed 24- gallons (V - 18)
Difference. in cost - about $100.00
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That the advantages of a 200 gallon tank would be to
prevent an overflow of the condensate to the system and
wasting of water on heat up in particular. (V- 82, 83, 84);
that the difference in cost would be about $100.00.
I

MANUEL
That the difference in cost would be at least $100.00 (VI 27).
page 70 ] INSULATION OF PIPE COVERING
Specifications- Piping shall be covered from chilled water
mains from cooler to dehumidifier and return with 2" foam
glass.
SHEFFERMAN
Actually installed was 1" fiber glass (V- 18)
Difference in cost approximately $400.00.
EXPANSION TANK
Specifications (R-16) par. 21, states: "Expansion tank
shall be as shown, and Plan R-15 shows a 4" vent through the
roof with a 2" connection.''
SHEFFERMAN
Actually installed a 1" connection (V- 18)
Difference in cost about $300.00
MANUEL
Difference in cost from $200 to $300 (VI - 28).
TOTALS OF DAMAGES SUFFERED BY MR. FINE,
BY COMPUTATION OF DIFFERENCES IN COSTS IN
ITEMS CALLED FOR BY PLANS AND SPECIFICATIONS AND TOTALS OF DAMAGES IF COMPUTED
ON A COST PER TON DIFFERENTIAL OF CHILLER
CAPACITY AND CONTRACT PRICE.

SHEFFERMAN
MANUEL
RUDIGER
WALLACE

. . If computed
As to specific items · by tonnage
$24,740.00
. $37,000.00
23,765.00
--. 48,400.00
Not shown
Not shown
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Kirk Reid Company Co., Inc. offered no rebuttal testimony
as to amount of damages sustained.
page 71 J DISCUSSION OF FACTS AND AUTHORITIES
In Talbot-Queverezua; Const1·uction Company vs. Tandy,
260 S.W. 2d, 314, the court stated:
"In the case of substantial but defective performance where
the contractor sues for the contract price and the owner
defends by way of recoupment, the owner, upon proof of
defective performance, is entitled to have the contractor's
recovery reduced by the amount that would reasonably be
required to remedy the defects and make the structure conform to the plans and specifications.''
Counsel for complainant (Memorandum of October 23,
1962) contends that the contract was "substantially completed" by May 1, 1959, "insofar as the operational phase of
the air conditioning was concerned." Mr. Ervin says the last
''substantial work'' was completed in October 1959 (I -p. 36).
The testimony confirms the fact that there was a workable
air conditioning plant installed and operating by May 1, 1959.
But, its capacity was between 46 yo 50 tons short of the
requirements of the specifications (R-16) and the Plans (R15);
And the C-7 plan was not issued at the time that the limited
''substantial completion'' is claimed.
The complainant's claim of ''substantial completion''
(Memorandum of October 23, 1962) apparently does not appear to apply to the equipment and requirements of Plan
R-15 (and specifications), which was the only plan in being
at that time. (May 1, 1959).
Can it be said that there was ''substantial completion'' of,
or compliance with, the contract in its entirety, including the
Plan (R-15- which was the only plan as of May 1, 1959) and
Specifications, when the testimony shows without successful
contradiction and offtime by admisssion that the equipment
installed was
(a) 46 to 50 tons short in capacity
(b) 7850 CFM lower rating in the primary air unit
(c) 120 GPM short for the condenser water
page 72 ] pump
(d) Valves of inferior quality installed
(e) Size of water piping reduced two inches
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(f) No pressure gauges or balancing cocks on pumps
(g) Duct insulation inferior to that provided for
(h) And many other items of equipment which did not meet
mandatory requirement of specifications
and that all of these changes and departures from the Plans
and Specifications had been knowingly made btl the contractor, without aut~tion of the owner 1Y._hiChhe contractor
unsuccessfully attempted to get from ~.JY!ler. ~Vol. II,
p. 62) Under such circumstances, your commissioner submits,
the court would not be justified in finding that there had been
a_~ subsia.ntial perform~e.''
''Good faith on the part of the contractor is not enough ....
The court cannot say that anything is immaterial which the
parties have made material by their contract." Perry v.
Quackenbush, 38 Pac. 740 ( W )
And there is no evidence in this case that the deviations
from the contract were not intended.J:>y the plaintiff.
And if there was no ''substantial com:pietlon or compliance''
with the Plans and Specifications, then the following authorities would appear to be applicable:
In Hub Construction Co. v. Dudley Wood Works Co. (Mass)
175 N.E. 48, the court said:
"In the absence of evidence that the contractor did not
intend to deviate from the strict requirements of the contract,
proof was required that deviations were immaterial - that
is, so slight as to fall within the rule de minimis - or were
justified or excused.''
The Majority Rule is set forth in 6 A.L.R. 137 Anno:
"By the weight of authority a building contractor who
wishes to take advantage of the doctrine of substantial performance must not be guilty of a wilful or an intentional
departure from the terms of his contract. If he willfully or
intentionally departs from the terms of the contract, either
in materials or work, he is barred from recovering anything."
page 73 ]
"Intentional departure by contractor from
terms of the contract in quality of plaster was
conclusive against the builder's right to recover." Bowen v.
·Kimbell, 203 Mass 364, 89 N.E. 542.
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"Held, contractor can recover nothing when he willfully
and deliberately deviated from the terms of the contract."
D'.Amato v. Gentile, 173 N.Y. 596, 65 N.E. 1116.
And in Pence v. Dennis, 41 Col. Ap. 428, 182 P. 980:
Headnote 1: "When a building contractor violated the
contract in furnishing defective stone work and in replacing
it with brick without the written consent of the owner, the
measure of damages was the cost of replacing the work with
the material called for by the contract.''
Headnote 2: ''Where a building contract provided that no
change should be made without the owner's consent in writing,
the owner was not estopped from relying on such contract,
when he did not know of changes until the work was completed, notwithstanding that he then made no particular
protest.''
Counsel for complainant (Memorandum of October 23,
1962, p. 4) contends that the owner agreed to arbitration and
cannot now be heard to complain on his counter claim in this
suit.
But, it was his client, the complainant, who brought and
prosecuted this action to enforce a mechanic's lien, and he
thereby elected to abandon and waive his right to arbitration.
In Knutson v. LasheJr, et als, 18 N. W. 2d 688, the court
in discussing the question of arbitrators said:
"Instead of proceeding before the arbitrators and taking
an award, as he had a right to do, plaintiff brought and prosecuted this action to enforce a mechanics lien. The bringing
of the action was an election to abandon and waive his right
to arbitration and to have a judicial remedy instead- a remedy of an entirely different kind from any award by arbitrators .... "
The Court held that the plaintiff in the first instance waived
or abandoned the arbitration provision by bringing the action and that the defendant did likewise by asserting a counterclaim instead of asserting his right to arbitration. . . . .
Such conduct is clearly inconsistent with the claim that the
parties were obligated to settle their differences by arbitration. . . . The parties' right to assert causes of action and
defenses in this action are the same as if no agreepage 74 ] ment to arbitrate had ever been made, Therefore,
defendants were entitled to assert, by way of
recoupment, a right to deductions for the damages resulting
from the plaintiff's faulty performance.
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In Mann v. Clouser, 190 Va. 887, the court stated that the
determination of whether the cost rule or the value rule should
be applied would depend upon the facts and circumstances in
the particular case and that while the defects in said case
were substantial and the estimated cost of correcting them
considerable, that the lower court was correct in measuring
the owner's damages by the ''cost rule'' rather than by the
"value rule." (Underscoring added.)
In Karlinski v. P. R. & H. Lumber and Construction Company, 281 N. W. 898, the court stated:
''At common law, strict and literal compliance with the
contract was a condition precedent to recovery thereunder.
The courts now generally hold that substantial compliance
and not literal compliance is sufficient to enable the builder
to recover on his contract, but substantial compliance does
not absolve the builder from responding in damages for his
omissions and derelictions." (9 Am. Jur. Building and Construction Contracts, Par. 43.)
In Simpson v. Mann, (W.Va.) L.R.A. 48 New Series 1914,
the following summary statements are made:
P. 592 -Engineers. The engineer has no power to bind the
owner other than in the way prescribed in the contract, and
therefore there can be no recovery for work done upon the
oral order of the engineer.
P. 590- Architects. And architect has no power to bind
the owner in a way other than that prescribed in the contract,
and therefore there can be no recovery by the contractor
against the owner upon an oral order of the architect.
THE CONTRACT
The contract between the parties of December 23,
Article 1, Agreement, page 1, states :
page 75 )

195~,

n ·)
~ · ., "' ,.

''The Contractor shall furnish all of the material and perform all of the work for heating
and airconditioning as shown on the drawings and described
in the specifications entitled AIR CONDITIONING - LAW
BUILDING, NORFOLK, VA. FILE NO. 558-B, Issued 1
December 1958 Revised 4 December 1958 and Addendum No.
1, dated 11 December 1958, prepared by Oliver and Smith
Architect, all in accordance with the terms of the contract
documents." (R-1)

r<J.,

[,.·~

·~
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Article 6 of the Agreement, page 2 thereof (R-1) states:

''Contract documents are as noted in Article I of the
General Conditions. The following is an enumeration of the
drawings and specifications: Drawings: Air ConditioningLaw Building, Norfolk, Va. File No. 558-B. Sheets 1, 2, 3 and
4. Issued 1 December 1958, Revised 4 Dec. 1958.
Specifications: Air Conditioning- Law Building, File No.
558-B Addendum #1, 11 December 1958 and SK-1, 11 December 1958.''
Article I of the General Conditions of the Contract (R-1)
states:
''Contract Documents - The contract includes the Agreement and its General Conditions, the Drawings, and the
Specifications. Two or more copies of each, as required,
shall be signed by both parties and one signed copy of each
retained by each party.
''The intent of these documents is to include all labor,
materials, appliance and services of every kind necessary for
the proper execution of the work, and the terms and conditions
of payment therefor.
''The documents are to be considered as one, and whatever is called for by any one of the documents shall be as
binding as if called for by all.''
Article 8 of the General Conditions of the Contract (R-1)
states:

J

''Changes in the Work - The Owner may order changes
in the work, the Contract Sum being adjusted accordingly.
All such orders and adjustments shall be in writing. Claims
by the Contractor for extra cost must be made in writing before executing the work involved.''
The Specifications (R-16), at page 3 thereof, states:
"The General Conditions of the Contract for the Construction of Buildings of the American Institute of Architects
Sixth Edition, Form A2, shall apply to and be considered ~
part of this specification, except as modified and supplemented
by the Supplementary General Conditions.''
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page 76 )

Article 15, page 4, of the General Conditions
of the Contract for the Construction of Buildings
(C-8) states:

'' C4an~Work - The Owner, without invalidating
the Comract, may order extra work or make changes by alter- ,
ing, adding to or deducting from the work, the Contract Sum
being adjusted accordingly. All such work shall be executed
under the conditions of the original contract except that any
claim for extension of time caused thereby shall be adjusted
at the time or. ordering such change.
"In giving instructions, the Architect shall have authority
to
·
· he work, not involving extra cost,· /
and not inconsistent with the purposes of the building, but
otherwise, except in an emergency endangering life or property, no e~Qr}LQL...QlJ&cJJ4J.£L..~. b:all
.
be made unle~r
suance of a wntten order from the Owner signed or counter- V'.
signed by the Architect, or a written order from the Architect'
stating that the Owner has authorized the extra work or
chalnge, and no claim for an additwn-to the contract sum shall
be valid unless so ordered.
Article 38 of the General Conditions of the Contract for
the Construction of Buildings, (c-8), page 9 thereof, defines
the Architect's Status :
''The Architect shall have general supervision and direction of the work. He is the agent of the Owner only to the
extent provided in the Contract Documents and when in
special instances he is authorized by the Owner so to act,
and in such instances he shall, upon request, show the Contractor written authority. He has authority to stop the work
whenever such stoppage may be necessary to insure the proper execution of the Contract. (Underscoring added)
''As the Architect is, in the first instances, the interpreter
of its performance, he shall side neither with the Owner nor
with the Contractor, but shall use his powers under the contract to enforce its faithful performance by both."
~n Mann v Clouser,.190 Va. 887, ?9 S.E. 2d 78, 85, !he c?urt(\, \ .·
sa1d that before makmg a change m plans and specificatiOns 1 I''
prepared by an architect, the contractor should obtain the ~ /'
owner's consent thereto, after fully and fairly advising the /
owner of the probable consequences which the contractor
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knew or should have known from his experience or the nature
of the undertaking would result from the change.
page 77 )

In Hall v. MacLeod, 191 Va. 665, 62 S.E. 2d 42,
45, the court said :

"The contractor's liability is fixed by the terms of his
contract. He is liable to perform according to those terms.''
9 Am. Jur. Building and Construction contracts, Sec. 72. p. 19.
In Smith v. Board, 76 W.Va. 239, 85, S.E. 513, the court held
that an architect has no authority to change the plans and
the owner is not responsible for mistaken reliance of the
contractor upon the supposed authority of the architect.
In 6 C.J.S., Architects, Sec.ll, p. 304, it is said:
''An architect superintending the erection of a building has
generally no authority to make alterations in the plans and
specifications, particularly where they are incorporated in the
contract for construction."
In McDaniel v. City of Beaumont, Tex. Civ. App., 92 S.W.
2d. 552, the court held that an architect is not an agent of
the owner so as to impose liability on the owner for extra
costs caused the contractor by his acts, where the contract
provided for the construction of a building under the supervision of the architect and provided that the architect was the
agent of the owner only to the extent provided in the contract
documents.
Exhibits C-1 and C-2, which were letters of James E. Hart
to Oliver and Smith, were considered as "hearsay" as to
Mr. Fine.
In Williams v. Morris, 200 Va. 413, 105 S.E. 2d 829, the
court held that statements otherwise objectionable as hearsay
are not rendered admissible because they have been reduced
to writing.
In Cardozo v. Middle Atlantic Immigration Co., 116 Va.
342, 82, S.E. 80, the court held that declarations of a third
person, not a party to the suit, and made in the party's
absence, are hearsay and inadmissible.
And the authorities cited on behalf of Kirk Reid Co., Inc.
from 3 Jones on Evidence Sec. 1166, p. 2137, it states:
"It is well settled that to be admissible, the declaration of
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a stranger to the action, though the declarant is since deceased,
must have been against the pecuniary or propriety interest
of the declarant."
page 78 )

And in 20 Arn. Jur. Evidence, Sec. 558, p. 470:

"There is a general rule that self-serving declarations,
defined as statements favorable to the interest of the declarant, are not admissible in evidence as proof of the fact
asserted. ' '
Your Commissioner is not impressed with Mr. Ervin's late
claim for extras and overtime, in view of his letters and
testimony referred to on page 12 of this Report.
Your Commissioner further reports that Mr. Pilcher,
counsel for the complainant-contractor, offered some testimony to lay a foundation for testimony by certain manufacturers, but did not subsequently connect this up or offer such
testimony.
When counsel presented their argument before your Commissioner, Mr. Pilcher states his position as follows:
"My position is that the contractor and the owner entered
into a contract that established the architect as the a:N:Jit:rator
of the performance of the contract, that established the
architect as the person that would be the one to determine
whether or not the contractor complied with the contract and
that meant that between them they had established a court
of the parties own selection. I also want to call attention that in the specifications for this specific building the supplemental general conditions, they could substitute the word engineer wherever the word architect was
used, so the general contractor's position is that if the
architect or the engineer approved the contractor's work,
that is equivalent to a court of the parties own selection awarding to the contractor his right to payment when the architect
approved and submitted to the owner the authorization for
:final payment there was nothing else that the contractor could
do or was supposed to do and it was just a question then of
owner paying the contractor because a court of their choosing
had already spoken and because we were not paid within the
thirty days, we instituted this suit to collect our payment. In
addition, under Article, and I believe this is correct, 25, of
the general conditions, or rather the article entitled certificates for payments, should the owner fail to pay the sum
named in any certificate for payment issued by the architect
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or in any award or arbitration upon demand when due the
contractor shall receive in addition to the sum named in the
certificate interest thereon at the legal rate - which tends
to bear out or substantiate our position that the architect was
the independent judge or court of the parties own selection as
to whether or not the plans and specifications and contract
was complied with.''
Your Commissioner does not concur.
page 79 )

CONCLUSIONS

Your Commissioner heard all of the testimony, and arguments of counsel, and after a lengthy study of the transcripts
of testimony, the briefs filed, the exhibits, specifications and
Plans, finds as a fact, based on evidence submitted,
That:
1. The equipment installed was much less expensive and
smaller in size and capacity than that called for by the specifications.
2. That the general contractor recognized all along that the
contract excluded all extras and overtime.
3. That the owner's consent was never obtained for any
changes, major or minor.
,
4. That there were substantial deviations from the contract
requirements.
,
5. That there was no substantial compliance of the contract.
6. That according to expert testimony, not rebutted, the
difference in cost between the equipment contracted for and
that which was installed amounts to $24,252.50.
And, based on said findings of fact, your Commissioner
therefore recommends that the Bill of Complaint should be
dismissed, and that damages against the Complainant should
be awarded in favor of the Defendant, Louis B. Fine, under
the Cross-Bill, in the amount of $24,252.50 with interest from
May 1, 1959 and costs.
INQUIRY 6
In view of the fact that there was extensive time and work
required in these two References, your Commissioner is
attaching to this Report an itemized breakdown showing the
time consumed.
Your Commissioner further reports that in his opinion a
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reasonable Commissioner's fee would be $4250.00 and therefore respectfully requests same.
page 80 ) Steno fees : $698.00
Respectfully submitted this 13th day of May, 1963.
WILLIAM H. SANDS
Commissioner in Chancery
Your Commissioner hereby certifies that pursuant to the
terms and provisions of Section 8-256 of the 1950 Code of
Virginia, he did on the 14th day of May, 1963, notify Mr.
George Pilcher, counsel for the complainant, Equitable Building, Norfolk, Virginia; Mr. Howard I. Legum, counsel for the
defendant and cross-complainant, Law Building, Norfolk,
Virginia, and Mr. John M. Hollis, counsel for Oliver & Smith,
National Bank of Commerce Building, Norfolk, Virginia, by
delivering to their law offices a copy of the foregoing report,
that the same would be filed on May 14th, 1963 in the Clerk's
Office of the Court of Law and Chancery of the City of
Norfolk, Virginia.
WILLIAM H. SANDS
Commissioner in Chancery
page 81 J

TIME REQUIRED BY COMMISSIONER
TO EXECUTE ORDERS OF REFERENCE

First Order of Referernce -

November 3, 1960

Set for hearing April19, 1961, continued by order of court
dated April18, 1961.
May 17, 1961 Testimony heard
June 15, 1961 Argument of counsel - three hours.
June 23, 1961 First report filed.
Second Order of Reference- October 27, 1961
Re-reference to execute decree of November 3, 1960.
Dec. 19, 1961 Testimony all day Vol. I
Jan. 10, 1962 Testimony all day Vol. II
Jan. 23, 1962 Testimony all day Vol. III and Vol IV
Feb. 27, 1962 Set for hearing but continued
Mar.13, 1962 Testimony all afternoon until6 :30 P.M. Vol. V
.Mar. 17, 1962 Set for hearing but continued
April19, 1962 Testimony most of the day Vol. VI
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June 7, 1962 Set for hearing but continued
July 10, 1962 Set for hearing but continued
Aug. 15, 1962 Testimony most of the day Vol. VII
Aug. 29, 1962 Set for hearing but continued
Sept. 20, 1962 Testimony all day Vol. VIII
Oct. 1, 1962 Testimony during A.M. Vol. IX
Oct. 15, 1962 View of equipment

Study of transcripts and exhibits, exclusive of
hearilngs:
Jan. 1, 1963
7 hours
Jan. 2, 1963
5 hours
Jan. 9, 1963
4 hours
Jan. 10, 1963
5 hours
Jan. 13, 1963
4 hours
Jan. 14, 1963
5 hours
Jan. 15, 1963
5 hours
Jan. 16, 1963
5 hours
Jan. 17, 1963
5 hours
Jan. 20, 1963
2 hours
Mar. 18, 1963
2% hours (argument of counsel)
3 hours
Mar. 30, 1963
Mar. 31, 1963
7 hours
April 14, 1963
5 hours
April 15, 1963
5 hours
April16, 1963
4 hours
April17, 1963
4 hours
April18, 1963
2 hours
April 22, 1963
2 hours

page 82 )

76% hours
Time expended in preparation of report exclusive of time
consumed in hearing and as listed above . . . . . . 76% hours.
Filed 5-14-63
H. L. STOVALL, D. C.
page 83 )
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EXCEPTIONS TO REPORT OF COMMISSIONER
IN CHANCERY
Defendant, Louis B. Fine, for his exception to report of
William H. Sands, Commissioner in Chancery, says:
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That said Commissioner in Chancery erred in failing to
recommend that the defendant should be awarded damages
on his Cross-bill in the sum of Forty-Eight Thousand Four
Hundred ($48,400.00) Dollars.
LOUIS B. FINE
By HOWARD I. LEGUM
Of Counsel

*

*

*

*

*

Court 9f Law and Chancery
Filed 5-19.-£3.
By: L. M. CALVERT, D. C.

*

*

*

*

*

*

*

*

*

*
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EXCEPTIONS TO REPORT OF COMMISSIONER IN
CHANCERY
Exceptions taken by Kirk Reid Company, Incorporated,
plaintiff, to the report of William H. Sands, Commissioner
in Chancery, to whom this cause was referred on November
3, 1960 and re.-referred October 27·, 1961 which report bears
date of being submitted the 13th day of April, 1963 and
certified by the Commissioner to have been filed May 14, 1963:
1. Under inquiries 4 and 5 beginning on page 9 of the
Commissioner's report

(a) The Commissioner expresses a misconception of the
relationship of Kirk Reid Company, Incorporated, general
contractor, Louis B. Fine, owner, Oliver & Smith, architects
and James E. Hart, engineer.
(b) The Commissioner disregarded the uncontradicted
testimony of the architect relative to the revision of the plans,
Respondent's Exhibit 15 and the uncontradicted testimony
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of F. R. Ervin relative to the revision of the plans, Respondent's Exhibit 15.
(c) The Commissioner failed to consider the revised plans
of July 31, 1959, Complainant's Exhibit 7.
(d) The Commissioner failed to consider the nature and
origin of the changes in the work under the contract and the
authority vested in the architect and the engineer by the
owner in the owner's written contract document and cause
of action and interpretation thereunder by the owner's conduct.
(e) The Commissioner failed to consider any correspondence issued by James E. Hart, engineer and failed to recognize the correspondence was in the course of his business
against his monetary and proprietary interest and otherwise
being an exception to the hearsay rule subsequent to the death
of James E. Hart.
page 85 ]
(f) The Commissioner failed to allow the contractor the remainder of the contract price together with overtime as claimed in the initial suit.
(g) The Commissioner erred in allowing the defendant
any recovery under his counterclaim.
(h) The Commissioner erred in his conclusions:
1. That the equipment installed was much less expensive
and smaller in size and capacity than that called for under
the revised plans.
2. That the general contractor recognized that the contract
excluded all extras and overtime.
3. That the owner's consent was never obtained for any
changes.
4. That the plaintiff substantially deviated from contract
requirements.
5. Plaintiff did not substantially comply with the contract.
6. That the cost differential as reported was $24,252.50, or
that the defendant did not get contract value for an efficient
air conditioning system.
(i) The Commissioner failed to recognize that the changes
and revisions complied with by the plaintiff was at the instigation of the owner's representatives and agents, to-wit:
architect and engineer.
WHEREFORE, plaintiff doth except to the report of the
Commissioner and prays that its said exceptions may be sus-
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tained' and that the report be corrected in the manner indicated and that it be awarded a judgment in the amount set
forth in the Bill of Complaint.
KIRK REID COMPANY, INCORPORATED
By: Geo. Pilcher, Jr.
Of Counsel

*

*

*

*

*

Filed

5/23/63
By: L. M. CALVERT, D. C.

page 86 J
MEMORANDUM BY THE COURT
Although a number of exceptions have been filed by complainant to the report of the Commissioner in Chancery, the
determination of all matters in controversy herein depends,
essentially, upon the authority of Jt\.illes E. Hart, engineer,
acting for and on behalf of the architects, Oliver and Smith,
to authorize m~nd substaRtial changes and deviations
from the contract and specifications.
¥~contends that the engineer, Hart, by virtue
of the authority- derived from the architects, was the ~t
of the~ the purpose and to the extent of approving said changes and deviations on behalf of said owner,
without tlf.e permission, or even the knowledge, of the owner;while r~~dei1t contends that the authority, power and
duties of the architects were limited to the making of~r changes of the nature, and under the circumstances set out
in Article 15 of the General Conditions of the Contract (Exhibit C-8).
The respondent further contends that since said Article
15 expressly provides that no extra work or change (other
than "minor" changes, as stated above) shall be made unless in pnrsuance of a written order from the
page 87 ] owner signed or countersig·ned by ·the archite~t,
Qra-written order from the architect stating that
the- owner has authorized the extra work or change; and _

! v /'
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since neither of these requirements w~ complied with, that
the owner was not bound in any way by the changes and
divations in question, which were of a major, material and
substantial nature, even though authorized by the engineer,
claiming to act under the authority derived through the architects.
After a careful consideration of the entire record in this
cause, and an examination of the numerous authorities cited
by counsel for both parties in the exhaustive briefs filed
by them, the court is of the opinion that, as found by the Commissioner, the equipment installed was less e~ive and
smaller in size and capacity than called for in llie contract
and specifications; that there were substantial deviations
therefrom, and that there was ~fu!L_£~!!!illiance with
the contract by complainant; that such changes and de~
viations were of a major, material and substantial nature;
that such changes and deviations were no.t authorized by
the owner, the respondent herein, or otherwise authorized
or permitted under the express terms of the contract, and of
the pertinent authorities relating thereto; and that the engineer, under the authority claimed to to have been derived
from the architects, had no authority to act as · agent, or in
any other capacity, on behalf of the owner in making, or
authorizing, the changes and deviations from the contract and
specifications in question.
In addition to the terms of the contract, which as hereinbefore stated the court concludes expressly p~e
changes and deviations in question, the court is of the opinion
that by the great weight of authority, lhe authority
page 88 ) of an arcb.i.teet-is-or.dinarily~_H1nited ()~
confined primarily to the supervision of the work
in accordance with the plans and specifications.-agreed to by
the owner and the builder; and unless given special authority
(which did not exist in the case at bar) he cannot change
or modify the existing contract between the owner· and builder
in any major respects.
The court is also of the opinion that the Commissioner
was correct in ruling that complainant's Refused Exhibits
No. 1 (letter dated September 4, 1959, from James E: Hart
to Oliver and Smith) and No. 2 (letter dated August 10,
1959, from James E. Hart to Oliver and Smith) are inadmissible for the reasons stated in the report of the Commissioner; but in view of the conclusions of the court above
set out, said letters would not affect the decision of the court.
The court is also of the opinion that the claim of . com-
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plainant for ·~ and overtime is not substantial by the
evidence, and that the ruling of the Commissioner in disallowing same was proper.
The court is also of the opinion the certificates of the
architect as to progress and completion of the work are
not rele_yant or binding on the owner as to this controversy;
and that the provisions in the contract concerning arbitration
do not bar the Cross-bill (Counter-claim) of respondent.
The court is also of the opinion that for the reasons hereinbefore stated the complainant is not entitled to recover
herein, and the respgndent is entitled to sub~ial da.mag·es; /
and that, under the evidence, the method adopted
page 89 ] by the Commissioner for determining same is
reasonable and proper, and that a decree should
be entered against complainant in favor of respondent in the
sum of $24,252.50, with interest from Ma.y 1, 1959, a
c ·
The court is also of the opinion that the sum of $4,250.00
requested by the Commissioner constitutes a reason
·
proper fee for William H. Sands, Commissioner in Chancery,
for his services herein, and that said amount should be allowed
said Commissioner in Chancery, to be taxed as a part of the
costs herein.
It is the conclusion of the court, therefore, that the ex:ceptions filed by complainant to the report of said Commissioner in Chancery should be overruled, and said report
approved and confirmed; that the Bill of Complainant be
dismissed; and that a decree be entered in favor of the res . .
pondent, Louis B. Fine, on his Cross-bill against the com.
, "rk Reid Company, Incorporated, in the sum of
4,252.50 with interest from May 1, 1959, and costs.
be presented for entry in accordance with
J. SYDNEY SMITH, JR.
J. Sydney Smith, Jr., Judge
August 9, 1963
Filed
8-9.J63
H.L. STOVALL
D.C.
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August 9, 1963

Mr. George Pilcher
Pilcher, Underwood, Pilcher and Winters
Equitable Building
Norfolk, Virginia
Mr. Howard I. Leg-um
Fine, Fine, Legum & Schwan
Law Building
Norfolk, Virginia
Re:

In Chancery # 1971

Kirk Reid Co., Inc. v. Louis B. Fine
Gentlemen:
I enclose herewith copies of memorandum in the above
matter, which I have filed on this date with the clerk.
A decree may be presented for entry in accordance therewith.
Very truly your,
J. SYDNEY SMITH, JR.
J. Sydney Smith, Jr.
Judge
JSSJr:meg
Encl.

*
page 91

*
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*

*

J
FINAL DECREE

THIS CAUSE came on this day to be heard upon the Bill
of Complaint, Answer and Cross-Bill of the defendant, the
Answer of the complainant to said Cross-Bill, depositions
taken and filed herein, the report of William H. Sands, Commissioner in Chancery, the exceptions of the complainant to
said report of the Commissioner in Chancery, the exception
of the defendant to s-aid report of the Commissioner in
Chancery, the written opinion of the Court, dated August
9, 1963, and was arg-ued by counsel.
UPON CONSIDERATION WHEREOF, it is ADJUDGED,
ORDERED and DECREED:
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L That all of the exceptions of the complainant and the
exception of the defendant to the report of the Commissioner
in Chancery be, and they are hereby overruled;
2. That the Bill of Complaint be and is hereby dismissed from the docket;
3. That judgment be and is hereby entered in favor of
the defendant, Louis B. Fine, against the complainant, Kirk
Reid Company, Incorporated, in the sum of Twenty-four
Thousand Two Hundred Fifty-two and 50/100 ($24,252.50)
Dollars, with interest from May 1, 1959, and the taxable
Court costs ;
4. That fee of Four Thousand Two Hundred Fifty ($4,250.00) Dollars be and is hereby awarded to William H.
Sands, Commissioner in Chancery, to be taxed as a part of
the costs herein.
page 92 )
To which action of the Court, complainant, by
counsel, duly excepted.
And this cause is removed from the docket.

a

ENTER: This 12th day of August, 1963.
J. SYDNEY SMITH, JR.
Judge
page 94 )
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APPLICATION TO PREPARE RECORD
To: Hon. W. L. Prieur, Jr., Clerk Cour.t of Law and Chancery
of the City of Norfolk Norfolk, Virtfon;ia

The undersigned hereby requests that you prepare· the
record in the above matter for the purpose of presenting
·
same to the Supreme Court of Appeals of Virginia
KIRK REID COMPANY, INCORPORATED
By GEO. PILCHER, JR.
Of Counsel
Filed
10/2/63

*

*

*

*

*

L.M. CALVERT
D.C.
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR
The plaintiff, Kirk Reid Company, Incorporated, by its
attorney, hereby gives notice of its appeal from a certain
final Order and Judgment entered in the above styled cause
on the 12th day of August, 1963.
The plaintiff, Kirk Reid Company, Incorporated does hereby designate as the Assig'Ilments of Errors in this case the
following:
1. The Trial Court erred in affirming the Commissioner's
report as the final Decree of August 12, 1963 failed to apply
the applicable law to establish the relationship and authority
between owner, architect, engineer and general contractor.
2. The Trial Court erred in affirming the Commissioner's
report as the final Decree of August 12, 1963 failed to apply
the applicable law relative to the assessment of damages
for both plaintifJ and defendant, including, but not limited
to, credit for the unpaid balance of the original contract
price.
3. The Trial Court erred in affirming the Commissioner's
report as the final Decree of August 12, 1963 failed to apply
the applicable law relative to the introduction into evidence
certain reports and correspondence of the deceased engineer
in charge of construction.
4. The Trial Court erred in entering the final Decree of
August 12, 1963 over-ruling the complainants exceptions,
dismissing the Bill of Complaint and .entering· up judgment
for the defendant.
KIRK REID COMPANY, INCORPORATED
By: GEO. PILCHER, JR.
Of Counsel
Filed
10/2/63

*

*

*

*

*

L. M. CALVERT, D. C.
I certify that on Oct. 2, 1963, I delivered a true copy of the
foregoing pleading to each counsel of record.
GEO. PILCHER, JR.
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ASSIGNMENTS OF CROSS ERROR
Defendant, Louis B. Fine, assigns cross error as follows:
1. That the Court erred in failing to award the defendant
damages of Forty-eight Thousand Four Hundred ($48,400.00)
Dollars.
LOUIS B. FINE
By HOWARD I. LEGUM
Of Counsel

*

*

*

*

*

Court of Law and Chancery
Filed 10-16-63
By: H. L. STOVALL, D. C.

Dep.
5/17/61
page 1 )

*
*

*
*

*
*

*
*

*
*

*

*

*

*

*

Depositions of witnesses taken before General William H.
Sands, Commissioner in Chancery, pursuant to Decree hereto attached, in the law offices of the Commissioner, National
Bank of Commerce Building, Norfolk, Virginia, at 10 :00
o'clock a. m., May 17, 1961, to be read into evidence in the
above entitled cause, pending in the Court of Law and Chancery of the City of Norfolk.
APPEARANCES:

Messrs: Pilcher, Underwood, Pilcher
and Winters (Mr. George Pilcher, Jr.),
attorneys for the complainant.
Messrs. Fine, Fine, Legum and
Schwan (Mr. Howard I Legum), attorneys for the defendant.
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Fred R. Ervin
Dep.

5/17/61

page 2 J

(All the witnesses were called, first duly sworn
and excluded. The reporter was first duly sworn.)

The Commissioner: Are you gentlemen ready?
'Mr. Legum: Yes, your Honor.
The Commissioner: And Mr. Fine, are you proceeding?
Mr. Legum: I represent Mr. Fine.
The Commissioner: You are represented by Mr. Legum?
Mr. Fine: Yes, sir.
The Commissioner: And Mr. Pilcher is representing the
complainant, Kirk Reid Company, Incorporated.
Mr. Legum: Call Mr. Ervin as an adverse witness.
FRED R. ERVIN
called as an adverse witness, having been first duly sworn,
was examined and testified as follows:
Dep.

5/17/61

page 3 J

DIRECT EXAMINATION (Adv)

By Mr. Legum:
Q. State your name, please Y
A. Fred R. Ervin.
Q. You are president of the Kirk Reid Company, Incorporated?
A. Yes.
Q. I show you a contract dated December 23rd, 1958 between Kirk Reid Company, Incorporated and Louis F. Fine
and ask you if the signature on the fourth page thereof is
your signature.
(Document shown to the witness for examination.)
A. Yes, sir.
Mr. Legum: Do you want to look at it?
Mr. Pilcher: No, I think I have one here.
Mr. Legum: If your Honor please, I have an exact copv
of the original which I would like to offer in evidence.
•
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Fred R. Ervin
The Commissioner: Will you show it to Mr. Pilcher,
please¥
Dep.
Mr. Legum: Here is the original.
5/17/61
(Shown to opposing counsel for examination.)
page 4 )
The Commissioner: Any objection, Mr. Pilcher?
Mr. Pilcher: No objection to the substitution of the photostat.
The Commissioner: Respondent's Exhibit Number 1.
(Received and marked in evidence by the Commissioner
as Respondent's'Exhibit Number 1.)
By Mr. Legum:
Q. Mr. Ervin, I show you a paper called "Waiver of Liens"
under Lawyers Title Insurance Corporation, Richmond, Virginia form, and ask you if the signature of it is yours.
The Commissioner: What is the date of that, Mr. Legum 1
Mr. Legum: Excuse me, sir. It is dated July 17, 1959.
(Document shown to the witness for examination.)
A. Yes, sir.
Dep.
5/17/61
page 5 )

Mr. Legum: I would like to offer in evidence
an exact photostat copy of this Waiver of
Lien.
The Commissioner: Show it to Mr. Pilcher.

(Shown to opposing counsel for examination.)
Mr. Pilcher: I think this photostat is not quite in the same
order as the other.
The Commissioner: You mean the pages T
Mr. Pilcher: The pages are not in the same order.
The Commissioner: Can they be placed in the same order T
Mr. Pilcher: They can be. This page 3 of the photostat
should be, I think, page 4.
The Commissioner: Take a look at it.
Mr. Legum: All right, we will Mr. Pilcher: It only requires the removal of the staple.
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Fred R. Ervin
This comes, and then this comes. That is not ahead of the
signature.
Mr. Legum: All right, we have no objection. I will remove
the staple and rearrange it in the form suggested by Mr.
Pilcher and restaple them.
Dep.
Suppose you place it in the form that you want
iU
5/17/61
page 6 ]
Mr. Legum: I offer this paper, Waiver of
Liens, dated July 17th, 1959 in evidence, if your
Honor please.
The Commissioner: Any objection to this as of nowT
Mr. Pilcher: It's just this: I think this was behind the
signature.
The Commissioner: Is that all right nowT
Mr. Pilcher: That is all right.
The Commissioner: I will staple it. Respondent's Exhibit Number 2. I understand you are offering this T
Mr. Legum: Yes, your Honor, I am.
(Received and marked in evidence by the Commissioner as
Respondent's Exhibit Number 2.)
By Mr. Legum:
Q. I show you a letter dated July 8, 1959, on the stationery
of Kirk Reid Company, Incorporated, addressed to Mr. Louis
B. Fine, and ask you to look at it and see if that was sent to
Mr. Fine.
(Document shown to opposing counsel for examination.)
Dep.
5/17/61
page 7 ]

Mr. Legum: Here is a copy.
A. What do you want me-T
Q. I ask you if you sent that to Mr. Fine.
A. The letter is unsigned but I don't know how it was delivered. Was this mailed T
Q. Well, I am asking do you recall writing the letter to
Mr. FineT
A. Yes, I am sure the language of this letter is mine.
Mr. Legum : I again like to offer a copy of this letter in
evidence as Respondent's Exhibit 3.
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The Commissioner: Show it to Mr. Pilcher.
Mr. Legum: Yes, sir.
(Document shown to opposing counsel for examination.)
Mr. Legum: That is a copy I want to introduce.
Mr. Pilcher: No, that is the one you gave me.
Mr. Legum: Well, that is the original. I want to introduce
the copy. I just want to let you compare it, that's all.
Mr. Pilcher: Oh, I thought you were going to
give me a copy of the letter.
Dep.
Mr. Legum: I offer that as Respondent's
5/17/61
Exhibit Number 3.
page 8 )
The Commissioner : This is a copy of the
original that you have shown Mr. Pilcher. Any objection,
Mr. Pilcher¥
Mr. Pilcher: Not for the copy to be substituted.
The Commissioner: Respondent Exhibit Number 3.
(Received and marked in evidence by the Commissioner as
Respondent Exhibit Number 3.)
By Mr. Legum:
Q. I show you a bill on the letterhead of Kirk Reid Company, Incorporated, dated June 25th, 1959, addressed to Mr.
Louis B. Fine bearing the title "Final Estimate re Heating
and Air Conditioning, Law Building,'' and ask you if you
prepared that, if Kirk Reid Company prepared it.
(Document shown to the witness for examination.)
Mr. Legum : Here is a copy of the letter.
(Document shown to opposing counsel for examination.)
A. Do you have the invoice file there¥
Dep.
5/17/61
page 9 )

(Counsel producing file for examination of the
witness.)

A. This file don't tell me what I want to know.
The invoice is ours. I don't know whether that
was modified. Some of those invoices were changed or re-
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vised. I don't know whether that was one of them or not;
but that was an invoice from us; yes, sir.
Q. That you all prepared?
A. That might not have been :final. It could have been
modified in someway. I have to go to the bookkeeper.
Q. My question was whether you prepared this invoice.
A. Yes, that is correct.
Mr. Legum: All right. You want to compare the copy
with the original?
Mr. Pilcher: Yes.
(Shown to opposing counsel for examination.)
Mr. Legum: I offer this bill of Kirk Reid Company dated
June 25, 1959 addressed to Louis B. Fine as Respondent
Exhibit Number 4.
The Commissioner: Any objection?
Mr. Pilcher: Not to the substitution of the photo copy for
the original.
The Commissioner: Wait a minute. I think you
Dep.
have used that language each time. Do you have
5/17/61
page 10 } any objection to the offering of this exhibit which
purports to be a copy of the original which was
exhibited to you by Mr. Legum Y
Mr. Pilcher : No, sir.
The Commissioner: Respondent Exhibit Number 4.
(Received and marked in evidence by the Commissioner as
Respondent Exhibit Number 4.)
By Mr. Legum:
Q. I show you a paper dated 9 July, 1959, called'' Certificate
for Payment,'' addressed to Louis B. Fine, owner, bearing
the signatures of Herbert Smith, III, architect and F. R.
Ervin, president, and ask you if ''F. R. Ervin, president''
is your signature thereon. ·
(Document shown to witness for examination.)
A. Yes.
Q. And also is this notation "$18,000.00, paid 7/17/59,
F. R. E." your initials?
A. Yes, I know that very well, back in your office.
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Fred R. Ervin
Dep.

Mr. Legum: I offer an exact copy of that paper
in evidence as Respondent Exhibit Number 5.

5/17/61
page 11 )

(Shown to opposing counsel for examination.)

The Commissioner: Any objection, Mr. Pilcher?
Mr. Pilcher: No objection.
The Commissioner: Respondent Exhibit Number 5.
(Received and marked in evidence by the Commissioner as
Respondent Exhibit Number 5.)
Mr. Legum: That is all the questions I wish to ask of him,
your Honor.
The Commissioner: Are you through, Mr. Legum~
Mr. Legum: Yes, your Honor.
CROSS EXAMINATION
By Mr. Pilcher :
Q. Mr. Ervin, in June or July of 1959, what was the status
of the construction of this work that was being done under
the contract with Mr. Fine? How much of it had
been completed?
Dep.
A. You say in June or July?
5/17/61
Q. As of July the 8th or first of July, in that
page 12 )
period of time. I think that was that letter A. Can I answer by making reference to the evidence~
Q. Yes, sir.
The Witness: Sir, can I have those?
The Commissioner : I am handing you Respondent's ExhibitThe Witness: No, the letter that was The Commissioner : Oh, the letter.
Mr. Pilcher: That is Number 3.
The Witness: I think that is the letter.
The Commissioner: Number 3.
Mr. Legum: If your Honor please, we wish to object to
the question on the ground that the certificate for payment
which was introduced into evidence as Respondent's Exhibit
Number 5 dated July 9, 1959 speaks for itself as to the amount
of work that was done and the amount of work remaining to
be done, because if your Honor will notice the certificate
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Fred R. Ervin
for payment has a notation work still to be
:finished there and the date, which is one day
later than Mr. Pilcher asked him, and he says
5/17/61
page 13 ) $3,400, and it varies The Witness: I can answer that. Cut it down
toThe Commissioner: Just a minute, please. I think the
question, Mr. Legum, which was asked by Mr. Pilcher refers
to one of the exhibits which was introduced by you, and it
may pertain to a clarification of Respondent's Exhibit Number 3. I don't know. So, I overrule your objection at this
time and note your exception.
Mr. Legum: All right, sir.
The Commissioner: I will consider it later if it isn't proper.
Mr. Legum: All right.
The Commissioner: Go ahead.

Dep.

A. Well, the work was completed except for this plastering
which was in question.
By Mr. Pilcher :
Q. Talk to him and to the Commissioner. Mr. Ervin, wh~t
was the plastering in question?
A. Well, there was a question of it being a part of the
original contract. The question was whether we
could gain access to those stores and do the
Dep.
plastering.
5/17/61
Q. What stores?
page 14)
A. Well, specifically at that timeQ. Where are the stores located?
A. All these stores were all on the :first floor.
Q. The :first floor of what?
A. Of the Law Building. And they included all the stores
which were occupied at that time.
Q. Now, what was the status of your work to be done in
those stores?
A. Well, the status The Commissioner: You are speaking, Mr. Pilcher, of
July theMr. Pilcher: As of July the 8th; at the time this letter was
propounded, which is Respondent's Exhibit Number 3.
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A. This answer can refer to almost any time during the
period of June or July, because the thing was in question that
long. With a couple of exceptions, the tenants just refused to
let us in there to do the work.
Q. And when did the tenants eventually let you in to do
the workY
A. As I recall it wasQ. What had to take place before the tenants would let
you do the work Y
A. Well, of course Dep.
5/17/61
page 15 ) Mr. Legum: If your Honor please, we wish to
object to this line of questioning on the ground
that it is not material to the inquiry before your Honor at
this time.
The Commissioner: I will note your objection, but it apparently refers to some letter which you introduced. I will
have to decide that point after I have been able to read these
letters.
Mr. Legum: All right, sir.
The Commissioner : Go ahead.
A. As I recall, it was during the month of October before
we were able to get into those stores in question, and I will
have to refresh my memory 'from my own files. I think there
was a couple there that we were never able to get into, but
the ones that did object to us coming in, I think we finally
accomplished that work at nighttime.
By Mr. Pilcher :
Q. Did you have any conference with Mr. Fine relative to
getting into the stores Y
A. I believe that we did discuss it briefly one day. Most
of our contact was through the mails. We discussed the same
with Mr. Wingfield mostly, and I believe that he carried the
matter to Mr. Fine; I'm not sure about that.
Q. Well, now, on July the 8th had the plastering
Dep.
been done in the stores Y
5/17/61
A. No, sir.
page 16 )
Q. Did you send him a bill in July, July the
8th or July the 9th Y
A. (Pause) Did we send him a billY
Q. Yes, sirY
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A. I don't know the date we sent him one in July.
Q. Is that Respondent's Exhibit Number 5~
A. This is the architect's certificate here. Our invoice is
the other document.
(Document shown to the witness.)
A. Yes.
The Commissioner : For the record you are now referring
to Respondent's Exhibit Number- what numbed
The Witness: 4, sir.
By Mr. Pilcher:
Q. And the architect's certificate showed how much work to
be done~
A. Yes.
Q. How much work was to be done as of July the 8th~
A. The dateQ. Or July the 9th¥
Dep.
A. WellQ. The date of Respondent's Exhibit Number 5~
5/17/61
page 17 }
A.- our invoice is dated June 25th; the
architect's certificate is dated July the 9th. Now,
are you saying as of July the 9th~
Q. As of the date not necessarily it was signed by the
architect or prepared by the architect but A. Well, the letter - the certificate of payment is based
on this invoice. As far as we were concerned $2,400 was left
to be done.
Q. And whatA. Which represented the allowance for the plastering on
those first floor rooms.
Q. And do you have any indication as to what the $3,400
of the architect's certificate represent?
A. I believe there was a letter of transmittal with this
certificate of payment from Mr. Hart to Oliver and Smith
which made up the difference of $1,000, which he had added
in there to allow for additional testing and adjusting of the
system.
Q. And what was the $2,400~ What did it represent¥
A. The $2,400 was an allowance for the omission of the
plastering of the first floor ceilings.
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Q. Were you permitted to give- did Mr. Fine
Dep.
accept a $2,400 credit to the plastering?
5/17/61
page 18 ]
Mr. Legum: If your Honor please, I wish to
object to this question on the ground it is not
material to this inquiry. That is going into the merits of
it and I don't see the materiality of it.
The Commissioner: Well, I am limited, gentlemen, by the
decree of reference to taking evidence pertaining to the motion of the defendant to dismiss, and on Paragraph Two of
the amended and supplemental answer and grounds of defense, which Paragraph Two provides that the respondent
alleges that the complainant executed a written waiver of
liens under date of July 17, 1959 and duly notarized, which
was prior to the recordation of the mechanic's lien on September 21, 1959, and that by reason of said written waiver of liens
the complainant had no lawful right to recall a memorandum
of mechanic's lien.
Now, that is the limitations being placed on the Commissioner in taking evidel}.ce today.
Of course, I appreciate some of the testimony that may
come out today may not be relevant after the
testimony is in. I shall have to pass on that quesDep.
tion later on.
5/17/61
Mr. Legum: All right, sir.
page 19 ]
The Commissioner: I can't in advance because
we have voluminous paper work here I must go over; but I
note your objection. Go ahead, answer the question.
The Witness: Could you repeat the question again? I have
lost track of it myself.

By Mr. Pilcher :
Q. Your invoice shows a credit of $2,400 or work to be done
for $2,400. The architect's certificate shows work to be done
to the extent of $3,400. You have given an answer as to
$1,000 of the architect's $3,400. Now, my question is what does
the $2,400 work yet to be done in the architect's certificate
represent~

A. Well, it represents in the language of the invoice, it
tells less allowance for plastering of first floor ceilings.
Q. Now, at the time you sent that bill in; that is, your
Respondent's Exhibit Number 4 A. Yes.
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Q. -was that considered a final bill on your part T
Dep.
5/17/61
page 20 )

Mr. Legum: If your Honor please, I object to
the question on the grounds, number one it is
leading, and number two it seeks by parol to vary
the terms of a written estimate which on its face states "Final
Estimate.''
Mr. Pilcher: All right, excuse me. I didn't have a copy of
it, and I didn't realize it said a final estimate.
The Commissioner: May I have a copy of itT
Mr. Pilcher: I will abide by the writing.
Mr. Fine: He didn't have it in front of him. Show it to him.
Mr. Pilcher: I will abide by it.
By Mr. Pilcher:
Q. Mr. Ervin, you have identified the contract Respondent's
Exhibit Number 1.
A. Yes, sir.
Q. Will you please read Article 16 of that contract. Would
you give him the exhibit, if it please the Court, so that he Mr. Legum: You can have this original.
(Document shown to the witness.)
By Mr. Pilcher:
Dep.
Q. Read it to the reporter for the record, if
5/17/61
page 21 ) you will, please, for the benefit of the Commissioner.
A. "Article 16 - Liens - "
The Commissioner : He said Article 16.
The Witness: Article 16. That is what I said.
By Mr. Pilcher:
Q. ''Liens.''
The Commissioner: Yes.
A. (Reading) "Final payment shall not be due until the
contractor has delivered to the owner a complete release of
all liens arising out of this contract, or receipts in full covering all labor and materials for which a lien could be filed, or
a bond satisfactory to the owner indemnifying him against
any lien.''
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By Mr. Pilcher:
Q. In compliance with Respondent's Exhibit Number 1
under this Article of the contract, state what you did.
Mr. Legum: If your Honor please, we object to the question
on the ground that the mechanic's lien waiver speaks for itself
which was introduced into evidence.
The Commissioner: I will note that obDep.
jection, Mr. Legum: But I would like to have
5/17/61
page 22 } the answer for my information at this time. I
will have to pass on it later.
Mr. Legum: All right, sir.
By Mr. Pilcher:
Q. The question was state what you did in compliance with
Article 16 of the AlA contract.
A. Well, the preparation of this paper Q. Now, he is referring A. To Respondent's Exhibit Number 2. We were told that
this had to be executed. Now, Mr. Fine mentioned this instrument himself, and also referred to in this letter which was
Respondent's Exhibit Number Q. 3.

A. - I don't know what the number is. Reference was
made to it, and as we have done on many times contracts
are made up on Lawyers Title and band-carried to the subcontractors and material men and executed and delivered.
I think in this case, as I recall this was mailed. I don't
know whether there was a covering envelope or not to substantiate that; but I believe this was put in the mail.
Q. Did you intend that to be in compliance - state what
your intention was when you mailed that mechanDep.
ic 's lien.
5/17/61
page 23 J
Mr. Legum: I object to any question as to intention as calling for an opinion and conclusion.
The Commissioner: One minute. I think that point is well
taken, Mr. Legum: On the other hand, if the purpose of the
question is to determine what was actually done, what actually
was performed, as I understand the question, well then it is
a proper question in that form. Mr. Pilcher, I think he can
object to it.
The Witness: Can I answer that by reference The Commissioner: No, let Mr. Pilcher ask you another
question.
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By Mr. Pilcher:
Q. State the circumstances surrounding the delivery of
this and what transpired between you and Mr. Fine subsequent to this.
Mr. Legum: If your Honor please, I object to the question
as being doublebarrelled. I think he ought to break it down
so we know intelligently how to Dep.
The Commissioner: I think you can do that on
cross-examination if you so desired. I think the
5/17/61
page 24 ) question is all right. I note your objection and
exception.
Mr. Pilcher: Read the question back, please 1
(The reporter read the question.)
The Commissioner: When you say "this," Mr. Pilcher,
you are referring to what 1
Mr. Pilcher: To Respondent's Exhibit 2, which is the
waiver.
A. Well, now, referring to this Exhibit Number 3, it was
mentioned in there to Mr. Fine that we were proceeding with
the Lawyers Title Waiver of Lien form. When I initialed
this Respondent's Exhibit Number 5 I met Mr. Fine in his
office which was at that time the first office to the left as you
went in his old suite.
The purpose of going up there was to get this payment and
we went back into another office in the opposite side of the
hall which, I believe, was occupied by Mr. Legum but he was
out, and he delivered to me a check for $18,200. At that time
we were not dealing at arm's length. I thought the contract
was being completed and payment to be made in accordance
with the terms, and he said among other things that this
waiver of lien form would have to be delivered before he
paid part. I thought when I went to his office that
day I was going to get this full payment, and he
Dep.
gave me the check for $18,200. We inserted the
5/17/61
page 25 ) form and I initialed it and it's right here in the
evidence. And then - that was on the 17th and this letter, I think the last thing I said there going down
the hall, "I will get that waiver of lien form to you as soon
as possible," and I think that I brought that thing back the
next day. The date on it was the 17th, which is the same date
of the payment, but this was a follow up of this right here.
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The Commissioner : Use the number for the record.
The Witness: Respondent's Exhibit Number 2 was the follow up of the conversation concerning the discussion of
Respondent's Exhibit Number 5.
By Mr. Pilcher:
Q. Subsequent to the mailing or delivery of Respondent's
Exhibit Number 2, how much money, according to your final
estimate, was still due Kirk Reid Corporation Y
Mr. Legum: If your Honor please, we wish to object to the
question on the ground that said exhibit speaks for itself.
The Commissioner: Which T
Mr. Legum: Which Mr. Pilcher was referring
to in the question.
Dep.
The Commissioner: May I see the ExhibitT
5/17/61
Mr. Fine: Exhibit Number 5, I think it is.
page 26 }
Mr. Pilcher : Off the record.
(An off-record discussion took place.)
The Commissioner: Now, which Exhibit were you referring
to, Mr. Pilcher?
Mr. Pilcher: If it please the Court, my question was how
much was yet due after Mr. Fine made that payment of
$18,200 as reflected on the notation of Respondent's Exhibit
Number 5.
The Commissioner: Does it show on the face of the
exhibit, Mr. Pilcher?
Mr. Pilcher: Yes.
The Commissioner: It says this certificate, $18,200 is the
difference, doesn't it?
Mr. Pilcher: It doesn't show on the face, and I just want
to get the total.
The Commissioner: You want to get the difference?
Mr. Pilcher: Just the mathematical difference.
The Commissioner: All right. I did not sub·
tract it.
Dep.
Mr. Fine: $11,510.00.
5/17/61
The Commissioner : All right.
page 27 }
Mr. Pilcher: $11,510.00.
The Commissioner: I note your objection.
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By Mr. Pilcher:
.
Q. Have you been paid that $11,000 - excuse me, I withdraw the question. That gets into the merits of the case;
I'm sorry.
Mr. Legum: If your Honor please
Mr. Pilcher: I'm sorry.
By Mr. Pilcher:
Q. Have you been paid that $11,510.007
A. (Pause).
Mr. Legum: I object to the question on the grounds it is
not material to the inquiry before your Honor at this time:
The Commissioner: I am not sure whether it gets into the
merits or not. I will allow it. I will pass on it later.
Mr. Pilcher: I think, if it please the Commissioner, that I
have a right under this to show that there is money yet due
even though that mechanic's lien waiver has been
delivered; that it W&S not paid for Dep.
The Commissioner: Just a moment, Mr. Pilcher.
5/17/61
page 28 ) The reference directs that evidence be taken pertaining to the motion of the defendant to dismiss,
and the motion to dismiss refers only - the grounds of that
motion is that the complainant executed a written waiver of
liens and, therefore, had no right to file a mechanic's lien.
The reference further refers to Paragraph Two of the supplemental answer, which in substance refers to exactly the
same thing.
Do you wish to see the file 7 I think we are limited to those
questions.
Mr. Pilcher: But I think, if it please the Court, according
to the record, as you have stated there is - they do not
take the position that there is not money yet due and owing.
They only say that there has been a waiver. They do not
refer to the debt, and as a result I wanted to establish that
there was a debt yet due.
The Commissioner: Wouldn't that be going into the merits
of the caseY
By Mr. Pilcher:
Q. Mr. Ervin, state whether or not you have received any
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payments since the delivery of the mechanic's
Dep.
lien waiver.
5/17/61
page 29 )
Mr. Legum: I object to the question on the
ground it is not material to the inquiry before
your Honor.
The Commissioner: I am going to allow this question at
this time, Mr. Legum. I have to go into it afterwards.
Mr. Legum: All right, sir.
A. Can I correct an error before I answer that question?
By Mr. Pilcher:
Q. Yes, you may.
A. You are talking about the $11,510.00?
Q. I am just talking about any money.
A. I mean if you want to enter the amount in the record,
it's $2,000 actually, if you use that, those figures on the
sheet.
Q. State whether or not you have received any payment
since you delivered the mechanic's lien waiver.
A. No.
Q. Which is Exhibit Number 4.
A. No.
Q. Subsequent to the delivery of the mechanic's lien waiver
state what Mr. Fine concluded as a result of the $2,400 allowance that you gave him for the plastering.
Dep.
5/17/61
Mr. Legum: If your Honor please, I object to
page 30 )
the question.
The Commissioner: I don't understand the question, Mr.
Pilcher. With reference to what Mr. Fine concluded Y
By Mr. Pilcher:
Q. What did he require of you relative to the $2,400 allowance you made for the plastering?
Mr. Legum: I object on the ground that it is not material
to the inquiry before your Honor. It goes into the merits.
The Commissioner: The same ruling, Mr. Legum.
Mr. Legum: All right, sir.
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The Commissioner : And . if it is determined it goes into
the merits, of course I am not going to consider it. Go ahead.
A. The question is what did he require of me?
By Mr. Pilcher:
Q. Relative to the $2,400 allowance for plastering?
A. Mr. Fine did not require anything of me on that point.
Most of that discussion was with the architect and Mr. Wingfield. All that I had was.
Dep.
Q. Well, what did they require of you?

5/17/61
page 31 )

Mr. Legum: I object as to what the architect required of him.
The Commissioner: Well, he said the architect and Mr.
Wingfield. Now, Mr. Wingfield's relationship has not yet
been established.
Mr. Pilcher: No, sir, I was going to put Mr. Fine on to
establish that after Mr. Ervin completed his testimony.
The Commissioner: Well, if that relationship was an agency
probably the question is premature at this time.
Mr. Pilcher: Well, it would just save having to put Mr.
Ervin back on the stand after I established it.
The Commissioner: You can ask Mr. Wingfield. I think
the question would be proper, probably, if I understand there
is a relationship there.
By Mr. Pilcher:
Q. Mr. Ervin, did Mr. Fine accept the $2,400 credit?
A. I don't know whether to answer your question. I would
have to refer to a letter that I wrote to him direct on the
matter.
Q. You may refer to the letter to refresh your
memory.
Dep.

5/17/61
page 32 )

Mr. Legum: May it please the Court, may it be
understood, .your Honor, that my objection is a
continuing objection to this line of questioning?
The Commissioner: Of course.
A. (Witness referring to file) I found several letters in
reference to it. It is not in the correspondence I wanted. It
might take some time to find this in all these letters. But
to answer your question, in reference to this a letter was

Kirk Reid Company, Incorporated v. Louis B. Fine

75

Fred R. Ervin
written and we simply finished the letter by stating that
if we hear nothing to the contrary within five days we will
assume that this is an acceptable arrangement. The only actual
relationship was with the architect in which he advised us
verbally it was his opinion that this $2,400 had been accepted.
Mr. Leg-um: We object to any conversation between the
architectThe Commissioner : Of course.
By Mr. Pilcher :
Q. Was the $24,00 finally accepted by Mr. Fine?
Mr. Legum: I object to the question as phrased on the
ground it is leading, and number two it calls for
a conclusion or opinion on the part of Mr. Fine.
Dep.
The Commissioner: That is a good objection,
5/17/61
page 33 ] Mr. Pilcher.
Mr. Pilcher: Yes, sir. I am going to do it
another way.
By Mr. Pilcher:
Q. State whether or not you completed the plastering in the
stores, Mr. Ervin, for which this $2,400 was allowed.
A. No, we did not.
Q. How much differential have you given Mr. Fine credit
for?
A. (Pause) The exact figure is in the file there itself. Let
me look at the invoice.
(Counsel producing file.)
A. There were three stores. You want the names of the
stores?
Q. It is not necessary.
A. For a total of $437.00 that we could not work in.
Q. Which means how many stores did you work in then T
Call them by name, then count them.
A. Nicholas Georges; A. B. C. Board, Rawls Dress Shop,
C. H. Farrell and Seaboard Airline ticket office. To my knowledge five we worked in. Three we couldn't work in.
Dep.
Q. You worked in five stores T
5/17/61
A. Yes; on the first floor.
page 34 ]
Q. And state whether or not the work in those
five stores is the differential between the origipal
credit of $2,400 and the final credit of $437.00.
~-\"
,If>'!

...,.,,
''· """'-"'.
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A. You mean does the invoice reflect that differential or
what. I'm not sure I understand the question.
Q. Wbat was the amount of your credit on the invoice of
July the 8th Y
A. Oh, our inVioice of July 8th, which is Respondent's
Exhibit - no, I'm wrong. We don't have an invoice ...
Q. June 25th, excuse me.
A. You are _talking about the certificate of payment of
July the 9th or June the 25th Y
Q. Yes, sir.
A. $2,400.
Q. And what was your statement, the amount of your final
credit to Mr. Fine for plastering?
A. $437.00.
Q. State whether or not the differential between the $2,400
and $437.00 was the plastering done in the five stores.
A. Yes.
Mr. Pilcher : I think that is all.
Mr. Legum: We rest, if your Honor please.
The Court : All right. Any further testimony?
Mr. Pilcher: I would like to have Mr. Fine
take the stand. He wasn't sworn in.

Dep.
5/17/61
page 35 J

LOUIS B. FINE,
the respondent, called as an adverse witness, having been
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION (Adv)

,.....
"f.._,a.

By Mr. Pilcher:
Q. Mr. Fine, are you the respondent?
A. Yes, sir.
Q. And this was your building that was being modernized?
A. Yes, sir.
Dep.
Q. And you executed and entered into this con5/17/61
page 36 J tract with Mr. Ervin?
A. Yes, sir.
Q. And did you employ an architect?
A. Yes, sir.
Q. And who were the architects!
.~~· Oliver and Smith.
~'

'111-t

\.

'•
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Q. And they are the same architects who have signed this
certificate of payment, Respondent's Exhibit Number 57
A. Yes, sir.
Q. They represented you as architects in accordance with
some contract?
A. Yes, sir.
Q. Is that contract introduced in evidence today?
A. Yes, sir.
Q. The contract for the employment of the architects?
A. Let me answer that, sir.
Q. You have a written contract with the architect Y
A. Yes, sir, so far as I know I do. I think so.
Dep.
To the best of my knowledge. I haven't seen it. I
will check my files.
5/17/61
Q. It is not necessarily material; but he is your
page 37 ]
architect?
A. No question about that. I think I have a written contract
with him too.
Q. Do you have a contract with James E. Hart? What is
his position in this Y
A. Well, Mr. Hart was recommended. I did not know Mr.
Hart and never knew him until I engaged Oliver and Smith,
and Oliv~r and Smith engaged Mr. Hart as an engineer.
Q. And that met with your approval?
A. Yes, sir, I depended on the recommendation and representationQ. Of Oliver and Smith?·
A. - of Messrs. Oliver and Smith.
Q. So Mr. Hart was employed as your engineer?
A. Through Oliver and Smith who were the architects.

By The Commissioner :
Q. Was he working with you Y
A. He was working for Oliver and Smith but I paid Oliver
and Smith, and they in turn paid Mr. Hart.
By Mr. Pilcher:
Q. What I am trying to get, Mr. Fine, is that Mr. Hart was
the engineer of the job?
A. No question about that.
Dep.
Q. On whom you relied Y
5/17/61
page 38 ] · A. Well, I relied on Oliver and Smith ultimately
because they were my people that I depended on,
and Oliver and Smith hired Mr. Hart. In other words my
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records indicate that I always paid the architect who in turn
paid the engineer.
Q. I am not talking about the flow of compensation; I am
talking about was Mr. Hart the engineer for the job.
A. I would say he was the engineer - air conditioning
expert on the job.
Q. He was the engineer.
By The Commissioner:
Q. He was an employee of Oliver and SmithY
A. Yes, sir.
By Mr. Pilcher:
Q. He is an independent The Commissioner : Wait, let's clear that up.
Mr. Fine: It gets somewhat in the merits.
The Commissioner: I don't want to get into the merits,
but as long as you mentioned Mr. Hart's name, let's ask right
now the simple question by whom was Mr. Hart employed Y
The Witness: Oliver and Smith, your
Dep.
Honor.

5/17/61
page 39 ] By Mr. Pilcher:
Q. Did you rely on Mr. Hart's engineering judgmenU
Mr. Legum: Now, if your Honor please, I wish to object
to the question as not being material to this.
The Commissioner: I don't know that it is at all, Mr. Legum,
but you have raised the question of Mr. Hart, and Mr. Hart's
name is mentioned in some of these papers and exhibits you
:filed. I am merely going to find out who Mr. Hart is. That
is the only purpose. Who he is and what he does.
The Witness: Do you want me to answer that Y
The Commissioner: Yes, who is Mr. Hart and what does
he doY
The Witness: Mr. Hart was the engineer in connection
with the air conditioning, who was hired by Oliver and Smith.
I believe that I ultimately had to depend on Oliver and Smith,
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and I think Oliver and Smith and Mr. Hart were
both the scientific men on the job. I think that is
a fair statement.
5/17/61
page 40 ) By Mr. Pilcher:
Q. I am just trying to get that you did rely on
Mr. Hart as well as Mr. Oliver and Smith for the engineering. But you limited Mr. Hart to the engineering; he wasn't
an architect.
A. But I did not know Mr. Hart at all. I knew Oliver and
Smith. ·
Q. Before this job was over you got to know Mr. Hart,
I am sure, pretty welU
A. Yes, sir, I met the gentleman.
Q. Now, this office building that you have located on Granby
and Plume Streets, do you have - well, I don't know whether
to call him an agent or building manager or building engineer
or does Mr. Wingfield work for you?
A. Yes, sir. And Mr. Wingfield is only the rental agent
for the building, had nothing to with the construction work
whatever, and I don't believe any of the gentlemen involved
in this .matter will state that Mr. Wingfield had anything to
do ·with the construction. I thinkMr. Ervin mentioned Mr.
Wingfield one time, and in that one time he wanted to make
arrangements to do some plastering on the ground floor, and
it ·was a question of reaching the tenants at their convenience
so that Mr. Ervin could do that. And only in that
instance was Mr. Wingfield ever involved in the
Dep.
construction. I think Mr. Ervin will so state.
5/17/61
Q. In other words, Mr. Fine, Mr. Wingfield
page 41 )
was the rental agent for the building A. And only has that capacity now.
Q. - and in his capacity as rental agent he had to deal
with your tenants in the building?
. A. Only with my tenants in the building and only the
instance that Mr. Ervin mentioned when he came to plastering the ground floor was it necessary to make arrangements
convenient to both Mr. Ervin and the tenants.
Q. And whatever Mr. Wing-field ·did in making those arrangements were approved by you. I mean he had that authority to make the arrangements T.
A. Only in connection with arranging whether or not Mr.
Ervin can come in there at six o'clock in the evening or he
can come in there at eight o~clock or four o'clock, convenient
to those - both of those gentlemen; that is all he had to
Dep.
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do with this entire transaction. And I think Mr. Ervin will
so state.
Q. Now, Mr. Fine, did Mr. Wingfield have authority from
you to deal with the tenants and Mr. Ervin relative to the
disruption of the tenant's business relative to the plastering
of those stores?
Dep.

Mr. Legum: May it be understood that my objection continues to this line of questioning?
page 42 )
Mr. Pilcher: I am just trying to get Mr. Wingfield's authority.
The Commissioner: I think he has already stated that clearly.
I understand exactly what it is. But there is no objection to
that last question you asked. It is repetitious and be maybe
going into the merits; but you mentioned Mr. Wingfield and
his name is in the correspondence or testimooy.

5/17/61

By Mr. Pilcher:
Q. Well, anything Mr. Wingfield did relative to that was
with your approval Y
A. No, I have just stated that he had limited authority only
in connection with the plastering, and he will so state, and
Mr. Ervin will so state. There is no contradiction about it.
He is trying to raise an issue that isn't in the matter so far
as I know, and only in connection with convenience to Mr.
Ervin.
Q. But within the authority that you state he did it in
accordance with your approval?
A. Only in connection with the plastering and convenience
of Mr. Ervin and the tenants; that is correct.
Q. And whatever Mr. Wingfield did in regards
to that was acceptable to you Y
Dep.
5/17/61
A. Why, of course I want to say that he did
page 43 ) not have any authority, as I stated, and whatever
else he did other than that, I don't know of.
Mr. Pilcher: We are limited, if it please the Court, at this
time under this testimony, I think.
The Commissioner: Very limited.
Mr. Pilcher: To the activity subsequent, you might say to
.July the· 8th or 9th; but I want to call the Court's attention
to the fact that I reserve the right to go into this authority
of Mr. Wingfield a little further when we get to the merits
of the case.
·
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The Commissioner: -Well, I have nothing to do with that
at this time. Of course, Mr. Pilcher, and unless it pertainsMr. Pilcher: Of course there is a limitation of this reference.
That is as far as I would like to go into it.
The Commissioner: All right, Mr. Legum, do you have
any questions T
Mr. Legum: No, sir.
Mr. Pilcher: Just a minute, if it please the Court, May
I have just a short recess for just about two or three
minutes?
Dep.
The Commissioner : Yes, sir.

5/17/61
page 44 }

(The hearing recessed for five minutes. After
recess the hearing continued as follows:)

By Mr. Pilcher:
Q. Mr. Fine, there has been some testimony here relative
to a payment of $18,200 as reflected on Respondent's Exhibit
Number 5. State why you paid less than the full amount of
the architect's certificate for payment T
Mr. Legum: If your Honor please, I wish to object to the
question on the ground that it goes into the merits and is not
material to this inquiry.
The Commissioner : The same ruling, Mr. Legum, and I
will note it.
A. (Witness referring to exhibit) When this certificate for
payment was made, and this was going to be a last payment
and the conclusion of the job, I suggested to him not only
did I want the mechanic's lien waiver, but -which he gave
me -but I also wanted him to have memorandum of compliance of the specifications, and he stated that he would get
the specifications for me and he would also get a letter from
the manufacturer that he had delivered the tonDep.
nage in that building. But he stated that he needed
to make a payroll and he needed the money. I
5/17/61
pag·e 45 } relied on Mr. Ervin. I think he will tell you that
I never had one minute's difference with that
gentleman at anytime during this job. I did try to hasten
him to do it because the job was supposed to have been completed on the contract on May the first and this was July.
He was behind, and didn't have any unpleasantness about
that. He said, "Mr. Fine, give me a check so I can meet my
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payroll, and I will get you the other. And you have your
mechanic's lien, you know. There wouldn't be any bills. You
will have to let me get the letters for you on that.''
Q. Were you not at that time dealing with him at arm's
length - with friction 1
A. I had no friction with him, but I wanted him to comply
with his contract, that he would give me a lien waiver. I
would not have paid this money if he had not brought me a
lien waiver, and told him that I would not do it when it
come up that I wanted a lien waiver, and in addition to
the lien waiver I wanted a compliance from the engineer and
the architect and the material men who served the manufacturer of it, who was Worthington Company.
Q. And subsequent then to that conversation you received
a lien waiver Y
A. No, sir, not subsequent to that conversation.
But when he came in and asked for his money I
Dep.
told him I was prepared to pay him every cent of it.
5/17/61
Q. But you got the lien waiver subsequent to
page 46 }
the time that you paid the $18,0001
A. No, sir, no, sir. Let me tell you exactly what happened.
He came in with this certificate for payment of $29,710.00,
and I told him I was prepared to pay him the $29,710.00 because he had brought me the lien waivers at the same time.
He brought that with him having mailed it to me. He had
it right there for payment, both the lien waivers. I will give
you the date.
The Commissioner: Was that his second trip?
The Witness: Yes, sir, this was his second trip. The date
on that envelope - give it to me.
(Envelope shown to the witness.)
The Witness: This is July the 16th that he had mailed it.
I received it on the 17th so when he came in there on the 17th
for that I had it in hand. This is the date. And I would like
to have that introduced.
So when he came in I had my lien waiver and told him that
I would' not want to settle until he gave me the necessary
compliance from the architect and the engineer
Dep.
and Worthington. He said no, I will get that for
5/17/61
you; I don't have it with me butpage 47 }
The Commissioner: Who is vVorthington?
The Witness : Worthington is the manufacturer
of the air conditioning. And I had implicit confidence in that
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.

Kirk Reid Company, Incorporated v. Louis B. Fine

83

Louis B. Fine
gentleman. He said, well, Mr. Fine, I will get it but won't
you give me enough check to meet my payroll that I have
to do, so I gave him a check for $18,200 on July the 17th,
1959 as indicated, and I relied on him to get me the compliance
certificate from the architect, the engineer and the manufacturer, and he has never given me compliance from the
manufacturer to this date.
And as a result of that I have subsequently learned that
he has not complied.
By Mr. Pilcher:
Q. You are getting into the merits.
A. I know, but I want to explain why I did not - although
that contract was for $29,710.00.
Q. We are getting into the merits.
A. You are asking me and this is in response.
The Commissioner : It is in answer to your
question.
Dep.
5/17/61
page 48 )
A. Yes. I did not pay him the $11,510.00 because
he was going to give me this compliance certificate
from Worthington, and I haven't received it to this day; and
I have records to indicate that he has not complied with the
specifications, and that is why that is the subject matter of
this litigation.
·
The Commissioner : Now you are getting into the merits.
By Mr. Pilcher:
Q. You are getting into the merits. But what I wanted
to get at this point was that this letter of compliance and
other documents including the lien waiver were condition
precedent, so far as you were concerned, as to the final
payment. It was condition precedent for getting the $11,510.00?
A. I paid him $18,200.00 based on the fact that he did
give me this waiver of liens. I wouldn't have done it. As a
matter of fact I am stuck if I didn't have a bond. I would
be stuck for the difference because of the tonnage that he
has furnished me.
Q. Well, that is the merits again.
A. Yes.
Q. So there was a condition precedent according to the
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contract to furnish the lien waiver before you
Dep.
would have paid the final payment.
5/17/61
page 49 ]
Mr. Legum: Well, now, if your Honor pleaseA. No, I didn't say that.
Mr. Legum: The contract speaks for itself.
The Commissioner: Let - Mr. Fine already stated it.
What is his answerY
The Witness: I have already answered you, sir. If he hadn't
brought the lien waiver I wouldn't have given him a check
for $18,200.00.
By Mr. Pilcher:
Q. And that is a condition precedent A. And I was prepared to give him the rest.
Q. When you got the other documents?
A. When I got the compliance; not the waiver of liens.
I depended on the waiver of liens. Without that he wouldn't
have gotten the $18,~00.00.
Q. Where in the - what section of the contract refers
to these compliance requirements that you are now discussing?
Mr. Legum: If your Honor please, I object to the question
as not being material to this inquiry. It is going into the
merits.
The Commissioner: That gets into the merits
Dep.
of it but it may have a bearing, Mr. Legum, on
5/17/61
page 50 ] this main question concerning· the waiver of liens,
because Mr. Fine has testified and mentioned both
the compliance and the waiver of liens stating that he wouldn't
have made any payment if he hadn't received the waiver of
liens and he wasn't going to make the last payment until he
got the compliance certificate.
So, I am going to allow the question. If it develops that
it is strictly merits we will strike it out.
A. I haven't looked at that contract in detail but I will
say this to you. It does say that before he is entitled to his
money he is to comply with the plans and specifications. Not
having complied with the plans and specifications he would
have to have a certificate of compliance both of the architect,
engineer and the manufacturer of the equipment.
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Mr. Pilcher: If it please the Court, I would like for you
to rule on this. I a.m prepared to show compliance but I don't
think it is part of this.
The Commissioner: I do not think it is either.
Mr. Pilcher: I don't think it is part of this hearDep.
ing, so I am reserving the right to go into this
5/17/61
page 51 ) question of compliance later.
The Commissioner: If you refer to Article 5
of your AlA contract I think you will find the answer which
you are talking about; but I don't think it has anything to do
with this hearing.
Mr. Pilcher: This is off the record.
(An off-record discussion took place.)
Mr. Pilcher: I think that is all.
Mr. Legum: I have no questions.
We introduce this.
The Commissioner: Let Mr. Fine identify it.
CROSS EXAMINATION
By Mr. Legum:
Q. Mr. Fine, I show you an envelope of Kirk Reid Company, Incorporated, addressed to Louis B. Fine, under postmark of July 16th, 1959, showing the postmark 7:30 P. M.,
and ask you if Respondent's Exhibit Number 2 was contained in that envelope.
Dep.

(Document shown to the witness.)

5/17/63
page 52 )

A. Yes, it was.

The Commissioner : The original.
Mr. Legum: Yes, sir. Your Honor, I offer that in evidence.
The Commissioner: Respondent's Exhibit Number 6.
Mr. Pilcher: Mr. Fine, just a minute.
The Witness: Yes, sir.
RE-DIRECT EXAMINATION
By Mr. Pilcher :
Q. When the architect sent you a certificate for payment
No. 6, which is Respondent's Exhibit Number 5, did you
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get any forwarding letters with that from the architect;
Didn't you get just more than that one sheet of paper in the
envelope?
A. Mr. Pilcher, I want to answer it factually, and I would
have to look at my file.
Q. Would you look at your file, because I think that any
correspondence that came - if it please the Commissioner,
would be pertinent.
(Witness referring to file.)
Dep.
5/17/61
page 53 )

A. I don't see it.
Q. Well, Mr. Fine, then let me ask you if in
your opinion the certificates for payment, Respondent's Exhibit Number 5, signed by the architect showing a balance due as of July the 9th, 1959, of $29,710.00 is
in itself not a certificate of compliance by the contractor Y
Mr. Legum: I object to the question.
The Commissioner: He is asking for the opinion Mr. Legum: For his opinion.
The Commissioner: - of the respondent himself. You object to thaU
Mr. Legum: Yes, I do. It speaks for itself as to what it
stands for.
Mr. Pilcher: I would like for him to answer it.
A. I take the position that that is Mr. Legum: Let him rule on it first, Mr. Fine.
The Witness:. Oh, certainly.
The Commissioner: Do I understand that you are asking
Mr. Fine as a a layman, as a lawyer as as an owner or what?
Mr. Pilcher: Mr. Fine, the respondent, with all
Dep.
of his qualifications.
5/17/61
The Commissioner: For his opinion?
page 54 )
Mr. Pilcher: When he gets this certificate for
paymentThe Commissioner: Number 5.
Mr. Pilcher: Number 5, signed by his architect that $29,710.00
is due is not an indication to him that the contractor has
complied with the plans and specifications.
Mr. Legum: Objection as to his expressing an opinion.
The Oommissioner: I think the objection is sound. We are
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not interested in opinion evidence unless you want to qualify
Mr. Fine as an expert.
Mr. Pilcher: Well, I would like for him to answer it for the
record.
The Commissioner: Which is proper. I have allowed that.
The Witness: The answer to it is that it is not a compliance
just because a letter to make payment - that is just a payment that has to be made on account of the contract. But
when a final order has been given and the question of compliance with the material and specifications is a
matter that is proper.
Dep.
The Commissioner: Well, I understand Mr.
5/17/61
page 55 ) Pilcher is speaking of this exhibit which is Number 5 as it was originally submitted prior to any
notation about any payment or part payment made thereon,
is that correct Y
Mr. Pilcher : Yes.
The Commissj.oner : And you asked his opinion Y
Mr. Pilcher: Yes, sir.
The Commissioner: Well, of course Exhibit Number 5 which
has been filed here shows a partial payment and you also
have the testimony showing under what conditions· it was
paid.
Mr. Pilcher: Yes.
The Commissioner: And what understanding it was paid.
That's in the testimony. I think it was your testimony.
Mr. Pilcher: I think the witness has answered it.
Mr. Legum: He answered it for the record.
The Commissioner : Let the stenographer read it.
Dep.
Mr. Pilcher: I think he has answoered it.
5/17/61
Mr. Legum: He answered it for the record.
p-age 56 )
The Commissioner: Yes.
Mr. Pilcher: I think that is all.
Mr. Legum: We have no further questions.
And further this deponent saith not.
Dep.
12/19/61
page 1 )

*

*

*

*

*

*

*

*

*

*

Depositions of witnesses taken before Mr. William H.
Sands, Commissioner in Chancery, pursuant to decree of ref-
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erence heretofore entered, and by agreement of counsel as
to time and place, at the Offices of the Commissioner, Bank
of Commerce Building, Norfolk, Virginia, December 19th,
1961, at ten o'clock A. M., to be read as evidence in the above
entitled cause, pending in the Court of Law and Chancery of
the City of Norfolk, Virginia.
Dep.
12/19/61
page 3 J

*

*

*

*

*

LOUIS B. FINE,
a witness on behalf of the Plaintiff, having been
first duly sworn, was examined and testified as follows;
DIRECT EXAMINATION
By Mr. Pilcher:
Q. Mr. Fine, I believe you are the defendant in this case~
A. Yes, sir.
Q. Mr. Fine, are you familiar with the description, and
the time you purchased this property, which is the subject
of this suit?
A. Yes, sir. In a general sort of way.
Q. Do you own this property joining at the intersection
at the west side of Granby Street with the north line of Plume
Street, then north along the west line of Granby Street approximately one hundred feet to the dividing line between
this property and the property of Charlotte Salamonsky
estate, and then west along that dividing line two hundred
thirteen feet to the east side of Randolph Street, and then
south a distance of approximately one hundred feet along
the east side of Randolph Street to the north side of Plume
Street then east along the north side of Plume
Street to the point of beginning which is at the
Dep.
12/19/61 north west corner of Granby and Plume StreeU
A. Yes, sir. If that is the description in the
page 4 J
deed, I am pretty sure that is correct.
Q. By deed dated November 1st, 1958, recorded in Deed
Book 75 page 700 in the Clerk's office of the Corporation
Court of the City of Norfolk on or about November the 21st,
1958. Did you purchase this property from the Fine Building
Corporation¥
A. If that is the date that is stated on the deed, I did. I
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did purchase it from the Fine Building Corporation. As to
the date I am not positive.
Q. At the time you purchased it was there a deed of trust
on this property to James Mann, Jr., Trustee, to the sum
of four hundred fifty thousand dollars, which deed is recorded
in the same Clerk's Office at 727, Page 2H
A. Yes. The Deed of Trust.
Q. Well, is that Deed of Trust still left standing?
A. Yes, sir, and the terms of the deed of trust have been
complied with, and it is not in default.
Q. Mr. Commissioner, that is all I have to inquire of Mr.
Fine at this time. To the identity of the property.
Dep.
Mr. Legum: No questions.
12/19/61
The Commissioner: Next witness.
page 5 ]
Mr. Pilcher: I call Mr. Oliver.
LOUIS A. OLIVER,
called as a witness on behalf of the Plaintiff, having been
first duly sworn, was examined and testified as follows :
DffiECT EXAMINATION
By Mr. Pilcher:
Q. Mr. Oliver, will you state your name, please¥
A. Louis A. Oliver
Q. Mr. Oliver, what is your occupation 1
A. Architect
Mr. Pilcher: Mr. Commissioner, may I have the Exhibits 1
The contract to be exact.
By Mr. Pilcher:
Q. Are you in partnership with anyone else in the architect
firm?
A. I am in partnership with Herbert L. Smith.
Q. And where is your place of business 1
A. 333 West Freemason Street.
Q. What city is that?
Dep.
A. Norfolk.
12/19/61
Q. Mr. Oliver, I hand you respondent's Exhibit
page 6 ]
#1, which is a photostat of the original, and ask
you if you are familiar with that document. If you are
familiar with the original of that document. Although it is
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a photostat, I am going to discuss it as if it were the original.
A. Yes, sir. I am acquainted with this.
Q. On the first page of that document it refers to an
architect firm of Oliver & Smith, is that the :firm of which you
are a partner¥
A. Yes, sir.
Q. Mr. Oliver, I asked you, and I subpoened certain records
and documents, did you bring them with you this morning~
A. I think all of those documents have been turned over
to our attorney.
Mr. Hollis: I think I have those with me. Mr. Pilcher, I
believe these are the documents to which you refer.
By Mr. Pilcher:
Q. I hand you a letter dated September the 4th, 1959, addressed to you from James E. Hart. Now, if it
please the Court, I have photostats of these that I
Dep.
12/19/61 would like to ask be substituted for the originals,
page 7 ] because there is other litigation that these letters
will be more than likely have to be used in.
The Commissioner: Any objection, Mr. Fine¥
Mr. Legum: We object to the letters as hearsay on the
grounds that a letter from a man named James A. Hart and
Oliver & Smith.
The Commissioner: I didn't understand it was a letter.
You said you had photostats of other papers.
Mr. Pilcher: Well, this is a letter, and I have photostats of
it.
The Commissioner: \V"hat is your objection, Mr. Legum~
Mr. Legum; We object to the letter on the grounds that
it is heresay as to the defendant being a letter from James
A. Hart to Oliver & Smith.
Mr. Pilcher: Well, if it please the Court, this is a letter
that is in the files of Oliver & Smith, an agent of the defendant.
He is the architect. It is a letter that is within his :file.
Now, I just wanted him to identify it, and I
did want to introduce it and substitute a photoDep.
12/19/61 stat for it.
page 8 ]
Mr. Legum: If your Honor please, the contract
itself says that the architect is not the agent of
the owner. He is an independent contractor.
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The Commissioner: I will have to sustain the objection, and
note your exception.
By Mr. Pilcher:
Q. Did you receive this letter from Mr. Hart Mr. Legum: Mr. Pilcher, I understand that you are putting
this in for the purpose of the record over our continuing
objection.
Mr. Pilcher: So far as this letter is concerned.
By Mr. Pilcher:
Q. Now, this photostat that I have doesn't have his signature on it.
A. Yes, sir. We received this letter, and it is a part of our
files on a job.
Mr. Pilcher: I would like to doctor this up.
The Commissioner: Better state for the record what you
are doing.
Mr. Pilcher: The photostat that I have did not
show the signature of James A. Hart, and I
Dep.
12/19/61 have doctored the photostat to show that it was
signed. I would like to offer the photostat.
page 9 )
The Commissioner: I will make it Complainant's Exhibit #1.
By Mr. Pilcher:
Q. Now, did you, Mr. Oliver, also receive a letter dated
August the lOth, 1959 ~
Mr. Legum: Your Honor, we have the same objection to
this letter of August lOth, 1959, from James A. Hart and
Oliver & Smith on the grounds that it is heresay as to the
defendant.
Mr. Pilcher: If it please the Court, I have a photostat of
that that I would like to substitute for the original. I want
to inquire of the witness if this 'was a letter that was in his
files.
The Commissioner : Just one moment until I pass on the
objection. The same ?bjection to this~
Mr. Legum: Yes, Sir.
The Commissioner: The same ruling. I understand you
are putting it in for the purposes of the record.
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By Mr. Pilcher:
Dep.
Q. Mr. Oliver, is this a letter that is in the
12/19/61 record that you have received from Mr. Hart¥
page 10 )
A. Yes, sir. We received this letter.
Mr. Pilcher: If it please the Court, do you have the substitute copy of this which I want to introduce¥
The Commissioner: I will mark this the same way, as
Complainant's Exhibit #2.
By Mr. Pilcher:
Q. After the receipt of that correspondence, did your firm
have the occasion to receive a certificate for the payment
between Kirk Reid Company Incorporated and Louis B. Fine,
dated December the 22nd, 1959~
A. Yes, sir. This is on our form.
Q. Did your firm approve that for payment¥
A. We approved it for payment on instructions from Mr.
Hart.
Mr. Pilcher: I want to substitute a photostat, if I may. If
it please the Court, I introduce this photostat on agreement
of counsel, and ask that it be marked.
The Commissioner: Isn't this the same as respondent's
Exhibit #5 heretofore introduced¥
Mr. Pilcher: No, sir. If it please the Commissioner, the
prior one had The Commissioner: I see. All right. ComDep.
12/19/61 plainant's Exhibit #3.
page 11 )
Mr. Pilcher: You may inquire.
CROSS EXAMINATION
By Mr. Legum:
Q. Mr. Oliver, the Complainant, Kirk Reid Incorporated,
is claiming extras in the sum of eleven thousand six hundred
twenty-six dollars and seventy-seven cents, according to their
bill of complaint, and I refer you to Complainant's Exhibit
#3 and ask you if your firm approved any extras in your
last and final certificate¥
A. This certificate shows an original contract of two
hundred fifty-three thousand seven hundred dollars. I am
speaking in terms of thousands and hundreds. It shows a
total deduction of four hundred thirty-seven dollars, and it
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shows a total amount due the contractor to date, that would
be of the 22nd of December, 1959, of two hundred fifty-three
thousand two hundred sixty-three dollars. It shows a retainage of none, and the total to be drawn to date is two hundred
fifty three thousand two hundred sixty-three dolDep.
lars, and shows a previous certificate issued up
12/19/61 of amount, leaving a balance due under this cerpage 12 ] tificate of fourteen thousand four hundred seventy-three dollars. This certificate does not show
any extras.
Q. In that certificate, #7 on the date of September 22nd,
1959, was that a final certificate?
A. This is entitled the seventh and final payment.
Q. Mr. Oliver, did you, or did your firm, at any time prior
to December 22nd, 1959, approve any extras for Kirk Reid
Incorporated¥
A. You would have to show me the records for me to know.
I would have to see the record of certificate because they would
all be indicated on certificates, if any had been approved.
Q. Are you familiar with Exhibit A, which shows the contract price 7
Mr. Pilcher: Excuse me, if it please the Court I don't think
that is Exhibit A.
The Commissioner: It is respondent's Exhibit #1 I think
you are referring to.
Mr. Legum: Yes, I am sorry.
By Mr. Legum:
Q. I show you respondent's Exhibit #1, which is the contract between Kirk Reid Company, Inc. and Mr.
Fine, and ask you if the original contract sum
Dep.
shown thereon is two hundred fifty-three thou12/19/61
page 13 ] sand seven hundred dollars?
A. That is right.
Q. Now, look at your Complainant's Exhibit #3, which is
your final certificate, and does that not show the same amount?
A. It does.
Q. Now, if there had been any extras approved by your
Company would it not be shown on your certificate?
A. It would.
Q. Now, I ask you again, did your firm at any time approve
any extras for Mr. Kirk Reid Company Inc. T
A. Well, I have to repeat my answer. You would have to
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show me all the certificates issued during the length of the
job.
Q. And would your certificates show whether or not any
extras would have been approved 1
A. They would certainly show that.
: Q. All right, and would you produce your certificates, sid
A. This certificate says the seventh and final certificate.
Now, that would mean there are some six other certificates
involved.
Q. Do you have the other six certificates?
A. Yes, sir. There would be copies.
Dep.
Q. Would you let us have them, sir Y
12/19/61
page 14 }
Mr. Hollis: I have no idea where they are. I
would be happy to produce them. These are the
only files I have of Oliver & Smith.
The Witness: Just a moment. I am not to well informed
on this intricate system of filing, but generally we file our
certificates under a single folder. Apparently those certificate
copies are not here. Wait a minute. I am sorry. Here we are.
Our duplicates of the seven certificates are in this folder.

Q. Would you inspect them, sir, and see whether your firm
approved any extras Y
A. The first certificate issued on the first of February, 1959,
shows the original contract amount two hundred fifty-three
thousand seven hundred dollars, and shows no extras. It is
supported by a statement which came through to us and
certified by James Hart.
The second certificate issued on the ninth of March, 1959,
shows the original contract sum of two hundred fifty-three
thousand seven hundred dollars, and reports no extras, or
credits. That to is supported by a statement from James
Hart.
Dep.
The third certificate shows an original con12/19/61 tract amount of two hundred fifty-three thoupage 15 } sand seven hundred dollars, and is supported by
a statement through James Hart's office.
The fourth certificate issued on the 29th of April, 1959,
shows an original contract amount of two hundred fifty-three
thousand seven hundred dollars, and it shows no addition or
deductions to the contract. This certificate also is supported
by a statement submitted to us through the office of James
E. Hart.
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The fifth certificate was issued on the first of June, 1959,
and shows the contract amount of two hundred fifty-three
thousand seven hundred dollars, and shows no additions or
deductions from the contract. That to is supported by a
statement sent to us through the office of James E. Hart.
Certificate No. 6 is dated the ninth of July, 1959, and
shows the contract amount of two hundred and fifty-three
thousand seven hundred dollars, and shows no additions and
no deductions, and is supported by a statement from James
E. Hart certifying to the amount of the certificate. I have
read the seventh and final certificate to you, which was dated
on the twenty second of December, 1959, two hundred fifty-three thousand seven hundred dollars
Dep.
12/19/61 was the original contract. It shows no additions,
page 16 ) or deductions. There is a remark relating to credit
for plaster and so on. That credit is recorded on
the deductions of four hundred thirty-seven dollars and that
was stated on this copy which you have, and that is an exact
copy of our file copy.
The Commissioner: When you say that you are referring
to Complainant's Exhibit #3.
The Witness: 3, yes, sir.
By Mr. Legum:
Q. Then your answer to my question, Mr. Oliver, is that
your firm at no time approved any extras for the contract of
Kirk Reid Incorporated~
A. This record would indicate that we had no request from
Hart for credits or additions to the contract.
Q. And your firm sent a copy of the seven certificates for
payment to the contractor, as well as to the owned
A. Oh, yes. We have to do that. We process all of those
through Mr. Hart. Now, you would have to check his record
to determine how this was processed to the contractor.
Mr. Legum: We would like to offer into evidence, if your Honor please, the six certificates
Dep.
12/19/61 of Oliver & Smith, and we will submit photostats
page 17 ) if that is agreeable with Mr. Pilcher, and if that
is agreeable with your Honor too.
Mr. Hollis: Well, I could have someone from my office do
that while we are here.
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The Commissioner: Then I will mark them. Do you want
to recess long enough for you to take those up there Y
Mr. Hollis: That is fine, sir.
The Commissioner: We will take a two minute recess.
(A short recess taken)
Mr. Legum: We have no further questions subject to our
right to introduce the copies as our Exhibits.
The Commissioner: And I will mark them as Exhibits as
soon as they come down. Now, who is your next witness Y
Mr. Pilcher : I would like to recall Mr. Oliver.
LOUIS A. OLIVER,
recalled as a witness on behalf of the Plaintiff, having been
duly sworn, was examined and testified as follows :
Dep.
12/19/61
page 18 J

RE-DIRECT EXAMINATION

Mr. Pilcher: I would like to clarify a matter with you, Mr.
Oliver.
By Mr. Pilcher:
Q. You have testified to these certificates of payment,
especially the certificate form payment which is Complainant's Exhibit #3. Does this exclude extras, or is this the
Complainant's Exhibit on the basic contract Y
Mr. Legum: We object to that on the ground that it speaks
for itself, if your Honor please.
Mr. Pilcher: I think this witness, who is the architect The Commissioner: Well, I think the witness can answer
the question, but no doubt that the certificates speaks for
itself.
The Witness: This certificate is written on the formal contract sum of two hundred fifty-three thousand seven hundred
dollars.
By Mr. Pilcher:
Q. And that would be the final under the basic
Dep.
contract?
A. Yes, sir. This is under the contract.
12/19/61
page 19 )
Q. Does it exclude extras Y
A. May I ask him to explain that question?
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The Commissioner: Yes, certainly. You may ask him to
explain it. Put it another way.
By Mr. Pilcher:
Q. Does that prohibit Kirk Reid Company Inc. from billing
Mr. Fine for extras Y
Mr. Legum: I object to the question on the ground that
it calls for an opinion and conclusion.
The Commissioner: I think the objection is well taken,
and I will sustain it.
By Mr. Pilcher:
Q. Can you answer that question 1
A. You want me to answer the question Y
The Commissioner : Yes. Answer it for the record.
A. Well, you can always bill outside of a basic contract if
the work is performed in addition to what is called for in the
basic contract.
Q. You have mentioned in your testimony an individual,
namely Mr. James E. Hart, can you tell us where
Dep.
Mr. James E. Hart is, or where his body is Y
12/19/61
A. No, sir. I can't tell you that.
page 20 ]
Q. Is he living¥
A. Mr. Hart is dead.
Q. That is what I wanted to know. That is all at this time,
we may have some more later.
RE-CROSS EXAMINATION
By Mr. Legum:
Q. Mr. Oliver, if there were any extras performed by Kirk
Reid Incorporated in addition to the original contract it was
necessary, was it not, under the contract for Kirk Reid Company to submit the request for extras to your office for approval¥
A. Not under all circumstances. Where there is a basic
contract and the work is done related to that contract, or
if the questions come to us as for extras, or for credits in
this case - only one credit has been shown, then they might
become a part of the contract. Frequently we have contractors
who-
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Mr. Legum: If your Honor please, I object to that. He has
not been responsive to the question.
Dep.
The Commissioner : You asked him the question,
12/19/61 Mr. Legum.
.page 21 )
Mr. Legum: I am talking about this particular
contract. He is g·oing back into what has happened in the past.
The Commissioner: Well, I would like to get his answer,
so I will for the moment overrule your objection.
The Witness : Let's say this. We have had contract experience where for one reason or another Mr. Legum: We object to that, if your Honor please.
The Commissioner: One minute. Mr. Legum, you asked him
for an opinion.
Mr. Legum: I am talking as to this contract, if your Honor
please, not as to what contracts were The Commissioner: I will overole your objection, and note
your exception, and I will pass upon it later after we get all
the evidence in.
The Witness: Well, we have had experience where for
reasons the owner and the contractor have found it agreeable
to enter into extra work outside of the basic con·
tract. They may be related to the basic contract,
Dep.
12/19/61 and they may not, but that has happened, and so
page 22 J I mean I can't give a yes or no. Sometimes those
things are done to avoid paying us a fee. Sometime they are done with our knowledge. Sometimes they are
done without our knowledge.
By Mr. Legum:
Q. Now, Mr. Oliver, as far as this particular contract is
concerned did you receive, or did your office receive, any
written request from Kirk Reid Company Incorporated for
extras to be approved by your office in addition to the contract priceY
A. All of the requests from Kirk Reid were directed to
James Hart, and those then came to us. Now, to the best of
my knowledge and without going back to the correspondence
and making a detailed search, I have no knowledge of extras
being submitted. Now, I have qualified this with a statement
that I have no detailed knowledge and I would have to go back
through the correspondence but our certificates do not indicate any records.
Q. Well, under Article 18 of the contract, which is Re-
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spondent's Exhibit 1, it was your duty as architect to certify
to the owner when the payments under contract
Dep.
are due, and the amounts to be paid f
A. That is right. I am familiar with that.
12/19/61
Q. Now, if there were any extras in addition
page 23 )
to the original contract it would be shown on your
certificates, would it not?
A. It would be shown on our certificates, unless there had
been some conversation between the owner and contractor
from which we were excluded.
Q. Well, do you have any such knowledgeY
A. Well, as I mentioned before, I have no detailed knowledge. I have to go back and study the correspondence to give
a specific answer.
Q. Now, to refer you to Article 18 of the general conditions
of the contract, also Respondent's Exhibit #1 referring to
changes in the work, that would be extras Mr. Pilcher: Excuse me. I object to this question as it is
phrased. When he says changes in work, and offers his opinion
that that would be extras.
The Commissioner: Well, I don't know whether it would
be extras or not.
Mr. Pilcher: And therefore I object to the question.
The Commissioner: Re-phrase your question, Mr. Legum.
Dep.
12/19/61 By Mr. Legum:
page 24 )
Q. I refer you to Article 8, which refers you
to general conditions which reads as follows
''Changes in the work. The owner may order changes in the
work, the contract price being adjusted accordingly. All such
changes shall be in writing, and claims by the contractor for
the extra costs must be made in writing before executing work
involved.''
Now, does your file show any written orders from Mr.
Fine for changes in the work, other than the original contractY
A. Our certificates show only the one credit.
Q. Well, that is a credit to Mr. Fine from Kirk Reid Incorporated Y
A. On the basic contract.
Q. Now, does your file show any claims by Kirk Reid
Incorporated for extra cost in writingY
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A. If those claims under basic contract had been submitted
by the contractor they would be recorded in the certificates.
Mr. Legum: All right. That is all.
Mr. Pilcher: That is all.
The Commissioner: Are you through with this gentlemanY
Dep.
Mr. Pilcher: I think this hearing will con12/19/61 tinue, perhaps, I daresay there wiU not be
page 25 ) all of the defense evidence put on.
Mr. Legum: We are not putting any of our
evidence on. We are waiting for you to rest.
Mr. Pilcher: So if there is any further need for this
gentleman I will reserve the right to call him at a subsequent
hearing. I think that I am finished with him for the day, but
I don't say that he has to leave. If Mr. Hollis wants him to
remain, that is up to him.
Mr. Hollis: I will leave that entirely up to him.
The Witness : If I can leave, I would like to leave. I will be
in the office all day in the event you want me.
Mr. Hollis: That is fine.
Mr. Pilcher: Mr. Ervin, will you take the stand.
E. R. ERVIN,
called as a witness on behalf of the Plaintiff, having been
first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
Dep.
12/19/61
page 26 ) By Mr. Pilcher:
Q. Mr. Ervin, has Kirk Reid Company Incorporated submitted a statement to Mr. Fine for extras that
were done in connection with this workY
A. Yes.
Q. What is the date of that invoice Y
Mr. Legum: Now, if your Honor please, we object to any
reference to extras on the grounds that the complainant is
bound by contract documents, which have been introduced
into evidence and by the certificate for the payment - the
final certificate, which was introduced as a part of his case.
He can not vary it by any other evidence as he is bound by
the same, and we object to it for that reason.
The Commissioner: Now, why is that true of this, Mr.
Legum Y This is a mechanics lien suit, isn't itT
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Mr. Legum: Yes, sir.
The Commissioner: Why would he be bound only be
obligations under a contract¥
Mr. Legum: Well, he would be bound by conDep.
tract because the contract states exactly what was
12/19/61 supposed to be done as to certificates of payment,
page 27 ) and it has been introduced by him as part of this
case.
The Commissioner: Let me look at the bill of complaint.
I will overrule your objection, Mr. Legum, and note your
exception.
Mr. Legum: All right, sir.
By Mr. Pilcher:
Q. Mr. Ervin, I hand you Kirk Reid Incorporated Invoice
#356 dated September the lOth, 1959, together with a statement which for the purposes of identification I will say was
subscribed and sworn to on January 5th, 1960, two pieces of
paper being stapled together. Will you tell the Commissioner
what that represents¥
A. Well, this is an invoice for extra work performed dividing into two items. Item 1 is overtime labor.
Q. And Mr. Ervin, will you explain - Mr. Legum, that
is an itemized statement of the payroll record, if you wish
to inspect it before I hand it to the witness, why you may do
so. I will say for your benefit, Mr. Legum, that that was
obtained from the original payroll records by Mr. Ervin
himself.
By Mr. Pilcher:
Q. Mr. Ervin, will you state what Item 1 on the
invoice of September lOth, 1959, represents¥
Dep.
12/19/61
Mr. Legum: May it be understood, your Honor
page 28 )
please, that our objection as to this is a continuing
objection on the grounds that it refers to an alleged invoice
for extras, and the date of September lOth, 1959, which was
more than two months prior to the final certificate of payment,
and the final certificate of payment of the architect is silent
entirely as to extras, and furthermore, that the invoice submitted by Kirk Reid Company Incorporated to the architect
under a later date of November, 1959, does not make any claim
as to extras.
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The Commissioner: Now, I understood your objection to be
a continuing objection anyway. The same ruling.
A. In the performance of this contract we were advised at
different stages during the performance of the work that
work of a particular nature - work that might be an annoyance to the tenants would have to be performed at nighttime.
That was told us by the building manager, Mr. Wingfield.
This work was performed at nighttime, and on week-ends
at his direction. Recognizing that the work performed during
that overtime was actually productive to the conDep.
tract we subtracted the straight time rate from
12/19/61 the total, and showed only the amount paid on
page 29 } overtime, or as premiums paid, we called it. That
is Item #1 of this invoice.
Mr. Pilcher: At this time I would like to introduce this
invoice with the statement, and have it marked so we can
further refer to it.
Mr. Legum: We object to the introduction for the reason
previously made, if your Honor please.
The Commissioner: All right, overrule your objection.
Complainant's Exhibit #4. ·
By Mr. Pilcher:
Q. Now, this Complainant's Exhibit #4, Mr. Ervin, has in
Item 1 overtime labor. Do you have a record of this overtime
labor that was done at that time, and I hand you this.
A. Well, there are a lot of items here to check. I have a
handwritten copy, an extract of the payroll records.
Q. Well, let's use the handwritten copy. I have submitted
to cownssl the typed copy.
That is the handwritten copy you have previously taken
from the payroll records T
A. Yes, sir. I have checked that, sir.
Q. Will you take that out of that file, and let
Dep.
me have iU
12/19/61
page 30 )
Mr. Hollis: While counsel is examining that,
I have these copies.
Mr. Legum: May I look at them?
The Commissioner : Check to see if they are in the same
order, Mr. Legum.
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Mr. Pilcher: Before they are marked, I would like to also
go over them with my client, if I might.
Mr. Hollis: Your Honor, Mr. Legum has just handed me
one document here which was apparently included with these
things. I don't know whether it's proper, or not. I make no
question in that regard, I simply point it out.
Mr. Legum: That is a letter from James E. Hart to the
Oliver & Smith which is not part of his Kirk Reid Company
and Oliver & Smith. We didn't ask for that to be brought here.
Mr. Pilcher: If it please the Court, I think this should be
incorporated, because each time Mr. Louis Oliver testified
and said a substantiating voucher, or certificate, from Mr.
James E. Hart, and that is apparently what this is. I think
it should be attached to the statement of June 25th, of Kirk
Reid Company.
Dep.
The Commissioner: Well, suppose you lend me
12/19/61 those papers, which are the photostats of the
page 31 ) originals which were not objected to, and let
me mark them. Where is a copy of the letter that
you used~
Mr. Pilcher: Here it is, your Honor.
The Commissioner: Now, for the record, certificate of
payment #1, will be Complainant's Exhibit #5.
Mr. Legum: Your Honor, I suggest you divide them into
5A and 5B, since there are two documents one being a
certificate of payment, and the other a bill.
The Commissioner: They are braded together, you can
refer to them that way if you like, Mr. Legum:. Certificate of
payment #2 Complainant's Exhibit 6.
Mr. Legum: Should that be Complainant's or Respondent's,
if your Honor please.
The Commissioner: All right, change that, Mr. Taylor that
will be Respondent's Exhibit #7. Certificate #1 will be
Respondent's Exhibit #8. Certificate #2 will be Respondent's Exhibit #9. Certificate #3 will be Respondent's Exhibit
#10. Certificate #4 will be Respondent's Exhibit
Dep.
#11. Certificate #5 will be Respondent's Ex12/19/61 hibit #12. I want to state this for the record.
page 32 ) Each of these Exhibits are accompanying papers,
and statements, and such, which the witness used
at the time that he testified, and which are braded with these
particular certi:fica tes. Now, the question has been raised
about the letter of July the 8th, 1959, which was once signed
by Mr. Hart.
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Mr. Legum: We do not offer it if your Honor please, since
it is heresay.
The Commissioner: So I understand, but it is a cover letter
with the statement of June the 25th. I fail to find any certificate marked June the 25th.
Mr. Hollis: I think it is an invoice, your Honor, from
Kirk Reid. It is attached to certificate #6 there.
The Commissioner: Correct. 1 think that should be attached, and I will overrule your objection, and note your exception, Mr. Legum. It is part of the original file that was
used by the witness.
Mr. Pilcher: May I have that payroll sheet?
By Mr. Pilcher:
Dep.
Q. Mr. Ervin, is this the payroll sheet that
12/19/61 represents the dates, and the salaries, and the
page 33 J individuals that worked overtime in connection
with the invoice #356 of September the lOth?
A. Yes, these represent the payroll records of individuals
where overtime was involved.
Q. Under Item 1?
A. Yes, Item 1.
Mr. Pilcher: Let me introduce this into evidence, if it
please the Court.
Mr. Legum: We wish to object for the same reasons
previously stated.
The Commissioner: Same ruling, and that will be Complainant's Exhibit #5.
Mr. Fine: We object to the proposed letter of August 24th,
1959, on the ground that it is heresay as to the Defendant.
The Commissioner: Now, suppose you hand this to Mr.
Legum, I don't know whether you intend to introduce this
or not.
By Mr. Pilcher:
Q. Mr. Ervin, I hand you a letter of Kirk Reid Company
Incorporated of August 24th, 1959, apparently it is an office
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copy. I will ask the Court to substitute a photoDep.
stat for the one that I handed the witness. Who
12/19/61 prepared this letter, Mr. Ervin Y
page 34 )
A. I did.
Q. To whom did you send this letter Y
A. It was sent to Mr. Hart at his request.
Q. The engineer on the job¥
A. Yes.
Q. Item 2 on this invoice refers to a letter of August the
24th, 1959; is that the letter your item refers toY Is that the
letter the invoice refers to¥
A. Yes.
Mr. Pilcher: I would like to introduce this and ask that it
be marked Complainant's Exhibit The Commissioner: You are introducing just this, or the
invoice?
Mr. Pilcher: The invoice is already in. This is the letter
that explains the invoice.
The Commissioner: The invoice that you are referring to
for the record then is Complainant's Exhibit #4¥
Mr. Pilcher : Yes, sir.
Mr. Legum: We object to it for the reason it is heresay to
the Defendant.
The Commissioner: Same ruling, Mr. Legum.
Dep.
This will be Complainant's Exhibit #6.
12/19/61
Mr. Legum: You are allowing that in, if your
page 35 )
Honor please¥
The Commissioner: . The same ruling as before.
Mr. Legum: Refusing it.
The Commissioner: I am going to admit it. I am going to
overrule your objection, and note your exception.
By Mr. Pilcher:
Q. Does this letter reflect how much additional was done¥
A. Yes, sir. This reflects the additional costs indicated
by item 2 of the invoice.
Q. Who authorized that work?
A. The authorization of the work was from Mr. Hart.
Q. Mr. Ervin, when was the last substantial work done on
that contract¥
A. The last substantial work was performed -
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Q. Now, on the total contract~
A. Well, I am referring to the total contract. I am not
concerning any extras, but the contract.
Q. Yes, sir.
A. In early October. I believe that was the
completion time of the last substantial work.
Dep.

12/19/61

The Commissioner: You will have to state the
year.
The Witness: October of 1959.
Mr. Pilcher: You may inquire.

page 36 )

CROSS EXAMINATION
By Mr. Legum:
Mr. Legum: Without wa1vmg our objection concerning
Plaintiff's Exhibit #4. I will proceed.
By Mr. Legum:
Q. Did you get a written order from Mr. Fine authorizing
the extras f
A. Directly from Mr. Fine himself~
Q. Yes, sir.
A. From Mr. Fine personally~
Q. Yes, sir.
A. No.
Q. Did you submit this claim for extras to the architect
for payment, for the final payment?
A. Yes, in the same manner that other invoices
of the contract were submitted, through Mr. Hart.
Dep.
12/19/61 We were directed in the beginning of the contract
page 37 ) to submit all things to him.
Q. And do you have any correspondance showing that you submitted these extras to the architecU
Mr. Pilcher: Excuse me. He just testified, if it please the
Court, that he was directed to submit them to Mr. Hart, and
not the architect.
The Witness: Well, yes .
. Mr. Pilcher: May I advise the witness that his file is in
my brief case, and if he wishes to refer to his file he may do
so. I don't think he was aware of the fact that his files were
here.
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The Witness: There is a letter acknowleging transmittal
of that request for extras. It should be in the files. I have
seen a copy of the letter.
Mr. Legum: Look for it, please and let us see it.
Mr. Pilcher: May I have a short recess, if vour Honor
please.
Mr. Fine: I object to it, your Honor. This is cross examination.
Dep.
Mr. Pilcher : Well, I was just trying to ex12/19/61 pedite the matter.
page 38 )
The Witness: Yes, this is a letter right here.
This is the letter I am looking for. He refers
to the attached letter, which is indicative of the final cost of
the minor changes to the original, and so and so, and that is
what the letter acknowledges, this comparison.
Mr. Pilcher: If it please the Court, the witnP.ss is referring
to the letter of September The Commissioner: One moment, Mr. Legnn. has this witness. You may have him on re direct. Ju~t answer Mr.
Legum's question, please.
The Witness: Well, I'm referring to him.
By Mr. Legum:
Q. Now, Mr. Ervin, I refer you to Respondent's Exhibit
7 through 12, which are the certificates #1 through 6 of the
architect together with your bills, and ask you if .any of your
bills reflect this item #1 of September lOth, 1959. It shows on
Complainant's Exhibit #4 for overtime labor for
January 14th, 1959, to July 15th, 1959.
Dep.
A. No.
12/19/61
Q. I show you a letter dated November 23rd,
page 39 )
1959, signed by Reid Ervin, addressed to Mr.
Louis B. Fine, and ask you if you wrote that letter to Mr.
Fine!
A. Yes.
Mr. Legum : I offer this in evidence.
The Commissioner: Respondent's Exhibit #13.
By Mr. Legum:
Q. Respondent's Exhibit #13 refers to invoice #399; is
that correct? The second paragraph!
A. Yes.
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.· Q. I show you Kirk Reid Company #399 under date of
November 23rd, 1959, and ask you if you prepared that in-.
voice!
A. Yes.
·: ·. :Q. And what is the amount that you claim that Mr. Fine
qwed you as to that date, according to invoice #399? Read
it please.
A. All right. "re: Heating and air-conditioning, Law
Building, revised final statements. Base contract, less following allowances for omission of plastering per our letters of
October 6th, 1959, and October 16th, 1959; Seaboard Luncheonette, $150.00; Swattey's, $105.00;
Dep.
12/19/61 Rawl 's Dress Shop, $182.00; total $437.00. $253,page 40 ] 263.00, less previous payments, $238,790.00. Net
amount due, $14,473.00. ''
Q. Is there any claim for extras on that invoice?
A. Not against the contract, no.
· Q. I amasking you, sir, is there any claim for extras on this
invoice at all?
A. No.
Q. Yet you have as Respondent's Exhibit 4 under date of
September lOth, 1959 which is two months prior to your final
statement, a claim for extras; is that correct?
A. That is correct.
Mr. Legum: I offer it in evidence, if your Honor please.
It is Kirk Reid invoice #399.
The Commissioner: #399, Respondent's Exhibit #14.
Q. Now, referring to Complainant's Exhibit #4, and the
item of two extra charges in the sum of $7,764.77. Did you
r.eceive any written order from Mr. Fine authorizing those
so called extras.
A. I believe that question was asked before,
Dep.
wasn't iU
Q. I thought it was asked as to item 1, but now
12/19/61
page 41 ] I am asking you as to Item 2.
A. No.
Q. Now, without waiving any objection referring to Complainant's Exhibit No. 6, which is your letter to Mr. Hart on
the date of August 24th, 1959, this simply lists what you
originally estimated the work to cost, and what it actually
did cost you ; isn't that so?
A. Yes.
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Q. So it does not represent extras, does iU
A. Yes, it does.
Q. You originally estimated as to what each item would cost
• '!
you, Sir.
A. Yes, and they were based on firm quotations from
material suppliers and sub-contractors, as any good estimate
is.
Q. And then you later learned that it cost you more!
A. Right.
Q. But that would not be extra work!
A. It would be extra cost.
Q. Oh, but your price with Mr. Fine was for a definite
amount regardless of what it cost you, wasn't it?
A. No, it was not. It was for a definite amount
Dep.
per plans and specifications.
Q. Were there any changes in the plans and
12/19/61
page 42 ] specifications! Were there any changes ih the
plans and specifications other than shown in
Respondent's Exhibit No. 1!
A. Yes.
Q. What were the changes!
A. I cannot enumerate them, but the changes were made by
Mr. Hart. We were instructed on the changes, and how to
proceed.
Q. I am asking you, sir, do you have any changes from
Oliver & Smith, Architects, not Mr. HarU
A. I feel like we have, because the discussion of changes
was done in the presence of either Mr. Smith, or Mr. Oliver.
It was a joint conference.
Q. We asked you to produce them, sir, let us have them
right now, the changes that you say were made by the
architects, and approved by them.
.
A. You will have to recall the architects who substantiated
that.

Mr. Legum: If your Honor please, I request this witness to
produce what he claims the architect approved aside from this
original contract.
The Witness: We have produced those in writDep.
12/19/61 ing. Those are a detailed listing of those changes.
page 43 ] That is the purpose of the letter of August the
24th.
The Commissioner: What is your point, Mr; Legum! You
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mean you want him to produce the record right this morning?
Mr. Legum: Yes, sir.
By Mr. Legum:
Q. Do you have anything in writing from Oliver & Smith,
not Mr. Hart, pertaining to changes in this Respondent's
Exhibit No. 1 Y
A. I believe so.
Q. Let us see then, please.
A. This receipt does not reflect the changes, Mr. Legum.
There is a set of plans, which I believe were turned over to
Mr. Fine, referred to as billed drawings, I believe.
Q. Do you yourself have in your possession, whether here
or at your office, anything in writing from the architect
showing changes in the plans and specifications?
A. Yes, sir. I think the changes were on the plans under
the architect's name.
Q. I ask you, do you have them, sir Y
A. I will be glad to go get them for you.
Dep.
12/19/61
page 44 )

The Commissioner: You do have them Y
The Witness : They should be in our files. I
thought they were with this set right here, but
they don't seem to be. Would that suffice for an answer, if
the architect's drawings produce those changes Y
·
Mr. Pilcher: Well, that is a matter of law.
By Mr. Legum:
Q. Referring to Respondent's Exhibit #4, did you write
a letter to Mr. Fine enclosing the so called extra work?
A. Did I write a letter to Mr. Fine enclosing this (witness
indicating) f
Q. Yes.
A. I don't recall. I can only answer as to the original copy
of this, as to the way it is sent. I don't recall as to whether
Mr. Fine received a copy, or not. I can explain that if you
would like to have an explanation.
Q. I want to ask you this: Did you deliver that Complainant's Exhibit #4 to Mr. Fine?
A. No, I did not.
Q. Did you mail it to him?
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A. That I can't answer.
Dep.

Q. Well, do you know whether or not Mr. Fine

12/19/61

ever received a copy of it Y
A. I have no way of knowing, no.
Q. Mr. Ervin, do you have the plans and specifi~
cations as to the capb.city of the unit which you installed in
the Law Building?
A. Yes. I have the plans, probably, in this file. Yes.
Q. Can you produce it, sir?
A. Yes, sir. This is a copy.
Q. Mr. Ervin, you handed me a booklet apparently put out
by the Worthington Company; is that correct?
A. Can I correct something you just said? It was put out by
the Worthington Company, not apparently.
Q·. My question to you, sir, - I want you to refer to the
plans and specifications of Oliver and Smith, not to this
booklet as to the unit to be provided.
A. All right. Here are the specifications.
page 45 )

Mr. Pilcher: If it please the court, if the counsel intends
to introduce these documents, I don't have photostats. I
would like to have the privilege of withdrawing them at an
appropriate time to have photostats made.
The Commissioner: You mean to make photoDep.
stats~
Mr. Pilcher: Perhaps of some portion of them,
12/19/61
page 46 ) or something of that kind.
The Commissioner: They will always be available to you, so long as they are in my possession.
Mr. Pilcher: Well, I would say not only to such time as
you would file your report, but subsequent thereto we reserve
the right to withdraw them because of another litigation, and
it is the only set we have.
The Commissioner: Well, you just furnish me photostatic
copies of whatever he introduces, and I will check them.
Mr. Pilcher: I am sure that they can be left here until the
commissioner's report is sent in, but for the purpose of the
recordThe Commissioner: It appears to me you will probably
have several hearings anyway.
Mr. Pilcher: And there is an injunction against the law
suit until this hearing is over, but after this is over I want
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to withdraw them. That is when I reserve the right to withdraw them, not while they are in the hands of the <'ommissioner.
The Commissioner: So moved, that will be up to somebody
else.
Dep.
12/19/61 By Mr. Legum:
Q. Mr. Ervin, you are familiar with these
page 47 ]
specifications which you have handed me just
now, are you not?
A; Yes.
Q. And you refer to the section pertaining to the tonnage
of the unit to be supplied- the air conditioning.
A. I don't believe that there is any section as such. There
is a section dealing withQ. Do the specifications call for the tonnage?
Mr. Pilcher: I think he just answered that, if it please the
court.
The Witness: To my knowledge, there is no reference in
the specifications as to the tonnage.
By Mr. Legum:
Q. Now, do the plans call for the tonnage?
A. I will check that for you. This is in reference to this
piece of equipment, right?
Q. In reference to the contract which you agreed to perform
by?
A. All right, the equipment schedule listed on Sheet 558-B
- it makes two references, not directly to capacity, but to specific equipment and specific capacDep.
12/.19/61 ity, but not to tonnage.
page 48 ]
Now, would you like me to tell you what those
two area?
Q. Yes.
A. The Tiller Path referred to the 750 G.P.M. from 52 to
48 degreesMr. Fine: 52 to 42, excuse me.
The Witness: And then on the equipment layout, it refers
to Carrier Model 19 C-4, E-88. Now I can tell you what that
capacity is in tons.
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By Mr. Legum:
Q. Tell us that.
A. 250 tons, that is the 750 from 52 to 42.
Q. And what was the capacity of the tonnage that you installed~

A. This machine was 314, I believe. This machine is rated
at a maximum of 314 tons.
The Commissioner: Now, what machine are you referring
to, for the record~
The Witness: The same terminology I am using here, a
chiller, and the manufacturer's designation of the same chiller. I am talking about the chiller now.
By Mr. Legum:
Dep.
Q. Now, for the purpose of the record, what
12/19/61
page 49 ] unit did you install~
A. Well, it was a Worthington model E.D. 30-N.
There is some subsequent numbers to that. I don't think
this submittal shows them. I am wrong, it is AD-30- NADH
2, I believe, is the unit. There was a submittal booklet supplementary to this. I think a copy of which you got as an
operator's manual, which was sent to Mr. Fine. I believe
that showed his unit in combination with the cooling tower
at an operating tonnage of 266, or something like that.
Q. Now, don't the plans show what the chiller water pump
is rated at? The chiller water pump~
A. Chiller water pump, yes.
Q. What is it'
A. It shows 300 G.P.M. and a hundred foot head.
Q. Mr. Ervin, the unit which you actually installed in the
Law Building, does that not have a capacity of 260 tons?
A. I think the operating capacity with this other equipment
is around 260, or 266, yes. That machine can go higher with
other equipment, but the operating capacity of the equipment
as installed, is around 260, or 266. The specified capacity is
250.
Q. But don't the plans as designed by Oliver and Smith
show a capacity of 212 tons~
Dep.
The Commissioner: vrhat, Mr. Legum Y
12/19/61
Mr. Legum: 312.
page 50 ]
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A. Not to my knowledge, no. Nowhere in this system do I
see any reference to 312.
By Mr. Legum:
Q. Now, do the plans or specifications show the rating of
the primary air unit in terms of CFM?
Mr. Pilcher: If it please the court, I don't know what
CFM is.
The Commissioner: Well, the witness may explain it, and
you can bring it out, if you wish.
The Witness: I would like to state agaiJ:l!t in answering,
this is the original set, and there was a revised set made by
the engineer and architect.
The Commissioner: Do you have the information Y
The Witness: I previously testified that I do not have the
revised plans, other than by letter form. We have a letter
outline of those changes, but we do not have revised drawings.
By Mr. Legum:
Dep.
Q. Who has the revised drawings?
A. The original drawings are in the Oliver and
12/19/61
page 51 J Smith file, and there should be a copy in my file.
Q. Then, is your previous testimony as to the
capacity of the tonnage of the units, based entirely upon the
plans that you have before you Y
A. Yes, the previous testimony is based on this tonnage.
Then you subsequently asked a question - if the system as
installed was not arbund 260, and I said, ''Yes.''
Q. Well, my que~tion is: Do the revised plans, which you
say you do not hav~, show any change as to the capacity of
the uniU
·
A. They show an increase in tonnage over this, yes.
Q. All right, now, we are coming to it. Yes. How much
increase in tonnage does it showY
A. Now, there you are going to have to ask the architect
whether he wants the tonnage of the carrier 19C488 or the
tonnage on the equipment schedule referred to, because they
are different. That is beyond my ability to answer. The carrier machine referred to is even smaller than this.
Q. Well, then, when you submitted your bid and obtained
this contract, the plans were drawn and revised; is that
correct?
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A. They were revised as the job progressed what changes had to be made.
Q. Now, my question to you is this: Was not the
12/19/61
page 52 ] tonnage revised before you signed this contract
in terms of capacity~
A. No, because we hadn't purchased the equipment until
several weeks after the signing of the contract.
Q. Well, when was it changed as to capacity of the unit,
sid
A. I couldn't say the exact date.
Q. Don't you have something in your :file that would reflect
the change in the capacity of the tonnage~
A. Well, this information, along with the manufacturer's
certified instructions, which your client has a copy of, brings
it down to the actual operating tonnage. That is the nearest
date I can pin it down, because the Worthington people
worked with Mr. Hart on selecting the machine that was
supposed to match this tonnage. We are contractors, not
engineers, and that consultation was between Mr. Hart and
the representative of the Worthington Corporation in establishing that tonnage. It is the same machine originally specified as far as machine size is concerned.
Q. I understood from you, Mr. Ervin, that the capacity of
the unit which you were to install was increased from the
original plans; is that correcU
A. It was not increased, no. It just happened
to be that machine was larger, not the one specDep.
12/19/61 ified in the very beginning.
Q. Now, being larger, it had a greater capacity;
page 53 ]
is that correct~
A. Right.
Q. Now, my question to you was, what is the capacity of
the larger machine~
A. As installed~
Q. No, sir. As shown on the plans and specifications.
A. As shown on the plans and specifications, 250 tons.
Q. That is on the original plans; isn't iU
A. Yes, sir.
Q. You said that was later revised for a larger machine, did
you not~
A. I did not. I said the plans were revised. I did not imply
that the machine was increased in size.
Q. The plans were revised by Oliver and Smith~
A. Right.
Dep.
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Q. For a larger machine; is that right?
A. No, they did not increase the equipment size in the
revisions. They absolutely did not. They simply brought
the other components in balance with the machine they already
had specified.
Dep.
Q. Let's see if we can take this from the begin12/19/61 ning so there will be no question about it. The
page 54 ) original plans call for a unit of how many tons!
A. May I refer to some additional correspondence?
Q. Yes, sir.

Mr. Pilcher : Here is the file.
The Witness: Now, in answer to your question, you said
the original plans?

By Mr. Legum:
Q. Yes, sir.
A. Under "Equipment Schedule" they show 750 G.P.M.
from 52 to 42, which by calculation, is 250 tons. They also
refer in size to a carrier 19-C-4-E-88. I mean, there is a discrepancy right there. That machine, according to a letter
I have here from Carrier Machinery and Systems Division,
is 238 tons.
Q. All right. My next question is this: Were the original
plans, as to this unit, later revised?
A. The plans were revised.
Q. And were the !plans revised to show a unit with a larger
capacity than that shown on the original plans?
A. Yes, the unit ihad a larger capacity than that shown on
the original plans. I
Q. Now, my question is, what was the capacity
Dep.
that the revised plans required?
12/19/61
A. I would have to give you that approximately.
page 55 ] It is 260 to 266, somewhere in that range.
Q. Well, now, where are those revised plans?
1

Mr. Pilcher: If it please the court, I think we have been
into that.
The Commissioner: One minute.
Mr. Pilcher: I think this is repetitious.
The Commissioner: It sounds rather complicated, and so
far I haven't heard any serious repetition.
Mr. Pilcher: As tto where the plans are?
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The Commissioner: Well, I imagine he wants to find the
plans. If this witness knows, he may answer.
The Witness: The plans are, as I have said before- there
should be a copy in our office, in our files, and the originals of
those plans should be the records of James E. Hart, or Oliver
and Smith.
By Mr. Legum:
Q. Now, do the revised plans show the capacity in terms of
G.P.M. or do they show it in terms of tonnage?
Dep.
A. They show it both ways, as I recall. Now,
12/19/61 there again I don't have those plans before me.
page 56 )
Q. The original plans, however, do not show it
in tonnage, but show it in terms of G.P.M.?
A. Yes, sir, G.P.M. That is gallons per minute.
Q. If your Honor please, we at this time request this witness
to produce at a later date Mr. Pilcher: If it please the court, we will produce them
if they are in our possession. If they are not in our possession,
we will not be in a position to produce them.
The Commissioner: Now, you just let me rule on it and
let Mr. Legum finish his question. The witness said it may be
in his files, that he thought there should be a copy there, or
in Oliver and Smith's files. He hasn't definitely said he has
it yet. He has to go look for it, Mr. Legum.
The Witness: Your Honor, can I make an observation at
this point?
The Commissioner : Yes.
The Witness: These plans, I am almost sure, were given to
your client. You should have those plans.
The Commissioner: Well, it may be. Do
you have a copy of them, or does Oliver and Smith
Dep.
12/19/61 have a copy?
The Witness: We had a copy, and I think it is
page 57 )
still in our files, and Oliver and Smith should
have the record at their office.
The Commissioner: Well, I want you to check. That is all.
I agree to lunch any time it will suit you gentlemen.
For the record, as I understand it, you want to continue
cross-examination with particular reference to these particular plans, which perhaps this witness has, and if not, of
eourse, you can make arrangements to get them there. Do you
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wish to set another date and at that time go into the continued cross-examination of this witness?
Mr. Pilcher: I am prepared to set another date. I think it
would be to the advantage of all concerned if we did that.
The Commissioner: Very well, let's fix a date and get
together with the stenographer here.
Dep.
1/10/62
page 1 )

Office of the Commissioner, Bank of Commerce
Building, Norfolk, Virginia, January lOth, 1962,
ten o'clock A. M.
Met pursuant to the foregoing adjournment.

Dep.
1/10/62
page 3]

*

*

*

*

*

LOUIS OLIVER,
a witness on behalf of the plaintiff, being recalled
for further cross examination, was examined and testified
as follows:
CROSS EXAMINATION
By Mr. Legum:
Q. Mr. Oliver, this is Respondent Exhibit No.1, which is a
contract between Kirk-Reid Company, Incorporated, and Mr.
Louis B. Fine (handing to witness), listing in the contract
documents, which are a part of the contract, one, Article
6. Will you refer to that, please?
A. Yes, sir.
Q. Now, subpoena ducas tecum order was issued and served
on you for you to produce those drawings and specifications,
and I understand you have produced them?
A. That is right. They are the blueprints.
Q. Now, I ask you to identify each of the drawings listed
in Article 6 of Respondent's Exhibit No. 1.
A. Well, I think just for the purpose of a technicality, I
want to say these are prints of the original drawDep.
ings. The original drawings are the drawings from
1/10/62
which these prints are made, and they are no
page 4 ) longer available, because they were further revised. Yes, sir?
Q. I want you to identify each one of those drawings.
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A. The Contract Documents reads, "Drawings: Air Conditioning- Law Building, Norfolk, Va., File No. 558-B Sheets 1, 2, 3, and 4, issued 1 December, 1958." And this
was our transmittal - on that it has 1 December, 1958,
Revision 4 December, 1958, but these prints are -here are
our office prints.
By The Commissioner:
Q. Do you mean by that these are from your own office
files 7
A. Yes, sir.
Q. And that you desire them to be returned after they are
filed as exhibits 7
A. When this thing is finally disposed of, we should like to
have them returned.
Q. I was wondering if copies could be made.
A. There is no way except by photostat.
Mr. Hollis: Would it be possible to have photostats made7
Dep.
1/10/62
page 5 ]

(off-record discussion).

Mr. Legum: I understand Mr. Oliver has no
objection, and if he has no objection, I will put
them in evidence, and after disposal of this matter, we will
return them to him. We would have no objection to that.
The Commissioner: I am sure that the attorneys can get
them by having copies made, or without having copies made.
Mr. Pilcher: There is other litigation in which Mr. Louis
Oliver is a party, and I am sure when that litigation is had, in
the form of a law action, these plans will be necessary in that
action.
The Commissioner: They will be in the Clerk's office and
will be available.
Mr. Pilcher: That is a law action in the same Court as this.
By Mr. Legum:
Q. Continue.
A. The drawings as issued 1 December, 1958, 1,
2, 3, and 4. Now sheet 3 was electric sheet, and
Dep.
was not revised on 4 December, 1958, and sheet 1
1/10/62
carries revision No. 1, dated 4 December, 1958,
page 6 ]
the sheet carried revision 4 December, 1958, to
sheet 4.
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Also in this roll is specification on these, were issued with
the original drawings.
Q. Let's take the drawings first, and then we will get to the
specifications.
Mr. Legum: We offer drawings designated in Article 6,
as identified by Mr. Oliver as a defendant's exhibit.
By The Commissioner :
Q. Are these duplicates¥
A. 1, 2, 3, and 4 are originals ; 1, 2, and 3 are revised drawings datedQ. 1, 2, and 4, you mean.
A. That is right.
The Commissioner: They are all bound together, so I may
mark them as "Respondent's Exhibit No. 15."
By Mr. Legum:
Q. Now, Mr. Oliver, the next item contained in
Dep.
Article 6 of Respondent's Exhibit 1 is '' Specifications: Air Conditioning - Law Building, Nor1/10/62
folk, Va., File No. 558-B." Do you have that?
page 7 )
A. Yes, sir.
Q. Do you also have Addendum No. 1 dated 11 December,
19587
A. Yes, sir.
Q. Do you also have SK-1, 11 December, 1958?
A. That is right; SK means sketch. I have all three items.
Mr. Legum: For the purpose of the record, the specifications is this green-bound pamphlet sheets or booklet.
The Witness: That is right.
By Mr. Legum:
Q. Addendum No.1, 11 December, 1958, is what?
A. That is a freak piece. Announcement went with it.
Q. Addendum No. 1 is a loose piece at the end of of the
booklet?
A. That is right. On the sketch is also loose piece at the
end of the booklet.
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Mr. Legum: We offer those, if your Honor
please.
The Commissioner : I will brad the loose pieces
page 8 ]
together and with this green folder mark it all as
''Respondent's Exhibit No. 16.''
Any objection, Mr. Pilcher?
Mr. Pilcher: No objection.
Mr. Legum: That is all we wish to ask at this time.

Dep.

1/10/62

(Off-record discussion).
The Commissioner : Mr. Hollis came to my office yesterday
and brought certain white prints which are marked as various
revisions, and I permitted you to have overnight to look at.
They are here this morning. What is your pleasure with
reference to them T
Mr. Legum: I have no questions.
The Commissioner : Do you need them T
Mr. Legum: No, sir.
The Commissioner: Do you need them Mr.
Pilcher?
Dep.
Mr. Pilcher: Yes, sir. I was just waiting for
1/10/62
page 9 ] things to quite down.
The Commissioner: All right, let us proceed.
RE-DIRECT EXAMINATION
By Mr. Pilcher:
Q. Mr. Oliver, Mr. Legum has handed you Respondent's
Exhibit 1, which initial contract was executed at the time the
plans, consisting of the revisions of December 4th as to
sheets 1, 2, and 4. Were there any further revisions to those
plans during the construction T
Mr. Legum: We object to the question on the grounds that
the contract, Respondent's Exhibit 1, calls for certain drawings and specifications, and only those, and any questioning
as to .further plans is not proper or admissible, because it
would vary the terms of the contract.
The Commissioner: The Commissioner cannot pass on that
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at this time, because he does not know what the
Dep.
plans are. The Commissioner does not know
whether they are material, or not. Do I under1/10/62
page 10 ) stand you are offering these.
Mr. Pilcher: No, sir. I just inquired whether
there were any.
The Commissioner: Answer.
A. They were revised.
By Mr. Pilcher:
Q. Subsequent to December 4th, 1958?
A. Yes, sir.
Q. Do you have a set of those revisions?
A. We have sent a set to this office through counsel.
Q. Through counsel?
A. That is right.
Q. I hand you here four sheets of paper which are apparently photostats and ask you to identify those.
· Mr. Pilcher: For the purpose of the record, I think they
are bound together.
A. That is right. They are prints; it is a method of
printing. As blueprints, what we term black-line, made from
the same drawings. This set includes sheets 1, 2,
Dep.
3, and 4, and they show an additional revision on
31 July, 1959, designated as Revision 2. That was
1/10/62
page 11 ) made on sheets 1, 2, and 4.
By Mr. Pilcher:
Q. Will you identify the plans, or whatever they are,
further by file number?
A. Our file 588-B, carrying the same file number as the
blueprints.
Q. The blueprints just introduced as Respondent's Exhibit 15?
A. That is right.
Q. Is second revision of the work done by Kirk-Reid Company, Incorporated, relative to the installation of the heating
and air conditioning of what is known as the Law Building,
Norfolk, Virginia, owned by Mr. Louis Fine?
A. Yes, sir. These revisions were made by mechanical
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engineer, Mr. James E. Hart, and are relative to the work
for the Law Building.
Mr. Pilcher: We introduce those.
Mr. Legum: We object on the ground that the testimony by
this witness is it was his office who made these
Dep.
plans. His testimony now is the revisions were
made by Mr. Hart.
1/10/62
The Witness: That is right. Mr. Hart was the
page 12 )
mechanical engineer and he is designated on the
drawings and the transactions.
By Mr. Pilcher:
Q. Is the name Oliver & Smith, Architects, on these drawings?
A. Yes, that is right.
Q. Is their file number on those drawings T
A. Yes, that is right.
·
Mr. Pilcher: I introduce those,
Mr. Legum: We object on the further grounds these are
simply copies. If they want to introduce a set, they should
have the blueprints themselves. If you will notice, there is
a notation ''Revision 2, date of July 31st, 1959, '' and at no
place on those prints is an arrow shown on the revision
prints.
Mr. Pilcher: I think it should go in evidence ...
The Commissioner: I will overrule your objection at this time and receive these prints in eviDep.
dence. After the testimony is completed it will be
1/10/62
page 13 J passed upon, whether it should or not be admitted.
These appear to be the prints on which two of the
pages have "Revision No. 2, H (:which isc in addition to the
notation on sheets 1, 2, and 4 of Respondent's Exhibit No.
15), dated July 31, 1959. I will reserve. decision on those and
mark them "Complainant's Exhibit No~ 7."
By Mr. Pilcher:
Q. Mr. Oliver, is the Law Building air conditioning and
heating system installed in compliance with the Complainant's Exhibit No. 7, revised plans as of July 31st, 1959, insofar as you know?
A. Insofar as I know, that is the record of installation. and
was certified to us by Mr. Hart.
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Mr. Legum: I object as heresay.
The Commissioner: There is a question if that is declaration by Mr. Hart, now deceased. There is a question as to
the admissibility.
By The Commissioner:
Dep.
Q. If you know of your own knowledge, you
may answer the question.
1/10/62
page 14 )
A. Well - may I ask a question Y
Q. Yes.
A. You know, as an architect, I am a technician, but in a
limited field, and we, of course, have to depend on technicians
who are specialized in the field. Mr. Hart was a mechanical
engineer, specializing in mechanical engineering, and, as an
architect, I must depend on what the specialists have to say.
We have in our files records certifying work was completed.
Mr. Legum: I object to that.
The Commissioner: I will pass on that, whether those appear to be written declaration.
The Witness: It is on the basis of this statement we issued
payments.
By The Commissioner:
Q. On the written statement you have, you testified you
didY
A. Yes, sir.
The Commissioner: I will overrule the objection
Dep.
at the present time, and you may note your exception.
1/10/62
Mr. Legum: Yes, sir.
page 15 )
Mr. Pilcher: That is all.
RE-CROSS EXAMINATION
By Mr. Legum:
Q. Without waiving my objection to Complainant's Exhibit 7: When those drawings of July 31st, 1959, were prepared had not all air conditioning work been done by KirkReid Company?
A. We will have to go back to the date of the certificate
for payment. Do you have those Y
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Mr. Legum: They are in evidence.
The Commissioner: Exhibits 7 to 14.
A. Do you have the final certificate here?
By Mr. Legum:
Q. They are all there.
A. The last certificate I have here is dated July 9th, 1959.
Q. What does that show, how much work remained to be
done?
Mr. Pilcher: $3,400.00. There was a subsequent one.
Dep.
1/10/62
page 16 )

A. The percentage of retainage had been completely released. I assume that is the last certificate, dated July 9th. The reason I question his
books it said Mr. Pilcher: There is another one that has been introduced
in evidence showing final retainage, $374.00.
Mr. Legum: I object to Mr. Pilcher's interruptations.
The Commissioner: Gentlemen, here are all of the exhibits.
You may look at them and pick out the one you are referring
to.
Mr. Pilcher: I am just trying to assist Mr. Legum:
Mr. Legum: I am not asking for assistance.
Mr. Pilcher: I think the Commissioner is the one I am
referring to.
The Commissioner: The witness may be referring to Complainant's Exhibit 3.
By The Commissioner:
Q. See if that is the one.
A. Yes, sir, that is the one, seventh and final
certificate.
Dep.
1/10/62
The Commissioner: Complainant's Exhibit
page 17 )
No.3.
~-\...

That is dated December 22nd, 1959.

By The Commissioner:
Q. Can you ·answer the question T

126

Supreme Court of Appeals of Virginia

Louis Oliver
A. Well, the revision was dated July 9th, onthis Q. What year?
A. 1959.
By Mr. Legum:
Q. July 31st.
A. July 31st, 1959, and this certificate is dated July 9th,
1959, and the certification is accompanied by a statement.
This apparently was not the final certificate because later
James E. Hart, later he wrote, "Herewith enclose statement
of June 25th.''
By The Commissioner:
Q. You say, ''This is not.'' The record does not show what
you are referring to .
.A.. This certificate dated July 9th, is not the final certificate.
Q. I thought you testified a few moments ago
Complainant's Certificate No. 3 was the final
Dep.
one.
1/10/62
A. Yes, sir, that is marked "final," on the
page 18 ]
sheet. That is not marked final in our-designated
final list.
Another thing which is confusing, it is shown on the contract
as $250,000.00, and the previous certificate indicates $220,000.00 on the plans Q. You are speaking of Respondent's Exhibit 12?
A. And this letter By Mr. Legum:
Q. I am asking you, on July 31st, 1959, date of the alleged
revised plans, was all air conditioning work completed by
Kirk-Reid Company?
A. I would say no, on the basis of Mr. Hart's letters, because it says, "Herewith is enclosed the statement of June
25 of the Kirk-Reid Company. We believe it should be paid
with the following exceptions:
(1) The amount for furring and plastering of the first floor
ceilings. This item is still undecided as indicated by KirkReid's letter of June 29.
(2) The amount of $1,000, pending final fitting and adjustment. For example, no end trim can be fastened in the
east wing of the seventh floor until panelling has been applied.
Also no one has been designated to receive operating instruc-
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tions concerning the equipment. The payment therefore
should be $29,710.00 at this time. Very truly yours, James
E. Hart."
So, the certificate of July 31st was not the final
Dep.
.. certificate.
1/10/62
page 19 )
Q. My question was, on the date of July 31st,
1959, other than what you have read from Mr.
Hart's letter as authority to be done and as operating instructions, and the other elements you mentioned, had all
other air conditioning work under the contract been completed?
A. According to his report, it had been completed.
Q. Of your own knowledge, other than the letterY
A. To the best of my knowledge, it had been.
Q. Look at the revised plans, Complainant's Exhibit No.7,
and I will ask you if any of the items mentioned in the Hart
letter you have read are contained on the revised plans Y
A. They would not necessarily appear in the drawings.
Q. I am asking you whether or not the revised plans had
anything to do with Mr. Hart's letter you have just readY
A. I would be unable to answer that without a more
thorough study of the situation.
Q. Would you like to study it and come back at a later time¥
A. Yes. I have no objection to that.
Q. All right, to save time I would have no objection to your doing that.
Dep.
1/10/62
The Commissioner: Any further testimony?
page 20 )
Mr. Legum: I want to know if he would be in
position to come back.
A. I think what I would have to do is to get together with
Mr. Hart's former personnel and go through their records.
By Mr. Legum:
Q. That would be hearsay Mr. Legum: I object to that.
A. Mr. Hart had representatives who were employed by
him and were his representatives in the field as well as ours.
Those records are not hearsay.
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The Commissioner: You are premature in your objection,
because Mr. Oliver said he would study the situation and
come back, and you can make your objection at that time.
By Mr. Legum:
Q. Did you and your office approved the revised plans under
date of July 31st, 1959?
Dep.
A. We accepted the report of the engineer and
on that basis issued drawings.
1/10/62
page 21 )
Q. Do I understand from your testimony you
or your office did approve the revised plans of
July 31st, 1959 ¥
A. That is right.
Q. Did you first get Mr. Fine's permission before approving
those revised plans of July 31st, 1959 ¥
A. When we received the report from the engineer, it
came to us with the understanding that he had handled this
matter with the client, and the engineer's report was accepted.
Q. Did you then, yourself, get the approvel of Mr. Fine¥
M·r. Pilcher: I object to that. It is not material.
The Commissioner : He may answer.
Mr. Pilcher: He has answered. I object as immaterial, insofar as this complainant is concerned.
The Commissioner: At this time I will overrule your objection, and you may note your exception.
Mr. Pilcher : Yes, sir.
Dep.
1/10/62
page 22 )

A. I personally did not go to Mr. Fine and check
every nut and bolt.

By Mr. Legum:
Q. I am asking you, before approving the revisions of July 31st, 1959, did you first get the approval of
Mr. Fine~
A. No, sir.
Q. Did anybody from your office get Mr. Fine's approval~
Mr. Pilcher: I object to that .

.A. Yes, sir. Those drawings were issued on the explicit
understanding from Mr. Hart, that all of these matters had
been cleared with the owner.
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Mr; Legum: I object to the answer and ask that it be
stricken as being hearsay between him and Mr. Hart.
The Witness : There is a correspondence that was filed in
which Mr. Hart statesMr. Legum: I object and move that that be stricken.
The Commissioner: I will be glad to hear your argument
at a later time.
Dep.
By Mr. Legum:
1/10/62
Q. Did Mr. Smith, your partner, get the appage 23 J
proval of Mr. Fine before your office approved
the revised drawings?
A. If I answered that would be hearsay.
Q. Do you know?
A. If I answered it would be hearsay.
By The Commissioner:
Q. Don't argue. Just answer the question.
A. I don't know.
By Mr. Legum:
Q. Now, then, is it not unusual for plans to be revised after
the work has been completed.
A. The record certificate does not show the work was completed.
Q. N<;>w, you are an intelligent witness, and I don't wish
to labor the point: You testified all of the work had been
completed as of July 31st, 1959, of Kirk-Reid Company with
the exception of items list in the letted
A. Yes, but you objected that that was hearsay.
By The Commissioner:
Q.' You just answer the question.
A.·I did:
Dep.
By Mr. Legum:
1/10/62
Q. What was the purpose of revising the plans
page 24 J
on July 31st, 1959, when all work had been completed, except that listed in the letter?
A. I cannot answer that.
Q. Do you mean to say you approved the revised pla,ns
of July 31st, 1959, without knowing why they were revised¥
A. I answered I did not approve them.
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Mr. Legum: I am taken by surprise. I understood he had
approved the plans.
By Mr. Legum:
Q. Did you, or not, approve the revised plans of July 31st,
1959?
A. I don't recall having said I never approved anything.
I simply said these drawings were issued by my firm and the
firm approved the drawings.
By The Commisisoner :
Q. Does the issuances of the drawings by your firm constitute approval by your firm?
A. Yes, sir; and it constitutes approval by my firm on the
basis of competent engineer's advice. Just for
Dep.
the record, in order to make it clear, I am a
technician in a limited fi·eld, and, like other
1/10/62
page 25 J technicians in the :field, I must depend on specific
technicians. Mr. Hart was a specific technician,
he came to our firm with specific recommendations, and we
proceeded on his advice and instructions.
By Mr. Legum:
Q. Mr. Hart was an engineer engaged by your office?
A. He was working through our office.
Mr. Legum: That is all right now.
By Mr. Pilcher :
Q. The question has come up, Mr. Oliver, as to the date of
the date of the revision, counsel seems to be making some
major issue as toMr. Legum: This is his witness and I object to the phrasing
of the question, I object to the question in its form.
The Commissioner : I think you can just ask the question.
By Mr. Pilcher:
Q. State the procedure of field surveys and revision of
plans as to result of field surveys¥
Dep.
Mr. Legum: I object to the question as being
1/10/62
too general.
page 26 ]
The Commissioner: I sustain the objection,
and he has already testified to that, he has already
told us what the procedure was.
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By Mr. Pilcher:
Q. State whether or not each field inspection necessitating
revision, if the plans revised are piecemeal?
Mr. Legum: I object as calling for an opinion.
The Commissioner : I cannot tell yet ; I will overrule your
objection. We will have to get this testimony in the record.
A. The procedure with record drawings and revisions in
the field on any major work on which there has been classification because of something involved, has to issue towards
the end of the work, a revised set of drawings which is record
of the work, sometimes actually designated record drawing
previously that is part of our architect contract. At that time
we had no statement, we issued record drawings. Record
drawings are of value to the owner as to exactly what took
place between the contract and the installation.
That is the full purpose of record drawings. It
Dep.
would be impossible to keep a running record of
1/10/62
page 27 ) the work and the accumulated date that we put
together. All of the Government contracts, we
have specified Mr. Legum: I object to Government contracts.
By Mr. Pilcher:
Q. Whether or not that is necessary, that is a situation
to be considered with the record drawingsMr. Legum: I object becaus·e that calls for an opinion.
The Commissioner: Sustained.
Mr. Pilcher: I would like to have him answer for the
record. As an architect, he has a right to give an opinion.
A. That is record of the work as installed as of 31st of
July, as reported by Mr. Hart to our office.
By Mr. Legum:
Q. Mr. Oliver, did you ever write Mr. Fine a letter stating
you or your office had approved these revised drawings of
July 31st?
Q. Again, I would have to go back to my files.
Q. Will you do that?
Dep.
A. Yes, sir.
1/10/62
Q. You are familiar with Article 8, General
page 28 )
Conditions, of Respondent's Exhibit 1, which
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pertains to Changes in Work, are you not?
A. Article 8 reads : ''The owner may order changes in the
work, the contract sum being adjusted accordingly. All such
orders and adjustments shall be in writing. Claims by the
contractor for extra cost must be made in writing before
executing the work involved.'' I am familiar with that.
Q. Do you have any written orders from Mr. Fine authorizing changes in the work as shown on the revised drawings of
July 31st, 1959, Complainant's Exhibit 7?
Mr. Pilcher: I object to that. Here is an owner attacking
his own agent. Where there is contractor and architect, the
architect is the one who can authorize work, the general contractor, who did the work, and I don't want to get into an
argument between the owner and his agent.
The Commissioner: I will overrule the objection.
Dep.
1/10/62
A. I would have to review my files, I would
page 29 ] have to see our files. My offhand answer would
be I don't know of any correspondence.
The Commissioner: I suggest you make a note of further
testimony you desire from Mr. Oliver.
The Witness: I would like to have a memorandum of those
things he is asking me about also.
Mr. Legum: I will do that. That is all.
By The Commissioner:
Q. Mr. Oliver, will you examine Complainant's Exhibit 7,
which is revised plans, or the plans showing revision under
date of July 31st, 1959, with reference to air condition and
tell me, if you can, what did that revision call for, what are
the changes made?
A. You are getting into the same area as Mr. Legum. I will
have to go back to my records.
Q. Can you find that out later?
A. Yes, sir.
Dep.
Q. And what that would amount to~
A. Yes, sir.
1/10/62
page 30 ]
Q. Will you make a note of that~
A. Yes, sir.
Mr. Legum: Could we have Mr. Oliver return at the next
designated hearing~
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The Commissioner: After you gentlemen agree on the
next date.
Mr. Legum: We have that date already, January 23rd,
1962, at ten o'clock.
The Commissioner: January 23rd, 1962, at ten o'clock.
Will you be back here at that time, Mr. Oliver?
Mr. Oliver: Yes, sir.
Mr. Pilcher: If it please the Commissioner, I am referring
to Respondent's Exhibit 16, which is, "General Conditions,"
page 3, and it refers to the American Institute of Architects,
Sixth Edition, Form A2. '' I would like for this witness, being
an architect, to bring that in as a part of the general contract
for the construction of buildings.
The Commissioner: At the next hearing.
Dep.
Mr. Pilcher: At the next hearing.
1/10/62
page 31 )
The Witness: The Sixth Edition, Form A2 of
the American Institute of Architects, which is
part of the specification in this case.
Mr. Pilcher: Yes, in Respondent's Exhibit 16.
I have no further questions at this time.
Mr. Legum: That is all I wish to ask this witness at this
time.
And further this deponent saith not.
F. R. ERVIN,
a witness on behalf of the plaintiff, being recalled for further
cross examination, was examined and testified as follows:
CROSS EXAMINATION
By Mr. Legum:
Dep.
Q. Mr. Ervin, referring you to Complainant's
1/10/62
page 32 ) Exhibit 4, which is a paper and invoice on your
own stationery as to extra work. The first item
pertains to a claim for overtime. Is that correct?
A. That is right.
Q. I show you a letter dated dated May 21, 1959, and ask
you if you worte that letter addressed to Mr. Fine (handing
letter to witness) Y
Q. Yes, sir, that is my letter.
Mr. Legum: I offer that in evidence.
The Commissioner: It is marked as "Respondent's Exhibit
No. 17."
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By Mr. Legum:
Q. Referring to Respondent's Exhibit 17, I ask you if you
did not write as follows in Paragraph 4, in that letter under
day of May 21st: ''We feel that it is also appropriate at this
time to point out that approximately 40% of the work of this
contract has been performed on an overtime basis at no
additional cost to you with the primary objective being to
complete on May 1, 1959, and to perform certain phases of
the work at the least possible inconvenience to your tenants."
Dep.
You wrote that, did you not?
A. Yes, sir.
1/10/62
page 33 )
Q. I now ask you if you wrote this letter to Mr.
Fine, dated May 22nd, 1959 (handing letter to
Mr. Pilcher, who in turn hands to the witness) Y
A. May I ask a question?
The Commissioner: No.
Mr. Pilcher: I think the witness should be afforded an
opportunity to explain anything about the letter of May 21st.
The Commissioner: You may bring that out when you
examine him.
The Witness: What was the question?
By Mr. Legum:
Q. Did you write that letter, dated May 22, 1959?
A. This letter was dictated by me and signed by my secretary. I cannot state this was the feeling I expressed, expressed by me. I did not proof read this. It is stated on the
top it is dictated. The opinionsstated therein are not mine.
Q. You dictated the letter?
Dep.
A. Yes, sir.
1/10/62
Q. You authorized this letter signed by your
page 34 J secretary and mailed to Mr. Fine Y
A. That is right.
Mr. Legum: I offer that in evidence.
The Commissioner: It is marked as ''Respondent's Exhibit 18.''
By Mr. Legum:
Q. Referring to Respondent's Exhibit 18, I ask you if you
did not write on the second page of the first paragraph thereon
as follows:
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The· Commissioner: Give us the date.
Mr. Legum: May 22nd.
By Mr. Legum:
Q. "We think it appropriate at this time to reiterate a
statement made in our letter of May 21, 1959, and that statement dealt with the fact that approximately 40% of the work
of the contract has already been performed on an overtime
basis which we feel sure is a reasonably cooperative gesture
on our." Did you write that?
A. Can I ask a question?
The Commissioner : Just answer the question.
Dep.
A. The original statement still.
1/10/62
page 35 ) By The Commissioner:
Q. The question was did you write it.
A. I dictated it, yes, sir.
By Mr. Legum:
Q. Now, I show you a letter dated September 28th, 1959,
from Kirk-Reid Company and signed by Reid Ervin, and
addressed to Oliver and Smith, Architects, and ask you if
you wrote that letted
A. Yes.
Mr. Legum: I offer that letter in evidence.
The Commissioner: It is marked ''Respondent's Exhibit
No. 1.9."
By Mr. Legum:
Q. Referring to Respondent's Exhibit 19, which is the letter
of September 28th, 1959, written by you to Oliver and Smith,
I ask you if you did not write the last paragraph, page 2, if
you did not write as follows: "It is requested that you
forward a copy of this letter to the owner with the request that
an immediate reply be given in order that we
might schedule the work accordingly."
Dep.
A. Yes, sir.
1/10/62
Q. I also ask you if you did not write in this
page 36 ]
letter as follows, Paragraph 2 of that letter, "We
wish to advise that we are prepared to commence with this
work in accordance with the terms of the contract which, of
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course, does not provide overtime or premium pay.'' You wrote
that, did you not?
. _
A. Yes, sir, that is work referring to plastering. The letter
should not be read in part, you lose the context~ The COJl-.
tract does not provide overtime requested to be performed
not in the day,.
· Q. ·Does the contract provide for overtime on any of the.
work?
A. The contract assumes there will be no overtime.
Q. Why did you make claim?
A. We made claim several weeks after those letters were
written stating that. It is necessary for us to change our
opinion as to overtime.
Q. Respondent's Exhibit 19, dated September 28th, 1959?
A. That's right. That does not say we are not
billing for overtime, it just states the contract does
Dep.
not provide it.
_
1/10/62
Q. I show you a letter consisting of three pages,
page 37 )
dated September 1st, 1959, addressed to Mr. Louis
B. Fine, and signed by Kirk Reid Co., Inc., Reid Ervin,
President, and ask you if you wrote that letter?
· A. Yes, that is my letter.
Mr.~Legum: I offer in evidence letter dated September 1st,
1959.
The Commissioner: It is marked as "Respondent's Exhibit
20.''

By Mr. Legum:
Q. Now, Mr. Ervin, referring to Complainant's Exhibit 4;
Item 2, and that alleges claim for overtime covering extra
charges, does it not?
A. Yes.
Q. And you refer to your letter of August 4th, 1959, to
Mr. Hart in that item?
A. Yes, sir.
Q. Now, I ask you on September 1st, 1959, whether you
wrote the following, which is Respondent's Exhibit 20: "Sub'sequent to the telephone conversation at approxiDep.
mately 10 o'clock this date between yourself and
the writer, we felt it necessary to commit to writing
1/10/62
page_ 38 ) certain matters of controversy which apparently
have arisen out of subject contract.
·
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"The first item deals with verbal reference which you
have made to your architect and engineer as well as to our
company concerning credits for certain changes which were
made in the contract. We believe it is important to mention
again here that in a meeting held between yourself, Mr.
Herbert L. Smith, III, Mr. James E. Hart and the writer
at the beginning of the contract that the point was brought
up by Mr. Hart with reference to the necessity of making
certain contingency allowances in the contract. At that time
you made it very· clear to all present that· this contract was
a turn-key contract and that no extras would be allowed.
You further stated at that time if we were able to save
money on any of the items, that was our good fortune and if
there was an increase in cost that, too, was our problem.
As the w·ork of the contract progressed it did become necessary to make certain physical changes in the layout but these
changes were not to the detriment of the system and did not
result in the use of inferior materials or an actual saving in
the over-all cost. As reported to Mr. Hart by letter last week,
we clearly demonstrated from actual records that
these changes that were made resulted in an inDep.
creased cost to this company and not in a saving.
1/10/62
page 39 ) Three of the five changes were absolutely necessary and two resulted in an improvement to the
system. The question to be decided now is whether your
original statement that this is a turn-key job stills holds or
not If it is still a turn-key job, then there is no question of
extras or credits involved. If it is not a turn-key job, then
our letter of last week to Mr. Hart concerning a cost breakdown of extras and credits should apply and we should be
entitled to an additional compensation of approximately
$6,000.00, which some represented the extras involved in making the changes."
You wrote that, did you noU
A. Yes, sir, I did write that
Q. Now, the portion of that letter of September 1st to
Mr. Fine which I have read, Respondent's Exhibit 20, refers
to a letter reported to Mr. Hart last week. That is the same
letter that you claim in Item 2 of Complainant's Exhibit 4,
is it not?
A. I am not sure of the dates.
Q. In your letter of September 1st, 1959, you mentioned
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you had reported to Mr. Hart "last week," which
Dep.
would be the 20th of August, as to additional cost
required to make you to make. Is that the letter
1/10/62
pag·e 40 ] referred to in your letter of September 1st, 1959,
is that the same letter that you mentioned in
Item 2T
A. Yes, sir, that is the letter of August 24th I was referring to, written at Mr. Hart's request.
Mr. Pilcher: For the benefit of the Court, the letter of
August 24th has already been introduced in evidence.
By Mr. Legum:
Q. Now, Mr. Ervin, I refer to the specifications which have
been introduced in evidence as Respondent's 16, and ask
you to read Item A and B of Article 10, pertaining to the
water chilling unit, into the record.
A. These specifications are not complete.
Q. Read that into the record, please.
The Commissioner: He asked you to read something.
Mr. Pilcher: I object to the question. The specifications
have been introduced and are in the record.
Dep.
The Commissioner: The question was for the
witness to read certain sections.
1/10/62
page 41 ]
If they are in here I think he should comply.
Mr. Pilcher: I object because they are in the
case as a part of the record.
The Commissioner: I think the objection is well founded.
By The Commissioner:
Q. Read them to yourself, so you will be familiar with them.
A. (Witness does so).
By Mr. Legum:
,
Q. 10-B states that the "Unit shall be Trane Centravac or
Carrier Type 19c. ''
A. Right.
Q. Did you provide Trane Centravac or Carrier Type 19c Y
A. I did not.
Q. What unit did you provide Y
A. Worthington model, number under license and patent of
Trane Company, which can be proved.
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Q. Did you get the written pernnsswn from
Mr. Fine for this change in the unit.
Dep.
.A. That is not a change in the unit.
1/10/62
Q. Read 10-B. What does it say?
page 42 )
.A. Unit shall be Trane Centravac or Carrier
Type 19c. '' This unit is manufactured and licensed under the
Trane patents. It is identical. It was approved by the engineer.
Q. Is the unit supplied by you Trane Centravac Y
.A. No, sir.
Q. Is it Carrier Type 19c Y
.A. It is bigger. It is not Carrier 19c.
Q. Referring to 10-.A, it is stated that the water chilling
unit was to be furnished of the capacity shown on the plans.
Is that correct Y
.A. Yes.
Q. Now, I refer you further to the plans shown in the
contract which is Respondent's Exhibit 15, and ask you under the equipment schedule of the chiller as shown, 750 G.P.M.,
fro01 52° to 42°¥
.A. Your question is whether the water chilling unit furnishedQ. No, sir. I asked you if the capacity of the
water chilling unit shown on the plans is what you
Dep.
have just had read to you, 750 G.P.M., from 52°
1/10/62
page 43 ) to 42°¥
.A. That is what the plans read.

Mr. Pilcher: I would like for counsel to identify what plans
he is talking about.
The Commissioner: He did by exhibit number. You might
identify the sheet you are referring to.
Mr. Legum : You will find from inspection the schedule
has not been changed.
Mr. Pilcher: Will counsel indicate what plans you are referring toY
Mr. Legum: Referring to Sheet 1, plans of Oliver & Smith,
issued December 1, 1958, revision December 11, 1958.
By Mr. Legum:
Q. I ask you if the capacity show on that sheet is 7•50 G.P.M.,
from 52° to 42°?
.A. That is right.
Q. Now, I ask you, sir, if the capacity o(the unit that you
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installed was 550 G.P.M., from 53.4° to 42° Dep.
.A. I believe we covered that in previous testimony. Let me refer again to the drawings, of the
1/10/62
page 44 ) manufacturer's quotation.
Q. Don't you know of your own knowledge T
Mr. Pilcher: He has a right to refer to his records.
The Commissioner: Certainly, and the question too. Both
are.
Mr. Pilcher: The manner of counsel was the witness did
not have a right to refer to his records.
The Commissioner : I think we will get along better if the
attorneys will quiet down.
By The Commisisoner:
Q. The second question was
knowledge without referring to
A. The performance capacity
written in our purchase order
ment submitted-

do you know of your own
your records T
shown on those drawings are
to Worthington. The equip-

Mr. Legum: I object.
By The Commissioner:
Q. Go ahead.
A. The drawings show what capacity WorthingDep.
ton furnished, this machine, after discussion with
1/10/62
page 45 ) Mr. Hart it was charged the machine he wantedThe Commissioner: Let's get the question answered first
for the record. Will you repeat it.
By Mr. Legum:
Q. Is the unit that you installed, does it have a capacity
of 550 G.P.M. from 53.4° to 42°?
A. It has in excess of that capacity.
The Commissioner: I understand the question is the unit
that was installed does it have a capacity of 550 G.P.M. or
750 G.P.M .
.A. The answer is it has a capacity of 750 G.P.M.
By Mr. Legum:
Q. Now-
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A. The thing that is important is the operating condition
of this machine for this building. It has one top capacity, but
it is not operating at 750 G.P.M. because the building does
not require it. That is the set the engineer made.
Q. Do you have the Worthington maintenance
Dep.
booklet~
A. No, sir. You have those.
1/10/62
page 46 ]
Q. What booklet do you have from Worthington1
A. A general capacity table; does not refer to this job,
just a collection of sheets.
Q. What is the model of the Worthington chiller that you
actually installed~
A. If I have my purchase order, I can give you that information. The purchase order don't seem to be in the :files. The
manufacturer does not issue any on the one we furnished. I
do show ED 30-N. Originally were several letters, which
changed accessories on some machines.
Q. Do you have in your file bill from Worthington showing the sale of this item¥
A. I do have such copy.
Q. Do you have it in your file or at your office Y
A. Booklet - We received four copies and all were turned
over to Mr. Fine.
Q. All pertaining to this Y
A. For maintenance men, instructions.
Q. In that Worthington maintenance book which we will
produce later, showing capacity of 500 G.P.M.,
from 53.4 o to 42°. You were replying upon that Y
Dep.
A. I would rely upon that, not as the maximum
1/10/62
page 47 ] of this machine. That would set the operating condition of this machine and not its capacity.
Q. For the purpose of the record, the term G.P.M., stands
for gallons per minute?
A. Yes, sir.
Q. And there is a formula for converting gaHons per
minutes into tonnag:e?
A. Yes, sir.
Q. Being an engineer, you can convert them¥
Mr. Pilcher: I am asking if he recognizes the witness as an
engineer.
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By Mr. Legum:
Q. Did you so testify?
A. I did not testify.
Q. Are you an engineer?
A. Yes, sir.
Q. Licensed by the State of Virginia as an engineer?
A. By Virginia and North Carolina.
Q. As what kind of engineer?
A. Mechanical engineer.
Dep.
Q. Tell us, please, what capacity, in terms of tonnage, 750 G.P.M., with temperature differential of
1/10/62
page 48 J 52° to 42° is, give us the tonnage?
A. It should figure something over 300 tons.
I will give it to you exact, 312.5
Q. Is not that formula as follows, the tonnage is equal
G.P.M. times the temperature differential over 24, which would
be 750 times 10, which is the difference between 52 and 24,
divided by 24, that would come to what it is?
A. I did not use that formula. I don't use short cuts.
Q. That is not a capacity formula?
A. Not as far as I am concerned, no, sir.
Q. From your own formula, what would be the tonnage
of 550 G.P.M., from 53.4° to 42°7
Mr. Pilcher: I object to the question as propounded, because there is no place in the plans and specifications that
calls for tonnage.
The Commissioner : If it is material, relevant, we should
havP it. If it is not, it has not hurt anyone.
Mr. Pilcher: I would like to note my objection,
Dep.
because I don't think it is relevant as to what is
1/10/62
page 49 J actually in this building as to tonnage.
The Commissioner: Your objection has been
registered. It might, or might not, be pertinent.
By Mr. Legum:
Q. What is your answer?
A. 261.5.

Q.
A.
A.
A.
Q.

My calculation is 262.5.
You said 53.4° to 42°7
Yes, sir.
It would be 261.25.
All right. Now, the difference between the two units
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that we have figured out in terms of tonnage would either
fifty or fifty-one hundred tons Y
A. That is the difference in the calculations.
Q. If the unit which you did install had a capacity as
to 42°, then you installed a unit either fifty or fifty-one
shown in the maintenance booklet of 550 G.P.M., from 53.4°
hundred tons shortof the capacity shown on the
Dep.
plans?
A. Not at all, because the Carrier 19c, 208, is
1/10/62
page 50 ) also shown, which has a capacity of 242 tons.
Q. So there will be no misunderstanding A. It is on the drawing, and also you are comparing operating maintenanceman booklet, and he has chart to maintain
capacity at a certain level, and the load on the building, under
the conditions it was installed at the time, was that tonnage.
It does not mean that machine does no have any more tonnage
than that.
Q. The plans show equipment schedule no larger as would
show the capacity Y
A. Right, and in. case of conflict, the specifications take
precedence over the plans. If the drawings show 19c, 4 E 88, that machine was formerly 42, approximately, much smaller than this.
The Commissioner: Referring to Respondent's Exhibit
15.
A. Yes, sir.

Mr. Pilcher : Sheet 1, revision December, 1958.
By Mr. Legum:
Dep.
Do you have in your file booklet from Trane
Company of Carrier Type 19c 1/10/62
A. I have a letter from the representative.
page 51 )
Q. I ask you did you have a booklet from the
Carrier corporation showing capacity of thaU
A. No, I did not. If you are basing that as capacity of this
Carrier 19c, from what Mr. Smith wrote you, I believe thl'
letter is notarized Mr. Legum: I move that that be stricken.
The Commissioner: He is basing it on the letter he got.
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By Mr. Legum:
Q. Now, Mr. Ervin, I refer to specifications, Respondent's
Exhibit 16, referring you to Cooling Tower, which is at the
bottom of Page 7, under Item 12, and on top of page 8, and
ask you if, under (b) does it not state ''Tower shall be single
cell type of capacity shown on plan." Is that correct?
A. That is correct.
Q. Will you refer to Respondent's Exhibit 15, and I will
ask you if the cooling tower does not show capacity of 900
G.P.M., from 97° to 87° at 80° wet bulM
A. Yes, sir.
Q. Now, I will ask you if you did not install cooling
tower known as a Baltimore Air Cooler, FT
Dep.
45cY
A. Yes, sir.
1/10/62
page 52 )
Q. I ask youA. I am not sure of the model designation. I
know it was a Baltimore.
Q. Will you refer to your records and tell us what it is Y
A. I have no records on that equipment.
Q. All right. I will ask you if the Baltimore FT 45c that
is installed has a rate of 600 G.P.M., from 95° to 85°, 78°
wet bulb¥
A. Are you asking me if the cooling tower has a maximum
rating as of that Y
Q. 600 G.P.M., from 95° to 85° to 78° wet bulb¥
A. That is not maximum rating. It has a maximum in excess of that.
Q. Do you have records to substantiate you on that?
A. I can produce them.
Q. Where are they¥
A. From a reference of the manufacturer's representative;
printed catalogue note, too. We would have to produce the
agent__,.
Q. Do you have the invoice from the manufacturer to you
of that cooling tower¥
A. Yes, sir.
Dep.
Q. Do you have booklet from them showing the
capacity of the cooling tower!
1/10/62
page 53 )
A. Those records are in Mr. Hart's files.
Q. You are telling his Honor you do not have
drawing submitted from the manufacturer for Mr. Hart's
usef
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A. I have catalogue from Baltimore, but it is not drawing
submitted for this job. Mr. Hart had those at the time of
his death.
Q. I refer you to the chilled water pumps on Respondent's
Exhibit 15 and ask you if, under the equipment schedule in
the middle of page I, Revision drawing December 4th, if it
has not "100Ft. Head, 300 G.P.M., chilled water pump. F'
A. I will have to refer to the schedule.
Q. I am referring you to Respondent's Exhibit 15, page
1, and asking you if it does not show 100Ft. head, 300 G.P.M.
Look at it and see.
A. That is not correct under Revision I.
Q. I ask you :.t the Chilled water pump that you actually
installed was 550 G.P.M. at a 70 Ft. head¥
A. Chilled water pump¥
Q. Yes.
A. Yes, sir. There again, that is not maximum capacity
for the pump. That is the operating capacity.
Q. Is your answer you installed chilled water
Dep.
pump of 550 G.P.M., at a 70Ft. head?
A. I said we did install a pump at that capac1/10/62
page 54 ) ity, that was not its maximum.
Q. When you say that was not its maximum,
what do you base that on?
A. On performance curves, but all pumps have much wide variance in heads, G.P.M., available in some pumps.
Q. What was the manufacturer you actually obtained this
from?
A. I think Crocker Wheeler.
Q. Do you have the model number¥
A. No, sir.
Q. Do you have invoice 7
A. No, sir.
Q. With you?
A. No.
Q. Do you have schedule or drawing from the manufacturer
showing the capacity of this pump¥
A. No, sir. Those were delivered to Mr. Fine by Mr. Hart,
were in your files.
Q. Did you see Mr. Hart deliver them¥
A. Yes, sir, I was in his presence, they were laid on his
desk.
Q. What time was that, when was thaU
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A. Sometime during the fall of 1958-1959,
Dep.
whenever the contract was.
Q. That contract is dated December, 1958. You
1/10/62
page 55 ) are saying Mr. Hart produced them in 1959, after
you had installed the pump!
A. The factory certified the curves, and they were shown,
offered to him. Whether they were accepted, I don't know.
Q. Was that done after you had already installed it!
A. Submitted in February to Mr. Fine, shownto Mr. Fine.
Q. Did Mr. Hart show Mr. Fine these curves before or
after you installed the particular chilled water pump Y
A. Shown to him afterwards.
Q. Referring to Respondent's Exhibit 15, under Condenser
Water Pump, page 1, I will ask you if that shows a capacity
of 900 G.P.M., 110Ft. headY
A. That is correct, in Revision I.
Q. I ask you if the condenser water pump you actually
installed was 7•80 G.P.M., with 80 Ft. head.
A. The answer to that is yes, but that is not the maximum
capacity.
Q. Can you tell us the model and manufacturer of that Condenser Water Pump Y
A. All the same manufacturer, the same that
would have produced these curves.
Dep.
Q. Who was the manufacturer Y
1/10/62
page 56 )
A. I am strictly guessing. I said Crocker
Wheeler. I think that was the manufacturer.
Q. Going back to the cooling tower, referring to Respondent's Exhibit 16, the specifications, under Item 12, C (5),
I will ask you if it does not state that the tower shall be
transite sides and louvers Y
A. Yes, sir.
Q. But I understand that the tower you installed did not
have transite sides and louvers, but galvanized Y
A. That is right.
Q. And the specifications called for Marley #19, or equal
cooling tower Y
A. Right.
Q. A Marley Cooling Tower, built-up unit, that is erected
on the top side Y
A. Some it does, and some it does not.
Q. In all cases it is Y
A. It is not. They are available.
Q. The unit you furnished was completely package type!
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A. Knocked down in five pieces.
Q. I refer you again to equipment, Respondent's Exhibit 15,
under Schedule, and ask you to refer to Secondary
Dep.
Pumps, and ask you if that does not show on Exhibit 15, under equipment 80Ft. head, 600 G.P.M.
1/10/62
page 57 )
A. That is the capacity shown.
Q. That is the water pump?
A. Yes, it handled not and cold water.
Q. I ask you if the secondary water pump which you
furnished was 563 G.P.M., with 80Ft. head.
A. 563 G.P .M., at 80 Ft. head?
Q. Instead of 600 G.P.M., at 80 Ft. head.
A. In answering that· question, that refers to all of the
pumps. That is the pump we furnished. I did not arrive at
the figures, they were given to us by the engineer.
Q. My question was, was secondary water pump furnished
by Kirk-Reid, 550 instead of 600 G.P.M.?
A. Yes, sir.
Q. I refer you to the Primary Air Unit under Equipment
Schedule, and ask you - Respondent's Exhibit 15 - and
ask you if that does not refer to 28,650 cubic feet per minute,
C.F.M.Y
A. Yes, sir.
Q. I ask you if the primary air unit you installed had capacity of 20,800 C.F.M. Y
A. That is correct.
Q. Now, referring to the same Exhibit under
Dep.
page 1, revision 4 December, 1958, in the lower
left-hand corner, Part Plan Equipment Room, and
1/10/62
page 58 ) ask you if condenser water lines were show as 8
inches on the plans?
A. Eight inches on the plans, yes.
Q. I ask you if the water lines which were installed were
6 inches!
A. That is correct.
Q. Did you, before making these changes on Revision,
December 4th, 1958, get the written permission from Mr.
Fine!
A. That is not a proper question because we did not make
the changes. I did not, nor did my company.
Q. At whose direction did you make these changes?
A. Mr. Hart's.
Q. Did Mr. Oliver or Mr. Smith also direct you to make
these changes T
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A. Mr. Oliver and Mr. Smith referred me to Mr. Hart in
all cases. I did not go to Mr. Hart with any changes, he came
to me.
Q. Did Mr. Oliver and Mr. Smith know from you that you
were going to make these changes~
A. Yes, sir -not from me, from Mr. Hart.
Dep.
Q. Did you tell Oliver & Smith before you made
these changes¥
1/10/62
page 59 )
A. They were also made with their knowledge.
Q. Were they made with their knowledge before you did the work~
A. Yes, in some cases. In other cases, no. Depending on
whether Mr. Hart had discussion prior or whether he did not.
Q. How are you able to state as you have just testified in
some cases Oliver & Smith knew of the changes and did not
in other cases¥
A. Mr. Hart came to the job every week for weekly inspection, each Friday, and passed on all work finished at the
time, and instructed how to proceed with the work and
reported in writing to Mr. Fine each week.
Q. Did you see Mr. Hart's report on that¥
A. Mr. Hart made notes, and I have seen copies in his
files, copies made to Mr. Fine and copies from Mr. Fine. And
also in conversation with Mr. Fine and Mr. Hart daily when
these changes were discussed.
Q. Did Mr. Fine approve all changes f
A. He did not. He told the engineer it was his
Dep.
problem, in fact.
Q. It was clear from Mr. Fine's statement he
1/10/62
page 60 ) did not approve the change¥
A. It was not clear. The only thing clear from
Mr. Fine was he was not going to pay any extra money on
the contract. Mr. Hart explained the job could not be continued without change, because of the concealed structural
obstruction.
Q. What do you mean¥
A. Anybody could see, on examination of the building.
Q. Before you entered into this contract with Mr. Fine in
December, 1958, you took that into consideration, did you not¥
A. Only the plans and specifications.
Q. And also what the building consisted of and what might
be there, and what you might not be able to see f
A. Only to the extent shown on the drawings and covered
on the specifications.
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Q. That is the risk you assumed T
A. No, sir, I did not. I think that is covered in Form
A.I.A. memorandum, A.L., a part of the specificaDep.
tions.
Q. I ask you in Respondent's Exhibit 16
1/10/62
page 61 ) Page 7, 8 (a), does it not state the following:
''Bidders shall thoroughly examine the existing
building with respect to installation of this work, in order
to familarize themselves with the nature of the work. Submissions of a bid will be conclusive evidence of such examination and claim for extra payment because of failure to so inspect the building will be disallowed.''
A. That is correct. I am familiar with that.
Q. So there will be no misunderstanding in the record, I
want to ask you, answer yes or no, did you, yourself, before
drawing these changes, get written permission from Mr. Fine?

·Mr. Pilcher: I object I think he has already been asked that
and answered, and I don't see where we should keep going
ov.er and over it. I don't know there is any requirement in
the plans and specifications requiring the contractor to get
written permission, when the owner's own representative, as
a witness, has already testified he told him of the plans.
The Commissioner: It is a very simple answer.
A. I cannot answer that with a yes or no
Dep.
answer.
1/10/62
page 62 ) By Mr. Legum:
Q. Why cannot you answer it yes or noT
A. I accompanied Mr. Hart. I made the suggestion that we
go over these changes early. We went to Mr. Fine with the
idea of written record.
By The. Commissioner:
Q. You don't know of your own knowledge A. I went with Mr. Hart. I know I attempted to get that
in writing.
By Mr. Legum:
Q. Did you succeed in getting written authorization from
Mr. Fine for the changes T
A. No, sir, I did not.
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(Off record discussion).
And further this deponent saith not.
Dep.
1/23/62
page 1 }

*

*

*

*

*

Office of the Commissioner, Bank of Commerce Building,
Norfolk, Virginia, January 23rd, 1962, ten o'clock A. M.
Met pursuant to the foregoing adjournment.
Dep.
1/23/62
page 2 }

*

*

*

*

*

Mr. Legum: I am ready, your Honor.
The Commissioner: Make a note in the transcript that this hearing is pursuant to agreement of counsel.
CROSS EXAMINATION
By Mr. Legum:
Q. Mr. Ervin, what water chilling unit did you install in
the Law Building¥
A. Worthington E. D. 30N.
Q. Do you have the invoice on thaU
A. Yes.
Q. Can I see it, please Y
A. Here (indicating). That is the whole Worthington file.
It also covers some other equipment furnished on this same.
building.
Q. Just show me where it shows the Worthington E. D. 30N.
A. WELL, this is the only reference made to it right here
(indicating). There was a two-part shipment on
Dep.
that invoice.
Q. Mr. Ervin, take out, please, the invoice from
1/23/62
page 3 } your file showing the shipment to you of the
Worthington E. D. 30N.
A. I have three copies. Would one of the copies be alright,
or would you rather like the original¥
Q. Let me have the original.
A. This does not give the suffix designation. It says E. D.
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30, and that is all. That is all that is stated here. Now, I
have the delivery ticket. Here is the shipping manifest, and I
believe there is a Freight Bill attached. No, it is a Bill of
Lading, also a Freight Bill.
Q. Mr. Ervin, I asked you if the E. D. 30N that you say you
installed in the Law Building is shown anywhere on these
documents that you have shown me.
A. These documents state, as I said before, the E. D. 30 the suffix N is not shown on here.
Q. Then the Invoice and Shipping Manifest show that an
E. D. 30Worthington was shipped to you; is that correct¥
A. Yes, that is the same machine, though. The thirty (30)
establishes machine size. We could go to the job.
Dep.
I am reasonably sure that E. D. 30N is stamped
on the name plate of the machine.
1/23/62
page 4 )
Q. What does it stand for¥
A. I don't know that suffix letter. It probably
designates the combination ofMr. Pilcher: May it please the Court, I object.
The Commissioner: Sustained.
The Witness: This is an assumption on my part. I don't
know, the factory designates those machines by letter. All I
know is that there are several combinations of equipment on
each size machine.
By Mr. Legum:
.
Q. Upon what information have you based your testimony
that you installed an E. D. 30N, rather than an E. D. 30¥
A.· Well, I base that on my memory of the machine as
originally ordered, and delivered. I am reasonably sure that
that was so designated. It was either NorM, I am not positive which, but the primary thing is the E. D. 30, because that
establishes the machine size.
Q. Then you are telling his Honor that you are
D~p.
basing your testimony, that you installed an E. D.
1/23/62
30N, upon your memory¥
page 5 )
A. Well, I think we have some information
that might confirm that I checked further into Mr. Hart's
files, because the factory had sent him a certified copy of the
test report on that machine. If Mr. Hollis can look into that
file we might be able to determine that one way or the other.
Mr. Legum: I want to introduce the Invoice of the Worth-
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ington Corporation dated four nine fifty-nine, 4-9-59, to Kirk
Reid Company, Inc., pertaining to E. D. 30 hermetic compressor with motor. I also want to introduce the Shipping Manifest from Worthington Corporation to Kirk Reid Company,
Inc., dated April ninth, 1959, showing an E. D. 30 hermetic
compressor, and also a copy of a Bill of Lading consigned to
Kirk Reid Company, Inc., from Worthington Corporation
showing an E. D. 30 hermetic compressor.
Mr. Pilcher: May it please the Court,
Dep.
he is reading into the Record certain things.
1/23/62
page 6 )
The Exhibits speak for themselves. May it please
the Court, I have duplicates of those. Those are
the originals, and I would like permission for the witness to
pull duplicates of those Invoices and Shipping Manifests, and
Freight Bill, and Bill of Lading and substitute copies.
The Commissioner: Do you have them with you Y
Mr. Pilcher: Yes, sir.
The Witness: I don't have extra copies of the Freight Bill.
Mr. Pilcher: Well, you have extra copies of the Invoice,
and Shipping Manifest Y
The Witness: Yes, sir.
.
The Commissioner: Will you check them, Mr. Legum, to
see that the copies and originals are the same Y
Mr. Legum: Yes, sir. Let's mark the original
Dep.
and substitute them later.
Mr. Pilcher: I don't agree to that.
1/23/62
page 7 )
The Commissioner: My time is valuable to all
you gentlemen, but if I am going to mark them as
exhibits, and finally you are going to have duplicates filed, I
think it is reasonable to ask you to check the originals against
the duplicates.
Mr. Legum: Is this supposed to be a copy?
The Witness: That is the copy of the Shipping Manifest
and Invoice. I do not have a copy of the others.
Mr. Legum: Your Honor, we have no objection provided
the other information that is not on the copy is also placed
on the Invoice. There is a stamp as to when this was paid.
The Commissioner: Well, why don't you Mr. Pilcher: Can I write on there that it was paid?
Mr. Fine: You had better get it photoDep.
stated. It is crucial, your Honor. They
1/23/62
have come here with some plans July thirtypage 8 ) first. This bill shows that it was paid May
eleventh, before any plans were called for.
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The Commissioner: I think we should have a copy. Now
check them and see which one you have duplicates of, and
originals of, and put them all together. Then we will mark
them.
Mr. Legum: Well, we would like to introduce the three
documents, and if Mr. Pilcher can make an exact copy of the
original Invoice we have no objection, but we don't want it
written in.
The Commissioner: Let me see what it is you want to
offer. You are offering them separately, or all together!
Mr. Legum: Any way you want to do it.
The Commissioner: Well, they all appear to pertain to
the same matter.
Dep.
Mr. Legum: Yes, sir.
The Commissioner: I have three sheets of
1/23/62
page 9 J paper that you have offered. One appears to be a
Shipping Manifest, one a Customer's Order, Number three-o-four, (No. 304), addressed to Kirk Reid Company,
and one a yellow memorandum pertaining to the matter,
which appears to be a Shipping Manifest.
Now, these are the three you are offering, Mr. Legum Y
Mr. Legum: Yes, your Honor.
The Witness: I believe, your Honor, if I might inject here,
I think the yellow copy is a uniform straight Bill of Lading,
is it noU The purple copy is the Shipping Manifest.
The Commissioner: It appears to be a Bill of Lading from
the Worthington Corporation. Now, these three I will brad
them together, and mark them "Respondant's Exhibit No.

R 21."
By Mr. Legum:
Q. Mr. Ervin, these Shipping Manifests, which is part of
R,..21, states that it is one of six pages Y
A. Yes.
Q. Where are the other pages Y
A. I have those here. That is two through six.
Dep.

1/23/62

Mr. Legum: ·If your Honor, please, we would
like to intruduce this as part of that same exhibit, the remaining five pages of the Shipping Manifest,
which consists of six pages.
The Commissioner: Mr. Pilcher have you seen these?

page 10 J
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Mr. Pilcher: No, I have not seen them, sir.
The Commissioner: Do you wish to?
Mr. Pilcher: No, put them in.
The Commissioner: I will brad them to the original exhibits so that they will all be R-21.
Mr. Legum: Alright, sir.
By Mr. Legum:
Q. Mr. Ervin, what cooling tower did you install in the
Law Building?
A. The manufacturer was Baltimore Air Coil Co., Inc.
Q. What model number¥
A. Model Number F T 4 - C 5.
Dep.
Q. Would you let me have the Invoice, please?
A. Yes. That is the Invoice, Bill of Lading,
1/23/62
page 11 ) acknowledgment, and one other document.
Q. Now, the cooling tower was shipped- was
sold to you on February first, nineteen fifty-nine; is that
correct?
A. That is the Invoice date, yes.
Q. And the Bill of Lading is dated February eighth, ninteen
:fifty-nine; is that correct?
A. Yes.
Q. And you paid for this cooling tower on February twentythird, ninteen fifty-nine; is that correct?
A. Yes.
Mr. Legum: We would like to introduce, if your Honor
please, the Invoice of the Baltimore Air Coil Company, Inc.,
for an F. T. four C :five (F. T. 4 C 5) type cooling tower dated
two dash eighteen dash fifty-nine (2-18-59), together with the·
Bill of Lading from the same manufacturer, the same date.
That is also together with the acknowledgement
from the Corporation.
Dep.
The Witness: This constitutes part of the In1/23/62
page 12 ) voice. It is a Freight Bill, which is·on a separate
Invoice along with the original Freight Bill.
Mr. Legum: We don't need that. If counsel wants to ·in.:.
troduce it, he can.
The Commissioner: Any objection, Mr. Pilcher?
Mr. Pilcher: No, sir. Except this, I have the right to make
a substitution of photostats at the appropriate time.
The Commissioner: These papers will be braded together
and marked R-22.
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By Mr. Legum:
Q. Mr. Ervin, on the paper marked ''acknowledgement,''
on respondent's twenty-two, under the term description of this
F. T. 4 C. 5. cooling tower, it says the capacity of the cooling
tower is to cool seven hundred eighty-six G.P.M. (786 G.P.M.)
ninety-seven point five degrees (97.5°) to eighty-seven point
five degrees (87.5°) with seventy-eight degrees (78°) wet
bulb; is that correct?
A. That is what is says. I have no no way of knowing
whether it is correct or not.
Dep.
1/23/62
page 13 )

Mr. Pilcher: The paper speaks for itself.
The Commissioner: Well, you make the objection and then I will examine the paper.

By Mr. Legum:
Q. Now, I refer you to Exhibit R-16, which are the specifications for this job. At page Mr. Pilcher: Excuse me, what Exhibit is that:
Mr. Legum: Respondant's 16.
By Mr. Legum:
Q. At page eight, under paragraph twelve, cooling tower,
under paragraph B, which says that the tower shall be single
cell type of capacity shown on plans; is that correct?
A. Yes.
Q. Now, I ask you if the plans revised December fourth,
ninteen fifty-eight, show that the capacity of the cooling tower
is eight hundred G.P.M. (800 G.P.M.), ninety-seven degrees
(97°) to eighty-seven degrees (87°) at eighty degree (80°)
wet bulb. Loo~ at the plans and see if that isn't correct?
The Commissioner: Indicate for the record,
Dep.
the exhibit number of the plans that you are
1/23/62
page 14 ) looking at.
Mr. Legum: This is respondant's exhibit fifteen (15).
The Witness: Yes, that is correct.
By Mr. Legum:
Q. So there is a difference between the specifications, and
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the plans, and the cooling tower that you actually installed;
is that correct?
A. There is no difference in the final plans for the job, no.
Q. I didn't ask you that, Mr. Ervin.
A. On that revision, yes, there is a difference.
Q. There is a difference between the revised plans of
December fourth, nineteen fifty-eight, (1958), and the cooling
tower unit that you actually installed, and which was shipped
to you in February of nineteen fifty-nine (1959); is that
correct?
A. I want to make sure that I get your questions straight.
Q. Well, let's see if we can't get this straight.
You ordered this cooling tower in February of
Dep.
nineteen fifty-nine, (1959), did you notf
1/23/62
A. No, that was the Invoice date. I believe we
page 15 )
ordered the tower in January, possibly in December, I am not sure.
Q. Alright, but it was Invoiced to you in February of nineteen fifty-nine¥
A. Yes.
Q. The plans are dated December fourth, nineteen fiftyeight, as revised and as shown on respondant's exhibit number 15 that you looked at, that set of plans, that we looked at?
A. Yes sir.
Q. Now, the unit that you actually installed has a different
capacity as far as the cooling tower. Is that shown on the
plans, exhibit R-15¥
A. That is correct.
Your Honor, may I inten&pt a minute¥
The Commissioner: No, you just answer Mr. Legum's
qeustions.
Mr. Pilcher: Now, if it please the Court, if this is
reference to an answer to one of Mr. Legum's
questions he has a right to continue to answer
Dep.
it.
1/23/62
The Commissioner: That is true, but I got the
page 16 )
impression it was some indirect question coming
from the witness to me.
By Mr. Legum:
Q. Now, what primary air-conditioning unit did you install?
A. This unit manufactured by the Marlo Coil Company. I
don't believe that Marlo Coil gives specifications by model
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number, because this is an individual component unit, in that
it is built up to suit the job. They use a designation to cover
each part of the total assembly, which is typical of units of
this type.
Q. ·Do you have the invoice on the primary air unit?
A. Yes.
Q. Let me have it, please.
A. Here it is (indicating).
Q. Are you telling his Honor that this Marlo primary air
unit has no model number, or any number to identify it?
A. I am not telling you anything. All I know is
Dep.
the listing on the Invoice. This number is not a
model number that shows on our Purchase Order.
1/23/62
page 17 J That was taken from the information supplied by
the factory representative, but it does not constitute a model number. It does give a description.
Q. Now, I refer you to the Purchase Order of Kirk Reid
Company dated February twenty-third (23), nineteen fiftynine (1959), to Marlo Coil Company and ask you to tell his
Honor what was the description of the Marlo Air Unit that
you ordered on that date.
A. Do you want me to read all through this Y
Q·. No. Just read the model number, or whatever the number is.
A. This number that is listed follows Marlo, then the letters
S, D dash thirty-eight point two dash thirty-two slant one
dash one hundred eleven slant one dash eight capital R dash
eight capital C capital F dash capital W (S, D-38.2-32/1-111/
1-8R-8CF-W).
Q. Now, in this Purchase Order, February twenty-three
(23), nineteen fifty-nine (1959), from your company you asked
Marlo Coil Company to change your order number three-onine (309), dated. January twenty-second (22), nineteen
fifty-nine (1959), to read as you have just
readY
Dep.
A. Yes.
1/23/62
Q. Now, do you have with you your order numpage 18 J
ber three-o-nine (309) Y
A. Yes, this is three-o-nine dash two (309-2) that you just
read. Dash one (-1) is attached, and three-o-nine even (309).
Mr. Legum: If your Honor, please, I wish to introduce into
evidence, and then I will examine him further on it, the
Purchase Order of Kirk Reid Company to Marlo Coil Com-
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pany of the date of February twenty-third (23), nineteen
:fifty-nine (1959), which has a designation of three-o-eight
dash two (308-2) together with the original Purchase Order
of January twenty-second (22), nineteen :fifty-nine (1959),
bearing a Purchase Order Number three-o-nine (309) together with the Invoice from Marlo Coil Company of April
twenty-third (23), nineteen :fifty-nine (1959), and the Invoice
from Marlo Coil Company of April twenty-fourth (24), nineteen :fifty-nine (1959)
Mr. Pilcher: If it please the Court, I understand that he is
omitting an order number there together Mr. Legum: Together with the Bill of Lading
Dep.
from Marlo Coil Company on the date of April
1/23/62
page 19 J twenty-third (23), nineteen :fifty-nine (1959), together with a letter from Marlo Coil Company on
the date of April twenty-fifth (25), nineteen :fifty-nine (1959),
attaching a sight-draft for two thousand eight hundred :fiftynine dollars ($2,859.00), also with the same exhibit a sightdraft under date of April twenty-third (23), nineteen :fiftynine (1959), for :fifty-two hundred forty-seven dollars ($5,247.), from Marlo Corporation.
Mr. Pilcher: What was that date?
Mr. Legum: April twenty-third (23), nineteen :fifty-nine
(1959). That is all one exhibit.
The Witness: Do you want both sight-drafts T This is the
second part.
Mr. Legum: Put that in too.
Mr. Pilcher: Does counsel have number one, the Purchase
Order?
The Commissioner: Let's get those exhibits marked which
are going to be offered here, and those papers attached to
them. Gentlemen, I am brading these all toDep.
gether. Did you have them in any particular
order, Mr. Legum?
1/23/62
Mr. Legum: No, sir. You may put them any
page 20 J
way you want them.
The Commissioner : I will brad them together and they will
be marked R twenty-three (R-23).
Mr. Legum: You might as well as put this in too. It is
change number one (1) that Mr. Pilcher had.
Mr. Pilcher: Yes, I have seen it.
The Commissioner: The paper that you have just handed
me dated February four (4), nineteen :fifty-nine (1959), is a
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Purchase Order. It will be attached at your request, with no
objection.
Mr. Pilcher: No objection.
By Mr. Legum:
Q. Mr. Ervin, I refer you to respondant's exhibit twentythree (23), to your Purchase Order dated February twentythree (23), nineteen fifty-nine (1959), and ask you to refer
to the second paragraph there. I ask you
Dep.
if your company requested them to furnish a unit
having a capacity of twenty thousand eight hun1/23/62
page 21 ) dred (20,800) C.F.M., that is seven and a half
(7%) T.S.PY
A. WE requested that at the direction of the Engineer.
Q. I didn't ask you that. I just asked you to refer to your
Purchase Order, and asked you if it does not state thatY
A. Yes, sir. That is what it states.
Q. I asked you if your first Purchase Order of January
twenty-second (22), nineteen fifty-nine (1959) The Commissioner: In the same exhibit, Mr. Legum?
Mr. Legum: Yes, sir. Respondant's exhibit twenty-three
(23), on the first paragraph there of- asked for the same
capacity of twenty thousand eight hundred (20,800) C.F.M.
By Mr. Legum:
Q. Did you ask for that?
A. Yes.
Q. Now, I refer you to respondant's exhibit fifteen (15)
and ask you if the plans show a primary air
unit of twenty-eight thousand six hundred fifty
Dep.
(28,650) C.F.MY
1/23/62
A. That is correct.
page 22 )
Q. So there is a difference in capacity as far
as the primary air unit is concerned as to the capacity shown
on respondant's exhibit fifteen (15), and on the unit that you
actually installed.
A. Well, there is a difference in our Purchase Order, in
this figure, but there is not a difference in capacity, We have
substantiating information from the· manufacturer, Marlo
Coil Company, that would prove that unit as employed will
provide twenty-eight thousand (28,000).
Q. Now, Mr. Ervin, I didn't ask you that question.
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Mr. Pilcher: He was simply answering The Commissioner: One at a time, gentlemen, the stenographer can not get it all down if you talk on top of each other.
Mr. Pilcher: If it please the Court, this is entirely responsive to the question, and the witness has a right to show it.
It was in direct response to counsel's questions.
Dep.
The Commissioner: What was it you said, Mr.
Ervin, I didn't hear it.
1/23/62
The Witness: I said that the capacity shown on
page 23 ]
our Purchase Order was different from that
shown, but that the unit would provide the capacity shown in
C.F.M.
The Commissioner: Answer Mr. Legum's questions.
The Witness: That is my statement, sir.
By Mr. Legum:
Q. Now, Mr. Ervin, step up here, please.
I ask you, referring to respondOIYIAt's exhibit fifteen (15),
if it shows that the primary air unit was to be ninety-five
degrees (95°)to eighty degrees (80°) to forty-nine degrees
(49°) saturated?
A. Yes.
Q. And I asked you if the unit that you ordered, referring
to respondant's exhibit twenty-three (23), on your Purchase
Order of February twenty-third (23) nineteen fifty-nine
(1959), showed a cooling coil of ninety-five degrees (95°)
over seventy-eight degrees (78°).
A. Ninety-five (95) over seventy-eight (78). Of course, this
goes with it too, the third figure here (indicating).
Dep.
1/23/62
page 24]

The Commissioner: Well, the Court Reporter,
Mr. Ervin, can't show what you see when you say

''here.''
The Witness: He is comparing three temperatures on this
unit.
The Commissioner: I just want you to answer so the
transcript will indicate what you see.
The Witness : In answer to the question, the plans show
ninety-five (95) to eighty (80) to forty-nine (49).
By Mr. Legum:
Q. And what is the order that you ordered.
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A. Ours shows ninety-five (95) to seventy-eight (78) to
to fifty slant fifty point five (50/50.5)
Q. Now, my question is this: The capacity of the air unit
that you ordered· was less than the capacity as shown on R
fifteen (15), the plans of December fourth (4) nineteen fiftyeight (1958), as revised; is that correct?
A. (No audible response).
Mr. Legum : Just answer the question ''yes or
Dep.
"no."
1/23/62
A. The capacity of the unit furnished was less
page 25 )
than shown on the drawings. Now, are you referring to C.F.M. Y
By Mr. Legum:
Q. I am referring to C.F.M., sir. I am asking you if the
unit your company ordered showing a capacity of twentythousand eight hundred (20,800) C.F.M. was less than the
capacity shown on the revised plans of December fourth (4),
nineteen fifty-eight (1958), shown as respondent's exhibits
fifteen ( 15) .
A. Well, we were told by the manufacturer it was the same
size unit.
Q. I didn't ask you that. Just answer the question ''Yes''
or "No.''
A. I can.not answer it, sir. I can only go back to the manufacturer -to· answer that question.
Q. Alright, let's see if we can do it step-by-step.
A. Now, that is ·a plausible statement, because it is true.
Q. I refer you to respondent's exhibit twentyDep.
three (23). I refer you to your Purchase Order
1/23/62
of February twenty-third (23), nineteen fifty-nine
page 26 ) (1959), and ask you if you the second page has
·.
these words under description, ''The above unit
is to have the following capacity: Twenty thousand eight
hundred (20,800) C.F.M. at seven and a half (7%) T.S.P."
Does it say thaU
A. YesQ. And I ask you if respondOIYIAt's exhibit fifteen (15)
under December four (4), nineteen fifty-eight (1958), revised plans shows a capacity of twenty-eight thousand six
hundred and fifty (28,650) C.F.M.
A. Yes.
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Q. So therefore the capacity that you ordered was less
than the capacity shown on R fifteen (15); is that correct?
A. I can only answer that question with respect to C.F .M.
Q. Alright, answer it with respect to C.F.M.
A. Yes.
Q. Now, Mr. Ervin, what kind of secondary pump did you
install Y
Dep.
A. C. H. Wheeler Manufacturing Company.
Q. Any model number Y
1/23/62
A. Secondary water pump. Now, there are two
page 27 J
of those, model eight-o-nine (809).
Q. Both pumps are model eight-()-nine (809) 7
A. Yes.
Q. May I see the Invoice Y
A. They are the same size pumps.
Q. You show me the Invoice that pertains to the secondary
pumps.
A. Just the Invoice Y
Q. Yes.
A. Here it is.
Mr. Legum: I imagine it would probably be quicker, your
Honor, if I asked him this question:
By Mr. Legum:
Q. Do the papers that you have in your hands pertain to
all the pumps, whether secondary, chilled, or condensed water
pumps?
A. Well, secondary, primary - I think those were all.
Dep.
Mr. Legum: Alright. I would like to introduce all
1/23/62
page 28 J of these documents pertaining to the pumps, as
to Invoices, and as to Bills of Lading, Purchase
Orders, all as one document.
Mr. Pilcher: If it please the Court, this exhibit not only contains Invoices of Kirk Reid Company, but also the order of
Kirk Reid Company, and also the Invoices of the Wheeler
Company together with some truck line Bill of Lading and
Shipment.
The Commissioner: Have I any objection to the introduction
of this group Y
Mr. Pilcher: No, sir.
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The Commissioner : These will be braded together and
marked respondent's exhibit R twenty-four (24)
By Mr. Legum:
Q. Now, referring to R twenty-.four (24), I refer you to
your Purchase Order dated February nineteenth (19), nineteen fifty-nine (!959), under change number one (1) to C. H.
Wheeler Manufacturing Company, and ask you
Dep.
if, under the term description, your company
changed the condensor water pump to seven hun1/23/62
page 29 ) dred eighty (780) GPM at eighty-five (85) foot
TDH and supplied it with a twenty-five (25) horse
power motor.
A. (No audible response.)
Q. Just answer my question "yes" or "no." If it doesn't
state that.
A. Yes.
Q. Is that the condensor water pump that you actually
installed in the building?
A. Yes.
Q. Now, I refer you to R fifteen (15), and ask you if the
condensor water pump is listed at eight hundred (800) GPM
with one hundred ten (110) foot head.
. The Commissioner: Show which blue prints you are referring to.
Mr. Legum: I am referring· to, if your Honor, please, sheet
number one (1) of the revised plans under date of December
fou~th .(4), nineteen fifty-eight (1958), which is R fifteen (15).
Dep.
By Mr. Legum:
Q. So there is a difference in the capacity of
1/23/62
page 30 ) the corJdensor water pump as shown on R fifteen
(15), and on that that you ordered and actually
installed; is that correct?
A. There again I can't answer that question without introducing the factory curves. There is a difference in writing, yes, but if you are asking me to say that that pump is
smaller than the capacity shown on those drawings, I can't
answer that question.
Q. Mr. Ervin, your Purchase Order was for a condensor
water pump at seventy.,.five hundred (7,500) GPM at eightyfive (85) foot TPH. That refers to capacity, doesn't it?
A. Yes, but not the only capacity.
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Q. I didn't ask you that. The plans under R fifteen (15)
call for nine hundred (900) A. That is correct.
Q. GPM with a one hundred ten (110) foot head.
A. Yes.
Q. So there is a variation between the condensor water
pump that you ordered installed and as shown on those plans;
is that correct Y
Dep.
A. The answer is still the same. There is a
difference in the Purchase Order figures and the
1/23/62
page 31 ] plans, but not necessarily in the pump. I can't
say for sure.
Q. Now, I refer you to the secondary pumps that you
referred to as two (2) model eight-o-nine (809)s from C. H.
Wheeler Manufacturing Company, and I ask you what is
the capacity of those two secondary pumps as shown on those
documents, known as R twenty-four (24).
A. (No audible response.)
Q. Referring to secondary water pumps model eight-o-nine
(809), what is the capacity shown?
A. Shall I read it from the order here? "Five hundred
sixty-three (563) GPM and eighty (80) foot TDH.
Q. That refers to the secondary pumps Y
A. Yes.
Q. Now, I refer you toR fifteen (15), page one, and ask you
if the secondary pumps show six hundred (600) GPM with
eighty (80) foot headY
A. Yes.
Q. So there is a variance between the pumps that you
ordered and installed, and in the secondary water pump as
shown on R fifteen {15); is that correcU
A. There is a variance in the operating condiDep.
tion as ordered, yes.
1/23/62
Q. I refer you to the chilled water pump and
page 32 ]
ask you what is the capacity that you ordered, and
which you installed in the Law Building.
A. Well, for the sake of the record, we had it listed as
primary water pump.
Q. Now, for the record, tell us, please, the capacity of the
water pump that you ordered and installed, the primary water
pump.
A. The operating condition of that pump was five hundred
fifty (550) GPM at seventy (70) foot TDH.
Q. Now, I refer you to R fifteen (15), sheet one, and ask
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you the capacity of the chilled water pump as shown on the
plans.
A. That one was three hundred (300) GPM at one hundred
(100) foot head.
Q. So there is a variance again between the capacity shown
on the plans and the capacity of the pump that you actually
installed; is that correct~
A. A variance in the operating conditions of them, yes.
Q. I refer you topage 33 J

The Commissioner: I think right there, Mr.
Legum, for the benefit of the Court in the ultimate decision, and also for the benefit of the Commissioner,
the Commissioner had better understand what the witness
means by the use of that word "operating condition." I am
not clear in my mind, Mr. Ervin, what you mean by that expression which may or may not modify your statement that
there is a difference between the plans and R fifteen (15) and
what you actually installed. You use the words "under
operating conditions," can you state for the Record just what
you mean by that~
The Witness: \>Veil, I can use the respondant's exhibit here
as part of the explanation, if you would permit.
The Commissioner: Any way you want to describe it. It is
up to you.
The Witness: Well, the manufacturer, if you will note
hereThe Commissioner : Don't say ''note here.''
Dep.
The Witness: On the Invoice.
1/23/62
·The Commissioner: And you are referring to
page 34 J
R twenty-four (24) ~
The Witness: Yes, on the Invoice he referrs to conditions.
Now, if it please your Honor, I can make reference to a
capacity curve of any pump necessary to show what I mean
by ''operating conditions.''
The Commissioner: Well, the thing that I do not have
clear in my mind, Mr. ErvinMr. Pilcher: If it please the Court, let him make reference
to the capacity curve of these pumps.
The Commissioner: I am trying to make my question clear,
and if it is not satisfcatory to you, Mr. Pilcher, on Redirect
you take it and try to clear it up.
In the blue print here, which is your R fifteen (15), it calls
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for a specific item, or let's say a specific capacity,
Dep.
and your testimony shows that you installed something different.
1/23/62
The Witness: Well, we testified that the conpage 35 )
ditions are different.
The Commissioner: Let me finish. Just a moment, and
then you can get the whole question before you. Where the
blue print calls for one thing, and something else was installed, your answer then to Mr. Legum on several occasions
has been that there is a difference, but you said something
atbout operating conditions. If the operating conditions
modify or clarify that difference I would like to know in what
wayY Does it do it? I don't understand, and I want the
record to be right for the Court. Obviously, I might say,
there is a difference because you have two exhibits. One
called for one thing, one called for another, and it is perfectly
simple that there is a difference between the two.
Now, you said something about "operating
conditions.'' Now, just tell me what you meant
Dep.
by that.
1/23/62
The Witness : I am referring to the fact that
page 36 )
any pump without changing its size, its physical
size, or its motor drive, or whatever drive it might have
applied, can operate under a widely varying set of conditions.
It can handle, for instance, one hundred (100) GPM with a
fifty (50) foot head, and could handle one hundred fifty (150)
at fifty (50). The same pump, and that same pump might be
selected for any range of capacities in that range.
The Commissioner: Do I understand you to say that that
which you installed can do the same job as that which is
called for on R fifteen (15), on the plans Y
The Witness: Yes.
The Commissioner: It can Y
The Witness: Yes.
The Commissioner: Why was something ordered, and
installed which was different from that which is
Dep.
shown on the R fifteen (15), which is the plansY
1/23/62
Was there a reason for thaU
page 37 ) · The Witness: Yes. The size as ordered was
ordered at Mr. Hart's direction. This is in conformance with his further revisions.
The Commissioner: Well, I will let the attorneys carry on
that -thought. It is still not clear to the Commissioner.
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By Mr. Legum:
Q. Now, Mr. Ervin, I refer you to R sixteen (16), page
eight (8), paragraph thirteen (13), marked ''pumps" and
under subsection A and ask you if it does not read as follows :
'Condensor water, chilled water, and zone circulating pumps
shall be of sizes and capacities shown on plans.
Mr. Pilcher: I object to that. The exhibit speaks for itself.
It is already in evidence, and I see no reason to read the entire
exhibit into evidence at this time.
The Commissioner: Well, can you do that, or call his attention to it by paragraph numbed It preceeds a question,
Mr. Pilcher, I imagine that is a foundation.
Mr. Legum: Yes, sir.
Dep.
1/23/62
page 38 ]

By Mr. Legum:
Q. I asked you if it does not say that?
A. Paragraph thirteen (13), A, pumpsQ. No, I read it. I asked you if I did not read it correctly?
A. Yes.
Q. Then the condensor water pump that you installed is
not of the same size and capacity as shown on R fifteen (15);
is that correct?
A. No, that is·not correct.
Q. It is not correct?
A. No, I previously stated it was with different operating
conditions.
Q. Let's see if we can get this straight. Come up here,
Mr. Ervin. I refer you to R fifteen (15), under condensor
water pump and ask you if the capacity as shown is nine
hundred (900) GPM at one hundred ten (110) foot head.
A. That is correct.
Q. And I ask you if the condensor water pump that was
ordered and installed was seven hundred eighty
(780) GPM with an eighty-five (85) foot head.
Dep.
A. Yes.
1/23/62
Q. Then my next question is, is the condensor
page 39 ]
water pump that you installed and ordered - it
was not of the same capacity as shown on R fifteen (15); is
that correct?
A. That is not correct. According to the information that I
have from the manufacturer - I could only go by their tables.
I don't design the pump.
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Q. Mr. Ervin, the GPM is a unit of capacity, is it not?
A. Yes, along with heads.
Q. The GPM 's that you installed on the condensor water
pump is different from the GPM's on R fifteen (15), is it not?
A. The GPM installed on the job is different from what
is shown on the drawings, is that your question Y
Q. Yes.
A. No sir, the operating condition on the job is different.
Yes.
Q. Didn't you order and install a seven hundred eighty
(780) GPM water pump!
Dep.
A. Yes.
Q. Don't the plans show a ninehlundred (900)
1/23/62
page 40 ] GPM, water pump?
A. Right.
Q. Well, isn't there a difference in the GPM capacity of
those water pumps Y
A. Well, there is a numerical difference, but not necessarily
in the capacity of the pump.
Q. Well, you will admit that there is a numerical difference
in R fifteen (15) and that which you ordered?
A. Yes.
Q. Now, is there not a difference between the size head as
shown on the plans, Rfifteen (15), and that which you actually
installed, referring to the condensor water pump Y
A. The operator head is different from that shown on those
drawings, yes.
Q. Now, you said that GPM is a unit of capacity, did you
noU
A. Yes.
Q. You also said that the size head is a unit of capacity?
A. Used together, jointly.
Dep.
Q. Now, the condensor water pump head that
1/23/62
page 41 ] you installed was eighty-five (85) foot; is that
correct?
A. This is condensor water pump that we are referring
to now?
Q. Yes, sir.
A. Yes, that is correct.
Q. Well, check amd make sure I am right.
A. Yes.
Q. And the plan R fifteen (15) calls for a one hundred ten

Kirk Reid Company, Incorporated v. Louis B. Fine 169

F. R. Ervin
(110) foot head on the condensor water pump; is that correct?
A. Yes, I believe that is correct.
Q. So there is a difference between the head shown on the
plans, R fifteen (15), and that which you actually installed,
is there not Y
A. There is a difference in the head shown on the drawings,
and· operating condition as shown on our Purchase Order.
Q.' Now, the size head and the size GPM that you ordered
are smaller than the size head and size GPM shown on R
fifteen (15) ; is that correct?
Dep.
A. Numerically, yes.
Q. Well, numerically shows the capacity, doesn't
1/23/62
page 42 ) iU
A. It does not, sir. If you will allow me to introduce a curve, I will show where it doe-s not.
Mt. Legum:: Well, your lawyer can refer you to that.

By Mr. Legum:
Q. Now, Mr. Ervin, is the primary air unit the same as a
dehumidifier Y
A. They are commonly referred to by both names, yes.
Q. In other words, it is considered the same, just like saying an automobile is a carY
A. Under certain circumstances they could be different,
but normally they are tre~Rted as the same.
Q. Now, I refer you again to respondent's exhibit sixteen
(16), which of the specifications, on page eight (8), paragraph
fourteen (14), called dehumidifiers and will you please read
fourteen (14) A. Y
I ask you if that is the same thing as the primary air unit
to which you have already testified Y
A. "Furnish and install o.ne spray coil deDep.
humidifier equal to carrier-"
1/23/62
Q. Now, my question is that, in reference to a
page 43 ) spray coil dehumidifier, is that the same as the
primary air unit?
A. Yes, however this particular piece does not constitute
all of the primary air unit.
Q. Now, I ask you to refer to respondent's exhibit fifteen
(15).
Mr. Pilcher: If it please the Court, he referred to something
about pointing to the side of this exhibit.
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The Witness: The carrier forty-three (43).
The Commissioner: That was read in the first paragraph.
By Mr. Legum:
Q. I ask you, sir, if the equipment described shows the
primary air unit, which is the same as the dehumidifier. I
asked you if the plans show a dehumidifier, or primary air
unit of twenty-eight thousand six hundred fifty (28,650) CFMY
A. Yes.
Q. And you installed a lesser capacity dehumidifier, or primary air unit, of twenty thousand
Dep.
eight hundred (20,800) CFMY
1/23/62
A. That was the operating condition of the Marpage 44 }
lo unit, yes.
Q. So the capacity shown on the plans is greater, that is R
fifteen (15), is gTeater than the one you installed and ordered?
A. It is greater tham. the operating condition of our unit, yes.
Q. Now, do you have in your file your Purchase Order
for the chiller.
A. All the Purchase Orders that I have are attached to the
Invoices shown. I think all of them had Purchase Orders attached. Didn't they Y

Mr. Legum: No, sir. May I have respondent's exhibit number twenty-one (21), your Honor?
The Witness: I know we read two (2) PURCHASE ORDERS, I thought they were all in there.
Mr. Legum: No, you didn't furnish me with a Purchase
Order for the chiller. I am asking you if you
have that in your file, or if you can show it to
Dep.
me, sir.
1/23/62
The Witness : It should have been attached.
page 45 }
You didn't ask me for Purchase Orders, you asked
me for Invoices. I simply pulled this stuff out of the file. It
doesn't seem to be here, but it is available. It is Order threeo-four (304). I can bring that to the next hearing.
Mr. Legum: I wish you would.
By Mr. Legum:
Q. Do you recall whether the Purchase Order for this
particular chiller shows what capacity you wanted Y
A. No, I don't.
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Q. In terms of GPM or tonnage¥
A. No, I don't recall.
Q. You don't have it with you, but you will bring it at the
next hearing?
A. No, that is all the stuff I have. If you care to look
through it.

Mr. Legum: Your Honor, I have no further questions, except I wish to examine him when he brings the
Dep.
Pu:chase Order on the chiller. You may examme
1/23/62
Mr. Pilcher: If it please the Court, I am going
page 46 }
to go into this for some time. I don't necessarily
want to have Mr. Oliver sitting outside. This is apparently a
potential break. The defendant has certain documents which
are necessary in that they are the progress reports forwarded
to the defendant according to the architect. He knew of some
and he gave us the dates of them, but in the event that there
were any other progress reports I would like the defendant
to produce those together with the letter that he received
from Mr. Hart and the letter of Oliver & Smith of October
the fifth (5), nineteen fifty-nine (1959), and the letter that
he received of Mr. Hart's, forwarded by the letter of July
the twenty;-1second (22), nineteen fifty-nine (1959), of the
architect, and also the plans that were forwarded
by Oliver & Smith in a letter of August the sevenDep.
th (7), nineteen fifty-nine (1959). I believe that
1/23/62
page 47 } there was a document known as the ''Owner's
Manual'' that the contractor forwarded without
retaining a copy. If I could procure that without a subpoena
duces tecem and have them brought to the next hearing, I
would appreciate it.
.
. The Commissioner: Well, do I understand that you want
those before you went ahead with your redirect examination of
this witness T
Mr. Pilcher: No, sir, before I went ahead with my redirect
examination I wanted to make the request that they be produced at the next hearing.
The Commissioner: Well, why don't you make your reque·st of Mr. Fine¥
Mr. Pilcher: I am making it.
The Commissioner: Viell, you are addressing it to me, and
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I didn't understand it. I am not passing upon it.
He made the request of Mr. Fine, and that is
Dep.
it.
1/23/62
Mr. Pilcher: I am making the request, and if
page 48 ]
the request is denied I will have to get a subpoena
duces tecem, and I was just inquiring of Counsel whether
they would bring them.
Mr. Legum: As far as the progress reports are concerned
from Mr. Hart, your Honor has already ruled that such reports are hearsay, being reports from Mr. Hart to Mr. Oliver.
That is what he is asking.
The Commissioner: If they were reports of Mr. Hart.
Mr. Legum: Well, he says they are.
The Commissioner: Well, then they must be taken from the
hearsay standpoint, unless it is a declaration against in,~
terest by the person who is dead. It seems to me like it would
be hearsay. Maybe it would be one of the exceptions to the hearsay rule in that it was a deDep.
claration against interest, but I did not know these
1/23/62
page 49 ] reports would be declarations ag·ainst interest.
Mr. Legum: No, sir. and we would object to
furnishing them. I don't know whether we have them or not,
but we don't know.
The Commissioner: Well, take it up informally, or proceed
formally. I don't have anything to with it. Let's proceed
with this witness.
RE-DffiECT EXAMINATION
By Mr. Pilcher:
Q. Mr. Ervin, would you give us a synopsis, or summary,
of the physical size, weight, and conditions of the building,
especially the boiler room.
Mr. Legum: If your Honor please, I object to the question
on the ground that it is not material to the issues involved
in this case.
Mr. Pilcher: If it please the Court, the issue
Dep.
has already been raised on the examination by
Mr. Legum of Mr. Oliver, and he said Oliver has
1/23/62
page 50 ] testified- Mr. Oliver has testified that there was
a space requirement and changes were due
as a result of space requirements, and I wanted this witness
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to go into the question of the space requirements of the
equipment.
The Commissioner: Mr. Pilcher, under paragraph six (6)
of ·the decree of reference that you gentlemen got way back
in nineteen sixty (1960) on November third (3), you got a
paragraph which the Court has directed me to inquire in to
any other matet·s not specificaUy stated which the Commissioner may determine pertinent, or which any party may
request him to report. If you, being Counsel for one of the
parties, make that request I think that, Mr. Legum, it comes
under the provisions of the decree of reference. I don't know
what purpose it serves at this time, but if Mr.
Pilcher thinks it is material to some request that
Dep.
he is going to make of the Commissioner, under
1/23/62
page 51 ) that circumstance then I think it is proper for it
to be testified to. Is that what you had on your
mind, Mr. PilcherY
Mr. Pilcher : Yes, sir.
The Commissioner: That paragraph on that decree of
reference throws it wide open to either party to bring in
anything, because it doesn't say what is pertinent. It says,
"What the Commissioner may deem pertinent" or "Each
party may request.'' Continue.
By Mr. Pilcher:
Q. Mr. Ervin, there were certain space requirements for
the equipment that was put in the boiler room. Could you
explain to the Commissioner those space requirements, and
what was done as a result of adequate or inadequate space
requirements.
A. Well, the first thing we did, of course, was to take
the equipment room shown on the drawings and make a block
layout by cuttbg to scale a small piece of paper indicating
the outline of the equipment and placing those in
the space shown.
Dep.
1/23/62
The Commissioner : For the sake of the brevity
page 52 )
of the Record, do you want the witness to go
into detail Y It has already been testified to by Mr. Oliver,
who was your witness.
Mr. Pilcher: Well, this is the defendant and I want him
to explain, and he is an Engineer, and they have recognized
him as such.
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The Commissioner: You want him to explain why they
didn't use location A, but did use location B7
The Witness: Well, I can't testify to that anyway. As
soon as we saw the equipment wouldn't go in the place,
then it was reported to Mr. Hart.
By Mr. Pilcher:
Q. As a result of reporting that Mr. Legum: I wish to object to any further testimony by
this witness as to reporting it to Mr. Hart on the
ground that that would be hearsay. Any reports
Dep.
by him to Mr. Hart would be hearsay.
1/23/62
page 53 )
The Commissioner: What he said and reported
to Mr. HartT
Mr. Legum: Yes, sir.
The Commissioner: Well, I think this witness has a perfect
right to say what he did.
Mr. Legum: Well, the contents as to his report to Mr.
Hart would be hearsay as to the defendant.
The Commissioner : Well, it might be a self serving declaration.
Mr. Legum: Also hearsay as to the defendant, not being
present. In other words, if he told Mr. Hart something and
Mr. Fine is not present, that would be hearsay.
The Commissioner: I think you have a point there. Let's
find out what it was and s·ee if it is material or not.
By Mr. Pilcher:
Q. As a result of this survey that you made,
page 54) where was the equipment placed Y
A. The equipment was placed in the spaces
shown on the revised drawings.
Q. Who authorized that change?
A. Mr. Hart.

Dep.

1/23/62

Mr. Legum: Again I wish to make my objection as to Mr.
Hart's authorization of it, since it would be hearsay to Mr.
Fine.
The Commissioner: I will note your objection. Go ahead
Mr. Pilcher.
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By Mr. Pilcher:
Q. Now, Mr. Ervin, we have gone into the individual items
of the component parts, and I call your attention to the
cooling tower - excuse me, not the cooling tower. I think
the first item that was taken up by the opposing Counsel
was the water chilling unit.
Do you have a specification as to that water chilling unitY
A. There is a certified capacity sheet for that unit, which
is in the files with Mr. Hart, which I believe Mr.
Dep.
· Hollis has.
1/23/62
page 55 )
.·Mr. Pilcher: May we borrow that, Mr. Hollis,
so the witness can testify from it?
Mr. Hollis: Your Honor, I have absolutely no objection. I
might say · that I do not have copies of these records, and
there is, as your Honor knows, another case pending brought
by Mr. Fine against my client Mr. Hart, and Oliver and Smith.
. The Commissioner: There are two cases pending out of it.
Mr. Hollis:· I feel that I will probably need these for that
case, and the preparation of it, and what I would like to do,
if it is agreeable with the Court and Counsel, would be to
make these·! records available for testimony and I will be
glad to take them down to my office and have them reproduced
and bring them back.
.· .
Th:e Commissioner:· If counsel has no. objection, I would
be ·very: glad to :release them to you, and you return me the
- · · duplicates, which I will mark with the same numDep.
bers that I mark the originals with when they
1/23/62 _-;_-·are offered.
page 56- ) _: Mr.- Hollis: I have in this file a combination
of many things, and I would be glad just to hand
the whole thing here to Mr. Ervin with the request that he
confine himself to the pertinent matters.
,· The {)ommissioner: You represent who, Mr. Hollis?
Mr. Hollis: I represent Oliver & Smith, and Mr. James
E. Hart.
- :The Commissioner: The ·estate Y
1\{r; Hollis : I don't represent the estate, as such, I represent Mr: Hart in the damage suit as it is brought against him.
The Commissioner: But Mr. .Hart is not a party to this suit.
Mr. Hollis: No, sir. Neither is Oliver & Smith a party to
this suit.
·
_Mr; -Legum: If your Honor, please, I object to this witness
te~stifying ·to- any capacity· of the water chilling unit if it i-s
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information furnished by Mr. Hart. If he is relying on it.
Dep.
Mr. Hollis: I might say this. Mr. Pilcher hasn't
1/23/62
page 57 ) seen these. I believe these reports are certified
by representatives of various factories.
Mr. Legum: Well, I would object to it.
Mr. Pilcher: Do you have specifications of the water chilling unit?
The Commissioner : Before you start, may it be understood,
in view of what Mr. Hollis has said that if any of these reports are used as exhibits by anyone, that they in turn may
have copies substituted for them and marked as exhibits, and
be returned to Mr. Hollis.
Mr. Pilcher: That is agreeable to me.
Mr. Legum: No objection, subject to our checking them.
By Mr. Pilcher:
Q. Mr. Ervin, was the capacity of the water chilling unit,
which I believe has been referred to as a Worthington E.D.
30Mr. Legum: Are you through with your quesDep.
tion?
1/23/62
page 58 )
Mr. Pilcher: Yes.
Mr. Legum: I object to the question on the
ground that this witness is referring to a paper called Worthington Schedule of Performance, purportedly certified by a
man whose name is J. C. Conrad.
Mr. Hollis: I believe there may be more there than that.
The Commissioner: One moment, gentlemen. Let me make
this suggestion, Mr. Legum. That paper that you have in
your hand I saw you take from the witness. The witness gave
it to you voluntarily, but may I suggest that you object to
any information that this witness is going to testify to which
is not of his own knowledge.
Mr. Legum: That is right, sir.
The Commissioner: And at the proper time it would be
identified, what he had in his hand and was referring to,
rather than have counsel take it out of his hand
Dep.
and make the dictation from that.
1/23/62
Mr. Legum: Well, I make a general objection
page 59 ) to this witness referring to any memorandum
that Mr. Hollis referred to him in this large file
which he is perusing right now, and that was not made by
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him, and was made by some third party. I object to it on the
ground that it is hearsay.
The Commissioner: You don't mind him referring to it,
but you don't want him to testify from it?
Mr. Legum: Well, I object to him referring to it, or testifying from it because after reading it he certainly can testify
to what it says on there. It certainly wouldn't be of his own
knowledge.
The Commissioner: It depends on whether it is of his own
knowledge, or not. Let's go ahead and get started.
By Mr. Pilcher:
Q. Mr. Ervin, were certain tests made on the chilling unit
of the Worthington E. D. thirty (30)
Dep.
The Commissioner: Mr. Ervin, your testimony
must be what you know of your own knowledge,
1/23/62
page 60 ] and not in reference to some manufacturer's
statement, or somebody else who is not here and
who can't be cross examined. Your testimony is of your own
knowledge.
The Witness: Well, may I get a further interpretation of
what you just told me. Without reference to this, I can state
what was told me by the manufacturer.
The Commissioner: Unless they are your notes you are
referring to.
· The Witness: Can I state the information given to me by
the manufacturer.
The Commissioner: No, you couldn't do that, and they will
probably have to reach that by deposition, I imagine, if they
want it.
By Mr. Pilcher:
Q. Were there certain tests made of the chilling unit, the
E. D. thirty (30} that is in the Law Building.
A. There was a two week test furnished, as a
part of our Purchase Order, with the Worthington.
Dep.
Q. And were you familiar with those tests Y
1/23/62
A. Yes.
page 61 ]
Q. And did you assist, and were you there when
the tests were made.
A. For part of the time, not for the entire test, no.
Q. Were you there for the test on the water chilling unit?
A. Yes, but not for the full test.
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Q. For that part of the test that you were there, do you
have from your own knowledge the results of the testY Do
you know the capacity of that unit?
.A.. The test was not made to determine rated tonnage of
the machine. Tonnage was indicated, but only that required
by the building, so the test would show the tonnage required
at the time of test.
Q. And what was the tonnage required at the time of testY
.A.. I can't recall that from memory.
Q. Do you have any record to which you can refer and
refresh your memory T
Dep.
.A.. Only the information previously described
in the owner's manual and the information was
1/23/62
page 62 } sent along with that manual. With that information I could refresh my recollection.
Q. Do you have any information presently with you that
you could use to refresh your recollection, either your report,
or records that you observed being prepared from which you
can testify as to the capacity of the water chilling unit.
Mr. Legum: Now, I object to the question as phrased, if your
Honor please.
The Commissioner : Well, first the question was only did
he have any records with him.
Mr. Legum: Prepared by somebody else.
The Commissioner: Now, after he answers that question
we can take that up.
The Witness : Well, I have information other than this
document which shows a capacity of the same size machine.
By Mr. Pilcher:
Q. Would you refer to that!
A. It is a factory catalog, but Dep.
Q. Alright, will you refer to the factory catalog?
1/23/62
The Commissioner: Now, is that a factory
page 63 J
catalog, Mr. Pilcher, that you desire him to get
that information from T
Mr. Pilcher: I just want him to refer to the factory catalog.
The Commissioner: Alright, he is referring to it.
The Witness : This contains only test sheets from a factory
catalog, and schedules of performance for an E, D. thirty {30).
By Mr. Pilcher:
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Q. Now, is the schedule of performance in that factory
catalog for a Worthington E. D. thirty (30) -how does that
compare with the factory catalog of a Trane Centravac.

Mr. Legum: Now, if your Honor please, I object to the
question on the ground that he is trying to compare the unit
of Worthington Company with a unit of the Trane
Dep.
Company, and there is no evidence before your
Honor as to a unit of the Trane Company. This
1/23/62
page 64 ) man is admittedly no expert from the Trane
people.
The Commissioner: I sustain the objection I don't think
the foundation has been properly made. I don't think you
can compare one thing with another unless we find out what
we are talking about.
By Mr. Pilcher:
· Q. Mr. Ervin, the plans and specifications dated December
the fourth, 1958, call for a Centravac of some model.
A. The specifications made reference to a Trane Centravac,
or a Carrier nineteen (19) C. The plans elaborated on one
of those manufacturers by giving the full model designation
of the Carrier nineteen (19) D.
Q. What is the difference, from your knowledge, between
the Centravac as called for in the plans and specifications,
and the Worthington machine installed.
Mr. Legum: I object to the question, if your Honor please,
on the ground that a proper foundation has not
Dep.
been laid. There is no evidence that this
1/23/62
witness is an expert on the Trane Centravac
page 65 ) or how he got his information.
The Commissioner: He is not asking him that,
Mr. Legum. He is asking him what is the difference be.tween
one and the other. If the witness knows. He doesn't have to
be an expert to testify to the differences, he just has to have
knowledge. I don't know whether he has knowledge, or not.
The Witness: I do know the difference.
The Commissioner: You may always have him on Cross
Examination to raise the question of whether he really knows
the difference.
The Witness: The basic difference is that the Worthington
machine manufactured under the patent permission from the
Trane Company, and the Trane model, 'tho not specifically
spelled out on the drawings or any plans, is the model indi-
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cated on the equipment schedule and would be that or slightly
smaller than the Worthington model installed. They are
roughly of the same nominal capacity.
page 66

J By Mr. Pilcher:

Q. And what is that same nominal capacity?
A. Well, the nominal range is three hundred (300) tons.
They do not elaborate when they state nominal tonnage, they
just usually hit the nearest fifty (50) or twenty-five (25) tons.
Q. Now, we had testimony this morning, and in your prior
testimony, that there was a numerical discrepancy in the
numbers between the plans of December the fourth (4), and
the plans of July the thirty-first (31). During the course of
the testimony you said that there was a variation in the
operating conditions. Can you explain that in regards to
the chilling unit, and the chilling unit being a Worthington
E. D. thirty (30) T
A. Well, not without reference to information from the
manufacturer which I suppose we are not at liberty to refer
to.
Q. You can refer to anything that will refresh your memory,
as long as you testify of your own knowledge.
Mr. Legum: I object to that, if your Honor
Dep.
please, because this witness has flatly stated that
1/23/62
he cannot explain it unless he refers to material
page 67 J from the manufacturer.
The Commissioner: That is the same question
I asked him this morning at the end of the Cross Examination,
what did he mean by operating conditions. That is the same
question I asked him, and he made several answers, and he
never got it clear in my mind. He said that he had to refer
to some manufacturer's catalog to explain it. Well, he can't
refer to some manufacturer's catalog, because that is hearsay.
Mr. Pilcher: Well, he can refer to it to refresh his memory.
The Commissioner: Maybe the witness can answer both you
gentlemen by stating what he meant when he used the word
"operating conditions" if he can.
~he Witness: Well, I feel that I am qualified to interpret
ratmg sheets of a manufacturer, and that makes the· explanation quite simple. If we can refer to these which are
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public information, there are mailed to anyDep.
body.
1/23/62
page 68 } By Mr. Pilcher:
Q. Well, explain to them, for the purposes of
the Record.
The Commissioner: Let's get it straight. You are not
intending, are you Mr. Pilcher, that this witness has a right
to use manufacturer's catalogs and testify from them, or draw
conclusions from them.
Mr. Pilcher: No, sir, but he can use them to explain to the
Court what they represent, the difference between operating
conditions. He may use them as an example. The difference
between operating conditions and the difference between a
chiller capacity fifty-two (52) to forty-two ( 42) degrees, at
five hundred fifty (550) The Commissioner: It sounds to me that it would be necessary for him to rely on some curve or graph made by the
manufacturer, or some picture drawn by the manufacturer,
or some table of lines, or such, in the manufacDep.
'. turer's catalog, and if that be true, though I don't
want to anticipate it, then it would be hearsay.
1/23/62
page 69 }
Mr. Pilcher: All I have to do then is tie it up
with the graphs, and with the people who made
the graphs.
The Commissioner: Well, let's ask each question individually. I was merely trying to save time. I wasn't trying to suggest
to counsel how to handle your case. Ask each question, and
I will pass on each one of them as they come up.
By Mr. Pilcher:
Q. Mr. Ervin, the Worthington Equipment, the E. D.
thirty (30), as reflected on the plans of December the fourth
(4), 1958, call for certain ratios and rates within certain
degrees. Does the equipment installed - will the chilling
unit installed meet or fulfill those specifications?
Mr. Legum: I object to the questions on the grounds- or
unless there is some foundation shown that the witness is in
a position to testify as to tests that he personally
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Dep.
made. I understood him to say that the Worthington people made the tests, he did not.
1/23/62
page 70 )
The Commissioner : The tests were not referred to. This man has already testified that he
is a mechanical engineer, and he can give an opinion, I think.
He is entitled to give his opinion, if Mr. Pilcher is examining
him as an expert mechanical engineer.
The Witness: I will have to answer it by going back to the
drawings again. You have a schedule of equipment stating
one capacity, and you have a completely described model number of another piece of equipment, to-wit the Carrier, which
has an entirely different rating. The drawings spell out two
ratings. Now, Worthington Equipment, as installed - that
is the cooling unit, will produce the tonnage rating called
for, but not with the pump and cooling tower called for. Not
with the pump and cooling tower, but the machine size itself
is sufficient to produce the tonnage called for under the equipment schedule.
The Commissioner: On what set of plans T
Dep.
The Witness: On either.
1/23/62
The Commissioner: You are referring to C
page 71 )
seven (7) or fifteen (15)T
The Witness: Listed under the heading "chiller," under
equipment schedule, on R fifteen (15).
By Mr. Pilcher:
Q. Now, I call your attention to the cooling tower. What
differences did you run into with the installation of the cooling
tower as called for on the plans of December the fourth (4),
1958.
Mr. Legum: I object to the question on the grounds it is
not material to the inquiry in this case.
The Commissioner: I don't know whether it is or not, Mr.
Legum. Let's have the answer at this time.
A. Are you making reference to both or either set of
drawings¥
Dep.
By Mr. Pilcher:
Q. I am making reference to the plans of De1/23/62
page 72 ) cember the fourth (4), 1958, which call for a
specific cooling tower, a:n,d what difference did
you run into as a contractor relative to the installation of
that cooling towerT
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The Commissioner: There hasn't been any testimony yet
he ran into anything.
The Witness: There is a note on the drawings. This is
"R fifteen (15)," which directs the contractor to provide
steel beams to divide tower load between columns and exterior
walls. The exterior walls of the building, from advise of expert opinion which we consulted at the time, outside of the
architect, an engineer, would not support a tower. In this
case we again referred this situation to Mr. Hart.
By Mr. Pilcher :
Q. As a result of that what happened?
A . We were advised that the safe holding of that tower
could best be carried on top of the main building columns.
We were directed by Mr. Hart - Who was the roofer on
the contract at the time, hired by the owner?
Since the roofer was there to cut through the roof
Dep.
deck and try to find those main building columns,
1/23/62
page 73 ] and construct a system of steel grillage to support
directly on those roof columns and try to arrange
with the roofer to patch holes back, which we did. Now, in
changing there was still some question of the available load
left in the building columns. No one seemed to have any plans
or design data on this building. Consideration was given by
Mr. Hart to a lighter weight piece of equipment because of that
unknown factor.
Mr. Legum: Now, if your Honor please, I object to this
reference to Mr. Hart, without a proper foundation. Maybe
he is about to do so.
The Commissioner: I follow the first objection to Mr.
Hart. I do not see yet where this is material one way or the
other to the issues involved.
The Witness: Well, it deals with the weight of the units
specified and the safe loading of the building.
By Mr. Pilcher:
Q. And who authorized the change in the location and the change in the size of the equipment?
Dep.
1/23/62
Mr. Legum: I object to the question, unless
page 73 ]
he can show written authority from Mr. Fine in
terms of a contract.
The Commissioner: He can testifiy to who authorized it,
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and then later the burden is on Mr. Pilcher to establish that
Mr. Fine authorized it.
Who authorized itT
The Witness: Mr. Hart.
The Commisisoner: Now, gentlemen, for the record let me
make this suggestion. I am sure that a lot of times in the
testimony from now on questions will arise, Mr. Pilcher, as
to what part Mr. Hart played in these various transactions.
Many questions will already have been raised, and my ruling
as of this time will be what Mr. Hart said verbally or what
Mr. Hart wrote is hearsay unless it can be shown that it was a
declaration against the interest of Mr. Hart. Now,
counsel have the right to still persue the question
Dep.
over the ruling of the Commissioner but it occured
1/23/62
page 74 ] to me that perhaps counsel might desire in the
interum between hearings, if they so desire at
that time, to take the matter up before the Court and get a
ruling of Mr. Hart's testimony so that from this point on we
would save the expense of all that additional testimony or
transcript. That is entirely up to counsel. I am not asking you
to do it. I am just saying that I have known that proceedure
to have been followed before. We are going to proceed now,
and take up each question, and have it put in over the ruling
and over the objection to the testimony. The testimony is
put in over the Commissioner's Ruling, or I will be very happy
to do this: to recess until you can show me some authority
on the subject showing that you are within the exceptions of
the hearsay rule. I might call your attention, Mr. Pilcher,
to the general law on the subject, which is paragraph
four hundred fifty-three (453) under the hearsay
Dep.
evidence rule, that is with reference to the death
l./23/62
of a witness.
page 75 ]
Mr. Pilcher: If it please the Court, or the
Commissioner, I don't want to belabor the point,
but my position as of this time is that this is not hearsay and
Mr. Fine is bound by an authorization of the architect and
the engineer, that he held the architect and engineer out as
his representatives and when that representative told the
contractor to make the change it was up to the contractor
to make the change. Now, the fact that that man is now dead
is entirely immaterial.
The Commissioner: You mean o:q the theory, if I follow
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you rightly, that the architect and engineer were both agents
of Mr. Fine.
Mr. Pilcher : Yes, sir.
The Commissioner: I haven't heard you express that angle
of it before.
Mr. Pilcher: And we have an owner that has executed a
contract that advises in the the contract that the
architect, Oliver & Smith, within the specificaDep.
tions recites that where it calls for the con1/23/62
page 76 } tract in the documents call for using the words of
the architect, also changes it to mean engineer.
Mr. Fine has held the architect out in accordance with the
initial contract as his representative. AlA Form A-2 holds
him out to be his representative and under the supplemental
general conditions for all sections of these specifications
substitute the word engineer where ever the word architect
is used and we have the defendant expressing himself
specifically that in a prior hearing that Mr. Hart was the
engineer on the job. When Mr. Hart told the general contractor to do something, that was the owner.
The Commissioner: When you say prior to this hearing are
you referring to the hearing under this decree of reference T
Mr. Pilcher: Yes, sir.
The Commissioner: I don't recall that. I don't have the
transcript here.
Dep.
Mr. Pilcher: I think you do. I think it was in
the transcript originally taken. I have that one, but
1/23/62
page 77 } I can't refer you to the page and chapter. I have
a distinct recollection that Mr. Fine has testified
of the position that Mr. Hart had, and he was the engineer
in the case.
The Commissioner : No, you didn't let me finish my question.
You mean that you have previous testimony indicating that
Mr. Hart was the agent of Mr. FineT
Mr. Pilcher: That he is the engineer .
. The Commissioner: I don't recall any testimony establishing him as an agent.
Mr. Pilcher: No, but he is the engineer and this specifically
establishes him as an agent.
The Commissioner: My rule will be the same on the question of verbal or written statements of Mr. Hart unless you
can show me some authority our unless they are adverse to
his interests.
·

186

Supreme Court of Appeals of Virginia

F. R. Erviln
Mr. Pilcher: Well, my position is that I will
Dep.
have to continue to examine him as I am doing
because my position is that Mr. Hart and Oliver &
1/23/62
page 78 ) Smith were not the agents of the contractor, but
were the agents of the owner.
The Commissioner: That is the one reason I
thought perhaps you gentlemen would save time if you got a
ruling from the Court as to the admissability of verbal and
written statements from Mr. Hart, who is now deceased, prior
to the next hearing, or we may proceed question by question.
Mr. Pilcher: Well, I see no reason to run up the Record
for another two hours of Cross Examination.
Mr. Legum: If your Honor please, I think Mr. Pilcher may
not be familiar with the ''Exhibit No. C-9 '' but if he referred
to Article thirty-eight (38) it may assist him in his opinion
as to whether or not the architect was the agent of the owner.
The Commissioner: Perhaps you will let the Commissioner
see that.
Mr. Legum: Yes, sir. Here is what I wanted to
mention to you. The architect is the agent of the
Dep.
owner only to the extent provided in the contract
1/23/62
page 79 ) documents, and when in special circumstances
he is authorized by the owner so to act and in
such instances he shall, upon request, show the contractor
written authority.
Mr. Pilcher: It goes further than that.
Mr. Legum: Then the Article eighteen (18) of the Contract, which was introduced in evidence does not state that
the architect is the agent of the owner.
Mr. Pilcher: I think you ought to read more than just
that. He is the agent of the owner, I am reading from Article
thirty-eight (38), "only to the extent provided in the Contract Documents, and when in special instances he is authorized by the owner to so act and in such instances he shall,
upon request, show the contract or written authority." Now,
we have the right to rely on that architect for the written
request of his authority to change, and if we are
Dep.
ignorant of his having, or not having, the written
1/23/62
request and if he has held himself out to us to
page 80 ) have the authority, then it is not up to us to
require written authority of the architect as long
as we have a reasonable right to assume that he can make
certain changes, as for instance, Article one (1) of A.I.A.
Form A-2. It says the architect shall furnish with reasonable
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promptness additional instructions by means of drawings or
otherwise, which are otherwise necessary for proper execution of the work and right there somewhere we relied on the
architect and engineer's additional instructions, or otherwise,
necessary for the proper execution of the work. That does
not require us to request the architect, or the engineer, to get
the authority from the owner, or written authority.
The Commissioner: Well, I think that is a question of
argument and if we approach it at this time it is probably
premature, but the real question at this time, as I see it, i~
whether or not you continue with the transcript of
Dep.
the testimony and put in the testimony you want
1/23/62
over the Ruling of the Commissioner. All the Compage 81 J missioner is trying to do is to see that the Rules
.
of Evidence are followed. If there is an exception
to the Hearsay .Rule that permits you to get in Mr. Hart's
verbal and written statements, I will be happy to see it. Until
I do see it, my ruling has to be that, just like the manufacturer's catalog or someone who was away and who could not
be Cross Examined, it is hearsay. You may proceed right now.
Mr. Pilcher: I would rather ask for a continuance, if it
please the Court, and have the Ruling and obtain the witnesses
who I was going to put on as a rebuttal.
The Commissioner: You probably could arrange with the
Court to get a Ruling on that point and have the Commissioner
directed as to whether that testimony, the letters and verbal
statements of Mr. Hart and directions from Mr. Hart and
so forth, whether they are hearsay or whether they are admissable.
Dep.
Mr. Pilcher : Well, I would like to ask the
continuance of this hearing so I could get
1/23/62
page 82 J the transcript written up, so I could have it for
the benefit of arguing my point before the Judge .
. Mr. Legum: We object to that, if your Honor please. We
feel that if Mr. Pilcher wants to put it in over your Honor's
Ruling he has a perfect right to do so, but to take up each
point of evidence piece-meal with the Court we will never
get through with this case. We feel that it would be improper
for Mr. Pilcher, where he is faced with an adverse Ruling,
when he has not completed his testimony, to ask your Honor
to recess and have it typed up and then go to the Court with
only part of the evidence before the Court to show and ask
for a Ruling when the evidence is not complete.

188

Supreme Court of Appeals of Virginia

F. R. Ervm
The Commissioner: I say it may be incomplete. The Court
may not give him a Ruling.
Mr. Legum: He can not be prejudiced. For
Dep.
that reason he can still put it in the Record over
your Honor's Ruling.
1/23/62
page 83 )
The Commissioner: You can put it in the
Record over my Ruling, and suppose you proceed
and put it in the Record over my Ruling and it will be understood that that is the way it will be. I will note a continuing
objection and my Ruling will be the same. It will be so understood at the proper time that you can file the necessary exceptions and take that matter up with the Court and get a Ruling
from the Court. That would probably be the simplest and
more regular way to proceed. So you go ahead, Mr. Ervin,
and answer Mr. Pilcher's questions and we will try to have
the attorneys understand that this is a continuing objection,
and what my Ruling is. If there is any special objection for
any special reasons let me have that too.
By Mr. Pilcher:
Q. Who authorized the changing of the cooling tower as
to identity, as to the make, as to the model, as to
Dep.
the weight, as to the location?
A. Mr. Hart.
1/23/62
Q. Who authorized the change of the cooling
page 84 )
tower from a single cell unit as shown on the
plans of December the fourth, 1958, and the one installed!
A. Mr. Hart. I might add that the cells have nothing to
do with it. That is just a construction problem. It doesn't
effect the capacity one way or the other, whether it is one or
one hundred cells.
Q. Now, may I direct your attention to the primary air
unit? Who authorized the change of the primary air unit
from a twenty-eight thousand six hundred fifty (28,650) cubic
foot per minute to a twenty thousand eight hundred (20,800)
cubic foot per minute?
A. The unit wasn't actually wasn't changed from one (1)
CFM to another. I would have to make reference to manufacturer's data to prove that. It is the same unit, but Mr:
Hart established the operating conditions of the unit.
Q. Will you explain what you mean by the "operating conditions'' of the unit?
A. Can I make reference to -
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Dep.

1/23/62

Mr. Pilcher: You can make reference to anything that will refresh your memory, and you can
testify of your own knowledge. As an Engineer
you know about operating conditions.
The Commissioner : Well, maybe he does.
The Witness: Well, I know about the operating conditions,
as to these exact figures you will have to accept this factory
report or not accept it.
Mr. Legum: Well, my objection is that he is referring to
the Marlo Coil Company The .Commissioner : Let Mr. Pilcher carry on, and make
your objections at the proper time.
Mr. Legum: Well, I am objecting now.
The Commissioner: Well, I know. The witness might
have been sitting across the room, and you might not have
been able to read that paper. Let him answer, and if the
answer indicates that he is referring to it well then we will
pass on it.
The Witness: This shows tables.
The Commissioner: What Y
The Witness: This letter from Marlo Coil ComDep.
pany dated September 1/23/62
page 86 )
The Commissioner: May I see that a moment,
and that is a manufactured
The Witness: Yes, sir.
The Commissioner: What is your objection T
Mr. Legum: On the grounds that it is hearsay .
. The Commissioner: I sustain the objection and note your
exception. Mr. Pilcher, proceed.
Mr. Pilcher: I would like to put it in with the understanding
that I will tie it up with the person who made the tests, and
is familiar with it. He will be here to testify. I think I can tie
it up because I have all those manufacturer's representatives
right hete in Norfolk, and I will have them all right here
to testify.
The Commissioner : Well, it is customary when an attorney
says that he is going to tie something in, to allow
the evidence to go in subject to its being typed
Dep.
up later. I think the best procedure to he to put
1/23/62
page 87 ) the people in Norfolk on right here.
Mr. Pilcher: Well, in the event of a continuance,
I was going to use them as rebuttal.

page 85 )
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The Commissioner : Well, go ahead if you are gomg to
connect it up.
The Witness: This letter from Marlo Coil Company, under
signature of the Chief Engineer, shows the capacity of this
unit furnished under three operating conditions. The letter
reads, ''The subject unit furnished under our drawing number-"
Mr. Pilcher: Don't read the letter. Explain to us the variations in the operating conditions.
By Mr. Pilcher
Q. As the whole air conditioning system was installed, what
was ordered as of the December fourth, 1958, plans Y
Dep.
The Commissioner: The same question that was
asked him this morning.
1/23/63
page 88 J
A. This unit has, by this letter, a capacity
of twenty-eight thousand six hundred fifty (28,650) CFM
with water at forty-two (42) entering and fifty-two (52)
leaving. It will also operate at twenty-four thousand two
hundred seventy-five (24,275) CFM with essentially the same
entering and leaving temperature. It will also operate at
twenty thousand eight hundred (20,800) CFM with the water
entering at forty-two (42) and leaving at fifty point five (50.5).
Now, what I am trying to say here is that this equipment,
like any other, you can draw an analogy to this, elevate or
down the haul. Always there is a design capacity shown at the
top, or an operating capacity- twelve (12) persons, but they
don't always operate with twelve (12) persons. The range of
useable capacity will carry normally ten (10) to twenty (20)
percent above and below the normal, otherwise the manufacturer would have to make ten thousand (10,000) different
sizes of each piece of equipment. They have to have a spread.
Now, that is what I mean by operating conditions, each piece
has a certain range of operation. I don't know whether I am
making it clear to you sir, or not. That is the best
explanation I can give you, of stating that a unit
Dep.
is operating under certain conditions it doesn't
1/23/62
page 89 J mean that that is the only condition it can operate
under. It can operate under higher or lower conditions.
Q. Then I ask you if the chilling unit as installed meets

Kirk Reid Company, Incorporated v. Louis B. Fine 191

F. R. Ervin
the specifications and plans as to capacity of the plans dated
December fourth ( 4) 1958.
Mr. Legum: I object to the question on the ground that his
answer would necessarily be based upon this letter from the
Marlo people, and would not be of his own knowledge. The
witness has got it in his hand now.
Mr. Pilcher: If it please the Court, I am referring to
chilling units. The Marlo people put out a primary air unit,
and I asked him if the chilling unit has the capacity of the
plans as shown on the plans dated December the fourth (4),
1958..
Mr. Legum: My objection is again for the same reason. The
witness is looking at the performance sheet supplied by the Worthington Company, who are the
Dep.
manufacturers of the chiller.
1/23/62
page 90 ) The Commissioner: If you know.
The Witness : Yes.
By Mr. Pilcher:
Q. Does the cooling tower meet the specifications as called
for on the plans of December the fourth (4), 1958~
A. No.
Q. Does the primary air unit meet the specifications as
called for, or can it meet the specifications called for on the
plans of December the fourth (4), 1958~
A. Yes.
Q. Can the primary water pump meet the specifications
as called for on the plans of December the fourth (4), 1958~
Mr. Legum: I object to the question on the ground that the
witness of his own knowledge obviously can't answer it, because he is referring to the information supplied by Mr.
Hollis, who states he is the attorney for Mr. Hart.
The Commissioner: Maybe he is asking a quesDep.
tion in relation to his being an expert mechanical
1/23/62
page 91 ) engmeer.
The Witness : I don't see how anybody could
answer the question, unless he referred to the manufacturer's
information. What is the first one, condensor water pump~
Mr. Pilcher: Primary water pump.
The Commissioner: The same Ruling. Now, Mr. Pilcher,
are you seeking this information with the proviso that you
will connect it up lated
Mr. Pilcher: Yes.
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The Witness: That is specified on these drawings as three
hundred (300) GPM, with one hundred (100) foot head,
primary water pump. The pump furnished will meet that
condition, yes.

Q. Now, how about the secondary water pumps, will they
meet the specifications as required by the plans of December
fourth (4), 1958~
A. Secondary water pumps installed will proDep.
vide the capacity shown, yes.
1/23/62
Q. In your ·examination by Mr. Legum, you
page 92 ] have stated that thB unit in so far as the water
pump was concerned has a different CFM, numerical number only. What do you mean by that~ He cut you short
in his examination.
Mr. Leg'Um: If your Honor please, I object to Mr. Pilcher's
opinion as to what I did to this witness. He can ask the witness
a question, but saying I cut him short - I don't rBcall cutting
anyone short.
The Commissioner: Well, he said it was about the numerical
designation.
Mr. Legum: Well, I think I am referring to his statement
that I cut the witness short.
Mr. Pilcher : Well, I think he did.
The Commissioner: Well, let's leave the attorneys out of it,
and each of you respect each other. We are dealing with the
witness, here. We want to get the facts in here.
By Mr. Pilcher:
Q. Mr. Ervin, in your examination by Mr. Legum, he a'Sked
you if there was fewer CFMs, and you stated under certain
conditions. What conditions would have to come
about to increase the capacity of these various
Dep.
units~
1/23/62
·page 93 ]
A. I made the reference to a material difference between the CFM of the unit furnished,
and those shown in the revisions of the drawings of December
fourth (4), with reference again to the operating condition
of the equipment installed, and not to its maximum capacity.
Q. What would have to be done to bring this system up
to what you would say was maximum capacity¥
A. Well, a chang·e in the adjustable V-belt drive on the
fan is all. The motor would not have to be changed, no
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equipment would have to be changed. It would be an adjustment in the position of the pulley.
Q. Now, we have had testimony, Mr. Ervin, relative to
changing a three (3) to a six (6) duct system. Are you
familiar with the circumstances of that change Y
A. That is shown on Mr. Hart's drawings. Yes, sir.
Q. Who authorized that change Y
A. Mr. Hart.
Q. Will you tell the Commissioner what you know that
brought about that changeY
A. (No audible response.)
Dep.
Q. What you know of your own knowledge that
caused that change to come about?
1/23/62
A. Well, the drawings themselves show on
page 94 )
sheet two, on the revision number one of - for
December, 1958, which is "Respondent's Exhibit Fifteen"it shows what is referred to as a typical floor plan. Now, that
shows the three wings that Mr. Oliver referred to, the three
stems of it. It was a vertical room arrangement. The floors,
two by six, that this drawing covers did not have rooms as
shown here. They differed greatly from these drawings. We
commenced work - the initial phase was to cut openings
for risers shown on this set of drawings. The first three holes
that were cut, two of them were filled with existing electrical
conduits. Well, obviously you can't cut electrical conduits in
the building. This again was referred to Mr. Hart, and he
suggested that we move along and try another location. The
holes that we cut, it became apparent that this concealed
electrical syst-em was greatly concentrated in the areas where
these risers were indicated. He asked us to stop cutting holes.
We had to patch back sev.eral that couldn't be used, and he
told us to wait for revised riser diagrams for the building.
He subsequently furnished these diagrams. Now,
Dep.
the locations apparently that were finally arrived
1/23/62
at were based on our exploratory cutting, because
page 95 ) . that is where they ended up, actually where
we cut holes. The duct system that is shown on
Revision two '(2) was the result of those final locations.
Q. Tell us the circumstances surrounding the ordering of
the various:pieces of equipment from the manufacturers.
A. I don't know that there was any difference from any
job. As on all jobs of. this type, we received bids from all, practically all, who could furnish equipment of this type. The equipment we bought was the equipment that was low with us going
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in, on which our contract price was based. After the initial
survey was made of the equipment room, which I testified to
previously, the procedure from that time on, in order to save
time, because we had a very tight completion date - the
procedure established by Mr. Hart was to send the manufacturer to him to review the proposed equipment, both from
a capacity standpoint and from a physical size. Before orders
were placed, he would be assured in advance that the equipment would be fit in the building, and that it would perform
in accordance with, I guess, his requirements.
Q. Approximately what time, or date, did this
Dep.
1/23/62
conference take place?
page 96 }
A. Well, I believe the conract was signed on
the twenty-third, which was the day before Christmas Eve, and we did not, except for this preliminary investigation, work until the week following New Years. I think we
cut those original holes between the fifth and the thirteenth,
roughly in that period. This set of conferences between ourselves and Mr. Hart, took place roughly between the fifteenth
and twentieth of January.
The Commissioner: What year, please?
The Witness: Nineteen fifty-nine, and from the dates, the
Purchase Orders, that were referred to this morning, that
seems to be pretty close together in there. I think most of
those were placed around the first of February, the first to
the middle of February.
A. Will you explain to the Court the head pressure gallons
per minute difference in the operating conditions as to their
respective relationship to each other?
A. You are referring to the pumps Y
Q. Yes.
Dep.
A. Well, actually you can't consider the two
separately. The head and feet of water are in
1/23/62
page 97 } pound per square inch, and the gallon percentage
is jointly determined from the capacity and from
those to the motor capacity, or engine capacity, to drive is
determined.
Q. Why is it that you cannot consider them separately?
A. Well, separately they don't mean anything. Does that
answer you Y Pressure head or head expressed, and feet of
water per pound per square inch means nothing by itself, nor
does GPM mean anything by itself.
·
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Q. Well, as the GPM increases, what happens to the head
pressure?
A. It falls off.
Q. And as GPM decreases, what happens to the head pres~
sure?
A. It increases. Now, that applies to centrifical pumps only,
as we are talking about here.
Q. The type of pump that is on this job?
A. Yes.
Q. Is that a known ratio Y A constant ratio, with all pumps,
or is it just with a specific manufacturer's pump?
Dep.
A. It would be a constant ratio with any manu~
facturer. If the impeller size were the same, and
1/23/62
page 98 ] the design of the casing around the impeller were
the same, assuming the pump had the same
physical dimensions and a design of the centrifical type.
Q. Was there any pump ordered for this job that would not
meet the specifications required on the plans of December
the fourth (4), 1958?

Mr. Legum: I object to the question, if your Honor please,
on the grounds that the plans speak for themselves as to
what they require in terms of capacity, and this witness has
already testified as to what the capacity of the pumps were.
The Commissioner: I understood that to be a general
question asked him as an expert.
Mr. Pilcher: Yes. I asked him if there was any pump
ordered for this job that would not meet the specifications
of the plans of December fourth (4), 1958.
The Commissioner: Go ahead and answer it.
Dep.
A. Yes, there was one pump that was approxi~
1/23/62
mately five (5) percent short of capacity.
Q. And why was that five (5) percent short?
page 99 ]
A. Well, because the pump that was finally
ordered was in accordance with the revised plans and spec~
ifications.
Q. All the other pumps meet the specifications?
A. The original and the revised. Yes, sir.
Q. Now, explain to the Commissioner the balancing of this
unit, so that it will become the most efficient operating within
certain variations, in so far as cost of operation and the
product resulting?
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A. Are you talking about the entire system, or just the
chiller?
Q. No, I am talking about the balancing of the entire
system.
Mr. Legum: Your Honor, I have to object to the question
as being so broad, and further I don't see the materiality
of the question.
The Commissioner: I would have to hear the answer before
I could tell you about the materiality of it. The question
seems to be a very general question.
Dep.
Mr. Pilcher: It was summary. I wanted him
1/23/62
to explain the way these different pieces of
page 100 ) equipment balance into each other.
The Commissioner : Well, let me find out
whether the witness understands your question.
The Witness : Yes, I understand his question. I think to
make an explanation understandable we would have to start
with a simple analogy. First, if you had a refrigerator with
all cold produce in it you wouldn't have to run it as much,
if you suddenly added a lot of warm meat you would run
it frequently. Now, the system has to be balanced as to load
on the system. If this building is sitting here at ten o'clock.
full of occupants, it has one load condition, and at lunch time
it has another, and so on. So it is an adjustment of the
system and it has to be such that it will carry varying load
conditions, and that, of course, is the primary selling point
on this type of system installed in this building, the
unitary chilled water system, with individual
Dep.
room control. In balancing this system, we have
1/23/62
to balance for the maximum expected load,
page 101 ) and then the automatic controls of the system will
take care of its operation at lower loads. We give
the system its rated operating GPM of water, and its rating
leaving water temperature, and the CFM required for the
building as such.
Q. And were you present at the time that that was done Y
A. I was present at the time the final adjustments were
made. I was at the initial test made, but I missed some adjustments after that, and was present at the final tests.
Q. Now, during the course of these tests, that you took on
this building, will you tell the Commissioner approximately
how hot it was outdoors, and how low you lowered the
temperature with this system as it was finally installed Yl
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A. The last day of our test, which was the final operating
day, and this was the operating test provided by the manufacturers because they operated it two weeks, whether it is
cold or hot outdoors. I believe it was an eighty-seven degree
day, or approximately eighty-seven (87), and to test the
system as fully as possible we left the unit on
Dep.
with thermostat set low and allowed it to run for
approximately six (6) hours. The average tern1/23/62
page 102 } perature at the end of that test was down in the
range of sixty-eight (68).
Mr. Pilcher: If it please the Court, I think that is all I
want of this witness. However, I have expressed to the Court
heretofore that I thought that I would be rested at the end of
this, but since the redirect examination of this witness, I find
I will have to call some others.
The Commissioner: There may be some Recross Examination.
Mr. Legum: Yes, sir. I have some questions.
RE-CROSS EXAMINATION
By Mr. Legum:
Q. Mr. Ervin, when you testified that the secondary water
pumps and primary water pumps, as installed by you, will
meet the specifications, you were referring to a certain document which you are holding in your hand, were you not?
A. That is true.
Dep.
Q. And what was that document you had ref1/23/62
erence to, as a basis of your answer?
page 103 } A. Well, it was the factory operating characteristic curve of the pump, furnished and published as the curve of the pump.
Q. So you were not testifying from your own knowledge but
based upon the curve supplied by the company?
A. Based upon an assumption that the factory has printed
honest information, yes, sir.
Q. And, when you testified that the chiller, as installed by
you, will meet the specifications as shown on the plans, you
also were referring to some document?
A. Yes.
Q. What document were you referring to?
A. It was a certification from the manufacturer signed as
a certification.
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Q. So, again, you were not basing your testimony upon
your own knowledge but upon the manufacturer's facts as
supplied to you Y
A. That is correct.
Q. Now, will the same also pertain to the primary air
unitY
Dep.
A. Yes.
1/23/62
Q. And to any of the other equipment that you
page 104 ) may have testified toY
A. Yes. There is an exception, and that is where
I have seen by tests certain pieces of equipment do more than
shown on the plans. There I would not be relying on the
manufacturer's report. Now, I don't have to have such tests
notes at my disposal, now, but there would be exceptions to
that. It isn't all based on information supplied by these
documents.
Q. Can you tell us what these exceptions are Y
A. No, because these are a series of longhand notes made
at different times, and I would have to get those test notes,
if Worthington can provide them, and I think they can, to
recall just what specific instances I am referring to.
Q. Now, you testified that the Worthington chiller which
you installed would have the same capacity as a Trane Centravac; is that correct?
A. Yes, sir.
Q. Where did you get that information from Y
A. Well, I based that on the quotation provided us by the
Trane representative in the catalog, which I have
Dep.
given you.
1/23/62
Q. So, again, you are not basing it upon your
page 105 ) own knowledge but upon information furnished
you by the representatives of the Trane people.
A. Right, by public data. Yes, sir.
Q. Now, you testified that you received bids from all people
who were able to furnish equipment; is that correct?
A. I said, "Normally able to." I corrected that later by
saying almost all of them.
Q. Well, now, did you get a bid from the Carrier people?
A. Yes.
Q. Tell us who you got the bids from.
A. From York Corporation, Trane Company, from American Blower Corporation, Worthington, and I believe Chrysler
Air Conditioning, to the best of my knowledge we had· bids
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from all manufacturers of centrifical refrigerating equipment
known at that time. I believe we had them all.
Q. And from your own knowledge, sir, if you can, were
there bids for the chiller based upon the equipment schedule
shown on "R-15," page 1, of the capacity of seven
hundred fifty (750) GPM from fifty-two (52)
Dep.
1/23/62
degrees to forty-two (42) degrees?
page 106 ) A. To my knowledge it was not one bid based
on that capacity.
Q. And do you have the bids in your file Y
A. No, I don't have them. I do have, I think, in my files
at the office one from Trane Company, possibly from Carrier.
The others I don't have. I am positive I have Carrier.
Q. Would you bring them to the hearing next time, sir Y
A. Yes.
Mr. Legum: I think that is all I wish to ask at this time.
Mr. Pilcher: May I have the return of those folders of
Trane Centravac, and Carrier?

Dep.
1/23/62
page 1 )
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Office of the Commissioner, Bank of Commerce Building,
Norfolk, Virginia, January 23rd, 1962, ten o'clock A. M.
Met pursuant to the foregoing adjournment.

Dep.
1/23/62
page 2 ]

*

*

*

*

*

MR. LOUIS OLIVER,
having been previously called, was recalled for
further examination and testified as follows:
CROSS EXAMINATION
By Mr. Legum:
Q. Mr. Oliver, referring to the revised plans of July 31st,
1959, which was introduced as "Exhibit 7," do you have any
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correspondence in your file to Mr. Fine after the plans were
drawn pertaining to the revised plans?
A. Well, let's take a look. You want the correspondence
from Hart?
Q. No, sir. I am asking from you, sir, not from Mr. Hart.
I am asking from you or your office, Oliver & Smith, any
letter sent Mr. Fine pertaining to the revised plans of July
31st, 1959.
A. Well, here is a letter on October the 5th, which is addressed to Mr. Fine.
The Commissioner: What yead
The Witness: 1959. It was October 5th, 1959.
Dep.
It is addressed to Mr. Fine, and it is from our
office and it is signed by Herbert Smith. It is a
1/23/62
page 3 J letter of transmittal in which he states "I am
enclosing a letter from Mr. Hart along with certified copies and description of all equipment used in the air
conditioning installation, except the Worthington machine
which has not been accepted.
Q. Alright, that is October 5th, 1959.
The Commissioner: That is a copy, for the record.
The Witness: Yes, sir.
By Mr. Legum:
Q. Now, do you have any correspondence prior to that to
Mr. Fine referring to these revised plans of July 31st, 1959?
Mr. Pilcher: If it please the Court, it may be somewhat
disconcerting to have the respondent looking over the witness' shoulder. I don't know, but I don't want to object, Mr.
Fine, but I was thinking of the witness.
Mr. Fine: I would like to look at his file, so that I
would be able to check it when I get through.
Dep.
I was trying to save time. I will not look over his
shoulder, if you object.
1/23/62
page 4)
The Witness: It doesn't bother me.
The Commissioner: I am sure Mr. Fine meant
no offense by it.
The Witness: Here is a letter of transmittal dated the
22nd of July, 1959. It is in reference to the air conditioner,
Law Building, Norfolk, Virginia. It is addressed to Mr. Fine.
Now, this is also signed by Herbert Smith, and it says, "I
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am enclosing here with a letter of James E. Hart, consulting
engineer, with reference to the above project.'' This is also
to advise that the work under this contract has been completed.
Mr. Pilcher: Will you read the whole letted
The Witness: This is a letter dated the 22nd of July, 1959.
It is addressed to Mr. Fine. It is in reference to the air conditioner, Law Building, Norfolk, Virginia. It is signed by
Herbert Smith. "Dear Mr. Fine: I am enclosing
herewith a letter from James E. Hart, consulting
Dep.
engineer, in reference to the above project. This
1/23/62
page 5 )
is also to advise that work under this contract
has been completed in accordance with the contract documents, with the exception of the furring and plastering of the documents on the first floor, and is acceptable to this
firm. I will forward a copy of all drawings, and specifications
just as soon as Mr. Hart completes the revisions, which will
give you an "as built" record of the installation. Sincerely."
Now, copies of this letter were forwarded to James E.
Hart, and the Kirk-Reid Company. Now, I don't know why
it is a blind copy. Then on the 7th of August, 1959, there is
a letter addressed to Mr. Fine signed by Herbert L. Smith
in reference to the air conditioning and alterations to the
Law Building, Norfolk, Virginia. "Dear Mr. Fine: I am enclosing here, with two copies of "as built" drawings, as
revised by James E. Hart, consulting engineer, for your file.
A letter from James E. Hart certifying completion of the contract, and our statement for archiDep.
tectural engineering services. Should you need
1/23/62
further information, please advise. Sincerely."
page 6 )
Now, to the best of my knowledge that is a full
record of the correspondence from the offices of Oliver &
Smith in reference to this work. There is another letter, which
is dated the 22nd of June, 1959, but this only a progress report,
Do you want this letted
By Mr. Legum:
Q. I am asking you, Mr. Oliver, as to correspondence from
your office to Mr. Fine pertaining to the revised plans of
July 31st, 1959.
A. Well, I have given you the record of correspondence,
and I think that in these letters - the one for August, which
was a transmittal, and with reference to these drawings as
being ''as built,'' which is a norm. This is a letter, 7 August,
which of course has reference to the 31st of July.
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Q. Where does it say "31st of July" m the letter,
sir?
Dep.
A. It doesn't say that.
Q. You are interpolating what the letter says Y
1/23/62
page 7 }
A. Well, certainly. The drawings on the 31st
are the only revised drawings, and further those
are the records of the work.
Q. Now, Mr. Oliver, look at your file and see if you have
any letter from Mr. Fine authorizing the changes as shown
in July 31st, 1959, revised plans.
Mr. Pilcher: If it please the Court, I wish to object to that,
because in this hearing we are dealing with the contractor,
who is operating in accordance with the architect and engineer
in this suit, and whether or not Mr. Fine did or did not have ·
any correspondence with his architect is immaterial in so
far as the general contractor is concerned. We are bound by
the architect and the engineer.
The Commissioner: Well, I don't think it would do any
harm to see if he has any. I will over rule your objection, and
note your exception. Whether it is material or
Dep.
relevant we can later determine.
Mr. Legum: Your Honor, it is material, because
1/23/62
page 8 } the contract between Kirk-Reid Company and Mr.
Fine expressly states that all changes shall be
upon written order of the owner.
The Commissioner: Let's see if he can answer it.
A. I find no letter here indicating approval on the part of
the owner.
By Mr. Legum:
Q. Alright, my next question is this: Do you find in your
file, any agreement in writing between Mr. Fine and KirkReid Company, Inc. adopting the revised plans of July 31st,
1959, as part of the contract of December 23rd, 1958, between
Kirk-Reid and Mr. Fine.
Mr. Pilcher: I object to that on the grounds that the
architect and the engineer are the ones that had the authority
for Mr. Fine, being Mr. Fine's agents, to authorize the approval of any changes, and he has already testified that such
approval on behalf of the architect and the engineer were
given to the contractor.
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The .Commissioner: Now, in effect, I think
that is the same general objection that you made
before.
Mr. Pilcher: From a practical point of view
it is the same thing, and I object to any testimony
along those lines.
The Commissioner : I think the question can be asked. I over
rule your objection and note your exception.
Mr. Pilcher: And I would like the objection to be a continuing one and also the exception.
The Witness: Will you state that question again?

Dep.
1/23/62
page 9 ]

By Mr. Legum:
Q. My question is, does your file show any written agreement between Mr. Fine and Kirk-Reid Company, Inc., adopting the July 31st, 1959, revised plans as part of the contract Y
A. In this r.eview of the correspondence, of a moment ago,
I did not find anything which refers to the drawings revised
31 July, 1959.
Dep.
Q. Now, I refer you to "Respondent's Exhibit
15," and ask you if "Respondent's Exhibit 15,"
1/23/62
page 10 ] which is the revised of December 4th, 1958, are
a part of the contract of December 23rd, 1958,
between Kirk-Reid Company, Inc., and Mr. Fine?
A. Well, now, I would have to see a copy of the contract.
Mr. Legum: If your Honor has the contract, I think it is
one of the first Exhibits.
By Mr. Legum:
Q. I refer you to "Respondent's Exhibit No. 1," which is
the contract. Look at Article I, and Article 6, sir, to refresh
your memory.
A. First, this agreement between Louis B. Fine and KirkReid Company, Inc., is dated the 23rd day of December, 1958.
It refers to work, heating and air conditioning, as shown on
the drawings and described in the specifications entitled air
conditioning, Law Building, Norfolk, Virginia. File No. 55B
issued 1 December, 1958, revised 4 December, 1958, and
addendum No. 1 dated 11, 7, 1958. Now, what did you want
me to look up Y
Q. Look at "Respondent's Exhibit 15," look
Dep.
at Article 6, to refresh your memory. My ques1/23/62
page 11 ] tion is, is not ''Respondent's Exhibit 15, '' which
is the revised drawings of September 11th, 1958,
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mentioned as a part of the Kirk-Reid Company, Inc. and Mr.
Fine.
A. Sure.
Q. Alright, now, I want you, sir, if you can summarise as
the Commissioner asked you at the last hearing the differences
between the revised drawings of 31 July, 1959 and "Respondent's Exhibit 15," showing the revised plans of 4 December,
1959.
A. Now, first let me qualify my answer to that question with
the statement that what I have to say has to do with the
general outlay, the size of the equipment. I mean by that,
pipe sizes, duct sizes, and so on. I have no specific reference
to sizes, or performance of equipment, rather than sizes.
To describe the change between the contract drawing as
revised on the 4th of December, 1958, and the record drawings,
as revised the 31st of July, 1959, there is generally a massive
revision of the drawings, or the system, and this begins
primarily in the equipment room. Now, if you
can develop for yourself a picture of the building.
Dep.
It is an inverted figure "E." There are three
1/23/62
page 12 ) wings to the building, which extend south off of
a main stem, which runs east and west. The east
end being on Granby Street, and there is a corridor that runs
the transverse length of that building on the upper body of
the "E," and radiating corridors from that main corridor.
On the northwest corner of the building is a space, I don't
recall its first use, and directly out of that space on the west
side of the building and across the corridor there is another
space. Now, the drawing of 4 December, 1958, shows this
south space as being the total equipment room, containing
boiler, the chiller, the pumps and other equipment. The drawing revised 31 July, shows the boiler and fan equipment, and
so on, located in this northwest room, which is north of the
corridor. Now, this change was made necessary because of
space requirements, and so on. I assume that Mr. Hart's
initialMr. Legum: I object to any assumption on your part. All
I want from you is the summary of the basic differences between the two plans.
Dep.
The Witness : Again I think that any differences
I might describe would have to be based on
1/23/62
page 13 ) some assumptions, and my knowledge of the
situation.
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By Mr. Legum:
Q. Mr. Oliver, all I want is the summary of the differences,
not as to the reason why it was done. If Mr. Pilcher wants to
develop that, he may.
The Commissioner: I think that is what he is trying to do.
The Witness: I have a problem here, to try to describe to
you what took place. I have notes, but I would rather not
refer to them if I can avoid it. We are getting back on course.
A. The south space was not adequate to house the equipment, and this information that we got from Mr. Hart, and
that may or may not be Mr. Legum: I object to any testimony as to
Dep.
Mr. Hart.
The Commissioner: I understand that you are
1/23/62
page 14 ) objecting to any testimony about Mr. Hart because of his death. I realize that, but I think
your question directed to Mr. Oliver calls for a summarization
of the changes.
Mr. Legum: That is right, sir.
The Commissioner: And he must follow along as best as he
can to describe that to you. If there is any hearsay in there
that is pertinent, of course, it is up to the Court to strike it
out when the time comes. Go ahead Mr. Oliver.
The Witness: First of all, you know I must depend upon
people for information, and in so far as I am concerned information that came from Mr. Hart to us was direct information. So I would always reserve the right to refer to his
reports to use with respect to what took place.
A. This south space was not adequate for the equipment,
and the boiler room was located in the northwest space across
the corridor as is shown in the revisions. There
were other revisions, that took place. Pipe sizes
Dep.
in generally connecting the equipment were in1/23/62
page 15 ) creased in size, and those are reported on the revisions of the 31st. The distribution system itself,
and again I would like for you to go back and think about this
figure, consisted of a main distribution - now keep this in
mind. There are two systems involved. One is an air handling
system, consisting of duct work, and the second is a water
system for the transporting of chilled or hot water, depending
upon the season, and this figure. The corridor that trans-
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verses the connecting link is the stem of the whole system
of air and water. Then there are feeders. Now, on the scheme
of the 4th of December this was a single main, which took
its branch off the principal main extending to each :finger of
the "E," down the corridor of that :finger, and this line then
branched off to the exterior walls to a riser system which
supplied the room units with air and water. You must
remember that these are pan·allel systems. Now, the air system is duct, and the pipe system is for water. This took place
in the three :fingers. Now, the initial system, again with a
short length of six inch main for water, which is roughly well, scaling it from a diagrammatic layout and
mechanical drawings are diagrammatic, it runs
Dep.
about ten feet. The scheme as revised and report1/23/62
page 16 ] ed in the 31st revision was, as I said earlier, a
massive revision of the distribution system. This
transverse corridor is retained as the main system for air
and water, but the distribution from that point has changed
entirely. Instead of a single line feeding each wing, there are
two lines, meaning that the system of risers is now fed by
a system of six branch mains in lieu of a system of three
branch mains. This includes air and water. Now, I can not
tell you the reason for that change, but looking at it from a
plan standpoint it certainly improves the control of the
system, because of its diversity.
Mr. Legum: I object to that, if your Honor please.
The Commissioner: I think he is testifying to that as an
expert.
Mr. Legum: It is not responsive to my question. My question was to summarize the differences between
Dep.
the two plans, if your Honor please, without going
into an opinion from him.
1/23/62
page 17 ]
The Commissioner: Just one minute. One at a
time.

By Mr. Legum:
Q. Would you refer to your notes, sir. I am going to ask
you specific questions as to the differences between the "R-15"
and the revised plans of July 31st, 1959.
Mr. Pilcher: If it please the Court, I object to the interruption of Counsel to this witness. He asked for a general sum-
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mary of the differences between the two systems, and in the
middle of this general summary he cuts the witness off.
The Commissioner: Mr. Pilcher, :first I don't know whether
it was in the middle or towards the end, or towards the beginning. It was an extensive summary, I do know that. You may
take this witness on redirect, and if there is anyDep.
thing further you wish to bring out, the Commissioner will be very happy to hear it. We are try1/23/62
page 18 ] ing to get an answer to a specific question, which
I think was originally put by the Commissioner at
the last hearing when he asked Mr. Oliver to check, if possible,
and determine what was the difference in these two sets of
plans, and why was it necessary. Mr. Oliver has given a background on it to this point. I am going to let Mr. Legum go
ahead and ask his questions direct. When you get through,
why then we will go into further examination.
Mr. Legum: Would you rather adjourn now, your Honor,
it is going to be quite extensive.
The Commissioner: No, you have a witness on the stand.
I am not going to let my personal preference take precedence.
Let's carry on.

By Mr. Legum:
Q. Mr. Oliver, I refer you to "Exhibit C-7," which is the
revised plans of July 31st, 1959. I refer you to page 1, and
ask you what the capacity of the condensor water
Dep.
pump is shown as.
Dep.
1/23/62
page 19 ]
The Commissioner: May I make a suggestion
now? I gather from your question, Mr. Legum,
you are going to take each one of these items, and inquire
from Mr. Oliver.
Mr. Legum: Yes, sir.
The Commissioner: Wouldn't it be simpler, and save time,
if you merely asked Mr. Oliver, who is an architect, whether
the items listed on one Exhibit are different from the items
listed on the other Exhibit? Would you accomplish the same
purpose by doing that, and save an awful lot of time?
Mr. Legum: Yes, sir, but Mr. Oliver has been very particular in his answers, and I thought perhaps it would be easier.
The Commissioner: Well, ask him wherein they are
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similar, and wherein they are different. I am
Dep.
not trying to tell you how to examine, I am just
trying to expedite it.
1/23/62
page 20 )
Mr. Legum: Yes, sir.

By Mr. Legum:
Q. Is there a difference in the capacity of the condensor
water pump as shown in the two plans Y
A. Yes, sir.
Q. Now, what is the capacity of the condensor water pump
as shown in the revised plan of 31 July, 1959?
A. The change was from nine hundred (900) gallons per
minute with one hundred ten (110) foot head, to seven hundred
ten (710) gallons per minute with an eighty-five (85) foot
head.
Q. Alright, is there a difference in the capacity of the chilled
water pump - in the chilled water plans.
A. Well, it called for a one hundred foot head with three
hundred (300) gallons per minute with seventy (70) foot
head and five hundred fifty (550) gallons per minute.
Q. Is there a change in the secondary water pumps in the
plans?
A. Secondary water pumps were changed from
Dep.
eighty (80) foot head and six hundred (600) gallons per minute to eighty (80) foot head and
1/23/62
page 21 ) five hundred sixty-three (563) GPM.
Q. Is there a change in the primary air unit, or
dehumidifier, as shown in the two plans?
A. I didn't have that in my notes.
Q. Well, look at the two plans, and see if they are the same?
A. There is no ch&nge shown on this. That is the reason
it didn't appear in my notes.
Q. Then, the size capacity of the primary air unit in the
two plans is identical?
A. Well, one drawing on the 31st indicates 28,650 CFM.
The 4th of December, 1958, reports 28,650 CFM. All the
other data is the same, that is with regard to degrees, and
so on.
Q. Alright, now, is there a difference in the capacity of
the chiller in the two plans Y
A. I don't have that in my notes either.
Q. Well, look at the two plans and see if there is any
definite capacity of the chiller.
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A. Generally where there was a difference reDep.
ported I made a note of it. There is no change
reported here. The chiller is 750 gallons per
1/23/62
page 22 ) minute from 52 to 42 degrees, and that is the
same on both plans.
Q. Alright, is there any change in the two plans in the
cooling tower Y
A. No.
Q. Now, I refer you to page 4 of the revised drawings of
July 31st, 1959, and ask you if there is a variation between
the revised drawings on page 4 and the "R-15" drawings
on page 4 as shown in "Respondan,t 's Exhibit 15?"
A. Yes, sir. When I began my testimony I made the
remark that there had been a massive revision of the system,
and that massive revision is certainly shown on sheet 4. That
also goes back to my remarks that we had gone from a single
main in the corricor to a double branch system for each wing
of this building.
Q. Now, I refer you to page 4 of the revised drawings of
July 31st, 1959, which is known as "Complaintant's Exhibit
7, '' and ask you if there were certain omissions of air risers in
the revised plans of July 31st, 1959.
Dep.
A. The sheet No. 4 shows seven (7) air risers
were deleted. It also shows that seven (7) water
1/23/62
page 23 ) risers were deleted. It shows, too, that the room
units were increased from four hundred eight
(408) to four hundred twenty-one (421).
Q. Four hundred twenty-one what, sir?
A. Units. According to the drawings, there is some thirteen
units added to the job that were not reported on the contract
as drawn in December.
Q. I ask you if the same sheet No. 4 shows substantially
that the sizes of the air risers were decreased, rather than
increased.
A. It shows the sizes to be reduced, but I wouldn't call
that a drastic reduction.
Q. Now, is there a variation between the two plans as to
the size of the piping to go to and from the cooling tower and
chiller?
A. Yes, sir. That was changed from eight (8) to six (6).
Q. You mean it was reduced from the original plans of
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December 4th, 1958, from eight (8) to six (6) inch, as shown in
the revised plans?
Dep.
A. It was changed from eight (8) to six (6).
Q. I ask you if there is a variation in the size
1/23/62
page 24) of the piping to and from the secondary water
pumps in the two plans.
A. ·As I recall all of the piping within the mechanical spaces
themselves was increased in size.
Q. Well, you want to check on that?
A. You are referring to this schematic diagram on sheet
one (1), and this is the diagram that would give you the
indication of the sizes.
Mr. Pilcher: Would the witness refer to the.Exhibit Number?
The Witness : This is Exhibit No. '' R-15. ''
Mr. Legum: And the other is "C-7?"
The Witness: Now, the location of that would be on the
schematic pipe diagram on sheet one (1) for both Exhibits.
For example, the "Exhibit 15" is a drawing dated 4 December, it shows a four (4) inch main connecting the
boiler to the primary heating coils and the drawDep.
ing, ''Exhibit 4, ''the 31st of July, shows a five (5)
1/23/62
page 25 ) inch main for that purpose. The "Exhibit 15"
shows an eight (8) inch water to the cooling
tower on the roof. The "Exhibit four (4)," 31st July, shows
a six (6) inch piping.
The Commissioner: You don't mean ''Exhibit 7, '' you mean
page four (4), don't you?
The Witness: No. I guess this is "Exhibit 7," I am sorry.
All of this is in reference to sheet one (1) of the drawing.

By Mr. Legum:
Q. What do the two plans show as to the piping to and
from the secondary water pumps?
A. It shows six (6) inches.
Q. On what?
A. It shows six (6) inches on both diagrams.
Q. No change at all?
A. No, and then the schematic diagrams for
Dep.
"Exhibit 7," 31 July, shows an added valve bypassing the arrangement off of the hot water con1/23/62
page 26 ) verter. The "Exhibit 7," 31 July, on the typical
water and drain riser also shows valves added to
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show risers which would add some fifty (50) valves to the
job.
Q. What were the variations, if any, of sizes in the condensor water lines in the two plans 1
A. The drawing of the "Exhibit 15," for December, is not
too clear in designating the pipe sizes from the condensor.
From the valve on it shows eight (8) inches to the tower.
In this "Exhibit 7," the 31st of July, it shows six (6) inch
piping to the condensor, to the pump, and to the tower. It
also added a bypass arrangement, and from the diagram this
is a relocation of a motorized valve, the way I read the
diagram. There doesn't appear to be any great change of
sizes within the boiler room itself, except there has been upgrading of sizes connecting the primary heating coils, that is
pre-heat and re-heat coils.
Q. Mr. Oliver, other than the question which I have specifically asked you, for variations in the plans, are there any
other substantial variations in the two plans that I have
not asked you, and which you wish to point out to
Dep.
the Commissioner 1
A. Well, I think the principal variation, to me
1/23/62
page 27 ] the principal variation, in this thing is the modification of the distribution from a three (3) main
corridor to a six (6) main corridor, which follows the outside
walls of the building. The relocation of the equipment, that
is boiler, from this south room to the north room, and re
orienting the air handling equipment to permit the installation
of the boiler in this room, plus the addition of about thirteen
(13) room units to the job_.:.__ they seem to me to be the major
variations in the two systems.
Q. Mr. Oliver, I refer you to the specifications, which I
believe is "R-16," and ask you IT you yourself, not Mr. Hart,
but you yourself authorized a Worthington model chiller
to be installed in place of the Trane Centravac, or Carrier
type 19C, which is called for at lOB on page 7 of the specifications.
A. Well, I personally did not authorize any changes in
equipment.
Q. I didn't get that answer.
A. I said I personally did not authorize any changes in
equipment.
Q. My next question is: Did your partner, Mr.
Dep.
Smith, authorize any changes in the equipment
1/23/62
page 28 ] as shown on "R-15," the revised plans of December 4, 19581
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A. Mr. Smith did not.
Q. Then I take it that your office did not approve of any
changes in the equipment as shown on "R-15Y"
A. Well, now you are making an assumption.
Q. I am asking you a question.
The Commissioner : I think your question is worded so you
can get two interpretations of it, Mr. Legum.

By Mr. Legum:
Q. Is there any other partner in your firm other than yourself and Mr. SmithY
A. No, it is a two-partner business.
Q. Now, my next question is this: If neither you nor Mr.
Smith authorized the changes in equipment, then what was
the reason of your preparing, or sending out under your name,
the revised drawings of 31 July, 1959, which is identified as
"Exhibit C-7¥"
A. That drawing was issued on the advise and
instructions of James E. Hart, who was the
Dep.
mechanical engineer for the work, and if I might
1/23/62
page 29 ) supply some information at this point, with
regard to the approval of the equipment and so
onMr. Legum: I didn't mean to interrupt, but all I want you
to do is just respond to my question, sir, and then other
counsel may go into it on redirect examination.
A. Alright.
Q. Who prepared the drawings of 31 July, 1959Y
A. James E. Hart.
Q. And issued the drawings 1
A. The drawings were issued by James E. Hart.
Q. Well, how do you account for the fact that the name of
Oliver & Smith appears on "Exhibit C-7Y"

Mr. Pilcher: If it please the Court, we are getting back
into this argument between the owner and the architect and
the engineer, of which I say the contractor has no part of.
I want to continue my objection.
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The Commissioner: Well, I think it is perfectly obvious, Mr. Legum, that the plans here
Dep.
carry the designation of Oliver & Smith as
1/23/62
page 30 ) architects. I think the other part of your question
is argumentative.
Mr. Legum: Alright, sir, I will withdraw it.

By Mr. Legum:
Q. Now, I refer you to "Exhibit C-7," and there is an
arrow which says "Revised 2, or rather Rev." at the lower
right hand corner¥
A. Yes.
Q. And I ask you if that letter, Revised 2, not Revised 1,
appears at any place on the Fourth Revised Drawing¥
A. It does not.
Q. Now, how do you explain that, sid
A. Well, that is explained by the note itself, which says a
general revision. When a revision to a drawing - now,
this refers strictly to our practice, and practice varies, because
it is a personal property situation anyway. Our
practices for a general revision to make a single
Dep.
notation indicating that there has been a general
1/23/62
page 31 ) change across the face of the drawing. Where
there are specific changes, we note those across
the drawing to alert people who are involved to the specific
changes, and frequently in that little note above your title
block where the revisions are recorded, we are specific in
designating. In other words, if we change a bolt from a half
inch to three-quarters, we would be very specific in the size
change. That is an explanation for absence of the two revisions across the face of the drawing, because it is a general.
It is so broad that it would be virtually impossible to inventory
it across a set.
Q. Well, Mr. Oliver, wasn't there a specific change¥ For
example, in the condensor water pump, wasn't there a change~
A. There was. There was also a change in the pipe size.
There was a change in the boiler room equipment layout.
There was a change in the riser diagram. There was the
adding of valves. There were changes in the fan unit in the
lower right hand corner. On the original drawing it was an
isometric showing it coming in off the north side of the build-
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ing. This shows it coming in off the street side of
Dep.
the building. In essence, you may say that there
is virtually a revising of the entire phase of the
1/23/62
page 32 J drawing.
Q. Well, you testified that the chiller capacity
was the same capacity as the cooling tower, did you not?
A. I also testified that the whole boiler room arrangement
was revised, and the riser diagrams were changed. The
schematic diagram of the air handling equipment was re;.
visedThe Commissioner: Well, one time about the location and
general plan, and the other time about the particular type
and model of equipment. I draw your distinction clearly.
By Mr. Legum:
Q. Well, now, if your revised drawing of December 4th,
1958, known as "Respondent's Exhibit 15" - wherever
you made a change, you did put an arrow under designation
of Revised No. 1, did you not?
A. On the 4th of December?
Q. Yes.
A. The Revision 1?
Q. Yes.
A. To the best of my knowledge,
Dep.
Q. To the best of your knowledge you did?
1/23/62
A. Yes, to the best of my knowledge the Repage 33 J
visions under one (1) are reported specifically
on the drawing. There can be a slip of the pencil.
Mr. Legum: That is all I wish to ask him, your Honor.
RE-DIRECT EXAMINATION
By Mr. Pilcher:
Q. Mr. Oliver, I wish to refer you back to your letter of
October 15th, 1959, to Mr. Fine. In that letter you referred
to a letter of Mr. Hart's that you also sent Mr. Fine. Would
you read that letter that you enclosed of Mr. Harts.
Mr. Legum: I object to the question on the ground that
the letter of Mr. Hart would be hearsay, and would not be
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binding on Mr. Fine.
Dep.
The Commissioner : Why would that be other
than hearsay, Mr. Pilcher?
1/23/62
page 34 )
Mr. Pilcher: Because Mr. Legum is trying to
have Mr. Oliver send on the forwarding letter,
but not the contents of the entire letter. The entire letter
included something that The Commissioner: Well, wouldn't the contents of Mr.
Hart's letter be hearsay?
Mr. Pilcher: But I think that you will :find when Mr. Oliver
sends a letter to Mr. Fine the entire letter is proper to be
introduced.
The Commissioner: I will be very glad to see some authorities on that subject, but I looked it up the other day after you
folks left, and it seems to me that right now a letter from Mr.
Hart even though it is in the :files of Mr. Oliver would still be
hearsay.
Mr. Pilcher: But Mr. Oliver sends a letter to
Dep.
Mr. Fine attaching to it certain exhibits, or addenda, or other things. It all comes into being one
1/23/62
page 35 ) letter, and I would like for The Commissioner: You have a perfect right
to put it in over my Ruling so the Court may pass on the
correctness of my Ruling. If you wish to put it in that way,
you may do it.
Mr. Pilcher: I wish to put the letter in the Record.
The Commissioner: I am g·oing to sustain the objection by
saying I think the letter is hearsay, but this will be put in so
the Court may pass on the correctness of my Ruling.
Mr. Pilcher : Yes, sir.
The Commissioner: If you have that information, Mr. Oliver,
for the purpose of the Record and the Court, will you answer
the question?
A. Well, I have a letter, the transmittal, dated
Dep.
the 5th of October, signed Herbert Smith. It was
1/23/62
page 36 ) addressed to Mr. Fine with reference to the Law
Building air conditioning.
The Commissioner: Counsel is talking about what accompanied that letter pertaining to Mr. Hart.
The Witness: And this letter simply says that he is sending from Mr. Hart certified copies of descriptions of all equipment used in the air conditioning installation, except the
Worthington machine. This letter, which is dated the 2nd of
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October, 1959. We have the carbon in our files and the original
is in Mr. Fine's file.
The Commissioner: Who is it addressed to, and who is it
signed by?
The Witness: It is addressed to Oliver & Smith with reference to the Law Building, and signed by James E. Hart. The
letter says ''Gentlemen, herewith is a comparison
Dep.
of original and final sizes and quantities of risers
and run-out items, also enclosed are the certified
1/23/62
page 37 ) prints which are available. We have not yet received that of Worthington for the machine.''
Then the accompanying sheets, and there are two sheets
that accompany this, read, "Five inch air riser,'' and there
was none on the original scheme. On the revised scheme there
is one hundred feet. "Six inch air riser," on the original there
was one hundred fifty feet, and on the revised The Commissioner: Is this information that came from
Mr. Hart to you 1
The Witness: Yes. The revised scheme shows two hundred
feet.
''Seven inch air riser,'' not on the original, one hundred
feet on the revised.
"Eight inch air riser," on the original one hundred fifty
feet, revised eight hundred feet.
Dep.
''Nine inch air riser'' not on the original, fifty
feet on the revised.
1/23/62
page 38 )
"Ten inch air riser," one hundred feet on the
original, none on the revised.
"Three-quarter inch water pipe, copper," none on the
original, revised four hundred feet.
"One inch water pipe," and all of these are copper, original
five hundred fifty feet, revised six hundred eight feet.
''Inch-and-a-quarter water pipe,'' original three hundred
ten feet, revised eleven hundred sixty-five feet.
"Inch-and-a-half water pipe," original seventeen hundred
forty feet, revised nine hundred twenty-five feet.
"Two inch water pipe," original two hundred thirty feet,
revised one hundred thirty feet.
'.'Three-eighth inch run-out pipe,'' original thirty-one hundred seventy feet, revised forty-seven hundred sixty-five
feet.
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The Commissioner: Mr. Pilcher, you want all
Dep.
this in there?
1/23/62
Mr. Pilcher: Yes, sir.
page 39 )
The Commissioner: Very good.
The Witness: "Four inch flexible air ducts," original thirteen hundred fifty feet, revised eighteen hundred eighty feet.
"Run-out cabinet cover," original thirteen hundred fifty
feet, revised eighteen hundred eighty feet.
The performance date that was transmitted with this letter
covered the compressor pumps, and these pumps were the
condensor, chilled, secondary, and condensor air unit, fan,
sound trap, cooling tower, motor control center, pneumatic
control system. It also contained a copy of the original submittal data, and inspection certificates from the building,
and the boiler insurance company.
By Mr. Pilcher:
Q. Now, similarly, that was a letter of Mr. Hart
Dep.
attached to your letter of July the 22nd, 1959.
1/23/62
page 40 ) Would you refer to that letter?
Mr. Legum: Now, I object for the same reason. It is hearsay.
The Commissioner: I sustain your objection, and note Mr.
Pilcher's exception. Now, do you desire, Mr. Pilcher, this
information put in the Record?
Mr. Pilcher : Yes, sir.
The Witness: This letter of the 22nd of July, 1959, is our
letter of transmittal addressed to Mr. Fine, signed by Herbert
Smith, with reference to the air conditioner, Law Building,
Norfolk, Virginia. It states that he is transferring a letter
from James Hart. It is to advise that the work has been completed in accordance with the The Commissioner: You testified before about
that.
Dep.
The Witness: Yes, sir.
1/23/62
The Commissioner: What Mr. Pilcher wants
page 41 )
is what Mr. Hart says in his letter.
The Witness: Mr. Hart's letter of July the 20th, which
accompanied our letter of transmittal of the 22nd of July,
reads, ''Oliver & Smith.'' It is signed by James E. Hart.
''Gentlemen: We have examined the air conditioning equipment at the Law Building, and find that every design temperature is being maintained as follows: The water leaving
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chiller, forty-three (43) degrees, water to room units fiftyfive (55) degrees, air leaving main core fifty (50) degrees
saturated, air leaving fan fifty-five (55) degrees (:five degree
pick-up due to fan friction). The equipment is working as
it should, and the insulation is very good. The contractor has
been most cooperative. We have never seen a job in an existing building go in so smoothly, and with so few
Dep.
discrepancies to be called to the contractor's attention.''
1/23/62
page 42 )
The Commissioner: Of course my Ruling Mr.
Pilcher, on those two is based on the fact that Mr.
Hart is not here and cannot be cross examined. I think that
they are hearsay, and they have been put in over that Ruling.
The Court may pass on the admissibility of those two attached letters, and I will be very happy to see any authority
you have in the meantime. I will be very happy to change my
Ruling if you can show me any authority where I should.
By Mr. Pilcher:
Q. Mr. Oliver, you referred to a letter of August the 7th,
1959, to Mr. Fine. I believe in your direct testimony you stated
that there was some type of certification together with copies
of the drawings. Not copies of the drawings, which I presume
are with the Exhibit C-7, but what else was with the letter
of August 7th, 1959.
A. Let me see. Well, my .file apparently has been - it is
not complete with the transmittals on this letter
of the 7th of August. The two copies referred to
Dep.
have drawings requested, and are Exhibit 7. Now,
1/23/62
page 43 ) this letter from James E. Hart certifying completion of the contract is not in my .file.
Mr. Legum: I object to any assumption on this witness'
part.
The Commissioner : Well, I think he is just answering the
question.
The Witness: Well, I can only guess that that would be
in Mr. Fine's possession.
Mr. Legum: I object to his guessing.
The Commissioner : Well, don't let's guess.
By Mr. Pilcher:
Q. Mr. Oliver, you referred to a progress report. State
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whether or not that was a projection of the work to be done
under the contract.
A. There is a letter in my files somewhere that says what
has to be accomplished, and the date. I think that is a letter
from Mr. Hart.
Dep.
Q. Now, were they progress reports 7
A. Yes.
1/23/62
page 44)
Q. Could you give us the dates of those progress reports?
Mr. Legum: I object. If the progress reports are from Mr.
Hart to Messrs. Oliver & Smith, they are simply hearsay.
The Commissioner: Well, if Mr. Oliver himself knows if
the progress reports emanated from his office, and he knows
about them, I think he has a right to testify. Again, if it is
information that he obtained from Mr. Hart, whether verbal
or written, it would be hearsay.
A. These progress reports originated with Mr. Hart, and
copies were sent directly to Mr. Fine.
By Mr. Pilcher:
Q. Give us the dates of those progress reports.
The Commissioner : I sustain the objection to them, and
the only way that I know that you can get it into
Dep.
the Record is by the previous proceedure.
1/23/62
page 45 ) By Mr. Pilcher:
Q. Would you please, for the purposes of the
Record, state the dates of the Progress Reports?
A. Well, I will have to find them all. These progress
reports are filed in the general correspondence file, so it is
a matter of picking them out. There is one dated the 6th of
March, 1959, one dated the 16th of March, 1959, there is one
dated the 26th of March, 1959, there is one dated the 2nd of
April, 1959.
Q. What day?
A. The 2nd of April, 1959. There is one dated the 9th of
April, 1959, the 17th of April, 1959, the 24th of April, 1959,
the 4th of May, 1959, the 11th of May, 1959, the 19th of May,
1959, the 29th of June, 1959 - no, this is not an inspection
report. I am sorry. I don't find here any specific Progress
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Reports after the last date. To the best of my knowledge
there are no further reports, and certainly there are none
in this file.
Q. Mr. Oliver, in your testimony just now you were originally requested to summarize the differences in
the revised plans of December 4th, 1958, and the
Dep,
plans revised July the 31st, 1959. You, in your
1/32/62
page 46 J testimony, proceeded to describe the building and
the changes due to space requirements when you
were int~rrupted. I ask you now to continue your summary
of the differences.
A. Well, I think most of the differences have been covered
by the questions following that. I stated the major differences
in the revision was the method of distribution, which from a
three-lateral system to a six-lateral system, and the addition
of the thirteen window units,- not window units, but room
units. The addition of some :fifty (50) valves on the risers
at the foot of the risers. I think that generally that is the
description of the changes as reported in the drawings.
Q. State on the original plans of December 4th, 1959 when you stated it was a three-distribution system, where
did the distribution pipes run in regards to the :fingers of the
"E," as you described the building Y
A. Well, they go down the corridors. There is a single
branch. The air and water system go through the center of
the corridor then they branch off.
Q. And what was the revision Y
Dep.
A. Well, the revision took those branches deleted the twelve branches in each leg of it, and
1/23/62
page 47 J substituted two branches running down each outside wall.
Q. Is that true for each wing of the floor of the building.
A. Yes, sir.
Q. State whether or not, in your opinion, as an architect,
this would improve or detract from the efficiency of the system.
Mr. Legum: I object to the question on the ground that
we are dealing with a contract; and no question of whether
or not the contractor has complied with the contract.
The Commissioner: I think there is probably more to it,
Mr. Pilcher, than your question implies. I don't see how this
witness can testify as to whether change one or change thirteen, or what ever it may happen to be, would improve or
otherwise alter the effect, unless you also take into considera-
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tion that there was certain equipment changes,
Dep.
and there was certain changes in the method of
making the changes. So, I don't believe you can
1/23/62
page 48 } get at what you were driving at in that fashion.
If you want to revise your question I will sustain
the objection to the question as asked, because this thing is
a little too much involved. There has been so many different
changes indicated by defendant that the general question of
running the air conditioning along certain physical lines,
whether that would improve it, or not, I don't believe that
covers it.
Mr. Pilcher: I believe it would cover it to that extent. He
can answer the question in so far as the Record is concerned.
The Commissioner: I will sustain the objection.
Mr. Pilcher: I would like it to go in.
By Mr. Pilcher:
Q. Mr. Oliver, on the "E" on each floor you stated the
system originally called for a central distribution
Dep.
down the corridor, and that subsequently there
was installed the distribution system along the
1/23/62
page 49 } outside wall of each wing of each floor. Would
that revision improve or detract from the efficiency of the system?
Mr. Legum: I object to the question for the reasons previously stated.
The Commissioner: Same Ruling, Mr. Legum, because he
probably can answer that, taking into consideration the other
necessary changes that would be made.
The Witness: I would not attempt to answer that question
on the basis of engineering performance for the system. I
would make an observation, if I may.
Mr. Pilcher: As an architect?
The Witness: Well, as an architect I would prefer the sixlateral scheme over the three-lateral scheme, because it would
allow a greater control in the event there were
failures in the system. It would mean that you
Dep.
could isolate the differences much more readily
1/23/62
page 50 } than you could under the original design. As to
the direct performance as a mechanical solution
to the cooling and heating of the building, I wouldn't offer
a comment.
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By Mr. Pilcher:
Q. Well, Mr. Oliver, I refer you to the plans of December
4th, 1958, and the plans of July 31st, 1959, and all of the
changes and the differences in the two plans. Was the system
as installed an improvement over the original plans, or was
it a detraction from the original plans.
Mr. Legum: If your Honor please, I object to the question
as phrased as being ambiguous.
The Commissioner: I sustain the objection, as phrased.
By Mr. Pilcher:
Q. Was it a better system Y
Dep.
1/23/62
page 51 ]

The Commissioner: When you say ''a better
system'' you mean one which will operate mechanically betterY Is that what you meanY One which will perform betterY
Mr. Pilcher: I wanted him to express his opinion as an
architect as to which system would be better.
The Commissioner: Which one gives the better performance?
Mr. Pilcher: In his opinion, whether it be performance, or
any of these things.
Mr. Legum: Before his answer, your Honor, I wish to
object on the ground that the contractor is bound by the
contract documents.
·
The Commissioner: It may be, but nevertheless he is an
architect, and he may certainly give his opinion.
Dep.
Mr. Legum: Well, he states that he is not an
expert mechanically.
1/23/62
The Commissioner: Well, let's have him give
page 52 ]
his opinion insofar as he can.
The Witness: Well, I will have to go back and reiterate
that engineering wise I would make no comment. Architecturally, insofar as my concept of layout is concerned, I much
prefer the system as reported on ''Exhibit 7. ''
Mr. Pilcher: That is the one dated 31 JulyY
The Witness : Yes, and my reason for that preference is
that I think it gives a much greater control of the system
through its life as a mechanical devision, in that if you have
to isolate areas for one reason or another you don't run the
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risk of killing a whole wing of the building. You don't
disrupt or disorganize the activity of all the
people in that wing. From just a layout standDep.
point, and as an architect, I feel qualified
1/23/62
page 53 ] to make reference to layout. I would consider the
revised scheme the more satisfactory of the two.
I might point out that the revised scheme also provided valves
on those risers so they can be isolated, which the original
drawing did not provide. The original drawing gave no control over the individual risers, the water risers.
By Mr. Pilcher:
Q. Mr. Oliver, I believe you testified to the air unit on the
original plans, "R-15," as calling for a capacity.
A. From schedule, yes, sir.
Q. From the schedule?
A. Right.
Q. And at that time I believe that you also said that you
did not believe that there was a change in the revised plans.
I point to page one of "C-7," "Exhibit C-7," and ask you to
identify some figures here on the side, and ask
you if there was a change in the air capacity.
Dep.
A. On my earlier testimony I referred to a
1/23/62
page 54 ] column titled "Equipment Schedule." It did not
show any change. On the detail to which you refer
is this revised boiler room and air handling layout. There is
a note which reads ''Twenty thousand eight hundred (20,800) CFM, outside air." The equipment schedule reported
twenty-eight thousand six hundred fifty (28,650) CFM.
Q. Mr. Oliver, is that the only unit that handles the outside
air into this system?
A. To the best of my knowledge it is.
Q. So then there was a change?
Mr. Legum: We will object to Mr. Pilcher leading this
witness.
The Commissioner: You ask your questions and you will
get your answers.
By Mr. Pilcher:
Q. State whether or not on further inspection of the plans,
"C-7" and "R-15," if there was a difference in the primary
air unit.
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Mr. Legum: I object to the question on the
Dep.
grounds that this witness has referred to
1/23/62
page 55 ] the two plans, and expressly stated what the
equipment schedule called for, and what "C-7"
called for insofar as the left upper corner is concerned.
The Commissioner : I think we need all the light on the
subject that we can get.
By Mr. Pilcher:
Q. And if he over looked a notation on the plans, I think
he has a right to correct himself.
The Commissioner: I have Ruled on it.
Mr. Legum: I object to the last remark by Mr. Pilcher,
and ask that it be stricken.
The Commissioner: Now, gentlemen, let's both be senior
counsel like you are.
By Mr. Pilcher:
Q. Mr. Oliver, state whether or not all of the air
that is handled in this system is, or is not, outside
Dep.
airY
1/23/62
A. All of the air handled by the system Y
page 56 ]
Q. Yes.
A. I don't see how you could afford to handle all outside air.
Q. Primary air?
A. I don't know what you mean by that.
Q. Well, primary air.
A. Well, I don't know. You kind of throw me.
Q. Is that the only primary air system unit that you refer
to, as having a capacity of two thousand eight hundred (2,800)
CFMY
A. There is only one air handling unit on the job, and
under the schedule on the drawing of 31 July, it is reported
as a two thousand six hundred fifty ( 2,650) CFM cooling coil.
On the detail that you questioned me about it says twenty
thousand eight hundred (20,800) CFM outside air.

Mr. Pilcher: That answers me. That is all.
The Commissioner: Any further examination Y
Dep.
Mr. Pilcher : Yes, sir. One other thing excuse me.
1/23/62
page 57 J By Mr. Pilcher:
Q. Do you have a copy of AIA form A2 Y
A. I do not. The AIA changed those designations. The
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copy that I have, of course, is still the 1958 Edition, but the
desig-nations were changed. What you refer to as the "A2,"
is the same as A-201.
The Commissioner: Well, now, you had better state for
the Record what both of you are referring to, because I have
no AlA documents here except for the initial short form
for the construction contract.
The Witness: Mr. Pilcher was referring to the American
Institute of Architects document form A2, 1958 Edition. Now,
between the time of the issuance of that document The Commissioner: What is the nature of iU
The Witness: It is the general conditions of the
contract. Now, between the time we used the
Dep.
document in that set of specifications, and the
1/23/62
page 58 ) document that I hold in my hand, the AIA
changed their indexing system. Now, this is
identical to this document, except for the indexing.
Mr. Pilcher: I hand you an AIA form A2, Sixth Edition.
The Commissioner: As part of what Exhibit, Mr. Pilched
Mr. Pilcher: No Exhibit. I handed you a form consisting
of several pages.
The Witness: Yes, sir.
By Mr. Pilcher:
Q. Is that the same as is referred to under the general
conditions of "Exhibit R-16?"
A. Yes, sir.
Q. I would like to introduce this.
Mr. Legum: May I see it, sid
Mr. Pilcher: Yes, sir, you may.
The Commissioner: You say it is the same as
"R-16?"
Mr. Pilcher: No, it is the same as referred to in "R-~16. ''
The Commissioner: Very good. You are offering this, Mr.
Pilcher?
Mr. Pilcher: Yes, sir. I am offering it in evidence. It belongs
to my associate counsel Mr. Hollis: Your Honor, I am not associate counsel in this
case. Mr. Hart furnished that to me, and I have no objection
to that going· into evidence. I would like to retain a copy of it,
because Mr. Oliver said that he didn't have a copy.

Dep.
1/23/62
page 59 )

226

Supreme Court of Appeals of Virginia

Mr. Bholom M. Bhef!erman
The Commissioner: Any objection to it being
introduced, Mr. Legum Y
Dep.
Mr. Legum: None at all.
1/23/62
The Commissioner: It will be marked '' C-8,''
page 60 }
and of course, Mr. Hollis, any time you want to
duplicate it you may borrow it from this office.
Mr. Pilcher: That is all, now, if it please the Court.
The Commissioner: Is that allY
Mr. Legum: Yes, sir.
The Commissioner: May Mr. Oliver be excused Y
Mr. Leg'Um: A'S far as I am concerned.
Dep.
3/13/62
page 1 }

*

Dep.
3/13/62
page 4 }

*

*

*

*

*

Office of the Commissioner, Bank of Commerce
Building, Norfolk, Virginia, March 13th, 1962,
eleven o'clock A.M.
Met pursuant to the foregoing adjournment.

*

*

*

*

MR. SHOLOM M. SHEFFERMAN:
called as a witness on behalf of the defendant,
having been first duly sworn, was examined and testified
as follows:
DIRECT EXAMINATION

By Mr. Legum:
Q. Will you state your name, please!
A. Sholom M. Shefferman.
Q. Where do you live Y
A. I live in Bethesda, Maryland.
Q·. What is your occupation Y
A. I am a consulting engineer.
Q. And where do you have your office Y
A. In Washington, D. C.
Q. What is the name of your firm?
A. Shefferman & Bigelson.
Q. And what is the address of your office in
Dep.
Washington, D. C. Y
A. 2000 P Street, N.W.
3/13/62
page 5 }
Q. Now, where did you receive your education pertaining to engineering T
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A. At Cornell University, Class of 1946.
Q. And you graduated as whaU
A. With a BS in ME, Mechanical Engineering.
Q. And in what States are your licensed as a Mechanical
Engineer!
A. Virginia, Maryland, Pennsylvania, and the District
of Columbia.
Q. And what professional socities do you belong to¥ .Just
name a few that you belong to.
A. American Society of Heating and Refrigeration, the
National Society of Professional Engineers, and the Consulting Engineer's Council.
Q. Now, Mr. She:fferman, tell his Honor, for the Record,
some of the buildings, either commercial or residential,
that your firm and you have worked on in connection
with air conditioning and heating.
A. Well, in the past few years I would say that we have
done some engineering work on approximately
forty million dollars worth of building, between
Dep.
thirty and forty million dollars worth of build3/13/62
page 6 ) ings a year. Some of the prominent ones are
the Bender Building in Washington, which is
a ten million dollar building, the Tower Apartments, which
is the largest apartment building of its type in Washington, the "K" Street Professional Building, Farragut
Square Building, and many other apartment projects and
shopping centers, and schools.
Q. And in terms of tonnage and air conditioning, what
do these buildings range from~
A. They range from about three hundred to eleven hundred tons.
Q. And what is your age, Mr. Shefferman ¥
A. Thirty-five.
Q. Now, Mr. Shefferman, have you inspected the plans of
the Law Building under date of December 1st, 1958, as
revised on December 4th, 1958, and introduced in evidence
as "Exhibit R-15!"
A. Yes, I have.
Q. And have you examined the revised plans of July 31st,
1959, which have been introduced as "C-7~"
A. Yes, I have.
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Q. .And have you personally inspected the actual equipment that was installed by Kirk-Reid
Company in the in the Law Building?
A. Yes,I have.
Q. And when did you inspect the equipment as installed Y
A. About two years ago.
..·
·
Q. Now, have you made a list of the differences.. in the.
equipment which was actually installed, and the equipment
which was called for by these plans Y
··
A. Yes, I have.

Dep.
3/13/62
page 7 )

Mr. Pilcher: Excuse me, I would like to inquire as to what
set of plans he is talking about, which ·revision?··· · · ·· • :. ·
Mr. Legum: I am talking about "R-15," and also HC-7,"
both.

By Mr. Legum:

.-.
·:-i
Q. Now, I ask you if you have not produced the differences
between the plans and specifications and the equipment actually installed by means of this paperY
A. Yes.
Mr. Pilcher: If it please the Court, I object to the introduction of this. · It is ·not.
specific enough. It is headed, "Differences between plans and specifications and equipment
actually installed.'' I want to know what plans and speeifications he is talking about.
The Commissioner : Can't you inquire on cross examination Y I will overrule your objection, and note your :exception:.
This has already been marked "Respondent's Exhibit 25.''
Dep.
3/13/62
page 8 )

By Mr. Legum:
Q. Now, Mr. Shefferman, the plans known as "R-15" call
for what capacity of chiller, or compressor?
··
A. Three hundred twelve tons.
Mr. Pilcher: Excuse me, if it please the Court, I don't know
what "R-15" is.
The Commissioner: I hand it to you.
Mr. Pilcher: Are you talking about "Exhibit Number

R-157"
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Mr. Legum: Yes, sir.
Dep.
3/13/62
page 9 )

By Mr. Legum.
Q. Now, what is the maximum capacity of the
unit that was actually installed, as far as the
chiller is concerned Y
A. Two hundred sixty-six tons.
Q. Now, does the Worthington people make a unit, a chiller,
that has a capacity of three hundred twelve tons Y
A. Yes, they do.
Q. How many si~es larger is the three hundred twelve ton
Worthington unit than the one actually installed Y
A. Two sizes.
Q. And what is the difference in actual cost between the
unit that was installed, and the three hundred twelve ton
capacityMr. Pilcher: I object to that, unless he knows of his own
knowledge.
The Commissioner: I am assuming that he does know of
his own knowledge. If he is an expert, I assume he does know
of his own knowledge.
Mr. Pilcher: He couldn't know that as an enDep.
gineer. There is no way in the world, unless he
3/13/62
page 10 ) is from the Carrier people that he would know
the difference in the cost, or the Worthington
people.
The Commissioner: I can think of a number of ways that
the engineer could know the difference in the costs.
Mr. Pilcher: Only through hearsay.
The Commissioner: I overrule your objection, and note your
exception.
Mr. Legum: Answer the question.
The Commissioner: If he knows.
By Mr. Legum:
Q. What is the difference between the unit actually installed
and the three hundred twelve ton unit that should have been
installedMr. Pilcher: The only way he could obtain that
information is through hearsay.
The Commissioner: Well, we will save the point
page 11 )
for you, and I will be glad to hear your argument

Dep.

3/13/62
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on it later as to whether my ruling is incorrect. I think that
it is proper, and I have noted your exception.
By Mr. Legum:
Q. Answer the question, please.
A. $5,000.00, approximately.
Q. Now, what capacity does the "Exhibit R-15~' have for
the primary air unitY
A. 28,650 CFMs.
Q. And what is the capacity of the primary air unit actually installed Y
A. 20,800 CFM.
·
Q. And what is the difference in the cost between unit
installed and the unit that was called for by the ·plans Y
r_ ·

·

The Commissioner: Same objection, I imagine.
Mr. Pilcher: Yes, sir.
The Commissioner: Same ruling. I will be glad
to hear your argument on it later.
· _· - ·
Dep.
Mr. Pilcher: And I want to also add that-'the
3/13/62
page 12 ) last time he testified, he said, "$5,000.00 approxi-·
mately." Certainly that is improper. I don't want
him coming up with any approximations under any circum·
stances.
The Commissioner: Well, suppose you interrogate him on
Cross Examination on it.
.'
By Mr. Legum:
Q. Answer the question. What is the difference Y
A. $3,000.00.
Q. Now, what change, if any, was there between the number
and sizes of the high pressure air ducts as installed, and
those shown on ''Exhibit R-15 Y''
··
A. Well, there was seven. I believe there was 'seven less
risers installed and basically the main difference in the trunk
ducts was that the original plans indicated rectangular ducts,
which have to be welded and flanged. The circular duct work
was much less expensive to install, much smaller, as a matter
of fact. I believe the main duct coming out of the unit was
thirty-six inches in diameter, where it calls for
Dep.
a seventy-two by twenty-six, which is almost
double that size as far as area is concerned; It ·is
3/13/62
page 13 ) not quite double, that is the original plans showed'
a double size.
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Q. And what size and what difference in cost is there between what the air ducts as called for by the plans, and the
air ducts as installed Mr. Pilcher: May it please the Court, I certainly object
to any such testimony as this. Now, he is an engineer. He is
not in the duct work business. He has not figured the duct
work. He does not know the prices in this community, and he
is just pulling a figure out of a hat.
The Commissioner : Well, the Commissioner will rule, if
he knows from his own knowledge and his own experience,
that the testimony is proper. Now, if you reveal something
on Cross Examination that would indicate otherwise, I would
be glad to reconsider the ruling. I note that you made the
same objection, and the same ruling, and I note your exception.
By Mr. Legum:
Dep.
Q. Answer the question, please.
3/13/62
A. From my statement, and I include the water
page 14 J
mains which go with these ducts, and are attendant to them, about $10,000.00.
Q. Now, was there a change in the size of the main condens or water piping?
A. Yes, from eight inches to six inches.
Q. And what difference in cost, if any, was there by reason
of that change T
A. I have stated just the cost of the materials at about
$300.00. The labor would be approximately the same.
Q. Now, concerning the valves, what type was specified T
A. Jenkins, or there were other manufacturers.
Mr. Pilcher: Excuse me, I would like to know ''specified''
when, and where. The question is ambiguous. I object to it
as phrased.
The Commissioner: Just change the form of the question.
By Mr. Legum:
Dep.
3/13/62
page 15 J

Q. What type of valves were specified T
A. Jenkins valves.

Mr. Pilcher: I object.
The Commissioner: The objection is well taken.
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By Mr. Legum:
Q. In connection with ''Exhibit R-15, '' in it specifies A. Jenkins, or other equal type make valves, good valves.
Q. And that is found in the specifications Y
A. Yes.
Q. Now, what type of valves were usedY
A. American Valve Company.
Q. And what difference, if any, is there between the Jenkins
·
·
and the American Valve Company valves T
A. I would estimate, including the reduction in sizes in
some cases, from eight to six inches, as approximately:
$1,200.00.
.
.
. ..
Mr. Pilcher: Ag·ain I object.
The Commissioner: I understand. Suppose we
Dep.
consider your objection as a continuing objection,
Mr. Pilcher, but I am presently of the opinion that
3/13/62
page 16 } this witness, who has been qualified as an expert,
is entitled to give his opinion, since he is a· Consulting Engineer and so forth. He seems to be thoroughly·
aaquainted with the kind of work. It is accepted then, that
he would be entitled to give his opinion and give his estimates.
Mr. Pilcher: He can give an opinion on engineering work,
but he can not give an opinion on values.
·
The Commissioner: I will be very happy to hear you. You
make a note of it, and raise the point at the proper time. I
should think_ a consulting engineer would have -.to give you
opinion not only on equipment, but the cost of equipment.
Otherwise, I don't see how he could perform his job, but I
will hold it open and be glad to hear you from you later and
correct my ruling if it is incorrect.
By Mr. Legum:
.
_
__
Dep.
Q.
What
size
do
the
plans,
''Exhibit
R~15,
''
call
3/13/62
..
page 17 } for to the condensor water pumpY
A. 900 GPM at 110 foot head.
Q.. Is this the con.densor water· pump Y
A. Yes, that was what the plans required.
Q. And what was actually installed T
A. 780 GPM at 80 foot head.
Q. And what difference, if any, in the cost would that beY
A. About $200.00.
Q. Now, what difference, if any, is there in the pressure
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gauges, or balancing cocks on the discharge of the pumps as
required by the plans "R-15" and those actually installed T
A. There were no pressure gauges installed.
Q. And did the plans call for same T
A. Yes.
Q. And what difference, if any, in cost would that beT
A. I estimate about $100.00.
Q. Now, what do the specifications require as to the
installation of the duct and in the primary air unit
casing?
Dep.
A. Two inch thick foam glass.
Q. And what was actually installed T
3/13/62
A. One inch thick fiber glass.
page 18 )
Q. And what difference in cost was there, by
reason of that?
A. Approximately $400.00.
Q. Now, what do the plans and specifications call for as
to the capacity of the condensate receiver T
A. 200 gallons.
Q. And what was actually installed T
A. 24 gallons.
Q. And what difference, if any, in cost would that beT
A. About $100.00.
Q. Now, pertaining to the expansion tank at the top of the
stairway, at the penthouse, what did the plans call for as to
the size of the connection to the system T
A. The plans called for a two inch connection, and a four
inch vent through the roof.
Q. What was actually installed T
A. There was a one inch connection, and I do not believe
there was a vent.
Q. Now, what difference in cost would that beT
A. About $300.00.
Dep.
3/13,162
The Commissioner: Let me get some informapage 19 )
tion on this. You are speaking of Item 10 on ''Exhibit R-25; '' is that correct 7
Mr. Legum: Yes, sir.
The Witness : I am sorry. It has a one inch vent.
Mr. Pilcher: Now, if it please the Court, I object to the
witness testifying with regard to this list. He is not testifying
from his own knowledge.
The Commissioner: Do you want to be heard on that, Mr.
Legum?
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Mr. Legum: He is not testifying from this list. Besides, he
is testifying that he prepared this list.
The Commissioner: Well, I observe that this witness has a
copy of the list, which I have, and which I assume
Dep.
counsel has. When I say, "list" I am referring
to "R-25," and the testimony that I have heard,
3/13/62
page 20 } Mr. Pilcher, has been answers to Mr. Legum's
questions.
Mr. Pilcher: And he contradicted himself in answering;
relative to the expansion tank.
The Commissioner: Well, I don't know whether you call
that contradiction or correction, not trying to carry all this
stuff in your memory. I still think that your objection. should
be overruled, and I will note your exception.
By Mr. Legum:
Q. Mr. Shefferman, what type of cooling tower do the
specif!cations call fort
A. A Marlo type 19.
Q. What type of cooling tower was actually installed?
A. A Baltimore Air Coil Flexie Tower.
Q. And is that the same construction as was called for?
A. It is not.
Q. Now, "R-15," the plans, call for. what ·capacity of cooling tower Y
Dep.
A. 900 GPM, from 97 degrees to 87 degrees with
3/13/62
page 21 } 80 degree wet bulb.
Q. What is the capacity of the tower that was
·
actually installed Y
A. 786 GPM, from 97 to 87, with 78 degree wet bulb.
Q. Now, in terms of tonnage, what is 900 GPMY .
A. 300 tons.
Q. In terms of tonnage the tower actually installed is how
many tons?
A. 262, approximately.
Q. Now, what difference, if any, in cost is -there between
the cooling tower actually installed and that which .is called
for by the plans and specifications Y
A. $2,040.00.
Q. Now, what type of starter do the specifications call ·for?
A. They call for a reduced voltage starter.
Q. What type was actually installed Y
A. A Star Delta, open transition type.
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Q. And what do the specifications call for, for the starter

to the main air conditioning compressor to be?
A. Well, they call for it to have a 50,000 ampere
Dep.
interrupting
capacity.
3/13/62
Q. And does the starter actually installed meet
page 22 )
this requirement?
A. It does not.
Q. What requirement does it meet?
A. Let me say this: That was not indicated, and was not
specified by manufacturers, because they did not say what
it did meet.
Q. Mr. Shefferman, what difference, if any, is there in
the cost between the starters, as you have testified Y
A. Approximately $1,500.00.
Q. Now, what is the total amount of all the differences between what was called for on the plans and what was actually
installed?
A. $24,140.00.
Q. Now, Mr. Shefferman, the contract price wa:s $253,700.00,
and the ''Exhibit R-:15,'' the plans, call for a capacity of
312 tons, how much would that run per ton T
A. 312 tons?
Mr. Pilcher: Now, if it please the Court, I object
Dep.
to the question. The plans do not call for 312 tons.
3/13/62
The Commissioner: Let me have the stenogpage 23 )
rapher read it back.
Mr. Pilcher: Now, if he wants to give him a hypothetical
tonnage, why that is something· else, but he has made a statement that I think is improper.
The Commissioner: Read it back.
(Record was read back by reporter.)
The Commissioner: Now, let me hear your objection, please,
sir.
Mr. Pilcher: The plans don't call for any tonnage, if it
please the Court, and he has asked the question, ''If the plal:ns
call for 312 tons,'' as the phraseology of his hypothetical
question. There is nowhere in these plans that it does call
for 312 tons.
The Commissioner: Well, do you object to a hypothetical
question?
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Dep.
3/13/62
page 24 )

Mr. Pilcher: It is without foundation.
The Commissioner : Well, let's :find out by your
cross examination and by argument. I have no
way of telling now, because you have to have a
sufficient mass of testimony. I think the question should he
answered, if it is hypothetical, and if the question itself is improperly based on exhisting facts which are shown in the
previous ''Exhibits,'' then we can refer to the ''Exhibits'' and
indicate to that at the time of argument. I overrule the objection and note your exception.
Mr. Legum: I will rephrase it so that there will he no
question about it.
By Mr. Legum:
Q. Mr. Shefferman, the plans, "R-15," show the chiller
to have what capacity~
A. 750 GPM from 52 degrees to 42 degrees.
Q. And in tonnage, what capacity would that be¥
A. 312 tons.
Q. Now, the contract between Kirk Ried and Louis B.
Fine, which has been introduced into evidence. as
"R-1," shows that the total cost was $253,700.00.
Dep.
Now, I ask you, sir, how much would that be per
3/13/62
page 25 ) ton¥
A. Approximately $800.00.
Q. How mueh¥
A. $800.00 per ton.
Q. All right, what is the difference between the tonnage
actually installed in capacity and what the plans called for~
A. 46 tons.
Q. Now, if you multiply 46 tons time $800.00, approximately
how much would that run to¥
Mr. Pilcher: If it please the Court, I object to this line
of questioning, in that it is improper reasoning. I imagine I
will have to develop it further on Cross Examination.
The Commissioner: I imagine you will want to develop it
quite extensively on Cross Examination, but I thinkthe question itself is proper, if it is material. Now, I can tell later.
Go ahead and answer the question.
A. Approximately $37,000.00.
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By Mr. Legum:

Q. Now, Mr. Shefferman, I ask you if one of the
3/13/62
page 26 ) accepted methods in determining the cost of a

job, is the cost per ton of the capacity of the
chiller?
A. Yes.
Q. What is the approximate load limit of the building?
A. The load limit of the building?
Q. The cooling load T
A. The cooling load of the building Y
Q. Yes, sir.
A. It is approximately 300 tons.
Mr. Legum: You may examine, Mr. Pilcher.
CROSS EXAMINATION
By Mr. Pilcher:
Q. Mr. Shefferman, is your name S-H-E-F-F-E-R-M-A-NY
A. That is correct, sir.
Q. And you live in Maryland Y
Dep.
A. Yes, sir.
Q. And you are familiar with, you say, the
3/13/62
page 27 ) licensing of people in Virginia T
A. I am familiar with the licensing.
Q. Yes, sir.
A. I am licensed in Virginia, yes.
Q. How long have you been licensed in Virginia T
A. I believe since 1954. I think it was 1954.
Q. Do you have the same license now that you had in 1954?
A. Yes, I should.
Q~ You have never changed your license T
A. No, sir.
Q. What particular technical degrees did you receive Y
A. Bachelor of Science in Mechanical Engineering.
Q. You received no further degrees in engineering, other
than the four year college Bachelor of Science Degree·T
A. That is correct.
Q. What school did you say you attended T
A. Cornell University.
Q. Are you familiar with your license that you .have from
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the State of Virginia Y
A. I have it right here.
Q. May I see it, please Y
3/13/62
page 28 )
A. This is the card that we have every year.
This is not the actual printed license.
Q. This card represents that you have paid your annual
five dollar registration fee Y
A. Yes, or whatever it is. I think it is $5.00.
Q. This card does not show the type of license that you
·
actually hold, does it Y
A. I don't believe so. I think it says, "Professional Engineer," on there.
Q. There are various kinds of Professional Engineers'
Licenses, are there not Y
A. Oh, yes.
Q. Do you know what type of Professional Engineer's
License this is that you hold Y
A. Heating, ventilating, and air conditioning.
Q. Heating, ventilating, and air conditioning¥
A. Yes.
Q. Would that have certain initials on it, like H. V. A. Y
A. Something like that. I don't know. I don't have the
certificate with me. I don't know what it would say on it.. It
has been quite a while since I have look~d at
it.
Dep.
Q. I have here a roster of engineers of the
3/13/62
page 29 ) Commonwealth of Virginia as of 1959, and I
understand that yours has not changed since
thenY
A. That is correct.
Q. Would you please look up your name in this, and tell
me, for the record what, apparently, the type of professional
engineering licenses that you have Y
Dep.

Mr. Legum: Your Honor, I object to the question on the
ground that there has been no introduction into evidence of
this booklet. There has been no foundation for questioning
this witness by some booklet that he is offering to show:
The Commissioner: Well, the simple question is what type
of license do you hold. Now, I am not interested in what any
booklet shows, one way or the other, unless it has been some
official booklet that has been introduced.
The Witness: Heating, Ventilation, and Air Conditioning,
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That is what my District license says, where I was
originally registered. I had reciprocity.

3/13/62
page 30 ] By Mr. Pilcher:
Q. Now, in the Commonwealth of Virginia,
what do you hold 7
A. Well, as far as I know, I say it is the same thing.
Mr. Legum: Well, I have to object to the booklet.
The Witness: I can't remember, it should be the same thing.
Mr. Legum: Well, let his Honor pass on it.
The Commissioner: Well, you are attempting to prove, Mr.
Pilcher, from a printed record from the State of Virginia,
that he does or does not hold the proper license Y Suppose his
name is not even listed in there, what would that indicate Y
Mr. Pilcher: Let's cross that bridge when we get to
it.
Dep.
The Commissioner: Well, I don't think that it
3/13/62
is a proper question.
page 31 ]
Mr. Pilcher: Let it go in for the Record.
The Commissioner: All right, very good. Answer the question so that the Court may decide whether my
ruling is correct.
Mr. Pilcher: Could you repeat it, please 7
By Mr. Pilcher:
Q. I hand you a Roster of the Office of Engineers. It is
a Booklet of the Commonwealth of Virginia, and I ask you
to look in that booklet and determine, from that, what your
professional engineering license consists of.
The Commissioner: I think, Mr. Pilcher, what you want
him to determine is what the booklet indicates, not what it is,
but what is listed in the book. That is what you want, isn't
iU
The Witness: After my name it say, H & V.
By Mr. Pilcher:
Q. Now, will you look in the front part of the book and
ascertain from the Table of Contents what H. N.
V. means!
Dep.
A. It says, "Heating & Ventilating Engineer."
3/13/62
Q. And what is the description of the Propage 32 ]
fessional Engineering License immediately above
thaU
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A. Heating & Air Conditioning Engineer.
Q. So you are a Heating & Ventilating Engineer, you ·are
not a Heating & Air Conditioning Engineer; is that correct,
according to your license in the State of Virginia Y
·
A. I am a professional engineer,. according to this.
The Commissioner: The Record doesn't show what ''this''
means.
The Witness: "This is the Commonwealth of Virginia,
Department of Professional Occupational Registration. This
identification card was issued to the individual named hereon
with renewal of certificate to practice profession or occupation named hereon until the date show, December 31st, 1962.
Professional Engineer Number 1700. ''
By Mr. Pilcher:
Q. And you have testified that there are various degrees
of Professional Engineers; is that righU
A. Yes, I am not competent in all phases of
Dep.
engineering.
Q. And so the Commonwealth of Virginia, then,
3/13/62
page 33 J has limited you to Heating & Ventilating EngineeringY
.
A. I think it is. a question of terminology only. I am an
Air Conditioning, Heating, Ventilating, and Air Conditioning Engineer.
Q. Not in the State of Virginia,
A. Well,Q. Isn't that correct Y
A. It has H & V here.
Q. If you had been an Air Conditioning Engineer it would
·
have been H & A, would it not Y ·
A. I don't know.
Mr. Legum: I object. That is not within the realm of this
witness.
The Commissioner: I sustained your initial objection, and
all this is being put in over my ruling, so that i£ my r:uling
is not correct, the questions will be answered by the witness.
·
Mr. Pilcher: If it please the Court, I call for his
Dep.
license. If it please the Court, he has a license,
3/13/62
and I call for his license. He does not have it with
page 34 J him, but I call for it to be produced.
The Witness: This identification card was issued to-
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Mr. Pilcher: I don't know what he is reading, if it please
the Court, and I call for his license.
The Commissioner: Let's proceed, gentlemen.
The Witness: I don't have it with me.
Mr. Pilcher: Can arrangements be made so that we can
have itt
Mr. Legum: If your Honor please, I object to that. Mr.
Pilcher can get a certified copy by Court Order, from the
Department of Registration if he pleases.
Mr. Pilcher: I can also get it from this witness.
Dep.
The Commissioner : There are various ways to
get it, Mr. Pilcher.
3/13/62
page 35 )
Mr. Pilcher: He is a professional, and he says
he has a license. I want to see the license. The
one way is that we just hold up the work until he gets it.
Mr. Fine: We object to holding up the work, as Mr.
Pilcher says.
The Commissioner: I am not going to, to use your expression, "hold up the work." If you want a copy, there are ways
for you to obatin it.
Mr. Pilcher: And one way is for the Court to rule that
he has to produce the license.
The Commissioner: Well, the Commissioner is not going
to rule that an out-of-State witness has to go up to Washington and get his license and bring it back to the State of
Virginia.
Mr. Pilcher: It is their witness and it is up to Mr. Legum to
get it here if I call for it.
The Commissioner: Well, if you gentlemen
Dep.
want to stipulate something between you, that is
3/13/62
page 36 ) your priveledge.
Mr. Legum: I am not stipulating anything, your
Honor.
By Mr. Pilcher:
Q. Mr. She:fferman, the testimony you have given up to
this time, you have limited your testimony completely and
entirely to some plans, and I hand you some plans and ask
you to identify them, please, sir.
The Commissioner: The "Exhibit Number" is marked on
the other side.
Mr. Pilcher: I want him to identify them, not by the ''Exhibit Number."

242

Supreme Court of Appeals of Virginia

Mr. Sholom M. Shef!erman
By Mr. Pilcher:
Q. You are an engineer, are you not?
A. Yes.
The Commissioner: Let Mr. Pilcher show that the role
that he just handed the witness is marked with
Dep.
an "Exhibit Number."
Mr. Pilcher: If it please the Court, I want
3/13/62
page 37 ) him to identify it according to the way an Engineer would identify it.
The Commissioner: But before he does that, the Com'missioner wants the Record to show what the role was that
was handed to the witness, by "Exhibit Number," because
it does have an "Exhibit Number." That is so the Court will
know what the witness is looking at.
Mr. Pilcher: It is "R-15."
The Commissioner: Good. Go ahead and answer. the question.
A. I just want to take a minute to see what I am looking
at here. There appears to be two sets in here, two sets of
plans. There are two sets of mechanical, one an earlier date.
There are two sets of mechanical plans for air conditioning
for the Law Building in Norfolk, Virginia, Oliver and Smith
Architects.
Q. Will you please identify that? You say, ''Two sets of
plans,'' will you please identify one of these sets
of plans?
Dep.
A. Well, this one, with the Revision Number 1,
3/13/62
page 38 ) is dated 4 December, 1958, and the other one has
no Revision date on; it.
Q. Now, what sheets comprise the first set of plans that
you were talking about?
A. Sheet 1, 2, and 4. I don't know what happened to 3,
but it is not in there.
Q. That consists of one set of plans?
A. Yes, it appears to.
Q. What consists of the second set of plans?
A. There are four sheets here, 1, 2, 3, & 4.
Q. What consists of the second set of plans?
A. Well, it is the same type, except of an earlier date.
Q; What do you mean, "The same thing?"
A. Well, this is an earlier set. It is not as complete a set
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as the one there, except for the fact that there is a sheet
number 3 in here, and that doesn't have one.
Q. So you have two complete sets of plans. What is the
date of the first set of plans'
A. These are not complete. The first set is not
Dep.
complete. The revision date, the latest date, is 4
December, 1958.
3/13/62
Q. How many sheets do you have in that set
page 39 )
of plans1
A. In the first set, or the one I have just told you about,
4 December, 19581
Q. Is there a duplication of sheets~
A. No, in this set there are three sheets.
Q. And in the second set of plans there are a duplication
of the three sheets in the first set of plans~
A. There is a duplication, except that it does not have
the Revisions.
Q. In other words, what sheets are duplicates with the exception of the Revisions~
A. One, two, and four.
Q. So you have a set of plans, if I understand it correctly,
plus a set of plans with a Revision 1
A. Yes, sir.
Q. And all of them together are designated "Respondent's
Exhibit 15 ~ ''
A. Yes, I assume that is true. Yes, "R-15."
Q. They are all attached together~
A. Yes.
Q. Your testimony as of this time bas been
limited to those sheets of paper only; is that
Dep.
correct?
3/13/62
A. Well, no.
page 40 )
Q. What else have you studied and based your
testimony on, so far 1
·
A. Well, there was a set of plans that was revised at a
later date than this, plus I visited the building.
Q. And then, is that all you have based your testimony on'
A. Well, knowledge of my own from other jobs that I
know of.
Q. And is that everything you have used, then, to base your
testimony on, so far T
A. Well, yes.
Q. So, therefore, you did not base your testimony on these
specifications?
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A. Yes, of course, the specifications are included. Well, you
hand me this (indicating). The specifications are part of the
plans, and are considered part of the plans.
Q. So you want to change now and add specifications?
A. Yes, the specifications are part of the plans.
Q. Is there anything· else you want to add 1 .
Dep.
A. Well, in obtaining estimates, I checked prices
for materials just as you would in any estimate.
3/13/62
page 41 )
Q. You did not know the prices of your own
knowledge~

A. I had to check these with the various supply houses.
Q. And they told you?
A. Well, I had catalogues in one case, in most cases.
Q. But you did not know these prices as a result of your
own knowledge~
A. Not all of them; that is correct.
Q. And part of those prices were hearsay 1
A. I assume that that is the terminology.
Q. Now, what prices were hearsay7
Mr. Legum: I object to the question as phrased.
The Commissioner: I sustain the objection to the question
as phrased. If you want to ask him what prices he obtained
from some other source, that is all right. I don't think the
witness should testify as to what is or is not hearsay..
By Mr. Pilcher:
Q. Which prices did you obtain from some other
source, other than your own knowledge~
A. The price of pipe, the price of valves. These,
of course, are things which change, from day-to~
day, and week-to-week. I thought I had a sheet in here. Basically those were the things and the cost of the air conditioning
units, the primary air conditioning unit.
Q. You are talking about the chilled
A. No.
Q. How do you know the· price of the chiller 1
A. Because I know this from previous work.
Q. Who told you the price of the chiller from previous
work?
A. I have known from many times that we have estimated
jobs. We must estimate work, and costs in a good many of
the jobs that we do. I know the approximate cost of a chiller
is about $125.00 a ton, or thereabouts. It would vary .. ·
Dep.
3/13/62
pag'e 42 )
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For this job at forty to forty-five more per ton, it would be
something around $5,000.00 more.
Q. But you don't know that to be the actual cost difference,
but you only roughly approximate itT
Dep.
A. This js an approximation of my own, from
knowledge from other jobs.
3/13/62
page 43 )
Q. Would you say that was speculated cost T
¥~· Legum: I object to that as phrased, it is calling for an
opmwn.
The Commissioner: I didn't get that word.
Mr. Pilcher : Speculated.
The Commissioner: I don't know what the question means.
Mr. Pilcher: Well, it is a good question.
The Commissioner, I am sorry. I don't follow the attorney
on it. If you are speaking percentage over plus or minus, I
can't understand it. I don't know what you mean by ''speculative.'' J don't know whether the witness does, but I am sure I
don't. Could you be more specific T
Mr. Pilcher: I will rephrase it.
By Mr. Pilcher:
Q. Let's go into the cost, Mr. Shefferman, of
Dep.
air conditioning units, chiller, and so forth.
3/13/62
Do you have just what you might say, "a rule
page 44)
of thumb cost,'' to base the cost of a chiller on¥
A~ When you say, ''rule of thumb,'' you mean - Yes, that
is what this is. That is why I say, "Approximately." I don't
know the exact cost. The only way I could possibly get that
would be to get it from the manufacturer.
Q. For him to tell you¥
A. To tell me the exact cost, like anybody else would do.
Q. And when you say that the cost of the chiller would be
$5,000.00 less, you do not know that to be an actual fact,
accurately¥
A. When you say, "accurately," you mean- No, not to
the dollar. I don't know that to be to the dollar.
Q. Now, I hand you an "Exhibit, C-7," together with
another set of plans that you have previously been testifying from, "R-15."
Will you show me where, on those plans, it calls for 312
tons capacity for this building?
A. It says, "Chiller, 750 GPM from 52-
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Q. No, sir. I am not asking for that.lwant you
Dep.
to show me where it 3/13/62
page 45 }
Mr. Legum: I object. I think he should let him
finish his answer.
The Commissioner : I won't let counsel answer. I think you
should let him finish his answer.
Mr. Pilcher: I want him to show me, on the plans, where
it calls for 312 tons.
The Commissioner: Well, I am suggesting that you don't
cut him off.
Mr. Pilcher: I want him to put his finger on the. plans and
specifications other than coming up with a lot of figures.
The Commissioner: I am going to hear his answer. _Now,
if his answer isn't what you desire, then you inquire agai~,

A. 750 GPM, from 52 degrees to 42 degTees, is physi(l;ally
312 tons, no matter which way you cut it. It is just
Dep.
that there is no other thing that that can be. ':.
3/13/62
Q. Is there any place on those plans•-'that calls
page 46 } for 312 tons capacity?
. ·
·· ' · · · ·
A. Any place else on the plans T
Q. Is there any place on the plans that calls for 312 t<>ris
capacity? ·
·· ·
A. Other than that Y
Q. Well, I don't say that that calls for it, but is there any
other place on those plans that calls for a 312 ton ca:pacity?
. ·
A. Where it sa;y, '' 312 tons Y'' ·
Q. Three, one, two, dash t, o, n, s.
· .. ,
A. (No audible response.)
Q. You are referring, I believe, to "Exhibit C-7?" •
A. Yes.
Q. And there is also an "Exhibit R-15?"
A. Yes.
.
.· .. : .. ·.
·.:
Q. Is there anyplace on "R-15'' that calls for three,. o,ne.,
two, dash, tons Y
· · . . · · . · · ··
A. Where those words appear in that manher, Y()~ II1ean.?
Q. Yes.
· · · · •. ··. ··
A. I don't believe so. We still :have thi; same
Dep.
750 GPM from 52 to 42, on here, though. .
Q. Do you know of an-ypl'J..ce in the ·sptlci:fica'"
3/13/62
·· · ·
page 47 } tions that calls for that?
A. I will have to check. Under the· water· chilling unit, it calls for Trane Centrivac or Carrier 190~ ..·. , .
:j•
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It does not call for any capacity.
Q. On the plans, "R-15," these are the blue-prints here,
are they not¥
A. Yes.
Q. And on the plans of "Exhibit C-7," is there any difference in those plans as to the capacities of the chilled
A. Let me check that again. I think that I remember that
there is only - No, there is not. They are the same.
Q. Do you know the Worthington compression ratios¥ Are
you familiar with them Y

Mr. Legum: Now, if your Honor please, I object to the
question, unless he refers to what unit of Worthington that
he has in mind. He just states, "Worthington."
The Commissioner: I am going to allow the
question, if Mr. Pilcher propounds it.
Dep.
The Witness : You mean with the one that was
3/13/62
page 48 ) installed?

By Mr. Pilcher:
Q. Are you familiar with the Worthington equipment?
A. Oh, yes. I am familiar with Worthington equipment.
Q. Are you familiar with the capacity, various capacities
of Worthington equipment?
A. Oh, well. Yes, they make units from 100 tons up to I don't know how far, but considerably above the 312 ton
level.
Q. Are you familiar with the type of pieces of Worthington
equipment that actually are installed in this building?
A. Yes.
Q. Have you inspected itT
A. Yes.
Q. Is there a designation of the Worthington equipment
that is specifically installed in this building?
A. I have it here. (indicating) I can't remember myself.
Q. You have it here in your records?
Dep.
A, Yes. It is a model number E period, D
3/13/62
page 49 ) period, thirty, N period, A period, sub three, F,
sub two, hermetic.
Q. And what is the capacity of that?
A. It has a maximum capacity of 266 tons with 42 degrees
water.
Q. Do you have any statement from the engineers of Worth-
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ington Company that you base that on, or did you do that as
a result of your own examinations~
A. I have here the information prepared by the Worthington Corporation, and Instruction Manual which indicates on
there·
Q. Now, where did you get that manuaH
A. From the Building Manager.
Q. What Building Manager~
A. Of the Law Office. I got it from the owners.
Mr. Pilcher: I would like to introduce that into evidence,
if it please the Court.
·
Mr. Legum: We have no objection to that sheet going
in.
Dep.
Mr. Pilcher: The whole Manual.
Mr. Legum: I have no objection to that sheet,
3/13/62
page 50 ] but I object to the whole Manual.
Mr. Pilcher: This is the owner's manual~
The Commissioner: I thought a few moments ago you
objected to any manual that came from the manufacturer as·
hearsay, and now you want to introduce it.
Mr. Pilcher: I do not object to any testimony that came
from the owner's manual.
The Commissioner: I think whatever sheet he is referring
to can be introduced, or a copy of it. I can't see the purpose
of the whole manual, though.
Mr. Pilcher: I want the whole manual in.
Mr. Legum: I object to the whole manual.
The Commissioner: All right, if you object to it, I am
going to rule that that is not material. The sheet,
Dep.
if you want to, may be introduced. The sheet-from
3/13/62
which he was testifying to, it is available to you.
page 51 ]
Mr. Pilcher: I think that I am entitled to. have
the whole manual go in, even over the objection
of counsel.
The Commissioner: Well, I can't agree with you.
Mr. Pilcher : I am going to note an exception.
By Mr. Pilcher:
Q. Mr. She:fferman, you discussed the primary air unit as
installed, as compared with the one specified.
The Commissioner: May I interrupt you one moment in
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order to keep the Record clear? Mr. Pilcher calls it a
"manual," but I have never seen it before.
Mr. Pilcher: Neither have I.
The Commissioner: This book, which Mr.
Pilcher wants introduced and that he says he has
Dep.
never seen, appears to be under cover of Worth3/13/62
page 52 ) ington Corporation, and in quotation marks, on
the opening sheet, it refers to an operation instruction manual, Kirk Reid, Inc., for the Law Building,
Norfolk, Virginia. It has certain code numbers, and models
pertaining to refrigeration. I think that is sufficient to
identify it for future reference, in the event that the Court
wants to pass on it, or pass on the correctness of my ruling.
Now, go ahead with your question.
By Mr. Pilcher:
Q. Now, excuse me, Mr. Shefferman, what type of chiller
machine was specified on the plans, and I refer you to C-7
and R-15!
A. It was just the capacity that was given on there.
Q. It wasn't a specified model of a manufacturer? Wasn't
a specific model of a manufacturer also designated¥
A. No place on here.
Q. Will you look on "R-15¥" And see if there was a
specificDep.
3/13/62
page 53 )

Mr. Legum: I think for the Record he ought
to say what that is, your Honor.
The Commissioner : For the Record, you were
referring to "C-7," and now the question is propounded with reference to "R-15."
The Witness: In the equipment schedule, all it states is
the capacity, and in the specifications it says Carrier type
190, or Trane Centrivac.
By Mr. Pilcher:
Q. Now, do you have any knowledge of what the capacity of
that Carrier type would be¥
A. 19-C. I believe they make that in - anywhere from
100 to 1,000 tons, or thereabouts. That is just a type. That
is not a specific unit, nor is a Trane Centrivac.
Q. You, then, deny that those plans call for a specific
machine, a 19C, or Trane Centrivac ¥
A. In the equipment schedule-
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Q. I ask about all those plans. There are several pages of
those plans, Mr. Shefferman Y
A. Yes, here you are right over here on the plans. It says,
''Carrier 19C4E.88.''
Q. And what does that mean Y
Dep.
A. That is a designation for a particular model
number which would give you the capacity, and
3/13/62
page 54 ) so forth. It is a type 19C., size 4E.88.
Q. Do you know what the tonnage of that. size
is Y
A. Not off hand. I don't know. I would have to look at a
catalogue.
Q. Let's go then to the primary air unit.

Mr. Legum: Excuse me, for the Record, may he say what
plan he is looking at¥
·
The Commissioner: "R-15," I think that is in the Record.
By Mr. Pilcher:
Q. When you testified, relative to the primary air unit,
Mr. Shefferman ~
A.. Yes.
Q. You had, I believe, the plans available for you Y
A.. Yes.
Q. And the plans that were available to you are now avail.:.
able, and are you familiar with them, "R-15," and "C-n"
A. Yes.
·
Dep.
Q. And you have the plans, "C-7," available
to you as much as two years ago~
3/13/62
A. (No audible response.)
page 55 }
Q. When you made the inspection, I believe~
A. I believe I did, yes.
·
Q. Will you look at the "Exhibit C-7," and tell the Com;t
what the primary air unit is rated at on those plans?
A. 28,650.
Q. Has there been a restriction in those plans in where that
is reduced to 20,800?
A. Yes, on the - Well, let me say this. On this air
designator coming in here on fresh air, it shows 20,800, coming
in here over the louver.
Q. And what would that mean to you~
A. That would mean that this is the amount of air coming
into the unit.
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Q. And that would be a revision of the earlier plans~
A. On the earlier plan it did not show that; that is correct.
The Commissioner: And when you say, ''earlier,'' you
are referring to The Witness: I am sorry, "R-15."
Dep.
By Mr. Pilcher:
3/13/62
page 56 )
Q. And as an engineer, as you are licensed,
would that be a revision of the "R-15"- Would
the "C-7" be a revision of the "R-15~"
A. In the equipment schedule, no. This happens to be a
small revision here, but I don't think that that has anything
to do with it.
No, the equipment schedule has not been changed.
Q. Well, then, what would this change be on the side of
those plans 1
A. It would be a change in the amount of air coming in to
that unit.
Q. You are saying that that would not, then, be a change of
the size of the unit?
A. Well, there would be some question.
Q. Now, we go next to the number and sizes of the high
pressure air ducts.
A. Right.
Q. Are you familiar with the cost of duct work in the City
of Norfolk, Virginia Y
A. I am not thoroughly familiar with the cost
in Norfolk, Virginia, tnat is true.
Dep.
3/13/62
Q. On what basis would you estimate the cost
page 57 ) of the duct work in Norfolk, Virginia?
A. I took it on the basis of what we have in
Washington, with a slight variation.
Q. So you do not know what it would cost to change the
duct work in the City of Norfolk, Virginia Y
A. To change the duct work?
Q. The price that you gave the Court is a very rough
approximation?
A. It is my estimate; that is correct.
Q. And that is a rough estimate?
A. To the best of my ability.
Mr. Legum: I object to the question as phrased.
The Commissioner: No, it is a perfectly proper question.
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He says, "Is it a rough estimate?", and he can answer it.
I assume he is a consulting engineer.
By Mr. Pilcher:
Q. And you have no idea of tbe-costofthe duct
Dep.
work in this community, do you Y
A. I know that it is not too much different from·
3/13/62
page 58 ) the Washington area.
Q. But that is all?
A. That is it.
Q. Well, are you familiar with it on a Union basis?
A. Well, I am saying this. In Washington, taking it on a
Union basis - I mean taking the Washington duct work on a
non-Union basis would give me a Union price, or thereabouts
down here. In other words, it is cheaper non-Union.
Q. And what did you use as a basis of your figures Y
A. My experience in this type of work. I have done many
buildings such as this.
Q. Now, as for these risers, or high pressure air ducts, are ·
the air ducts, as installed, reflected on "Exp.ibit c~n"
A. Yes.
·
Q. Insofar as the air ducts concerned, would you say that
the "Exhibit 0-7," is a revision of the "Exhibit R-15Y"
A. Yes.
Q. Let's go to the main condensor water piping. Will you
refer to "Exhibit 0-7" from your testimony? You said .
that there bad been a change. Is the main con-·
Dep.
densor water piping as installed, as shown on
"Exhibit 0-7?"
3/13/62
page 59 )
A. That is correct.
Q. Would that be a revision of "Exhibit R15Y''
A. Yes. Let me make sure again. Yes.
Q. Let's go to the valves. What seems to be the difficulty
with the valves, Mr. She:fferman Y
A. The Jenkins, or equal type valve, is much better built,
more expensive than the valves which were installed~
. .
Q. Well, let's rule out the cost of the valves, Mr. Sbe:fferman. Let's find out about the material. .
A. The quality of the construction of the American valves
- The American valves tend to leak, because they are not as
well made. They are not as well ground. The seats are not
true. The bonnets tend to crack. The packing leaks and
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what have you, much more frequently and much more so
than a Jenkins valve. The thickness of the material Q. When did you inspect this building?
A. About two years ago.
Q. Could you give us a more accurate date than that?
A. May 13th, 1960, two years exactly.
Q. How long had the equipment been installed
been installed as of that timeT
Dep.
A. From my knowledge I don't know exactly.
3/13/62
Q. Did you observe any cracking or leaks about
page 60 J
these valves, about the packing Y
A. I don't remember.
Q. If you had seen any leaks around the valves, wouldn't
you have noted that, so you could testify about it today?
A. Not necessarily. I was looking to see what materials
were different from what had been specified.
Q. And if you found a material that was different, and that
was not functioning properly, wouldn't you have been happy
to make a note of it and tell us about it Y
A. Not necessarily.
Q. Well, the fact that you don't recall it would indicate,
wouldn't it, that they were functioning properly at the time
you inspected them?
A. No, it wouldn't necessarily indicate that at all.
Q. But insofar as you know, they were functioning properly.
A. I don't know if they were, or if they weren't. I just
don't remember. I wasn't looking for that.
Dep.
Q. What were you looking for?
3/13/62
A. To see if the materials were different from
page 61 J what was specified, and shown on the plans.
Q. If the valves installed were working properly, wouldn't they be equal to those specified?
A. No, they would not.
Q. Would there be any difference in the metallurgical quali-

ty?

A. Possibly. I don't know that the bonnets and packing These American valves, when they are in use, the defects
show up. It is conceivable under the first installation that
they are all right, and when you try to tighten them down they
crack, and when you shut them off the water still goes through
them.
Q. Now, how many valves are installed Y
A. Between twenty and thirty valves, that I am talking
about.
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Q. Can you tell specifically how many valves are involved Y
A. I don't remember exactly.
Q. Therefore you don't know how many valves would have
to be replaced, do you Y
Dep.
A. I counted them from the plan, yes. I don't
have those figures with me.
3/13/62
page 62 ]
Q. Did you count the number of valves in the
installation Y
A. You mean physically installed, not from the plans Y
Q. Yes, sir.
·
A. No, I did not.
Q. So you don't know, then, how many valves would have
to be replaced, do you? You don't know how many there are,
and so you don't know how many to replace Y
A. No, that is correct.
Q. Did you see each of these valves?
A. I saw - Yes, I think I noted in my letter that there
was one Jenkins valve installed in the boiler room, or equipment spaces. There was one Jenkins valve for some reason.
It had been installed, and all the rest were American.
Q. And do you have any idea of the size of these valves Y
A. Most of them would be six inch.
Q. How much does a six inch valve cost?
A. How much does it cosU
Q. Yes.
A. I know that the difference in cost between
Dep.
Jenkins3/13/62
page 63 ]
Q. I want to know how much.
A. Approximately $126.75.
Q. For an American valve Y
A. I check it with the manufacturer.

Mr. Pilcher: I object to that as being hearsay.
· The Commissioner: You asked for it.
Mr. Pilcher: I ask the Court to disregard it.
The Commissioner: You are making your objection to itT
Mr. Pilcher: Yes, sir.
The Commissioner: I will overrule your objection and note
your exception.
By Mr. Pilcher:
Q. Is your figure that you testified to, of $1,200.00, based on
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what somebody else told you for the valves T
A. It is based on the difference in cost between
Dep.
the two types of valves.
3/13/62
Q. And did somebody tell you what those costs
page 64 J
were?
A. Yes, I must say that they did.
Mr. Pilcher: I want to, then, renew my original objection
to the value of the difference in cost.
The Commissioner: I think you had a continuing objection
on that.
Mr. Pilcher: Yes, sir, as being hearsay.
By Mr. Pilcher:
Q. Shall we go then, to the condensor water pump, Mr.
Shefferman. Will you look at "Exhibit C-7" and tell me
what type, or size, condensor water pump is called forT
A. 780 GPM at 85 foot head.
Q. How many feet headY
A. 85 feet is what it says.
Q. What is installed?
A. That is 760 GPM with 80 foot head.
Q. How did you arrive at the size of the water
pump that is actually installed?
Dep.
A. I believe I read that. It was read off the
3/13/62
page 65 ] name-plate on the pump.
Q. Did you run any tests on that pump to
determine what the size of the pump is T
A. No, I did not. That is physically impossible in the
present conditions, as they stand.
Q. So anybody could put any nameplate on there and you
would be up here testifying that that was an actual fact,
would you noU
A. If you put it that way, that is the only way I can tell
what the pump size is, by what is on the nameplate.
Q. Do I take it then, Mr. Shefferman, that your whole
testimony here is based on what you read down there at the
site in the Law Building?
Mr. Legum: Your whole testimony as to what, Mr. Pilcher,
as to the pump T
The Witness: It is based on that, plus the shop drawings
that are submitted by the various manufactur~rs. I don't
think we had one on that pump.
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Dep.
By Mr. Pilcher:
Q. So, you don't know of your own knowledge,
3/13/62
page 66 ) what the size of that condensor water pump is T
A. Well, when you ask me that, you mean have .
I personally run a testT I don't know what you consider my
own knowledge. I mean, what is anybody's knowledget
Q. Have you run a test on that pump, or similar pump T
A. No, sir. I have not.
Q. So you don't know the capacity of that pump under
any circumstances T
A. I know it only by the representation of the manufacturer, and by the fact that this manufacturer is known to be
a reputable manufacturer and would not put a fictitious number or pump size on a pump.
Q. So your testimony is what you read on the pump?
A. That is correct.
Q. And I can go down there and do the same?
A. Yes.
Q. And anybody else can go down there and do the sam~?
A. That is correct.
Q. So long as there is no expert testimony Dep.
The Commissioner: Well, there is a question .
3/13/62
page 67 ) for the Court to pass on, as to whether he is an
expert, or not.
The Witness : I would say that I don't know whether you
would be able to - No, I would say, no. I think that most of .
the people in this room wouldn't even know which pump it ·
was, or what a pump was when they walked into the boiler
room. You would have to know what a pump was to find it, ·
and then you would have to know what it was to find it. No,
not just anybody could go down there.
By Mr. Pilcher:
Q. But anybody who located that pump, could read on the
insignia, or the nameplate on it, what you are testifying to,
and you are not basing your ···
The Commissioner: One question at a time, please. Don't
make a dual question.
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By Mr. Pilcher:
Dep.
3/13/62
page 68 )

Q. Isn't that true?
A. What was the first parU

Mr. Pilcher: Read it back, Mr. Reporter, please.

(The Record was read back by the Reporter.)

A. Yes.
Q. Did it require any of your engineering training for you,
or your engineering qualifications, to be able to testify as to
the condensor water pump Y
Mr. Legum: If your Honor please, I wish to object to this
question as not being material on the ground that ''Exhibit
R-24, '' which refers to the Invoices and Purchase Orders of
Kirk Ried, pertaining to this particular pump, expressly calls
for this particular capacity, and that is not an issue involved
in this case.
The Commissioner: Well, I will overrule your objection.
If Mr. Pilcher thinks that it is material, we will let him ask
the witness.
The Witness : Yes, I would say so, that the average
person wouldn't know what they were reading or
Dep.
looking at, if they went down there. I mean, a
3/13/62
person not qualified.
page 69 ) By Mr. Pilcher:
Q. But after you found out where this pump
was, is that the extent of your engineering ability and training, that was to be able to locate the pump?
A. The extent of my ability and engineering knowledge
was to locate the pumps Y Of course not.
Q. Is that as much of your engineering qualifications that
you called on to be able to testify that this pump was a 780
GPM at 80 foot beaU
Mr. Legum: Your Honor, I object to the question as calling
for an opinion, and argumentative, and I don't understand The Commissioner: It is probably argumentative, but I
am going to allow it.
A. Is that all it took me Y
Q. Was that the extent of your engineering qualifications
used.
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A. In determining the capacity of the pump?
Q. Yes.
A. Once I found it, you mean?
Dep.
Q. Yes.
3/13/62
A. I mean, I think that that was the big part,
page 70 J
to find the pump and know which pump it was,
because my looking in the boiler roomQ. That took an engineer?
A. But anyone who could read, once they were led to it
could read it.
Q. How did you come up with - What did you do. to
arrive at any $200.00 value? Where did you get that figure?
A. By talking to a pump manufacturer.
Q. So you were told?
A. Yes, I was.
Q. You did not know of your own knowledge?
A. No.
Mr. Pilcher: I wish to renew my objection, and call the
Court's attention my previous continuing objection to the
testimony, as to its value.
By Mr. Pilcher:
Q. Would you please refer to "Exhibit C-7,"
Dep.
relative to pressure gages, and balancing cocks,
and show us where those plans call for· them?
3/13/62
page 71 J
A. "0-7" does not show any.
Q. Could you please refer to "Exhibit R-15;"
and tell me where pressure gages, or balancing cocks are called
for? You may refer to the specifications too. I didn't intend
to limit you.
A. Well, here it is here (indicating). Typical pump piping.
Well, maybe it is on here too, for that matter. Yes, here it is.
It shows a pressure - I am sorry, I missed this 'oil "C-7."
It is on " C-''7," and it is also on "R-15."
Mr. Leg11m: Will you refer to the sheet number?
The Witness: It is on sheet one of both, and is the .same on
both, and shows a gage and a balancing cock on a typical pump
which means that this is the way that every pump should be
piped.
·
The Commissioner: And for the Record, it is in the top
righthand corner of the sheet.
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Dep.
3/13/62
page 72 ]

The Witness: Yes, it was rolled over the first
time. I knew it was on here, but I couldn't find it.

By Mr. Pilcher:
Q. Now, what is the difference between a pressure gage or balancing cockY
A. Well, a pressure gage indicates what the pressure is,
and a balancing cock is used to adjust the pressure in the line.
Q. And do you now testify that there are no balancing
cocks at all in this jobY
A. That is correct?
Q. And there are no pressue gages at all?
A. There were none at the time I was there.
Q. How much does a balancing cock cost, of a sufficient
size to fit that building?
A. I must admit that in that statement, that was only for
the pressure gages. I had forgotten to include the balancing
cock, if that is what you are getting at, but a balancing cock
of a six inch size is probably worth somewhere around $120.00
or $130.00.
Q. Do you have any idea what the costs are Y
A. I don't know for a fact.
Q. Do you know how much a pressure gage
costs?
Dep.
A. I don't know for a fact. I don't have those
3/13/62
page 73 ] figures with me.
Q. And how many should have been installed?
A. One set, that is a pressure gage and a balancing cock
on each, - the discharge of each pump, and that would be well, let's see. We have one, two, three, four. It would be
four pumps.
Q. Where would they be located in relation to the pump?
A. They would be right on the discharge side, that is the
water coming out of the pump, as the way it is shown on this
detail.
Q. How far from the pump could it be in the line and be
effective?
A. Well, as long as it was in that line and within the boiler
room, and as long as you didn't occur any additional pressure
drop in the piping so that you would know what the pressure
was, it wouldn't be too critical, as long as it was•somewhere in
the boiler room before it was joined with another pipe. In
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order to measure the pressure of the discharge
of the pump, that is where it would have to be.
Q. Now, we are going to the question of the duct
3/13/62
page 74 ) insulation. Where are the primary air unit cas~ .
ingsY
A. Just one casing. That is in the air handling equipment
room. That is where the unit is, in the basement. It is in the
basement.
Q. I want to get, Mr. She:fferman,A. It is in the boiler room.
Q. It is in the same room with the boiler Y
A. I believe it is right next to the boiler, in the same room.
Q. Are you familiar with the north and south relationship Y
A. Not really.
·:~'.
Q. Are you familiar with the corridor that heads from the
elevators in the building· to Randolph Street?·
A. I think I know what you mean, yes. I am looking .at' it.
Q. As you go down that corridor, and towards Ran'rl;olph
Street, you are going, I believe, in a northerly dirE;JctiqD:_;
Then, would this be on the side of the corridor, or in a roorri
on the west side of the corridor?
A. It would be on the east side. I don't know
Dep.
where Randolph Street is, and I assume that 3/13/62
page 75 ) Is this Randolph Street out here? (indicating)
Q. Yes.
A. This is the corridor, and this is the chiller in here (indicating), and that is Randolph Street (indicating) Y
Q. Yes.
A. Then it would be at the east side of the corridor. Pardon'
me, if you would. I have to· catch a :five thirty plane. We had
better get this ticket changed.
Dep.

Mr. Pilcher: So far as I am concerned, he can catch a five
thirty plane if he wants to, but we want to :finish this testimony.
The Commissioner : You are going to :finish this testimony.
~~

.

.

Mr. Fine: Yes, sir.
By Mr. Pilcher:
Q. Are you familiar with the effectiveness of :fiberglass
insulation as against foam-glass insulation Y
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A. I believe the two inches of foam-glass is
Dep.
considerably more effective than one inch of fiberglass, but it would depend entirely on the density
3/13/62
page 76 ) of the two materials, and there would be so many
different densities, and this would determine how
much two inLhes of foam-glass is better than one inch of
fiber-glass.
Q. Are you familiar with the density of fiber-glassY
A. The density that is there? No, but the foam-glass is a
fiber in itself. It must have a fiber barrier applied, and it is
by no means as effective as the foam-glass.
Q. Does this have a fiber barrier Y
A. I believe there is a fiber barrier, but it is by no means
as effective as foam-glass, because that is a barrier in itself.
Q. I want you to refer to "C-7," and ask you if there is
a change there relative to fiber:-glass and foam-glassY
A. Between that and "R-15" you mean?
Q. Yes, sir.
A. No, there is no difference.
Q. Now, how close is that duct work to the wallY
A. I don't remember.
Q. Will you explain to us how that duct work leaves, and
what piece of equipment it leaves, and what piece
of equipment it goes to, that you are discussing and
Dep.
calling· the primary air unit, in your testimony Y
3/13/62
page 77 )
A. This casing includes the fans, that is the
primary air unit is the fan, and the casing which
includes the coils, and so forth. The spray unit, spray pump
and what have you, they all go together to make up the primary air handling unit.
Q. Well, where does that duct start from, what piece of
equipment does it start from Y
A, The duct starts from the fan. Actually, that is the
supply duct. Now, the fresh air duct comes into the intake
side of the u.nit, and the intake unit emanates from the discharge side of the fan, and it is indicated by a flexible connection to the coils, and that duct goes out and down.
Q. Well, now, physically located, Mr. Shefferman, the priJp.ary air unit is in this east room that you were talking about?
A. Yes.
Q. Now, does that duct work go up ~.l) the ceiling?
A. Yes.
Q. Does it go to the side wall?
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A. Well, I don't remember. I am looking at this plan. I
believe it goes the way it shows on this plan, butT
Dep.
can't remember exactly. It comes out of this room
and down the corridor.
3/13/62
Q. That is all the primary duct work?
page 78 )
A. Yes, that is right.
Q. Is it enclosed with the ceiling?
A. I believe so, yes, sure. It is enclosed.
Q. Did you take those enclosures down?
A. No, I did not.
Q. So you don't know what is up under those enclosures,
do you?
A. I have not made my comment on what is in the duct
work. I haven't commented about the duct work. That is
just the casing.
Q. Didn't you comment on the duct insulation Y
A. On the casing, I believe is what we said in the primary
air handling casing, is all.
Q. What have you been talking about there?
A. The duct insulation on the primary air unit casing.
That is the unit itself. It has nothing to do with the supply
duct work. In other words, we call the duct insulation ....:.... it is
on the casing. That is the only place that it appears.
Dep.
Q. Well, what do you mean? I am just stupid, I
don't know what you are talking about. What are
3/13/62
page 79 ) you talking about? Duct insulation in the primary
air unit casing? What does this word "casing"
mean?
A. That is the sheetmetal housing which holds all the
components of the primary unit, that is the re-heat, pre-heat
coils, that is the chilled water coil, the dehumidifier coil, which
includes a sump and a pump on the side, and the fan,• and
so forth.
·
Q. And that is what you said Y
A. That is correct. It has nothing to do with any of the
duct work. This does not require that the duct work be in-'
sulated.
Q. And did you take any of the insulation off to determine
what the depth of it was Y
A. Yes, it was about one inch thick.
Q. Which piece of insulation did you take off?
A. I don't remember. I believe it. was - I just don't remember.
Q. You took a piece off?
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A. Yes, it was fiber-glass, one inch thick. This was called
for on the manufacturer's detailed drawing, if
Dep.
I remember. It was one inch thick.
Q. And it was installed in accordance with the
3/13/62
page 80 ) manufacturer's specifications~
A. I assume it was.
Q. Who was the manufacturer that specified this~
A. Marlo. You mean that specified it, or supplied iU
Q. I suppose whoever supplied it, or specified it. It would
have been an item that was supplied by the manufacturer?
A. Yes.
Q. Now, what piece of equipment is called for on the plans,
"C-7~"

A. It calls for a primary air unit, 28,650 CFl\L
Q. Has there been any change on thaU
A. Yes.
Q. Reducing it to 20,800 ~
A. Yes.
Q. And that would be a change, or revision of the plans,
of "R-15," would it noU
A. That is correct.
Q. Now, let's go on then, to this condensate
receiver.
Dep.
A. Yes.
3/13/62
Q. Is that an expansion tank~
page 81 )
A. No.
Q. Is that what I would know as an expansion tank~
A. No, this is a tank - when the boiler tank produces
steam, the steam goes in a pipe over to the heating coil and
through that coil air is blown to go into the building, and it
becomes warm air. As the air goes through the coil, it condenses steam and water, then drains out of the coil into a
tank where it is stored until the boilers are required to have
this pump pump it back into them to produce more steam.
That tank is just a reservoir for water as it comes out of these
coils.
Q. Does this boiler that we are now using, I presume it is
separate from the air conditioning fans for the installation.
A. WellQ. It is tied in, but it is a separate section!
A. Well, yes.
Q. It is the heating unit, and not the air conditioning unit!
A. Yes.
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Dep.

Q. What would be the advantages of having a
200 gallon tank as against a smaller tank T

3/13/62
page 82 )

Mr. Legum: If your Honor please, I object
to the question because if the plans and specifications call for a certain capacity, and they put in a smaller
capacity, I don't think it would be proper to state the advantage.
The Commissioner: I am going to allow the question. Go
ahead, sir.
·
A. Well, it would tend to prevent overflow of the condensate to the system and wasting of water on heat-up in
particular. When the system first comes on, initially- when
it has been shut off a night and you turn it on on a cold
morning, you get a sudden flow of condensate, a very rapid
flow, and not an abnormal flow of condensate. The tank, if
it is not large enough, will tend to let the water out of the
vent connection where it is not supposed to go. It will go
out there, and that allows more water to enter the boiler,
which is deleterious to the boiler itself.
Q. It would not necessarily have a result of causing the
boiler to blow up'
A. Oh, no. It could not cause the boiler in
Dep.
itself to blow up.
3/13/62
Q. And approximately, from your engineering
page 83 ) and heating qualifications, what is the capacity of
the boiler~
A. From memory I don't know. I would have to check that
with the information. It appears to me that it was specified.
I don't remember. I can't comment on that. I don't have
that in my head. I think it was on the plans.
Q. Can you refer to the plans and tell us the water capacity
of that boiled
A. No, I cannot. I have no way of knowing that. I have the
manufacturer's literature, but that doesn't show it either.
You have to contact the factory for that information.
Q. Do you know how many gallons of water would condense on starting it up at a given time 1
A. I do not have that information available.
Q. It would not be more than twenty-four gallons condensing on a start-up1
A. I don't know. I would have to do some calculations to
determine that.
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Q. Can you say that it would be more than twenty-four
s-allons capacity~
A. I don't know. I would have to check this. I
Dep.
have not calculated that. I can't say.
Q. Can you say that what the complainant's
3/13/62
page 84 ) "Exhibit C-7" says relative to the size of this
condensate receiver that you have mentioned?
A. "0-7?"
Q. Yes.
A. 180 GPM, 15 pound discharge, 200 gallon receiver.
Q. And there has been a change in the plans, "C-7," as
against the plans '' R-15 ~''
A. I don't believe so, no.
Q. Now, shall we go into this question of the expansion
tank at the top of the stairway. Would you look at your plan,
"C-7," and tell me what the size pipe that is that feeds that?
A. Two inch.
Q. Has there been any change of that~
A. No. You mean from "R-15?"
Q. Yes.
A. No.
Q. You say both the plans call for a two inch pipe feeding
the expansion tank?
A. Yes.
Q. And what do the plans call for insofar as
"0-7" is concerned, as for the vent through
Dep.
the roof?
3/13/62
A. Four inch.
page 85 )
Q. And you say there has been no change of
that?
A. That is correct.
Q. Now, I call your attention to the cooling tower. I ask
you to refer to the plans, the revisions designated by "C-7,"
and I ask you what capacity is on those plans~
A. 900 GPM, 97 degrees to 87 degrees at 80 degree wet
bulb.
Q. And is there any change from the original plans?
A. No, that is the same.
Q. You are sure of that~ There is no difference in those
plans on the cooling tower?
A. The cooling tower on "R-15" is 900 GPM, 97 to 87, at
80 degree wet bulb.
Q. And nowhere on the plans, "Complainant's Exhibit 7,"
i:-: there any change on thatT
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A. No.
Q. Does it show where that cooling tower is to be located Y
A. On both plans, on the roof.
Dep.
Q. Does it show where on the roof it is to be
located Y
3/13/62
page 86 )
A. It just says, "at roof." Wait a minute,
yes. Here it is on the plan. It shows the partplan on the northwest corner of the roof. The cooling tower
is shown on the northwest corner on both plans.
Q. Is that where it is located Y
A. I don't remember. I just don't know the directions. I
can't tell you.
Q. It is located on the roof?
A. It is on the roof. I just don't remember· where.
Q. Do you know where on the roofY
A. I can't say. I just don't remember. I couldn't spot it
for you with any degree of accuracy.
·
Q. How do you know the capacity of the cooling tower that
is installed Y
A. I have checked the manufacturer's submittal on it.
Q. Did you run a test on this cooling tower to determine
the capacity?
A. I did not.
Q. Have you run a test on a similar cooling
tower to determine the capacity?
Dep.
3/13/62
page 87 )
Mr. Legum: I object, if your Honor please, to
the question on the ground that "Exhibit R-22,"
which was introduced without objection, shows the capacity
of the cooling tower as installed; as by the Purchase Order Of
Kirk Ried Company, Inc. That matter is not an issue. I don't
see the relevancy.
The Commissioner: Are you objecting?
Mr. Legum: I object on the grounds that it is not material.
It is not a matter in issue.
The Commissioner : All right, I am going to allow it. Go
ahead, Mr. Pilcher.
By Mr. Pilcher:
Q. Does this cooling tower, as installed, have a capacity
plate on it?
A. I believe so. I can't remember. I think it does, but I
don't remember.
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Q. Is that the source of your information, as to its capacity~

Dep.
3/13/62
page 88 )

A. I don't remember where I got this. This was
two years ago, and I really don't remember.
Q. If you got it from another source, what
other source would you get it from, other than

the nameplate~
A. Let me check a minute.
Q. What source did you use~
A. I did get- I must have gotten it from the nameplate,
because here are my rough notes made on 3-13-60. I meant on
the 14th before. I believe I got this from the tower, because
these are the notes I made here.
Q. Does it take an engineer to :find this towed
A. I would say so.
Q. Is there anything on the roof that would confuse you
if you were looking for this tower, anything else up there
that is similar to it~
A. I don't remember. It is conceivable, but I don't remember whether there is or not.
Q. Give me any information that you may have relative to
the quality of a Marlo type cooling tower.
A. Well, the type that was specified calls for abestos cement
siding and basically this is the main difference. This is impervious to all elements.
Q. Is there any wood in that Marlo type cooling
tower¥
Dep.
A. Yes, I believe that is a wood-filled tower.
3/13/62
Q. Is it subject to :fire¥
page 89 )
A. Not if it is inside. There is very little way
that :fire could g·et in there, if the outside of the casing is
:fireproof.
Q. It could burn up¥
A. Oh, wood will burn. It is possible that that wood 1s
treated, though.
Q. Is the type of tower there :fireproof¥
A. I don't remember whether that has a wood :fill in it, or
not. I c.an check.
Mr. Pilcher: Well, I object to you testifying from something else.
The Witness: I don't remember.
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By Mr. Pilcher:
Q. But if you know of your knowledge and want to refresh
your memory, that would be permissable.
A. Well, I can't remember.
Q. In layman's language, that someone other an engineer
can understand, what is the difference in those two
Dep.
towers physically~
A. Well, basically one is an all steel tower, the
3/13/62
page 90 J other has an asbestos cement siding.
Q. Which is the all steel tower~
A. The Flexi-tower. The one that is installed, and the basic
difference is that the one is smaller than the one specified.
The one installed is much smaller than the one specified.
Q. Is there any difference in weight as between the two
towers~

A. I don't know. I have not checked that.
Q. Is there any difference as to the size, physically, as to

height and width~
A. I have not checked that.
Q. Do you know~
.
A. I don't know. I have only checked capacities.
Q. What does the capacity difference mean in layman's
language~

A. Well, in other words, the cooling tower is the necessary
adjunct to the entire system. It is part of the system that saves
you the water. In other words, rather than run city water
through the chiller - in other words, starting at
Dep.
the beg-inning you have a chiller in the basement
which cools the water to perform the air condition3/13/62
page 91 J ing in the building. Now,. when you cool that water
you have to compress gases in the process, which
must be then cooled in order. to then transfer - to have a
heat transferral to the water that you are cooling. In ord.er
to do this, you run what we will call condensed water through
the unit to cool it. Now, we .can either take that from the city
mains - it would cost a fortune to do it, or you can put a
cooling tower, which looses five percent of water used, compared to one hundred percent if you took if from the mains.
Now, this tower must be rated at least as great as the capacity
of the air conditioning unit. If it is not, then, of course it
won't work. In other words, all the components of a system
must be balanced out.
Q. May I interrupt you there~ Is this tower rated in comparison to the chiller unit, and the other units that are there¥
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A. Yes. I believe it is 262 against 260, or 266. It is the proper
size, except on the plans they call for an 80 degree wet bulb
design. The unit submitted is for 78 degree wet bulb, and the
main difference is that 80 degree wet bulb means
Dep.
that it is designated to operate with more humid
air. The more humid air, the larger the unit has to
3/13/62
page 92 ] he to get the same capacity.
Q. Well, now, may I ask you if this overall unit,
as you have described it so far A. The overall cooling tower unit 1
Q. The overall airconditioning system, IS that, in your
opinion, a balanced system 1
Mr. Legum: Now, if your Honor please, he is making this
witness his own in connection with this line of questioning,
because we did not bring this up in direct examination. If
he wants to go into that, that is something new.
The Commissioner: I think the question speaks for itself.
The Witness: Is the system balanced?
Mr. Pilcher: If it please the Court, you can't ask all the different kinds of components without getting a total.
Dep.
The Commissioner: I didn't say that. I said let
the question speak for itself.
3/13/62
The Witness : As far as the components of the
page 93 ]
system are concerned, I don't know exactly. I
don't know if the pumps are balanced, or not, but I believe
that they seem to be fairly close. The only thing that may not
be balanced is the load.
In other words, the load might be greater than the capacity
of the unit. This may be the only problem, so that all the
balancing of the equipment wouldn't help that.
By Mr. Pilcher:
Q. Now, have you run any tests on this system, as to cooling, the cooling phase of the system 7
A. No, I have not.
Q. Do you know what the system will reduce the au in
that building to 7
A. No, I do not.
Q. How much of the system controls the stores on the first
floor?
A. None of it, as far as I understand.
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Q. What do you mean?
A. From the plans, from what I understand I did not inspect where every outlet went, but I
am sure that it does not serve the first floor.
Q. What floors are you talking about¥
A. The second through the seventh, I believe.
Q. And that is what this system serves?
A. Yes.
Q. Does the heating phase of this system serve the first
floor as well as the office portion of the building?
A. I don't know, I have never checked it to be frank with
you. I have never looked into that matter. I wasn't interested
in it at the time.
Q. Let's get over to this starter. Where is this starter that
you were talking about?
A. It is adjacent to the compressor, or in the same room.
Q. Well, what does the starter start?
·A. It starts the motor. It starts the compressor. In ord~r
to prevent dimming of the lights, or actual cutting out of the
large circuit breaker, or burning up of wiring, when you start
a larg·e motoryou have to start it in stages. There are various
ways of doing it. One is with a reduced voltage
·starter, the other is with a star-delta, which is into
Dep.
3/13/62
the various wiring of the machine.
page 95 ) · Q. Have you started this motor?
A. No.
Q. Do you know whether or not it blows fuses?
A. I would hope it doesn't, but I don't know.
Q. Do you know whether or not what is installed reduces
the current, or reduces the lights? .
A. You mean ''blinks'' the lights 1
Q. Yes.
A. I don't know.
Q. So you don't know whether this starter arrangement
that they have is ineffective, or effective?
A. No, I don't. I know that it is not what was specified.
Q. How do you know what is installed 1
A. I have looked at it on the job.
Q. And there again, did you read a nameplate?
A. Yes.
Q. You did not know from your own engineering ability
what kind of starter that was Y

Dep.
3/13/62
page 94 )
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A. No.
Q. You just read a nameplate Y
A. That is right.
Q. Did it take an engineer to find this starter?
A. Oh, yes, to find the starter I would say so.
Q. Isn't that within the motor?
A. No, within the motor itself?
Q. Yes.
A. It sits on the floor.
Q. The starter of the electric motor?
A. Yes.
Q. In what ways, in what capacity, and in what regards
is that starter as installed inferior to the one that you say
is called for on "Exhibit R-15?"
A. Well, under some circumstances it will cause Q. Well, give us the circumstances.
A. It will cause the lights to blink, basically, and it tends
to have a noisy operation. There is a hum in it at times. I
mean, I don't know what this one does, but it is normally less
expensive, and in this case is.
Q. But this one did not hum, and if it didn't blink lights
it would be as good as the other¥
A. As good as?
Q. If it did the job, wouldn't it be comparable
Dep.
to it?
A. Would it be comparable? Would the one
3/13/62
page 97 ) be comparable to what is specified?
Q. Yes.
A. No, it is a less expensive item.
Q. If it did the job, wouldn't it be comparable?
Mr. Legum: If your Honor please, I think this is argumentative.
The Commissioner: I sustain the objection. I think it is
argumentative.

Dep.
3/13/62
page 96 )

By Mr. Pilcher:
Q. You testified that you had a starter for the main air
conditioning compressor. Is that the starter that you were
talking about just now, when you were talking about the
reduced voltage starter?
A. The Star-delta?
Q. How many amperes does it have?
A. I don't have that information, unfortunately.
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Q. So you don't know whether it is a 50,000 ampere or noU
A. It is not a 50,000, and I did not, unfortunateDep.
ly, get the information.
Q. Where would that information beT
3/13/62
A. It would have to gotten from General Elecpage 98 )
tric.
Q. So it would be hearsay?
The Commissioner: I have ruled on that Mr. Pilcher: I
have done it several times. This witness is not expected to
know what is hearsay.
Mr. Pilcher : But he just comes along blandly on his direction and testifies about certain things. I am trying to get
these things to go back and refer to my original objection.
The Commissioner: I am not stopping you from getting
any factual information. I am saying that it is improper for
you to keep asking the witness for a legal opinion. He is not
a lawyer, he is an engineer. I wouldn't mind asking you that
question if you were on the witness stand.
By Mr. Pilcher:
Q. How many amperes does this starter have T
A. I don't know.
Q. Can you say that it has less amperage than
Dep.
50,0007
.
A. The interrupting capacity, yes. I did not
3/13/62
page 99 ) get the final word on how many it did have. We
checked, and it was determined that it was not
the proper interrupting capacity. We had not gotten the
exact information as of this time.
Q. Did you, of your own knowledge, know that it is· less
than 50,000 amperage interrupting capacity?
A. When you say that, you mean have I tested it myself
and determined that it isn 'U
Q. Yes.
A. I have not tested it.
Q. So somebody else told you that it didn't have iU
A. That is correct. Absolutely correct.
Q. Now, let's get over into another· phase of this, Mr.
Shefferman. You are a professional engineer, are you also a
contractor?
A. Oh, no. I am not.
Q. Are you familiar with the relationship of owner, architect, engineer, contractor?
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A. Well, I have been involved in many situations where I
have these relationships. I don't know just what
Dep.
you mean.
3/13/62
Q. Well, let's take an example. If you are the
page 100 ) engineer on a heating job such as this, and you
give revised instructions to the contra_ctor, would
you expect them to be carried out Y
Mr. Legum: I object to the question.
The Commissioner: Sustained. This witness has been
qualified as an expert from the standpoint of heating and
air conditioning, mechanical engineering, and such. I don't
think you can ask his opinion on other subjects. I think
it is opinion evidence, and therefore it is objectionable.
By Mr. Pilcher:
Q. What is the custom, Mr. Shefferman, of amending
or revising plans Y What procedure do you go through Y
Mr. Legum: I object to the question, if your Honor
please, as being incompetent.
The Commissioner: I think, Mr. Legum, it is in the
purview of his qualifications, if he can answer
that.
Dep.
The Witness: You say I should answer this Y
3/13/62
page 101 )
The Commissioner: Yes.
A. You send down an addendum.
Q. To whomf
A. To the contractors involved.
Q. Well, what is an addendum, a work drawing, or
another A. It could be a new drawing, it could be a change in
the speci:ficaticns, quite often it is just a written sheet which
says to change such and such an item to another method
of doing it, or to change the equipment sizes or something
such as that.
Q. And during the course of the construction are these
customary for you to have on certain jobs 1 Is it customary
to send out these addendums or drawings from time to
time¥
A. I would say generally they are sent out before the
contract is signed, because this becomes part of the contract, generally.
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Q. I am trying to get it more up into this operation, Mr.
Shefferman. After the contract is signed, and the
Dep.
work is begun on a remodeling job of this nature,
and you as the engineer, ascertain that certain
3/13/62
page 102 ] changes should be made, what would you do!

The Commissioner: Now, just a minute before you answer that question. I want to ask the attorney, Mr. Pilcher,
something. Are you attempting to show by this witness
an established custom which would be applicable to what
was or what was not done in this particular job?
Mr. Pilcher: I want to find out what he would do.
The Commissioner: On the Law Building job!
Mr. Pilcher: As a heating and ventilating engineer of
Virginia, licensed in Virginia.
The Commissioner : Well, if you make a hypthetical question I will be very glad to pass on the propriety of it, but
I don't believe that you can establish a custom. If you
could, I don't know, but I don't think that that
Dep.
is relevant to this particular job here. If he
3/13/62
knows anything about this particular job, and
page 103 ] the relationship between the contractor and the
engineerMr. Pilcher: I just want to find out how you make changes.
The Commissioner: Well, you are entitled to the right to
find out how changes were made, if any were made on this
particular job, but I don't think the other is material, Mr.
Pilcher, at all. I will have to indicate that to you.
Mr. Pilcher: Well, he is an engineer brought here allegedly as an expert.
The Commissioner : He has been qualified as an expert.
Mr. Pilcher: I think that he has a right to testify, and I
think I have a right to develop from him as to the proceedwres of making changes generally in Virginia, and how
he does it generally.
The Commissioner: I have no doubt that he
Dep.
could testify, and you could develop the proce3/13/62
edures, but I don't think it is material to this
page 104 ] issue.
Mr. Pilcher : Well, I just except to your ruling,
and I will let it go into the record.
The Commissioner : Very good. That is the proceedure
here.
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By Mr. Pilcher :
Q. What is your proceedure, Mr. Shefferman, when the
field inspection subsequent to the signing of the contract
calls for a modification, or revision of the plans~ Do you
then issue an addendum to the contract, sid
A. (No audible response.)
Q. Now, don't look at Mr. Legum for the answer. What
do you do~
Mr. Legum: Now, I object to counsel saying something
like that.
The Commissioner: Well, I don't think the remark was
called for. He looked in that general direction. I watched
him. But he was scratching the right side of his neck, and
that might have been why he looked there. I
Dep.
don't think that type of comment, Mr. Pilcher,
is proper.
3/13/62
page 105 } You can answer the question.
A. We don't call it an addendum at this point.
It would be a change order, and this would then go to be
written up and approved by all parties to the contract. It
would be signed by the appropriate people who are involved
in the contract. The engineer could not just arbitrarily say,
you are going to spend another $5,000, or deduct this, without somebody's approval. I don't have the right to spend
somebody's money like that.
The Commissioner: All these questions, I understand, are
over my ruling for the benefit of the Court.
Mr. Pilcher: I would assume that this would be too.
The Commissioner: I just want to know when you get
through with it, and then we are going back to the regular
examination. I want the Court to be fully advised which
questions are which.
By Mr. Pilcher:
Dep.
Q. Now, Mr. Shefferma.n, in your changes as
3/13/62
page 106 } a result of field inspections, do you subsequently
thereto incorporate all those changes into a revision of plans~
A. Sometimes, it depends. Sometimes a contractor will make
a socalled "asbuilt" drawing out of it.
Q. The contractor~
A. Yes. It just depends on the situation.
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Mr. Pilcher: Now you want to go back on the record 1
The Commissioner: It is up to you.
Mr. Pilcher: We are now back on the Commissioner's Record.
The Commissioner: Very good.
By Mr. Pilcher:
Q. Will you describe the plan, '' Q-7,'' to me in light of
your professional opinion as to what they represent 1
A. It is a revision to the plan dated 4 December, 1958.
Q. Would that be what you would call a ''set
Dep.
of plans Y" Is that an "asbuilt" drawing?
3/13/62
A. It doesn't say that on here. I can't tell.
page 107 ] Normally, as a matter of fact, the average job
where there is an "as-built," it has it plastered
across the front of every sheet as being "as-built," because
this would represent an accur~te record of where every
pipe and duct in the building would be. This may be. I don't
know.
Q. From your knowledge as an engineer, would you say
that that represents the plant as installed Y
A. No, this does not represent the plant. There are any
number of thing·s on this equipment schedule which are not
according to the way the plant was installed.
Q. Are there any conflicts in those plans ; in any way
contradict themselves 1
A. Here?
Q. Anywhere.
A. On this set of plans 7
Q. Yes.
A. Yes. Well, it says 20,800 here (indicating) and 20,650
here (indicating).
Q. There are contradictions in those plans Y
A. That part here is -.
Dep.
Q. And the contradiction in those plans, is that
3/13/62
also found, the same contradiction, in the plans
page 108 ] known as "Exhibit R-151"
A. No, I don't find the same contradiction.
Q. Then would you say that the plans "C-7," insofar as
the contradictions are concerned, would be a revision of the
plans "R-15?"
A. The contradiction is a revision.
Q. Yes.
A. It appears to be, yes.
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Mr. Pilcher: May I have about a two or three minute recess T
The Commissioner: Well, I would like to know, gentlemen,
about this hour of closing. I think to save expense, you might
go off the Record. You asked for a two or three minute recess.
Mr. Pilcher: I want to discuss one or two minutes with
my client, and then come back.
(Five minute recess taken at this point.)
The Commissioner: All right, gentlemen, let's
Dep.
proceed.
3/13/62
page 109 ) By Mr. Pilcher:
Q. Mr. Shefferman, did you compute the tonnage of that buildingf
A. Yes.
Q. What is the tonnage of that building1
A. Approximately 300 tons.
Q. Now, when you used the word "building," what are
the dimensions of the building 1
A. If I remember correctly it is something like - when you
say the dimensions, you mean the overall dimensions f
Q. Well, isn't that necessary to compute the tonnage 1
A. Yes, but I don't have the figures with me, but I think
there was 11,500 square feet per floor of net rentable area,
if I remember correctly.
Q. But you don't knowf
A. I don't have it with me. I don't have the figures with
me.
Q. And when you computed the tonnage, what portion of
the building did you compute the tonnage on 1
A. Just the upper floors. I did not include
Dep.
the lower floors.
3/13/62
Q. What do you mean by thaU
page 110 )
A. I did not include the first floor. What I
meant is that I did not include the stores, and
what have you, on the first floor. I just included the area
served by the cooling system, second through seven.
Q. And when you computed the tonnage, you said it was
how many tons f
A. Approximately 300 tons.·
Q. Can you give me an accurate statement 1
A. I don't have the figures with me. I only did this as
a matter of course. I was not looking to see what the ton-
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nage was. I was not attempting to determine that as part of
my work for the client.
Q. So, then, you do not know accurately what the tonnage
as to the building is 1
A. I have in my office, but I did not bother to bring it down.
Q. So when you testified, you did not know¥
A. Approximately 300 tons.
Q. Well, when you say, "approximately" how much can
it differentiate~
Dep.
A. Given the same set of plans, with no
3/13/62
criteria to work from, the average engineer page 111 ) between ten engineers there would be a spread
of at least 20 tons between them, but I computed
approximately 300 tons.
Q. And then, how much spread of differentiation A. From my point of view, there would be no differentiation, as far as I am concerned.
Q. It would be 300 tons?
A. From my figures, that is right.
Q. Did you compute the tonnage on the stores!
A. No.
Q. Did you measure each window, and all, in computing
your tonnage!
A. I didn't measure each window. I was given the height
and width, and a set of plans.
Q. Did you measure the height!
A. No, I did not measure the height. I got it from someone. I forgot who gave it to me. I was given that information.
Q. Well, you did not measure the height of the floors!
A. No, I was given that too.
Q. And did you measure the length of· the halls!
Dep.
A. Oh, yes. I have the plans. I measured that
3/13/62
from the plans.
page 112 ) Q. Do you know how many windows there
were!
A. I don't remember. I haven't the slighest idea.
Q. What you base your calculations on was information
that was furnished you from someone else, not from your
own knowledge!
A. No, I have the set of plans, and I was given the
height of the ceiling. That is all I really needed, was the
height of the windows and height of ·the ceiling. Other
than that everything is on the plans. The number of window~ is shown, and soforth.
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Q. But if one gave you some incorrect information relative to the heights, then your tonnage would be off?
A. No, and I can tell you checking this thing with a ruleof-thumb method. It also comes off very close to 300 tons,
which is somewhere around 300 to 310 square feet pertton
gross floor area.
Q. Does the gross floor area have any proportionate
relationship to the outside wall area?
A. No, it has a relationship to the total area, rather a
relationship to the net area, to the rentable
Dep.
area. Of course, it has some relationship to the
3/13/62
outside, naturally.
page 113 ]
Q. Well, did you :figure this tonnage on a
BTU arrangement, rather the exposure of the
outside walls?
A. Yes.
The Commissioner: Now, which one do you want, BTU,
or exposure?
The Witness: Exposure to the outside walls.
By Mr. Pilcher:
Q. And you do not know the area of the outside walls
of this building?
A. No, I don't have it with me. I wasn't interested in
exactly what it was at the time. I didn't think we were
interested in it.
Q. Now, let's go into the size of the room, of the boiler
room, Mr. Shefferman. That is the room on the east side.
A. What?
Q. That room. It is on the east side of the corridor, on
the :first floor. What equipment is in that room?
Dep.
Mr. Legum: If your Honor please, I don't see
3/13/62
the materiality of the question, and I object
page 114 ] to it.
The Commissioner: I will ask Mr. Pilcher
what is the materiality. I can't follow it either. Are you
speaking of the way it was two years ago, when he looked
at it?
Mr. Pilcher : Yes, sir.
The Commissioner: What is the materiality of the question?
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Mr. Pilcher: That the equipment as called for, would not
fit in there, whether it would or wouldn't fit in there.
The Commissioner: I think the question is all right. I think
that question has been raised before by someone who testified
here before. Answer the question. Let's get along, gentlemen.
The Witness: What is in that room? I think basically the
boiler, and primary air unit.
By Mr. Pilcher:
Dep.
Q. What was in that room!
3/13/62
A. What equipment Y
page 115 )
Q. Yes.
A. That is the primary air unit and the boiler.
Q. As you saw it, you mean Y

A. Yes.
Q. Was there sufficient room in that room with the primary

air unit and the boiler to also accomodate the chiller?
A. I don't think so. I don't remember. I will be frank with
you, I don't think so.
Q. All right, then, let's go on the other side of the corridor.
There is a room there with some of this equipment there. Are
you familiar with that room, and do you recall what piece
of equipment was in that roomY
A. The chiller, and the pumps - certain pumps.
Q. Was there sufficient space in that room to put the boiler
in the room with it Y
A. I don't remember. I just don't remember.
Q. What do the plans call for with respect to the location
of the boiler Y
A. Now, that is both sets of plans, "R-15" and
Dep.
"C-77"
3/13/62
Q. Was.
page 116 ) A. "C-7" shows the ·boiler with the air handling unit, just as I said, and from the plan it appears that there is not room for anything else. I am looking
at the plan now.
Q. And now look at the plan "R-15," and tell me where the
boiler is supposed to goY
A. It shows the boiler on the opposite side.
Q. And was there sufficient room on the opposite side to
put the boiler in that roomY
A. Well, the way it looks on this plan, there is, but I can
only say from what I see here, assuming that these are drawn
to scale and soforth - I can't tell otherwise.
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Q. Would you say that the plan, "C-7," is a revision of
the plan "R-15," insofar as the relocation of the boiler is
concerned?
A. Yes.
Q. Now, in addition to the boiler change, would there be
any change insofar as the electrical switchboards tied in with
thaU
A. To the boiler Y
Dep.
Q. Yes.
3/13/62
A. There is not much electrical work involved,
page 117 ) comparatively, with the boiler. That would be a
very little.
Q. Is there any change in those plans, relative to the location of the electrical switchboards between "Exhibit R-15"
and "Exhibit C-7!"
A. There doesn't appear to be any change in the electrical,
off hand. This is the first time I have looked.
Q. Where do the plans call for electrical installation Y
A. Well, the motor control center is to be in the room where
the compressor, is the chiller. There is a new control center.
There is some new equipment done down there, which ties
across to the new motor control center.

Mr. Legum: You are reading from what "Exhibit!"
The Witness: I am reading from "R-15." Actually, there
is a sheet number 3 missing from this set. The one that is
missing is the revised one, the latest one, so I don't know
what it shows on that. I appears to be the same on here, as
the earlier one of this set.
By Mr. Pilcher:
Dep.
3/13/62
Q. In the plans, "R-15" and "C-7!"
page 118 ) A. Well, it shows no revision dated on here
either. It is appB.l'ent that in this case there is no
revision date shown on "C-7·."
Q. Are you familiar, Mr. She:fferman, with the manufacturer's insulation of a primary air unit casing?
A. Am I familiar with that 7
Q. I think you testified to that before, didn't you mention
so~ething7 I wanted to get back into that line of testimony
a gam.
Are you familiar with how much insulation the manufacturer
puts on these pieces of equipment 7
A. I believe it was one inch.
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Q. And can you tell us how much insulation was put ou
there apparently in the field Y
A. How much was added in the field Y
Q. Yes.
A. I don't remember. I noted one inch in my report.
Q. And you don't know how much was put on in the field Y
A. Well, let's see.

Dep.
The Commissioner: What do you mean by, ''In
3/13/62
the field?"
page 119 }
Mr. Pilcher: Added to it after installation.
The Witness: My notes say that there was one
inch fiber g·lass, whether in the field or by the manufacturer,
I don't know.
By Mr. Pilcher:
Q. In your opinion, as an expert engineer in your field,
would you tell the Court what your. opinion is to the quality
of these specifications and plans fol,' this joM
Mr. Legum: I object to that your, if your Honor please.
The plans speak for themselves, and the contractor signed a
contract to do work for the plans. That is not an issue in this
case..
The Commissioner : I think your objection is good. I sustaiu
the objection. I don't know exactly what you are getting at, Mr.
Pilcher, or what the question indicates, but as far as I can determine it is certainly not material to this issue.
Dep.
Mr. Pilcher : Will you answer the question,
3/13/62
please, sir?
page 120 } The Commissioner: For the Record, answer the
question so the Court can pass upon the correctness of my Ruling.
A. I don't think I can answer that question. Everybody
has their own way of doing things.
By Mr. Pilcher:
Q. Mr. Shefferman, I don't want to belabor the point, but
you made an inspection of this premises two years ago Y
A. Yes.
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Q. We are dealing, now, with the room in which the chiller
is in. Do you know the size and dimensions of that roomY
A. I could look at the plans ...
Q. Would you do that?

The Witness: I can assume that this is correct down here.
This may be out of scale. This isn't mine, or whatever you
call it. I didn't draw this. I can only tell what is on here, for
what it is worth. Fourteen feet across.
Dep.
By Mr. Pilcher:
3/13/62
Q. May I inquire as to what you are measuring,
page 121 ] the model of the room, or the units Y
A. No, the dimensions of the room as it shows
on this plan.
Q. Well, you don't know the actual measurements Y
A. No, I have no idea, none at all. I didn't look at that.
Q. And if that is not the scale, you wouldn't be able to
answer thaU
A. No. If you want accurate dimensions, blueprinting always distorts. You can't really tell exactly.
Q. Do you know the actual measurements of the chiller Y
A. No, I dont.
Q. Do you know the actual measurements of the boiler Y
A. No.
Mr. Pilcher: I think that is all.
Mr. Legum: We have no redirect, your Honor.
The Commissioner: Gentlemen, is that all you have today?
Mr. Legum: Yes, your Honor.
Dep.
4/19/62
page 1 ]

*

*

*

*

·*

Office of the Comm!ssioner, -Bank of Commerce
Building, Norfolk, Virginia, April 19th, 1962,
ten o'clock, A. M.
Met pursuant to the foregoing adjournment.

*

*

*

*

*
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*

*

F. R. ERWIN
a witness on behalf of the plaintiff, having been previou~ly
sworn and testified, was recalled by the defendant as an
adverse witness, being examined, testified as follows:
DIRECT EXAMINATION
By Mr. Legum:
Q. Mr. Erwin, at the last hearing you were asked whether
you had brought with you the purchase order from Kirk Reid
Company pertaining to the chiller and at that time you did
not have it with you.
Since that time your counsel has sent us purchase order
304 from Kirk Reid Company to Worthington Corporation
under date of January 20th, 1959, consisting of two pages,
and ask you if that is the purchase order to
Dep.
the chiller.
4/19/62
Mr. Pilcher : I wish to correct counsel. That
page 4 )
consists of more than two pages, there are several
other pages, and the purchase order consists of more than
two pages, and I request he introduce the entire document.
The Commissioner: I understand the only thing Mr. Legum
is offering at this time is what he is handing the witness. If
you will make your objection to what he has handed the
witness I will rule on that.
Mr. Pilcher: I have objected to it as being incomplete, the
purchase order. I want him to present the complete purchase
order. What he has given the witness is not complete.
Mr. Legum: Let the witness answer.
By The Commissioner:
Q. Do you identify it!
A. What was the question¥
By Mr. Legum:
Dep.
Q. I asked you if that is the purchase order
sent to Worthington Corporation for the chiller,
4/19/62
page 5 ) the air conditioner installed in the Law Building,
Norfolk¥
A. Yes, sir, that is the purchase order.
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The Commissioner: I overrule your objection and you may
note your exception.
Mr. Pilcher : Yes, sir.
Mr. Legum: I offer that in evidence.
The Commissioner: It is marked as "Respondent's Exhibit
No. 26,'' and received in evidence.

By Mr. Legum:
Q. Now, Mr. Erwin,· Kirk Reid Company, by Exhibit R-26
ordered a chiller to have capacity of 550 GPM of water from
53.4 o to 42°F. Is that correct Y Look at the bottom of the first
page.
A. Yes, .sir. This order covered more than a chiller; though.
· Q. Now, the plans, Exhibit R-15, calls for capacity of 750
GPM, from 52° to 42°, is that correct?
Dep.
4/19/62
page 6 )

Mr. Pilcher: I think the witness should have
an opportunity to see that exhibit.
Mr. Legum: All right (handing blueprint to
witness).
The Witness: May I have the other revision to the plans T

·By M;r. Legum:
Q. I refer you to Exhibit R-15; take that first. Does that
not call for capacity of 750 GPM, from 52° to 42° T
A. Exhibit R-15 does say that
·
Q~ Refer now to . EXhibit C.,7 and see if it does not call
for the same capacitY for· the chiller, 750 GPMT
A. The equipment schedule still shows that, but there are
other changes on that.
Q. Referring you· again to Exhibit R-26 I will ask you if
the first page of the purehase order calls for capacity of the
chiller to produce 262 tons -refrigeration T
A. That is correct.
Mr. Legum: That is all.
CROSS :EXAMINATION
By Mr. Pilcher:
Dep.
Q. Mr. Er'I.Vin, this exhibit which was just in4/19/62
pag·e 7 ) troduced Exhibit R-26, is that the entire purchase
order?
A. That is the _purchase 'o.rder that was prepared, but we
had attached to the order-

286

Supreme Court of Appeals of Virginia

F. R. Erwin
Q. What was attached to the order¥
A. A handwritten copy from which this order was prepared.
Q. Do you have that~
A. Yes, sir, it is here, which was delivered to us by representative ..
Q. Will you give me handwritten part attached to this order,
whatever was attached to this purchase orded
A. All this material was attached. Actually these are
acknowledgments, primarily (indicating).
Mr. Pilcher: I would like to look at those.
Mr. Legum: Let me see those.
Mr. Pilcher: You have had it for two weeks.
Mr. Legum: We object to the pencil notation,
Dep.
unless there is some foundation laid as to who
prepared the pencil notation.
4/19/62
The Commissioner : The testimony was, as I
page 8 J
understand, that was attached to the previous
exhibit, R-26, at the time that R-26, as a purchase order, was
sent in. If so, it appears to be a part of the same testimony.
What was the reason for your objection~
Mr. Legum: If that is what he said, I have no objection.
The Commissioner: Will you clear that up~
By Mr. Pilcher:
Q. Mr. Erwin, was this pencil memorandum that you have
referred to a part of the original purchase orded
A. This was ·a part of our file records and the purchase
orders are penciled on it.
Q. From which the purchase orders are written up~
A. The pencil memorandum indicates that is copy of it.
By The Commissioner:
·Was it attached to the purchase order when
the purchase order was sent~
A. It was not attached to the original copy.
This copy was delivered to us by the factory
representative (indicating).
Dep.
4/19/62
page 9 ]

The Commissioner: I think Mr. Pilcher can introduce it
some other time, if it is material.
The Witness: It was a part of our request for a definite
reason.
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By The Commissioner:
Q. You have stated it was the purchase order. Now, I understand from your testimony nothing else went ot was forwarded, other than these two sheets, Exhibit R-16~
A. That is correct. Nothing else forwarded as far as we
are concerned; but there was another document mailed to the
factory with out original copy of the purchase order.
By Mr. Pilcher:
Q. State what that is.
A. Well, as I recall, it was carbon copy of this which was
prepared by James Hart to the Worthington Corporation
along with ours and delivered to our office for the
purpose of preparing this order.
Dep.
4/19/62
page 10 )
Mr. Pilcher: I offer that in evidence.
The Commissioner: It is not clear in my mind
as to the paper which has just been handed to me by Mr.
Pilcher, but I will mark it for the purpose of identification
only "Respondent's Exhibit 27, for identification."

~---

By The Commissioner:
Q. Was this Exhibit R-27 attached to the purchase order
which was previously introduced and marked as Respondent's
Exhibit 26, I ask you whether this papernow marked for
identification R-27, or a true copy, was attached to this
Exhibit R-26 when the purchase order was furnished or
forwarded~

A. This order addressed to the Worthington Corporation,
Washington, D. C.~
Q. Which I will hand you.
A. That was duly delivered - we mailed that to the
representative, although it was hand-delivered to the area
representative for processing.
Q. When it started circulation to reach the
Dep.
4/19/62
addressee, was anything attached to iU
page 11 )
A. The white and pink copy and the carbon
copy of the written form.
Q. That is Exhibit R-27 ~
A. Yes, sir.
Q. Was that attached to it when you sent Exhibit R-26,
when it was forwarded~
A. Yes, sir.
Q. As a part of the purchase order~
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.A.. As a part of the purchase order Y
Q. Yes.
A. It is duplication of purchase order, was hand-delivered
together,
The Commissioner: It seems to me it should be admitted
in evidence. I overrule the objection and receive it in evidence.
I will be glad to hear argument on it.
That is received in evidence and now Marked as ''Respondent's Exhibit No. 27.''
Mr. Legum: I will take it up on cross examination.
Dep.
4/19/62
page 12 ]

RE-DIRECT EXAMINATION

Q. Mr. Erwin, referring to Respondent's Exhibit 27, do you know whose handwriting that is?
.A.. Yes, sir, that is James Hart's handwriting.
Q; Employed by whom T
.A.. By the Worthington Corporation.
Q. When was that given to you or your company?
.A.. Either the same day or a couple of days prior to the
order, somewhere in the month of January, 1959.
Q. So that when you delivered this purchase order to the
representative of W orthingto:il Corporation, this Exhibit R27 was not attached to this purchase order?
.A.. I did not actually deliver this to Worthington .Corporation; to their representative.
Q. Who!
.A.. Hart.
Q. When you delivered Exhibit R-26 ·to James Hart was
R-27 attached to that!
.A.. No, sir. I testified carbon copy of this was delivered.
It came to our office with two copies, with that size paper.

By Mr. Pilcher:
Dep.
Q. Who prepared the form you used T
4/19/62
.A.. Actually typed our· purchase order Y
page 13 )
Q. No, who prepared thespecifications that are
contained in either R-26 or R-27 T
Mr. Legum: We object for the reason the purchase order
speaks for itself.

_;!!
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The Commissioner: I think the question is proper. I overrule your objection and you may note your exception.
Mr. Legum: Yes.
By The Commissioner :
Q. Go ahead.
A. If I know the answer from my own knowledge?
By Mr. Legum:
Q. All right.
A. That is true of all equipment, the factory representative
worked out details with the engineer.
Mr. Legum: We object as hearsay.
By Mr. Pilcher:
Q. Were you present when those were worked
Dep.
ouU
A. I was called to his office, at which time he
4/19/62
page 14 ] specifically requested -

~,

Mr. Legum: I-object as hearsay.
The Commissioner: Let's hear him and then I will rule
on it.
By Mr. Pilcher:
Q. Go ahead.
A. I think we previously testified to this, Mr. Hart.
By The Commissioner:
Q. He is now deceased?
A. Yes, sir. All these factory representatives, when it
comes - before the placing of orders, discuss the time
schedule.
The Commissioner: I think that is a point counsel will
want to argue at a later date. That will be subject to argument.
Mr. Legum: That is all I have of this witness.
Mr. Pilcher: I have no further questions of
Dep.
this witness:
4/19/62
The Commissioner: You may be excused. And
page 15 ]
further this deponent saith not.
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MELVIN E. MANUEL,
called as a witness on behalf of the defendant, having been
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Legum:
Q. Please state your name. ·
A. Melvin E. Manuel.
Q. And where do you live~
A. 5463 Pine Grove.
Q. Is that in N orfoll{, Virginia~
A. Norfolk, Virginia.
Q. What is your occupation~
Dep.
A. Businessman.
Q. Whom do you work for~
4/19/62
page 16 )
A. A corporation, part owner.
Q. What is the name of that corporation 1
A. Bodner-Shames, Incorporated..
Q. In what capacity~
A. I am vice-president.
Q. How long have you been Vice-President of that concern 1
A. Two and a half years.
Q. Where is that business located~
A. 1901 Monticello Avenue.
Q. Norfolk, Virginia 1
A. Norfolk, Virginia.
Q. And what work do they. dof
A. He:ating, air condition~ng, refrigeration, basically.
Q. Where did you receive your education, Mr. Manuel?
A. At V.P.I.
Q. What type of degree did you receive from there¥
A. Mechanical engineering.
Q. And what year was that¥
Dep.
A. In 1949.
.
Q. Now, Mr. Manuel, tell us some of the jobs
4/19/62
page 17 ) that you have done in air conditioning in this area
while with Bodner-Shames 7
Mr. Pilcher: I would like - in this case, I don't like the
word "done." I would like he be asked the jobs he has designed.
The Commissioner: You can cross examine as to what the
proper connotation to put on the word. I assume the jobs in

;1
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which his company has been employed and he himself had
active supervision on. He appears to be attempting to qualify
him. Go ahead.

.

By Mr. Leg11m:
Q. Answer the questiou.
A. The B.O.Q., NavaJ Air Station, at Oceana; and a number of stores, food markets in town. Do you want their names?
Q. Yes.
A. Louis Legum Furniture Company, Edward Legum
Furniture Company, Haynes Furniture Company, Furniture
Fair, Bi-Rite Super Market, Some A & P Markets,
some super markets.
Dep.
Q. All right.
4/19/62
page 18 )
A. A large part is Government installation at
the present time.
Q. What Government projects¥
A. The Botanical Gardens, Administration Building; South
Norfolk Shopping Center, Shopping Center at Buckroe; air
conditioning job at Little Creek Amphibious Base.
Q. Could you tell us the size of these jobs in terms of
tonnage, some of these jobs you have given us?
A. Basically, mostly, the tonnage is small tonnage, about
100 tons. The Buckroe shopping center is a 60 ton system.
TheSouth Norfolk Shopping Center, I think is, that is a 60
ton system, and some 30 ton and some 10 ton installation.
Q. Now, Mr. Manuel, did you, on behalf of Bodner-Shames,
Incorporated, bid on the air conditioning and heating work
of the La,w Building, as called for by the plans prepared by
Oliver & Smith¥
Mr. Pilcher: I objed; it is immaterial and irrelevant.
The Commissioner: I don't know whether it is or not at
this time. I will overrule your objection for the
moment.
Dep.
4/19/62
A. Yes, I did figure it.
page 19 )
By Mr. Leg11m:
Q. Are you familiar with the plans known as Respondent's
Exhibit 15, which are the plans that you used to bid on the
job under date of December 1st, 1958¥
A. Yes, I am.

292

Supreme Court of Appeals of Virginia

Melvin E. Manuel
Q. Are you familiar with the specifications known as Respondent's Exhibit 16 prepared by Oliver & Smith?
A. Yes, I am.
Q. Now, after Kirk Reid completed the building, I ask
you whether or not, at the request of Mr. Fine, you inspected
the building for him after they did the work?
A. Yes, sir, I did.
Q. And could you tell us approximately when you inspected
the building after Kirk Reid completed their work?
A. Approximately September, 1959.
Q. Now, Mr. ·Manuel, tell us whether or not there was any
difference in the ,size· of the equipment installed by Kirk
Reid Company and that called for by the plans known as
Respondent's Exhibit 15?
Dep.
A. Yes, there was. ·
4/19/62
Q. Will you refer to your notes and tell us what
page 20 J the difference was and what cost the difference
. would be, if any?·
The Commissioner: Are you speaking about the notes as of
the date· the inspection :was· made?
Mr. Legum: Notes as prepared to assist as of today.
Mr Pilcher.: I object to the testimony at this time in toto,
any notes he may have, because he , is talking about R-15,
which were. not the plans of the ultimate revision, therefore,
I would like: to make a continuing objection without interrupting the witness each time.
·
The Commissioher: I think that is a good idea. I will overrule your motion, and you may note your exception, because this
testimony may have some bearing on the previous testimony
that has been offered. R-15 has been discussed by
many witnesses. I don't know whether this testiDep.
mony has or has not some ·bearing.
4/19/62
page 21)
Mr. Pilcher: I further obj'ect to the introduction
of this testimony, as this ·company did bid, and,
apparently, their prices were out of line, because they did
not get the award of the contract.
The Commissioner: I might say I am ·not particularly interested at all in the bidding for the initial contract. I understand from the testimony he went around and made inspection
of the building by request of Mr. Fine.
Mr. Pilcher: He cannot tie in the notes with the inspection.
The Commissioner: I will consider your objection as continuing, and will pass on it after we hear his evidence.
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Mr. Legum: I want to make one statement. The contract
called for, R-15, equipment; that is the reason I am asking
the question.
Dep.
By Mr. LRgum:
Q. You can go ahead.
4/19/62
page 22 }
A. The chiller on the job is not the one, the
manufacturer named in the specifications, smaller
capacity than the one specified.
Q. Now, Exhibit R-15 calls for what capacity~
A. 312 tons.
Q. And what tonnage was installed~
A. From what information I have, 262 tons.
Q. What price difference, in your opinion, is there between
the difference in the chillers~

,._

The Commissioner: As of now or the date of installation~
Mr. Legum: The date of installation.
Mr. Pilcher: I object to the question as phrased, as he has
asked his opinion. I don't know just what kind of opinion
he will come up with; the price between them. I don't want
an approximation.
The Commissioner: That is your objection to the testimony~
Mr. Pilcher: Yes, sir, that is it.
Dep.
By Mr. Legum:
4/19/62
Q. Answer the question, what price difference
page 23 }
is between the 312-tons called for in the plans, and
the 262-tons installed~
A. The chiller was to be maximum starter, which is not
the same total difference between the two, considering the
starter of the chiller, there is no way except by approximation.
Q. You go ahead and answer the question.
A. I will say about $9,685.00.
Q. What other differences, will you tell us you noted between equipments installed and those called for~
A. The pumps are a different capacity than the ones
specified.
Q. Will you tell us, please, what pump you have reference
to and what difference in cost, if any, is there between the
pump called for by the plans and those actually installed~
A. Condenser water pump narrower in size and the capacity
reduced fifteen horsepower, from 40 to 25. On the two chiller
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water pumps, changed from 20 to 15 horsepower,
Dep.
and you don't need to consider anything but horsepower, forty-four.
4/19/62
page 24 ]
Q. What other items, if any, did you notice a
difference in that specified in the plans and that
actually installed~
A. The primary air unit that was specified on the job was
to handle 28,650 CFM, and the one actually installed handled
20,800; according to the plans, it is a reduction of about 27%
in air capacity.
Q. What difference in cost would you assign to that~
A. Around $1,600.00 - I will take that back, it would be
around $2,300.00.
Q. Will you refer to the cooling tower, what difference, if
any between that called for in the plans and that one actually
installed, and what difference in cost, if any~
A. The cooling tower installed is a different type entirely
from the one specified. As far as actual capacity, I do not
have that. From the water circulating on the tower, it is
only 260 tons as opposed to 300 tons specified in the plans,
because of the difference in size, but not construction. When
I say size I mean size of the tons of refrigeration,
the dimensions of the tower being much smaller
than the one specified, the operation would be
Dep.
less than the tower specified, and that would run
4/19/62
page 25 ] about $1,600.00.
Q. I refer you now to valves, and ask you what
difference, if any, between the plans, those specified in the
plans, and what was actually installed, and if so, was there
any difference in cost.
A. The valves installed were not the manufacture indicated
in the specifications. They were the American Valve Company
actually installed - I have some notes here somewhere. It is
hard to say. I don't know the actual number of valves in the
plans, but I would say it was at least $1,000.00, possibly a
good deal morA
Mr. Pilcher: Objection as pure speculation.

By Mr. Legum:
Q. Tell us what difference, if any, is there between the
American Valve Company valves and the Jenkins valves, fl.;
far as durability.
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A. The American Valve Company valve is less costly and
they have a shorter life than the Jenkins valves.
Dep.
Q. I now refer you to the high pressure air
ducts and ask you whether or not there is a dif4/19/62
page 26 ) ference in those specified in the plans and what
were actually installed~
A. Yes, sir. The plans actually called for taking the main
trunk duct for the corridor specified as 72-inches x 26-inches,
and actually installed as 36-inches x 26-inches, round, diameter. The overall duct system would be reduced. You are
handling less air. There are seven less risers from the second
to the seventh floor. The plans specified thirty-two and there
was actually installed twenty-five risers.
Q. What difference, if any, is there between the cost of the
high pressure air ducts, the number called for in the plans and
the number actually installed~
A. In considering this, you have to consider the cost of
insulation, as you reduce the size of the duct work you also
reduce the amount of insulation. The specified sound absorber
section in the duct work section was supposed to be 44 feet
of corridor, which were not in the main track duct, 72-inches
x 26-inches. According to the plans, one installed has one ten
~oot ~ong, 10-inches x 24-inches; that would be a difference
m price.
I would say that overall cost between the duct work actually
installed and the kind which was specified, including the insulation and sound absorber, would
Dep.
be $7,800.00.
4/19/62
page 27 )
Q. I refer you to the pressure gages, or balancing cocks on the discharge of the pumps as required by the plans and those actually installed, and ask you
what difference, if any, is there between those called for in the
plans and those actually installed~
A. Well, the balancing cocks are leveled out along with the
gages, which went for each pump, four hundred, gage installed
a little less than $100.00.
Q. What would be the total difference in cost for that item~
A. I would say $500.00.
Q. I refer you now to the condenser receiver, what difference, if any, did you find between that called for in the plans
and that actually installed~
A. A difference in size. The plans specified 200 gallons, and
that actually installed as twenty-four gallons.
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Q. What would you estimate that difference in price, if anyY
A. At least $100.00.
Dep.
Q. I now refer you to the expansion tank at the
top of the stairway, at the penthouse, and ask you
4/19/62
page 28 1 if there is any difference of the size of the line
and vent that was specified and that actually
installed, and what the cost would be.
A. The plans specified 2-inch line and 4-inch vent and linch was installed.
Q. What difference in cost would that beT
A. From two to three hundred dollars.
Q. Now, referring you to the main condensor water piping, was there any difference in that called for in the plans
and that actually installed Y
A. There was a difference in size, would· amount to from
eight inches to six inches, and counting the difference in
labor and . pipe material, there would be a difference of
$580.00.
Q.. Were there any other differences that you noted between what was actually installed and what the plans called
for?
A. Actually, it is hard to pinpoint all the differences,
since the whole job was reduced by the amount of tonnage,
somewhere in the neighborhood of fifty tons;
the job was reduced throughout. Therefore, we
Dep.
might have even sizes involving the pneumatic
4/19/62
page 29 1 control, insulation line pipe would be reduced,
the entire job would be reduced in a proportional
basis.
Q. If there were reduction in the size of the controls,
would there be reduction in the cost of the contractor Y
A. Definitely.
Q. Have you figured that out T
A. No, sir.
Q. Tell us the total amount of the items you have testified
about as to difference in cost between what the plans called
for and what was actually installed Y
A. A little better than $24,000.00.
Q. The cost actually figured Y
A. No, I gave approximation in some figures. $24,600.00
approximately, would average. I was going to say these
things we could actually see in going through the job. There
are other things you could not put your hands on, unless
you go in the walls. Going on the basis of what the job
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ran, solid price per ton, reduced fifty tons, it means $40,000.00 between the plans as bid on the job and the job as
installed.
Mr. Legum: All right.
Dep.
4/19/62
page 30 )

By The Commissioner:
Q. Do I understand that the price you have
discussed, is the difference reflected in the price which would
have existed at the time this job was actually installed?
A. Yes, sir.
CROSS EXAMINATION
By Mr. Pilcher:
Q. Mr. Manuel, when did you inspect this Law Building,
what date?
A. I could not tell you the exact date, I only know the
approximate time of the year. That is why I said September,
1959.
Q. Is that the only time you inspected itT
A. Actually on inspection where I went around and looked
at all the equipment, that is correct.
Q. Let me go back a little relative to your training, you
say you were educated at V.P.I.?
A. Yes, sir.
Q. How long had you been an officer with Bodner-Shames when you inspected this building?
Dep.
A. I was not an officer with Bodner-Shames
4/19/62
page 31 ) when I inspected this building. At that time I
was - it was just prior to my becoming an officer
with Bodner-Shames.
Q. Did Bodner-Shames bid on this job originally?
A. Yes.
Q. How much did Bodner-Shames bid?
A. I dom 't remember, $295,000.00, somewhere in that neighborhood.
Q. Now, did you all make any other overtures, after the
the bids were open and before the contract was let, to
Mr. Fine to put in a different system?
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Mr. Legum: I object to that as immaterial.
The Commissioner: It may be. I don't know yet. Go ahead
and answer the question.
A. If you say overture, yes, I would say so.
By Mr. Pilcher:
Q. What was the nature of this approach!
Mr; Legum: I want to repeat the objection on
Dep.
the ground that any alternative proposal or
4/19/62
page 32 J approach made by Bodner-Shames to Mr. Fine
is not material for the reason that Kirk-Reid is
bound by its contract.
The Commissioner. I think you. are right; nevertheless,
I think this is offered to discredit other witnesses who have
testified, and I will permit this witness to testify for that
reason. Go ahead.
A. What was the question 7
By Mr. Pilcher:
Q. What did you approach Mr. Fine with, what type of
system!
A. Actually, several types of systems.
Q. What is. the value of those. systems, what would they
beY Will you identify the system and what approximate
valueY
A; I am thinking about it. It has been several years. I
am trying to recall at the moment-. one system we figured
on using was a number of package type air conDep.
ditioning units. I think it was two or three per
4/19/62
floor, and the price was somewhere in the neighpage 33 J borhood of $100,000.00. Another type system was
the chilled water system.
The Commissioner: Before going further, Mr. Pilcher, state
for the record what is the purpose of this line of inquiry.
· Mr. Pilcher: To show he was a person who did bid and he
attempted, between the time the contract or bids were opened
and the contract was awarded, he still went back and approached Mr. Fine to get the job on some other type units,
and to show he is a ·contractor who bid and··did not get the
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award on the amount he bid, and that he was a future officer
of this company.
The Commissioner: That is along the line I thought you
were proceeding, but the detail I don't feel is applicable.
Mr. Pilcher: I want also to get in the detail of the size and
capacity.
By Mr. Pilcher:
Q. These several units would go on each floor,
Dep.
would they be a number of prefabricated units Y
4/19/62
page 34 )
Mr. Legum: May I note a continuing objection to this line.
The Commissioner : Yes.
By Mr. Pilcher:
Q. What would be the tonnage of each package unit?
A. It came to a little better than three hundred tons, and
I believe there were six floors. It was roughly three hundred
tons.
Q. In other words, you were talking about approximately
:fifty to sixty tons in each unit?
A. No, sir. I said, as I recall, this may not be right. I am
going too many years back. The way this building is divided,
gives a somewhat- what you call "E" shaped. I believe we
had three different packages, one in each wing of the building.
They were six or seven horsepower per floor, except the top
floor, we had more load on that.
The Commissioner: I don't see the relevancy
of the testimony pertaining to the details of these,
Dep.
other than from the standpoint of attempting to
4/19/62
page 35 ) discredit the testimony of previous witnesses by
testimony offered by this witness. Perhaps if
you will reframe the question.
By Mr. Pilcher :
Q. What would be the horsepower of each unit you were
discussing, not the tonnage, the total tonnage of all units, but
the horsepower of each unit?
A. Again, what I saW' now is only what I recall. I don't
know it to be a fact, I don't have the information with me
going that far back. As I recall, there were forty-five horse
power per floor, with the exception of the top floor, sixty
horsepower.
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Q. So, you were talking about a fifteen ton unit, when you
talk about a pa.ckagw uniU
A. Yes, sir, but Q. You were adding unit on uniU
The Commissioner: One at the time.
By Mr. Pilcher:
Q. You would just keep adding package fifteen
Dep.
ton unit on fifteen ton unit, until you added up to
the tonnage you felt the building should have Y
4/19/62
page 36 )
A. I didn't so testify. Each fifteen ton package
is really two packages in one, reconstructed,
approximately eight tons, that would produce sixteen tons
per total unit, and three per floor, except the top floor, or
forty-eight tons per floor for five floors would be 240 tons.
The top floor would be sixty tons, or three hundred tons it
would be.
Q. I am trying to get at, when you were talking about the
unit, not one unit more than sixteen or twenty tons?
A. On that particular statement. I quoted other systems on
that, on the building, also.
Q. Did you quote one system of the total tonnage capacity?
A. Yes, sir, and in that system I utilized two chiller Q. Was that the one you submitted in your bid?
A. One other way I reported each one being one hundred
and fifty horsepower located back in one of the equipment
rooms.
Dep.
Q. You never quoted one with a chiller?
4/19/62
A. Yes, in the plans and specifications prepared
page 37 ) by Mr. Hart.
Q. Did you have the benefit of this set of plans
when you made your inspection (handing witness Ex C-7) Y

Mr. Legum: I object to the question on the grounds it is
not fair, for the reason Exhibit C-7 shows revision July 1st,
1959, and he bid prior to the time the contract was let.
Mr. Pilcher: I asked him at the time of this inspection.
A. I said I saw a set of plans, which one I could not say.
By Mr. Pilcher:
Q. Did you have those plans and specifications I handed
to you? Look at them.
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A. There is not much sense in looking at them because my
memory is not that good.
Q. Will you tell me from the plans and specifications you
have in your hand, Exhibit C-7, what specificaDep.
tions the chiller should have~
A. What do you mean specifications the chiller
4/19/62
page 38 ] should have~
Q. In your direct testimony you said the plans
and specifications called for 312 units~
A. All right.
Q. How many tons do those plans and specifications, Exhibit C-7, call for~
A. On here calls for chiller schedule, 750 GPM, 53 drop
onitQ. Is thereThe Commissioner: Let him finish his answer before you
ask another question.
By Mr. Pilcher:
Q. Go ahead.
A. From that information, actually it does not say how
many tons. It tells you how many gallons per minute mid what
is the temperature drop, and also backs that up, shows cooling
tower 900 GPM, from 97° to 87° and 80° wet bulb, then in that
case will circulate less water than that shown. We can go
back to the condenser water pump capacity as to
Dep.
determine what tonnage actually can be produced
by the chiller, because you cannot handle more
4/19/62
page 39 ] than that. It calls for 312 tons.
Q. Are those A. As far as the chiller, the specifications on it.
Q. Has that been revised in any way¥ What did you say
was installed¥
A. Yes, sir, as far as the chiller, the specifications, has the
original plans.
Q. And that is what was installed¥
A. No, sir.
Q. What was the difference between the original plans I presume you mean Exhibit R-15- is that the original plans
you are talking about in your hands¥
A. No, sir; the first revision, December 4th, 1957. R-15, the
plans, what was actually called for, the job
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Q. From your inspection in September, 1959, was the chiller
to meet the specifications as shown in the plans, C-7!
A. No, sir.
Q. The chiller that is installed does not reflect the plans
of C-7Y
Dep.
A. No, the chiller will not do what is shown in
the plans C-7.
4/19/62
Q. Now, I ask you how much the cost, what
page 40 J
would be the actual cost of the chiller as called
for on the plans RA.-5 7
A. The actual cost of the chiller?

The Commissioner: Do you mean what it would have been Y
Mr. Pilcher: What it would have been.
Mr. Legum: I object to the question on the grounds it is
not a complete question, because it would have to indicate
the specifications as well as the plans.
The Commissioner: You may examine him on· that on redirect.
Mr. Legum: I will.
A. As far as the exact cost of the chiller, I cannot give
you that.
By Mr. Pilcher:
Q. I want the cost of the chiller on the plans
Dep.
P-15.
4/19/62
A. I can give you what quotation I had from the
page 41 J manufacturer, from the chiller which was furnished.
Q. And you lost the bid on that quotation 7
A. I am denying that.
Q. What is the cost of the chiller that was actually installed?
A. What was paid for it 7
Q. Yes.
A. According to the purchase order, the chiller and the
indications are the unitsQ. Just talking about the chiller.
A. Again, it is a guess as far as actual cost.

The Commissioner: The witness is limited to what he knows.
Mr. Pilcher: Yes, sir.
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The Commissioner: vVhen the witness says he is guessing,
that is not what we want.
Mr. Pilcher: That is the reason I want to disregard the
:figures he came up with. I am just trying to
discredit the dollars and cents value he came up
Dep.
with.
4/19/62
The Commissioner: I will instruct the witness
page 42 )
to answer the question if he knows the answer.
By Mr. Pilcher :
Q. Do you know how much the chiller cost that went into
the building T
A. Not exactly, no, sir.
Q. Now, let's refer to your testimony relative to the pumps.
Will you refer to the plans which you hilVe, which is Exhibit C-71
A. Yes, sir.
Q. And tell me the cost of the condensor pump that was
actually installed T
A. I made no comparision of the cost, not any answer of
the cost. I made my comparision, not in difference of the cost,
but difference between the pump installed and the size specified, approximately the difference in the horsepower, motors,
and their flexibility. The pump motors are separate from the
pump. As you reduce the size of the pump from
one horsepower to the other, naturally, you have
Dep.
a reduction in the cost of the motor.
4/19/62
Q. So, when you testified, then, Mr. Manuel,
page 43 )
on your original examination you were talking
about reduction in the size of the pump, and that is not true A. What I testified as to the original pump, I stated the
horsepower varied.
Q. But there is no reduction in the pumps?
A. I don't know what you mean.
Q. You seem to make a difference between the capacity
of a pump and the motor. Is there any difference in the
capacity of the pump¥
A. Definitely, there is a difference, if you take C-7, 0-9,
there is a difference stated.
Q. Was the pump installed as stated on the plans C-7?
A. The plans 0-7, condensor water pump specified 780
GPM, at 80 foot head. The pump that is installed has the
same gallons and has 80 foot head.
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Q. That was on the plate of the pump¥
A. That is right, the manufacturer's name plate. The secondary pump shows 80-foot head, 563 GPM. I did
Dep.
not get the tonnage. I would assume the same. I
made my comparison on horsepower, consequently
4/19/62
page 44} would be reduced from 20 horsepower to 15 horsepower.
Q. When you discuss pumps, where did you find these
respective pumps physically located in the building¥
A. Now, as far as positions, I really don't have that down.
One - the electrical shaft, when I got to the bottom, only
equipment was on the left side, not on the right side, as I
recall, of the pumps, but not on the left in the equipment
room.
Q. Now, when you computed out this difference in cost,
what would be the cost for the condensor pump as called fo,r
in the plans R-15 YI am using this in the straight sense, pump
and motor, since you make the distinction.
A. I made the distinction, a'nd you are not. Let's go back
to the motors.
Q. Let's go back to the· pump and motor.
A. I did not estimate it that way.
Q. What would be the original cost of the motor attached
to the condensor pump as called for in the plans R-15? .
A. The motor and that pump, 40 horsepower, $970.00.
.
Q. What make of manufacture T
Dep.
A. Century.
4/19/62
Q. What kind of motor, what the name of the
p~ge 45 )
manufacturer, the name, for the motor installed T
A. I don't know.
·
Q. What was the cost of the motor· installed on the condenser pump T
·
A. The comparison I made, 24 horsepower installed, against
a 40 horsepower, the 25 horsepower· at $628.00, a difference
of $342.00, between the two pumps.
Q. You don't know the .difference between the 40 horsepower, of what make and manufacture called for in the plans,
and the 25 horsepower motor as actually installed T
A. No, but I do know of my own knowledge, if you got
a true motor in it there is very little variation from one
manufacturer to the other.
Q. And that would be the catalogue price?
A. What do you mean catalogue price T
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Q. The price set forth in the catalogue.
A. Most prices in the catalogue depend on the quantity.
They do vary in price. I know what my maximum discount was.
Q. This cost in the difference between the motors on the
pumps could vary considerably from what you
have said?
Dep.
A. No, sir.
4/19/62
Q. Not knowing the make and manufacture of
page 46 )
the motor installed, could you explain by examination specifically that variation Y
A. I never said exact; but approximately so much money,
as to quantity I said you would have considerable variation,
I described what they were.
Q. Let's get into the secondary pump. Do you know the
capacity of the secondary pump¥
A. Only what is shown on the plans C-7.
Q. Are the secondary pumps as installed the same as called
for in the plans C-7 ¥
A. I do not know. All I know, I checked the horsepower.
That is what my testimony was on.
Q. Your testimony as to the value of horsepower on the
motor of the secondary pump is based on that Century catalogue¥
A. That is right.
Q. Do you know the make and manufacture installed of the
secondary pump¥
A. I am not sure.
Q. Do you know the difference in the value of
Dep.
the motor actually on the secondary pump against
4/19/62
page 47 ) what you have previously testified Y
A. I answer that yes, because I feel I know
the difference in value of motors. I cannot say the difference
in dollars and cents of that manufacture.
Q. Generally the difference Y
A. Generally, very close.
Q. Where did you say the secondary pumps were located Y
A. I did not say exactly that I recall. Could be by the
primary air unit, in the equipment room, right-hand side.
Q. On the first floor Y
A. On the first floor.
Q. Let's go to the primary air unit, referring you to the
plans C-7. What do those plans call for for the primary air
unitY
A. On these it says primary air unit, 28,650 CFM.
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Q.
A.
Q.
A.

Near, on the left-hand margin what does it show!
Shows '' 20,800 CFM outside air 48" x 84" Louver.''
Does that mean depth of volume of the air¥
Depth of volume of the air.
Q. So, would that be revision of the plans
R-15¥
Dep.
A. Going back to this 4/19/62
page 48 ]
Q. Would it be a revision of those plans! ·
A. Actually, as I recall - I might as well look
and see what it says. Those plans, as noted is revision of those
other plans. Actually, it shows on this 29,130 CFM.
Q. Referring to R-15¥
A. Referring to R-15.
Q. So, then, the plans, C-7 is revision of the plans R-15?
A. Yes, sir.
Q. And would be a reduction from 28,650 CFM to 20,800
CFM!
A. That is some variation in there.
Q. Now, what is the difference in the cost of the primary
air unit that is called for in the plans C-7?
A. Going back to that Q. As revised.
A. Would reduce the quantity of the air by 27%, so would
reduce the size of the air equipment.
Q. Referring to plans C-17, what is the difference in the cost of the equipment as reflected on
Dep.
the revised plans C-7 and that installed¥
4/19/62
A. C-7 is a very conflicting plan. If I was to
page 49 ]
bid on C-7, I would be lost. ''primary air unit,
350 CFM.'' Actually, roughly, it is only 20,800 CFM.
Q. That was what was installed?
A. That is right.
Q. Would there be any difference in the cost of 20,800 CFM,
and what the plans called for and that installed¥
A. The plans called for 28,650.
Q. What is the 20,800?
A. I don't know.
Q. Would there be any difference in the cost between the
20.800 shown on those plans C-7 and that piece of equipment that was actually installed?
Mr. Legum: I object to the question. This witness has
answered it three times.
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The Commissioner: It has been asked in different form.
I will permit him to answer it.
A. I know what you are driving at.
Dep.
By Mr. Pilcher:
4/19/62
page 50 ]
Q. You tell me.
A. I cannot answer that question the way it is
worded. Essentially what you are trying to find out is whether
the 20,800 CFM unti as shown by this one notation would cost
any different from what was installed. We would assume
it would be some other cost. I am not conceding that because
one 20,800Q. The question comes up whether P-C (C-7) is revision
of R-15.
A. It says so.
Q. Let's go to the cooling tower. Are you familiar with the
make motor of the cooling tower installed¥
A. Yes, sir.
Q. In this cooling tower where do the plans call for that
to be installed, R-15¥
A. On the first page it shows ''Part Plan, northwest corner
of the roof.'' ''Provide steel beams to spread tower load
between columns exhaust wall as approved.''
Q. I refer you to the wall. Is that the outside wall of the
building¥
A. I would assume so, in this plan.
Dep.
Q. Is the cooling tower actually installed on the
4/19/62
page 51 ] outside wall of the building¥
A. I would say not. Several years is a long
time to remember.
Q. Referring back to C-7 is the cooling tower installed the
same as is called for on C-7 as revised 1
A. Say that again T
Q. Has the cooling tower that is installed met the plans
C-7, as revised T
A. No, sir, that did not.
Q. What is the difference T
A. On C-7, as on R-15, under the heading cooling tower it
specifies 900 GPM, 97° to 87° and 80° wet bulb.
Q. So, the cooling tower was not changed on the plans C-7 T
A. Under the heading Cooling Tower, no, sir.
Q. Is it changed anywhere else T
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A. In connection with the actual cooling tower, shows less
water, being because of the reduced size of the water pump.
Q. The plans called for less capacity than A. No, sir, because the chiller specified on those
plans is the same as on Rr15, the cooling tower
Dep.
the same on this.
4/19/62
Q. There is no change in the two sets of plans T
page 52 }
A. That is right, no change in the two sets of
plans, because the condenser water pump has been sized down.
Q. The cooling tower and the chiller, are those as installed
balanced!
·
A. To the best of my knowledge, they are.
Q. Is the system balanced T
Mr. Legum: I object on the grounds that is immaterial.
The Commissioner: Does the witness know the answer!
A. I cannot say, I have not been· through it. I feel the
system probably is. I don't really know that to be a fact.
By Mr. Pilcher:
Q. From your testimony, I understand you testified there
was a difference type make and manufacture of the cooling
tower as called for on the plans and the cooling tower actually
installed!
A. Yes, sir.
Dep.
Q. Can you tell me the differenc in the weight of
4/19/62
page 53 } the two different types T
A. Very close. ·
Q. What difference would it beT
A. The operating weight of the Marley type, No. 19, specified was 31,550 pounds, and the operating weight of the
tower installed is 18,400 pounds.
Q·. What size Marley Cooling tower would have had to.have
been installed to have the weight of a 18,000 pounds operating weight!
Mr. Legum: I object to the question as not being material.
The question is what the plans and specifications called for.
The Commissioner: I am inclined to think much of this
testimony may, in the future, develop to -be immaterial, but
if the attorney wants to put it in, I willlet him put it in; if
he considers it relevant.
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By Mr. Pilcher:
Q. What capacity of Marley type tower would weigh 18,Dep.
400 pounds.
4/19/62
A. Of the same type as specified f
page 54 J
Q. Yes, sir, what would be the tonnage capacity of the pump f
A. It is easy enough to comput~ the weight, but whether
that is a different size pump on the tower construction, I cou}.d
not tell you.
Q. Would it be the tonnage less this 260 tons f
A. I would say definitely the Marley type, as of the type
specified, capacity of 260 tons, would definitely weigh more
that 18,000 pounds.
Q. Coming now to the valves. What type valves were specified?
A. Actually, the type and manufacture of valves was specified, and specified capacity, as I recall. It specified Jenkins
or equal type valves.
Q. Is there any difference in that type installed, talking
about the type metal?
A. As far as metal, it is the same.
Q. Why would you say that there was a difference in value f
A. Well, because all of us know in the contracting business, there are different values on valves. The
American as installed are less expensive than the
Dep.
Jenkins.
4/19/62
Q. You are talking about the cost. Can you
page 55 J
give us the difference in the quality of the valves f
A. There is a difference in the valves, but as far as the
exact difference, I would not attempt to give in seating, etc.
Q. You don't know in what way they are superior f
A. Not to the :fine details, I do not know. I don't think it
is important, when you are bidding and the plans and specifications state you have to use a certain make, you have to
consider - you have nothing left but to use that specified in
the specifications.
Q. Do you know how many valves there were in the building, that were not according to the plans and specifications?
A. No, I did not go all through the job to see.
Q. Do you know the difference in the cost of the valves as
specified -·
A. Yes, sir.
Q. And the ones that were put in f
A. Yes, sir.
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Q. Let's go to the high pressure air duct, where
Dep.
is that actually located¥
A. When you say where 4/19/62
page 56 ]
Q. I mean in the building.
A. The ducts are throughout the building. supp.Zy air to all of the building.
Q. In each room, on each floor, you have a duct 72-inches x
26-inches.
A. I do not say that.
Q. Is that the high pressure ducU
A. The entire duct system has its own pressure, and all
the same duct system.
Q. Now, you discussed a duct 72-inches x 26-inches ¥
A. I was also looking at the main trunk duct in the corridor.
Q. On each floor?
·
A. No, sir, the first floor, the ducts decrease in size as they
come up out of the unit.
Q. Talking about the duct 72-inches x 26-inches, would the
duct as installed be balanced with the primary air unit which
had a capacity of 20,800 pounds¥

Mr. Legum: I object for the reason previously stated, not
material.
The Commissioner : I don't understand the
question myself.
Dep.
4/19/62
page 57 ] By Mr. Pilcher:
Q. Is the duct as installed, 36-inches in diameter,
balanced, or will it handle air for the primary air unit, which
has a capacity of 20,800 cubic feet~
Mr. Legum: I wish to note my objection.
The Commissioner: The objection is overruled.
A. I don't know the final details. I have been checking on
whether the motor fan, the motor, would handle it, and I
would say so, on the limited knowledge I have.
By Mr. Pilcher:
Q. Now, can you tell me whether this main duct, 36-inches
in diameter, is as milled for in the plans marked C-7~
A. I will look again. It is definitely shownon this plans as I thought it was, I have not found it yet. This show 36-inches in
diameter, round, on page two of the Exhibit C-7.
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Q. Mr. Manuel, I ask you if you have counted
the risers - I presume the duct risers are the
Dep.
risers going from the first floor up through the
4/19/62
page 58 ] floors above. Is that what a riser is~
A. Yes, sir.
Q. Can you tell me how many risers the plans C-7 call fod
A. Yes, sir, the plans C-7 on page 4 call for 25 risers.
Q. And that is the number of risers that were installed in
the building~
A. I assume so. I don't know.
Q. On your direct testimony I believe you said specifically
that the duct system was reduced for 32 risers to 25 risers.
A. I was going on the basis of the two exhibits as the way
it was installed.
Q. Then, you don't know, of your own knowledge, and you
would like to correct that, if it is a wrong impression, in your
direct testimony~

Dep.
4/19/62
page 59 ]

The Commissioner: He testified at that time
C-7 and R-15 has a difference between them.
Mr. Pilcher: I would like the record to show
at this time the witness never looked at Exhibit
C-7 until I handed it to him on cross examination, and during
his direct testimony he only referred to R-15.
The Commissioner : Let the record show I have no way of
knowing. I know the exhibits were out of this office until
yesterday so the witness may have had an opportunity to look
at the exhibit ahead of time.
By Mr. Pilcher:
Q. Mr. Manuel, you discussed in this duck work something
about a sound absorber section.
A. Yes, sir.
Q. What do you mean when you say sound absorber section~
A. It reduces the noise level of the air, so as to transfer
the noise of your different room units.
Q. Where would the 44-foot long sound absorber section be~
A. It is shown on R-15, on page 1, to be starting
from the equipment room, where the primary air
Dep.
unit is running down the corridor on the first floor.
4/19/62
Q. Would that 44 feet be the section the risers
page 60 ]
would come out of'
A. Not at that point. Later on they do.
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Q. Now, referring to plans C.-7, I ask you if that plant or
systein is balanced insofar as this 44-foot section T
A. On page 1, plan C-7, it shows sound absorbers located in
the equipment room as being 10-feet long, and 90-inches wide,
and 24-inches high.
Q. Does that, as installed, meet the plans C-7 ~
A. Yes, sir.
Q. Now, Mr. Manuel, where are the pressure gages as
installed~

A. Pressure gages, which one~
Q. You were talking in your direct testimony about there
being certain pressure gages.
A. On R-15.
Q. In your direct testimony you just mentioned pressur~
gages when you referred to the plans.
A. I referred to pressure gages on the discharge side of
the pumps.
Q. Physically located on the pumps~
A. No, sir.
Dep.
Q. Where do the plans C-7 call for the pressure
4/19/62
·
page 61 ] gages~
A. Plans C-7, on page Q. As revised~
·
The Commissioner: Let him :finish his answer.
A. Exhibit C-7, on page 1, it indicates 4-li.nch dial pressure
gages to be located very close to the pump on the discharge
side of the pump.
By Mr. Pilcher:
Q. Are those pressure gag·es as the plans called for installed Y
A. No.
Q. Where are the pressure gages located~
A. I did not see them.
Q. Does the plan C-7 call for balancing cocks¥
A. C-7 shows balancing cocks also on the discharge side
of the pump.
Q. Did you see the balancing cocks~
A. No.
Dep.
Q. Row many pressure gages do the plans C-7
call fod
4/19/62
page 62 ]
A. C-7 does not call - it shows ''Typical pump
piping,'' and I would assume pressure gage for
each pump.
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Q. How many balancing cocks do the plans call for¥
A. The same way.
Q. Does it call for them 1
A. If I was bidding- the job, I would bid for one for each
pump. It shows one pump which would be taken for all pumps.
Q. You talked about a two hundred gallon item; was that
the same wayf I don't recall the testimony, what you said
instead of the 200 A. The condensate receiver.
Q. What is the nature of that¥
A. No steam coil would go into the pump back of that
boiler.
Q. You are talking about the heating sidef
A. The heating.
Q. That would be accumulation tank 1
A. That it true.
Q. What does the plans C-7 call for relative to the
size¥
A. Condensate pump, duplex, 180 GPM, 15
Dep.
pound discharge, 200 gallon receiver.
4/19/62
Q. There is no revision on that 1
page 63 ]
A. No revision shown, no.
Q. In the event the twenty-four gallon as installed was
not adequate, what would be the result in the operation of
the heating system 1
A. I don't think that is material.

By The Commissioner :
Q. You just answer the question.
A. I don't think it makes any real difference in the operation
of the system.
By Mr. Pilcher:
Q. Now, let's refer to the expansion tank on the heating
or cooling side of the system.
A. I don't recall. I believe it was off the boiler. It is shown
on the plans off the secondary water pump system, off the riser
system.
Q. Now, Mr. Manuel, what size main condensing water
piping is called for on plans CJ71
A. Six inch.
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Q. As I understand, that was what was installed 1
A. Yes, sir.
Q. Now, Mr. Manuel, you said something about
the reduction in the size of the controls. You were
talking about thermostats 1
A. No, sir, I said the blank statement. You brought it up
and asked me was it a balanced system. I said that might be
because of the difference in the water quantity handled and
the schedule on his heating requirement on the pneumatic
control valve method; also been changed.
Q. You have given us some variation in prices on the duct.
work, insulation, pressure gages, etc. Were those prices computed from what was called for on the plans 0-7, or on the
plans R-151
A. The prices I have quoted were based on the difference
between the Plans R-15 and 0-7, and the difference between
R-15 and what I actually saw installed.
Q. And so the prices you have given are not the difference
in 0-7 and what was installed 1
A. On 0-7 the chiller as indicated is 750 GPM, from 52°
to 42°. The cooling tower is indicated to be 300 ton cooling
tower, and neither one exist.
Dep.
Q. That was the only price difference between
0-7 and the ones. actually installed~
4/19/62
page 65 )
A. The only ones I testified to.
Q. Did you count the number of units that went
in each room 1
A. I don't think I did- induction air units, no, sir.
Q. Do you know whether or not there wer. "lore or fewer
installed?
A. No, sir.
Q. Mr. Manuel, in your direct examination when you first
started, you testified you put in units for various plants 1
A. Yes.
Q. Running from small to 100-ton units. Have you ever installed one single 300-ton unit or designed one 300-ton unit?
A. No, sir.
Dep.
4/19/62
page 64 )

Mr. Pilcher: That is all.
And further this deponent saith not.
not.
Jt

*

*

*

1r
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4/19/62
page 67]

EDWARD B. RUDIGER,
a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
By Mr. Legum:
Q. State your name, sir.
A. Edward B. Rudiger.
Q. Where do you live T
A. 406 Warner Street.
Q. Norfolk, Virginia Y
A. Norfolk, Virginia.
Q. For whom do you work~
A. The Wallace Process Piping Company.
Q. In what capacityY
A. In charge of the air condition, and estimating, of course.
Q. Where is the Wallace Process Piping Company located
in NorfolkT
A. It is on Redmon Road and Little Creek, near the Amphibious Base.
Dep.
Q. How long have you, yourself, been in the air
conditioning business Y
4/19/62
page 68 ]
A. For the last thirty-five years.
Q. Will you tell us, please, what type of work
Wallace Process Piping Company doesY
A. W el!, .we do heating, plumbing, air conditioning, and
process p1pmg.
Q. Tell us, please, some of the jobs, that is, air conditioning
jobs, the Wallace Process Piping Company has done while
you were with them.
· A. Well, most of our work is in Government work. We
have just completed about twenty-five million dollars worth
of work on the missile sites, and that was in Wyoming we
had Phase 2 and Phase 3, which are nine missiles, phases
o£ the nine missile sites.
Q. Did you, yourself, participate in this workY
A. Yes, I did.
Q. Please tell some of the buildings in which Wallace Process Piping Company has installed air conditioning or participated in Y
A. Well, building a large chemical plant.
Q. Where was that Y

316

Supreme Court

of~Appeals

of Virginia

Edward B. Rudiger
Q. Over- I think it is in Lee Hall, Virginia,
Dep.
and that was duct work and blow-pipe connected
with the other mechanical work.
4/19/62
page 69 )
Q. What other jobs have you had in this area Y
A. Several buildings at the Naval Base.
Q. In Norfolk?
A. In Norfolk, Virginia. I did the sheet metal work on the
Rennert Building jointly with Virginia-Carolina Company.
Q. Was this sheet metal work pertaining to air conditioning?
A. It was not Virginia-Carolina. That was· the United
States Post Office, downtown. That was another job, when we
did the sheet metal for Virginia-Carolina. ·
Q. When you say sheet metal, that pertains to air conditioning?
A. Yes, it does.
Q. Now, are your duties as estimating with the Wallace
Process Piping Company, what ·are they?
A.· Air conditioning, heat, yes, ventilating, with the exception such as piping and boilers. That is on the larger jobs.
We have quite a few in our office; and we did figure different
phases of it.
· Q. Now, I ask you, Mr. Rudiger, whether or
Dep.
not Wallace Process ·Piping. Company submitted
4/19/62
page 70 ) a bid for the air condition work in the Law Building?
·
A. Yes, we did.
.
Q. And did you, yourself, participate; in figuring out the
estimates for the wall piping?
A. Yes, I did.
Q. All right. Now, I ask you if you have inspected the Law
Building, after Kirk-Reid completed its work Y
A. Yes, I have.
Q. Could you tell us approximately what month and year
you inspected it after they did the work?
A. I would say it was in the latter part of 1959, in October
or November. I think it was nearer to October.
Q. I will ask you if you are familiar with the plans known
as R-15, which are the plans pertaining to the Law Building
under date of December 1st, revised, December 4th, 1958?
A. Yes, I am.
Q. Now, Mr. Rudiger, what difference, if any, is there
between the capacity of the chiller called for by R-15 and the
chiller actually installed T
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4/19/62
page 71 ]

A. Well, it is a different size.
Q. Tell us, please, the difference.
Mr. Pilcher: I object to that. That has been
gone into with several witnesses, and it is just

cumulative.
The Commissioner: I think counsel is asking if he knows any
difference, and then taking up the different items.
Mr. Legum: I am just laying the foundation.
A. It is a smaller chiller which is installed in the building.
By Mr. Leg'Um:
Q. What is the difference in the size as to the one installed~
A. It called for 312 tons on that basic plan, "as-built." As
for the C-7 plans, I am not too familiar with them, but what
is in the building is a 262-ton chiller.
Q. And that is how many tons difference~
A. Fifty tons difference.
Q. From your experience, when there is a difference in
the size of the chiller, what effect would tha't have
on the rest of the equipment installed, such as the
Dep.
cooling tower, etc.~
4/19/62
A. It would be reduced by the same tonnage.
page 72 ]
Q. Have you made an estimate of the difference
in cost between plans R-15 and what was actually installed,
as far as cost is concerned~
Mr. Pilcher: I object, unless he goes into more detail,
there has been no proper foundation laid.
The Commissioner: You may note your exception. Let's
go ahead gentlemen.
A. The cost of the job that is installed, is not the cost of
the job under the original plans.
By The Commissioner:
Q. Meaning R-15 ~
A. R-15 was completely different. They are two different
systems, because one is a completely larger system.
Mr. Pilcher: I do not want to continue interrupting with my
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Mr. Pilcher: I do not want to continue interruptDep.
ing with my objection. I would like to note a continuing objection to this witness testifying, first,
4/19/62
page 73 ] as accumulative; second, the proper foundation
has not been laid relative to his testimony as to
cost; third, he is only referring to the plans known as R-15,
and not the plans known as C-7.
The Commissioner: He is only referring to the plans known
as R-15, and you may note a continuing objection. I will
overrule your objection at this time. On cross examination
you may inquire into it.
Mr. Pilcher: Without waiving my objection.
The Commissioner: Yes.
By Mr. Legum:
Q. Will you look at your notes and tell us what difference
in cost is there between the system actually installed and what
R-15 called for, in terms of money?.
A. Well, I think it is around $48,400.00, based on the number of tons' differenc'e installed and the price the
owner paid for.
Dep.
4/19/62
The Commissioner: Are the prices the witness
page 74 ]
is talking about as of the date of installation or
as of this date~
Mr. Legum: As of the date of installation.
The Witness : The contract price of $253,700.00; that is the
price I am speaking of.
By The Commissioner:
Q. I mean when you have compared· the cost, is the cost
you are comparing it with as of .the date of installation rather
than the cost as of today~
A. Yes, sir.
·
By Mr. Legum:
Q. In arriving at this figure, how much is it, did you say¥
A. $48,400.00.
Q. Would you tell his Honor how you arrived at that figure f
A. You have the base price which has been established
of $253,700.00.
Dep.
Q. Is that the base price you are talking about,
the contract entered into betweenthe two parties?
4/19/62
A. Yes, sir, that is correct.
page 75 ]
Q. Go ahead.
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A. The tonnage that was installed is 262 tons, and if you
divide the tons into the total price, you will have the cost of
$968.00 a ton, and if you multiply that by the difference in
the tonnage specified in the original plans and that actually
installed, you will find it will come out $48,400.00.
Q. In your opinion, is that the figure as of the difference
in the cost between what the plans called for and what was
actually installed 1
A. Yes, it is, because, if you cut down your chiller, you
have to cut down the entire system.
ME. Legum: You may examine.

CROSS EXAMINATION
By Mr. Pilcher:
Q. Mr. Rudiger, you have computed out a figure based on
the plans R-15. Have you computed out a similar figure based
on the plans C-7 1
Dep.
A. Well, the plans C-7 is not correctwith the
equipment that is installed in the building.
4/19/62
Q. Will you answer the question as I propage 76 )
pounded it 1
The Commissioner : If you will give him time to finish his
answer it may be responsive.

A. The'plans call for something By The Commissioner :
Q. You are indicating C-7?
A. Yes, sir.
Q. Go ahead.
A. C-7· calls for a lot of the equipment the same as in R-15,
and that is not exactly what is installed in the building, and
so I do not think we can talk about these plans and compare
them to this.
Q. Indicate which you are referring to.
A. C-7 is not like - it is different from what is installed in
the building, so I cannot compare C-7 with with anything in
this case.
Q. Do I understand you to mean, you say that that
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which is now installed in the building is not
Dep.
in accordance with C-7! Is that the gist of your
testimony?
4/19/62
A. Yes, sir. It says here "chiller" page 77 J
Q. When you say "here" you have to indicate
what you are referring to for the record.
A. Is says on C-7 the chiller is for 750 GPM, and it also
shows for 750 GPM on R-15. The unit in the building that
is actually installed is not for 750 GPM.
By Mr. Pilcher:
Q·. Mr. Rudiger, the other pieces of equipment that are in
this building, other than the chiller, namely, the primary air
duct, is smaller than is shown on R-15, is it not¥
A. I found that the primary air duct on C-7 is smaller,
.
yes, it is smaller.
Q. And is the cooling tower as shown on C-7 smaller than
shown on R-15?
A. I am sure it is. On the plans they are the same, but in
the building, they are different.
Q. How about the pumps T
A. The pumps are all smaller size in the building than
shown on the plans.
Q. Than shown on the plans C-7 Y
Dep.
A. I did not take C-7 to correct it in accordance
4/19/62
page 78 J with the plans, so, therefore, I would not loiow
of the details of what is on this C-7, as a comparison of the information that is on R-15. Now, I took the
plans R-15 and went through the building and compared existing equipment that has been installed and compared it
with what was called for on the drawings, R-15. ·
Q. Did you compare the equipment as installed with the
plans C-H
A. No. I had no reason to because I was asked to compare the original plans of the job with the job that was installed.
..
Q. And, if the primary air unit calls on plans C-7 for a
27% reduction, would that, in turn, reduce the size of the
chiller?
A. Would you mind repeating that?
Q. If the plans C-7, that you did riot have, reduced the primary air unit by 27%, would that, to balance the system, reduce
the size of the chiller T ·
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A. As I have said before, I cannot go by C-7, because it is
incorrect.
Q. Are you saying this, that the primary air
Dep.
unit is incorrect.
4/19/62
A. Primary Air unit, no.
page 79 )
Q. As show on C-7~
A. The primary air unit on C-7 and the primary air unit
that is installedQ. I refer you to The Commissioner: Let the witness finish.
A. (continuing) Shown on these plans, C-7, you have air
intake of 20,800 CFM. The original plans call for an air intake
of 28,650 CFM.
By Mr. Pilcher:
Q. Would the reduction in that primary air unit reduce
the chiller size~
A. That would be a normal way of looking at it.
Q. Now, Mr. Rudiger, when you first testified, you testified
you were estimator with Wallace Process Piping Company~
A. Yes, sir.
Q. Do you estimate or do you design air condiDep.
tioning systems?
A. I do not design any. I design to a degree; in
4/19/62
page 80 ) our field, you must make alterations. Everything
that is submitted has to go to the engineer and
if they analyze it, and if it meets with their approval it is
sent back to us.
Q. Did the Wallace Process Piping Company complete the
work they bid on in Wyoming, the Government you were talking about?
A. Yes, that was completed.
Q. Did the Process Piping Company complete that~
A. Yes, sir, the Wallace Process Piping Company completed that.
Q. When you first testified, you limited your work with
the Wallace Process Piping Company to duct work, did you
not, and said other than that, you estimated piping and
other phases of air conditioning~
A. I said I did work jointly with other mechanical contractors; we are mechanical contractors basically. Some jobs
will be entirely air conditioning jobs. Some jobs I will bid
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on just taking off the air handling equipment on the refrigeration cycle and the sheet metal work, and what it pertains to,
such as fusion, etc.
Q. Your work is primarily duct work that you
do in air conditioning, that you handle personalDep.
ly!
4/19/62
page 81 )
A. I handle duct work.
The Commissoner : If you will ask a single question and
let the witness give his answer - You ask a double question
and when the witness answers it means nothing, because you
cannot tell which question the answer refers to. If you will
ask a single question and let the witness conclude his answer
on that and then ask another question, it will mean some
thing in the record. Please ask one question at the time.
By Mr. Pilcher:
Q. Do you know the question!
A. Yes, sir.
Q. Will you answer it, please?
A. Basically, I run the sheet metal work or what we called
the air condition division for Wallace Process Piping Company.
Q. Where did you get your knowledge relative
to chillers, chiller systems, chiller units, the heatDep.
ing phase of the system, water tower phases,
4/19/62
page 82 ) pump, etc, what is your background Y
A. I have spent my entire life working in this
field. I have been with one of the largest contractors in this
area and I run a good size part of Wallace Process Piping
Company.
·
Q. Do you have ali interest in the Wallace Process Piping
Company!
A. I work on a salary and commission.
Q. You are not an officer of that company Y
A. Not in the respect that I have the privilege of bidding
a job without Mr. Wallace's permission.
Q. In this system as installed what is known in aid conditioning circles a balanced system!
Mr. Legum: I object on the grounds that is immaterial.
The Commissioner: I will overrule your motion. Let him
answer the question.
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A. What do you mean ''a balanced system~'' Balancing
has one meaning that you set the air flow and the
water flow throughout the system. Are you speakDep.
of whether I would be capable of balancing a
4/19/62
page 83 J system of that sorU I was approved by the
United States Government Corps of Engineers
Foundation.
Q. I am not talking about your qualifications, but about
this plant. Is the system, in your opinion, a balanced system~
A. I could not tell you whether it is or it is not.
The Commissioner: For the benefit of the Commissioner, is
there such a thing as a balanced or unbalaced system~ Are
not all systems subject to being balanced~
By The Commissioner :
Q. The question directed to you was, was this particular
system in the Law Building a balanced system~ I want to
know this, is there such a thing as a balanced system as distinguished from an unbalanced system~
A. I would like for that to be clarified, what they mean.
Q. I am trying to get you to clarify it for the Commissioner.
You tell me what is meant by a system that is not
a balanced system.
Dep.
A. My interpretation of what they are asking
4/19/62
page 84 J for would be that they are asking whether the
equipment that is installed in the building Q. Please don't talk about what anyone is trying to get
you to say. I merely asked the overall question what is a
balanced system as distinguished from an unbalanced system.
A. A balanced system, in my thought, would be a system
that has all of the equipment well working, uniformly in
producing the sort of tonnage required for a building.
Q. Are not all systems which are properly designed adjusted as balanced systems~
A. Yes, when they are designed they are supposed to be,
yes.
By Mr. Pilcher :
Q. Is this the balanced system you said it is supposed to
be, is iU
A. I do know not what the load of the building is, nor the
foundation, whether the system is - well - balanced out
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to hold the amount of b.t.u's, required. I do not
Dep.
know.
Q. Did Wallace Process Piping Company sub4/19/62
page 85 ] mit a bid on the Law Building?
A. I have answered that. Yes.
Q. What was the amount of that bid Y
A. I believe it was in the neighborhood of approximately
$40,000.00 above that price, your price.
Q. When you speak of "your price" you mean Kirk-ReidY
A. Yes, sir.
Q. When you computed out the differential in the price
of the air conditioning as installed as that called .for on R-15,
you did not take into consideration the increased cost that
would be attributable to the changes reflected in the plans
C-7, did you!
Mr. Legum: I object to the question on the grounds there
has been no evidence that there has been increased cost
attributable to changes hi C-7.
The Commissioner: I think the question is rather involved.
If the witness understands it, I will let him answer.
Dep.
4/19/62
A. Those C-7 plans, as I saw, are misleading in
page 86 ] the fact there are numerous, many, places where
they are not the same as the original plans, R-15.
By Mr. Pilcher:
Q. And those changes would be the revision of R-15 Y
A. That would be revision, if you put in smaller equipment. It is normal procedure.
Q. If there was certain additional duct work required on
C-7, or if there are additional other types of work required on
C-7 that is not reflected on R~15, that would be additional ex~
pense to the contractor Y
A. If the contractor does work that is over and beyond the
original plans, he has a claim against the owner, provided
that it is submitted to the engineer and submitted to the
owner for approval and sent back to the engineer and contractor.
Q. Under the circumstances when you computed out that
difference in costs, did you take that additional work in mind
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when you came up with the figure of $48,400.00 ~
Dep.
Mr. Legum: I object on the grounds unless he
can specify what additional work he is talking
4/19/62
page 87 } about.
The Commissioner: When you started your
question I thouglit you were talking about the difference in the
bid and the original cost, and then you started talking about the
comparisdn he made on the plans and that which was installed.
By Mr. Pilcher :
Q. The plans C-7 require additional work and material over
and above the plans R-151
A. Yes, sir.
Q. The additional material and labor to install that air
conditioning system is reflected by C-7, at additional cost to
the contractor: Did you take that additional cost into consideration when you figured out that cost differential of
$48,400.00.
Mr. Legum: I object on the grounds there has
Dep.
been no evidence to substantiate that.
The Commissioner: I will allow it to come in.
4/19/62
page 88 } By The Commissioner :
Q. Go ahead.
A. I answered that question before, that these plans I
found to be incorrect, the plans Cc.7, and therefore, I could
not go on those plans. I can only depend upon the original
plans and what I can see that is installed in the building.
I cannot see what was installed and hidden behind the walls. etc.
Q. I don't think that is the question.
The Commissioner : Will you rephrase the question.
By Mr. Pilcher :
Q. Mr. Rudiger, the contractor put certain material and
labor into the Law Building the plans R-15 do not call for
which are expenses to the contractor. When you computed
out that figure of $48,400.00 did you take into consideration
that additional material and labor he put into the building?
Mr. Leg·um: I wish to note my objection to that
Dep.
question on the grounds that the evidence is that
4/19/62
page 89 } the different changes put in by the contractor,
different from the original plans cost less than
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that called for on C-15, different than what R-15 called for
and there is no basis for the question.
The Commissioner: I think that ·is' a part of the argument,
but we must get certain facts established before we have
argument. I will ask Mr. Pilcher to correct me if the question
does not suggest what he had in mind:
By The Commissioner:
Q. Mr. Rudiger, when you made your comparisons as to
the difference in the cost and what R-15 called for and what
was actually in the building, which I recall through earlier
testimony you said was the sum of $40,800.00, in monetary
value, for the difference; is that correct?
A. That is right.
Dep.
Q. When you did that, did you, at that time,
base that figure on the difference between what was
4/19/62
page 90 ] called for in R-15 xndwhat was physically in the
building, or did you base it on what was called
for in C-7 and what was in the building¥
Mr. Pilcher: That is just about it.
A. I did not base my figures on C-7. As I said before, I
am not sure that that is correct.
By The Commissioner:
Q. You did not base it on C-7Y
A. No, sir.
Mr. Pilcher: No further questions.
Mr. Legum: I have no further questions.
And further this deponent saith not.
Dep.
8/15/62
page 4 ]

*

*

*

*

*

J. DUNSTON WINGFIELD
called as a witness on behalf of the Defendant
having been first duly sworn, was examined, and testified a~
follows:
DIRECT EXAMINATION
By Mr. Legum:
Q. State your name, please T
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A. J. Dunston Wingfield.
Q. What is your occupation Y
A. Building Manager, Law Building.
Q. For the purpose of the record, where is the Law Building located in Norfolk?
A. 147 Granby Street.
Q. Mr. Wingfield, I ask you whether you told Mr. Irvin of
Kirk-Reid Incorporated that he was supposed to perform
certain work at night time?
A. No, sir.
Dep.
Q. I ask you if you told Mr. Irvin that he was
supposed to perform certain work on week-ends?
8/15/62
page 5 )
A. No, sir.
Q. I ask you if you told Mr. Irvin that he had
to perform certain work so as to avoid interferring with tenants on the first floor Y
A. No, sir.
Mr. Legum: You may examine.
CROSS EXAMINATION
By Mr. Pilcher:
Q. Mr. Wingfield, for whom do you work?
A. Mr. Louis B. Fine.
Q. And this Law Building is the Law Building that is the
subject of this suiU
A. Yes, sir.
Q. Mr. Wingfield, have there been any complaints on behalf of the tenants of the building relative to the heating
system in the building, as to the second through
seventh floors?
Dep.

8/15/62
Mr. Legum: I object to the question as not
being material to the inquiry before your Honor.
The Commissioner: I don't see that it is harmful.
Mr. Pilcher could make him his witness if he wanted to.
I overrule the objection. Go ahead.
The Witness: What was the question T
Mr. Pilcher : Would you read the question, please, Mr.
Reporter?
page 6)

(The question was read back by the Reporter.)
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The Witness: No, sir. I don't recall any complaints at
all, sir.
By Mr. Pilcher:
Q. Have there been any complaints by the tenants from the
second through the seventh floors inclusive of the air conditioning system in the building?
Dep.

8/15/62
page 7 )

Mr. Legum: I wish to object for the same reason.
The Commissioner: Same ruling.·
The Witness : We have had some trouble with
the air conditioning system.

By Mr. Pilcher:
Q. Have you had any complaints from the tenants?
A. Yes, we have had some complaints from the tenants.
Q. Who were the tenants that complained?
A. Well, I don't recall the names.
Q. What were the nature of the complaints Y
A. Well, one time we weren't getting sufficient a1r conditioning.
Q. When was thaU
A. Well, it has been several years ago. I don't have the dates.
Q. This summed
A. No, sir, not this summer.
Q. Well, do you recall any from last summerY
A. I would say probably maybe two years ago.
Q. Now, at that time was the building completely occupied
by tenants¥
A. No, sir.
Q. Could that have been a feature of the
complaint, that the building was not necessarily
Dep.
occupied¥
8/15/62
· A. Not being an engineer, I wouldn't know
page 8 )
whether it was or not, sir.
Q. Now, I presume that the questions that Mr. Legum
directed to you were relative to the work to be done in the
completing of the contract in the stores on the ground floor,
or first floor.
Was there any difficulty in getting into those stores to complete the work¥
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Mr. Legum: I object to the question it is calling for an
opinion.
The Commissioner: Well, it may call for a factual reply,
Mr. Legum, but it is rather broad.
Mr. Pilcher: Yes, sir, it is.
The Commissioner: I would suggest that you narrow it
down, and let's find out if he knows anything from a factual
standpoint.
By Mr. Pilcher:
Q. How many stores are there on the first floor Y
Dep.
A. Approximately eight, approximately eight.
Q. Was there any air conditioning work done
8/15/62
page 9 J in those stores by Kirk-Reid Company, Incorporated?
Mr. Legum: I object to the question on the grounds that
my questioning of him was strictly rebuttal, confined to Mr.
Irvin's testimony in Volume One page twenty-eight from
line sixteen through twenty-two, and that any questioning by
Mr. Pilcher is going beyond the scope of the direct examination.
The Commisssioner: I think you are probably right, but I
still think the question is permissable.
The Witness: Will you repeat the question, please, sir?
Mr. Pilcher: Will you please read back the question, Mr.
Reporter?
(The record was read.)
The Witness: Well, to answer that question, yes. Putting
the pipes in, but as far as furnishing air conditioning there wasn't there air conditioning furDep.
nished on the ground floor.
8/15/62
page 10 ] By Mr. Pilcher:
Q. Did Kirk Reid Company Incorporated employees have to go into those stores in the course of doing this
work?
A. It was necessary for them to do that to complete the
contract.
Q. And was there any complaints? Did you hear any complaints on the part of the stores about their employees coming
in there during the hours of nine to five on week days Y
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A. Well, during the whole installation job there are always
complaints when any major operation is going on.
Q. Were the complaints from these stores Y
A. Various stores, yes.
Q. Did you try to alleviate those complaints to satisfy the
tenantsY
A. I tried to get them to bear with us until our installation
was completed. Yes, sir.
Q_. And what did you do in attempting to get
Dep.
them to bear with you Y
A. Talked to the tenants and tried to get them
8/15/62
page 11 } to bear with us.
Q. Would they?
A. Well, they did.
Q. All of them Y
A. Yes, they got the work done and all of them Q. Has all the work been done, or was there an allowance
because some tenants wouldn't let them in Y
A. Well, now, that I understand. There was an allowance.
Q. Which tenant would not let them in at allY
A. Didn't any of them - I don't know of any tenant that
did not let them in at all. I don't know.
Q. Mr. Wingfield, I am trying to elucidate from you how
much difficulty, and I did not necessarily want to take it
store by store, but I will.
Now, you had a restaurant in there that faces on Granby
Street, or drugstore Y
A. That is right.
Dep.
Q. Was that work completed in that storeY
8/15/62
A. No, it wasn't.
page 12 }
Q. Now, on the corner there is a store, or ticket
office. It is a railroad ticket office. Was work completed in that Y
The Commissioner: Mr. Pilcher, for the record, when you
.
say "work" to what are you ref-erring Y
Mr. Pilcher: Was the contract work completed Y
The Commissioner: Contract work pertaining to what y
Mr. Pilcher: The air conditioning.
The Commissioner : To air conditioning T
Mr. Pilcher: In those tenants stores.
The Commissioner : And you are inquiring· of the building
manager whether he knows, or not Y
Mr. Pilcher: Yes.
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The Witness: Well, Mr. Pilcher, there wasn't any air
conditioning installed in any of the ground floor locaDep.
tions.

8/15/62
page 13 } By Mr. Pilcher:
Q. There was none Y
A. No, sir.
Q. You said there were pipes run through there Y
A. Yes, sir, pipes run through there.
Q. Now, the pipes that went through there, have they all
been installed Y
A. The pipes have been installed.
Q. And the holes cut through, and have been plastered up Y
A. They have not.
Q. They have noU
A. No, sir.
Q. Why were they not plastered Y
Mr. Legum: I object to that as calling for a conclusion,
and an opinion.
The Commissioner: Well, let's find out whether he knows,
or not. He may know.
The Witness: Mr. Pilcher, I would like to say very frankly
that I had nothing to do with the installation of
Dep.
the heating and air conditioning system in the
Law Building.
8/15/62
My main purpose when I was employed as buildpage 14 }
ing manager was to rent the building and of course,
operate it.
As far as having any authority on the installation of heating
and air conditioning, I had nothing to with that. I had no
authority at all on that.
By Mr. Pilcher:
Q. Mr. Wingfield, as building manager of the building you
had to deal with the tenants?
A. Yes, sir.
Q. And they made certain complaints to you Y
A. That is right.
Q. And you observed the construction of this air conditioning equipment Y
A. Yes, I watched them.
Q. And you know whether or not it was, or was not, completed; do you not, including the painting of the stores Y
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Q. You obs·erved thaU
A. Yes, sir.
Q. And when was it painted? Was it painted
during the daylight hours, or during the evening
hours, and what you might say were week-end hours?
A. As a matter of fact, I don't think the stores were ever
painted.
Q. All right, when was the plastering done, during the hours
of nine to five of a week day, or in the evening hours, or
week-end hours?
A. Mr. Pilcher, I don't recall exactly when it was done.
I dori 't think it was done· week-ends. I don't think it was done
nights. I would say - I think it was done during the regular
working hours.
Q. But you are not positive?
A. That is right, sir.
Dep.
8/15/62
page 15 ]

Mr. Pilcher:. That is all.
Mr. Legum: I have no further questions.
May he be excused? ·
The Commissioner : Yes, sir.
Mr. Legum: Mr. Fine, will you take the stand
Dep.
please 7
8/15/62
'
page 16 J
LOUIS ·B. FINE,
called as a witness on behalf of the Defendant,
having been first duly sworn, was examined and testified as
follows:
DffiECT EXAMINATION
By Mr. Legum:
Q. You are Mr. Louis· B. Fine?
A. Yes, sir.
Q. And for the purpose of the record you are the owner
of the Law Building?
. A. Yes, sir, that with the M·ortg·age Department.
Q. And for the purpose of the record what is your occupation?
A. Attorney At Law.
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Q. And how long have you been a practicing attorney¥
A. Sine 1926. I was admitted in 1924.
Q. Mr. Fine, I refer you to Complainant's ExDep.
hibit 4, which is Kirk Reid Company invoice of
September lOth, 1959, addressed to Mr. Louis B.
8/15/62
page 17 } Fine pertaining to extra work. I ask you did
Kirk Reid Company ever deliver that invoice to
you prior to institution of this suit Y
A. Did not.
Q. And Mr. Fine, did Kirk Reid Company prior to litigation ever make any claim against you for any overtime work?
A. They never did.
Q. Did Kirk Reid Company prior to litigation ever make
any claim against you for extras of any kind Y
A. No, sir. On the contrary, there was a credit for work
they did not complete, which wa'S given us in connection with
the downstairs stores.
Q. Did you, as owner, ever give Kirk Reid Company Incorporated authority in writing to make any changes in your
contract¥
A. I did not.
Q. Did you, as owner, ever give an authority to Kirk Reid
Company in writing to change the plans Y
A. No, sir, did not.
Dep.
Q. Now, I refer you to Exhibit C-7, which i'S
8/15/62
page 18 } the revised plans of July 31st, 1959, and ask you
if you had ever seen those plans prior to work
begin completed by Kirk Reid Company?
A. No, sir, I had not.
Q. When was the first time, Mr. Fine, that you learned that
Kirk Reid Company had made extensive changes in the equipment¥

Mr. Pilcher: I object to that as propounded. He is on direct
examination, and he is leading the witness, and besides that
there have been no change'S made.
We have complied with the contract furnished us by the
owner and the architect.
The Commissioner: Well, then the question wouldn't be
harmful.
Mr. Pilcher: Well, but it is leading.
The Commissioner: Except in your statement.
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Mr. Pilcher: It is leading.
Dep.
The Commissioner: Overrule your objection, and
note your exception.
8/15/62
page 19 }
The Witness: I did not know there was any
change in the plans and the specifications until
after the work had been completed, and when I had almost
paid every cent under the contract.
By Mr. Legum:
Q. Mr. Fine, when you entered into the contract with Kirk
Reid Company in December, 1958 for the air conditioning
work, what was the status of the building as far as tenants
were concerned on the second through seventh floors T
Mr. Pilcher: I object to that as being immaterial.
Mr. Legum: We are going to show it is material, because
the contract provided that the work was to be completed on
May 1st, and it wasn't completed until substantially later.
The Commissioner : I will allow the question.
The Witness: There were no tenants on the
Dep.
second floor through the seventh inclusive. I was
8/15/62
the only one that occupied space on the seventh
page 20 } floor.
The Commissioner: One minute, Mr. Legum.
Before you go any further with that line of testimony I want
to come back to your previous question, or the answer to
the previous question. That was where you made the statement that you did not know anything about the changes and
plans until you had practically paid every cent. I think that
was the language that you used 7
The Witness : Yes, sir.
The Commissioner : I would like to get a clarification on
that for the record.
If you know what the amount was at that time, I would
appreciate having it.
The Witness: I would have to get the record, your Honor,
and I think it was around fourteen thousand dollars.
The Commissioner: That is near enough, but the
language was that you used that you practically
Dep.
paid ''every cent,'' and I wanted to be sure.
8/15/62
The Witness: Considering a two hundred :fifty
page 21 }
seven thousand dollar item, all the work had been
completed before those plans - before I had known anything
about any change.
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The Commissioner : In other words, the amount you have
in mind is the same amount that we have been taking testimony
on when the first Mechanics Lien case came up!
The Witness: Yes, your Honor.
By Mr. Legum:
Q. Now, what is the status of the tenancy on the ground
floor stores Y
A. There were leases on the ground floor stores, and the
only tenants in the building were on the ground floor.
Q. Now, under the contract that you have with Kirk Reid
Company, Incorporated, when was Kirk Reid Company, Incorporated, supposed to complete the work?
A.· May 1st, 1959.
Dep.
Q. Did they complete the work on May 1st, 1959?
A. They did not.
8/15/62
page 22 )
Q. Now, as a result of their not completing
the work on May 1st, 1959, what difficulty, if any,
did you have in obtaining leases for offices from the second
through seventh floors?
Mr. Pilcher: I object to this question, because what he is
asking for is a speculative answer.
The Commissioner: It may be, Let's hear if it is speculative.
If it is, I will strike it out.
The Witness : A number of tenants.
Mr. Pilcher: Excuse me. Just a minute. What he is going
to give, apparently, is going to be hearsay and not in our
presence. We object to it on the grounds that it would be
hearsay to us.
Mr. Legum: You can get him on cross examination.
Mr. Pilcher : He can bring those tenants in.
The Commissioner : I think he is the owner of the
Dep.
building, and he would have records, maybe, to
8/15/62
page 23 ) substantiate what he says.
Mr. Pilcher: But I am not interested in what
somebody told him. I am interested in him getting that person
in here to testify.
The Commissioner: I understand that, and we will hear it,
and I will have to pass on your objection afterwards.
The Witness: vVe had represented to all of' our prospective
tenants that we would have an air conditioned building on
the 1st day of May, 1959, so that it would take care of the
summer months in which the heat sometimes gets very hot.
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In June, July, and August, we did no.t have it. We lost some
tenants. They went over to the Royster Building because it
was not air conditioned. Others went over and waited until
the Maritime Tower Building was ready, by reason of delay.
The Commissioner: Now, let me interrupt you a moment,
Mr. Legum.
Dep.
I don't see where that is pertinent to this, to
the problems we have here. It is not a damage
8/15/62
page 24] suit. We are not going into the question of what
the losses were, and I assume the whole purpose
of this is to establish whether the air conditioning was or was
not working at that time; is that correct Y
Mr. Legum: No, sir. If your Honor please, they have to
show compliance with the contract in Qrder to recover, but
we areThe Commissioner: But which tenants went to which other
building, and so forth Y
Mr. Legum: Well, we are showing that the contract recited
that it was going to be completed on May 1st, 1959, and there
is no evidence of any extension of time.
We wish to show that they did not comply with the contract, and that that is an element for your Honor to coosider
along with the others.
The Commissioner: You missed my point.
Mr. Legum: What is that, your Honor?
The Commissioner: That is that I don't think
Dep.
Mr. Fine's testimony, with reference to how many
8/15/62
page 25 ] tenants he lost to other buildings because of noncompletion of work, is material in this case.
I am sure that he understands what I am talking about.
He is an attorney, and he is a witness. Let's ask him another
question, and maybe he will clear it up.
By Mr. Legum:
Q. Mr. Fine, were you able to rent the building in the summer of 1959 without the building being air conditioned Y
Mr. Pilcher: I object to the question.
The Witness: No, sir. I wasn't able to do it.
The Commissioner: Go ahead and state your reason for the
record.
Mr. Pilcher: I object to that because again we are asking
for a conclusion of the owner. If he had any prospective
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tenants who would not come into the building beDep.
cause it was not air conditioned is an opinion, and
he should produce those people.
8/15/62
The Commissioner: Well, if that is the purpose
page 26 }
of the objection I think your objection is good,
but I think I get the question as attempting to indicate whether
or not the air conditioning was working at that time. The
owner of the building certainly should know that.
Mr. Legum: Exactly.
Mr. Pilcher: I didn't get the question as being that. He
started answering it.
The Commissioner: Well, I will sustain your objection and
let Mr. Leg11m rephrase the question.
Mr. Legum: All right.
By Mr. Leg11m:
Q. Mr. Fine, in the summer of 1959 was the air conditioning in use in the building Y
A. No, sir. As a matter of fact we begged Mr. Irvin, and
Mr. Irvin said to me - he said ''Well, there is no penalty
in the contract." I said "Well, Mr. Irvin, it
Dep.
doesn't necessarily follow that it has to have a
8/15/62
penalty. If you would be good enough to complete
~age 27 } the job, that is all I want to do."
As a matter of fact, I had made it my business
to show him that he would still be liable for delay if there
were any damages by showing him corrpus juris secundum.
I got the Law Book out and showed it to him one day, and
asked him to please hurry.
He said he was on another job with the telephone company,
and was doing the very best he could. He said he was working
nights to try to comply with the finished date.
At the same time this job was going on he had one down
at the telephone company, down there on Bute Street.
The Commissioner : Well, Mr. Fine, you used the word ''air
conditioning,'' .and the Commissioner is interested in knowing whether the air conditioning unit was operational Y
The Witness : It was not in operation.
Dep.
The Commissioner: I don't mean in operation.
8/15/62
I mean whether it was completed to the extent
page 28 } that it could be properly operated Y
The Witness: No, sir. It was not operated, sir,
until the date that is mentioned here.
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The Commissioner: Well, the question of use The Witness: No, sir. You couldn't use part of it.
The Commissioner: Well, it may not have been turned on.
That is what I am trying to get at.
This is the summer of 1959 that you are talking about Y
Mr. Legum: Yes, sir, that is right, your Honor.
By Mr. Legum:
Q. Mr. Fine, did you ever authorize Oliver and Smith in
writing to make any changes in the plansY
Mr. Pilcher: I object to that question as Oliver and Smith
Dep.
are not parties here. They were the architects on
8/15/62
the job, and whether he did, or not, authorize
page 29 ) Oliver and Smith to make any changes is not
binding on this Plaintiff.
Mr. Legum: Mr. Oliver was oolled as his witness. if your
Honor please.
The Commissioner: I recall that, and I am sure that it may
not be binding on this Defendant, but nevertheless there has
been some testimony in here on that subject.
I think the question is proper in view of the previous testimony.
I note your objection and exception.
The Witness: No, sir. I never did.
By Mr. Legum:
Q. Did you ever authorize Mr. Hart, the engineer, to make
any changes in the plans Y
Mr. Pilcher: Same objection.
The Commissioner: Same objection, same ruling.
Dep ..
The Witness: No, sir. I never did, because as
a matte.r of fact all my dealings were with Oliver
8/15/62
page 30 ) and Smith. They were not with Mr. Hart. Mr.
Hart was employed by Oliver· and Smith.
Q. Who paid Mr. HarU
A. Oliver and Smith.
Mr. Pilcher: I object to that. It is immaterial insofar as
Kirk Reid is concerned, as to who did and who didn't pay him.
The Commissioner: I think your point is well taken.
Let's get along.
Mr. Legum: Your Honor, our purpose was because there
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had been some attempt by Mr. Irvin in his testimony to show
that Mr. Hart was Mr. Fine's agent, and this is the purpose
of my asking Mr. Fine that question as to who paid him.
The Commissioner: Well, I understand what Mr. Hart's
position was all along.
Mr. Legum: All right, sir. I will not pursue it
Dep.
any further.
8/15/62
page 31 } By Mr. Legum:
Q. Mr Fine, when you entered into the contract
with Kirk Reid Incorporated in December 1958, do you know
what size chiller you were supposed to get?
A. Yes, sir.
Q. What size chiller were you supposed to get¥
A. Three hundred twelve ton.
Q. And when did you learn that they had installed a two
hundred sixty two ton chiller¥
A. After the job had been completed.
Mr. Legum: All right, answer Mr. Pilcher.
CROSS EXAMINATION
By Mr. Pilcher:
Q. Mr. Fine, when was the air conditioning turned on in
this building?
A. I couldn't give you the exact date, Mr.
Pilcher.
Dep.
Q. How many tenants did you have in the build8/15/62
page 32 } ing on May 1st, 1959 Y
A. I would have to look at my records, Mr.
Pilcher, to give you an answer with reasonable certainty.
Q. How many tenants did you have under contract for
future occupancy on May 1st, 1959¥
A. That I would also have to look at my records, and
determine that with reasonable certainty.
Q. Did I understand you to say that you were a tenant
in this building at the time the contract was executed?
A. Mr. Pilcher, my best recollection is that- I moved in that
building January the first, in the month of January, 1959.
Q. So, then, you don't recall when the contract was executed¥
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A. Well, the contract, as I understand it, was executed in
1958.
Q. So you were not a tenant at the time?
A. That is true. I think that is correct.
Q. So you ~ere incorrect, if your prior testiDep.
mony8/15/62
page 33 ]
Mr. Legum: Now, I object to the question because Mr. Fine was not asked the question. He
was not asked whether he was a tenant on December 1958 and
the record will so vouch.
The Witness: I don't think I was incorrect in my statement.
The Commissioner: Well, you have a very voluminous
record up to this point, some seven or eight hearings. I don't
recall.
I will just let the question go in, and I will have to cross
check it.
By Mr. Pilcher:
Q. When was the building completely occupied, insofar as
the first through the seventh floors are concerned?
A. When was it completely occupied? It is now a little
better than ninety seven P~l'OOI!~ fully occupied from the
second through the seventh.
Q. What was the percentage of occupancy on
Dep.
June lsU
·
8/15/62
A. 1959!
page 34]
Q. Yes.
Mr. Legum: If your Honor please, I wish to object to
the question as not being material, for the reason Mr. Fine
testified that he could not rent the building until it was air
conditioned, and the evidence is that it was not air conditioned on June 1st, 1959.
The Commissioner: Well, I would like to ask Mr. Pilcher
before I pass on that what the purpose of his question is.
I don't get the connection that you probably have in mind
between the operation and the percentage occupancy by
tenants.
Mr. Pilcher: They are trying to make a claim of not being
able to get-
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The Commissioner: I am not talking about other suits. I
am talking about this suit.
Mr. Pilcher: Well, they have brought into this
Dep.
suit the fact that it was not air conditioned,
8/15/62
page 35 ) and it interferred with the getting of tenants.
I would just like to know the percentage of
occupancy subsequent to the air conditioning being turned on.
This witness doesn't know when the air conditioning was
turned on, and I was wanting to show that whether the air
conditioning was on, or was not on, was not necessarily a
criterion in the occupancy of the building.
The Commissioner : Well, how are you going to establish
that by showing percentage of occupancy1
Mr. Pilcher: I am just trying to repute what he had already
tried to lay the groundwork for.
The Commissioner: I am frank to say I don't follow your
thinking, because if you were working on the assumption that
there were one hundred offices to rent, and one hundred
people who wanted to rent the one hundred
offices, then I would see some reason for your
Dep.
question as to the percentage of occupancy as
8/15/62
page 36 ) affected the question of rentability of the building, but you don't rent buildings that way these
days because you take tenants when you get them.
You don't have them standing by and crying for space. I
can't follow your questions. Give me you real purpose behind
it as affecting this particular suit. Of course, I am cognizant
of the fact there are damage suits pending.
If you do that I will be very happy to pass upon it.
Mr. Pilcher: It is alleged that the completion date was
not complied with, and that has affected the acquisition of
tenants.
I am trying to contradict this witness in showing him that
it had nothing to do with the acquisition of the tenants.
He is trying to say that time was of the essence of the
contract, and show the reason for the particular being of the essence of the contract by
Dep.
not being able to have tenants move in on
8/15/62
page 37 ) May 1st, and I wanted to find out how many
tenants moved in on .June 1st.
The Commissioner: Well, I am not going to cut you off.
You go right ahead, and ask the question and I will have to
pass on it later on when I study the entire record, but right
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at this moment I just don't see the materiality of it as far
as the issues in this action are concerned.
I will let you ask the question to it in the record so you
will have it there.
Maybe this witness can answer it, and maybe not. I don't
know.
By Mr. Pilcher:
Q. What was your percentage of occupancy on June 1st?
A. I would have to check my records, Mr. Pilcher, to tell
you definately, and to answer you with reasonable certainty.
Dep.
8/15/62
page 38 J

The Commissioner: June 1st, what year?
Mr. Pilcher: 1959.
The Commissioner: All right, just for the
record.
Mr. Pilcher: If it please the Commissioner, after this record,
is written up I would like to have those questions answered,
the ones that he has said you have to check his records for;
The Commissioner: All right.
The Witness: I will try to do i t - not I will try to do it,
I will do it.
The Commissioner: Not with further testimony, but by a
letter, I assume.
Mr. Pilcher: A letter which can be introduced.
Mr. Fine : I will mail the original to the General, and send
you a copy, Mr. Pilcher.
Mr. Pilcher: All right.
By Mr. Pilcher:
Q. Mr. Fine, I ask you to refer to Respondent's Exhibit 1
which is a contract which is the basis of this suit, and tell the
Commissioner the circumstances surrounding the
changing of the date on Page 1. which has been
Dep.
initialed.
8/15/62
Why was it changed from the 15th of May to
page 39 J
the 1st of May?
A. Time was of the essence, and I wanted it done so that
we could have the tenants know that we have an air conditioned - that the building was air conditioned. It was
originally the fifteenth of May, and it was changed to the
first of May.
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Q. So that you could tell the tenants you would have air
conditioning on the 1st of May?
A. Yes, sir.
The Commissioner: What year, Mr. Fine, for the record?
The Witness: The first of May, 1959.
By Mr. Pilcher:
Q. What time did you turn the air conditioning on that
year¥
A. I would have to check my records, Mr. Pilcher.
Q. What time did you turn the air conditioning on in 1961¥
Mr. Legum: If your Honor please, I object.
The Witness: I will try to tell you.
Mr. Legum: I object.
The Commissioner: Sustain the objection to
the question. I don't think one year has any relation to the other one, unless you were going to bring some
weather experts in here.

Dep.
8/15/62
page 40 }

By Mr. Pilcher:
Q. What day did you turn the air conditioning on in 1960¥
Mr. Legum: I object to the question for the same reason.
The Commissioner: What did you say, nineteen what¥
Mr. Pilcher: 1960.
Mr. Legum: I object.
The Commissioner: Sustain the objection, unless you can
assure that the weather was such that the air conditioning
would normally be turned on.
Mr. Pilcher: Would you answer the question, please, sir?
The Commissioner: Answer it for the record.
The Witness: Mr. Pilcher, the answer to the
Dep.
question is it all depends on the weather.
8/15/62
I wouldn't say that page 41 }
By Mr. Pilcher:
Q. I asked you for the dates.
A. I can't tell you dates. If I can, I will. If I can't I will
have to tell you I can't.
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It all depends on the weather, whether the weather is warm,
or not.

Mr. Pilcher: That is all.
RE-DIRECT EXAMINATION
By Mr. Legum:
Q. Mr. Fine, Mr. Pilcher referred you to Respondent's Exhibit 1, which is a contract between you and Kirk Reid Company, Incorporated, dated December 23rd, 1958, as to the
change in the time of the completion, and I ask you if on the
lefthand side of the margin on the :first page there is not the
initials L.B.F., and also the initials F.R.E.
under the date of 12,23,58; is that trueY
Dep.
A. Yes, sir.
8/15/62
Q. All right, now, my next question is whose
page 42 )
initials are L.B.F. Y
A. They are mine.
Q. And whose initials are F.R.E. Y
A. They are Mr. Irvin's.
Q. And Mr. Irvin is the President of Kirk Reid Company,
Incorporated Y
A. Yes, sir. I want to bring this to the attention of the
Court, if I may, in the explanation of my answer.
There never was any change in the contract. The conb;~;~.ct
was altered before we agreed on it. This was prior to the
execution of the agreement, and I suggested before the contract be executed that the work be completed on the 1st of May.
They readily agreed upon it, and in the margin at the same
time before the execution we changed it to the :first of May
so there never has been any change from the original contract.
The typing had been changed, but the contract
had always been the same.
Dep.
8/15/62
page 43 ) By Mr. Legum:
Q. Well, the date that is penciled in on the left
hand margin is the same d~te as the date of the contract, is
it notY
A. Yes, sir.
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Mr. Legum: That is all I wish to ask him.
We wish to rest.
E.R.IRVIN,
called as a witness on behalf of the Complainant, having been
first duly sworn, was examined, and testified as follows:
DIRECT EXAMINATION (rebuttal)
By Mr. Pilcher:
Q. Mr. Irvin, would you refer to Respondent's Exhibit
1, and tell us .the circumstances surrounding the
initialing of that contract?
Dep.
8/15/62
page 44 )
Mr. Legum: I object to the question as to what
the understanding of this witness was as to any
change, because the contract speaks for itself.
The Commissioner: I think Mr. Fine has already testified
along this line, and it is only fair to permit Mr. Irvin to testify.
I think you opened the door for it. Go ahead, Mr. Irvin.
The Witness: Well, there is no misunderstanding about
this as far I am concerned. I remember the situation well.
When Mr. Oliver sat in his director's room with Mr. Fine and
I he made up this contract. This thing was read over by us
and the time of completion was questioned by Mr. Fine.
Mr. Oliver asked me what I thought. He had had his typist
put in the 15th of May, 1958, originally. Although
plans and specifications didn't call for any defDep.
inate completion date I said I thought it would be
8/15/62
page 45 ) more like June 1st, and Mr. Fine said to me
''Well, can't we change that, because I need something to show my tenants.''
He said that this would help him rent his space better, if
he could show them that they had a May 1st completion date,
and indicated that the completion date was not a problem.
Mr. Legum: I move to strike out the answer on the grounds
that the written contract cannot be altered, or modified, or
explained, by parol evidence that occured prior there to, or
simultaneously therewith the execution of the written contract.
That is what this witness is attempting to do.
The Commissioner : I will consider your motion. Go ahead.
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By Mr. Pilcher:
Q. And what date was this a1r conditioning
Dep.
turned on?
. I think it already in the record, but since
8/15/62
page 46 } there has been testimony this morning I would
like to have it.
A. Your question was when was the air conditioning turned
on, and not when the contract was completed Y
The Commissioner: Wait a minute, which is your question T
By Mr. Pilcher:
Q. What date was the air conditioning turned on Y
A. The air conditioning was turned on, and also tested by
the Worthington people on May 28th, 1959.
Mr. Pilcher: That is all I have.
The Commissioner: Now, answer your other question.
When was the contract completed T
The Witness: That date I would have to re-check. It was
whenever we were permitted to do the final
plastering. I don't recall the date right now.
Dep.
The Commissioner: Do you recall approxi8/15/62
page 47 } mately what it wasT
The Witness: Well, it is sometime in September of 1959, as I recall, or August.
I am not sure which. The date is in our records. I can
look it up.
CROSS EXAMINATION
By Mr. Legum:
Q. Mr. Irvin, didn't you testified in Volume 1, Page 35,
that the last substantial work was done by Kirk Reid Company
in early October, 1959?
A. I may have. I didn't attempt to testify to any date in
this last statement I just made, sir.
Q. Well, didn't you just testify in answer to your lawyer
that it was September?
The Commissioner: I asked him for an approximate date.
Dep.
Mr. Legum: Didn't you just say September?
8/15/62
page 48 } Didn't he just say September, your Honor?
The Witness: I said ·September or October.
My previous testimony stands as to the exact date.
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Mr. Legum: To save time I am going to hold up the rest
of my examination until such time as I may have a chance
to go over my notes. I have to go over my notes for six
volumes.
I understand you don't rest Y
Mr. Pilcher: No, I will come back with rebuttal.
The Commissioner: Do I understand that there is nothing
more today?
Mr. Fine: That is right.
Dep.
9/20/62
. Office of the Commissioner, Bank of Commerce
page 1 )
Building, Norfolk, Virginia, September 20, 1962,
10 :00 o'clock a.m.
Met pursuant to the foregoing adjournment.
Dep.
9/20/62
page 3 )

*

*

*

*

*

*

*

*

*

*

WILLIAM M. WALLACE,
called as a rebuttal witness on behalf of the complainant,
having been duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Pilcher:
Q. Would you state your name, please¥
A. William M. Wallace, 2nd.
Q. What is your address?
A. 126 East £arrish Street, Durham, North Caroline, and
4500 Colley A venue, Norfolk.
Q. Mr. Wallace, will you state for the benefit of the record
what your qualifications are, professionally?
A. Well, my education is the University of
Kentucky, Bachelor of Science and Mechanical
Dep.
Engineering, 1920; from the Graduate School of
8/15/62
Kentucky, Master's Degree in Engineering, 1923.
page 4 )
My registration, Professional Engineers, was
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taken in New York in 1929. I am still registered in North
Caroline, 1938; South Carobine, 1947; Kentucky; 1949; Georgia
1949; Virginia, 1954. All of these registrations are still in
effect and current.
Q. Would you give us some of the jobs in which you have
participated in comparable to the size of this job in question?
A. Well, I designed the air conditioning for the public
spaces in the Hotel New Yorker in New York City which was
approximately 350 tons, and then I have done extensive work
in hospitals, a number of them in North Caroline, Kenimcky,
Georgia and South Carolline.
Q. Approximately how many hospitals?
A. Last time I counted them, I think it was 37.
Q. And state the size of those in comparison to the Law
Building here in Norfolk.
A. Well, hospitals often have air conditioning only in the
operating suite and these would be from 50 to 60 tons. Then,
other buildings such as the 1955 addition to
Dep.
Duke University was 550 tons. We have under
construction at the present time the Biological
9/20/62
page 5 )
Science Building with 560 tons. The gerontology,
and there are a lot of more names that go with
it, but that is the principal name, that is 630 tons. The Howland Ward project has just been completed and was 260 tons.
There are about five or six other jobs on Duke campus that
range from 150 to 300 tons.
Q. State the professional societies in which you hold membership?
A. Well, I am a member of the American Society of Heating
and Air Conditioning Engineers, which was formerly the
A.S.H.V.E., and then the A.S.H.A.E., and about three years
ago it consolidated and became the A.S.H.R.A.E.
I have been a member of Code Z-9
Q. What is that?
A. American Standards Association. It is the code for industrial hazards. I was appointed to that committee in 1933
and am still serving.
I have been a member of the National Society of Professional Engineers since 1939. I was one of the prime organizers of the Professional Engineers of North Carolina in
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1950 ; a member of the North Carolina Society
of Engineers since 1940, and the Local Engineers'
Club at Durham.
Q. Have you held any official capacity in the
American Society of Heating and Air Conditioning Engineers?
A. Yes, l have served on a number of technical advisory
committees, some of which were the Cooling Load, the Heating Load, the Weather Design Data and numerous times I
have served on the nominating committee and other code
committees for both the National and the State Societies of
the A.S.H.R.A.E. I am serving on the Ethical Practices Committee for the Professional Engineers of North Carolina.
A few other minor ones, but that is the principal ones.
I have listed some publications of papers that I have
written.
Q. What have you written and in what have they been
published?
A. Well, The Effect of Air Conditioning on Water Consumption was presented to the American Waterworks Society
in 1939, and General Comparison of Package Units versus
Central Stations Systems for Smaller Applications of Air
Conditioning was presented at the A.S.H.V.E. in 1953.
I have also been retained by the School TrainDep.
ing Department at Richmond, which is the portion
of the Virginia State Department of Education
9/20/62
page 7 ]
and I prepared for them the Section 82, entitled
Heating, Ventilating and Air Conditioning, in
1954, and then we revised that in 1959. I have served on the
A.S.H.V.E. Guide Publication Committee.
Q. What is the Guide of the A.S.H.V.E. ~
A. The Guide is the official publication of the society in
which the design procedures are outlined for heating, ventilating, steam piping, all phases of heating and ventilating and
air conditioning, and is generally accepted as the one and only
authority in the United States. It is also used in England
and other foreign countries. I served on that committee in
1947, '48, '49, and then again in 1954, '55, and in 1956 I was
chairman of the Guide Committee.
The way that the Guide operates is that the chairman
assigns certain chapters-

Dep.
9/20/62
page 6 ]
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Mr. Legum: If it please the Court, I don't mean to interrupt, but it seems to me The Commissioner: I don't think that affects his qualifications.
Mr. Legum: I think he is going a little far
afield. I haven't objected butDep.
9/20/63
page 8 ] By Mr. Pilcher:
Q. Well, Mr. Wallace, did you have occasion
to inspect the Law Building, the property located on Granby
and Plume Streets, which is the subject of this suit?
A. I did.
Q. When did you make this physical inspection?
A. September 19.
Q. What year?
A. 1962.
Q. Yesterday?
A. Yesterday.
Q. Have you had an occasion to study the blueprints which
have been introduced into evidence, known as R-15 T
. A. Yes.
Q. Have you studied the blueprints that have been introduced in evidence known as C-7 Y
A. Yes, sir.
Q. Have you studied the specifications and the addendum
to the specifications T
A. I have.
Q. I hand you here Exhibit R-15.
Dep.
The Commissioner: R-15 7
9/20/62
Mr. Pilcher: Excuse me, R-25.
page 9 ]
By Mr. Pilcher:
Q. And you may refer to R-15, C-7 and any other specifications during the course of your testimony?
A. All right.
Q. At the time you made the inspection of the Law Building, were you familiar with the exhibit, R-257
A. Yes.
Q. Did you study that exhibit in the plans and the physical
plant?
A. I did.
Q. Will you, then, give us your opinion about the items that

Kirk Reid Company, Incorporated v. Louis B. Fine

351

William M. Wallace
are listed on R-25, beginning with the first and going right
through, referring to them numerically?
The Commissioner: Well, I would designate what number
you are referring to.
By Mr. Pilcher:
Q. Now, let's start with Number 1 and explore that.
A. Number 1 Dep.
Mr. Legum: If your Honor please, I wish to
9/20/62
page 10 } object to the question for this reason. This witness can testify as to what differences, if any, he
found between R-25 and C-7, but I don't think he has a right
to go into another witness' testimony and say whether he
agrees or disagrees on the situation. I don't think it can be
done that way and I object to it for that reason.
If he has some difference of opinion as to what costs, if
any, would be the differential, that would be one thing, but
I don't think he has a right The Commissioner: Let Mr. Pilcher state what is the
purpose of this particular procedure of using R-25.
Mr. Pilcher: A witness has testified and used that as a
numerical sequence of his testimony and I just wanted to
follow the numerical sequence of a former witDep.
ness' testimony to cover the items of a former
witness' testimony.
9/20/62
The Commissioner: Well, I think perhaps, Mr.
page 11 }
Pilcher, it would be clearer in the record if you
will use R-25 or any other information you desire and put your
questions to this witness, as the witness is obviously introduced as an expert.
Now, you asked him for his opinion. That is what I am sure
you are trying to obtain. Ask him for his opinion on certain
matters and then, if objections are made, I will pass on them
as they are made.
By Mr. Pilcher:
Q. Mr. Wallace, consider the refrigeration compressor in
this building. Will you please state what the plans of
December 11, and specifications, the tonnage capacity that is
called for, and tell us what the tonnage capacity is in the
building.
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Mr. Legum: If your Honor please, I object to
Dep.
the question on the ground that the Plans R-15
speak for themselves as to what it calls for.
9/20/62
page 12 )
The Commissioner: I think that is true, Mr.
Legum, but I don't see an objection to the question.
It could be phrased that R-15 calls for certain things, so
and so, what did you find in the building, or what is your
opinion?
Mr. Legum: That is all right.
The Commissioner: It could be approached that way, so
I don't think it is objectionable as long as the witness understands what he is expressing his opinion on.
Mr. Legum: All right, sir.
By Mr. Pilcher:
Q. Also, Mr. Wallace, may I say that is a board there that
you may make any notes and sketches on that you wish.
A. Well, this drawing, Exhibit R-15, Sheet One, is somewhat ambiguous in several points. Now, here on the compressor it shows a Carrier Number 19C4E-88, and
from previous experience and taking bids, I
Dep.
recognize that number as a machine that is
9/20/62
page 13 ) provided with a 250 horsepower motor and which
would not produce the results shown here for the
chiller. That is 550 GPM from 52 down to 42.
The capacity of a 52 to 42 is a ten degree range which
gives us ten degrees times the 750 GPM. That is equal to
7,500 gallon degrees.
Now, in refrigeration work, a gallon degree is 24 The Commissioner: Let me interrupt you a moment and say
that if I am to see that chart, which is about ten feet away
from me, you will have to use a better pencil.
By Mr. Pilcher:
Q. There is a crayon there if you want to use it.
A. All right.
Ten degrees times 750 GPM is equal to 7,500 gallon degrees,
a gallon degree on a short form of calculation, which is perfectly true, but simplified. 24 gallon degrees is equal to a
ton. Therefore, 7,500 gallon degrees, divided by
24, is equal to 312 tons.
Dep.
This machine, specified over here on this point
9/20/62
page 14 ) here (indicating) -
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The Commissioner: For the record, what are you referring
toT
By Mr. Pilcher :
Q. Referring to R-15, Page 1 ~
A. Referring to R-15, Sheet 1, in the lower lefthand corner,
it indicates a Carrier No. 19C 4E 88, at 42 degrees from the
chiller and using 95 degree water off the condenser, that
machine is rated at 260 tons.
Therefore, this specification is contradictory.
Q. What is the capacity of the chiller that is installed~
A. Well, the machine that is installed is a Worthington.
Mr. Legum: If your Honor please, I have to object to the
witness writing. We will be here all day and maybe tomorrow. It isn't necessary to write ''·worthington"
Dep.
there. He can answer without writing it down, 9j20j62
Mr. Pilcher: But, Mr. Legum, this is an expertpage 15 ]
The Commissioner: One at a time.
Mr. Legum: I object to it as unnecessary to
the elucidation of the Court and I don't think it is necessary
for the witness to write down "Worthington." I don't think
there is any question that the Worthington machine was
installed.
Mr. Pilcher: I have a right to present this witness and to
present my case as I see :fit. I assure you I am going to do
it as expeditiously as possible but there are certain attributes
on behalf of an expert witness I am going to supply with his
method of presentation. I think I can present my case, Mr.
Legum.
Mr. Legum: I don't think the witness should give us a
lecture as if he were a professor giving a lecture to a classroom, and I think this is beyond the bounds of
visual exhibits. Since the witness is going from
Dep.
notes, he can certainly testify 9j20j62
The Commissioner: Let me say, Mr. Pilcher,
page 16 ]
that if it is your intention to offer these sheets,
which are about two feet by three and a half feet, in evidence,
then, of course, the information that up to this point has
been put on that sheet would not be properly admissible, for
the record has all of the conversations or all of the testimony
this witness has given, where the sheet only has a small part
of it.
I have no objection to sitting here and watching the witness
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write on the paper and I don't know that the objection is
sound except from the standpoint that it appears that it is
going to take a lot of time if each manufacturer's name is
going to be written out in detail. I don't think that part is
necessary.
Mr. Pilcher: Perhaps that one word was not
necessary, but I intend to offer it in evidence.
Dep.
Mr. Legum: We will object at the proper time.
9/20/62
page 17 )
The Commissioner : At the proper time I will
hear the objection and rule on it. But I can say
this: Anticipating it, perhaps you can cure my thought on the
subject, that the notations he has put on that sheet are only
a part of that which he has testified to. I do not know what
purpose it would be in offering that sheet as an exhibit
because it is all in the transcript of testimony.
Let's proceed.
By Mr. Pilcher:
Q. Proceed, will you, Mr. Wallace.
Mr. Legum: Wasn't your last question what was the capacity of the machine that was installed? It seems like he could
just answer that.
Mr. Pilcher: He can answer it in his way, not in your
way.
Mr. Legum: Let him answer and I will object,
if necessary.
Dep.
9/20/62
page 18 ) By Mr. Pilcher:
Q. Answer in your way, Mr. Wallace.
A. The Worthington machine has a nameplate on it that
says, "ED-30." That designation for the machine indicates
that it is a 300 horsepower machine. If the range that we
are working, as to temperatures as indicated for the air
conditioning machine, the horsepower is slightly less than
the tonnage. At that range, it would be approximately five
per cent, which would indicate that that machine in tons
would be rated about 315 tons.
Q. Mr. Wallace, I refer you to the primary air unit as
installed. Would you refer to the exhibits, R-15, R-7 and the
specifications and tell us the specified capacity on the plans
and also what you found installed?
A. On Exhibit R-15, Sheet 1, the primary air unit is designated in the notes to have a capacity of 28,650 CFM. It
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is also specified to cool air from 95 degrees, with 80 degree
wet bulb, to 49 degrees saturated.
However, on the plans, there is also another designation
at the intake louver which shows 29,130 CFM.
Dep.
The Commissioner : Let the record show he is
9/20/62
page 19 ) referring to the left-hand top corner of Sheet
Number 1 of R-15.
The Witness: That is correct, sir.
Now, in the specifications By Mr. Pilcher:
Q. What is that number?
A. R-16, under the designation of the various pieces of
equipment. They are all referred back to the plans for capacity.
Now, on Exhibit C-7, Sheet One, the note in regard to the
air capacity of the primary unit has not been changed. It
remains 28,650 CFM. However, the notation at the fresh
air intake of the unit, also up in the upper left-hand corner
of the sheet where the revised arrangement of the unit is
shown, there is a notation there of 20,800 CFM, outside air.
Thus, both exhibits, R-15 and C-7, are ambiguous.
The Commissioner: Do I understand the witness, Mr.
Pilcher- or I would ask the witness direct.
Do I understand that up to this point your
testimony is to the effect that both sets of plans,
Dep.
the R-15 and C-7, are both incorrect?
9/20/62
The Witness: Yes, sir, they are ambiguous in
page 20 )
that they give two quantities in both cases.
The Commissioner: And that the architects, or engineer,
or someone drew plans that could not be complied with, is
that what you mean?
The Witness: The way I would put that is that the plans
were drawn and you have two specifications in each case.
The Commissioner : What do you do in a case like that,
as an expert?
The Witness: Normally, the contractor calls the engineer
and requests a clarification.
The Commissioner: Of course, you don't know what was
done in this case T
The Witness: No, sir, I have no idea.
The Commissioner : Go ahead, Mr. Pilcher.
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By Mr. Pilcher:
Dep.
Q. Can you explain to the Commissioner the
effect of this air coming in and what the primary
9/20/62
page 21 ) air unit function is relative to the wet bulb, and
the effect of this air relative to the drop in
temperatures?
Mr. Legum: If your Honor please, I have to object to that
as not being proper rebuttal.
The Commissioner : I couldn't tell you, Mr. Legum, at this
stage of the game, whether it is relevant, or not. I will have
to pass on it after the witness testifies.
Mr. Legum: All right, sir.
The Witness: In this type of system, the individual units
vary throughout the building, supplied with new air from a
central unit, which is called a primary unit. This is one
hundred per cent new air or outside air that is cooled and
treated. In this case, it is cooled and delivered to the units.
The exact temperature of that air is specified on these plans
to be 49 degrees saturated. That is a rather
low temperature to be delivered. It is a little
Dep.
lower than normal.
9/20/62
However, the temperature of the air is under
page 22 )
complete control of a thermostat and will vary,
from day to day, depending on the sequence of control. So
that, in one day, the unit may draw 50 to 60, and another day
it may draw 200 tons. The thermostat only knows what it
calls for.
The air quantity is somewhat dependant upon the temperature. A low temperature air would require less volume than
a high temperature air in order to transmit the same amount
of cooling effect. Therefore, the exact CFM of the unit
would be subject to a design procedure of the engineer who
was designing the job. He might have one thing in mind
where another engineer would have another thing in mind.
The Commissioner: Now, :Mr. Pilcher, let me make this
observation. I am perfectly free to admit at this point of the
witness' testimony that the Commissioner is quite confused.
I would like to find out whether the reply
Dep.
you made to the last question of Mr. Pilcher
is based on, or has anything whatever to do
9/20/62
page 23 ) with, your previous testimony that the plans are
in conflict with themselves or, in other words, that
the individual who prepared these plans made mistakes.
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Is there any connection between the first and second answer
that you made T
The Witness: Yes, sir, there is. It may or may not be a
mistake. It may be that a different temperature was used
at the time one cubic foot of air was put down and another
temperature was used when another cubic foot The Commissioner: What I am trying to find out is whether
or not ourPut it another way. Just what point are you making at
this stage of the testimony in connection with the issues in
this case?
The Witness: The point that I am making is that there
are four places where the cubic feet is indicated on these sets
of plans and any one of those cubic feet of air
Dep.
might be satisfactory, depending upon the temperatures in which it was reduced or delivered to
9/20/62
page 24 ) the units throughout the building.
The Commissioner : And, as an expert, do you
draw any particular conclusion from that observation T
Mr. Pilcher: Well, I think my next question would take
care of that.
The Commissioner: Go ahead. If you can clear it up, it
would be very fine.
By Mr. Pilcher:
Q. Is the unit, as installed, adequate for the building and
the equipment that is to air condition the building?
Mr. Legum: I object to the question as a leading question
to begin with, suggestive of an answer, and the issue was not
whether it was adequate, but whether it applied with the
plans and specifications.
The Commissioner: I think you can follow
that up on cross examination. Of course, it
Dep.
is all a matter of opinion. This gentleman
9/20/62
page 25 ) has been introduced as an expert.
Mr. Legum: It is leading.
The Commissioner: The question is leading but very much
in line with the same question I had already asked him. If
it will help enlighten the situation, I would be glad to hav€\
him answer it. I will note your exception.
Mr. Legum: All right, sir.
The Witness: What is the question 1
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By Mr. Pilcher:
Q. Is the unit installed adequate to meet the needs of the
building, and is it adequate to balance the system T
The Commissioner : In his opinion as an expert.
By Mr. Pilcher:
Q. In your opinion T
Dep.
Mr. Legum: I object because he said, "the
unit." I don't know what he means.
9/20/62
page 26 )
Mr. Pilcher: The primary air unit is what we
were talking about.
Mr. Legum: I further object on the ground this witness
has not -stated what the capacity of the unit is in the building.
All he says is what the two plans call for. I don't know
whether he knows. There ought to be a foundation for it.
The Commissioner: Proceed, Mr. Pilcher.
The Witness: Well, I can clarify that last question very
easily. I do not know the capacity of the primary air unit
in the building.
Mr. Legum: I object to the question on the ground this
witness can't answer.
The Commissioner: Obviously, from his own statements,.
he can't.
By Mr. Pilcher:
Q. Are you familiar with the sizes of the
high pressure air ducts in the building, according
Dep.
to the plans T
9/20/62
A. Yes, sir.
page 27)
Q. Have the number of high pressure air ducts
been reduced, according to the plan, R-15 and C-7?

Mr. Legum: I object to the question. It is highly leading.
It is his own witness.

By Mr. Pilcher:
Q. State whether or not they have been reduced.
The Co:mmissioner: Of course, that doesn't change it from
being a leading question, but I don't understand the question,
Mr. Pilcher: Do I understand that you are asking the witness whether or not the number of air ducts that he observed
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when he inspected the building is different than the plans
call for.
Mr. Pilcher : No, sir.
The Commissioner: That is not the question V Would you
restate the question T
Dep.
By Mr. Pilcher:
9/20/62
Q. According to the plans page 28 J
The Commissioner : So that the Commissioner can understand.
By Mr. Pilcher:
Q. State whether or not the number and sizes of the high
pressure ducts have been reduced.
A. They have.
Q. Tell the Commissioner, state to the Court the effect,
if any, of this reduction.
Mr. Legum: I object to the question, if your Honor please,
because this witness has testified that there has been a variation between the plans, R-15, C-7 and what has been installed.
I don't think it is proper rebuttal testimony, as to the effect
of it.
The Commissioner: What I don't understand in the question, Mr. Pilcher, is you say, "Have they been
Dep.
reduced." Do you mean does the installation
show a reduced numberV
9/20/62
page 29 ]
Mr. Pilcher: Not only reduced in number, but
reduced in sizes, and what is the effect of this
reduction.
The Commissioner: Well, this is an expert witness and
he has made an examination and you are trying to find out
from his examination the answers to certain questions, but
when you say, "Have they been reduced," I don't know what
you mean. Have they been reduced from what¥
Mr. Pilcher: Have they been reduced from plans, R-157
The Commissioner: Are they less than those shown on
the exhibits~ Is that what you mean~
Mr. Pilcher : Yes, sir.
The Commissioner : Go ahead and ask him.
The Witness: The number of risers has been reduced. That
would not necessarily indicate that there had been any
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change in capacity. In both sets of plans the
riser is shown, starting at the bottom, as. 8 inch
Dep.
and going all the way to the top as 8 inch. The
9/20/62
page 30 }. branches taken off at each floor are three or four
inches in diameter. It is obviously not necessary
to carry an eight inch diameter pipe to the top floor to take off
two little three inch pipes. The capacity of an eight inch pipe
is ample to take care of more units than are shown on each
riser in this installation.
It is not an unusual practice to do this because the extension of one size pipe all the way up through the building will
probably be less expensive than going to each floor and
reducing the size. The fact that the pipe is too large at the
top is immaterial. It will work entirely satisfactorily in
either case.
By Mr. Pilcher:
Q. On Plan, R-15, the December plan, what is the size of
the water piping?
A. On the upper center of the drawing, there
is a schematic piping diagramDep.
9/20/62
The Commissioner: Referring to what sheet?
page 31 J
The Witness: I am referring to R-15; Sheet
Number One.
This schematic piping diagram shows some piping .. as
eight inchesBy Mr. Pilcher:
Q. What does Plan C-7 indicate Y
A. Exhibit C-7 Q. What page Y
A. Page 1, Sheet 1, indicate the cooling tower piping as
six inches on the riser diagram and six inches on the floor
plan.
Q. What did you find installed Y
A. Six inch pipe.
Q. I ask you if, in your opinion, the size of pipe installed,
the six inch pipe as against an eight inch pipe, state your
opinion of what effect that has on the system.
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Dep.
Mr. Legum: I object to the question on the
ground that the contract between the parties here9/20/62
page 32 ] to specifically designates the plans to be R-15, that
this question to the witness is not a proper question for the reason that Kirk Reid's duty was to comply with
the plans called for in his contract with the defendant.
The Commissioner: I overrule your objection and note
your exception. The point has been made by this testimony
that on is six and one is eight. He has previously testified
that both plans are incorrect. I would like to hear it.
By Mr. Pilcher :
Q. Proceed, then, will you?
Mr. Legum: He said insofar as certain equipment was incorrect, as I understood his testimony.
The Commissioner: That is true. I note your exception.
Dep.
Mr. Pilcher, you used the expression, "what
9j20j62
effect it has on the system." Am I correct in
page 33 ] understanding you mean the operation, the effect
it has on the operation of the air conditioning
system in the Law Building?
The Witness: On R-15, the condenser water pump The Commissioner: Wait a minute. Let's stick to the
question.
The Witness: I have to qualify my answer, sir. I have to
give you the quantity of water.
The Commissioner: You mean, you can't answer it like
the attorney has asked iU What difference is there between
the six and eight inch pipe so far as the operation of this system is concerned~ Do you have to go into some other angle of
it first?
The Witness: Well, there is a reason for the answer.
The Commissioner : Well, merely give your
answer first and give your reason later.
Dep.
The Witness: Well, the answer is that a six
9/20/62
page 34 ] inch pipe is ample size to carry 900 gallons of
water.
By Mr. Pilcher:
Q. You may clarify your answer now, with any further explanation.
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A. The figures chart on friction of water through pipe indicates that 900 gallonsMr. Legum: I object to the witness referring to some document which has not been authenticated and has not be intro. duced into evidence. I don't know what it is and I object to
his testifying from such a chart.
The Commissioner: I overrule your objection and note
your exception. This witness is supposed to be an expert and
qualified as such.
Mr. Legum: All right, sir.
The Witness: 900 gallons of water through a six
Dep.
inch pipe would have a friction of 5.5 feet per
hundred which is lower than normal design.
9/20/62
If the eight inch pipe were used for the same
page 35)
quantity of water, the figures would be about 1.4
feet per hundred, which is way, way below any normal design.
The Commissioner : What connection is there between that
and the operation of the system T
Mr. Legum: I move to strike out his answer as not being
material, if your Honor please.
The Commissioner: I don't understand it, Mr. Legum. I
am trying to find out.
Mr. Legum: I don't either.
The Commissioner: I am sure I should understand it, probably the Court can if I don't, but let's find out what the
connection is between this friction of eight and six inch pipe
with the operation of the system. That was the question.
The Witness: The eight inch pipe is too large
because it has too low a friction and will cause
Dep.
a great deal of difficulty in balancing out your
9/20/62
page 36 ) pump heads.
The Commissioner: I thought you said the six
inch pipe was what was installed.
The Witness: It is. The eight inch pipe would be too big.
The six inch pipe is a much better design.
The Commissioner: Have you examined the specifications T
The Witness: Yes, sir.
The Commissioner: What do they call for, six or eight?
The Witness: The specifications don't designate the size.
It is shown on the plan, R-15, as eight inch, and on C-7 as
six inch.
The Commissioner: And just to further clarify it in my
mind, Mr. Pilcher, does the witness mean that the eight inch
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p1pe as shown on R-15 is unnecessary, or that it would be,
and the six inch pipe is satisfactory, or would it
Dep.
make any difference which one it was, or would
it make any differep.ce in the operation of the
9/20/62
page 37 } system?
The Witness: The six inch pipe would be much
more satisfactory than the eight inch pipe.
The Commissioner: What do you mean by satisfactory?
I must get this clear if I have got to find out facts here.
The Witness: From an operation standpoint, it would be
more desirable to use a six inch pipe?
The Commissioner: Why?
The Witness: Because of the friction being in a normal
range instead of being abnormally low.
The Commissioner: How would that affect the operation
of the system?
I :am taking over the examination of this witness, it seems,
but I am still trying to get information.
The Witness : It would cause the pump to handle a larger
volume of water than it was supposed to handle
Dep.
due to the fact that a pump curve, the balance of
9/20/62
a pump, is a very intricate procedure to design.
If you get your friction way down to nothing,
page 38 }
very low, your pump capacity goes way up and
your horsepower goes way up and you burn out a motor.
The Commissioner: Do I understand from your testimony
that your expert opinion is that whoever prepared R-15, which
calls for eight inch pipe, made :an incorrect engineering jobY
The Witness : Well, there has been a change in the physical
arrangement of the equipment between the two plans. There
has been a change in the number of elbows, the number of
fittings, and I don't know whether it was an error on the
part of the engineer in designating eight inch pipe, or whether
it was the fact that when he reviewed the plans and prepared
C-7 that he found that the friction arrangement would work
out better with a six inch pipe.
I would personally have designed a six inch pipe in the
first place.
The Commissioner: Go ahead, Mr. Pilcher.
Dep.
9/20/62
page 39 } By Mr. Pilcher:
Q. Mr. WallaceMr. Leg'Um: If your Honor please, I wish to move to strike
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out all of this witness' answer because it is not material as
to what this witness would have done, nor is it material as
to whether or not the system that was designed, according
to this witness, was or was not a proper system, but whether
or not Kirk Reid complied with the plans as drawn and not
as to the criticism by this witness or his opinion as to whether
it was or was not adequate.
The Commissioner: I understand your point perfectly. At
this point in the testimony, I am not going to strike it out at
this time.
Go ahead.
By Mr. Pilcher:
Q. I refer you to the valves used, relative to Jenkins
and the American Valve Company ManufacDep.
turers.
State, in your opinion, after inspection of this
9/20/62
page 40] air conditioning system, if the American valves
used are adequate!
Mr. Legum: If your Honor please, I object to the question
because it assumes a fact that has not been elucidated by this
witness. It assumes that this witness has been able to determine what valves are in the building. There has been no
testimony by this witness as to what he has found.
I first think he must lay a foundation before he asks that
question.
The Commissioner: I don't think you have the foundation
laid for the question yet.
By Mr. Pilcher:
Q. Mr. Wallace, did you inspect the valves in this system T
A. Some of them, I did.
·
Q. What kind of valves did you find T
A. The ones that I inspected were American.
Q. Are you familiar with the American valve T
Dep.
A. Yes, sir.
Q. What is the type of valves that have been
9/20/62
·
page 41 ] installed T
Now, if you wish to draw a diagram of these
valves, you may turn that sheet over and referThe Commissioner: The question now is what is the type
of valve!
_
·
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By Mr. Pilcher:
Q. What is the type of valve¥
A. The type of valve is a gate valve.
Q. Would you explain to the Commissioner what a gate
valve is¥
Mr. Legum: If your Honor please, I wish to object to the
witness drawing a gate valve unless he cannot explain it by
means of words. If he cannot explain it by means of words
and has to draw it, that is one thing, but he is an engineer and
a highly educated man.
The Commissioner: Well, it is entirely possible,
Mr. Legum, he can explain it in words to his own
Dep.
satisfaction but he figures the Commissioner can't
9/20/62
page 42 ] understand it unless he draws a picture.
Mr. Legum: I don't know, but it certainly
would save a lot of time.
The Commissioner: We have been in this case since Jannary, way back yonder. I have no objection to taking a little
bit more time if it can be explained.
I might say,. Mr. Legum, that is not the point that concerns
me, that is, his drawing this picture at the time as to the
operation or different type of valves, one way or the other.
That is not in issue that I know of, unless it has a direct
bearing on something else which is in the pleadings.
The Witness: A gate valve consists of anThe Commissioner: Let me get one thing straight before
you tell me about the gate valve.
Mr. Pilcher, is the gate valve what is in there
now or what should have been in there, or what
Dep.
was called for in R-15 or C-7?
9/20/62
Mr. Pilcher: My contention is that the gate
page 43 ]
valve is in there.
The Commissioner : In there now¥
Mr. Pilcher: The gate valve is presently installed.
The Commissioner: And it was called for in C-7?
Mr. Legum: No, sir.
Mr. Pilcher: And it is the type of valve that was called
for on both sets of plans.
The Commissioner: Both sets of plans Y
Mr. Pilcher: C-7 and R-15.
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The Commissioner: Well, what is the purpose of this question, then?
Mr. Pilcher: I want to lay the foundation as to the American Valve Company and have him explain the difference between the American valve and the Jenkins valve that they
seem to have made such an issue ofY
Dep.
The Commissioner: The specifications which
were introduced, what type of valve did they
9/20/62
page 44 ) call for!
Mr. Pilcher: Jenkins or equal.
Mr. Legum: It doesn't say any such thing. Now, are you
going by memory or by the specifications?
The Commissioner: Let's don't have questions between
counsel.
Mr. Pilcher: May I, for the purpose of the record, state
that I am going in accordance with Exhibit No. R-25, Item 5?
The Commissioner: Well, I asked you about what the
specifications called for and I think you said so and so or
equal.
Mr. Pilcher: I am relying on the The Commissioner: Don't we have the specifications here?
By Mr. Pilcher:
"
Q. What do the specifications call for, Mr. Wallace?
A. The specifications, Exhibit R-16, Page 11,
Dep.
call for, ''All new valves throughout the system shall be of one manufacture. They shall be
9/20/62
page 45 ) Lunkenheimer, Crane, Jenkins, or Reading, Pratt
& Cady,'' and there are three different sizes of
gate valves specified, and one check valve type.
''All valves shall have the name or trade mark of the
manufacturer and the guaranteed working pressure cast or
stamped on the body of the valve. Brass for glove, angle,
and check valves shall have a minimum copper content of 80%
and a maximum lead content of 5¥2%. All flanges shall be
drilled for A.S.A. Standard."
The Commissioner: I don't think you have to read the
whole specification. That is already in evidence.
Mr. Legum: Your Honor, I have to object to any testimony
on the American valve being a gate valve on the ground the witness has read the specification, which does not list the Arrieri-

Kirk Reid Company, Incorporated v. Louis B. Fine

367

William M. Wallace
can valve. It lists four or five different types.
The Commissioner: Until I can find out the
purpose of all this testimony, until I can do that,
9/20/62
page 46 ] I will overrule your objection and note your exception.
Go ahead, Mr. Pilcher.
By Mr. Pilcher :
Q. Would you explain to the Commissioner what a gate
valve is?
A. It is a valve constructed of metal in which there is a
piece of metal called the gate, which closes down into the
body of the valve and prevents the flow of water through
the valve, itself, so that, when you are going to work on something, you can shut the water off and not drain the whole system.
Q. In your opinion, are the valves installed adequate to
carry out the purpose of the valves 1

Dep.

Mr. Legum: If your Honor please, I object to the question
for the following reasons: Number One, this witness says
he did not inspect all the valves, he just inspected some
valves without saying how many. That is Number One, and Number Two, the issue before the
Dep.
Court is whether or not Kirk Reid complied with
9/20/62
page 47 ] the specifications and Plan R-15, and it is obvious
from this witness' testimony and from the testimony of other witnesses that they did not supply the valves
which were called for. I object to it, if your Honor please,
for those two reasons.
The Commissioner: I am going to allow Mr. Pilcher to go
ahead with this witness until I understand what the point
is that is being made by the witness in the testimony which is
being given.
As I say, up to this point, the Commissioner is slightly
confused, so you go right ahead, Mr. Pilcher.
I note your exception, Mr. Legum.
Mr. Legum: All right, sir.
By Mr. Pilcher:
Q. Explain to the Commissioner the function of the gate
valve, and all these gate valves.
Dep.
9/20/62
The Commissioner: Let me stop you just one
page 48 ] minute right there. I don't understand, probably
you can explain it to me, but why would the Com-
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missioner or the Court be interested in the function of certain
valves, or an explanation as to the function of certain valves T
What is the purpose?
Mr. Pilcher: I am going into the quality of the valves and
I am going into whether or not the valves installed are the
quality to serve this system.
The Commissioner: Would it not be simpler to ask this
gentleman, as an expert, about the quality of the valves and
whether they serve or do not serve this particular system,
rather than putting the burden upon the Court, through the
Commissioner, of determining, after hearing an explanation
of how valves operate, as to whether or not they properly
serve the system. How would that help the Court T
The Court, I am sure, doesn't pretend to
be an expert on this, and I am sure the CommisDep.
sioner is not.
9/20/62
Mr. Pilcher: Because the Court and the Compage 49 }
missioner are not experts and I wanted to explain
what they were.
Mr. Legum: This witness has already testified as to what
a gate. valve is.
The Commissioner: Let's proceed. I think I made my point.
Go ahead.
You have to ask him that question over again. I am sure
he has forgotten it.
By Mr Pilcher:
Q. Are the valves in this system adequate Y The ones that
you inspected, 1lre they adequate to serve the system Y
Mr. Legum: I object to the question as being leading.
The Commissioner : Note your exception.
The Witness: Yes, I think that they are amply adequate
for the service ~or which they are being used.
Dep.
By Mr. Pilcher:
9/20/62
Q. I refer you to the condenser water pump.
page 50 }
Will you refer to the Plans R-15 and after making your study, what do you find relative to the condenser
water pump on the plan Y
A. Under the Equipment Schedule on Sheet One, the condenser water pump is shown as 900 GPM, a hundred and
ten foot JJ.ead, and the cooling tower is also specified as 900
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GPM, which is comparable. Those two figures must be equal
to e.ach other.
Q. What do the plans, C-7•, refer toY
A. On Sheet One of Exhibit C-7, the condenser water pump
is indicated as 780 GPM at 85 foot head.
However, the cooling tower specification has not been
changed likewise. Therefore, there is a conflict between the
two lines. The cooling tower is shown as handling 900 gallons.
Q. What did you find Y
Mr. Legum: Installed, is that what you mean Y
By Mr. Pilcher:
Dep.
Q. What did you find installed when you made
9/20/62
page 51 } your inspection T
A. The condenser water pump has a nameplate
rating of 780 GPM.
Q. What did you find as to the efficiency of the system
relative to the condenser water pump?
Mr. Legum: I object to the question unless this witness
ran tests yesterday when he inspected the building.
The Commissioner: Let's hear his answer and you explore
that on cross examination.
The Witness: May I have the question Y
By Mr. Pilcher:
Q. In your opinion, what effect does this have on the balancing of the system T
Mr. Legum: Now, I I thought you had finished. Go on.
The Commissioner: Don't interrupt each other.
Dep.
Mr. Legum: I thought he had finished. I want
to object.
9/20/62
page 52 }
The Commissioner : If he has finished let the
witness answer.
Go ahead, Mr. Pilcher.
By Mr. Pilcher:
Q. As a result of your inspection, Mr. Wallace, is the system balanced in relationship to the condenser water pump Y
I want to confine your answer to the condenser water pump.
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Is. that an adequate condenser water pump, as installed, to
balance the system Y
Mr. Legum: If your Honor, please, I object to this as highly
leading, sir, and it involves two questions in the same question ..
The Commissioner: I understand, Mr. Legum, and I overrule your objection and note your exception.
Mr. Leg11m: All right, sir.
The Witness: I have not run out a complete
balance on the entire system, but the indication of
Dep.
780 gallons of water for the refrigeration com9/20/62
page 53 ) pressor that has been installed would be :adequate
under certain temperatures of water conditions.
The gallons of water is not a specific and definite amoun.t. It
is related as indicated in the first sheet that I wrote on the
easel, there, that we work in an area called gallon degrees.
If you change one of them, the other one changes.
So, 780 is a reasonable amount of water for this compressor
but it will make a slight variation in the temperature range.
By Mr. Pilcher:
Q. I refer you to your inspection yesterday and ask you
if you found - I use the expression, pressure gauges on
balancing cocks on the discharge of the pumps as shown. Now,
will you refer to Plans R-15 and Plans C-7 and see if the
balancing cocks A. On Sheet One of R-15, in the upper right-hand corner,
there is a typical pump piping diagram which shows a gauge
on the discharge side of the pump. It also shows
Dep.
a balancing cock on the discharge side of the pump.
9/20/62
In the riser diagram and in the floor plan,
page 54 ) neither of these 1are indicated. The balancing
cocks shown on this small diagram have not been
installed on any of the pumps on the job, and should not
have been installed, because balancing cocks are only used
when you have more than one pump operating in parallel
and it is necessary to balance the two. pumps. · ·
Where a single pump is operating by itself, the balancing
cock serves no purpose except to cause additional frictio11
head and increase the opel"ating horsepower.
As to the gauge that is shown on the discharge side of the
pump, we found that all of the pumps over there had been
provided with gauge cocks on the inlet and on the outlet side,
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with an indication that at some time the g·auges had been
installed on both inlet and outlet of all pumps. But, from
the wrench marks, it was indicated that these gauges had
been removed. There are not any g1auges at the present time
on the pumps.
Q. I refer you to the duct installation in the primary air
unit casing. Will you refer to the plans, both sets, and also
what your inspection showed, and explain to the
Dep.
Commissioner what you found.
A. On both R-15 and C-7, about six inches from
9/20/62
page 55 ) the upper right-hand corner, there are notes regarding the primary air unit. Item One states,
"Package type or built up unit will be considered."
Note Two, "If built-up unit is used, casing shall be -,"
and there is a long description including insullation.
The unit that I found on the job is classified as a package
type·unit. It was fabricated in the factory and shipped to the
job and bolted together. There is no insullation whatsoever
on the exterior of the unit.
The unit was in operation and it is impossible to open a
unit operating under seven inches of static pressure. Therefore, I did not inspect the interior of the unit.
Q. In your opinion, which note that you referred to does
the unit installed fall unded
A. Note One.
Q. And in your opinion, does Note One refer to any ~n
sullation at allY
A. None whatsoever.
Q. I refer you to your inspection and the plans in regard
to the condens,ate receiver. I think that that is on
the heating side, I am not sure, of the boiler.
Dep.
A. That is on the condensate return from the
9/20/62
page 56 ) system, and condensate is pumped back into the
boiler by the condensate pump. The drawings,
both R-15 and C-7, indicate a 180 GPM pump and a 200
gallon receiver. I found on the job a cast iron condensate
pump with integral receiver.
The capacity of that receiver was not measured by me. It
is located at the top of an old boiler room and I didn't have
any over-alls and ladders to go down there with, but it is
approximately so big (indicating), which is usually around
20 to 25 gallon capacity.
Q. Is the condensate receiver installed adequate and de-
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scribe its functional relationship to a 200 gallon condensate
receiver and a 180 GPM pump.
Mr. Legum: I object to the question on the ground that
this witness has stated that the condensate receiver that is
in the building now has a capacity of 20 to 25 gallons, yet
both sets of plans call for a 200 gallon receiver. Also, that
his •answer to the question is not material, and for the further
reason it is highly leading.
The Commissioner: Overrule your objection
Dep.
and note your exception.
9/20/62
page 57 }
Go ahead and answer the question.
The Witness : Would you repeat the question Y
By Mr. Pilcher:
.
Q. The plans and specifications call for a 200 gallon tank
~t 180 GPM. What has been installed is a 20 to 24 gallon
receiver. Explain to the Court the function of the receiver
and the relativeness of those two receivers to the system.
A. The receiver is a place where condensate is accumulated
so that when the pump starts it will have an amount of condensate water to return to the boiler. The system, as installed,
has a float switch on the receiver and when the water comes
up to a certain level it starts the pump and runs the water
to the boiler. This is usual procedure.
The relative size of the two receivers is practiC!allY unimportant in this particular case because there is a four inch
return coming to the receiver which would have a
capacity of several hundred gallons in itself. In
Dep.
other words, the existing piping to which it is
9/20/62
page 58 } connected has storage capacity.
On the other hand, a 24 gallon receiver for that
size pump is a normal production item and is used quite
extensively. Under the conditions that this job is installed~
where you are depending on the float to start and stop the
pump, a l:arge receiver would require a very close adjustment on the control item that starts and stops the pump.
Whereas, with a smaller receiver, you can have a wide variation, and when the float comes down it definitely starts the
pump, and definitely stops it when it gets up to oa. predetermined level.
Q. What is the relative effect of pumping 180 gallons of
water into a boiler a minute and pumping 24 gallons of water ·
into the boiler a minute Y
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A. Well, the condensate pump doesn't operate continuously.
It only operates for probably a fraction of a minute at a
time. It has a rating of, say, 180 gallons a minute, but in the
course of twenty seconds - it will pump 60 gallons, total,
in twenty seconds.
The frequent operation of a condensate pump is to maintain the water level in the boiler at a relatively
Dep.
constant point. A half inch variation in the water
level in a boiler is normal and good operating
9/20/62
page 59 } procedure.
Q. In your opinion, is the one installed adequate
for the system Y
A. It is, definitely.
Q. I refer you to the expansion tank ·at the top of' the stairway of the penthouse and ask you to explain to the Court
the function of that expansion tank.
A. Well, as weMr. Legum: I wish to object to the question as not being
proper rebuttal, if your Honor please.
The CommisGioner: Overrule your objection and note your
exception.
The Witness : As we have indicated, the piping throughout
the building is of ·a large capacity. It holds a number of
gallons of water. The chill water piping I am referring to.
This chill water piping is subject to variations in temperature. At times, it is used for cooling and is cooled
dOWIJ. to 45 degrees. At other times, it is used for
Dep.
heating and is heated up to, maybe, a 110 or
120 degrees.
9/20/62
page 60 }
Water expands and contracts with temperature.
If you do not have an expansion tank on a system
when the water is heated, the pipes would burst because of
the excessive pressure inside of them. Therefore, an expansion tank is necessary.
An air vented expansion tank, placed at the top of the
system, is much more satisfactory, and much more foolproof
than the so-called pressure tanks which are placed at a lower
level.
This tank that is installed is 24 inches in diameter by 5
feet long and is connected to the top of the system and allows
the water to expand up and down in the tank without overflowing out onto the floor, or to the sewer, or someplace, thus,
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conserving the water that is expanded when it is heated and
reduced in volume when it is cooled.
·
Dep.
By Mr. Pilcher:
Q. Can you tell us what your inspection showed
9/20/62
page 61 ] the size of the line from the piping system Y
A. From the piping system to the expansion
tank is one inch copper pipe, and from the expansion tank
to the outside of a one inch copper pipe which is also connected to a one inch drain pipe that is on the expansion tank.
Referring to Exhibit R-15, Sheet One, the riser diagram
shows an expansion tank but does not show a drain on it.
Q. Now, referring to Plans C-7, is that, that you found
installed, referred to on those plans Y
A. The expansion tank is referred to on these plans and
the piping is shown connected to the expansion tank, but the
size, as indicated on these plans, is identical with those shown
on Exhibit R-15, that is, 2 inches connected to the tank and
a 4 inch vent and no draining.
·Q. In your opin~on, is the vent installed adequate Y
Mr. Legum: I object to the question on the
ground it is leading and, Number two, that it is
Dep.
not material as to what this expert's, if he is an
9/20/62
page 62 ] expert, opinion is on the ground that he would
have to show whether there was compliance as
called for on the contract.
The Commissioner: Same ruling.
Go ahead.
Mr. Legum: On the further ground that it is not proper
rebuttal.
The Commissioner: Same ruling.
The Witness : As I expressed a few moments ago, the
purpose of an expansion tank is to take care of the variations
in the volume of water.
Mr. Legum: I object to the witness' answer because it is
notThe Witness: Have I finished my answer?
The Commissioner: Now, just make your objection to me,
don't address the witness.
Mr. Legum: I object that it is not responsive to the question.
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The Commissioner: Overruled.
The Witness: As explained, the expansion
Dep.
of water takes place with the change in temper9/20/62
page 63 ] ture. This expansion takes place very slowlyThe Commissioner: He didn't ask you for an
explanation. He merely asked you the direct question. Can't
you give us the answer~
The Witness: A one inch pipe will handle considerably
more water than it would be required to handle in the expansion of the water in this system.
By Mr. Pilcher:
Q. I refer you, Mr. Wallace, to the cooling tower. Will
you refer to the plans, C-7, and tell us whether or not the
cooling tower, as installed, complies with the plans~
A. I cannot answer the question.
Q. What do the plans, C-7, call fod
A. Under the equipment schedule on Sheet No. 1, it says,
"Cooling tower 900 GPM, 97 degrees to 87 degrees, 80 wet
bulb.''
Q. What does that mean in capacity¥
Dep.
A. That would be equivalent to 312 tons.
Q. Now, I refer you to the capacity of the pump.
9/20/62
A. The condensate pump on this plan indicates
page 64 ]
780GPM.
Mr. Legum: For the purpose of the record, can he say what
plan~

Mr. Pilcher : Plan C-7.
By Mr. Pilcher:
Q. Does the tower installed meet the capacity of the pumps Y
Mr. Legum: I object to the question on the grounds that
the witness says that he could not answer his previous question as to whether the capacity of the cooling tower as shown
on C-7 is the same capacity as that installed. If he could :p.ot
answer that question, he certainly would not be in position
to answer the question as asked.
The Commissioner : We will :find out.
Can you answer thaU
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The Witness: No, sir, I cannot answer that.
Dep.
I did not run a test on the tower.
9j20j62
page 65 ] By Mr. Pilcher:
Q. Are you familiar with this tower!
A. You mean the manufacturer f
Q. Yes.
A. In some respects, yes, sir.
Q. Can you tell us, in your opinion, whether or not this
tower is adequate to service the building!
Mr. Legum: If your Honor please, I have to object to that
question. He said he couldn't answer that question; that he
did not run a test. Now, Mr. Pilcher is trying to get the
answer he wants by a back door and I don't think it is proper.
I~~~~

.

The Commissioner: All right, I overrule your objection
and note your exception.
The Witness : I cannot answer the question because I do
not know the capacity of that tower.
By Mr. Pilcher:
Q. I refer to the specifications relative to .the
starter on the chiller.
Dep.
A. Specifications, Exhibit R-16, ,Page 7, Para9/20/62
page 66 ] graph 11, calls for a ''reduced· voltage type, acceptable to the local utility company and furnished
by the manufacturer of the compressor. Starter shall be in
a free-standing metal enclosure.''
_
·
On Exhibit R-15, Sheet 1, there is a note, Number Two,
relative to the air conditioning compressor motor or starter,
''Shall be constructed to withstand an interrupting capacity
of 50,000 amperes.''
Q. Will you explain to the Commissioner the difference
between, and the function of a reduced voltage starter and
a Star Delta starter and its relationship!

Mr. Legum: I object to the question because there has been
no foundation for that question. This witness has not testified
about any Delta starter.
The Commissioner: Well, I don't know what the purpose
of that is, Mr. Pilcher. How can he help me one way or the
other!
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Mr. Pilcher: They have made an issue of the
Dep.
difference in the cost of a Star Delta and a reduced
voltage starter of a motor. The Commissioner
9/20/62
page 67 ) doesn't know the different functions in relationship to the motors, he would seem to think that
perhaps there has been a savings, and that there has perhaps
been a shortcut on the part of the contractor.
The Commissioner: Well, what is called for in the specifications!
Mr. Pilcher: It depends entirely on the kind of motor you
have got.
The Commissioner: I have no desire to cut you off at all.
If you think it is material, I am going to allow it.
Mr. Pilcher: If the motor has to be started with a reducedThe Commissioner: Let's have the witness who is an expert testify rather than your explaining to me.
Mr. Pilcher: I was perhaps trying to explain it in words
of one syllable.
Mr. Legum: My objection is that it assumes a
fact that this witness has not said. This witness
Dep.
has not testified that he inspected this particular
9/20/62
page 68 ) starter.
The Commissioner: I understand your objection perfectly. This is an expert witness. If he knows of these
two different types, and what is the differences between them,
he may go ahead, if Mr. Pilcher thinks it will help?
Go ahead.
The Witness: What is the question now?
The Commissioner: You will have to explain it to him
again, Mr. Pilcher.
By Mr. Pilcher:
Q. I refer you to the motor on the chiller.
Mr. Legum: The motor or the starter Y
The Commissioner: Wait a minute.
Mr. Legum: I understood him to say the starter before.
The Commissioner: If he wants to say motor the second
time, that is his question. You are not controlling his examination.
Mr. Legum: I thought it was inadvertent.
Dep.
The Commissioner: I know you are trying
9/20/62
page 69 ) to be friendly and helpful, but let's conduct this
thing properly.
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By Mr. Pilcher:
Q. I refer you to the motor on the chiller and ask that you
explain to the Court the effect or different types of starters
to start the motors.
They have one that is known as a reduced voltage starter,
and they have one known as the Star Delta starter. Explain
to the Court to relative necessity of the starter to the motor.
A. The specifications call for a reduced voltage starter,
which means that a resistance is placed in the line fro:tn the
starter to the motor, which causes the motor to start slowly
and come up to a certain speed, and then switch over to full
voltage and continue to operate as on- on the line, we call it.
The Star Delta type of starter introduces the reduced
voltage by changing the method of connection from a Delta
type to a Star type, which accomplishes the same
purpose in delivering current to the motor, or at
Dep.
a reduced voltage during the starting period, and
9/20/62
page 70 ) it is allowed to come up to a certain speed before
the full voltage is applied.
The two different types of starters require and complement
two different types of motors. A motor which is wound for
Star Delta, needs a Star Delta starter. A motor, which is
straight synchronized wound, requires a resistance type
starter.
·
Some manufacturers prefer one type and some manufacturers prefer the other type. When a manufacturer gives you
a standard article that is their standard procedure, you might
get one or the other.
Mr. Legum: I object. If your Honor please, I object to thiei
last sentence of the witness and move to strike it out as to
what manufacturers do. That is not responsive to the cru~s
tion.
The Commissioner: Let's go ahead. Complete your answer.
The Witness: That is the answer.
By Mr. Pilcher:
Dep.
9/20/62
Q. Could you use a reduced voltage starter on
page 71 ) the motor you found installed Y
Mr .. Legum: I object to the question as being highly leading.
Mr. Pilcher : It is an opinion.
The Commissioner: Mr. Legum, they must; of necessity,
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be leading in this type of technical examination. I overrule
your objection.
Mr. Legum: I wish to note my further reasons for objecting on the grounds that this witness' testimony shows that
the starter that was installed was not the one called for by
the specifications which he read to the Court, and it is not
material to this hearing.
The Commissioner: I heard that.
Mr. Pilcher : Read the question, please.
(Pending question read by the reporter.)
The Witness: From the wiring as shown on the starter, it
indicates that the motor is wound for Star Delta.
I did not go inside the motor and look. It would
Dep.
then be my assumption 9/20/62
page 72 )
Mr. Legum: I object to any assumption, if your
Honor please.
The Commissioner: I overrule it.
Express it as an opinion, if it is an opinion.
Mr. Legum: All right, sir.
The Witness: It would then be my assumption that the
existing motor is wound Star Delta and would require a Star
Delta starter and could not be operated on a resistance type
starter.
By Mr. Pilcher:
Q. In the purchase of a motor wound for a reduced voltage
starter, and in the purchase of a motor wound for a Star
Delta starter, is there any differential in price T
Mr. Legum: I object to the question on the ground that
there has been no foundation that the witness is familiar with
these types.
Dep.
9/20/62
By Mr. Pilcher:
page 73 )
Q. Are you familiar with the purchases of
these motors?
The Commissioner: If not, he won't be -able to testify as
an expert.
']he Witness: Yes, sir.
The Commissioner: What is the answed
The Witness : The cost of a resistance type starter is more
than the cost of a Star Delta type starter. The cost of a simple
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squirrel cage motor, which would be used with a resistance
type starter, is less than the cost of a motor wound for Star
Delta.
The Commissioner: Mr. Pilcher asked you what the overall differential was.
The Witness: The over-all differential is in the matter of a
few dollars one way or the other. I wouldn't be able to tell
you which way it would be.
The Commissioner: Very good.
Next question.
Dep.
By Mr. Pilcher:
9/20/62
Q. Will you explain to the Court what, in your
page 74 )
opinion, a 50,000 amp interrupting capacity is
on the air conditioning compressor, and you may wish to draw
him a diagram of that. If you do, you may use the board.
A. The air conditioning compressor, even if you ref·er to
the motor would not be rated in interrupting capacity.
Q. Well, now, will you explain to us, to the Court, about
this 50,000 ampere bus bar protective that is found in the
plans and specifications~
A. That refers to the air conditioning starter for the motor
and it consists of a non-conductive material such as bakelite
or something that braces the bus bars in the starter. It is
to prevent them from pulling together on surge conditions.
The fact is that when you have two bus bars parallel with
each other, ·and you run a high amount of amperage through
them, they have a tendency to pull together. They have a
magnetic attraction for each other and if they are not properly braced so that they can't get together, why, they might
pull together and cause a short circuit, and that
Dep.
is known as braced for a 50,000 amp RMS fault.
9/20/62
So, the bracing is placed on the busses to prevent
page 75 ) them from making contact in case there was a
short circuit some place on the line.
Q. After your inspection of the equipment as installed,
involving this phase of the equipment, what do you feel is
the amperage requirement?
Mr. Legum: I object to the question on the ground that
this plaintiff, Kirk Reid Company, is bound by the specifications and that this witness' opinion as to what the amperage
requirements would be is not material.
The Commissioner: Same objection, same ruling.
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The Witness : The location of the starter is 75 to 100 feet
away from the main switchboard, and the fault resistance in
that length of a run would reduce the actual requirement for
bracing to a very low figure, probably, five or ten thousand
amps.
The starter, as I inspected it, has no bracing
between the busses. There is a span at one place
Dep.
of about 19 inches ·and another place where a
9/20/62
page 76 } short circuit could be caused by a movement of
about one inch. That would normally be rated at
5,000 or 10,000 RMS, but the existing starter is not braced.
By Mr. Pilcher:
Q. What, in your opinion, would be the v·alue or cost of
bracing this Y
A. Oh, $50.00 to $75.00 at the most, probably less.
Q. Is the bracing, or this 50,000 amperage, does that have
anything to do with the demand load or the amount of current that is coming into the building normally in the operation. of this equipment Y
Mr. Legum: I object to the question as being leading, if
your Honor please, and not material to this inquiry.
The Commissioner: Same ruling.
The Witness : It has no bearing on the amount of current
carried by any part of the equipment. The bracDep.
ing specifications are purely and simply for a
case of fault or a short circuit to the system, to
9/20/62
page 77 } prevent a further short circuit
The Commissioner: Gentlemen, I think this is
·a good time to break for lunch.
(Luncheon recess was taken at this time).
AFTERNOON SESSION
The Commissioner: All right, gentlemen, let's take up where
we left off.
WILLIAM M. WALLACE,
called as a rebuttal witness on behalf of the complainant,
having been previously sworn and examined, was recalled
for further examination and testified as follows:
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Dep.
DIRECT EXAMINATION
9/20/62
page 78 ) By Mr. Pilcher:
Q. Mr. Wallace, will you refer to Plans, R-15,
Exhibit C-7 and the specifications, and point out the various
ambiguities Y
Mr. Legum: I object to the question for this reason. This
witness has gone thoroughly in the morning session, into what
differences he found in the R-15, C-7 and the specifications,
and I don't think he should be allowed to comment in his
opinion whether there are ambiguities because the plans speak
for themselves.
I don't think it is proper rebuttal. I don ~t see where it is
rebutting any of the previous witnesses' testimony. I object
for that reason.
The Commissioner: I am unable to tell at this stage of the
game. I will overrule your objection and note your exception.
If there are any ambiguities in there, Mr.
Pilcher wants them brought out. I would like to
Dep.
hear what they are.
9/20/62
The Witness : Well, one particular thing that
page 79 )
I noticed here is that on the Exhibit, R-15, Sheet
One, under the equipment schedule, the chill water pump is
specified at 300 gallons or GPH at a hundred foot head.
The line above that for the chiller specifies 750 GPH and
that is, of course, you might call it, a direct contradiction.
If the chiller has a capacity of 750 GPM, which has been
interpreted out two or three times as 312 gallons, then, the
chill water pump at 300 GPM is entirely too small.
Now, on the Exhibit, C-7, this has been corrected and the
chill water pump is shown as 550 GPM at 70 foot head, but
here, again, the corrections have not been completely made
and the chiller still shows 750 GPM. The 550
GPM figure is obviously the correct figure and
Dep.
balances out with the equipment.
9/20/62
That is true in several instances. As we have
page 80 )
pointed out that when this 0-7 was drawn or
corrected to overcome certain items on the original plan,
R-15, the corrections were made in part but not complete,
not made completely intelligent. That is the principal thing
that I see in here.
There is another correction on the secondary pumps which
were changed from 600 GPM to 563 GPM. In attempting to
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clarify the original set of plans, the revised plans have clarified certain points, but still left it in a state of confusion.
By Mr. Pilcher :
Q. At this point, Mr. Wallace, will you tell me whether or
not Kirk Reid Company complied with the plans, R-15, or the
first R-15, and the same question for Plans, C-7¥
A. On R-15, no contractor could comply with all the requirements on that particular set of plans.
Dep.
Mr. Legum: I object.
9/20/62
page 81 ]
The Commissioner: State your objection.
Mr. Legum: My objection is that the answer is
not responsive to the question. The witness is hedging and
arguing the points.
The question is: Has Kirk Reid complied with plans known
as R-15 ¥ It would call for yes or no. If it is yes, or no, he
can explain his answer.
The Commissioner: I sustain your objection but for another reason. I think the question, itself, should include
whether Kirk Reid has complied with the plans and specifications unless you want to draw a distinction. If you do, I would
like to have it set up in the record that you are drawing a distinction. So, if you will rephrase your question By Mr. Pilcher :
Q. Did Kirk Reid Company, Incorporated
9j20j62
comply with plans and specifications as intropage 82 ] duced as Exhibits R-15 and R-16¥

Dep.

The Commissioner : R-15 ¥
Mr. Pilcher: And specifications R-16.
Mr. Legum: Which are we taking first¥
The Witness : No.
The Commissioner : Now, ask him about C-7.
By Mr. Pilcher:
Q. Could a contractor comply with those plans 1
Mr. Legum: I object to that question, if Your Honor please,
as being highly improper.
Mr. Pilcher: This is an expert opinion.
Mr. Legum: This is a man who is an engineer, not a contractor.
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The Commissioner: Strictly an opinion, Mr. Legum.
Mr. Legum: I know, if your Honor please,
my point is this. Kirk Reid obligated itself
Dep.
when it signed this contract to comply with
9/20/62
page 83 } R-15 and R-16 Mr. Pilcher: That is argument.
Mr. Legum: Regardless of whether or not they could or
could not do it is not material in this inquiry at all. They
have not alleged any pleading of an Act of God or impossibility
of performance.
The Commissioner: Mr. Pilcher, I judge, is attempting
to establish whether or not it was an impossibility to comply
with the plans, R-15, and the specifications, R-16. I haven't
heard about C-7 as yet. I am going to overrule your objection.
He has answered. He said, "No."
By Mr. Pilcher:
Q. Could a contractor comply with those Y
A. It is impossible to comply with the contradictions
that appear on ·there.
Q. Now, I ask you the same relative to plans,
Exhibit C-7, and specifications, R-16?
Dep.
A. No, a contractor could not comply with all
9/20/62
page 84 } of the requirements on those two documents.
Q. Mr. Wallace, I want now to direct your
attention relative to the load of the building. Have you made
an estimate of the load of this building and the demand insofar as air conditioning is concerned Y
Mr. Legum: If your Honor please, I wish to object to the
question as not being material to this inquiry on rebuttal, what
the load limit is. The question is whether or not they complied with the plans and specifications. It is not what the
load limit is.
The Commissioner: Well, as an expert, Mr. Legum, if the
question limited the answer to the time, to the date that the
contract was to be completed, I am going to allow it. But,
Mr. Pilcher so far hasn't specified dates. So, I sustain your
objection to this point.
Mr. Pilcher: If it please the Court, the question was propounded to their witness, Mr. ShefferDep.
man.
9/20/62
page 85 }
The Commissioner: I hope it included the date.
Mr. Pilcher: I don't think it did.
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By Mr. Pilcher :
Q. As of the date of the contract, what would the load
limit for the air conditioning of this building have been 1
A. I estimate that the installed requirement of the units
throughout the building to be 288 tons.
Q. \Vhat is the specified capacity of air conditioning as
set forth on the plans and specifications 1
A. 262 tons.
Q. What, in your opinion, were the load requirements Mr. Legum: If your Honor please, I have to move to strike
out the last question as being ambiguous because he said,
''as shown on plans and specifications,'' and we have two
different sets of plans and specifications, one being R-15,
and C-7. This witness says, "ambiguous." I
don't know what he means by it, which plans he
Dep.
is talking about.
9/20/62
The Commissioner: You have one set of spepage 86 )
cifications.
Mr. Legum: But he said, "According to the plans and
specifications.'' That was his question.
The Commissioner: The previous question said, '' R-15,
R-16, the specifications." The second question said, "C-7 and
specifications.''
Mr. Legum: I mean the last question. If the reporter will
read it back But he asked him what was the capacity as called for by
the plans and specifications and this witness said The Commissioner: We can clarify that very quickly.
Specify and explain what you are talking about.
By Mr. Pilcher :
Q. Under R-15 and R-16, which is the Exhibit
R-15 and R-16, what is specified 1
Dep.
A. The compressor whose number is given on
9/20/62
page 87 ) there as 262 tons. The ambiguity of specifying
the temperature and gallons of water shows 312
tons.
Q. Now, can you answer that in relation to Plan C-7 and
Specifications R-167
A. The Exhibit C-7, where it shows 750 gallons of water at
a 10 degree range, would indicate 312 tons, the same as it
shows on the Exhibit R-15. As far as the chiller is concerned,
that particular item has not been changed, although other
items on the plans have been changed.
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Q. Did the other items on the plans change the tonnage
capacity?
A. Yes, sir.
Q. And taking the Plan C-7 as a whole, what is the tonnage
capacity?

Mr. Legum: I object to the question, if your Honor please,
because it is not a fair question for this reason. This witness
has said that the equipment schedule on C-7 is
Dep.
identical to the equipment schedule on R-15, which
shows 312 tons for the chiller, or the compressor.
9/20/62
page 88 } Now, Mr. Pilcher is trying to ask this witness,
as a whole, what is the capacity of the chiller and I don't see how in the Mr. Pilcher: I didn't ask him that.
Mr. Legum: "The plans as a whole." I will be glad to
have the reporter read it.
I don't see how in the world this witness can answer that
question.
The Commissioner: I overrule your objection and note
your exception. It is a proper question for cross examination.
The Witness : Well, the chill water pump on here has been
changed, as I previously mentioned, and the chill water pump
with a capacity o£ 550 GPM would indicate - well, it depends
on what temperature range we are talking about. It could
indicate anything from 240 tons up to about, oh, probably
280 tons. It is not clear.
Dep.
By Mr. Pilcher:
9/20/62
Q. State, in your opinion, what size unit you
page 89 } would design.
Mr. Legum: If your Honor please The Commissioner: I sustain that objection. I sustain
that.
By Mr. Pilcher:
Q. What, in your opinion, would be an adequate tonnage
for this building?
Mr. Legum: I object to the question, rephrasing it, if your
Honor please. Instead of saying what he would design, he
says what is adequate.
The Commissioner : I think he is qualified as an expert
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and asking what would be adequate for the particular building, if he knows Mr. Legum: But, if your Honor please, my ground is that
it doesn't matter what would be the proper capacity. The question is, what was the capacity called
Dep.
for in the plans and specifications Y
9/20/62
The Commissioner: Mr. Legum, this is an equipage 90 J
ty suit and I think both counsel have gone into
it in quite some detail. I am certainly going to allow the
question. I note your exception.
The Witness : The answer to that, of necessity, requires
certain explanations. We do not design the refrigeration
compressor to take care of the entire load of a building because the instantaneous load on the east side and on the
west side are not maximum at the same time.
In the morning, when the sun is shining on the east side
of a building, the load is greater. The units that are put into
the rooms have to be of the maximum size. They have to be
able to take care of that morning load. The units that are put
in with an exposure to the west have to be of the maximum
size to take care of the evening sun or the afternoon sun
load, but you cannot have a hundred per cent
load on the east and a hundred per cent load on
Dep.
the west at the same time.
9/20/62
The Commissioner: Can you answer the quespage 91 )
tion?
The Witness: Yes, sir, I am getting to the answer to that,
and this answer is rather an involved answer.
In anticipation of this particular question, I have prepared,
last night, a detailed estimate of theoretical rooms of the
exposures that occur on this building. That is, the southeast and northwest, which are on the opposite sides of the
building.
Now, these calculations indicate that when you take the
probability of the variations in the load on the roof, the
variations in the load on the east, southeast, northwest, and
the other exposures, that the over-all maximum capacity
of the calculated load to determine the compressor would be
88 per cent of the capacity of the units installed in the rooms.
Now, 88 per cent of 288 tons indicates the design
Dep.
compressor size of 248 tons.
9/20/62
The Commissioner: Anything further?
page 92 ]
Would you hold these sheets, sir, because I
am sure Mr. Legum will want to use them.
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The Witness : Yes, sir.
Mr. Pilcher: You may inquire.
CROSS EXAMINATION
By Mr. Legum:
Q. Where do you make your home, sir Y
A. Durham, North Carolina.
Q. Do you have a home in Norfolk!
A. No. Office in Norfolk.
Q·. In this office in Norfolk, how long have you maintained
iU
A. About two years.
Q. Who formerly shared that office!
Mr. Pilcher: I object to that. It makes no difference who
shares an office.
The Commissioner: It might be material, I
Dep.
can't tell.
9/20/62
Mr. Legum: He testified on direct examination
page 93 )
he had an office on Colley Avenue.
The Witness: Harry Dudley.
By Mr. Legum:
Q. Did Mr. James Hart have an office there, the engineer
·
on this particular jobY
A. Not where I am, no.
Q·. Did he have an office at 4500 Colley Avenue!
A. He did. Not in the area that I am in.
The Commissioner: You mean the same address Y
The Witness: The same address. There is two offices in
that building and I do not have the office that Mr. Hart had.
By Mr. Legum:
Q. But you knew Mr. Hart, didn't youY
A. I have known Mr. Hart for years.
Q. Now, Mr. Wallace, who first contacted you about testifying in this case on behalf of Kirk ReidY
Dep.
9/20/62
Mr. Pilcher: I object to that.
page 94 ) That is Mr. Legum: That goes to his bias.
The Commissioner: One at a time.
Mr. Pilcher: I think I have a perfect right to get my witness

Kirk Reid Company, Incorporated v. Louis B. Fine 389

William M. Wallace
and contact any witness I want to contact, and I think it is
entirely immaterial as to who contacted him relative to
testifying.
Mr. Legum: I think it is most material, if your Honor
please, to show this witness' bias.
Mr. Pilcher: As to who contacted this witness to testify is
of no materiality.
I have a witness; I have brought him here; I have put him
on the stand. Mr. Hart didn't contact him, that is for sure.
The Commissioner: Well, you are not testifying either. It
might be quite material. He has a right to attack his credibility. I overrule your objection and note your exception.
Dep.
9/20/62
page 95 ] By Mr. Legum:
Q. Answer the question, sir.
A. My associate, Mr. Reed, called me and told me tha~
Mr. Pilcher had called him and asked him if I would testify.
I told him I would.
Q. You say your associate, Mr. Reed 1
A. Yes.
Q. What is his name~
A. Ben A. Reed, who is in charge of my Norfolk office.
Q. R-e-e-d!
A. Yes.
Q. And when were you contacted Y
A. It was about a month ago.
Q. Some time in August?
A. Yes, sir.
Q. Are you testifying on a contingent fee or a fixed fee
basis?
Mr. Pilcher: I object to that.
Dep.
The Commissioner: What is your objection,
Mr. Pilcher¥
9/20/62
Mr. Pilcher: The relative position as to whether
page 96 ]
or not he gets a flat fee or contingent fee I don't
think is at all material.
The Commissioner: It might go to the question of credibility. I can't tell you at this time. I will allow it.
The Witness: What is the question!
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By Mr. Legum:
Q. Are you handling this case on a contingent fee basis
for Kirk Reid, or fixed fee basis Y
A. Neither one.
Q. What kind of fee arrangement have you made¥
A. Per diem basis.
Q. Well, then, it is a fixed fee basis, so much per diem Y
A. It is not a fixed fee if it is per diem.
Q. How many days have you spent in preparation of your
testimony today!
A. I have not added it up.
Q. Well, give us your best estimate, sir.
Dep.
A. A couple of days.
9/20/62
page 97 )
Q. Just two days 7
A. Yes.
Q. What have you done other than inspect the premises
yesterday!
A. Reviewed these documents; read some of the testimony;
made certain calculations.
Q. What testimony did you readY
A. It was one of those books over there (indicating). I don't
know exactly which one, four or five, it had a number on the
front of it.
Q. Whose testimony! What witness?
A. It was the engineer from Washington.
Q. Mr. She:ffermanf
A. She:fferman, that is right.
Q. Now, you visited the premises only yesterday¥
A. That is correct.
Q. How many hours did you spend at the building?
A. About four hours.
Q. What did you do in those four hours 7
A. Inspected the mechanical rooll!s ; I inspected
·
the equipment on the roof; made notes; inspected
Dep.
some of the units in the occupied area; in general,
9/20/62
page 98 ) did what we call an inspection service.
Q. Your inspection was a visual inspection Y
A. Visual inspection, and we made notations.
Q. You say, "we." Who is "we," besides you 7
A. Well, Mr. Pilcher was with me.
Q. Mr. George Pilcher, the attorney for Kirk ReidY
A. Yes, sir.
Q. And who else Y
A. Mr. Ben Reed was with me, my associate, and one of Mr.
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Fine's employees who he assigned to take us around the
building.
Q. Anyone else~
A. That is all.
Q. Anybody from Kirk Reid~
A. No.
Q. You made no tests of any of the equipment¥
A. I did not.
Q. Wasn't Mr. Reid Ervin along with you~
A. No, sir.
Dep.
Q. At no time¥
A. No, sir.
9/20/62
page 99 ]
Q. Yesterday was a cool day, wasn't it¥
A. Well, it was a little cool in the morning. It
got kind of warm in the afternoon.
Q. Do you know what the temperature was when you first
went there~
A. No, I don't know what it was when I first went there.
Q. What time did you arrive there~
A. Eleven o'clock.
Q. What time did you leave?
A. It was after - I believe it was 1 :30, I am not exactly
sure.
Q. You didn't take time off for lunch~
A. No.
Q. Did you go through all seven floors of the building~
A. I did not.
Q. Tell us what floors you went on.
A. I stopped on the sixth floor and looked at a couple of
units in the corridor. We went into two offices
Dep.
on that floor and looked at those units. We stopped
9/20/62
on another floor, went up and looked at a corridor
page 100 ] unit on another floor. They all looked exactly
alike.
Q. In other words, you stopped only on two floors of the
building~

A. That is right.
Q. You went in none of the tenants' offices T
A. I went into two of the tenants' offices on the top floor
there.
Q. Whose office did you go into?
A. I don't know the names. I made no notations of it.
Q. What floor, other than the sixth floor, did you go on T
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A. I think it was the third floor that we stopped on, I am
not sure. It was the third or fourth floor.
Q. So, that meant you only went on two of the seven floors?
A. That is correct.
Q. And you only went into two offices on the seventh flood
A. That is right.
Q. And no other offices on the other floors!
Dep.
9/20/62
A. That is right.
page 101 J Q. Now, Mr. Wallace, you are familiar with
the specifications known as R-16?
A. Yes, I have observed them.
Q. What make of chiller or compressor is called for by the
specifications, R-16!
A. Trane Centrivac or Carrier type 19-C.
Q. Let me have that.
Now, what unit, what compressor unit did you find T
A. A Worthington.
Q. Now, are you familiar with the Trane Centrivac or
Carrier type, 19-C!
A. I am.
Q. Carrier type, 19-C has tonnage from what sizes~
A. About a hundred tons on up to large capacities, larger
than I have ever used, up above two thou~and.
Q. Are you familiar with capacity of Trane Centrivac?
A. Yes, sir.
Q. What tonnage do they run from¥
A. From about one hundred up to over a thouDep.
sand.
Q. So, there is no question that the compressor
9/20/62
page 102 ] or chiller, which was actually installed, was a
different make than the one called for by the
specifications, R-16?
A. No question whatsoever.
Q. Does not the specifications, R-16, state that the compressor, that is, either the Trane Centrivac or the Carrier type,
19-C should be of the capacity as shown on the plans~
A. That is correct.
Q. You say you are familiar with the plans, R-15, is that
correct?
A. Yes, sir.
Q. Is there any ambiguity in the equipment schedule as to
the capacity of the compressor or the chiller on R-15 T
The Commissioner: R-15 T
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By Mr. Legum:
, ·,.
Q. What does the eq~i/>~lmt show f!9.T 'ihle> chilled
A. It shows for the ol.ti~er· 750 GPJM:,.. ·
Q. What temperaturenlilffiiter~ntial?
A. From 52 to 42 degr!2'~~o; ;
Q. Just stop right ther.e.
Dep.
Mr. Pilcher.~; '.E~cuse mel· :
9/20/62
Now, he has got a right to finish the answer.
page 103 )
The Commissioner: One at a ti'ane, gentlemen.
Mr. Pilcher: If it plea~~~ the Court, he hras~ got a right to
finish the answer and if: t'Ihletre is any· ·tt1'0~e' answer counsel
shouldn't say, ''Stop right there.''
·
·
The Commissioner: .Ais !OO!r· as couursell irs. •e:oncerned, that
was the only information he·rjesired. Ji':u'l'l ih.ra~e this witness
on redirect.
Mr. Pilcher: That is C'0,ITect, but ][ d0n 1t want him to
tell the witness to quit tallcing if the witness feels he has got
some other information t:(i)) •g[~Ve in his a:ns!W\er;..
.
The Commissioner : If it is responsive to the question, of
course.
Mr. Pilcher: All right, . , r
.

_!'

;i,'!

'

Dep.
By Mr. Legum:
. · ....
9/20/62
Q. Is there,~y,ambiguity &~~iar~as the capacity
page 104 ) limited to the' ·ellJ)Jed Is t~ene l!llllY ambiguity in
that designatien of capacity?, ,, .
A. The chiller is definitely noted here as 750 GPM. You
cannot have an ambiguity between one fi:gur~ a,pd nothing.
Q. You are an intelligent :witness, sit. '! ~- asking you is
there any ambiguity in iflh~' rdlt&signatiol'1 0tl.the equipment
schedule, R-15, as to the cl!ni'llet 'being 75.@!: ga;Jijt;ns per minute
from 52 degrees to 42 degrees 7
A. That is right, it is the['e.
'·•
Q. I didn't ask you that, ·
' ·
A. How can you have an $nbiguity with o:hre figure 7
Q. My question, sir, you ,$'all@l that the,~]!): plans are ambiguous¥
A. They are.
Q. I am asking you if thei designatioru im the equipment
schedule of R-15 of the chiH~n" ibeing 750 lGI?M1 from 52 to 42,
is ambiguous.
A. I repeat, you cannot hllll\Ve•ambiguoUIS si;'a(tements of one
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fact, of on.e item. There is one figure and you
.are ·aSikimo~ me if oil1Jle;·;6:gure is ambiguous. One
figtttt:e ca1Ulot be am.®igatms in itself. It is the
J related figures that! 'alii'.& ·ambiguous.
· Q. Mr. Wallace, I 8/S~.you to answer my question,i sir.
. --l :_-;The Oommissienel' : I think he has answered it, Mr. Legum.
M:r. Legum: All right, sir, 1 ~'bri:'t pursue it any further.

Dep.
9/20/62.
page 105

By ~r. Legum·:' :
Q. Now, doeS'Jthe·equipment..;sehedule on R-15 show any
particular 19-G Qa:vrier type or•J'ffill!ane Oentrivac type 1 The
equipment schedule, sir.
..:. l
A. The equifl}~nt-. schedule d0es not show anything in regard to the refrlgemiH:on equipment except certain component
parts.
·
·
Q. I wish you>would answer· my question, Mr. Wallace, as
yes or no, sir. ·
·
A. I cannot answer your question yes or no.
Q. Cannot?
A. Cannot.
Q. Can you look at the equipment schedule on
Dep.
R-15!
9/20/62
A. Yes.
page 106 )
Q>Does that state·,; under chiller, a particular
model 6f :Oarrier ty])e; 19-C, or a particular model
·· · · ,
of Trane Oentrivae! ·
A. No.
Q. That is all l ~aked you. .
Now, the 0-7 '@lan;, under e~Ut~rp.ent schedule shows, does
it not, the sam~. ,~apacity for. th~ chiller under equipment
schedule as R-11H · ·
·
.·.
A. That is correct.
.. ·
Q. And you have computed that capacity to be 312 tons 1
A. That is right.<
..
Q. And both 0'amer and Tra:!t!):e,eompressors, to your knowl·
edge, have a capacity of 312 tons, do they not 1
A. Yes, they do.
Q. Now, look ;tinder 0-7' and .show me, sir, where under
chiller .it is shown .anywhere· :on there that the unit should
be 262 tons.
A. On 0-7 tl:te'r.e, ~s no indicatfumn of tonnage. There is an

~.

I
I
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indication of 7'i··gallons,
; ., from 52 to 42,
-,on R-15.
Dep.
which is t~e ~~· as was ·
9/20/62
Q. All rightJ!f 1
page 107 ] Now, are y~lill&miliar ·
e! purchase order
of Kirk Refl:c~Company -<~ 'e Worthington
people Y
~~ ~
-'~ti-~~.
A. No, sir, I, have neVle,r:~ '~en it.
Q. Well, I am going ful.o-w it to
.I refe; you to Exhibit·~~~·t. which
order of
Kirk Reid Company to W~~ngton
and ask you
if the model order of thd· ~er was
tons T
A. This order, ne·ar th~~ottom of
states, ''The
machine shall have a cap~city; to
.. , ·.
tons - " an
abbreviated TR. That m~~~pons for ft~filgeration, ''When
cooling 550 GPH from 5~:~;~ 42 degr~,'fahrenheit." ;My
slide rule indicates 261. :tt,~,. could be E(~·~p of the stickr It
could be either 261 or 262~.r ..:
. }\; ; . .
·~
Q. Now, the equipm(mt :.s~dule for, tb,4,. chiller on both
R-15 and C-7 calls for 751() ~~M from 152 )¥lgrees to 42 degrees, is that correct?
:
,
.
A. These drawings list,l'i~t·tlie equipment schedule for the
chiller, 750 GPM, but for the. chill water pump, it indicates
300 GPM.
Q. I didn't ask you that..
Dep.
Mr. Legum: I move to strike out the answer.
9/20/62
page 108 ] The Commissioner : Just an8wer his questi~n.
. I

By Mr. Legum i
Q. Just answer my question.
...
My question is, does not the equipme:O:t ·.schedule on both
R-15 and C-7 call for the .chiller to be 9{ the capacity of
750 GPM from 52 to 42?
·
A. That has been gone over sixteen tiines over.
Q. Answer it.
A. Yes, sir.
Q. Is not the capacity of the chiller which Kirk Reid order~d,
as shown in R-26, of a different, smaller capacity than the
capacity shown on the equipment schedule of R-15 and C-77
A. It is smaller than showii on the equipment schedule,
but not smaller than is specified by the Carrier number over
here (indicating).
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Mr. Legum: Your Honor, I re:ller to you, sir, and ask you
to ask this witness to please answer my questions. Then, if Mr. Pilcher wants to get him on
Dep.
redirect, that is something else again.
9/20/62
The Commissioner : Well, I think I can explain
page 109 )
it a little bit.
If you will just make your answers responsive to the questions and then don't argue, because you have got lawyers
here who are paid to argue. The witness doesn't argue. Then,
if your answer has to be clarified, you have an attorney here, a
very capable attorney, who I am sure will clarify it if he
considers it in his interest to do so.
By Mr. Legum:
Q. Now, Mr. Wallace, look at C-7 and see if there is any
particular model Carrier type, 19-C or Trane Centrivac designated on C-7.
A. There is a plan which indicates a chill water generator
but has no size on it. It could be either a Trane Centrivac
or a Worthington. You couldn't tell from looking at the
picture.
Q. Mr. Wallace, my question to you, sir, is
Dep.
9/20/62
simply this. Is there on C-7, on Page 1, or any
pctge 110 ) other page, any particular model, 19-C Carrier,
designated, or Trane Centrivac, designated¥
A. No.
Q. Now, look at R-15 and see if there is any particular
·.rrane Centrivac model designated on R-15.
A. No.
Q. Now, what model Worthington chiller .did you find installed in the premises yesterday?
A. ED-30, Serial Number 1564107.
Q. Are you familiar with this particular model from your
experience as an air conditioning expert T
A. Yes.
Q. You are?
A. Yes.
Q. Is that the same model that was ordered by Kirk Reid
Company as shown on Exhibit R-26 T
A. This calls for ED-30. That is correct.
Q. It is the same model~
A. Yes.
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Q. You testified on direct examination that the
Dep.
unit which was installed in the building had a
9/20/62
range of 315 tons, is that correct¥
page 111 ] A. Under certain conditions. It could range up
higher than that, but in the vicinity of where we
are talking it would have a capacity of just under 300 tons.
Q. Have you operated this unit that is installed Y
A. It was in operation when I was there yesterday.
Q. Did you make any tests to see what capacity it was
running¥

The Commissioner : He has already testified he made no
tests.
By Mr. Legum:
Q. All right, now, upon what basis do you tell his Honor
that it could be a range of 315 tons~
A. The designation, 30, on the number indicates that it
it a 300 horsepower machine, and the ratings of these machines,
in the area of temperature that we are talking about, range
from 1 to 1.1 times the horsepower.
In other words, to convert from horsepower to tonnage,
you multiply by one or 1.1, depending on the exact temperature that you are using.
Dep.
Q. Did you actually check this machine to see
9/20/62
how much horsepower it had¥
page 112 )
A. No, sir.
Q. Upon what do you base your assumption
that an ED-30 Worthington has a 300 horsepower rating?
A. Well, we have taken bids on a number of different jobs,
different sizes, and we have become familiar with the manufacturer's designation as to what horsepower the equipment
is.
Q. When you say, "We have become familiar," do you
mean you and your associates 1
A. I use the word, "we," editorially.
Q. Now, when have you ever used, in any building, a
Worthington E:J)-30 model Y
A. We have not installed under my direction a Worthington machine. We have taken bids on them and considered
them but we have not actually installed a Worthington machine
under my direction.
Q. And when, can you tell his Honor, that you considered
a bid on an ED-30 model vVorthington chiller¥
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A. On the job known as Howland Ward at Duke University
wh~re we were taking direct bids from manuDep.
facturers on various types of equipment. Various
manufacturers have refrigeration equipment for
9/20/62
page 113 } a chiller having a capacity of 240 tons.
Q. Mr. Wallace, are you telling his Honor that
this particular chiller that was installed in the Law Building,
that when it cools 550 g·allons per minute of water from 53.4
degrees to 42 degrees Fahrenheit, that it would have a
capacity of 315 tons¥
A. No, I said that it would have a capacity of 261 or 62 tons.
Q. Now, I refer you to the primary air unit. Is not the
capacity, as shown on the equipment schedule of R-15, identical
to that shown on the equipment schedule of C-7?
A. On the equipment schedule the designation is the same.
It has not been changed.
·
Q. Is there any ambiguity in the equipment schedule of
R-15, of the primary air uniU
A. Well, here we have the same question again. Ambiguity
is reference to two items, not one.
Q. I am referring you specifically, Mr. Wallace, to the equipment schedule under the labelling, ''Primary Air
Dep.
Unit.''
9/20/62
A. That is one item.
page 114 } Q. My question is, is there any ambiguity in the
:figures that are shown on the equipment schedule
on both R-15 and C-7?
The Commissioner: I don't understand that question any
more than I did the one you insisted on before, Mr. Legum.
Do you mean any difference, any incorrectness¥
Mr. Legum: Anything unclear about the :fig11res shown on
the equipment schedule under "Primary Air Unit," on both
R-15 and C-7.
The Commissioner: That is different.
The Witness: The figures are here and have been repeated
over and over. It is 28,650 CFM.
By Mr. Legum:
Q. My question is, is anything unclear about those figures¥
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A. There is nothing unclear about this figure, but ambiguity
refersDep.
The Commissioner : You don't have to argue
9/20/62
page 115 ] that point, Mr. Wallace. Just answer the questions.
By Mr. Legum:
Q. Do you know from your own personal observation the
actual capacity of the primary air unit which is installed in.
the building'

A. No.
Q. You mentioned that you inspected some of the valves
in the building, is that righU
A. That is right.
Q. How many valves did you inspect 1
A. Four or five that were uncovered. I did not r1p the
covering off of any valves.
Q. How many valves are in the building~
A. I didn't count them, but I would say there is probably,
in the mechanical room, ten or twelve.
Q. In all of the valves that you saw, the four or five are
what make?
A. American.
Q. And the American valve is not specified in
the specifications known as R-16, is that right?
Dep.
A. That is correct.
9/20/62
Q. Are you familiar with the American valve~
page 116 ]
A. Yes, sir.
Q. Are you familiar with its qualities?
A. In what respect do you refed
Q. Whether they will hold up as well as, say, a Jenkins
valve.
A. Under the service that they are in right now, I could
see no difference in the probable life of either one.
Q. Are you familiar with the costs of American valves as
compared with Jenkins type valves~
A. Yes, sir.
Q. Which costs more7
A. Jenkins valves.
Q. Do you know how much the differential is between the
,Jenkins and the American valve~
A. Roughly, not exactly, it might be 20 or 30 per cent.
Q. How much would a valve cost?
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A. Well, a six inch valve would probably run
Dep.
around $175.00.
9/20/62
Q. You are talking about a Jenkins valve or an
page 117 ] American valveY
A. I am talking about a Jenkins valve. Of
course, Jenkins makes six different styles of valves. So does
American.
Q. Are you familiar with the cost of a 312 ton Carrier Type
or Trane Centrivac compressor Y
A. Not in dollars and cents, I couldn't give you exactly.
I could give you an estimated cost.
Would you want an estimated cost 1
Q. When you say estimated, upon what do you base your
estimateY
A. On some of the other equipment that we have asked for
prices on, and equipment that we have received bids on.
Q. I don't think I would care for an estimate. I want to
know exactly. If you don't know, I won't pursue it.
You say you went to the roof and saw the cooling tower Y
A. Yes, sir.
Dep.
Q. What type of cooling· tower is there that is
9/20/62
installed¥
page 118 ]
A. A Baltimore air coil.
Q. What do the specifications call for?
A. Marley Number 19.
Q. So, there is a difference in the make of the cooling tower
installed and what is called for by the specifications, is that
right¥
A. That is correct.
Q. What capacity is shown on R-15 and C-7 equipment
schedules for the cooling tower?
A. The cooling tower on R-15 is specified for 900 GPM from
97: to 87, at 80 degTees wet bulb.
Q. I refer you to C-7 and ask you if the equipment schedule
is identical for the cooling tower.
A. It is identical.
Q. Now, I refer you to R-22, which is the invoice from
Baltimore Air Coil Company, and ask you what capacity is
shown on the cooling tower which was installed¥
A. This is an acknowledgement and states-
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Mr. Pilcher: If it please the Court, I think the
exhibit speaks for itself.
Dep.
Mr. Legum: This is cross examination, sir.
9/20/62
page 119 J The Witness: States that the Mr. Pilcher: I object to the question, if it please
the Court.
The Commissioner: Go ahead and answer it if it shows on
there.
The Witness: The capacity to cool 786 GPM from 97.5
degrees to 87.5 degrees with 78 degrees wet bulb.
By Mr. Legum:
Q. There is a variation, is there not, in the cooling tower
as shown on R-15 and C-7, and that actually installed Y
A. Yes, this capacity here compares more closely with the
cooling tower pump.
Q. Now, get your slide rule out, if you will, and tell us,
please, what capacity, in terms of tonnage, is the cooling
tower, as shown on R-15 and C-7?
A. R-15 and C-H
Q. Which is 900 GPM from 97 degrees to 87
Dep.
degrees with 80 degree wet bulb?
9/20/62
A. That would indicate 312 tons.
page 120 J Q. Get your slide rule out and tell us, please,
what capacity, in terms of tonnage, is 786 gallons
per minute from 97 degrees to 87 degrees with 78 degree
wet bulb, as shown on the invoice from the Baltimore people.
A. That indicates 274 tons.
Q. In your experience as an engineer, the capacity of the
cooling tower should aproximate the capacity of the chiller,
should it not?
A. That should be equal to, or slightly above the chiller
capacity.
Q. Would you look at C-7 and R-15 and tell us, please, if
there is anything not clear about the specifications for the
cooling tower in either plan Y
A. In R-15 the cooling tower is specified at 900 GPM and
the condenser water pump is also specified at 900 GPM.
Q. My question does not include the condenser water pump.
I am referring you to the water tower, sir, and asking if there

402

Supreme Court of Appeals of Virginia

William M. Wallace
is anything on either plan that is not clear.
Dep.
A. As far as the cooling tower, I testified there
9/20/62
is no difference in the specifications for that.
page 121 J
Q. Then, your answer A. There is no difference between the two.
Q. All right, then, I take it, sir, that there is no ambiguity
in either plan as far as the cooling tower, itself, is concerned Y
A. Except for the variation in the cooling tower pump,
which varies on C-7 plan.
Q. I am talking about the cooling tower, Mr. Wallace, not
the cooling tower pump.
A. Well, I guess we have a different meaning for the word,
"ambiguous." It is my impression that that means that the
two things don't agree with each other.
The Commissioner: Suppose we let the Court decide it.
Mr. Pilcher: If it please the Court, I think the witness
has got a right to explain his answers in using the English
language.
The Commissioner : I think he has already done it.
Mr. Pilcher : All right.
Dep.
By Mr. Legum:
9/20/62
page 112 } Q. I refer you to the pressure gauges and
balancing cocks on R-15. You state that the
schematic diagram does show, for a typical pump, both pressure gauge and balancing cock?
A. It shows one pressure gauge and one balancing cock.
Q. On the discharge of the pumps?
A. That is correct.
Q. Is there anything on that plan that limits that to one
pump, or two pumps going parallel with each other, as you
have testified Y
A. No, sir, there is only one pump shown in the diagram.
Q. How many pumps did you notice in the building?
A. There are four pumps, water pumps.
Q. Four pumps Y
A. Four water pumps.
Q. Are they side by side to each other, or what Y
A. No, two of them are in the refrigeration compressor
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room and two in the boiler room.
Dep.
Q. You made some statement on direct exam9/20/62
nation that there was no need for a pressure
page 123 ] gauge, even though it was shown on a typical
diagram¥
A. No, sir, I did not.
Q. What did you say about the pressure gauge or balancing
cockY
A. I said that there was no need to put a balancing cock
on a single pump. There is nothing to balance.
Q. That is your opinion¥
A. Yes, sir.
Q. But the plans call for a balancing cock, don't they¥
A. That is right. That is correct and they have not been
installed.
Q. All right, I just wanted to make it clear.
Did you measure the square footage in the building¥
A. Not of the physical building, no.
Q. Now, Mr. Wallace, you testified that it was impossible
to comply with R-15, is that righU
A. Yes, sir.
Q. Look at R-15, sir.
Was it impossible for Kirk Reid to install a
Dep.
Carrier type, 19-C or Trane Centrivac of the chiller shown from 750 GPM from 52 degrees to 42
9/20/62
page 124 ] degrees Y
A. It is impossible to install a Carrier 19-C
4E-88.
Q. Mr. Wallace, just answer my question, sir. My question
was limited. Was it impossible for Kirk Reid to supply a
Trane Centrivac of the capacity shown in the equipment
schedule of 750 GPM from 52 degrees to 42 degrees Y
A. I will try to answer your question, but I will have to have
it read back to me.
The Commissioner: Well, let me see if I understand you
gentlemen.
Does the question imply, or rather inquire of the witness
as to whether it was impossible for the contractor to install
a specific type of equipment¥
Mr. Legum: Yes, sir. His answer on direct examination was
that it was impossible for a contractor to comply with the
plans known as R-15.
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The Commissioner: Your question doesn't include the plan.
Your question was whether it was impossible
Dep.
for him to install something and the question, of
9/20/62
course, should indicate whether or not that was
page 125 ) obtainable from the manufacturer, and so forth.
Mr. Legum: That is what I was going to ask
him, sir.
The Commissioner: He wouldn't know one way or the
other.
Mr. Legum: He has testified that they make it.
The Commissioner: It may have been procurable at that
time, or not. I have heard no evidence on that subject, but
your question doesn't go along with this previous testimony.
The previous testimony is that it was impossible to comply
with the plans and specifications as drawn. At least, that is
the way I understood it.
Mr. Legum: I am examining him on that, sir.
The Commissioner: I realize that, but your question does
not bring out that point.
Mr. Legum: I am trying to break it down
Dep.
piecemeal.
The Commissioner: You go ahead and try.
9/20/62
page 126 ) I think I have a whole picture of this thing.
By Mr. Legum:
Q. Mr. Wallace, look at the equipment schedule on R-15,
please.
A. Yes.
Q. You have testified, I believe, that both Carrier and
Trane made a chiller of a capacity of 750 GPM from 52
degrees to 42 degrees Y
A. That is right.
Q. So, it was possible, then, was it not, for Kirk Reid tq
install a chiller of that capacity, a Carrier 190, or Trane
CentrivacY
A. I don't know whether it was possible, or not. They
manufacture them. I have seen them. They probablyThe Commissioner: If procurable, there was no reason
why it couldn't have been done.
The Witness: No.
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The Commissioner: That is what I am trying
Dep.
to :find out.
9/20/62
page 127 ) By Mr. Legum:
Q. Now, look at each and every item shown on
the schedule, and, sir, if procurable, could not Kirk Reid have
gotten each one of the items of equipment shown in the equipment schedule showing the various capacities shown on R-15 ¥
..A. Yes, sir, he could. It wouldn't work though.
Q. I wish you would answer my questions, sir, and don't ..A. I did.
Q. ..And don't add.
Mr. Legum: I ask the Commissioner to please The Commissioner: No, the witness volunteered that information, if you want to examine him further on it. He said
it wouldn't work. That is his opinion.
By Mr. Legum:

Q. Now, you say you are familiar with the specifications shown in R-16, is that right?
Dep.
..A. Yes.
9/20/62
Q. Now, if procurable, could not Kirk Reid
page 128 )
obtain each item as shown in the specifications?
..A. Not without the plans. The capacity of the specifications - there is no capacity give in the specifications.
Q. Did not you say that each item, if procurable, could
have been obtained by Kirk Reid, on R-15?
..A. Yes, sir, that is correct, but you said in the specifications.
The Commissioner: Let's not quibble over words. I understand what your point is.
By Mr. Legum:
Q. ..And I ask you if your same answer, as youk:JJVe previously given, would also be the same for C-7, that if the items
were procurable, that Kirk Reid could have installed them?
..A. The individual items, if they could be procured as
specified on this equipment list, could be installed.
They still don't balance.
Dep.
Q. Then, you are telling his Honor that the
9/20/62
page 129 ) system as installed, does not balance~
..A. The system as installed doesn't comply with
either set of plans.
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Q. That is all right.

One ,other thing, Mr. Wallace. You mentioned you are ou
a pet•. diem basis T
A. That is correct.
Q. How much is your per diem?
A. I don't think that is Mr. Pilcher: If it please the Court The Commissioner: I don't thiuk it is material. .
Mr. Legum: If you don't think it is material I won't
pursue it.
The Commissioner : Iu your experience as an expert in the
installation of various air conditioning jobs and so forth, and
so on, whose responsibility is it, the architect, the engineer,
the contractor, or who would be the person who
Dep.
would be responsible for seeing that the equip9/20/62
ment set up in the plans and specifications would
page 130 J be such as would be such as would be a balanced
•
job.
The Witness: In the first place, it is the responsibility of
the engineer to send out a set of plans and specifications that
have a balance to them, in themselves.
The Commissioner: All right.
The Witness: When that does not occur, it is unusual for
the contractor to call that to the attention of the engineer.
At that timeThe Commissioner : I meant who is primarily responsible T
The Witness: The engineer.
The Commissioner: Go ahead, gentlemen.
Mr. Legum: That is all I wish to ask him.
Mr. Pilcher: I have just one or two questions.
RE-DIRECT EXAMINATION
Dep.
By ¥r. Pilcher:
9/20/62
Q. Mr. Legum asked you what make of chiller
page 131 J was called for in the specifications, R-16, and
your answer was Trane Centrivac or Carrier type

c.

Mr. Legum: 190.
Mr. Pilcher: 19C.
By Mr. Pilcher:
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Q. What is the difference between either one of those and
the Worthington 1
Now, I think it is the Trane Centrivac that I want to deal
with first. What is the difference between the Trane Centrivac
ancl the Worthington equipment that is installed~

The Commissioner : In what particular 1
Mr. Pilcher: What is the difference in any particular, all
particulars?
The Commissioner: All right.
Mr. Legum: Your Honor, I object to the question on the
ground that it is not material for this reason. The specifications call for either Trane Centrivac or Carrier type 19C.
They installed a Worthington. Now, what the
Dep.
difference is, is not material.
The Commissioner: I wouldn't know, Mr. Le9/20/62
page 132 ] gum. I have to get the answer and then make the
decision.
Go ahead.
The Witness: The Trane Centrivac and the Worthington
machines were both designed by the same man.
The Commissioner: He merely asked you what the difference
was. Please, don't go into the history of the design.
The Witness: There is practically no difference. You cannot tell them apart at sight.
The Commissioner: Now, Mr. Pilcher, hasn't specified what
particular, but I will, from the standpoint of performance
and operation.
The Witness: From a standpoint of performance and operation, either one of them will work.
The Commissioner : Assuming both of them are
Dep.
rated the same?
9/20/62
The Witness: They both have the same horsepage 133 ] power motor. They are similar in design and
operation.
By Mr. Pilcher:
Q. I refer you to the questions that Mr. Legum asked you
relative to the Baltimore Air Coil capacity tower on the roof.
You started to answer that it would serve the pump capacity
when he cut you off. Will you explain to the Commissioner
what you meant in that regard Y
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Mr. Legum: I object to that for this reason, that this witness
has testified on direct that he could not answer the question
because he made no tests, and he doesn't know anything
about it.
The Commissioner: Well, let's find out, Mr. Legum. I
can't remember all of that.
Mr. Pilcher: If it please the Court, he has given him the
order and everything, and showed it to him.
The Commissioner: I have ruled in your favor.
Dep.
Ask him the question.

9/20/62
page 134 ) By Mr. Pilcher:
Q. All right, sir.
A. With the information shown on that acknowledgement,
I was able to calculate the capacity of the tower. Prior to
that, I did not know the capacity of it, and that capacity
shown on the tower is what the answer I gave before when
I ran it off on the slide rule.
Q. Well, will that serve the pump capacity as installed t
Mr. Legum: I object to the question as being leading and
also being ambiguous.
The Commissioner: Also what t
Mr. Legum: Ambiguous.
The Commissioner: Overrule your objection. I think he
has already answered it anyway.
The Witness: The condensate pump, as installed, bearing
nameplate rating of 780 GPM, which is the same rating as
given for the tower. Therefore, the two would
Dep.
work together.

9/20/62
page 135 ) By Mr. Pilcher:
Q. Now, you also have been referred to the
equipment schedule on several questions. Will you explain
to the Court your remark that even though the equipment
can be purchased, if purchased and installed, it would not
work. Will you, in your opinion, tell us why it would not work?
Mr. Legum: I object to thatThe Witness: One of the The Commissioner: Wait a minute. Let's get the objection.
Mr. Legum: I object to the question, if your Honor please,
this is not proper rebuttal. This was a voluntary statement
made by this witness and whether it would work or not work is
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immaterial. The question is whether they complied with the
plans and specifications as called for by the contract.
The Commissioner: What the ultimate proof
Dep.
would amount to, Mr. Legum, I can say at
9/20/62
this time that it sounds to me like it is repetipage 136 ) tious. I think he has already explained that.
Mr. Pilcher: I want him to do it again according to the equipment on the equipment schedule which Mr.
Legum has made such an issue of.
The Commissioner: Mr. Legum, I overrule your objection.
Go ahead, if you can tell us. In your opinion.
Mr. Pilcher: He is referring now to R-15.
The Witness: Exhibit R-15 shows the chiller to have a
capacity of 750 GPM and shows the chill water pump to have
a capacity of 300 GPM. If the capacity of the chiller was
made in accordance with this, and you pumped 300 gallons
of water through it, it would come out at 32
Dep.
degrees, which would be ice.
9/20/62
The cooling tower pump here - I mean the
page 137 ) cooling tower, itself, is specified at 900 GPM and
the condenser water pump is specified at 900 GPM,
which would balance on this set of drawings.
Now, when you transfer to the other set of drawingsBy Mr. Pilcher t
Q. Referring to C-7 f
A. On C-7, the equipment list shows the chiller has a capacity
of 750 GPM and the chill water pump at 550 GPM. That would
be - I can :figure it out, but, roughly, it would be down to
about 38 degree water coming out of it. They don't balance.
The condenser water pump is specified at 780 GPM and
the cooling tower is specified at 900 GPM. They do not
balance. Therefore, this set of equipment would not be a
satisfactory arrangement and we would have difficulty on
operation.
Mr. Pilcher: No further questions.
Mr. Legum: One more question.
Dep.
9/20/62
RE-CROSS EXAMINATION
page 138 )
By Mr. Legum:
Q. Mr. Wallace, both R-15 and C-7 call for a chiller and
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cooling tower of 312 tons in the equipment schedule, is that
right¥
A. 900 gallons, yes, that is correct.
Mr. Legum: That is all.
The Commissioner: Mr. Wallace, is it possible for an expert
without making any tests to determine whether or not a system,
such as the one that we are discussing, will or will not work
properly~

The Witness: Without making a test it would be The Commissioner: My question is is it possible, without
making a test, for an expert to say whether the equipment as
installed does or does not work properly~
Dep.
The Witness: (No audible answer).
The Commissioner : The question seems to be
9/20/62
page 139 } giving you some trouble.
The Witness: Yes, sir.
You could only say, if you knew the capacity of the various
pieces of equipment, that they would be appear to be operating, but you couldn't say positively that they would operate
unless it was put under test or allowed to operate on a designed
day.
The Commissioner: As a matter of fact, without the tests,
even you as an expert, could not say whether it would or
would not work~
The Witness: No, sir.
The Commissioner : That is all.
Mr. Legum: I have no further questions.
The Commissioner: Do you have any?
Mr. Pilcher : No, sir.
The Commissioner: You may be excused.
(Witness excused).
The Commissioner: Let's take a two minute recess.
Dep.
10/1/62
page 1 J

*

*

*

*

*

Office of the Commissioner, Bank of Commerce
Building, Norfolk, Virginia, October 1, 1962, 10:00

o'clock a.m.
Met pursuant to the foregoing adjournment.

*

*

*

*

*
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10/1/62
page 2 ]

MELVIN E. MANUEL,
called as a surrebuttal witness on behalf of the
defendant, having been first duly sworn, was examined and
testified as follows :
DIRECT EXAMINATION
By Mr. Legum:
Q. Your name is Melvin E. Manuel~
A. That is correct.
Q. Mr. Manuel, you previously testified on April 19, 1962,
before the Commissioner~
A. That is correct.
Q. In your previous testimony, you testified, did you not,
that you were familiar with the plans known as R-15 and with
theMr. Pilcher: I object.
Mr. Legum: I haven't :finished the question yet.
By Mr. Legum:
Q. (Continuing) - and specifications known
as R-16.
Dep.
10/1/62
The Commissioner: What is the objection¥
page 3 )
Mr. Pilcher: It is all right so far.
By Mr. Legum:
Q. Is that right~
A. Yes.
Q. Now, Mr. Manuel, do you have an opinion as to whether
or not a contractor could carry out R-16 and R-15 ~
Mr. Pilcher: I object to that testimony. I do not think this
gentleman was qualified as an expert in his prior testimony.
Mr. Legum: Yes, he was.
The Commissioner : I don't recall. I was going to ask the
same question.
Do you recall when he was here, Mr. Legum~
Mr. Legum: Here it is. He testified he has a
Dep.
mechanical engineering degree and as to his ex10/1/62
perience, and so forth.
page 4 )
The Commissioner: Mr. Pilcher, it would appear from the testimony which was taken on April
19, 1962, Pages 16 through 19, that Mr. Manuel was qualified

412

Supreme Court of Appeals of Virginia

Melvin E. MOIYI/Uel
as an expert. I don't know if the exact word was used but it
has a history of his past performance there and education.
Mr. Pilcher: I still have my objection.
The Commissioner: State it clearly for the record, will
you, please Y
Mr. Pilcher: I object to this witness testifying on opinion
testimony because I do not believe he has been qualified as
an expert.
The Commissioner: I overrule your objection at this time
and note your exception. We will continue.
By Mr. Legum:
Q. Did you get the question Y
A. Will you repeat the question Y
Q. Do you have an opinion, and answer it yes or no,
as to whether or not a contractor could carry
out the specifications known as R-16 and the plans
Dep.
known as R-15?
10/1/62
Mr. Pilcher: I object to the question on the
page 5 ]
ground that it is accumulative of this witness'
prior testimony and is not properly rebuttal.
The Commissioner: Overrule your objection and note your
exception.
The Witness: The answer is yes.
By Mr. Legum:
Q. What is your opinion Y
A. That the contractor can comply with the plans and
specifications.
Q. Known as R-16 and R-15?
A. Right.
Q. Now, Mr. Manuel, assuming that the Worthington chiller, which was installed in the Law Building, has a range, not
capacity, but range, of 315 tons, and assuming that the cooling
tower that was actually installed in the Law Building was
262 tons, state, in your opinion, whether or not the air conditioning system as installed, with the cooling
Dep.
tower of 262 tons, would produce a capacity of
312 tons.
10/1/62
A. You mean together Y No. You mean, the two
page 6 ]
together and the answer is no.
Q. In order for the chiller to produce 312 ton capacity in
the Law Building, what would have to be the size of the
cooling tower Y
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A. The cooling tower should be of equal size to the chiller.
Mr. Legum: Answer Mr. Pilcher.
Mr. Pilcher: May I have just about a two minute recess Y
The Commissioner: Yes, sir.
(A short recess was taken).
CROSS EXAMINATION
By Mr. Pilcher:
Q. Mr. Manuel, are you familiar with the physical size of
the equipment as listed on R-15 ¥
A. Do you mean dimensions¥
Q. Yes.
The Commissioner: If you want to look at the
Dep.
·
plans, here they are.
10/1/62
The Witness: No. I would say no.
page 7 ]
By Mr. Pilcher:
Q. Do you know whether or not the equipment as listed on
the plan will physically fit in the building, in the rooms in
which they are designated to go in.
The Commissioner: R-15?
By Mr. Pilcher:
Q. R-15 and R-16?
A. On R-15 it states on the plan, as far as the primary air
unit, that you may have a built up air unit on the job because
a package unit might not fit. It states so on the plan.
Q. Will you show me where on the plans it states that?
A. Come over here and I will show you.
On R-15, on· the notes on the primary air unit, it says: Note
1: "Package type or built up type will be considered." Note
2: ''If built up type is used, casing will be -, '' and
Dep.
it describes it, in the last item- it goes through
six items describing how the built up unit will be
10/1/62
made. It says, ''Attention will be called to space
page 8 ]
limitation, particularly room heighth."
Q. That was under the built up~
A. Yes, sir.
Q. Now, under the package type unit - would the :package
type unit and the chiller and the pumps go into the rooms
that are designated they should go intot
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A. I couldn't answer that.
Q. Let me ask you, then, if the chiller, the package type
air unit as used, the pumps and the boiler, physically fit into
the rooms they were designated to go into.
A. I can't answer that either. I testified I didn't know the
dimensions of them so, obviously, I couldn't.
Mr.
Mr.
The
Mr.

Pilcher : That is all.
Legum: That is all, your Honor.
Commissioner: Are you through with this witness?
Legum: Yes, sir, that is our rebuttal.

page 100 )
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NOTICE OF PRESENTMENT OF TRANSCRIPT OF
TESTIMONY
Take notice that at 1:30 PM on the 2nd day of October,
1963, the undersigned will present to The Honorable J.
Sydney Smith, Judge of the Court of Law and Chancery
of the City of Norfolk, at the Courthouse of said City, the
stenographic transcript report of the Proceedings of the trial
of the above entitled cause for Certification by said Judge,
and will, on the same date, make application to the Clerk of
said Court for the record in said Cause, for the purpose of
presenting the same to the Supreme Court of Appeals of
Virginia with a petition for a Writ of Error and Supersedeas
to the final judgment of the trial court in said cause.
KIRK REID COMPANY INCORPORATED
By GEO. PILCHER, JR.
Of Counsel
Legal service of the above Notice is hereby accepted, this
2d day of October, 1963.
Filed 10/2/63
L. M.CALVERT
D.C.
HOWARD I. LEGUM
Attorney for Louis B. Fine
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JUDGE'S CERTIFICATE
I, J. Sydney Smith, Judg-e of the Court of Law and Chancery
of the City of Norfolk, Virg-inia, do hereby certify that the
following- is a correct transcript of the proceeding-s in the
case of Kirk Reid Company, Incorporated, Plaintiff, vs. Louis
B. Fine, Defendant, consisting- of ten (10) volumes of depositions taken before William H. Sands, Commissioner in
Chancery, dated May 17, 1961, of 56 pag-es; December 19,
1961, of 57 pages; January 10, 1962, of 62 pag-es; January
23, 1962, of 106 pag-es ; January 23, 1962, of 60 pag-es ; March
13, 1962, of 121 pag'es; April 19, 1962, of 90 pages; Aug"Ust 15,
1962, of 48 pag-es; September 20, 1962, of 141 pages and
October 1, 1962, of 9 pag-es, and the record includes all motions
and objections of the parties, the rulings of the Court and
the exceptions of the parties and all other proceedings in
said cause. I further certify that the exhibits offered in
evidence as described by the foregoing- record and desig'llated
Complaintant 's Exhibits 1 through 8 inclusive and Respondent's Exhibits 1 through 27 inclusive, are all of the exhibits
offered upon said trial, before said Commissioner in Chancery
and before the Court upon the exceptions to the report of said
Commissioner in Chancery, and the originals of the exhibits
have been initialed by said Commissioner in Chancery for
the purpose of identification and all of the foreg-oing are a
part of the record in this cause.
I further certify that the transcript of the
page 102 ] proceedings was tendered to me within sixty (60)
days and signed by me within 70 days after final
judgment in said cause and that the attorneys for the defendant had reasonable notice in writing- of the time and place
at which the same would be tendered for certification.
Given under my hand this 3rd day of October, 1963.
J. SYDNEY SMITH, JR.
Judge
Tendered October 2, 1963.

J. SYDNEY SMITH. JR.
Judge
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CLERK'S CERTIFICATE
I, W. L. Prieur, Jr., Clerk of the Court of Law and Chancery
of the City of Norfolk, Virginia, do certify that the tmnscripts of the proceedings of the trial of the case of Kirk
Reid Compa;ny, Incorporated, vs. Louis B. Fine, consisting
of ten (10) volumes dated May 17, 1961, of 56 pages; December
19, 1961, of 57 pages ; January 10, 1962, of 62 pages; January
23, 1962, of 106 pages; January 23, 1962, of 60 pages; March
13, 1962, of 121 pages; April19, 1962, of 90 pages; August 15,
1962, of 48 pages; September 20, 1962, of 141 pages and
October 1, 1962, of 9 pages, duly certified by the Judge of
said Court, together with the original exhibits offered upon
the trial of said Case, identified by the initials of said Judge,
was filed in my office on the 3rd day of October, 1963 .

. W. L. PRIEUR, JR.
Clerk
By L. M. CALVERT
D.C.

A Copy-Teste:
H. G. TURNER, Clerk.
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