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Leonard C. Whitecar.

By Mr. Parris:
Q. Would you answer the question, please, Mr. Whittaker?
A. Yes. The company, what we call the com-
page 167 } pany portion of that commission was $6,715.00.
Q. All right, sir. And by the company I take
it you mean the Routh Robbins Real Estate Corporation?

A. Yes, that is correet.

Q. And if my mathematics serves me correctly the sum
$9,085 out of the $15,800 commission was some portion of the
funds which were not credited or paid to the company, is that
correct?

A. This is correct. The balance was credited to the aceount
of Hugh Baker.

Q. To Hugh Baker?

A. Right.

Q. In the sum of $9,0857

A. T don’t know if there was a small multiple listing fee
involved here or not, but it was, or it would have been rather
small.

Q. Did you check the records of the corporation before you
appeared here today?

A. Oh, yes.

Q. And the records show that the sum of $6,715 was
credited to the company?

A. This is correct.

Q. All right, sir.

Mr. Parris: T have no further questions, Your Honor.
page 168 } CROSS EXAMINATION.

By Mr. Bean:

Q. Mr. Whitecar, with respect to your exhibit of the con-
tract between you and your corporation, that is, the corpora-
tion with which vou are connected and Mr. Baker that has
been introduced here, was that contract read to the Bells in
so far as you know, any one of the sellers in this transaction?

A. You are referring to the salesman-broker contract?

Q. The salesman-broker contract?

A. T do not think so.

Q. Tt was not? Your testimony then that he was an inde-
pendent contractor is your opinion drawn from that paper
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and is not as the result of any conversation that you had
with any of the Bells?

A. This is correct.

Q. You did see the listing agreement in this case in which
he is named as salesman and his signature appears above
that word—have you seen Plaintiffs’ Exhibit No. 1?

A. It has been a long time since I saw it, but I haven’t seen
it today.

Q. Yes. Could you look at Plaintiffs’ No. 1.

Can you find his name as salesman on that?

A. It refers to him as agent.

Q. As agent. Does Mrs. Routh Robbins’ name appear on

that.
page 169 }  A. As realtor.
Q. Yes, and are you familiar with her signa-
ture?

A. T am familiar with it, yes.

Q. Wonld that appear to be it?

A. T believe so. I couldn’t state positively, you know.

Q. Well, in what sequence were those names placed on that
contract, that agreement, if you know?

A. I don’t know that. I don’t have any way of knowing.

Q. Would you say it is normal practice for the salesman
to sign it first and for Mrs. Robbins to sign it later?

A. Yes.

Q. It is?

A. Yes.

Q. In other words, when it reaches Mrs. Robbins is it the
policy to have everyone’s signature on it, buyer, seller, agent
or salesman?

A. Normally.

Q. And then she is the final one to sign?

A. Well, an officer of the companv is the final one.

Q. And the provisions of it, T believe von state, is that it
is not a firm and final contract until it is signed by here. Is
there language in the contract to that effect?

A. Bv an officer of the real estate corporation.

Q. All right, sir. You mentioned the rules and regulations

of the Real Estate Board, I believe, is something
page 170 } that he, Mr. Baker would agree to abide by, real

estate commission rules. and if there is anv con-
flict betweere the contract and the Real Hstate Commission
eules, would the Commission rules prevail.
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A. I should think so.

Q. Now, you indicated that you were present at settlement
when there was considerable discussion between me and pre-
sumably Mrs. Cheatham and Mrs. Flynt with respect to the
release clause in the contract.

Do you reeall that they were upset by that release clause?

A. My recollection is that they brought it to your atten-
tion for clarification before final action was taken.

Q. And when I clarified it for them, did they not become
agitated?

A. I’'m sorry. I can’t remember it.

Q. Well, can you simply—

A. I can’t remember the chronology of it.

Q. Do you recall whether or not they were pleased or dis-
pleased?

A. T am sorry, I can’t remember at what tlme they either
became displeased or pleased.

Q. But would it be fair to state that at one tmle they were
displeased? Can you remember that?

A. T would call it concerned.

Q. Concerned.

Q. Now, was anyone other than yourself repre-
page 171 } senting Routh Robbins Real Estate Corporation
at the settlement?

A. No, sir.

Q. Was it suggested at settlement that the sellers did not
wich to go through with the deal if this release of the land
stayed in the contract?

A. I don’t recall such a suggestion.

Q. Well, wasn’t any suggestion made by anyone in your
presence that a suit for specific performance might be
brought ¢ the event that it did not go through?

A. T don’t recall that.

Q. Did you not tell Mrs. Flvnt and Mrs. Cheatham that
your corporation was going to insist upon receiving the $15,-
800 commission?

A. T don’t recall ever having made that statement.

Q. Well, do you recall making any statements with respect
to Mr. Baker owing Routh Robbins Real Estate Corporation
a considerahle sum of monev?

A. T recall discussions in Mr. Forman’s office to the effect
that Mr. Baker had certain indebtedness, not necessarily to
our firm, but I do recall certain discussions where that sub-
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ject came up. They were informal and in his waiting room,
I believe.
Q. Didn’t you and I talk over the telephone several times
about this transaction prior to settlement?
A. On, yes. Yes.
page 172} Q. Do you recall in those conversations that
Mr. Baker was indebted to the firm and that con-
tract was a very important settlement for the office because
of this obligation?

A. I don’t recall it but I certainly would have. It is im-
portant.

Q. It is, and when you indicate that your company’s por-
tion of the commission was $6,750 and Mr. Baker’s was $9,-
085, do you mean to represent to the Court that he got any
paet of the $9,085¢

A. His account was credited with that portion of the com-
mission.

Q. His account was credited. Do you mean that he owed
the corporation more than $9,085%

A. I don’t recall if he did or mot, or if there were other
assignments in this. Maybe my memory could be refreshed.

Q. Do you have some records here that would indicate that
the—of the corporation, that would indicate that he received
any portion of it, of the $9,085—I mean in his pocket.

A. T will have to refer to counsel here, if you don’t mind.

Mr. Bean: Is Mr. MecNary going to bring this out, Mr.
Parris?
Mr. Parris: We can, Mr. Bean, or I think Mr. Whitecar
has these figures here he can refer to.
page 173} Mr. Bean: We might as well bring them out
right now since we have raised it.
Mr. Parris: If I can refresh his memory—this is your
handwriting?
The Witness: Yes, sir.
Mr. Parris: All right.

By Mr. Bean:
Q. What disposition then was made, maybe that is the
best way to do it. Who got what?

A. It appears to me there were still funds due from Mr.
Baker after this disbursal was made.

Q. And this was money that he owed the Routh Robbins
Real Estate Corporation?
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A. Yes.

Q. Then when he was discharged in the summer of 1960,
as I recall your testimony, was he even with the board or
did he still owe you money, do you know?

A. Well, that involves a little explanation because I can’t
recall here again the chronology of certain things.

Q. Well, let’s withdraw that question, then. Basically the
answer is that out of the $15,800, then, actually was received
by him individually to spent as he saw fit, but all of it was,
that was not the company’s portion of the commission was
charged, was credited on his account, is that a fair state-

ment.
page 174}  A. It was credited to his account.
Q. All right.

The Court: Does that mean that it went to the Routh Rob-
bins Real Estate Corporation to reimburse the corporation
for funds that had been advanced him, or that he owed the
corporation for one rcason or another?

The Witness: Basically, one of the debts involved here
was this: He had borrowed money from a local bank. After
he was dismissed from our company, the bank came to us
and said a person connected with your firm—

The Court: Well, T don’t want to get into the hearsay
testimony, but, in other words, the corporation paid debts
for him, is that correct—is that what you are saying?

The Witness. This is true. We pay off the debts, yes.

The Court: All right. Then the portion or all of his $9,-
000-some that he was entitled to went to reimburse your cor-
poration for this payment?

The Witness: That is correct.

The Court: All right.

By Mr. Bean:

Q. Were these obligations of a personal character of Mr.
Baker’s or was your company also legally obligated to clear
them, if you know?

A. T do know, and we were not endorsers of the notes. We

were not legally required to pay the note.
page 175} Q. Were any of the banks, or the bank—you
mentioned a bank. Were there more than one
bank involved?
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A. I don’t recall. I know that the major one was one bank.

Q. What was the major bank?

A. First Citizens National Bank.

Q. Of Alexandria?

A. Yes, that’s correct.

Q. But you did make this payment to the bank not under
any legal obligation to do so, but because you wanted to pro-
tect the name of the salesman and indirectly Routh Robbins
Corporation?

A. The moral obligation is what we were protecting, yes,
sir.

Mr. Bean: No further questions.
Mr. Parris: I have nothing further.
The Court: All right, you may step down.

(Witness excused.)
Mr. Parris: Call Mr. MeNary.
Thereupon,

DONALD E. McNARY,
was called as a witness on behalf of the defendant and, being
previously duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.

By Mr. Parris:
page 176 } Q. Please state your full name and address,
Sir.

A. Donald E. McNary, 622 West Braddock Road, Alex-
andria, Virginia.

Q. And you are the Vice President of the Routh Robbins
Real Estate Corporation?

A. Yes, sir.

Q. Are you familiar wtih the transaction in question here
today, Mr. McNary, in that capacity?

A. T am familiar with what happened after the letter that
we received from Mr. Bean stating that this property was in
distress. or had heen foreclosed. Prior to that I have no
actual direct knowledge.

Q. T see. Calling your attention to on or about August
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29, 1962 or perhaps more accurately, August 30, 1962, did you
receive a letter from Mr. Bean on that day?

A. Yes, I did.

Q. And did that—

"A. T want to correct that. I believe the corporation received
the letter, not I personally.

Q. All right, but you in your capacity as a corporate officer,
is that correct?

A. No, sir, I think the letter was addressed to the corpora-
tion and I believe Mr. Whitecar gave it to me and I responded.

Q. I show you a copy of a letter dated August
page 177 } 29, 1962—
A. Yes, sir.

Q. —is this the letter to which you refer?

A. Yes, it is. It was addressed to Donald D. Thorn, and I
believe Mr. Bean sent a copy to Routh Robbins Real Estate
Corporation.

Q. All right, sir. Now, as a result of your receipt of this
letter, did you take any action?

A, Yes, sir. I wrote a letter to Mr. Bean.

Q. And I show you a copy of a letter dated August 30,
1962 and ask you if that is the letter addressed to Mr. Bean.

A. Yes, it is.

Q. Mr. McNary, have you examined the corporate records
and books concerning this transaction?

A. Concerning the monetary flow?

Q. Yes.

A. Yes.

Q. And you have heard it testified, I believe, that the sum
of $6,715 was received by the company as its portion of the
payment of this commission?

A. Yes, sir.

Q. Could you enlighten us on the disposition of the balance
of that sum, please?

. A. The balance of the money went to, as was said before,

was credited to Mr. Baker’s account for the rea-
page 178 } son that Mr. Baker had borrowed money from

the First Citizens Bank and had asked the com-
pany to assign his commissions to the bank. But I believe
Baker was dismissed from the employ of the company and
the notes matured and became due and the real estate com-
pany, having a very good relation with the bank, either paid
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for Baker’s delinquent notes or actually brought the mnotes
from the bank. I am not sure exactly what the effect of paying
money to the bank was in advance of Baker’s receiving any
commission. In other words, we paid off the bank more or
less as a moral obligation and to reserve our good relation-
ship with the bank. And then later when the money came
into Baker’s account we were reimbursed for it.

Q. Would you state whether or not that transaction re-
sulted in a net gain or a loss to the corporation?

A. If I am not mistaken, when Baker left the employ of the
company, he owed us in the neighborhood of $12,000 for one
reason or another and the net result of this particular trans-
action left him owing us some $2,500 or $2,600.

Q. All right, sir. I show you this letter and ask you again
if that is the letter you wrote on August 30, 19622

A. This is the file copy of the letter, yes, sir.

Mr. Parris: I introduce this in evidence.

Mr. Bean: No objection.

The Court: We will mark this, then, as Defendant’s Ex-
hibit B T believe it is.

page 179} (The document heretofore referred to was
marked Defendant’s Exhibit B for identification
and received in evidence.)

By Mr. Parris:

Q. Mr. McNary, would you state whether or not at the time
of August—pardon me—of Cctober 6, 1960 you or to your
knowledge any other person connection with the Routh Rob-
bins Real Estate Corporation had any knowledge of Baker’s
relationship with the D. S. & T. Corporation.

Mr. Bean: I object to that on the grounds that I don’t

think it is material in the light of the law, Your Honor.
. The Court: Ask the question again, Mr. Parris.

Mr. Parris: The question simply was, Your Honor, did
any member of the Routh Robbins Real Estate Corporation
have any knowledge of Mr. Baker’s relationship concerning
the D. S. & T. Corporation on August.

Mr. Bean: I have a further objection that I don’t know
that he can testify as to what others might know.

The Court: Well, if he has any knowledge of it, I think it
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is material, based on his own personal knowledge and not
hearsay.
If you know, you can answer.
Mr. Bean: Exception.
The Witness: Of my own personal knowledge I know that
I had no knowledge of Mr. Baker’s interest in the
page 180 } D. S. & T. Corporation, and I do not believe any
other person in our organization knew of such
an interest.

By Mr. Parris:

Q. Mr. McNary, settlement of this case came about in May,
May 26, 1961, and there was a deed of trust that came out
of that settlement which provided for payments commencing
approximately in June of the next year. Were you ever no-
tified by any person, or to your knowledge was Routh Robbins
Real Estate Corporation ever notified of the impending fore-
closure under this deed of trust?

A. They were only notified by the copy of the letter sent
to Dr. Thorn by Mr. Bean subsequent to foreclosure.

Q. And prior to the date of foreclosure which, I believe, is
August 13, 1962, is it your testimony that you had no knowl-
edge of the nonpayment of the obligation of the deed of trust.

A. I had no personal knowledge nor did the corporation
have any knowledge.

Q. I see. Now, had you been so notified, Mr. McNary, what
would your actions have been?

Mr. Bean: I have to object to that, Your Honor. Not only
is it immaterial, but I think that it calls for a conclusion that
anyone could conjecture at this point, and who knows what he
would have done?

The Court: What is the materiality of this?

page 181} Mr. Parris: If Your Honor please, I think Mr.

Bean has tried to establish in this case today that
the Routh Robbins Real Estate Corporation has by virtue of
the -actions by Mr. Baker been justly enriched, so to speak.
And I think the question of the failure to notify when the
contingent obligations still persist, as evidenced by this ac-
tion, the failure to notify any of the interested operating
officers of the Routh Robbins Real Estate Corporation is per-
tinent in so far as its reflection on the mnon-activity of the
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corporation to attempt to rectify or investigate, or somehow
or another determine the status of the nonpayment of the
deed of trust, particularly in view of the contingent obliga-
tion as being subjected to litigation here today.

The Court: I don’t think it would have any bearing on the
issues we are concerned with.

Objection sustained.

Mr. Parrisz: I have no further questions.

CROSS EXAMINATION.

By Mr. Bean:

Q. Mr. McNary were you aware of any case in which—
well, let me be more specific, you have heard reference to Mr.
O’Brien’s statement about the Moose Club out on, I presume,
Highway 50 in Fairfax County, or there may be another
Moose Club, but are you aware of any connection that Mr.
Baker had with that transaction?

A. No, sir. I do not recall anything.
page 182} Q. Were you aware of any other transactions in
which he became involved in which he was in a
capacity as the buyer or a portion of the buyer until you
heard of this one? ‘

A. T think Mr. Baker bought, personally bought a house
or two. I cannot recall the place or the incident, but I believe
he was the buyer of a house. Maybe my good friend Mr.
Whitecar could refresh my memory where it was, but in any
case he was a buyer and a seller. He signed a contract as a
buyer and the corporation permitted him to be the buyer, and,
as a matter of fact waived its portion of the commission as is
our policy when a salesman wants to make an investment for
himself.

Q. But in that case you mentioned you say his name was on
t:l; contract as purchaser and the seller was bound to know
i

A. Yes, sir.

Q. All right, sir.

Mr. Bean: No further questions.
The Court: All right. You may step down.

(Witness excused.)
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Mr. Parris: We have no further evidence, Your Honor.

The Court: Any rebuttal?

Mr. Bean: We have no rebuttal, Your Honor.

The Court: Any further argument?

Mr. Parris: If your Honor please, I would just like to

make several brief comments in reinstitution of
page 183 } the motion to strike and the failure of the evi-

dence to carry the burden of proof and the in-
sufficiency of the ecvidence, and that has to do with this,
Your Honor.

I think the thrust of the Court’s questions in answer to Mr.
Bean’s argument is the real crux of this matter. The lack of a
stock interest in the alleged corporation, the question of the
contingeni status of the commissions in the future sales,
or the possible future sales of some or portions of this prop-
erty.
In short, if Your Honor please, I think there has been no
evidence of any kind of any benefit to Mr. Baker resulting
from his alleged conflict of interest represented by his activi-
ties concerning the D. S. & T. Corporation.

I think, with all due respect to my good friend Mr. Bean,
he is completely overlooking the most critical issue in this
entire case, and that is the element of the timely nature of
the involvement, if you will, of Mr. Baker. I cannot in good
conscience argue the fact that Mr. Baker’s name appears on
those articles of incorporation as an incorporator and a pro-
posed director. However, I reiterate, and Mr. Bean has read
in part the footnotes of the case of Olson v. Brickels, but 1
woud like, with the Court’s permission, to read one very short
one he neglected to read, and that is as follows:

‘¢ After termination of agency for one person, a real estate
broker may act for another adversely interested
page 184 | without breach of trust as to the former.”’

Mr. Bean made reference to the fact that the Court in this
case did say that the suggestions of the real estate broker
to which the seller, the payer of the commission rejected, were
made in his presence. But that, and I respectfully suggest it
to the Court, and I know the Court will consider the case very
carefully in all of its detail that that is not of material per-
tinency to the decision.

The Conrt states: ¢‘The principal question presented on
this appeal is whether there was sufficient evidence to sustain
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the jury’s finding that the plaintiff was guilty of a breach
of his obligation to his principals and thereby forfeited his
right to recover, forfeited his right to the agreed commis-
sion’’; and I have previously set forth to the Court the state-
ment that the termination of the agency, of the salesman
eliminates all of the obligations of a fiduciary nature or that
he owed prior to that time.

Now, I suggest to the Court that Mr. Baker or any other
agent has a perfect right to deal in any piece of property,
whether he was a salesman or not, the agent or not, the pro-
curing cause of the sale or not, and whether or not he benefits
from the payment of a commission, after the completion of
his obligations. And that is exactly the case we have here.
There is absolutely no reason why Mr. Baker could not have

taken his portion of the commission in this case
page 185 } and invested it in the D. S. & T. Corporation as a

personal investment. There is absolutely no rea-
son why this would not be absolutely proper in that his ob-
ligation terminated when the contract was signed. His only
obligation is not to adversely interfere with the completion of
the finalized contract obligations. And there has been no,
absolutely no evidence that he ever engaged in any activities
of this kind.

I once again suggest to the Court we—if this case were to
be decided adverse to the defendant, it would have extremely
dangerous repercussions in that a real estate salesman could
take a portion of his commission, go out two years later and
buy an interest in something or other, which the seller could
then assert it is an allegation of a breach of fiduciary rela-
tionship.

Just one other suggestion, if the Court please. Mr. Bean
has entered objection to testimony of the benefit to the cor-
poration of the payment of the commission.

Mr. Forman has testified that the $15,800 check was drawn
to the Routh Robbins Real Estate Corporation. This is con-
ceded. This is ordinary and usual practice.

The testimony is further, however, and uncontraverted
glat of that amount $6,715 went to the credit of the corpora-
ion.

Now, it is unfortunate that Mr. Baker is not under the
jurisdiction of this Court, but I suggest to the Court that even

if the Court were to find that the defendant here
page 186 } is obligated in some degree to the plaintiffs. T sug-
gest to the Court that it would be an absolute
breach of equity to suggest that the corporation, which did
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not benefit by the receipt of the full commission, should be
forced to pay back to satisfy an obligation, if you will, of Mr.
Baker who has, or would have had, had it not been for an
obligation to the third party bank, would have taken his $9,-
000 and some and walked away with it. If Mr. Baker were
here and the testimony satisfies the Court that the commission
should be refunded, then I can certainly only concede that
Mr. Baker would owe Mr. Bean’s client the $9,000. But I sug-
gest respectfully to the Court that there is considerable dis-
tinction between the forfeiture of a commission that has
been earned in the event the Court finds that the forfeiture
should be the decision in this case but, there is considerable
distinction between the forfeiture of earned commission and
the repayment, the satisfaction of an obligation of another.
And T certainly can’t concede that the payment of the $9,085
would amount to anything else but the payment of a $9,085
obligation of Mr. Baker to Mr. Bean’s clients. I do not mean
to suggest or even imply that I think this should be the
Court’s decision because again I would reiterate once more
the question of the time, the timing of the termination of the
fiductary relationship is the most eritical question in this case.
And the plaintiffs, in our humble opinion, have not carried

the burden of proof to establish that the activities
page 187 } of which thev comvlain on the part of Mr. Baker

constitutes a conflict of interest sufficient to re-
quire the reimbursement of the commission at the time his
fiduciary relationship existed.

For these reasons, we respectfully request the Court to
grant the motion to strike the evidence and enter a summary
judgment.

Mr. Bean: If it please the Court, I will quite agree with
counsel for the defendant that the time that the relationship
of the agency ceased to exist becomes an important factor,
but I keep finding my opponent overlooking the fact that this
very time he is talking about the evidence is uncontraverted,
number one, from Mr. O’Brien, but before October 6, 1960,
when the contract was entered into, a binding contract was
entered into with the sellers. Mr. Baker, who was then a
salesman for and agent of, according to these documents, the
Routh Robbins Real Hstate Corporation, was in the area of
preparing the D. S. & T. Corporation for incorporation to
the extent that he had come to Mr. O’Brien and asked for a
financer and had found one. And according to the minutes
that are in his handwriting and signed by him—this, also, is
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uncontroverted, although questioned as a matter of evidence,
weight must be given to them because they are ¢ evidence and
for the reasons stated—there is no question that at the time,
on October 5, before this contract was signed by the sellers he

was, in fact, the agent of Routh Robbins Real
page 188 } Estate Corporatlon and a party to the formation

of the D. 8. & T. Corporation. Sure, it didn’t
become a corporation as of January, but at that time he was
one of the three principals involved and he definitely had an
interest.

But I think that one should realize, Your Honor, that the
law does not require that he have this interest, that he make
one penny out of the transaction. The important phase of the
law in this case is that at the time he negotiated the contract
with the buyer or the seller, that he not have any interest
in the buyer and that if he does that he disclose this interest.
And if he fails to disclose the interest that he has not earned
his commission, or force the commission of his prineipal, that
he cannot hold onto that which he has gained without a full
disclosure.

Now, that is the big point of the argument, another point
of the case.

As a matter of fact, the September 30 listing agreement
gave him a right to go out and sell; surely, an exclusive right
to go out and sell, but at that time there was no binding con-
tract except as between these people, as to the fact that he
was going to get a seller. If he got it within 60 days and that
complied with the agreement, then the seller would then be
obligated to purchase. But if he goes out and gets a seller,
which he did, a buyer, which he did, which is part of himself,

then he has got to make this disclosure.
page 189} And the cases are replete with the fact that
even though no advantage or benefit accrues to
the man whatsoever, that he cannot be entitled to a commis-
sion unless he makes this disclosure.

Now, the reason for this ruling, Your Honor, is graphically
demonstrated in this case, although it didn’t have to be. It
just hanpened that it was. In that here was a transaction
where the release of the footage on the front became a mat-
ter of major importance, and with an agent who is represent-
ing the sellers, the sellers have a rlzht to rely upon the fact
’rhat his repre%entatlon was that—and he could honestly have
said this and thoucht this was all it meant, and it didn’t
actually release him, but actually it did release him, And I
think that any finding of this Court would find that it re-
leased him.
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And the point that I wish to make is that this case graphi-
cally illustrates the reason for the rule, and that is that you
have got to level with your purchaser and with your buyer
and let them both know what is going on when you are part
of the buyer and also the real estate man. Because if you
don’t, your seller doesn’t get a fair chance to look at what
vou are doing. Because in this case the agent is selling for
the seller and he is supposed to protect the seller. He is paid
by the seller; $15,800 in this case, to do him a real good job
of selling. And he has got to tell them, the law says, repeatedly

in every case that I have read. If there is any
page 190 } conflict of interest, if he is any part of the buyer,

then he has got to let them know so that they will
at least have the judgment to make.

0. K., he’s part of the buyer and is this a good deal in spite
of it, and let’s look at the language and come up with it. If we
like it, we will take it. But he has got to tell them.

And it is at this point that the evidence is uncontraverted
by Mr. Joseph O’Brien’s testimony and the document, Plain-
tiffs’ No. 12 that is in evidence, that he was a part of the
D. S. & T. Corporation. Then we can go further than the
law and find the advantages which Your Honor questioned me
about on the motion to strike, the advantages to him of being
able to make sales out of this sale, the advantage of being a
director of the corporation, prestige, if you will. The ad-
vantage of being perhaps a stockholder in the corporation—
many, many of them. But, Your Honor, the cases don’t indi-
cate that he has to have any advantage at all, whatsoever,
that he has to make any money out of it. It is the danger that
he will be in a position where this would be his motivation
that the courts have repeatedly protected the sellers against.

And Mr. Parris has repeatedly said that nothing was done
about this thing until after the foreclosure when the letter
came forward. The letter in evidence indicates that we had
only known a couple of days about this. Obviously, this is why

the investigation was made. Certainly they closed
page 191 } on May 26, 1961, without knowing that the D. S.

& T. Corporation and Mr. Baker were part and
parcel of the same thing. And certainly when the payment
wasn’t made they became curious and suggested foreclosure,
which was done, because nothing happened. And at the same
time they wanted to know just some more about it and at that
time found out for the first time that this man had been dup-
licitous back there on October 6, 1960. And they found out
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about it for the first time. At that time they had a perfect
right to the return of the commission. That is what we are
here for today, Your Honor. And there are cases—I have
read from Mickey’s, and there are cases which I have read
from which indicate this principle repeatedly. And I would
be glad if Your Honor feels strained to a suggestion that
we submit trial briefs on this matter which will give Your
Honor an opportunity to satisfy himself that the facts which
are pretty well uncontroverted in this case when applied to
the law in this case entitles the plaintiffs today to a $15,800
verdict.

The Court: Well, I don’t think that there is a whole lot of
question, as you pomted out, Mr. Bean, about the facts of the
case. There are certain portlons of it that are disputed, I
agree, to some extent, but the main facts and the material
facts I don’t think there is much question about. And as you
indicated, I think the main thing is applying the law to the
facts.

B First of all, with respect to the release provi-
page 192 | sions that each of you have made reference to,
and that portion of the land that was less and ex-
cepted from the deed of trust, in my mind there is not any
doubt at all but that the sellers at the time they settled were
well aware of the fact that they did not have as security that
portion of the land that was less and excepted in the deed of
trust. I don’t think there is any contention to the contrary.
And certainly the sellers were represented at settlement by
counsel and had the opportunity if they felt that they had
been misled to take some action then with respect to getting
that situation straightened out. And obviously they elected
to go ahead and settle on the contract the way it was and not
have as securiy that portion of the land that was less and ex-
cepted in the deed of trust. So I don’t think that they can use
that as a basis for saying that the Routh Robbins Real Es-
tate Corporation is not entitled to a commission on it.

Now, so far as this man as an individual is concerned, that
is, Mr. Baker, so far as his representations are concerned,
maybe that’s something else, but in any event so far as the
commissions are concerned, as I say, I don’t feel that the
Routh Robbins Real Estate Corporation should be barred of
any recovery as a result of that.

Now, so far as the interest that Mr. Baker would have in
this quasi corporation, if that’s what you would ecall it, or at
least in the D. S. & T. Corporation, the corporation itself
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never actually was authorized to do business, in
page 193 } my opinion, even though obviously they did take

title to real estate and did subsequently convey
a portion of it and did encumber the real estate with a deed
of trust. And I am not sure what the status of the title to the
property would be. I presume that someone intends to pursue
that aspect of it, if they haven’t done so already. But there is
no evidence that this man, Mr. Baker, owned any interest
in the corporation.

As you pointed out, Mr. Bean, there is some evidence that
maybe he might have in the future, and I don’t think there
is any question but that he certainly had something to do with
the corporation. He obviously was one of the incorporators,
or at least signed the articles of incorporation, and partiei-
pated, according to Mr. O’Brien’s testimony, in the initial
meeting of the incorporators, participated in the election of
the officers of the corporation. Evidently was elected as a vice-
president. Again, according to Mr. O’Brien’s testimony. But
that still, to my mind, does not give him any interest in the
ownership of the corporation. The corporation theoretically,
I guess—maybe more than theoretically—was vested with
legal title to this property once the deed was executed and
delivered. And subsequently was, of course, encumbered. But
even though he was a director of the corporation, and even
though he was an officer of the corporation, to my mind that
does not give him any ownership in the corporation as such.

Certainly he would have some interest in seeing
page 194 | this transaction consummated, and the evidence

is uncontradicted to the effect that he would. Or
at least as of-the time of settlement, that if certain things
came to pass, he would be entitled to subsequent commission
so far as the sale of the property is concerned. Acram, though,
that to my mind does not give him an interest in the land or
an interest in the corporation.

Now, each of you have indicated that if there is a—and I
think this is the law—that if there is a breach of a fiduciary
obligation as far as a broker is concerned with respeect to its
principal, or the seller in this instance, that then under some
conditions he would not be entitled to a commission or would
not be entitled to compensation for his services. But in this
instance I think the most that he failed to do was to disclose
to his principal that he was a director and an officer of the_
corporation. There is no evidence, as has been stated in dif-
ferent ways two or three times before that he had any own-
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ership in the corporation. And in the absence of any owner-
ship in the corporation, why, of course, there is nothing he
could tell them about that.

In any event, without going into a recitation of all the evi-
dence that was presented in the case, I don’t think the plain-
{iff is entitled to recovery against Routh Robbins for the
reasons that I have stated.

So if you will prepare an appropriate order, Mr. Parris.

Mr. Parris: Yes, sir.
page 195} Mr. Bean: I would like the Court to note my
exception to Your Honor’s ruling.

The Court: All right, sir.

Mr. Bean: And take appropriate steps with respect to that,
er

The Court: All right, sir.

(Thereupon, at 5:42 o’clock p.m., the proceedings in the
above-entitled matter were ad]ourned )
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