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CIVIL \Y'ARRANT ISSUED NOVEMBER 23, 1971, IN THE CASE OF
APPALACHIAN POWER COMPANY v. ROBERT OSWALD YOUNGER

TilE COMMONWEALTH OF VIRGINIA - CITY OF LYNCHBURG, TO-WIT:
TO TilE SHERIFF OF SAID CITY:

In the name of the Commonwealth of Virginia I command
you to summon the defendant, Robert Oswald Younger, also known
as Robert Oswald Miller, to appear before the Municipal Civil
Court, IN THE COURTROOM THEREOF, CITY HALL, in said city, on
the 13

day of December, 1971, at 2 o'clock P.M., to answer the

complaint of the plaintiff, Appalachian Power Company, upon a
claim of

$800.0~with

interest from •.•..•....•.... alleged to

be due said plaintiff from said defendant by property damages.
And do you then and there make return of this warrant
and how you executed the same.

Costs

$6.50

CIVIL WARRANT ISSUED NOVEMBER 23, 1971, IN THE CASE OF
APPAlACHIAN POWER COMPANY v. RALPH MORTON MORRIS

TilE COMMONWEALTH OF VIRGINIA - CITY OF LYNCHBURG, TO-WIT:

TO THE SHERIFF OF SAID CITY:
In the name of the Commonwealth of Virginia I command
you to summon the defendant, Ralph Morton Morris, to appear before
the Municipal Civil Court, IN THE COURTROOM THEREOF, CITY HALL,
in said city, on the 13

day of December, 1971, at 2 o'clock P.M.,

to answer the complaint of the plaintiff, Appalachian Power Company,
upon a claim of $500.00, with interest from •............ alleged
to be due said plaintiff from said defendant by property damages.
And do you then and there make return of thi.s warrant
and how you executed the same.

Costs

$6.50

2.

CIVIL WARRANT ISSUED DECEMBER 27, 1971, IN THE CASE OF
APPALACHIAN POWER COMPANY v. GENE M. SEAMSTER, JR.

THE COMMONWEALnt OF VIRGINIA - CITY OF LYNCHBURG, TO-WIT:

TO THE SHERIFF OF SAID CITY:
In the name of the Commonwealth of Virginia I command
you to summon the defendant, Gene M. Seamster, Jr., to appear
before the Municipal Civil Court, IN THE COURTROOM THEREOF, CITY

HALL, in said city, on the 10

day of January, 1972, at 2 o'clock

P.M., to answer the complaint of the plaintiff, Appalachian Power
Company, upon a claim of $750.00, with interest from

•••.••......•

alleged to be due said plaintiff from said defendant by property
damages.
And do you then and there make return of this warrant
and how you executed the same.

Costs

$6.50

3.

CIVIL WARRANT ISSUED DECEMBER 31, 1971, IN THE CASE OF
APPALACHIAN POWER COMPANY v. ANDREW LYLE PADGETT

VIRGINIA:

COUNTY OF BEDFORD, TO-WIT:

To The Sheriff of said County:
I hereby command you, in the name of the Commonwealth
of Virginia, to summon Andrew Lyle Padgett, if to be found in
your district, to appear at Bedford, Virginia, in said County
on

the 1st day of February, 1972, at 10:00 o'clock A. M.,

before the Judge of the Bedford County Court to answer the
complaint of Appalachian Power Company upon a claim for money
for the sum of Five Hundred----------00/100, Dollars ($500.00)
with interest from the 1st day of February, 1972, till paid,
and$. . . .

attorney fee, • . • • . % collection fee due

by reason of property damages.

Homestead exemption waived? • .

...

$5.75 costs

4.

TESTIMONY OF MORRIS McCRARY AND OTHER INCIDENTS OF HEARING
JULY 13, 1972
(Tr. p. 3)
THE COURT:

I said earlier that I didn't know whether

or not I could start at 3 o'clock, becawe of some other cases,
so let's go ahead.

I do have the file Mr. Rosenberger, that

you gave me some while ago, and I have had a chance to briefly
go through these things.
MR. ROSENBERGER:

Judge, in support of the motion for

summary judgment, in each case, which we have filed,· I would like
to outline the procedure which, I believe, is agreeable to counsel
for the defendants.

Liability will be admitted in each case.

The

sole issue will be a question of damages, and, I believe that
item will be limited to the question of whether or not there should
be a depreciation for any particular part of the distribution
system that was damaged by the defendants.

With that in mind,

we will offer the evidence of Mr. Morris McCrary of the Auditing
Department of Appalachian and he has the records.
the items of damages in each case.

We will give

Then,I believe Mr. Moon will

interrogate him relative to the issue of whether or not they
should be depreciation as to an isolated or individual item, which
we say should not be done.
THE COURT:

All right, tharkyou sir.

Do you wish to

say anything Mr. Moon?

5.

MR. MOON:

If Your Honor please, I think it is correct

that in each case, it is a case of liability, and the dispute is
one to the method by which the

p~intiff

assesses damages to the

defendants, who are persons who have struck electric poles.

And,

in each case, as you know, these are the charges of the Power
Company in replacing the poles that was struck.

And, the defendants'

position in each case is that the defendant should be allowed a
used credit for depreciation, on the damaged items.

That is,

that if a pole has been in place for a number of years, we contend
that pole has a certain life expectancy and has to be replaced
after a certain period of time anyway, and that the plaintiff is
bettering himself when he puts in new poles and lines and that this
betterment should not be charged to the defendants.

We also object

to the inclusion in these repair bills of overhead charges which
will be brought out in the evidence.
THE COURT:

Well, hasn't the Supreme Court in the William

G. Newman case, decided a depreciation issue adverse to you?
MR. MOON:

Well, no sir, the Supreme Court did not decide

that case, the writ was denied in that case.
THE COURT:
MR. MOON:

Well, that is what I mean.
Well, I don't believe that action taken by the

Supreme Court on the writ is the same as an affirmation of objections
of any particular position by the Supreme Court, that reasons other
than what might appear------

6.

THE COURT:

Judge Cundiff and Judge Goad have both

ruled against your position too, have they not?
MR. MOON:
THE COURT:
MR. MOON:

Yes, sir, that is correct.
Well, I'm not saying I will agree with them.
And, I'll say frankly, for the record, I

represent the same insurance company in each case.
to get this issue resolved.

We would like

There are states in the Courts of

which, that have upheld our position.

And, as far as we are

concerned, the Supreme Court of Virginia has not ruled on the
issue, and we want this issue resolved by the Supreme Court, if
it is not resolved in our favor in the Trial Court.
THE COURT:

Well, I'm confused now, because I thought

the Supreme Court had denied a writ.
MR. MOON:

Well, I don't think so.

We have three Judges

that sit on a panel and decide whether or not you get a writ.

It

could be for any number of reasons they deny your writ and they
may not at that particular time consider the case of significant
enough questions, amount involved, and all sorts of reasons they
might not give you a writ.
THE COURT:

I understand your position anyhow.

All

right, thank you Mr. Moon.
MR. ROSENBERGER:

Judge, we might say in response to

that, that the identical issues were present in the Newman case,
that is a question of overhead charge and depreciation.

And, in

addition, Judge Kovak has also decided these same issues in favor
of the Power Company.

7.

THE COURT:

All right, for purposes of the record,

the denial of writ to which the Court referred specifically was
in the case of Appalachian Power Company, plaintiff, William G.
Newman, defendant.

The petitioner, William G. Newman, petitioned

for a writ of error from a judgment rendered by the Corporation
Court of the City of Lynchburg, on September 12, 1968.

And, on

March 11, 1969, the Supreme Court denied a writ of error in the
case for what value that has in this proceeding.
All right, Mr. Rosenberger, you may present your evidence.
MORRIS McCRARY, a witness for the plaintiff, testifies
as follows:
DIRECT EXAMINATION
BY MR. ROSENBERGER:
(Q)

If you will look at the Judge and speak right

into that microphone.

Will you state your full name, please?

(A) Morris E. McCrary, Jr.
(Q)

By whom are you employed? (A) Appalachian Power

(Q)

And, how long have you been so employed? (A) Thirteen

(Q)

What is your position with Appalachian Power Company?

Company.

years.

(A) System Accounting.
(Q)

As such, do you have in your possession, the records

covering the damage that occurred on July 23, 1970, when an automobile operated by Herbert Glenn Beard struck the Appalachian Power
Company pole #80-3551 on Langhorne Road, near Cranehill Drive in
the City of Lynchburg?

(A) Yes, I do.

8.

(~)

Will you tell the Court the costs of the material used

to repair the damage caused in that collision?

(A) The total cost

of mate~ials was $75.31.
(Q)

What was the cost of the labor? (A) Labor was $129.09.

(Q)

And what was the transportation costs? (A) $20.84.

(Q)

Now, referring back to labor costs,tell us how

many hours of labor were involved? (A) The charges represented
twenty-one hours of labor.
(Q)

Then, how many hours of transportation? (A) A total

of six hours of transportation.
(Q)

Now, in regards to material items, first, the power

pole, will you tell the Court the costs of that power pole when it
left your warehouse? (A) The cost of the pole was $34.56.

Q.

Was that when it left your warehouse or does that

include the -----? (A) Yes, as it left our warehouse or storage.
(Q) Now, the point I want to make, does that include

supervision and engineering costs added? (A) Yes, it does.
(Q)

Now, would you give me just the cost of the pole

leaving your warehouse? (A) $30.05.
(Q)

And then, how much does supervision and engineering

added? (A) 15 per cent.
(Q)

And, what is that dollar amount? (A) $4.51.

(Q) Without going through each item--

MR. MOON:

Excuse me, if Your Honor please, could we

have it understood that I object to the testimony with regard to
overhead expenses.

I object that it is irrelevant.

9.

MR. ROSENBERGER:

We understand.

BY MR. ROSENBERGER:
(Q)

Now, tell us Mr. McCrary, your accounting practices

and how you arrive at the supervisory and engineering expense, the
15%. (A) The 15% added is developed on the basis of the overhead
that is part of the normal operation of Appalachian Power Company,
representing the costs of the individuals involved whose time is
not directly charged to individual jobs or work.
(Q)

Now, would you describe to the Court what happens

when you have a pole damaged and trace the steps so as to show
how your general organization is brought in, and how you have
people, equipment, and buildings involved that are not charged
to direct charges, like your labor charge?

(A) The first contact

we have is in the department where we receive the call, generally
through one of our switchboards or one of our dispatch offices,
that damage has been inflicted on the property.
From there, the call is relayed to one of our trouble
or servicemen.

A serviceman will go to the location of the accident

or the damage, detenmine whether immediate repairs are needed, or
whether in fact the repairs can wait until normal working hours the
following day.

After he determines this, the serviceman will call

the foreman involved and then they will send out the working crews
to go out and do the work, either on overtime if an emergency, or
during the next regular days work.

Q.

Now, is anybody's salary, hospital or other benefits

involved in this transaction whose labor is not charged directly to

10.

that particular job and name me some of the personnel. (A) Well,
for example, the switchboard operator who may have first received
the call, the time of our distribution superintendent, the

t~e

of

most of our foremen, these people's time would not directly be
charged to any damage case or any billing that we send to others.
Now, when you do a job for others like if you go

(Q)

in and install a power pole for a light, how do you charge them
for the job?

(A) Our procedure for billing the work is identical

to what we have done in this case.

We determine the direct hours,

direct materials, direct labor, half of 15%, which I previously
referred to and come up with a total bill.
(Q)

Now, with regards to labor, the figure that you

gave us of $129.09, that includes your direct labor costs on the
job? (A) Yes sir, it includes the direct labor costs.
(Q)

have added 15%?
(Q)

And, in addition to your direct labor costs, you
(A) Yes.
Now, in addition to your direct labor, tell the

Judge what you mean by direct labor.

Is that the hourly rate that

you pay a man that works so many hours on the job, is that correct?
(A) Thereare two factors involved in the labor charge.

The first

is the direct labor or the direct rate that we pay to the employee.
In addition to that, we have various benefits that we add to the
direct labor costs, including the Social Security Tax, the employers
portion, vacations, pensions, and other insurances, and basically
this covers it.

11.

MR. MOON:

We are objecting to the inclusion

of the fringe benefits being added to the bill on
the labor charge too, and, if you could, break down
what is actual labor and what part is fringe benefits.
We

object to the evidence of the fringe benefits.

BY MR. ROSENBERGER:
(Q)

If you wruld for the record, tell us your direct

labor charge on this job for 21 hours, that figure separate
from your 15%, and then, in addition to that, the fringe benefits?
(A) I previously quoted a labor figure of $129.09.

This included

$16.84 which was the overhead, the 15% supervision overhead. Removing the $16.84 it would bring you back to a labor cost of $112.25.
$112.25 is derived from two things -- first, the direct labor costs,
the rate of pay to the employee, which would equal $89.94.

The

other fact is the company sponsored benefits which in terms of
dollars amounted to $20.31.
(Q)

Now, when you speak of the company sponsored benefits,

is that what you pay the individual employees, extra benefits, in
addition to their direct labor.

(A) It is extra benefits that the

employee receives.
(Q) What percentage was used to arrive at this figure?

(A) A percent of
(Q)

24~81.

Now you have covered the materials, and then your

labor costs, now then, your transportation $20.84 for six hours,
can you tell us how that is arrived at?

(A) Yes, this was arrived

at through the use of two vehicles to perform this repair work.

12.

We have one vehicle for three hours at a rate of $2.91 per hour,
the second vehicle 'tlas used three hours with a rate of $3.13 per
hour.
(Q)

vehicles?

How do you arrive at the different rates of the

(A) These rates were based on the experience of the

company, for each type of vehicle, as the actual operating costs
of the vehicles themselves.
(Q)

Now, Mr. McCrary, we go now to the case of

Appalachian Power Company against Ralph Morton Morris • . •

THE COURT:

Before you go into that, what was

the total figure that you came up with on Beard?

MR. ROSENBERGER:
THE COURT:

$225.24.

All right.

BY MR.. ROSENBERGER:

(Q)

Now, Mr. McCrary, will you look at Ralph Morton

Morris, and tell us the three items making up the total damages
and then we will go back and take each item separately.
much was the material as shown on the bill?
BY MR. MOON:

First, how

(A) $95.63.

Excuse me, c.an we understand

that my objections go through all of
so I won't have to object tto it.

the~stimony

I think it is

really necessary because this is a motion for
summary judgment.

MR. ROSENBERGER:

So understood.

BY MR • ROSENBERGER :
(Q)

how much?

Now, your labor of thirty-two and a half hours is

(A) $205.80.

13.

(Q)

Transportation of 12.1 hours is $55.17?

(Q)

That makes a total of -- (A)

(A) That is

correct.
$356.60.

(Q) Now, so that the Court and counsel will understand

the breakdown will you go first to material and tell us the
charge that you made for the power pole, just the pole itself,
before you added supervision and engineering, which you sometimes
refer to as overhead?

(A) The cost of the pole excluding the

supervision and engineering was $48.49.
(Q)

what?

You added to that for supervision and engineering,

(A) Fifteen percent was $7.27.
(Q)

If you would tell us exactly how you arrived at

fifteen percent for supervision and engineering?

(A) The fifteen

percent was derived based on the experience of the company and--(Q)

Experience as to what?

(A) Experience as to the

costs of supervisors and the enginee.ring personnel who were used
in preparing for and performing this type of work, and type of
construction work.
(Q)

I know that is repeating, but would you tell us,

for instance, when a call comes in that part of your distribution
line has been damaged, will you tell us all the different segments
of your company, whether they are located in the same building,
how do they come into operation, that you have no way of collecting
for their services other than this overhead?

(A) Let me begin at

this point, that we have a number of people in the company whose time

14.

is not charged directly to a work activity, to a repair, to a
construction item.

These people would include personnel such

as the switchboard operator, the transmission and distribution
superintendent, the distribution supervisor, it would include
personnel involved in maintaining records and in some cases the
foreman, who would be involved in actually overseeing the work.
(Q)

Are all those people right together or what for:m

of communication do you use between a call coming into the switchboard and what items are used and
in connection with this.

(A)

~quipment

and buildings are used

Most of our locations, including

here in Lynchburg, our facilities are separate, we have more than
one building.

Our service, our line crews, are located in the

service building.

Whereas, most of our supervisors or engineering

personnel are located in our main office building.

Their

communication is through two medias, first the telephone and
secondly through radio.

(Q)

Now, the foreman that supervises it has to go to

the scene to see about the damage, when the call comes in, how
does he communicate to tell what group to come?

(A) He communicates

through two way radio systems that are on the vehicles and our
service building locations.
(Q)

Now, do you make this fifteen percent charge over-

head just on poles where people are running into them and breaking
them, or is that your general charge for doing work for other people.
(A) It is fifteen percent added to any work we do for other parties,

15.

as well as used to record our costs of construction on our books
and records at the company.
(Q)

Now, then you told us about adding this charge to

the power pole, did you also add that overhead to the other
materials that went into this?
(Q)

(A)

Yes, we do.

What about your labor?

Will you tell us on labor,

exactly how you arrived at your labor charge, in addition to your
straight hourly charge you have to pay the people.

(A)

The total

labor amount I quoted earlier was $205.80, which included the
fifteen percent added, which amounted to $26.84.
(Q)

Excuse me, if you would tell me the basic labor

charge and add the overhead?

(A) Our basic labor, the rate of pay

for the individuals was $114.45.

To that we added $34.51, which

were the company sponsored benefits.

That amount was determined

on the basis of a percentage rate of 23.89%.

Taking the basic

labor charge plus the fringe benefits, you arrive at a total of
$178.96.
(Q)

Excuse me a moment, in regards to the company

sponsored benefits, are they the dollar amount that you pay in
social security, vacations, retirement, pensions, and that sort
of thing?

(A) Yes.
(Q)

And these figures, 23.89% is correct?

(A) Yes sir.

(Q)

And is that charge made just where these men are

working on repairing damage, or is that a normal charge for you
figuring your costs of operation?

(A) That is the normal costs of

16.

our operation.
(Q)

Now, will you go next to your transportation and

explain to us how you arrived at the transponation costs of 12.1
hours?

(A) The transportation cost of 12.1 were based on the

use of three vehicles.

We used one vehicle for

this vm ic le was a rate of $2. 30 per hour.

1~

hours, on

The ·second vehicle

for 4.8 hours, at a rate of $4.20 per hour, and the third vehicle
for 5.8 hours at a rate of $4.20 per hour.

And extending the

rate times the hours, we arrive at the transporlltion costs of $47.97.
(Q)

Now, Mr. McCrary, is you adding your fifteen percent

overhead on your transporlation, is that done just in case where you
are repairing damage or is that figured in your costs of doing
business?

(A) It's figured in our cost of doing business.

(Q)

And you always add that when those vehicles are used?

(Q)

Is that a profit to the company or is that the

(A) Yes.

percentage that you figure in your costs of operation?

(A) It

is our cost of operation, it is not a profit.
MR.. ROSENBERGER:

Witness with you.

CROSS EXAMINATION
BY MR. MOON:
(Q)

Mr. McCrary, with regards to the 15% overhead expense,

what do you figure that to be your costs of operation.

(A) Well,

our costs of supervision and engineering and the labor type of
personnel.

17.

(Q)

What else, what other charges would be in that?

What other type of things other than supervision and engineering
would be involved?

(A) Well, basically the fifteen percent covers

the labor costs of transmission, distribution, and supervisory
personnel, engineering personnel, accounting personnel, these
type of people.
(Q)

In general, it covers the cost of your doing

business, those costs that you have beyond the actual direct
labor charges that you make?

(A) I know I'm not clear, but when

you do this type of work for somebody else, you make this charge,
and you add on the fifteen percent, don't you figure in this, when you
add on the 15% that the 15% is the cost of doing business.
(Q)

Does this include the costs of running the company,

and maintaining the building, and---

(A) No, we add the fifteen

percent even when we do work for ourselves.
(Q)

Isn't the purpose of the fifteen percent to cover

the cost of your being in business, above and beyond the labor and
material charges?

(A) I'll a~swer you yes on the basis as a public

utility, we cannot bill others in order to make a profit.

We have

only to recover our costs.
(Q)

Included in that would be all of the operation of

the business such as advertising, the cost of your corporate
officers and expenses they might have?
(Q)

money?

(A) Not in this fifteen percent.

Where do you pay those people, how do you get that

(A) We get this money through our normal rate for our electric

service.

18.

(Q)

So, it is your testimony that no extra expenses such

as advertising or corporate officers, say the president of the company,
his salary, or anything like that is included in this fifteen percent
charge?

(A) Let me answer your question to say that the fifteen

percent is derived based on those people who are indirectly involved with the construction or maintenance or repairing with our
distribution systems.
(Q)

Do you charge that fifteen percent even though maybe

in this case, those persons may or may not have been directly invohed

in this particular repair job?

(A) That is correct.

(Q)

And you do that on every case?

(Q)

Now, these employees and supervisors that you are

(A) Yes.

speaking of, they are employees' that you would normally have had
and paid had this accident not have occurred?

(A) Yes, with the

exception that we have to have a crew to go to all emergencies,
we have one on the average each day, and we have to have enough
people to cover an emergency.
(Q)

You have one what?

(A) We have one pole damage

case a day in the company.
(Q)

Do you have these people doing anything other than

repairing pole damage?

(A) Yes, well, you don't have them in the

same location, or the same geographical area, but throughout our
company, we have 360 a year.
(Q)

Throughout what area are you speaking of?

(A) Well,

the western part of Virginia, and the southwestern part of West
Virgi. nia.

19.

(~)

But here in Lynchburg, you don't have a special

crew that devotes its time to repairing automobile damaged poles?

(A) No.
(Q)

Are these the employees that you would need in the

normal operation even if you didn't have damage to poles through
automobiles?
(Q)
I

(A) Technically, that is true.

And, with regards to the charges of that would be

think we called them fringe benefits, the cost offringe benefits

is not directly related to the hours might have spent in repair of
a pole that was damaged by an automobile?

(A) Well, the costs of

fringe benefits are directly related to the hours that the employee
works.

As an example, one part of these fringe benefits would be

workmans compensation and public liability insurance.
related to the amount of pay an employee receives.

And dis is

Another part of

it would be his pension benefits, his group insurance benefits,
the employers social security, we have to pay one-half of fue
employees, so these are directly related to the hours and rate
of pay.
(Q)

Well, are group health and accident insurance

premiums included in this fifteen percent, fringe benefits?
(Q)

(A) Yes.

An employee would have the same benefits regardless

of the number of hours that he works, would he not?

(A) As long as

he works at least forty hours per week, yes.
(Q)

So, any full time employee---

(A) Full time employee,

thAt is correct.
(Q)

job?

And these were full time employees that were on the

(A) Yes.
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(Q)

When your company depreciates equipment for tax

purposes, or for what other purpose you might depreciate your
equipment that you install, what life expectancy do you assign
to an electrical system in general, or is there any particular
life expectancy?

(A) Let me answer you this way, the

Appa~hian

Power Company for our distribution systems, and this is what we
are talking about in the case of a pole and so forth, we use a
rate of depreciation of 3.4% for a dollar value for all of our
distribution system.

This rate of 3.4% is applied against the

total dollar value regardless of how many or how few of the items
are in use.
(Q)

Is

Revenue Service?

~is

a figure that has been accepted by the Internal

(A) I am really not capable of answering that

question, and I don't want to get involved in tax computation.

We

do use this rate in preparing our financial report.
(Q)

You would use this figure if it went before the

State Corporation Commission for a rate increase?

(A) That is

correct, yes.
(Q)

And, generally, you try to use a realistic figure,

I mean your company and the State Corporation Commission may not
arrive at the absolute figure, but you do try to determine some
realistic figure, as to a rate of depreciation?

(A) Well, we came

.to a realistic figure as to our amount of recording depreciation on
the books.
(Q)

But anytime, in this particular case, if you add

$300.00 more of the cost of this equipment, that would be depreciated
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at the rate of 3.4%?

(A) Yes, if we add any cost to our books,

we would add the 3.4% as we take costs off, we would remove those
costs from the 3.4%.
(Q)

And, it is recognized that from time to time, poles

and other equipment do deteriate from weather or fatigue or other
reasons, things do deteriate and you do have to replace them, without having been involved in an automobile accident?

(A) Are you

asking that as a question?
(~)

Yes?

(A) Yes, we do quite a bit of maintenance on

our systems.
(Q)

Do you know what the average life a pole is?

(A) No,

I cannot answer that.
(Q)

Do you know if your company has ever tried to de-

termine how long a pole will last unaffected by automobile damage?
(A) I'm not really aware of any study our company has made or any
other company.
(Q)

Are you familiar with any figure that is mentioned

around the shop, so to speak?

(A) I have read figures in other

places where they say that a pole can last anywhere from one to
forty or more years.
(Q)

You have had

problems in that area?
(Q)

no

other experience or accounting

(A) No.

And, the equipment used on this particular job,

would be equipment that the company has for its normal course of
operation and would need for its normal business, even if people
did not strike the poles on the highway?

(A) Yes.
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(Q)

And, you have added the costs to the transponation

equipment, also, the 15% surcharge?
(Q)

(A) Yes, sir.

Now, what if anything is included in the fifteen

percent surcharge that's not included in the charge applied
to labor?

(A) Yes.

In that, the fifteen percent we add to

transportation, would cover items such as radio equipment, the
small tools, and other items that would be required on these
trucks.

They are not included in the hourly rate that we apply

toward our trucks.
(Q)

If you put in poles, regardless of whether it was

an automobile accident or why you might replace poles, you do
add the costs to your dollar amount and apply the 3.4% depreciation
rate to that amount, is that not a

f~t?

(A) When we have an

individual part of a line damaged, such as a pole, what we do is
to replace the dollars we spent are charged to maintenance, and
not charged to our capital account, therefore, these dollar amounts
are not subject to the 3.4% depreciation.

What I'm saying is this,

we have an existing wiring and in this system is this pole, the
pole is damaged, we go out and replace the pole, we do not take
out the old dollars and put in the new dollars.

We leave the old

dollars in, the old pole is still subject to calculation, but the
costs of the maintenance to put in the new pole, is really not
affected by oJr 3.4%.
(Q)

So, actually, you take that as an item of expense,
/

which would better you tax wise than to allow it to depreciate,
is it not?

(A) Well, you see, it comes out the same way, the
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same results.

If you take it as an item of capital, if you

add to your c_apital account, you have got to remove your old
item.

When you remove the old item, it would be considered an

item cf expense.
(Q)

Anyway, in speaking of it, you say you are charging

it all off in the year that you incur the repair costs?

(A) Yes,

in bringing our line up to standard, this is consiEred an expense.
MR. MOON:

That's all.

REDIRECT EXAMINATION
BY MR. ROSENBERGER:
(Q)

You say in bringing your line back up to standard

you are referring to the distribution line, are you not?

(A) Yes,

the distribution line.
(Q)

When you were talking to Mr. Moon about using the

3.4% over cost on your distribution line, do you apply that
with regard to the life expectancy of any particular item in your
lines?

(A) No, it is applied to all of our distribution equipment.
(Q)

With regard to the question that you maintain this

equipment to do your company's work and you have

th~t

equipment,

and you have these men, but when they are pulled off to do repair
work on a pole that has been damaged by an automobile, the company's
work of maintenance and upgrading your lines has to wait until the
repair is done, does it not?

(A) The company's work has to wait,

or we will use contractors to do the normal company work.
(Q)

Now, then, if these men were doing the company's

work say on the day you have no

d~mage

to any poles, do you make
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the same charges against the work they do for your company cost
of operation, in other words, do you add the same 15% of their
labor plus fringe benefits?

(A) Yes.

(Q)

And the same thing for your transporation costs?

(Q)

Now, only one more question, are these charges

(A) Yes.

of fifteen percent overhead based on materials, labor and
transportation, and the fringe benefits, which are added to
labor, are they approved by any commission as proper costs for
you to charge?

(A)

Well, these costs as are all of our costs,

are periodically audited by both Federal and State agencies that
we are subordinate to, like the State Corporation Commission.
(Q)

And the Federal Power Commission?

(A) Yes, and

the Federal Power Commission.
(Q)

agencies?

And, these figur~s are approved by both regulatory

(A) In essence they are, but there are some exceptions.

BY MR. MOON:
(Q)

Mr. McCrary, are you aware that other companies

may when they charge this pole damage to the driver of an automobile that caused the damage, give something called the used
life credit or apply a rate of dpreciation?
with any other company doing that?

Are you familiar

(A) Well, let me answer you

this way, for the State of Virginia, where they build interstate
highways and so forth, where we replace poles conductor that
have a length of one mile or more, we also give, in other words,
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where we have a distribution line that must be relocated or
replaced, we give a life service credit.

In agreement with

the State of Virginia, when we rebuild or replace a complete
line, we have improved or bettered, because .we have replaced
the conductor and all of the poles and so forth, but where we
simply change a pole that does not improve our line or its
functional use, that is one part of the answer.

The other part

is that---

BY MR. ROSENBERGER:
(Q)

Excuse me, when you replace the one pole, it

doesn't improve the line, you didn't say

~hat

happened?

{A) Well,

it did not improve the line, therefore, we are not any better off
than we were before the accident occurred.
(Q)

So, you don't give any credit?

(A) That's correct.

I have heard that other companies do give credit.
~y

MR. MOON:
(Q)

How do you determine the rate of used life credit

that you give the state?

Do you know what percentage you use?

(A) No, I do not.
(Q)

your office?
(Q)

Would you have that figure available to you in
(A) It would be in Roanoke, yes.
And, you could supply it if we request it?

(A) Yes,

and i.t may even be prescribed by the State of Virginia, I'm not sure.
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MR. MOON:

All right.

MR. ROSENBERGER:

On the others, we won't go

into the details of how we arrived, but we will just
give you the items.
MR. MOON:

I would like to put in the record

the age of all the poles in question.
MR. ROSENBERGER:

I think Mr. McCrary is going

to do that.

MR. ROSENBERGER:
(Q)

Going back to the case of Herbert Glenn Beard, will

you look at the records and tell us the age of that pole when it
was installed?

(A) The pole in the case of Herbert Glenn Beard

was installed in 1966, I do not have the month of any of these.
(Q)

Now, the pole in tlhe case of Ralph Morton Morris,

when was that installed?

(A) Installed in 1946 in the case of

Morris.
(Q)

Now, we go to the case of Appalachian Power Company

against Virginia Davidson Dodd, will you give us the items of the
damage, just the material, labor and transportation costs?

(A) Materials

$20,87; labor, $52.21; transportation, $8.98; total, $82.06.
(Q)

Now, you have arrived at the costs of the materials,

and your labor and your transportation by adding the fifteen percent
overhead to all three items plus the fringe benefits for the labor,
have you not?
(Q)

(A) That is correct.
If you would read us in the total cost and the

amount that was added, started off with the basic material costs?
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(A) Basic material cost was $18.15; supervisions and engineering

we added for $2.72 to make a total material cost of $20.87.
(Q)

Supervisory and engineering, is that·another

expression for overhead?
(Q)

(A) Yes.

Go next to your labor, tell us your basic labor

charge and then the---

(A) The basic labor charge was $34.49,

and we added to that the company sponsored benefits of $10.91
and arriving at a total cost of $45.50 and we added fifteen
percent for supervision and engineering for $6.81, giving a
total labor of $52.21.
(Q)

All right, now go to transportation?

(A) In the

case of transportation, the base transportation cost was $7.81,
we added $1.17 to arrive at a total of $8.98.
(Q)

Now, those charges were computed on the same basis

as you have described in the previous case of Appalachian Power
Company against Morris, have they not?

(A) Yes, with exception

that depending upon the time period, the percent may have changed with
the company sponsored benefits.

We change those percents every six

months.
(Q)

Now then, go to the case of Appalachian Power

Company against Eleanor Padgett and if you would give us the two
items of materials, labor and transportation, and a total amount?
(A) Materials was $55.36; labor was $202.57; transportation was
$52.49.
(Q)

Making a total of?

(A) $310.42.
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(Q)

Now, ·if you would give us a breakdown of the basic

labor charge and your additions, go thro•gh that.

(A) The material

cost of the pole was $37.54.

We added $5.63, to give a total

value of the pole at $43.17.

In addition to the pole, we have

several other items in materials such as cross-arms; $7.25; some
assemblies and some insulators which totaled about $4.50, to give
you a total material cost of $55.36, supervision and engineeringNow, the labor--(Q)

that?

(A) It was $7.22.
(Q)

charge?

What was the total supervision and engineering in

Now, then, going to labor, what was the basic labor

(A) The basic labor charge wa-s $142.18.

company sponsored benefits of $33.97.

We add the

We also added supervision

and engineering $26.42, to gl.ve you a total of $202.57.
(Q)

Now, go to transportation.

basic costs was $45.64.

(A) Transportation was

We added $6.35 and arrived at a total of

$52.49.
(Q)

was $310.42?
(Q)

All right, sir, now the total of all of the items
(A) That is correct.
Now, you arrived at those various items of costs

on the same basis that you did in the case of Appalachian Power
Company against Morris?
(Q)

(A) That is

All right, sir, let's go to the case of Appalachian

Power Company against Seamster.
have the date

corre~t.

Could you give us the, do you

that pole was installed, in the Padgett case?

(A) In the Padgett case, the date was nailed in the pole.

There-

fore, I don't have the date of installation.
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(Q)

Then, the next case of Appalachian Power Company

against Gene Monroe Seamster, Sr.
ite~q

Would you give us the

of material, labor and transportation, and the total?

(A) Material was $36.69; labor was $431.42; transportation was
$50.60, for a total of $518.71.
(Q)

Now, if you would give us a breakdown starting

with your basic materials cost and your additions.
costs was $31.90.

(A) Materials

We added $4.79 to arrive at a total of $36.69.

(Q)

That was for one pole?

(A) One pole, a thirty-five

(Q)

Now, would you give us the basic labor charge and

foot pole.

your overhead charge?

(A) The basic labor charge was $297.22.

Company sponsored benefits amounted to $77.93, to that we added
supervision and engineering of $56.27, to arrive at a total of
$431.42.
(Q)

Now, then the basic transportation and the additions.

(A) Transportation base rate was $44.00.

We added $6.60, to arrive

at a total of $50.60.

{Q)

And these items of costs by which you have made

this charge of $518.71 are arrived at in the same manner in which
you arrived at the case of Appalachian Power Company against Ralph
Morton Morris?
(Q)

(A) That is correct.
Now, could you give us the age of that pole?

(A)

In the Seamster case, again, I do not have the date of installation.
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In the case of Appalachian Power.Company against

(Q)

John Archie Terrell, could y·ou give the items of costs?

(A)

Material costs was $21.03; labor cost $76.15; transportation
costs $21.09, total $116.27, rather $118.27, excuse me.
The breakdown on that if you will gi.ve it to

(Q)

us, please.

(A) Material costs, base cost for the pole was $18.29.

We added $2.74 for supervision and engineering, arriving at a total
of $21.03.

{Q)
was $53.06.

Now, take the basic labor charge.

(A) Labor charge

We added company sponsored benefits of $13.16, then

the supervision and engineering of $9.93, to arrive at a total
of labor at $76.15.
(Q)

Now, what was your charge for transportation?

(A) The basic charge was $18.34.

We added $2.75 to arrive at a

total of $21.09.
(Q)

And that made a total of $118.27?

(A) That is

(Q)

Did you arrive at your items of costs in the same

correct.

manner in which you did in the case of Appalachian Power Company
against Morris?
(Q)

(A) That is correct.
Do you have the age of that pole?

(A) I do not

have the age of the pole.
(Q)

Now, in the case of Appalachian Power Company

against Oswald Younger.
charges first?

Would you give us the items of your

(A) The material costs $59.97; labor $462.21;

transportation $103.51, for a total of $625.69.
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(Q)

Now, if you will give us a breakdown of your

charges and tell us what your net labor was, your basic labor
first.

(A) You want material first?
(Q)

(A) Material costs; $52.15, supervision

Yes.

and engineering, $7.82, arriving at a total of $59.97.

In

the case of labor, the base labor was $308.53; we added company
sponsored benefits of $93.39; and also we added supervision and
engineering $60.29, to arrive at a total of $462.21.
(Q)

Now, what was your basic transportation charge

and what addition did you make?
charge was $90.01.

(A)

The basic transpouation

We added $13.50, to arrive at a total of

$103.51.
(Q)

Making a total of all of your items?

(Q)

Did you arrive at your charges on the same basis

(A) '$625.69.

that you did in the case of Appalachian Power Company against Morris?
(A) Yes, we did.
(Q)

Now, did you have a date age on that pole?

(A) No,

I do not.

BY MR. MOON:
(Q)

Mr. McCrary, do you know, or do you have any

information as to how long the system has been in since the
dates on the poles are missing?

(A) I do not have it with me.

It can be determined.
(Q)

Could you not determine the age of the poles from

the other poles in the area?

(A) Possibly so.
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BY MR. ROSENBERGER:
(Q)

How would you tell by another pole from your records

without looking at the pole?
two sources.

(A) We would have to take it from

Number one, we would have to go back and find when

the line was constructed, this would be the most accurate source.
The problem of looking at an adjacent pole is not knowing whether
that pole has been replaced since the system was first installed.
BY MR. MOON:
(Q)

Let me ask you this, when you go through and re-

place poles, you don't always, and I'm speaking of cases that a
pole is damaged due to something other than an automobile accident,
you only replace the ones that need replacing by virtue of age,
wear and tear?

(A) As long as we maintain the same system, or

the same conductor, that statement is true, yes.
BY THE COURT:

Let me ask you this, would

you describe the damages that you ·are talking
about here, as damages to poles, or to damages
to the system?
(A) Well, I would have to classify it as
damage to the individual part of the system.
(Q)

And, let me ask you this, is it

within your knowledge, as to whether or not
the life of a pole is in some cases outlast
the life of a system that is serves?
(A)

I don't know about that.

(Q)

Thank you, that is all.
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BY MR. ROSENBERGER:
(Q)

Do you know of any places that you can get used

poles or second hand poies, comparable with the one that was
broken, or whether you have the time or the opportunity mfind
it?

(A) No, they really aren't available.
(~)

Now, when a poles is broken, and the wires are

damaged, are you concerned with the

ind~vidual

item or are you

concerned with the damage to your distribution system?

(A) Well,

there are two things we are concerned about whenever damage
occurs.

One, is the safety of the public, and number two, is

the continuation of our serving our customers through the use of--(Q)

So, when you make a restoration, what you are really

doing is restoring your distribution system, rather than just
putting in a pole?

(A) Yes, sir.

If the distribution system has

been disturbed.
(Q)

All right, that is all Your Honor.
BY THE COURT:

McCrary.

All right, thank you Mr.

Any further evidence?

BY MR. ROSENBERGER:
BY MR. MOON:

None,

You~

Honor.

Well, we are here on a motion

for Summary Judgment, and I would think that my
position is, of course, that the record is not
complete enough for granting summary judgment,
and I would like to have some opportunity to
discuss with my client this procedure, so that
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we can determine what evidence, if any, we
want to put on.

We would have available all

of them at the trial of the case.

This is not

a trial of the case, as I understand it, but--BY THE COURT:

Well, it was a hearing on a

motion for Summary Judgment, and summary judgment
is about as final as you can get.
BY MR. MOON:

Well, I know it is final, if

you grant judgment, it is final and I'd have to
appeal it, but what I'm saying is I think the
record is not. complete enough for Summary Judgment
to be granted in this case.
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DEPOSITIONS OF E. THOMAS ZIMMER, M. E. McCRARY, JR., and
J. B. WRIGHT TAKEN OCTOBER 30, 1972
E. THOMAS ZIMMER, being first duly sworn by the Notary,

deposes and ·says as follows:
DIRECT EXAMINATION

BY MR. MOON:
(Q)

Will you state your full name and address, please?

(A) E. Thomas Zimmer.

My home is 307 Eastbrook Drive, Charlottesville,

Virginia.
(Q)

By whom are you employed?

(A) State Farm Mutual

Automobile Insurance Company in Charlottesville, Virginia.

Mutual?

(Q)

State your age, please.

(A) I am fifty-one.

(Q)

How long have you been employed with State Farm

(A) I will have been employed twenty-one years this coming·

January, January of '73.
(Q)

In what capacities have you been employed over the

course of those years?

(A) I have been a field claims representa-

tive and a property claims supervisor and a property claim
superintendent.
(Q)

Virginia?

Has all of that experience been in the State of

(A) Yes, sir.
(Q)

At the present time what is your position?

(A)

I am property claims superintendent.
(Q)

And how many people do you supervise approximately?

(A) Eight men.
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(Q)

And what areas do they cover?

(A) They cover the

areas of Staunton, Lynchburg, Roanoke and Radford.
(Q)

During the course of your experience with the State

Farm -- first of all, what territory does the office you work at
cover?

(A) It covers two states, the State of Virginia and the

State of North Carolina.
(Q)

During the course of your experience in the office

have you supervised other areas other than those you are supervising now?

(A) Yes, for a period of tLme.

At one time I had

Northern Virginia area, Fairfax County, Winchester, and in addition
to that the Wytheville area and Bristol, Virginia, and Tennessee.
(Q)

How many supervisors are located and work in the same

office there with you and do that type of work?
what we call body injury superintendents.

(A) We .have two

We have an additional

claim superintendent, and that is located in the Charlottesville
office but we do have resident offices also.
(Q)

Approximately how many policyholders does State Farm

have in Virginia?
(Q)

I do visit them.

(A) In Virginia I would estimate 250,000.

What percentage of the total volume of automobile

liability insurance does State Farm have in the State?

MR. ROSENBERGER:

I am not going to note any

objection at this time for the reason that my
objections generally have to deal with materiality
and relevancy and if the question is leading then I
will note an objection, but I want it understood
I

save the point.
MR. MOON:

All right.
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{Q)

If you remember my question, I was asking you the

volume of business State Farm has in Virginia.

(A) I would estimate

that to be between fifteen percent and twenty percent.
(Q)

Does any other insurance liability company write

more insurance than State Farm?

(A) No, sir.

We are the largest

writers of automobile insurance in Virginia.

{Q)

Have you in the course of your experience as a

superintendent and the capacity you are now in had occasion to
adjust and settle claims made by utility companies that do make
claims from time to time on account of damage done to the wooden
poles that are used for the distribution of electrical current?
(A) Yes, sir.

My experience generally has been that we receive

claims and billings with depreciation indicated.
MR. ROSENBERGER:

Just a minute.

I would say

the answer is not responsive to the question and that
is my first objection.

My second objection is that

what you settle a claim for is not relevant.
MR. MOON:

I am asking him about his experience.

(Q) Have you from time to time settled claims made against

your company by utility companies who are making claims for damage
to wooden poles which are normally referred to as telephone poles
or electric light poles or power line poles on account of damage
to the poles?
(Q)

(A) Yes, sir.
From your experience in dealing with utility companies

have you had experience with utility companies over the State of
Virginia?

(A) Yes, sir.
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(Q)

in Virginia?

And does this include all of the electrical companies
(A) I would say it would have been with a majority of

them.
(Q)

Can you tell me if there is any practice or custom

follol:-led in general by the utility companies in making these claims?
Based upon your experience, Mr. Zimmer, do you know if there is
any general custom or practice followed by the utility companies
when they make a claim for damage to a pole?
reference

to ~ng

depreciation into account or any consideration

of betterment to the utility company?
(Q)

I am speaking with

(A) Yes.

Can you tell me, based upon your experience and your

knowledge, what that practice or custom is?
MR. ROSENBERGER:

The defendant, by counsel,

objects to the question on the gr6und that what this
gentleman's experience is inregotiating settlements
or claims with utility companies. in the State is not
material or relevant as to the proper items of
damages in a lawsuit which is filed and not involved
in a compromise settlement; and on the further ground
that his experience with some utility companies, the
names of which are unknown, would not be a criterion for ·
deciding proper items of damages sustained by the
Appalachian in the seven cases that we are trying.
MR. MOON:

Of course, our position with regard

to this was damage caused to utility poles by automobiles
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which is something that is common experience to
insurance company.

an

I

The Supreme Court of Appeals

think recently took note of the fact everybody

ms

liability automobile insurance, so much so that they
have changed the law to allow parents to be sued by
children and husband and wives to sue each other, and
based upon that fact there is no person probably any
better qualified to know what the general practice
and custom of handling this type of damage and claim
is than a claims supervisor for the largest liability
insurance carrier in the State, and I expect that any
damage to poles which

any~ility

company collects for

is probably almost one hundred percent damage resulting
from automobile accidents.

MR. ROSENBERGER:

That is a matter of speculation.

BY MR. MOON:
(Q)

Mr. Zimmer, you may go ahead and answer the question.

Are you familiar with what the practice and custom is?

(A) Yes,

I am.

(Q)

Will you state ta1hat that practice is?

(A) Generally

speaking, my experience has been that in the billing section that
comes in on claims that utility companies do figure

betterme~and

depreciation except the Appalachian Power Company.
(Q)

You say when billings come in and you mean something

aside from what you settle claims for?
MR. ROSENBERGER:

(A) That is true.

I move to strike that question

and answer on the ground it is leading.
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BY MR. MOON:
(Q)

When you speak of billings that come in tell me what

you mean by that.

(A) The claim being made by a utility company.

The bill may or may not be itemized.

If they are not itemized,

of course, we request an itemization of the bill.
(Q)

And when the itemization of the bill comes back

what is there with regard to

~preciation

or betterment?

(A) Usually

it is indicated on the bill the charges for replacement of the pole,
the labor, materials and all as a total and then some bills will
indicate a betterment figure and some bills will indicate a
depreciation figure.
(Q)

From your experience then

poles what life span
companies?

~o

w~th

regard to the wooden

you normally find recognized by utility

(A) I think it is twenty to thirty years.
(Q)

Is any depreciation taken for metal poles or aluminum

poles or anything like that?

(A) No, sir.

In the majority of

cases the accidents have been on wooden poles, and included in that
is the depreciation and betterment and the labor.
(Q)

With regard to the labor, are you talking about

overtime labor or regular labor?
regular labor.

(A) The bills are figured on

Betterment is taken on regular labor, not overtime

labor.
(Q)

When you speak of depreciation or betterment does it

deal with just the material or does it include labor, transportation
and other charges?

(A) I think it includes all of the charges.

MR. MOON:

I believe that is all.
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CROSS EXAMINATION
BY MR. ROSENBERGER:
(Q)

Mr. Zimmer, in describing the office you work in

I understand that you have such territories as Lynchburg, Roanoke
and Radford.

(A) That is part of the territory.

I am property

claims superintendent and I directly supervise people in that
area which you named.

Infrequently I am involved in other areas

also.
(Q)

In other words, you supervise the eight men in

Lynchburg, Roanoke and Radford, and by that do you mean to say
you supervise the claims that those men have?

(A) Yes, I am

responsible to process the claims.
(Q)

not to settle?
(Q)

They act under your authority whether to settle or
(A) Yes, sir.
What other work do you do?

(A) In addition to that

I participate in supervising meetings and also advise in other
areas on property claims.

As property claims superintendent I teach

and I train.
(Q)

What I was trying to get at is your experience with

various utility companies.

Will you tell me what utility companies

have poles in Lynchburg, Roanoke and Radford that you deal with?
(A) In the Lynchburg and the Roanoke area it is Appalachian Power
Company.

In some other sections there are other .utility companies.

I cannot give you an exact breakdown but we have Virginia Electric
and Power, another utility is C & P Telephone Company, and there
are numerous small utilities up in the Valley of Virgir.ia whose
names I cannot recall.
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{Q)

You actually don't supervise those claims, do you?

(A) Indirectly I do.
(Q)

You say indirectly.

as they come in.
(Q)

You don't examine the claims

(A) Some of them I do and some I do not.

Does it come within your knowledge that some utility

companies carry various items that to into transmission lines in
their capital account and in some of them various items go into
their expense account?

Do you know how those companies you referred

to have handled these various items for their transmission lines?
(A) If you are making reference to the ones that have depreciation
and betterment! can only what what I have seen on their billings.
(Q)

And whether they have a different method of accounting

in arriving at their damage or their usable life for various items
you don't know, do you?
I cannot say.

(A) As to the various accounting methods

I can definitely state what comes to my attention in

the way of a billing.

{Q)

Now, you know as a claims manager, do you not, when

the claim comes in it is put in at an amount that they are willing
tosettle for without going to Court?
necessarily, Mr. Rosenberger.

Isn't that so?

(A) Not

They show the amount which they are

claiming.

{Q)
suit.

That is what they are claiming before they file any

That is what they are willing to settle the claim for.

that so?

Isn't

(A) Well, the amount they show is the amount of their

claim which they want to receive settlement for.

We look at the

bill and we ascertain through correspondence, if necessary, if
any betterment or depreciation would be in order.
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(Q)

How do you arrive at betterment?

(A) We write back

to tre various utility companies in our correspondence, all on a
local basis, and we ask them for the age of the pole and also the
type of construction.

/

Now, obviously we are going to have an area

where there will be no betterment.
(Q)

What would be an example of that area?

(A) We will

receive a reply back that it was a new pole·, probably only one year
old.
(Q) How about five years?

(A) In our opinion it would be

betterment based on a life span of twenty to thirty years.
life span depends on certain locations of the pole.

The

In some areas

they last longer than in others.
(Q)

Do you know in what areas in the State of Virginia

they last longer than they do in others?

(A)

I would think where

you have a severe salt content in the soil they wouldn't last as
long.
(Q)

I am asking you if you know.

You are imagining.

(A) I do not positively know.
(Q)

You have not made any study, have you, as to how long

a pole would last say in Norfolk or how long it would last in Nelson
County?

(A) No, sir.

The only thing I have on that is I have read

materials from other utilities giving us information as to the life
span of poles from their experience.
(Q)

When you have asked for the life of some poles haven't

you been advised that they were as long as forty years?

(A) I do

not recall one at forty years.

a billing

(Q)

What is the longest one you recall?

(A) I do recall

t~t

came in I think the pole was about thirty-nine years

old.
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(Q)

Now, have you actually dealt with any utility company

other than Appalachian?
(Q)

Yes.

(A) You mean from

(A) Oh, yes.

~

own experience?

I have dealt with Virginia Electric

and Power and with C & P Telephone Company here in the State of
Virginia.
(Q)

The telephone company is different from an electric

company like Appalachian and you will agree to that.

(A) No, not in

reference to paes.
(Q)

Now, the location of a pole with regard to the curb

line of the street has something to do with the life of the pole.
(A) Well, this is speculation.
(Q)

Is that so?
(Q)

It may or may not.

Depending on the amount of traffic in the street.
(A) Possibly so.
Isn't it pretty hard from an accounting standpoint

to tell when you put a pole in whether it is going to last three
days or whether it is going to last thirty-nine years?
MR. MOON:

I object to the question.

We are

not claiming he is an expert in that matter.

I

suppose you mean it might last only three days
because somebody knocked it down.
MR. ROSENBERGER:

Because somebody might

knock it down or for any number of reasons.

That

is my question.
(Q)

You can't from your experience studying claims arrive

at any definite period that a pole is going to last, can you?
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(A) No.

I do not think anybody can answer,that question.
(Q)

Don't you know on many occasions you put a pole in,

a good solid sound pole, and it is broken within ten days by
somebody who has had too much to drink, one of your insureds?
MR. MOON:

I object to referring to his

insureds having too much to drink.

BY MR. ROSENBERGER:
(Q)

that?

Normally when they run off the road don't you conclude

Isn't that your conclusion as a claims man when a man un-

explainedly runs off the road and hits a power pole?

(A) No, sir.

I can only go on the facts.
(Q)

You don't seek refuge of John Doe, do youl
NOTE:

(Q)

The witness doesn't answer.

You told us about Virginia Electric aad Power

Company and their methods of accounting and estimating the life
of a pole.

Don't you know, Mr. Zimmer, that many utilities do

not keep individual items that make up a transmission line but
they figure their transmission line without breaking down the
several items?

(A)

I understand that Appalachian Power Company

keeps their records in that fasQion, Mr. Rosenberger.
(Q)

And in these cases, Mr. Zimmer, where Appalachian

has a perfectly operating system and that through maintenance they
have kept it operating satisfactorily until somebody breaks the
pole and breaks the line and breaks the insulators and then they
have to put it back in order to get an operating system?

(A) That

may be true but I cannot say it to be fact because I have no
knowledge.
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(Q)

Do

you know of any market where you can buy used

utility poles that if one of your insureds broke our pole situate
at Ninth and Main or Ninth and Court that we could call and get
a used pole brought right up so as not to interfere with the
service that we have to reader?

(A) I cannot answer that.

I know

nothing of such a market.
(Q)

I ask you if you have knowledge of any place within

the City of Lynchburg or within ten or fifteen miles of Lynchburg
where we could get used utility poles to replace one right away so
as not to interfere with the service.
place, do you?
(Q)

You don't know of any such

(A) No, sir.
And you don't have any market maintained in used

insulators that we need in connection with repairing a damaged
pole? (!,.) No.
MR.. MOON:

t'le

are not making any claim that

you should use used equipment and the equipment
normally is not a matter of much consequence.
big thing is for labor.

The

It is our position in

thia case that eventually you are going to have
to do this anyway, pay for the labor and the
transportation and the material and we should be
allowed depreciation or betterment for the used
life of the pole or for the increased life of the
pole in that position.

There is no issue in the

case that you should use used equipment and it is
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not relevant whether you use a
not.

us~d

pole or

We are not making any contention you

oughtto use a used part.

BY MR. ROSENBERGER:
(Q)

You don't know anybody that can figure the value of

our system just prior to the time one of your insureds' automobiles
knock the line out of operation and somebody appraise our system
after we put it back in, do you?

(A) No, not unless it is Appalachian

Power Company's own representative.
(Q)

You don't try in these claims to evaluate the trans-

mission system just prior to the accident and evaluation just
immediately after the accident, do you?

(A) No, except in our

correspondence to settle a claim we do attempt to ascertain the
age of the pole.
(Q)

Just the age of the pole?

(A) The age of the pole

and, of course, along with that would be the factor of labor and
the time the poles would have been replaced.
(Q)

You do not have any market for crossarms that are

part of the system when someone breaks the pole either, do you?
(A) Well, I am not an expert but I woula say that if the crossarms
are not damaged they could be used on another pole.
(Q)

But how about when they are damaged?

(A) When they

are damaged, of course, apparently they cannot be used.
(Q)

And how do you figure those?

Nobody has given you

any life span on the crossarms or the expectant life span.
crossarms, of course, are part of the pole.

(A) The

Isn't that correct?
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(Q)

The crossarm is something attached to the pole on

which they put insulators and the insulators in turn are used to
put the wires on and we carry them as different items?

(A) If

you carry the crossarm as a different item then perhaps, they,
along with the pole, would be a depreciable item.
(Q)

Perhaps, but you are not saying they are.

don't recall even seeing a crossarm, do you?

You

(A) Well, my

experience again has been with the billings and in the billings
there are itemized materials, labor and the pole.

Now, under

the materials comes the crossarms and other things.

That has

been my understanding and they depreciate the bill as a whole.
(Q)

Do you try to get a reduction in the labor that

goes into the repair job depending solely on the item of age of
the pole?

(A) It could very well be.
(Q)

I am not talking about what could be.

about what you do.

I am talking

(A) Yes, we would try to get a reduction of

labor as well as the pole.
(Q)

How would you try to get a reduction in labor?

(A) It is the same theory behind it as there is in any situation

where you have a betterment factor.
(Q)

your labor?
company.

(A) Well, the determination is made by the utility

We do not make it.

(Q)
decides.

How would you determine that factor with regard to

It all depends on what the particular utility company

Is that right?

(A) Yes.
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(Q)

Now, do you know whether Southwestern Electric

Power Company makes any allowance for depreciation of poles or
betterment of the system?

That is a company in Louisiana.

(A) No, sir, I do not know.
(Q)

Do you know whether Gulf State Utility Company

makes any allowance for depreciation of poles or betterment?
(A) No, sir.
(Q)

Do you know whether the Louisiana Power and Light

Company makes any such allowance?
(Q)

Do you know whether the New Jersey Power and Light

Company makes any such allowance?
(Q)

(A) No, sir.

The Oklahoma Gas and Electric Company, you know

what their practice is?
(Q)

(A) No, sir.

You know whether the Hartford Electric Company

makes any such allowance?
(Q)

(A) No, sir.

Do you know whether the Carolina Power and Light

Company makes any such allowance?
(Q)

(A) No, sir.

(A) No, sir.

Do you know what the practice is of the Baltimore

and Ohio Railway Company where they have to make repairs to equipment damaged by motor vehicles?
(Q)

(A) No, sir.

You know what the practice of Middle and Tennessee

Membership Corporation is with regard to the depreciation and
betterment?
(Q)

(A) No, sir.
Do

you know what Wisconsin Telephone Company's policy

is with reference to the damage to power lines or rather to telephone
poles?

(A) No, sir.
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(Q)

Do you have any idea what the policy of Niagara

Mohawk Power Corporation is?
(Q)

What is that?

(A) Yes, sir.
(A) I have a billing of a claim

that was made against one of our policyholders.

Their bill is

dated September 8, 1970.
(Q)

What is the name of that company?

(A) Niagara

Mohawk, and their billing is in the amount of $519.00.
itemized as follows:

It was

Labor $366.94, Transportation $3.78,

Material $148.28 making a total of $519.00.

Deducted from

that amount of $519.00 was a depreciation allowance for this
particular pole installed in the year 1931 and the depreciation
amounted to one hundred percent so they deducted $460.80 and
their net billing to our policyholder was $58.20.
(Q)

That followed the rule that prevails in New York

State that permits depreciation to power line poles.
correct, isn't it?

That is

(A) So far as I know it is correct.

I only

have the billing before me.
(Q)

Are you familiar with the allowance in New York

State like the gas company where the Court held that the company
was entitled to storage expense and overhead expense in their
capital account and that should not be depreciated?
familiar with that?
(Q)

Are you

(A) No, sir.

In summary, Mr. Zimmer, your approach to the issue

is that the insurance carrier should make an effort to arrive at
a

depreciation of the pole and to depreciate the labor on the
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basi~

th.1t eventually the pole would have to be replaced so you

are charging part of that off as a betterment.

Is that it?

(A) Yes, sir.

(Q)

And how far do you· go in arriving at a life

expectancy on a pole?

What are the usual rule of thumb practices

in making a settlement?

(A) Well, the insurance carrier wouM

agree with the particular utility company at a negotiable figure
that they would apply

~us.

Now, if a utility would acknowledge

say the life span of a pole was twenty years and the pole was five
years old obviously we would say a good rule there would be twentyfive percent deducted from the bill.
(Q)

On the basis that it lasted thirty-five years and

had a period of twenty years to go?

(A) No.

If the life span

was twenty years and the pole was five years old it would be a
period of fifteen years to go.
(Q)

A total life expectancy of twenty years?

(A) Twenty

years, yes.
(Q)

Is that where you would have an

understand~ng

with

certain utilities that they will use a twenty year depreciable
basis on the poles?

(A) No, sir.

with any utilities.

It is a voluntary act on their part.

(Q)

We do not have any understanding

Now, suppose you find one that claims the pole has

a life expectancy of thirty years?

(A) Then perhaps we would

negotiate with them on that.
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(Q)

necessarily.

You would try to reduce it down to twenty?

{A) Not

There could be other factors.
Generally, what is your rule of thumb?

(Q)

your life expectancy of utility poles?
I cannot tell you.

What is

(A) I am not an expert.

The only thing I can say is it would be based

on what information has been given to me by utilities, what their
guideline is.

{Q)

Twenty to thirty years and you are the expert who

settles them and what I am trying to find out is when do you settle
on the basis of a life expectancy of thirty years and when do you
settle on the basis of twenty years?

(A) The only thing I can say

in their billing if there is betterment and depreciation indicated
we usually go along with them.
(Q)

You mean if they give you some depreciation.

Do

you insist it shall be on a life expectancy based on twenty years
or thirty years?

That is what I am trying to get at.

(A) Well,

I would feel that the twenty years would be a good figure and under
certain circumstances perhaps thirty years would be a good figure.
Depreciation is not a matter of black and white.
(Q)

Because there are many factors that go into life

expectancy of this equipment?

(A) That is true.

There are some

factors.
(Q)

nine years old?

What do you do in the case of a pole that was thirty(A) With this billing from Niagara MohaWcthe pole

was installed in 1931 and the accident took place in 1970 I
believe it was so that adds up to about thirty-nine years.
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(Q)

Did that case go into suit

(A) It was settled.·

bill.

Of

was that settled?

This is not a litigated case.

It is their

We received it.

{Q)

Did the company tell you in that case that the pole

was not in good condition and they were going to replace it anyway?
(A)

They didn't say that.

I am certain if the pole was not ready

for replacement they certainly would not have allowed such a
depreciation allowance on it.
MR. ROSENBERGER:

That is all.

RE-DIRECT EXAMINATION
BY MR. MOON:

{Q)
billing.

Mr. Zimmer, you have referred to the Niagara Mohawk

I would like to put that in as an exhibit marked "Zimmer

Exhibit No. 1".

Mr. Rosenberger also asked you if you knew about

Virginia Electric and Power Company and I would like to put in
their billing as an exhibit marked "Zinnner Exhibit No. 2", if
you would identify the Virginia Electric and Power Company billing.
MR. ROSENBERGER:

I object to the Virginia

Electric and Power Company billing going in as an
exhibit because I did not ask him what their policy
was.

I asked him if he dealt with any other utility

in Virginia except the Appalachian Power Company and
he indicated he dealt with·Virginia Electric and
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Power Company and I would object to this on the
ground that what Virginia Electric and Power
Company does is not material to the question of
damages in this particular case.

MR. MOON:

You cross examined him about his

knowledge and I offer this as an exhibit to corroborate the fact that he does have knowledge.
(Q)

Go ahead and explain that billing.

(A)

I have

before me a billing of Virginia Electric and Power Company.

The

invoice is dated November 10, 1971.

It

The amount is $195.00.

was for a pole broken, located on Route 15, approximately three
miles south of

Go~donsville,

Virginia, on September 5, 1971.

Itemization of the billing in the case of the material was
for one forty foot-four CYP pole $57.00.

$7.00.

Labor $354.00. Meals

Equipment $35.00 and the total was $453.00.

credits with an asterisk $258.00.

The net charge was

Used life
$195~00.

The asterisk indicates that the poles broken was installed in
1941.

MR. MOON:

That is all.

RE-CROSS EXAMINATION
BY MR.. ROSENBERGER:

(Q)

old.

Mr. Zimmer, that shows the pole was thirty years

(A) Yes, sir.
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(Q)

What was the percentage of

d~preciation?

(A) I

haven't calculated it, Mr. Rosenberger.
(Q)

Looking at those figures roughly, Mr. Zimmer,

they would indicate to me that the depreciation allowed was a
little more than a half.
(Q)

(A)

Yes.

So then that would indicate that the life expectancy

of that particular pole was running anywhere from fifty to fiftyfive years, wouldn't it?

(A) I think the total amount was not based

on the pole itself, but also the 1 abor was· included in it and, of
course, the cost of labor exceeds definitely the value of the pole.
(Q)

You paid a little less than half of the total cost.

What was up on the top

(A) ~othiqg, sir.

of that first page?

The billing was small to fit an envelope.

The billing was re-

produced on a sheet of paper this size.
(Q)

Of course, this

thing~u

condition of the pole at all, does it?

MR. ROSENBERGER:

have does not show the
(A) No, sir, it does not.

That is all.

BY MR. MOON:
(Q)

Mr. Zimmer, has it been your experience that the

depreciation and betterment is allowed as to overtime labor, if
the job was done at overtime?
MR. ROSENBERGER:

Imject to the question as

leading.
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BY NR. MOON:
(Q)

What is the practice with regard to billings when

you receive a bill from a company for labor done on overtime?
(A) There is no betterment considered on the overtime labor
because it has been my experience from talking with various
utility representatives and through correspondence that the
labor for overtime was from being called to the scene of the
accident and normally they would not have incurred that overtime
expense.

BY MR. ROSENBERGER:
(Q)

What do you mean by betterment, Mr. Zimmer?

(A)

Betterment and depreciation are strictly accounting terms and
refer to items subject to betterment or being worn out due to
normal wear and tear, obsolescence.
(Q)

replacement?
(Q)

Isn't that also used in the accounting term as a
(A) If it is replaced with a new article.
Don't they also use the term repair when they are

putting back something?
(Q)

(A) Yes, sir.

Don't you know that the Highway Department in dealing

with utilities does not use the term "betterment" unless they are
able to transmit more electric current and increase load on the
line?

(A) I do not know.

I cannot speak for the Highway Department.

I know nothing of their procedure.
(Q)

You do know that the term "betterment" as you are

using it :s an accounting term that different accountants use
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it to mean different things?
(Q)

{A) There could be that possibility.

When you use the term ''betterment" are you using it

like an accountant or as an adjuster paying the claim?
you mean by betterment?

What do

(A) Betterment to me means replacing

with a new item an item that is worn out or partly worn out.

For

example, if you have an automobile tire on your automobile or a
battery.

Tires and batteries do not last except for a certain

mileage or time.

If it is a tire you have to replace that tire.

Then it is only .right to allow for depreciation on the tire.

With

normal use of an automobile the battery will have to be replaced.
They do not last a lifetime.
(Q)

mobiles?

Do you have any depreciation on windshields of auto-

(A) On windshields, no sir.
(Q)

Actually in your example of a tire you can see the

wear and tear on that and you have no way of replacing any particular
part of that tire like the power company that keeps its transmission
lines up to date and are doing a good job.

That is an operating

system and not any particular part of it that is worn out or it
wouldn't be there.

Don't you realize that fact?

(A) I might dis-

agree with that, Mr. Rosenberger, because in my personal experience
today I came by a pole and this pole had.all the appearances of a
pole just ready to come down.

It had many marks of the spikes

from I imagine workmen going up and down the pole.

Pieces of

wood had chipped out and one piece was gone which I estimated
to be about twelve inches, and I am suprised that that pole is
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still standing today.

Ncr~,

obviously that pole has been there

for quite some time and has had an awful lot of work done on it.
(Q)

had been there.
wear.

You couldn't tell from looking at it how long it
(A) I can only say it had had an awful lot of

Now, you can have the pole sitting there for twenty years

and individuals coming down this pole for a lot of various reasons
can cause that pole to wear faster than a pole the same age that
has no work done on it.
(Q)

about:

What is the diameter of the pole you are talking

(A) I would estimate that pole was six to eight inches

in diameter.
(Q)

I believe you agreed that you were not an expert

in the operation of a transmission
go into the power line·.

c~mpany

and various parts that

(A) That is true, but I can also see a

condition of a pole by merely looking at it.
(Q)

And you think that the spikes the men use to climb

the pole is the sort of thing that renders them so that they
have to be taken down?
(Q)

(A) It could, in my opinion.

The way you used the word ''bettennent" that could

mean also a replacement.

In other words, if I had a crossarm

that had been weathered and was slanting a little bit because
the bolts were loose and it was loose on the pole and I put
another one up there that would be a replacement for that other
crossarm, wouldn't it?

It would be a repair to the line.

(A) I

would say so.
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(Q)

But as far as transmitting electricity and doing the

job you couldn't say that it had bettered the system, could you?
(A) It would better the system from the point of the materials
put up.

It was a new part.

Anything new is better than an old

part.
(Q)

If the system was operating adequately with that

particular crossarm that was slanting some but still doing the
job?

(A) It may be doing the job but if you had to replace that

over a period of time you would have normal wear and tear even
due to the elements.
(Q)

They do not last forever.

So that wouid be a repair rather than a betterment.

(A) I would say you would repair it but also I would say it would
be a betterment involved.
(Q)

Don't you realize that other parts of the system

could carry the transmission without being dependent on that
particular

pa~t?

(A) That I can't answer.

MR. ROSENBERGER:

That is all.

BY MR. MOON:
(Q)

Do you authorize the Notary to sign your name to

your deposition after it has been typed and do you waive your
right to read and inspect it before it is filed?
MR. ROSENBERGER:

(A) Yes.

I will stipulate that he may

do so.
AND FUR'mER THIS DEPONENT

SAI'IH NOT.
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MR. MOON:

If there is evidence from Appalachian

that poles last from one year to forty years I am
assuming that the ones that last only one year is
not because it rotted or the woodpeckers ate it up
in a year but it had some accidental damage such as
being struck by an automobile or lightning or some
other factor.

The only other evidence I would have

would be from Kerr-McGehee Company that sells these
poles and the evidence would be that the average life
expectancy of a telphone pole or an electric power
pole is about thirty-five years and this depends on
the location of the pole

1

and that if it is was in a

humid State it would be about five to ten years
shorter than the thirty-five years, and that in a
dry State it would be longer than thirty-five years.
The testimony would be that the State of Virginia
would be considered a State that would not be a
dry State but would not be a very humid State. ·Other
similar testimony would be from a Mr. Edward Noyers
who is an employee of Koppers Company and 1 would
expect him to testify that the average life expectancy
of a pole such as this would be approximately thirtyfive to forty years.
thing.

Also I want to ask one other

I am not sure it is in the record.
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MR. ROSENBERGER:
that.

Excuse me.

Let me respond to

It is my recollection of the testimony in the

cases that it has been our experience that some poles
have gone a year and others have gone up to forty
years, but because of the indeterminate life expectancy
we do not depreciate them on any definite basis.

We

are willing to accept your statement as to what they
would say, modified by the fact that we understand
that Koppers say that their poles will last a minimum
of thirty-five to forty years.

That is what I under-

stand them to say.

MR. MOON:

I will accept that.

That is what I

learned from Koppers.

MR. ROSENBERGER:

Then it is my understanding

that does not take into consideration the care that
various companies give to the poles after they have
been installed or the treatment that the companies
give them after they receive them from Koppers before
they are installed.

MR. MOON:
I

We will accept that.

I don't say that he doesn't say that.

will say that was not discussed.

It may or may not

be.
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Another thing, in one case you all were to
give me the date of the installation of the pole.
Another thing is that the State Corporation
Conunission asses·ses all of Appalachian's property
for the purposes of local taxes and that this is done
on the basis of an across-the-board basis.
standing is it is eighty percent.

My under-

It is not assessed

at one hundred percent of the value but assessed at
eighty percent across-the-board rather than trying
to determine what property has depreciated ninety
percent and what property has depreciated one percent.
Not just Appalachian, but all utility companies are
taxed at a rate of eighty percent to take in depreciation and whatever factors that may occur.
MR. ROSENBERGER:
MR. MOON:
whole.

Not on individual items.

No, they do the whole system as a

I just want to put that in the record.

I

think it is a recognition.
MR. ROSENBERGER:
by

I want to say that the taxes

the State Corporation Commission is not relevant

to the issue of damages in this case.
MR. MOON:

This is all of the evidence which

the defendants wish to offer.
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M. E. McCRARY, JR., being first duly sworn by the
Notary, deposes and says as follows:
DIRECT EXAMINATION
BY MR. ROSENBERGER:
(Q)

Will you state the manner in which the State

Corporation Commission assesses for taxation purposes the
Appalachian Power Company's system?

(A) The State Corporation

Commission assesses all public utility properties rather than
having a property subject to local taxation by individual
taxes, and in setting the value they assess all property at
forty percent of the market value, forty percent of the market
value, and as I understand, the market value is approximately
eighty percent of the book value.

This results in a Statewide

ratio of forty percent for the assessment value of taxation.
Local tax rates will apply to the forty percent to come up with
a tax for each district.
(Q)

Does Appalachian Power Company carry the cost of

each pole or each individual item or does it carry it in the
capital account a; the value of the system?

(A) We carry it in

the capital account as the value of the system.
CROSS EXAMINATION
BY MR. MOON:
(Q)

I think it is eighty percent of the original cost.

Is that correct?

(A) Yes.
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(Q)

Are you familiar with the schedule of tariffs

approved by the State Corporation

'I

Co~ssion·

(A) Generally,

yes.
(Q)

First, is there anything in the tariffs to dictate

how you should charge for pole damage?

(A) The prescribed tariff

only applies to the electric service sold by the company.
(Q)

The State Corporation Commission does not set the

manner in which you would bill someone who had damaged your pole?
(A)

No, they do not specifically require that.
(Q)

That is considered a matter of your personal property

and you don't have to account to the State Corporation Commission
for damage to.your property.
the procedure.

(A) It is our prerogative to set

The State Corporation Commission periodically

reviews all our accounting records.
(Q)

But the tariffs that are filed with the State Corpora-

tion Commission you don't file anything with the State Corporation
Commission which says

'~e

are not going to allow betterment or

depreciation when someone damages our pole".
you can go back to that says that.

There is no document

(A) No prescribed tariff or

procedure which outlines our method of billing for a pole that
has been damaged.
BY MR. ROSENBERGER:
(Q)

Mr. McCrary, even though they do not prescribe

any specific tariff. or accounting procedures, actually the
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accounting procedures which you have followed in these seven
cases have you followed that same procedure in other cases?
(A) Yes, sir.
(Q) And has the State Corporation Commission in checking

your records approved that procedure?
MR. MOON:

I object unless he knows they have

actually considered it and approved it.
unders~anding

It is my

that they are not concerned with how
•.

!

Appalachian recovers damage to its own private
property. They control Appalachian so far as it
deals with its customers.

If he knows that they

have actually considered this and come up with
some decision like if the State Corporation
Commission sat down and discussed whether or not
they are charging property.
BY MR.. ROSENBERGER:

(Q)

You are dealing with customers when you are making

a billing for work done.

My question is

~as

the State Corporation

Commission had an opportunity to review theee accounting procedures,
and if so, have they approved them?

(A) Well, the State Corporation

Commission is primarily charged with reviewing the accounting
records and the effect of the accounting to the customer.
damage is inflicted on a system it ls

eith~r

Where

paid for through a

billing to an outside party or it is recovered through our tariffs,
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the sales to our customers.

Therefore the State Corporation

Commission is concerned as to whether we recover from outside
parties because if we do not in fact.recover·from them this
means that our customers have to pay for·the damage inflicted
on the

system.
(Q)

Mr. McCrary, are you

famil~ar

;:with the treatment

the poles get after you buy them say from Koppers Company?

(A) Yes,

I am familiar with it.

(Q)

get them?

Will you tell us what is done to them after you

(A) Well, we perform periodically what we call ground

line treatment of poles.

A ground line treatment of poles is

where we dig away the earth surrounding the pole and put an
impregnated blanket impregnated with decay preventatives around
the base of the pole which will extend the life expectancy at
the ground line of the pole.
(Q)

Now, do you do anything tothe pole before you

install it after you receive it from Koppers?

(A) No. At the

time we receive it it has been impregnated with materials for
preservative purposes.
(Q)

Do you waive your right to read, inspect and

sign your deposition after it is written up and do you authorize
the Court Reporter to sign your name to it?
MR. ROSENBERGER:

(A) Yes, I do.

It is stipulated and agreed

he may do so?
MR. MOON:

Yes.

AND FURTHER '111IS DEPONENT SAITH NOT.
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J. B. WRIGHT, being first duly sworn by the Notary,
deposes and says as follows:

DIRECT EXAMINATION
BY MR. ROSENBERGER:
(Q)

You are J. B. Wright and you are employed by Appala-

chian Power Company.

(A) Yes.

(Q)

What is your job?

(A) Land supervisor, Lynchburg

(Q)

Will you tell us what your company does after

Division.

receiving a power line pole from the Koppers Company or any
other supplier?

(A) If it is a new pole we don't do anything at

that particular time with it other than to install it.
(Q)

Before you insmll it do you inspect it to see if

it has been treated in any way?
(Q)

(A) We give it visual inspection.

What is it supposed to have been treated by?

(A)

With a creosote compound or similar specified material that
will meet a specification that our company puts out for preservatives
for the pole.
(Q)

Do different companies have different specifications

for preservatives on the poles?
(Q)

(A) I couldn't say, Mr. Rosenberger.

After you have installed the pole what is your

practice in checking your line and your pole?
them?

What do you do for

(A) We make routine inspections as we work in normal service
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from day-to-day jobs.
it.

When we find a defect we try to correct

If the pole is defective and in our judgment needs replace-

ment we will replace it.

If the life can be extended by doing

ground line treatment on it we will do this.

We will take what-

ever action is needed after we discover this.
(Q)

As a matter of policy do you check them and give

them ground line treatment?

(A) We have a policy, yes, of checking

ten percent each year.
(Q)

In other words, you put this around the poles on

the basis of ten percent of all of them each year.
cent of the total number of poles each year.

(A) Ten per-

We inspect them

and we give them this additional treatment if it is needed at the
time.
CROSS EXAMINATION
BY MR. MOON:
(Q) You testified I believe from your experience with

poles the life span is from one to forty years.
(Q)

(A) I believe so.

What would account for the shortened life of a pole?

(A) The things we are talking about.

Cars injure them.

In addition

to that we have other damage from woodpeckers and from the elements,
windstorms and lightning.
(Q)

Where a pole has to be replaced because it has been

there a long time I take it people say they last thirty-five to

69.

forty years.

Over the years they are subjected to the elements

to the extent that they have to be replaced.
(Q)

(A) Yes.

How long do most poles last in general?

Do

you

think most poles last thirty-five to forty years or do most of
them last only one to five years?
that.

(A) I have made no study of

I really couldn't tell you.

I know from personal

experience I have run into poles that lasted only one year and
I have also seen some that lasted as long as forty years.
(Q)

As a general rule the poles last at least twenty

(A) They possibly do.

years, don't they?

I don't have any facts

on which to base a statement that twenty is correct.

MR. MOON:

I have no other questions.

BY MR. ROSENBERGER:
(Q)

Do

you waive your right to read, inspect and sign

your deposition after it is written up and do you authorize the
Court Reporter to sign your name to it?

MR. ROSENBERGER:

(A) I do.

Is it stipulated and agreed

that he may do so?
MR. MOON:

Yes.

AND FURTHER 'miS DEPONENT SAITH NOT.
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l.F.T'I"ER OPINION OF HONORABlE WILLIAM W. SWEENEY, .nJDGE,

114-TED DECEMBER 7, 1972

Re: Appalachian Power Company, Plaintiff
v.
George Glenn Beard, Defendant.

In addition to the captioned case there are six other
cases, all involving the same issue, now pending in the Lynchburg
Circuit Court.

Some of these cases were removed or transferred

to this Court from other jurisdictions for the convenience of
all parties i,volved.

The ruling herein applies to all cases.

Appalachian has filed a motion for summary judgment in
each case.

In the captioned case, the Court heard testimony and

argument of counsel on April 28, 1972.

Also, at that time the

Court reviewed copies of opinions from several other State courts
in Virginia, in whichauthorities were cited and rulings were made
in favor of Appalachian on the identical issue now before the Court the method of figuring damages to the Appalachian poles damaged
by tort-feasors.

In addition, it is my recollection that the

Virginia Supreme Court, by denial of a writ, has passed on this
issue.

On October 30, 1972, certain depesitions were taken and

filed.
I have reviewed the depositions of Mr. Zimmer, Mr. McCrary
and Mr. Wright and I have reviewed the authorities presented to me
at the hearing in April.

I can see no need for my restating the

authorities previously argued before the Court.
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Rased upon the evidence and the Virginia law, I sustain
the position of Appalachian Power Company in all of the cases.

It

is my understanding that the amount of the judgment in each case
is a matter of calculation as to which there is no issue in view
of my ruling.
Counsel for Appalachian will prepare the_ necessary order.

72.

JUDGMENT ORDER OF DECEMBER 13, 1972, IN THE CASE OF APPALACHIAN
POWER COMPANY

V.

ROBERT OSWALD YOUNGER

This day came the parties, by their attorneys, and the
plaintiff having filed its motion for summary judgment, pursuant
to Rule 3:18 of the Rules of the Supreme Court of Virginia, the
parties being at issue, and the Court being of opinion that there
is no material fact genuinely in dispute, and the Court being of
the further opinion that the admissions and the evidence heard by
the Court show that the plaintiff is entided to judgment, and
it appearing to the Court proper in all respects so to do, for
the reasons stated in the opinion dated December 7, 1972, which
is filed herewith and made a part of the record in this action,
it is

cons~dered

by the Court that the plaintiff recover of the

defendant the sum of $625.69, with interest thereon from November
23, 1971, until paid, and its costs in this behalf expended,
and defendant, by his attorney, duly objects and excepts.
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JUDGMENT ORDER OF IECEMBER 13, 1972, IN 'IRE CASE OF APPALACHIAN
POWER COMPANY

V.

ANDREW LYLE PADGETT

This day came the parties, by their attorneys, and the
plaintiff having filed its motion for summary judgment, pursuant
to Rule 3:18 of the Rules of the Supreme Court of Virginia, the
parties being at issue, and the Court being of opinion that there
is no material fact genuinely in dispute) and the Court being of
the further opinion that the admissions and the evidence heard
by the Court show that the plaintiff is entitled to judgment,
and it appearing to the Court proper in all respects so to do,
for the reasons stated in the opinion dated December 7, 1972,
which is filed herewith and made a part of the record in this
action, it is considered by the Court that the plaintiff recover
of the defendant the sum of $310.42, with interest thereon. from
December 31, 1971, until paid, and its costs in this behalf expended, and the defendant, by his attorney, duly objects and excepts.

74.

JUDGMENT OR IER OF DECEMBER 13, 197 2, IN TilE CASE OF APPALACHIAN
POWER COMPANY

V.

GENE ·MONROE SEAMSTER, JR.

This day came the parties, by their attorneys, and the
plaintiff having filed its motion for summary judgment, pursuant
to Rule 3:18 of the Rules of the Supreme Court of Virginia, the
parties being at issue, and the Court· being of opinion that there
is no material fact genuinely in dispute, and the Court being of
the further opinion that the admissions and the evidence heard by
the Court show that the plaintiff is entitled to judgment, and it
appearing

to~e

Court proper in all respects so to do, for the

reasons stated in the opinion dated December 7, 1972, which is
filed herewith and made· a part of the record in this action, it
is considered by the Court that the plaintiff recover of the
defencant the sum of $547.92, with interest thereon from December
24, 1971, until paid, and its costs in thi~ behalf exper.ded and

defendant, by his attorney, duly objects and excepts.
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JUDG~lliNT ORDE~

OF DECEMBER 13, 1972, IN THE CASE OF APPALACHIAN

POWER COMPANY

V.

RALPH MORTON MORRIS

This day came the parties, by their attorneys, and the
plaintiff having filed its motion for summary judgment, pursuant
to Rule 3:18 of the Rule3 of the Supreme

.Cou~t

of Virginia, the

parties being at issue, and the Court being of opinion that there
is no material fact genuinely in dispute, and the Court being of
the further opinion that the admissions and the evidence heard
by the Court show that the plaintiff is entitled to judgment, and
it appearing to the Court proper in all respects so to do, for
the reasons stated in the opinion dated December 7, 1972, which
is filed herewith and made a part of the record in this action,
it is considered by the Court that the plaintiff recover of the
defendant the sum of $356.60, with interest thereon from November

23, 1971, until paid, and its costs in this. behalf expended, and
the defendant, by his attorney, duly objects and excepts.
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NOTICE OF APPEAL AND ASSIGNMENT

OF ERROR FILED FEBRUARY 2, 1973

IN THE CASE OF APPALACHIAN POWER COMPANY

V.

ROBERT

OSWALD YOUNGER

The defendant, Robert Oswald Younger, by counsel hereby
gives notice pursuant to tbe provisions of Section 4 of Rule 5:1
of the Rules of the

Supre~e

Court of Virginia, of his appeal from

the judgment entered for the plaintiff in the above action on
the 13th day of December, 1972.
The defendant, Robert Oswald Younger, assigns the
following error to said judgment:
The error of the Court in granting summary
judgment to the plaintiff.
A transcript of the evidence and other incidents of the
case is to be hereafter filed.
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NOTICE OF APPEAL AND ASSIGNMENT OF ERROR FILED FEBRUARY 2, 1973
IN THE CASE OF APPALACHIAN POWER COMPANY

V. ANDREW

LYLE PADGETT
The defendant, Andrew Lyle

P~dgett,

by counsel hereby

gives notice pursuant to the provisions of Section 4 of Rule 5:1
of the Rules of the Supreme Court of Virginia, of his appeal from
the judgment entered for the plaintiff in the above action on
the 13th day of December, 1972.
The defendant, Andrew Lyle Padgett, assigns the
following error to said judgment:
The error of the Court in granting summary
judgment to the plaintiff.
A

transc~ipt

of the evidence and other incidents of the

case is to be hereafter filed.
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NOTICE OF APPEAL AND ASSIGNMENT OF ERROR FILED FEBRUARY 2, 1973

IN 'mE CASE OF APPALACHIAN POWER COMPANY

V.

GENE M.

SEAMSTER, JR.

The defendant, Gene M. Seamster, Jr., by counsel hereby
gives notice pursuant to the provisions of .Section 4 of Rule 5:1
of the Rules of the Supreme Court of Virginia, of his appeal from
the judgment entered for the plaintiff in the above action on
the 13th day of December, 1972.
The defendant, Gene M. Seamster, Jr., assigns the
following error to said judgment:
The error of the Court in granting summary
judgme.nt to the plaintiff.
A transcript of the evidence and other incidents of the
case is to be hereafter filed.
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NOTICE OF APPEAL AND ASSIGNMENT OF ERROR FILED FEBRUARY 2, 1973
IN THE CASE OF APPALACHIAN POWER COMPANY

V.

RALPH

MORTON MORRIS

The defendant, Ralph Morton Morris, by counsel hereby
gives notice pursuant to the provisions of Section 4 of Rule 5:1
of the Rules of the Supreme Court of Virginia, of his appeal from
the judgment entered for the plaintiff in the above action on
the 13th day of December, 1972.
The defendant, Ralph Morton Morris, assigns the
following error to said judgment:
The error of the Court in granting summary
judgment to the plaintiff.
A transcript of the evidence and other incidents of the
case is to be hereafter filed.
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