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V .I R G I N I A :· 

IN THE CIRCUIT COURT .OF_ FAIRFAX COUNTY 

JANET FARLEY ) 
4017 Majestic Lane ) 
Fairfax, Virginia ) 

Plaintiff ) 

vs. 

OLAND E. GOODE, D.D.S. 
72,57 Maple Pla~e . 
nnandal~, Virginia 

. ) 

)' 
) . 

). 

AT IAW NO. 3813·7 

Defendant . __ --'-_ _1_ _________ _ 

MOTION FOR JUDGMENT 

COMES NOW the Plainti~f, Janet Farley, and moves this 

onorable court for judgment ·against the Defendant,· Roland E. GOode 

n·the amount and on the grounds hereinaf~er set· forth. 

i. At all times pertinent hereto, Defendant was a 

entist practicing in the state of Virg_inia, ~nd holding himself 

Ut to the-public as a competent, q~alified and skilled dentist, 

pecializing in t~e diagnosis and treatment of cases involving 

eeth, gums,·- and extractions of teeth: that Defendant was engaged 

·n such practice at 7257 Maple Place Anriandaie, Fairfax County, 

irginia. 

2. That approximately fifteen years ago, Plaintiff 

ngaged the services of Defendant for the care and treatment of 

er teeth and gums and for treatment as long as might be necessary 

nd continued to see Defendant for prop~r care and treatment of 

er teeth and gums up to August, 1976: said Defendant accepted 
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aid professional employment and impiiedly agreed to exercise and 

se. a high ~eg.~~e of special;ze_fi...~9_fessio~al skill and car_~_ in 

the examination, care and treatment of her teeth and in the 

necessary treatment·therea£ter. 

3. Through the course ~f said relationship, Defendant 

performed certain examinations and treated Plaintiff: but due 

to his negligence, failed to properly examine, diagno_se·, and 

treat her for a periodontal disease of her teeth and gums which 

occurred over a period of time: he extracted a tooth on 

August 23, 1976 which could and should have been saved: he failed 

to take proper.notice of Plaintiff's _complaints, and he failed 

to J?revent or curta~l the periodonta-l disease which she now has; 

he failed to exe.rcise reason~ble skill, diligence and care, 

ordinarily exercised by members of the dental profession in this 

and similar localities in the .same and general line of practice. 

4. Defendant was negligent and careless and departed 

from the standards of care aforesaid with the plain disregard of. 

the rights of Plaintiff, and with an almost wanton indifference 

to the obligations owed to Plaintiff. 

5. As the sole and proximate result of such negligence, 

qarelessness and departure from standards of· care aforesaid, 

Plaintiff was caused to suffer great and excruciating pain and 

mental anguish; was unable to go about her business, thereby 

losing income fr<;>m her employment; was unable to properly and 

comfortably attend, conduct and engage in her personal affairs: 

has incurred, and will inthe future, incur doctors•, hospital 

·and related bills in an effort to contract and be treated and 
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cured of her periodontal disease. 

WHEREFORE, Plaintiff moves for judgment against the 

Defendant in the sum of one Hundre~ Fifty·Thousant Dollars 

($150,000.00), along w~th .her c::osts. · 

/s/ Janet Farley, by counsel 
JANET ·FARLEY 

A. Albert Balavage 
Counsel for Plaintiff 

PLEA OF THE STATUTE OF LIMITAT-IONS 
. . 

COMES NOW defendant, by counsel,. and files this his 

Plea of the Statute of Limitations based on the following: 
. ·. 

1. The plaintiff's claims are barred by the two-year 

statute of limitations. 

WHEREFORE, these premises considered, defendant prays 

that this case be dismissed with prejudice. 

. . 

/s/ Roland E. Goode 
·Rola:rid· E. Goode 
by counsel 

ANSWER AND GROUNDS OF DEFENSE 

COMES NOW defendant, by counsel, and for his Answer 

and Grounds to the Motion for JUdgment previously exhibited 

against him does· state and allege as follows: 

1. The defendant denies as phrased the allegations 

of the first numbered paragraph of the plaintiff's Motion for 

Judgment. 

2. The defendant denies as. phrased the allegations 

of the second numbered paragraph of plaintiff's Motion for 

JUdgment. 
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3. The defendant denies the allegations of the third 

numbered paragraph of plaintiff's Motion for Judgment 

4. 'rhe defendant den~es the allegations of the fourth 

numbered paragraph of plaintiffis Motion fo~_qudgmen:t. 

s. The defend~nt denies the· allegations of the fifth 

numbered paragraph of plaintiff's MOtion for Judgment. 

AND NOW having fully answered plainiff's Motion for 

Judgment, and by way of further answer thereto, defendant 

·alleges the defenses of the expiration of the bodily injury 

statute of limitations, contributory negligence, and assumption 

of the risk. Furthermore, he expressly reserves the right 

to amend his responsive pleadings as further information 

comes to his attention through the discovery process. 

AND NOW having fully answered plaintiff's Motion for 

Judgment, the defendant prays that the same be dismissed 

and that he may have· his costs on his behalf expended. · 

SLENKER, BRANDT, JENNINGS & 0 1 NEAL 
By: /s/ John J. Brandt 

Counsel for Defendant 
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VIRGINIA: 

IN THE CiltCUIT COURT FOR .THE COUNTY OF .FAIRFAX 

- - - - - - - - - ~ - - - - - - X 
• • 

JANET FARLEY, . . 
Plaintiff, 

vs. 

. . 
: 
: AT LAW NO. 38137 · 
I 

ROLAND E. GOODE I • . 
Defendant. 

.. . 
. . .. . 

~ 

- - - - - - -· - - - - X 

Fairfax, Virginia 

Tuesday, June 7i 1977 

The trial commenced at lo:oo o'clock a.m.· 

'rHE HONORABLE LEWIS D. MORRIS • and a jury. 

APPEARANCES: 

ALBERT·A. BALAVAGE, Esq., 10560 Main Street, 
Fairfax, Virqinia 2203.0, Counsel for the· 
PlibtlUf. 

JOHN J. BRANDT, Esq., Slenker, Branqt, Jennings 
and O'ti!eal~ 2936 Chain Bridge Road, Oa~ton, 
Virginia 22124, counsel for the Defendant. 
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1 P R 0 C E E D I N G S 
_. _________ _ 

* * * * * * * * * * * * * * * * * * * * * 
3 THE COURT: Call your first witness. 

4· MRo BALAVAGE: Call. Mrso Farleyo 

5 Whereupon, 

6 JANET FARLEY, 

7 was called as a witness by and in h~r own behalf; and; 

8 having been previously duly sworn, was examined-aDd 

9 testified as follows: 

10 DIRECT EXAMINATION 

11 BY MR. BALAVAGEa 

12 Q Will you state your .name please? 

13 A ·Janet Farley. 

14 0 And I think we are going to need you to speak up 

15 just a little bit so we can hear you bai:k hereo 

16 A My_ name is Janet Farley. 

17 THE COURT: Every meiiiber of the jury haa to . hear. 
.. . 

18 I have to hear and the defendant has to hear you. Talk to 

19 

20 

21 

22 

23 

Mr. Baiavage .• 
. . 

THE WITNESS: Janet Farley. 

BY MR. BALAVAGE: 

Q Where do you live? 

A 401 Southern Majestic Lane, Fairfax. 

DEO REPORTING 
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1 Q And what kind of w~rk do you do? 

2 A I'm a cle.rk typist .for the County Environmental 

3 Management. 

4 Q Mrs. Parle~, did there come a time -- did there 

5 come a time when· yo\1 became a patient of Dr. Roland Goode, 

6 the defendant ·in this case? 

7 A Yes. 

8 Q When was that approXimately? 

9 A Approximately 65, 66, somew~ere. 

10 Q Now do you have·any recollection as to why y~u 

11 went to see Dr. Goode back in that period of time? 

A We chose Dr. Goode as a family dentist. 

13 0 All, right. during the period of time up till 1969, 

14 did you have any work done by Dr. Goode on your ·teeth? 

15 A ·To 1969? 

16 Q Yes. 

17 A Yes, he capped. 

18 Q And will you tell the jury briefly what kind of 

.19 work he did on your teeth; what it was he capped? 

20 A Capped 12 teeth, my upper teeth, 12 teeth, four 

21 on the bottom. 

22 Q Now were these individual caps or were they what 

23 I micjht call a bridge cap? 

DEO REPORTING 
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·2 

A 

·Q 

5 

They.'re all together. ~hey are capped together. 

After or. GoOde -- by the· way, approximately what 

3 did Dr. Goode charge for that capping job? 

4 A It was ~omewhere in the area of·$2000. 

5 Q After Dr. Goode had performed that dental work for 

6 you, When was it. you next saW him, .tha_t yOU next. called to 

7 his office? 

8 A It wa·s 1972, I believe it was. 

9 Q Can you· reme~r what that was for? 

10 .. A Well, Dr. Goode would check my teeth and the 

11 hygienist would clean my teeth.· 

12 Q Now in 1972 qoing back to when Dr. Goode 

13 concluded his capping work that you have'told.us about, did 
• .. 

14 Dr. Goode qive you any instrttctioris whatsoever in so far as 

15 dental hygiene is conce~ned? 

16 A He did not. 

17 Q Did you at. ~at time know anything about 

18 . periodonuai disease or anything 'oonnected with it? 

19 A I did not. 

20 
Q When you saw Dr. Goode ~n 1972, are you able to 

21 tell us how many times you saw him in that year? I believe . 

22 he has a chart here that furnishes 

23 A (Interposing) I don't know if it was once or twice 

DEO REPORTING 
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1· in 72 that I saw Dr. Goode. 

2 Q All right. In 1972 .. when you saw Dr. Goode for 

3 whatever purpose it .was, were you given any instructions on 

4 dental hygiene? 

A I was not. I was told tQ brush ~ teeth very 

6 li9htly with a really soft brush because my teeth are capped 

7 in plastic, so that the plastic would n~t wear off, were the 

8 instructions I was ever given by Dr. Goode or hia byqienist. 

9 Q Did you. have occasion for whatever reas~or it~.aay 

. 10 have been to call on Dr. Goode in 1973? 

11 

12 

13· 

. 14 

15 

16 

17 

18 

A I did go to Dr. Go~e in 7 3. I went to Dr. Goode 

several-times becau~e i was concerned because the caps were 

wearinq _o~-~ and :the gold underneath was .showing and I would 

qo to him and ask him if he c()uld grind. it down· ,so the .gold 

would not show. 

Q Did·he do that sort of work? 

A He did that several times. 

Q Did he also during the cpurse of these treatments 

19 on these caps do any what they. call painting -to your know-

20 ledge? 

21 A That was about three or _four years later he ~id 

22 suggest after he had ground the gold off several times that 

23 he would try to paint over the·capa and he did paint three 

DEO REPORTING 
931-3434. 
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1 teeth over but that didn't stay on. 

2 Q In 197 3 when you saw Dr. Good:e for -- as many 

s times aa you did and for whatever reason which we will 

4 later shaw the jury how many time·a you saw him ·by Chart, 

5 did he in 1973 ever gi~·you instructions on the care, dental 

6 hygiene care? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

·16 

17 

18 

19 

20 

21 

22 

A Be did not. 

Q I believe you indicated to the jury-- state~·to 

the jury that up to the ye~r of 1973 you may have seen him. 

for a cleaning and checking either·once or possibly ~re, 

is th•t correct? 

A Yes. 

Q . During that time would you tell the jurY briefly 

'what that routine was, .who dj.(f the clflanin<i) \fho talked to 

· you, who did what? 

A Well I would go to Dr. Goode's office and his 

hygienist would take me into her office and clea~ ~ teeth 

and scrape some and palish mY teeth but dental floss was 

never used on the teeth that are crowned and then Dr. Goode 

would come in and look at. my mouth and say everything looks 

fine. 

.Q Up to that time did Dr. GOode ever conduct a 

23 probing examination of yotir teeth? 

DEO REPORTING 
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1 . A . Dr • Goode did not,)pz:o~e my mouth at all. 

2 Q Did you see Dr. ,GoOde in ·19_74? 

3 A Yes, I did. 

4 Q Are you able to tell us what the -- the last 

5 month in 1974 was that you saw Dr. ,GOode? 

6 A I believe it was November. 

7 Q And did you see him once or twice? 

8 A Twice I think. 

9 Q All right, now in Nov8mber of 1974 again did 

-1o Dr. Goode give you any instructions on dental hycjiene? 

11 A NO 1 the only thing he told me was not to brush my 

12 

13 

14 

teeth hard, to brus~ them.very liqhtly so the caps would not 

wear Off, the plastic wOUld not wear off. 

Q In November of 1974 did.Dr. GoOde conduct a probe 

15 examination Of your Jl\OUth? 

16 A No, he did not. 

17 Q In 1974 -- when in ·Novilmber of 1974 when you saw 

18 Dr. Goode did you relate.to him any problems that you were-

19 having with your teeth? 

20 A Well I did ask Dr. Goode -- I was having some 

21 bleeding, you know, when I WOuld brush my teeth they would 

22 bleed and I asked him but-he just said that i~ nothing to 

23 worry about; your teeth are in qood shape, your teeth will 

DEO REPORTING 
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1 last a lifetime· because they have been ~apped. 

2 

3 

4 

5 

6 

7. 

8 

9 

10 

11 

12 

13 

14 

15 

i6 

17 

18 

19 

20 

21 

22 

23 

0 Did . yOu have any conve~sation with Dr. Goode inao-

far as the stability of you~ teeth were concarn•d during_ that 

November visit? 

A I did mention to Dr. Goode that there were teeth 

in the .lOWer right SeCtion tha·t Wflre lOOSe and he jUSt didn It 

give me a direct answer and I assumed beeause my teeth were . . . 
. . 

cappad that this was causing the looseness. I had no idea. 

Q The teeth that you mentioned to Dr • Goode that were. 

loose in 1974, in Novemb$r of 1974, were any of those t~th 

8ubs~ent1y later puiled? 

A One t~oth was pulled. 

Q And \fheri was·. that pulled?· 

A In 1976. 

0 By whom? 

A By Dr. Goode. 

Q In· ·Nov~r of. 1974, in that period of time, do you 

have a recollection as ·to whether or not you wer~·havinq any 

spacing problems in your teeth? 

A I noticed that the two teeth in the front were 

spreading apart but I had no idea what was causing it. I 

did ask Dr. Goode but he didn't explain it to me at all. He 

just --

DEO REPORTING 
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1 Q (Intecposing). · Did you •ee. Dr~ Goode at all in 

2 1975? 

3 A I don't believe I saw nr. Goode in 75. I did in · 

4 76. 

5 Q NOw did you see Dr. Goode in 1976? 

6 A Yes, I did. 

7 Q Arid can you tell .. us the month, the·{.f~rst month· you 

8 ~iqht have seen him in 1976? 

9 A I betieve I went to hini.inMarch. 

10 Q March of 76? 

11 A Yes. 

12 MR• BALAVA~: I.f you ~ill indUlge me for just one 

13 minute, Your lionor. 

14 BY MR. BALAVAGE: 

15 0 Dr. Goode's records show that -- indicate at least 

16 to the bes~ of our interpr~tation of what· he had written that 

17 there was a check in March 31 of 1976. Do you have a 

18 recollection of.being in his office? 

19 A 

20 Q 

21 you have 

22 A 

23 Q 

Yes, I remember being in his office. 

In March of 197 in that March of 1976 visit, 

any loose teeth? 

Yes, I did. 

Did anybody in that office make any reference to 

OEO REPORTING 
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lf . 
1 .the tooth that was ptilied in August of 1976? 

2 A No. 

3 Q Do you know·if Dr. Goode·examined you in March 31 

4 of 1976? Do you have a. recoilection of that? 

5 A I don't know if he examined my mouth, no. 

6 Q His records indicate, check. oo· you know if he 

7 checked anything or not? 

8 A Unless he was check.in·g the: fillings,. t:he gold tha~ 

9 was sho'Winq then. 

10 0 Was anything said to you by Dr·. Goode in March of 

11 1976 insofar as you pOtentially having the peri~dontal 

12 ·disease that you now have? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A No, he did not. 

Q Up to that peri6d of time, Mrs. Parley, did Dr. 

Goode ever for all the time he treated you for the various 

visits you have toid us .about, did· he ever say to you any~· 

til~ng aboUt:l~ iperiodontal ·disease? 

A No. 

Q Did he ever refer you to a periodontist for 

treatment? 

A He did not refer me to a periodontist. 

Q Dr. Goode's.records indicate that he saw you again 

on May 18 of 1976 for certain work. Do you have a recollectio~ 

DEO REPORTING 
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1 of that? I believe it was filling work• 

2 A I went several times in.76. 

3 Q His records also indicate that you werec~.at his 

4 office in June of 1976. 

·5 A That was for a sma~l fillinq on a lower right tooth. 

6 which was next to the. tooth that was pulled. 

7 0 Now his records also indicate that you -- that you 

8 were in his office August 23rd of 1976, does that sound 

9 right? 

10 A Yes. 

11 Q What happened A~qust 23rd of 1976? what was done 

12 to your mouth or to your teeth? 

13. A. My tooth was pulled. 

14 Q Before we talk about that date, had Dr. Goode taken 

15 any x-rays from 1969 after you had received your capping 

16 work up to August of 19767 had he taken x-rays during any 

17 Qf those visits you have told us about? 

18 A I don • t think he took a full mouth x-ray. I did 

19 have a root canal dqne on a tooth that had been capped in the 

20 upper right. He did x-ray -that.and say it was abscessed and I 

21 needed a root canal• 

22 Q Why did you go see him in August of 1976? 

23 A Well I was at work and I noticed that my tooth was 

DEO REPORTING l5 
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1 very loose and a knot had come up on the inside of my gua 

2 and I called his office and ~sked to talk·to his nurse ~nd 

3 I said· I think I needed to have a roo·t canal done. I think 

4 my tooth is abscessing and they safd· come in and. we will 

5 check it for you so I wen~ to Dr. Goode's office and the 

6 nurse x~rayed·my tooth and came back and said that Dr. Goode 

7 said that I had bone loss that .I bad ·to -- the t()oth had 

8 to be extracted and I said, D~o GoOde, what, you know, what 

9 ~auses this? Is it something that was sp~ead from, you know, 

10 tooth,to tooth, smoking affect it, what causes it and he 

11 says oh, your bite was probably Off. 

12 Q At that time during that visit did Dr. Goode. discus1 

·13 with you in any way periOdontal disease? 

14 . A He did not mentiC>n periodont~l disease. 
. . ' 

15 0 Or make some reference to it a~ all? 

16 A No. 

17 . Q Now up to that point pad Dr·. G.oode evar referred· 

18 you to a periodontist? 

19 A He did not refer me to a periodontist even when 

20 he eXtracted the tooth. He did not mention a periodontist. 

21 Q Up to August of 1976 for the· ·visit that you have 

. 22 told us about that you made to Dr. Goode's office did you 

23 pay himr was he paid? 

DEO REPORTING 16 
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1- A Well, I did pay him• '!'here were a couple t.bles 

2 that I'm aura I neglected to pay ·hbl on t~, .yea~ but· I 

3 did pay Dr. Goode •. 

4 

5 

6 

7 

8 

9 

10 

12 

13 

· .. ·14 

,·:15 

. ; : '.:. ~· ~ ·, 

·'. ~17 

18 

19 

20 

21 

22 

23 

Q Presently do you owe him some money? 
. . . . . 

A I owe Dr. Goode $60.00 but when he pulled tpe toc:»th 

and I wct to another dentist and found out I had perio4oatal 

disease, I didn't fiqure·I oWed Dr. Goode the $6o.oo. 

0 NoW •. r.:~~ Dr. Goocle in _August of· i976, what 

did you do? 

A Well I eame back to ~· office and the a~ dar I 

was very upset because 'I did lose a tooth which was ~~ 

close. to the front of~ mouth ·a~d. I was talking to a friend 

of mine ~Jthe office~ Andrea, aDd she said ~hy don•t you CJO 

to see a dentist that I know in Centreville, a Dr. Buckis, so 

:i: called and made an appointmeat ileftral days tater ·with Dr. 

Buakis because·or. GOode--

Q (Inte~posing) When Dr. Goode pulled the tooth in 

Auqust of 1976 as you have told us, was there any reference 

by him as to what work might be done ·to your mouth to fill 

that hole? 

A I asked Dr. Goode how much he would charq~ to 

bridge those teetih since I was missing one behind that and 

he said $1200 and I thouqht that was a lot of money to bridge 

DEO REPORTING )..1 
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4 

6 

6 

7 

8 

9 

10 

li 

12 

13 

i4· 

15 

16 

17 

18 

19 . 

20 

21 

. 22 

23 

15 

two teeth in and this is when I talked to Andrea, my friend 

in the office and ~e suggested I ~o to Dr. Buckis to --

Q (Interpo~inq) when did yeu . se• Dr. · Bac:kis to your 

recollection? 

A. It. was seftral days later. I believe it was the 
. . . . 

first of September I saw· ~. B·uckis aild talked to him about 

1:he tooth that was . 'pulled which ~ ~ no one had ~eally 

explained to .me why the tooth~ was .. p~ll$d except ~t my 

bite WaS Off and I ~ad bone loss. 

. . . 
Q Did anybody includinq Dr. Goode ever tell you that 

the ·toOth that· was pulle·d, the ~h it:aelf that"~ ••. pUlled 

have: anything WrOttg- -with it?· 

A No. 

Q Do you still have that ~h? 

A I.still have the,tooth. 

Q When you went tO· see Dr• ~okis, did he-examine 

you? 

A Yes, he eXamined my mauth. 

Q What did he -- what did Dr. Buckis -- without 

tryi!ig to remeximer his exact words, what did he say to you 

and what did he do af~r that? 
R • 

MR. BRAND'!': Your Honor, I- ari going to object • 

THE COURT: Objection sustained. Don't testify to 

DEO REPORTING 
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1 what the doctor may have s•1d to you but you can testify 

2 .what be did to you but not what he eaid to you• ... 

3 BY MR. BALAVAGE 1 

4 Q Yes, Mrs. Pa~ley. 

5 A Yes. 

6 Q What did Dr. Buckis do during tbe·coarse of his 

7 examination that you can remembe~? 

8 A He probed my mouth. 

g· Q What was that like1 What happened there? 

10 A Well they use a pzobe. Z~'s a -- I don't know· 

11 how ~ descr~ it. It's ju•t a p~aili alumina thiag they 

12 . stick down between the gum line to see --

13 Q . (:Intet-po&ihfj} were ·you aware. that he ··~ <loinq . 

14 that? 

15 A Well --

16 Q · (.Interposing-) Were you aware that he was probing? 

17 A Yes, I was aware that he wail probinq. 

18 Q Now, keepinq that in mind, that experience in mind, 

19 when I am qoing to ask you if Dr. Goode ever p~bed your 

20 mouth or teeth or gums or the bone line as Dr. Buckis did? 

21 A No, he did not. 

22 . Q Did anybody in his office under his direction ever 

23 do that? 

DEO REPORTING 
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1 A N~body pxobed my m6uth. 

2 Q _After Dr. Bticlds ~xeiaea ·you, -did he. refer you 'to 

4 A Yes, he referred me to a Dlf•tArmstronq who is a 

5 periodontist in Palls Church. 

6 

7 recoll~ction? 

s· 

10 

12 

-13 

14 

15 

16 

17 

A 
.. 

The neXt day I had an &PPointaent with i>r·. 

Q . Did Dr. Buckia - by the way Dr. Buckis ia 

A 

Q 

Q 

A 

Q 

Yes, he is. 

And ~~. Armatroncj· t·a a·-·P.tioc!On_ti•t.? 

That is right-. 

_Is that correct? 

That is right. 

Did Dr. Buckis do· anything else during the course 

18 of his examination that you arfi· WI-' of in addition to· probin 

19 as you have told us? 

20 A He also tauqbt me the pxoper cleaninq procedures 

21 for my teeth, for teeth that are capped. 

22 Q 

23 .A 

Would you explain_ that to the jury very briefly? 

Yes. He qava -- it's a plastic needle you use to 

DEO REPORTING 
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1 stick through because you can't qet floaa between yeur 

2 teeth when they're ~pped and you ~Y&_to·u•a a special 

a ne ... : to threa4 the floss through· and CJO over, under ·the 
a . . 

4 gum line and also a special toothhrUs~ that·you brush under 

. 5 the gum line, not the teeth bu~ under the gum line. 

6. Q Now6 remembering that, did Dr. Goode or ·anybody in 

7 his office ever qive ~u that Sort of dental · hygiene inatruc-

. 8 tion? 

9 A No. 

. 10 Q 

the ·~ommendation of Dr. Buckia7 

. .12 A oh, yes, I have. 

13· Q May I ••k you, does that take -- does ~at take 
. . . 

14 much lonqer to care for your teeth than just p~aiii· hruahinq 

15 and letting the~ qo? 

A Yes, 1t does. It takes lonqer to tbr..a-. each piece 

of floss through and I. spend at least_ an· hour a n1~t on ~ . 

18 teeth. 

19 Q Now, when you .,ant to see Dr. Armstrong, did he 

20 examine you? 

21 A Yes, he did. 

22 Q Will you tell us whether or not he examined you 

23 with a probe? 
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A Be did use a probe and --·: 

Q (Interposing) waa that examina1:i61i slmi:lar or 

A It wa·a aitai1ar. It was the same type. 

0 What else did Dr. Armstroncj do when YoU came to 

A Well ·nr. Ai:'Ddltronq set ap a number of appointments 

·for -- fi.rst to go throuqh several apP,intments of what they 

call. seai.inq your teeth before· tile 8ui:qety: • 

And what is that?· 

A '!'hat is whe.re they go in and chip off ali the 

calcium or calcul.ua or whatever aRd that was about five ~ . . . . 

slx appointments. You CJO throuqb t:hat and than be 8et up 

the dates for the SUrg'&ry and I haVe. 'had t.hi-ee aeallieas of . . . '' : . ~' 

Q Are you able to tail u8 ·ttae period o.£ time when· 

_the.first surgery was-performed? 

A The first surgery was on ... ve teeth .that was done 

um, December 6, I believe, December 6. 

Q And ~hen after that . you had. further surgery? 

A Yes. 

Q Wbe~? 

A When, I had surgery on· MarCh 4th on the lower left 
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1 · aad surgery on the lO'Wer riqht, the 6th of Marah. 

Q How, Dr. Amatzonq will cleaCl'ibe the •UC~KY in 

s mre detail but generally what happens during the survery 

· 4 that you have told the jury and Judqe Morris abou~? 
.. . · . 

5 .A Beca·uae I ha"'e adY.ancttd periodontal diiHaase it's 

6 really bad --

7 MR. BRANDT: j (InteJ::poiliDCJ) You~ Honor, I th-f:nk 

8 that is probably an opinion tha~ She is not capable of 

9 randerinq. I'~ object to that sir. 

10 THE COOR'l' 1 I tbiDlt ahe casa. i:estify to how 1 t 

il f~lt, .Mr. Brandt. 

12 MR. BRANDT: Well m.y ~bjeot.ion is that abe talks 

13 about the nature of the p:E:Oblam Slat. iJhe feels ~t •he ~· 

14 which ia a dental condition. 

15 THE COURT: That's riqht. I .would sustain the 

16 objection. 

17 MR. BRANI>Ta I wOuld ask that b8 striken,· air. 

18 THE COURT a I ask the jury to disregard her 

19 conclusion. 

20 BY. MR. BALAVAGEa 

21 Q My question t~ you is, Mrs. Farley, as briefly and 

22 generally, what does the operation consist of that you have 

23 mentioned? What happens? 
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1 A Well, they cut ~ gUm& open and they dri'l the 
. . 

2 .calculus arollnd the bone, t~ bOttoza, the zoot& 'of my teeth 

8 and then aew it back up. 

4 Q How is that a pleasant or an unpieaaant sensation? 

5 A 

6 unpleasant. 

Q 

8 - . on you aDd your life? 

.9 A ·It's affected ray job. 

10 Q Bow? 

11 A Well, I haw bad to take a lot of time off from 

i2 work. It • • also affeCted my sociAl life. In fact the only 

13 

14 

15 . 

-way .I •ve ·been able to eope with this at all ts· to CJO home ana 

·go to bed at 9aOO eftty niqh~ in ·ozaer to qo. to work. 

You have to apeak up a little bec·au8e I am just 

. ' . 

16 quite aot hearing you~ Now, Mr·a. Parley, was. there any 

17 swelling connected with these surgeries? . 

18 A Yes, after surgery your face is sWollen. 

19 Q How long approximately did it take you to get over 

20 the various operations that you have described? 

21 A Well, I haven't qotten over them entirely. My 

22 teeth are still very sensitive, they're very sensitive. 

23 Q ·That was my next question to you. Are you able to 
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--
eat propei:ly now? 

A No. 

Q Normally u ~u did? 

A No. You have a problem eating. You haft to driDk 

liquids, hot and cold affects it. It t8kes weeks fer it to 

heal, for the surqery to heal to the point that you ean ·eat 

anything except liquids. 

Q You haye mentioned that1~ have that :rou missed 

time fz:om work as a result oft:the treatment, the dental 

treatment. can you tei·l the jury what work loss you have 

auf fared? 

A Well, I have lost at least t:hree weeks. 

0 What does· that mean in doll~& and cantil? 

A I make $35.00 a.day. 

Q What does it mean in ~llara and cents, what's your 

total work loss? 

A 

Q 

A 

add it up. 

0 

A 

Q 

I don't know -how much that would be. 

Pardon? 

I don't knoW how much that would be. I'd have to 

You haven't computed that out? 

No, I haverft. 

We '11 do that before we are through. Have you been 
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i . qiven a price by bOth Dr. Buekia and· Dr. Anuitzong for. the 

2 care·of your teeth? 

3 A Yes. Por the aurqexy on mY gums, approximately 

. 4 $25()0. In order to reeoilstruct my mouth, abOut $7500 ~o 

5 $8000. 

6 Q · Now have you paid ·o:r. Armstrong aay DIOniea. ·to. date 

7 for ~e work that he's had to do for you? 

8. 

.9 

10 

11 

. 12 

13 

15 

16 

. 17 

18 

19 

20 

21 

22 

23 

A I paid Dr. Axmstronq $1000. I ow.- him- .$500 to date 
. . 

Q Ba~ you paid Dr. Buokia? 

A I paid tir. Buckis apprOxtm&te1y- ~ 1~·• atiOut 

$400 or $500 I have paid him to date. 

Q Have you had -- wiii you _tell us i~ yola have had -

whetJler or ·not you llave _had a diffi~t time ·fta·l~iy 
. . 

iDaofar as handling those paYments is concerned? 

A Yes. I borrowed the money. 

A Yes-. 

Q 'l'he teeth that you b&ve to_id the jury BbOut that 

have been operated 011 1 what affect did the operation by Dr. 

Armstronq have on the qualine or ta gum, what I would say 

the gum margin ;·between the qum and cap? 

A It would be easy to show it but I can't show you 

when you have capped teeth and they do surgery the gum is 
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1 cut away partially ao· there is a gap between the qwa line 

2 aDd tile caps of th8 ... hhwhe:re the, z:Oots of my t_.tb ·are . . 

3 ahO'Wing. 

4 0 Can you feel that wi~ your tongue? 

·5 A Yes. 

6 Q can you feel that additi®Bl gap in there? 

7 A Yes. 

8 .Q can you sea it? 

9 A Yes, you can see it. 

10 Q How do you feel about that? 

11 A Well, I care about my teeth. I don't like''it at 

12 all. I reallify·care about my teeth. 

13 Q Dr. Buckis has proposed a certain course of treat-

14 ment and work for you •. Do you want that work done or not? 

15 A Yes, I do. I want to save my teeth. 

16 Q Now you have told us that your teeth are sensitive. 

11 · Are you referri~•:J" now to teeth that i>r. Armstrong Oi)8rated 

18 on? 

19 A Yes. The teeth Dr.. Armstrong has operat.ed on. 

20 Q Mrs. Farley, today if you went out in the hall and 
. . 

21 took a cold drink of water and sloushed it around all your 

22 teeth, what would the affect on you be? 

23 A It would be horrible. It's very hard to do ·that. 
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1 · Por weeks I had to dri~ through a. straw .• 

2 Q . Do yQu do that? 

3 A No, I do~'t do that.· It's. very hard to use cold 

4 or hot. I try to use warm water. 

5 0 Befox-e Dr • . .lriutronq undertook your care back in 

6 197_~, What was the general aonditiOft· Of your mOUth and. 

7' teeth? 

8. A Well I I had several teeth missing in my mouth and 

.9 

10 

11 

12 

13 

. 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

I wanted my teeth capped because the fillinqs -- each time · 

they .Oa~d refill. ~ the holes would he larger and also 

I was missing a tooth·~· the ·frOftt and I wanted that b~idgect 
~· . . . 

Q (Interpo8in9) My question to you is, what was the 

general condition of y0urt~th aDd 9UIIS? 

A Good. 

Q Now you ~ve iMten - y()U bave bean told by your 

treating dentist about· ·pOtentiailj .. a.s!ft9 flo.a JiDra. teeth, 

·is t.bat eorrect? 

A Yes. 

Q How many more -~ how maay iilore teeth are you 

scheduled to loose? 

A Three. 

MR. BRAND!'i YouJ; Honor, I'm qo:inq to ohjeat to 

DEO REPORTING 
931-3434 28 



26 

1 that.· It seems like .we .are qettinq into hearsay. 

2. THE COUR!'a I will sustain ,~ obj • .iQil. ·It seems 

3 the doctor ought to testify about that. 

4 MR. BALAVAGE: I think it's proper for me to ask 

5 her without qoinq into the medical part of it, Yo'tlr HOnor. 

6 BY MR. BALAVAGEa 

7 Q What is your feeling on that pro~t? 

8 A I •m Very upset about it. I -.s upset to li!Osing t:hE 

9 first: tOoth because it was very close to the be)~ ·And I'm 

10 ·wey apset about it like any noriital person would be. 

11 MR. BALAVAGBa Your BOD~, I believe ·tmlt ~ all I 

12 have of Mrs. Farley. 

13. THE COURT: All right, llir. · Cross examination? 

14 

15 CROSS B~NATION 

BY MR. BRANDTa 

Q Mrs. Parle~, where are you fJ:om;. what ,p&rt ·of the 

18 country are you f~? 

19 A Originally, Nelson County •. · 

20 Q In this state? 

21 A Yes, in Virqinia. 

22 Q Okay and when you first want to see Dr. Goode, it 

23 was October 25, 1986, was it not? 
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1 A If that is the exact date, yea. I didn't 

2 naslliiMtJ: the· exact date that I 1iea·t· t:o see .Dr. GoOde. 

3 Q And at. that time were you married? 

'4 'A Yes. 

5 ·0 And how. many children- aid l'Ou haw? 

6. A Three. 

7 Were you ·exper:temcinq. ~1 diffi~ies a.t tllat 

8 time? 

.9 A Yes. 

10 Q And did you ·have any pbyslcal, a8d1cal or . .._~al. 

11 problems at that time? 

12 A 

18 Q 

14 A 

15 Q 

16 A 

17 

18 

19 Q 

20 A 

21 Q 

22 A 

23 

I had emotional ·problems, yes. 

were you UDder the care of a· physici.u •• that; time· 

Yet;~. I had been to a p~Chiatriat. 
- . 

You had been to a.psychla~riat at that time? 

Yesf I have been. 

There came a .time "hez{ .you. were diwr.ced I ·believe? 

That is correct. 
- . 

Am I correctiin that? 

In 1969• 

In 69? 

Yes, I .was separated in 19·68. 

MR. BALAVAGBi Y()ur HOJior, I'm qoinq to voice a 
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1 general objection. I don't ae·a where that. haa a"y 

2· relevancy to the case. 

···a MR. BRAND'.ra Your Honor, we feel it does have a 

4 good bit of relevancy and we will ~ie it up. 
THE COURT: I will let it on the basis it has some 

· 6 effect on her treatment procedures and so· forth returninq to 

7 the.>office. I will overrule your objection •. 

.8 BY MR. BRANDT a 

9 Q Now in 1966 when you first went to see Dr. Goode, 

10 is it fair· to s~y that thinqs ~tween you and your husband 

11 ware such that you were financially strapped for dental care? 

12 A In 1966? 

. 13 Q Yes • 

14 A NO. 

15 Q Things were fine then? 

16 A Yes. 

17 Q Do you recall what Dr. Goode did for you·OD your 

18 first visit? 

19 A No, I don't. 

20 
Q Do you recall that a full mouth set of x-rays was 

21 taken? 

22 
A Yes, he did take -- I saw the full mouth x-rays in 

23 the depositions. 
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1 0 Do you recall that Dr. Goode told you that you 

2 needed a root canal on one of your'teeth and re!&rred.you 

3 to Dr. ·au~on Zwibel, z-w-i-b-e-11 

4 A I didn''t rememb&r his .Jtalile but I do r~ .the 

5 name now. 

6 0 

7 of his name? 

8 A Yes, it does. · 

9 Q And did. you in fact go- to see . Dr. ZWibei aa· Dr~ 

10 

11 .. A Yes. 

12 Q When? 

13 
A I don't rema.ber i;he ·.date that I vent to - but I 

14 

15 

16 

.. 17 

18 

19 

20 

21 

22 

23 

could ~ot remember'that dentist's name but I do remSmber DoW 

and I don • t remember the date · I went to see hiill. 

Q would it be fair to say yau did not qo to see 

Dr:. Zwibel immediately as reqUested but insi:ead delayed a 

considerable period Grtime? 

A That is possible. 

Q Was that because of financial difficulty? 

A No, sir, I had no financial difficulty in 1966. 

Q All right, why did you not go and seek the care 

that Dr. Goode reconmieDded to you immediately? 
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1 A I don't recall. 

2 ·o Do you recall seeing Dr. GoOde aqaiD next on 

3 November 30, 1966, when prophy and Cheak wu perfor.&d. 

4 Do you knoW what the word prophy meafts? 

5 A No, I'm sorry I don't. 

.6 Q The.c~eaning of your teeth by the den~al hygieniat? 

7 A I haw had lilY te.eth cleaned several times ._,_ Dr. 

8 Goode's office. 

9 
Q Do you remember. Mrs. DVabm? . 

10 A Yes, I do. 

11 0 His dental bycJienist.? 

•. 

12 
A Yes. 

.._ .. · 

13 Q. Do you recall her cleaniDq your teeth on NOvember 

14 
'10 1966? ,, I 

15 
A I don't recal~ that but I have had mY· teeth cleaned 

1"6 
several times -~~-V~abm. 

1:7 
Q Do you recall Dr. Good·e. aheckinq your teeth that 

18 
very day? 

"19 A Dr. Goode always comes in and chflcks your teetll. 

20 after they are cleaned. 

21 0 Do you recall Mrs. Durahm tellinq you to make a 

22 six month appointment after your teeth were cleaned that day 

23 for your next cleaninq? 
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A I'm sure she did. 

Q And did yo~ do that? 

A Probably not. 

Q Why not? 

A .I don't remember. 

Q Do you recall that on 06lo8Jiber 2, 1961, Dr. GOode 

presented his diagnosis to you, discussed with you wbat 

naed&d to. be done~ including two root;- canals on your teeth? 

'!'hey ware the ·two I had to hav.e pu1led I'm stire. 

Q Do you reaall a discussion with him as to What it 

is that he coula do for _you in reference to the root oanala 

-~iilj 'perfornted' and th~ a bridq.:beincj made' for ·:fQtl wl.th 

crowU? 

A Yes, he did mention a bi:~dqe. 

0 Do you recall beinq in Dr~ Goode's offiee· on 

January 16, 1967 and ~vinq an x•r.Y performed an4 having 

a ~emporary maxilla*Y left central incisor made for you? 

A As I say I WaS in Dr. Good. 1 s office several -times 

i~ 66 but I don't remember exactly. 

0 Do you recall that after the 16th of January, i967, 

reqardinq the visit I have just mentioned to you that yo_u did 

not again come baak to see Dr. GOode despite the fact. that he 
. . . 

had offered you the treatment plan we have· talked about lintil 
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February 22; 1968? 

MR. ~VAGEa Your Honor, I am going ~ object. to 

the form of that question•.. He is assuming sometbinq in that 
. . 

question that is not ~ evidence. 

THE COURT I i: don't believe in other words she 

said she had been to Dr. Goode but I don't think abe · qui.te 

gave the answer that you said she had given, Mr. Braadt. 

MR. BRAND'!': I had asked her if he had presented 

a treatment plan for crown and bridge work. She said yes 

he did. That was done on the 2nd of December, 1966. 

THE COUR'l'a Do you recall th&t? 

-r'HE Wl:TNESS& Yes, I ·do. 

'i'HE COURT 1 All ri(Jht .,· fine. I 'm sorry. 

BY MR. BRARDT1· 

Q Now, my question is to· you, why 18 it that after 

being there on the 17th of January, 1967, you waited over a 

year to come hack to·his office? 

A OVer a year? 

Q Is it not so? 

A Well, maybe. 

0 That you never returned until February 22, 1968? 

A Well, this was before he crowned my teeth. 

Q Didn't he tell you that on the 2nd of December, 196~ 
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·1 presented the plan to you that it was important to 

2. ·~ ve two J;:oot canals parform&d and then move on the Cl'OWft an4 

a. 149e work reqUirements? 

~ • .. 
4 A I don • t remember that. 

5 Q I'm sorry? 

6 A I do not r~r that. 

1· Q Well, can yau qive this jury any ~~anation for 

8 your DOt returning to his office for at least a cleaning 

9 . job six months after· you had your fi~st cleaning job from 

10 ·his o~fi~? 

11 A w~11, 1 ha~ planned to have _.iay teeth ·eapped. I 

·- 12 donit rei181Dber. 

13" . Q Do you relaamber beinq in his office on February 22, 

14 ·1968, for the preparation of a left central incisor? 

15 A I re~r being in Dr. GoOde·'s office.·· .I dOn't 

16 remember th~ specific date. 

"17 Q Ail right, do you recall being ~e.re on March 12, 

18 1968 when a crown was placed? 

19 A I remember when the cro.-were placed. 

20 0 'l'hat was just a crown, a single crown? 

21 A I don't remember which tooth that was. 

22 
Q All riqht. Do you recall ~ing there on May 3rd, 

23 1968~ wheD five fillings were performed? 
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A 

Q 

Several of my teeth were filled by Dr~ Goode. 

00 'YOU recall being there Otl May 1·7 1 196-8? 

34 

No. 

Do you recall being there on June 23, 196$~ when 

5 an impression was taken for a temporary upper denture? 

6 A I do remember that. 

7 Q Do you re~all being there the next day, Jtine·2•, 

s 1968, When tbe temporary upp~.r partial was placed in your. 

9 mouth? 

10 

11 

12 

13 

14 

15 

17 

18 

19 

20 

21 

22 

23 

.A Yes. 

Q Do you recall that you did not return then until 

JanUa.ry 14, 1969? 

A I don't remember. 

Q All ~ight, ca~ you giVe any reason for not hav~g 

your teeth cleaned during that period of time, for not. having 

mad• an appOintment to do that? 

A No. 

Q Do you say that Mrs. Dtirahm, the dental liygienist, 

did not show you how to brush your teeth?and bow to floss yow~ 

teeth? 

A 

0 

A 

She did m.ot •. 

1\re you certain of that? 

I'm positive. I had not seen one of those threaders . 
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1 before. 

2 Q Wheri did your divorce situation heighten;what 

3 time, what period.of time was this?· 

4 I'm sorry, I didn't hear. 

5 Q. When did the divorce situation reach a high 

6 pitch, when was the separation, when did that take .place? 

7 

8 

9 

10 

11 

12 

13 

i4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A 

Q 

A 

Q 

A 

Q 

going 

·1968. 

What month?. 

I don • t remember the month. 

\iould 'it have b~en Dece_mbe.r of 1968? 

Yes,· ·he. i.eft1. ·yes :Dece!aber. 

1~1<1 was it --

!m. BALAVAGE: (Interposinq) Your ·Honor, I am 

I don't want to keep interrtipting Mr. Brandt, if 

I may voice a continuing object.ion to ·tbis line· of question~~ • 

TT!E COURT: To her domestic problems? 
. . 

MR. BALAVAGE: On the· qr:ounds of relevancy, Judqe. 

THE COURT: I think it could have some bearing, 

Mr. Balavage, if it had some question about her returning 

to the doctor's office and so forth. Mr. Brandt said he 

will tie that in. 

HR. BALAVAGE: All right, sir. 
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1 
BY MR. BRANDT& 

2 
0 Now during the first nine months of 1969, you 

3 
made app~ximately eight visits to see Dr. Goode ooncerning 

4 
the crOwn and bridge work he was werking on for you, does 

5 
that sound about correct? 

6 
A What? Throuqh 69, is tha~ what you said? · 

7 
Q I'm talkip.g about February thro.ugh·September, 1969. 

8 
A Yes. 

9 
Q During that period of. time you did Jiot make however 

10 
any appOintments to have your teeth cleaned and checked, did 

11 
you? 

12 
A During that period of time? 

0 Du.ring that period of time. 
13 

14 
A I would.imaqine. if·they needed it, it would have 

been done. 
15 

16 
Q Well, there is a dental hygienist that tells you 

17 
you have to make an appointment with the receptionist, isn't · 

18 
that correct; you have to .get on the· list in order to be 

seen, don't you? 
19 

20 
A I suppose so. 

21 
Q Well I think you testified before that you recall 

her telling you that. Now is it not correct that between the· 
22 

23 
3rd of September, 1969 and the 14th of June, 1972, you never 

DEO REP~RTING 
931-3434 39 



37 

1 aaw Dr. Goode 'lr anybody in h-is office? 

2 A. That is correc·t. 

s Q Wh~t is the reason for that? 

4 The reason being when mY. teeth were crowned· on the ·-· 

5 were capped, I was told that my teeth would last a _lifetime, 

6 to brush very liqhtly in Qrder not to wear the plastic off. 

7 I thought my mouth was iri good shape so I saw no .riason to 

8 qo have my tee~h cleaned. 

9 
.Q . For almost three years, Mrs. Farley, you fel~ that 

10 
way? 

11 A That is correct. 

12 .· 0 You didn't have every tooth. iD your mOuth ·croWJi&d, 

18 did you? 

14 A Host of my teeth were crownedo 

IS Q Well you had 12 teeth crowned, did you not? 
.. 

16 A I have 12 upper and I have four lower t_eeth crowned. 

17 0 You had other teeth in your. mouth that ·were.in need 

is of attention, did you not? 

19 A Yes, theJ~ower front, yes and there is there are 

20 tWo in the back that are not crowned. 

21 Q Was it during this period of time that you had 

22 
financial difficulties and that you had also emotional 

23 diffic·ulties because of the divorce? 
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1 A Sir, I had emotional difficuities but I dld not 

2 have financial difficulties in 69. 

3 0 How about in.1970? 

A .-: 'il970 did I have? 

5 Q Yes. 

6 A Well, when you're taiking about finances, 

difficulty in finances, when -- if Dr •. Goode would say, you 

know, something about my teeth being crowned that is a larqe 

9 amount of money but just to go have my teeth cleaned or a 

10 filiing, I did not have that kind of a problem, money probl~ 

11 Q Weren't you having diffic~ty gt!tting the proper 

12 support from your husband~~fin this period of time? 

13 ·A ay husband did not support me. 

14 Q It wasn • t one of the groutids of your ·di"Voroe actioft 

15 that he didn't --

16 HR. BALAVA~: {Interposiriq) Your Honor, this is 

17 too much. 

18 Hn. BRANDT: May it please the Court, I th~nk this 

19 lady has tes-tified that 

20 THE WITUESS: (Interposing) I had admitted to 

21 having emotional problems. I went .to a psychiatrist. 

22 IJ.•HE COURT: Just a minute, Mrs. Farley. 

23 MR. BIUU~DTs She has said to us she did not have 
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_ any sup};)ort problems ancl I think ·I have a right· to· show that 

she on othe~ oc-~asio1is has testified differently. 

THE COUP.T: I will sustain th¢ objecticn. 

~m. BRANDT: I have ari objection to the qrOaD~s-

stated~ Judge~ 

TilE COURT: Sure. 

BY MR. BRANDT: 

0 Do you re~al~ coming to Dr. Goode's office on 

June 14, 1972? 

A Yes, I_was in Dr. Goode's· office in 72.· 

Q That was the only day in 72- .as a matter .of fact? 

A Yes. 

Q t~at was the reason for your being there? 

·A I don't know if it was for cleaning and chedk or· 

for ·a cavity. ! donit remember. 

Q Die! you ever call in advance and make appointment_& 

in advance with Dr. GoodEi's office or were your appoin~a . . . . . ::;,•:.,. 
. . 

made on the spur of the niOment becaus·e of a problem right 

theri and there? 

A A couple of times they were made on the spur o_f 

the moment like when I had the tooth that abscessed. and I 

bad to hav~ a root canal, I did make that on the spur of the 

moment. Also in 76 when the tooth was pulled; that·.rwas on th t 
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1 spur of the noment. I thought I had another tooth that waa 

2, abscessed. I did keep appointments with Dr. GoOde. 

3 0 You say you did keep them? 

4 A Yes. 
' . 

5 Q Dic1 you ever break an appointment with him? 

6 A I'm sure I broke one or two but I don't believe 

7 
. . 

I broke that many appointments wihh Dr. Goode. 

8 Q His office would accommodate you when you called 

on the very day itself and said you had a probleitt, they would 

try to squeeze you in, wouldn't they? 

11 A They were very nice about it, tbatns correct. 

12 Q Do you recall how many times you saw him·in 1973? 

13 A I don't know if ·it was once or twice. 

14 Q Do you recall seeing him in January of 1974 when· 

15 three x-rays were taken? 

16 A Yes. 

17 Q ~ihat was the reasqn that you were there that day? 

18 A In 74, I believe that was when he x-ray8Q -- I 

19 don't know if that is when ::he ground the bite down, the 

20 gold down, I really don't know. 

21 Q Do I understland that sometime in 1973 you had 

22 trouble with your gums bleeding, you· say? 

23 A Yes. 
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Q And y~u talked to Dr. Goode about. that and you felt 

you qot. no· satisfac-t;ion f~om him or you 9ot no -answe~ fJ:om 

him? 

A Well he just said it was notling to worry abouto 

Q In reference to the tooth that Dr. Goode pulled 

for you in 1976, that was the date of youx:Llast v4~it to 

him,.was it not? 

A .That is correct. 

Q 

Q 

August 2_3rd, -1976?· 

Right; 1976. 

Do I understand, Mrs. Farley, ·that-you say Dr. GOode 

gave you no OPPortunity to save that tooth1 

A He gave me no alternative. Be said I had bone 

loss and he would sugg~st it be pulled and I did rely on · 

Dr. Goode. I had been going to him for a number of years. 

Q Mrs. Farley, is it possible that you j~st 4on't 

~ecall·wnat trarisp~red that ~ay? 

A I do recall. 

Q You deny that Dr. Goode told you that the tooth 

could be saved with root canal? 

A I do deny that. I went there, Mr. Brandt, I calied· 

and I said I think I need a root canal. That i~ why I called 

~is office. I thought I had an abscessed tooth. That is why 
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1 I called. Now why if Dr. Goode had mentioned a root canal, 

2 I certainly would have had it done. 

3 Q You don't recall telling him you just plain 

4 can't afford a root canal? 

5 A A tooth close to the front of my mouth, I would· ha~~ 

6 gotten the money some place. 

7 0 l~1o was present and overheard the discussion? 

8 A Mrs. Goode, his wife. 

9 Q Mrs. C""JOC>de was there1 · ·•· · · 

10 A Was there, that is correct. 

11 Q Do you remember anybOdy els~ being tA4tre also. at· 

12 that time? 

13 ·A Not in the room. 

14 Q Did you say that you felt your mouth was in pretty 

15 qood condition when you first W&nt to see Dr. Goode? 

16 A Yes. · I was missing some teeth. 

17 Q How.rnar:tY teeth were you missing? 

18 A Four I suppose. 

19 Q ·Where were· they loc.ated or where had they been 

20 located? 

21 A I had a partial· plate on the upper -- ~y upper 

22 teeth. I was in a school bus acc~dent in hiqh school. This 

23 one was missing and there were two missing on the side that 
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1 are bridged in. I have two minsing.on the lower left and 

2 now I have·two on the lower right. 

3 Q Did you say tha·t you had a number of fillings\i~in· 

4 the front teeth. and that was one• ·cSf·~the reaaons you warited 
. . 

5 ~em capp~d and crowned? 

6 A Yes and also the teeth. that were missinq, I:wanted 

7 those bridged in and they sugqested I have them capped. 

Q And that in fact was performed by Dr. <;ooae? 

9 A ~las performed. 

10 Q Yes, was done? 

11 .A Yes, that was. 

12 nn. BRMIDT: May I have the co.ut:~'s indulg~nc.e 

13: for ·a moment?. 

14 ~HE counT: Yes, sir. 

15 BY M~. BRANDT: 

16 Q ~1rs. Farley., ''~as a ~ower partial plate prepared 

17 for you at the same·~~me the bridge work was prepared? 

18 A Yes. 

19 Q fuld diJ you wear that lower partial plate? 

20 A I could not wear it because it hurt. It was.very 

21 painful to wear and Dr. Goode did adjust it several times but 

22 it still hur.t an~ I could not wear the partial plate. 

23 Q So that youdid not use that. partiai plate that had 
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1 been prepared for you? 

2 A No. I did try. 

3 Q I' rn sorr.J. 
•. 

4 A I did try to use it but it was just riot successful 

5 at all. It did not fit properly. 

6 Q Did you, Mrs. Farley, in fact lose tha-t lower· 

7 partial plate? 

8 A I don't have it~ No, I. don •t.. _ 

Q ;r 'm sorry .• 

10 A I did lose the plate. 

11 Q Is it not true that everytime that Dr. Goode would 

12 brinq up the question of work that· sho~d be· done on your 

13 teeth, either be it periodontal or other types of treatment 

14 you would reminG him constantly you could not afford such 

15 treatment? 

16 A 'l'hat is not true, Mr. Brandt. 

17 MR. BRAl-.IUT: That is all, sir. 

18 HR. BALAVAGE: ~ust a few questions, Your Honor. 

19 REDIImCT EXAI~INATION 

20 BY~ ·.MR. BALAVAGE: 

21 Q . ~~s. Farley, when Dr. Goode's office would 

22 accommodate you as Mr. Brandt has. pointed out, was that 

23 free or did you pay for that? 
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1 A !. pald for that. 
' 

2 During the . d c perl.O. ':OJ. time that you ·had your 

3 emotional problems as you have candldly told the jux·y., did 
. . 

4 that -- did you in anY"1ay neglect· the care of your teeth as 

you had been instruct·ed to care ·for :them by Dr.· Goode'$ 

6 office? 

7 I did not. No,· I did riot neglect my teeth. I ~ave 

8 ~ways· cared about· my teeth. 

9 Q Has anybody ever tolJ you. that getting a divorce 

causes Periodontal disease? 

11 A no. 

12. ~~n. DALAVAGE: That is ·all, Judg~. 

13 THE COUnT.: Any further recross? · 

14 MR~ BRANDT: No, ·I dori't think I have any .oth~r 

. 15 

'16 
· THE COURT: YOu tnay step down. 

17 (Wit~ess excused.) 

18 
THE counT: Gentlemen, let's take about a five 

19 
minute recess. Members of the.jury, we will take a five 

minute recess. 
20 

(Whereupon, a brief recess was taken.) 

22 
TRE COURT: Brinq the "jury out please. 

23 
(Where~pon, the jury.returned to the jury box.) 
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1 HR~ BALAVAGE: Your Honor, I would like to ·call 

2 as our nex·t \-ritness, ur. Buckis. 

8 THE COUR'l': All rig~1t, Dr. Buckis, come· forward.· 

4 . I don't believe he's been sworn. 

s·. Whereupon, 

6 DAVID CHARLES BUCKIS, 

7 was called as a witness by and on behalf of the plaintiff, 

s and,. after havin9 bef!n first duly. ·sworn, was examined and 

9 testi'fied as follows; 

10 DIRECT EXAMINATION 

11 DY MR. BALAVAGE: 

12 Q Dr. Bucki!':!, state .yo~r· name please? 

13 A David Charles Buckis. 

14 Q ifuore do you.live? 

A 1709 Galloway Drive. 

16 Q Hhat is your occupation? 

17 A Jl._ dentist. 

18 Q What school did you attend preparatory to 

19 becoming a dentist? 

20 
A John Carroll University. It's in Cleveland, Ohio. 

21 That is the only undergraduate school. 

22 Q ll-11 right, sir, then what graduate schools? 

23 A Case lvestern Reserve University and that 1 s also in 
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1 Cleveland, Ohio. 

2 Q All right, so when did you graduate frorn.dental. 

school? 

4 A .In 1960. 

5 Q After you graduated from your· dental school, what 

6 did you do?· 

7 A I ~·lerit into the Navy for two years as a reservist. 

8 Q Did you do dental work in the Navy? 

9 A Yes, it \~·as general practice a.t dentistry. 

10 Q \•lhat did you do after that? 

11 A I left the N·avy in 62 and practiced ar~ a ·gen~ral 

12. practitioner for three years in Cleveland, Ohio. 

Q 1\nrl how long have you been practici.nq here in 

14 Virginia? 

15 
A Since July of 1972. 

16 Q ~llhere is your office located now, Dr. Buckis? 

17 
A It's at 5830 Old centreviile Road in Centreville. 

18 Q And. I assume that you!.·re licensed ~o ':praci;ice 

19 dentistry in. the State of Virginia? 

20 A That is right. 

21 
Q nave you taught anywhere, taught school? 

22 
·,· A I ha~re had no traininq as an ·educator so I haven't 

23 
taught in any school environment, no.· 
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1 Q ~1 right, sir. Now, what is yourf:f,eld of 

2 dentistry? 

3 A ~iy ~ractice is a general practice or a family 

4 practice. 

5 Q 1'..nd you have· been pract._icing in Northern Virgin~a 

6 for how long? 

7 A Almost five years. 

8 Q Do you have a fami~y of your own? 

9 Yes. 

10 Q Tell us about them. 

11 A Five children~ The oldest· is 18, the youngest is 

12 two months. 

13 Q All· right, sir. No\v, Dr. Buckis, did you take on · 

14 as a patie_nt, Hrs. Janet Farley during 1976? 

15 A Yes, I did. 

16 Q 1\11,·! can you tell us the approximate time when she 

17. came to see you? 

18 A September of· 76. 

19 Q t•fuen Mrs. Farley presented hersel( to you, what 

20 did· you do? 

21 A Hell she came primarily with the question of do 

22 I have a. probler-i? Ancl pF\rticularly she seemed -- she wanted 

23 to know why she had lost a tooth and I examined her mouth and 
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·the area wh.::rc the tooth was lost was on the lower riqht 

side so I looke·d primarily to that area and exaniiried. her 
.. 

and found that she had some loose t~eth and on prebinq the 

right side of the mouth I found that she had lost the. attach-

ment apparatus of the -- some of the attachment apparatus on 

the right siJe of her mouth and this would account for the 

looseness of those teeth and because it se~med to .. be exteasi'fft~, 

I maqe a re:ferral to a Dr~ john Armstrong • 
. ,, 

Q All right, sir, did you .conduct a pro)?ing what I 

am going to call a probing examination of Mrs. ~arley? 

A Yes. To a limited degree I did and on that rlqht 
. . 

side, .I know ti1at we f9Wlc"i .that she did J\cive some eXtensiVe 

pocket: depth • 

0 ~<l what is pocket det>th, Dr. Buckis? 

A Uasically it's a gap or an .extended auf~ of tissue 

between the tooth and where the gum tissue meets the tooth. 

Normally this tissue is attached ~ery tightly within a couple· 

of millimeters o.f where the edge of tbe gum lille is and when· 

you develop ~eriodontal disease .this attachment migrates or 

comes away frorn the tooth if you will and you·develop a space 

th~re or a pockat. 

o- All right, sir. Now you have· indicated that 

normally the pocket depth would be two millimeters, about 
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1 two millimeters? 

A ·Yes, that is correct. 

3 Q Now iu the limited probing that you performed, 

4 Dr. Buckis, can you tell us·what those millimeter ratings 

5 were? 

6 A Well 1 . I note the first tooth .I pro};)ed was six 

7 and eight millimeters. 

8 0 Sixes and eights? 

9 A Thut is right. 

10 Q ~"lhat is the maximum millimeter to scale that we 

11 are ref~rring to that is considered, what does the ·SCale 

12 run from, ·froM one to what? 

13 A Well these probes are calibrated up to ten milli-

14 meters and if yo·u go beyond that you -- at. least.· I haven't 

15 seen any proLes that go beyond that. 

16 Q· All right a11d what does that mean in terms of, 

17 what is the significance for instance of having .a ten? 

18 A Well the root of the tooth normally would be 

19 say an average of 18 millimeters so if you have had a 10 

20 ·millimeter pocket there it would mean that you lost over 

21 half the bone arol.lnd that tooth. 

22 Q Uo'\.'1 before I leave your measurements, your pocket 

23 depth measurements, I think you said they were eight and six. 
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1 Dr. Buckis, do you have an opinion within reasonable 

2 denta~ certain~y as to what the pocket depth of those 

3 teeth that you ~ave th.:\t you meas'ured at sixes and elqhts 

4 would have been in November of 1974? For instance, let's 

5 take them one at a time. tihat in your dental opinion within 

6 rea~onable certainty would that, an eight pocket depth 

7 reading have read in November of 1974 or around that peri~d 

8 of time? 

A Backing up two years, I woul4 say. five millilileters 

1o would be a reasonable expectation. 

11 

12 

13 

14 

Q 1\nd how about a sixJ _if you obserVed or read a six 

millimeter pocket depth reading in Sep~ember o~ l~tter part 

of 1976·, what. woulit that have been in. November of 1974?· 

A You woulu expect. that that would be three to four; 

15 I would thinl:... 

16 Q uoes periodontal disease develop·ove:tniqht or 

17. can. you help us in understanding. how long it· takes for that 

18· ·to develop within soMe medical probability? 

19 11. \'7ell basically the hody has a balance to it and 

20 when we are yoUnger our tissues -- some tissue cells are 

·21 lost and new ones are formed and what happens in the mouth 

22 is that if bactcria.·.is perJTdttecl to stay in one place for 

23 any extended period of time then they begin to break down 
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the tissue cells or the gum cells around the tooth and 
.. 

extend into the deeper tissues once that is broken doWn 

so I think that it's a question of learning to live with 

these bacteria that accumulate as to whether or not you are 

going to have any gum disease or periodontal disease. 

Q now, Dr. Buckis, in light of that, can you give 

us some idea in years or whatever framework of time you can 

that it takes periodontal disease to develop to the point 

that you saw -- you observed it in l1rs. Farley's mouth? 

· A Well, genera1iY it would take several years. I 

woul~ say at least five years. for it to develop to that 

extent. 

. Q 1~1 right, sir, now when you examined Mrs. Farley, 

was it difficult at all, difficult f.or you to determine that 

she had periodontal disease.? 

A· Not at all. In fact I really abbreviated my examina• 

tion simply because it was very app~rent to me and consequentl, 

I felt she would need the help of a specialist to treat it. 

Q And when 1r1e are relating to Mrs. Farley, as a 

result of periodontal disease Mrs. Farley had and has, what 

has happened to her gum,.the gum-bone structure in her 

mouth? 
.•,":' 

A ever the period of -- what period of time are you-
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1 speaking? 

2 Q Any period of time. What hap~ens to it1 Has it 

3 improved, has she lost it? Is it getting better or 

4 A (Interposing) Until I saw her I assume it would 

5 continue to go down hill. 

6 Q What does that mean? 

7 A She was losing more and more of the .ligaments over 

s the tooth structure.· 

9 0 When ~ill that ligament or attachment structure 

10 rejuvenate itself, will it grow back and become like it was 

11 before or not? 

12 A Unfortunately the body is not capable of 

_13 repairi~g that mechanism. Consequently, the treatment 

14 primarily is directed at arresting the disease at whatever 

15 point it is. 

16 Q So that whatever I is it fair then to say' Dr .• 

17 Buckis, that whatever bone loss; ligament loss, structu~ 

18 loss Mrs. Farley suffered, ·sustained up to the time that you 

19 saw her, that will never come back? Is that fair, is that 

20 right? 

21 A As far as I know,. you canrtot regenerate periodontal 

22 tissues. 

23 Q All right sir,·do you in your office treat people 
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1 yourself who· have three and four pOcket depth readings? 

2 A Yes, I do. 

3 .Q And what would that treatment consist of? 
. . 

4 A Generally, a removal of the diseased attachment 

5 tissue and showing the patient primarily how they can remove 

6 the bacteria that if started or initiated that process and 

7 then observing the J:le~ling of this and keeping on top of 

8 their own home care procedure·s •. That is ·basies of· treatment 

. 9 of that. 

10 

11 

.12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

0. Why did you send Mrs. Farley to a periodontist;' 

if·you are able to do this kind of work yourself? 

A You just asked me thr~e and four millimeters. 

.Q Yes. 

A And her -- we were dealinq with more extensive 

problem and I felt that he deals with this extensive type 

of problem every day and when you get involved with it you 

lose so much tissue, you're involved with mola~s that have 
. . 

multiple roots and that qets a little more complicated when 

you get in there and treat those areas. 

Q All right, sir. After Mrs. Farley saw Dr. Armstronc; 

did she 

A 

couple 

return to you for treatment? 

ur. Armstrong asked her to return to me on a 

different occasions to t.reat spec-ified areas that 
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1 felt needed attention at the same time that he was treating. 

2. 0 Will you tell us what her condition was when she 

3 returned from Dr. Armstrong, what the condition was insofar 

4 as you were concerned in your treatment and then what you did~ 

5 A Initially there was an area which had rather 

6 extensive decay and he felt that if we didn't treat that 

. 7 area and remove the decay and put a filling or restoration 

8 in that right away that the possibility of her losing that 

9 tooth was eminent so .that was initiil)Y done, was to get rid 

10 o·f ·the decay factors. 

11 .0 What did you do to do that? 

12 We removed the ·decay and rebui.lt the tooth in 

13 sil.ver mounting. 

14 Q Do you have an opi~ion as to how long that decay 

15 that you have· told us about had been in that tooth? 

16 A Weli, ·as·decay Sits in one place for an extended 

17 period of time it develops a dark ~eathery apPear~ce and 

18 feel ·to it and it certainly appeared that it was the type 
.. 

19 of decay lesion or caries lesion that had been .there for a 

20 couple of years or more. 

21 Q 

22 tooth up? 

23 A 

What else did you do in addition to cleaning that 

There. were a-couple of other teeth involved that 
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1 had some decay and also he had done some periodontal surgery 

2 and the teeth th~t he had treated were very l.Oc:nre and felt 

3 they needed to· be stabalized so the one tooth would help 

4 support the others so that was done. 

5 Q All right·, sir. Mrs. Farley is still a patient 

6 of yours? 

7 A Yes. 

8 Q And do you anticipate further treatment for her? 

9 A Yes, we have worked up an extensive treatment plan 

10 for her. 

11 Q All right, now before I go into that, Dr. Buckis, 

12 let me ask you a series of questions. I want you to take 

13 into account certain facts that I am going to mention and 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

then I want to ask you a question based on those facts. I 

want you first to take the period ot time of November of 

1974 a~d on that date a lady of about 37 or 38 years old 

presents herself to a general practicing dentist. At that 

time she has evidence of bleeding, of loose teeth, of some 

spacing, unusual spacing in the front teeth and at that time 

would have pocket depth readings in some of her teeth at 

three millimeter.·· Do you have an opinion within reasonable 

dental certainty what the condition of that person's mouth, 

guns, teeth were at that time? 
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1 MR. BRANDT: Excuse me, Your Honor. I'm qoinq to 

2 object to that. I don't believe there is any fact~ in 

3 evidence as to packet depth on that date. There's been an . 

4 opinion expressed by this witness but no fa_cts. 

5 MR. BALAVAGE: It is an opinion, Your Honor, arid I 

6 think it is a fact opinion. The man has indicated pocket 

7 depth reading in his 

8· THE COURT: (InterPOSing) I believe he did testify 

9 Mr. Brandt. 

10 MR. BRANDT: Not facts. My problem is that is his 

11 ·opinion because he didn't see her at that time. Be's offered 

12 • • 0 

to you an opinion a~ to what the pocket depth may have been 

13 since he wasn't there but I don't think you can base a· 

14 hypothetical on an opinion; it has .to be bas~ on a· fact 

15 in evidence. That is my objection. 

16 MR. BALAVAGE: If I could disagree with that. We 
• 0 

17 can only do with a matter of this kind what is possible. 

18 THE COURT: I will overrule your objection. 

19 MR. BRANDT: I have ~ objectit?n• 

20 THE COURT: A11 right, sir. 

21 BY MR. BALAVAGE: 

22 0 Dr. Buckis, what in your dental opinioJ). was the 

23 condition of that person's mouth? 
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1. A At what time is this now? 

2 Q November of 1974 taking into account the facto~s .. 

3 that I have told of to you. 

4 A The -- certainly what you mention was evidence of 

5 periodontai disease or periodontitis. 

6 Q My next qUestion to you was wo~d or should a 

7 generally practicing dentist in this area have discovered, 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

. 20 

21 

22 

23 

diagnosed periodontal disease at that time? 

A Yes. 
. . . 

Q On an examination perfo·~ed on that person? 

A Yes. 

Q Can you give us an opinion within reasonable 

dental certainty what ~ffect there would have been on that 

person had that person been diagnosed properly in November 

of 1974 and treated properlya what affect would all of that 

have had on the hypothetical iady we are talking about,on 

her gum, mouth, bone structure? 

A With the patient's cooperation, the lesions would 

heal up and she would retain her teeth • 

Q Taking -- comparing that· hypOthetical lady in the 

questions and answers that I have ~sked and you have given, 

had Dr. Goode diagnosed Mrs. Farley's condition in November 

of 1974 and then either treated her himself or referred her 
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out for proper treatment, do you have an opinion within 

rea~onable dental certainty as to whether or not the treat­

m~nt to Mrs. Farley would hilve been as extensive .as it is 

now? 

A I'm sure it would not have been.as extensive. 

0 Do you feel that some of these operations may have 

been unnecessary? 

MR. BRANDT:. I will object as to what may have 

been. I think he's· .got to testify as to the basict·:standards. 

0 

THE COURT: sustain the objection. 

MR. BALAVAGEi I will reword it. 
. . 

BY MR. BALAVAGE: 

Doctor, taking into account all the factors we have 

previously cranked into our .computer, do you. have .~ opinion 

within ~easonable dental certainty as to whether or not some 

of .tJJe·operatio~s that have been performed by Dr. Armstronq. 

and will be performed woUld. have become unnecesary had prompt 

proper treatment been rendered then? 

A My opinion that some of those procedures would not 

have been necessary. 

THE COURT: Were what? 

~IE WITNESS: · Would not have been necessary. 
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1 BY MR. BALAVAGE: 

2 Q Dr. Buckis, in our Northern Virginia area is it 

3 standard practice when a patient would come, let's say to 

4 you for other work, for let's say grinding or painting of 

5 teeth that haVe been capped or x-rays, is it standard 

6 dental practice to routinely.check that.person for potential 

7 possible periodontal disease? 

8 A Yes. 

9 0 Do you? 

10 A Yes. 

11 Q Dr. ·Buckis, assuming that you're aware of the fact 

12 that Dr. Goode, back in 1969 area, did extensive capping, 

13 bridging work for Mrs. Farley, you know that don't you? 

14 A Yes. 

15 Q Were those caps individual caps or are they 

16 bridged or can you give uS a brief description of~that? 

17 A They're bridges replacing some teeth and most of 

18 ~~ose are what we call multipie units or they're tied together. 

19 Q All right, sir, now assuming that Mrs. Farley were 

20 your patient,you·had performed that sort of capping, bridging 

21 work what dental oral hygiene instructions would you have 

22 given her? 

A Well after I --
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1 MR. BRANDT: (Interposing) Excuse me, I don't 

2 think that is the. standard· sir·, what ·a particular· physician 

3 or dentist might have done. 

4 · . THE COURT: I sustain the objection. I think it • s 

5 what the general practice would have been in the area. 

6 BY· MR. BALAVAGE: 

7 Q All right, Dro Buckis, would you tell us what the 

8 general standard practice is in the area insofar as instruc~ 

9 tions under those conditions? 

10 MR. BRANDT: Excuse me, sir, what year are we 

11 talking about? 

12 TilE COURT: What year are we talking about? 
. . 

13 UR. B~VAGE: Your Honor, I. would be talking about 

14 1969 and thereafter. 

15 THE COURT: All right. 

16 MR. BALAVAGE: Becaus~ this lady did see this 

17 doctor as we know many times after. 

18 THE COURT: All riqhta 

19 THE WITNESS: I would say that when an appliance is 

20 placed, if a patient in the area generally is shown how to 

21 clean and maintain that. 

22 BY MR. BALAVAGE: 

23 Q Now will you explain to us what that instruction 
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Q In Mrs. Farley's·case, it woult:l be showing. her how 

to use a little lead or threader to feed some dental floss 

between the teeth where she can't get it inbetween any other 

way because they are soldered together, tied together, so 

they can get in there and remove the bacteria that would 

create a periodontal probler:t. 

Q Would you give ·her instructions in brushing in 

that regard? 

A Yes because dental floss as you know is not 

possible to wrap it all the way around a tooch so that some 

of the areas would have to be cleaned using a soft bristle 

brush. 

Q And is there any particular way that you would 

instruct her to use that brush? I don·• t -- did you bring 

a brush with yo~·by any chance? 

A No, I didn't. 

Q I-iaybe you can· show us -- can you tell us or show 

us if there is any unusual way your instruction would be in-

sofar as the use of a toothbrush is concerned? 

A Hell, it!3 not unusual. I think the accepted method 

of brushing today is what we call secular brushing where you ·· .. ~. 

point the bristles --
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I MR. BRANDT: 1 (Interposing) I am going to object 

2 again. We are talking about today. I"t is one th~nq if we 

a are talking about 1969. 

4. MR. BALAVAGE: I don't mind doing it if --

5· BY UR. BALAVAGE: 

6 Q Dr. Buckis·, for the five years that you have be~n 

7 in practice in this area what has been the a~cepted or 

8 general standard. of practice among.general dentis~s in 

9 dentistry in general insofar as oral hygiene, dental 

IO hygi~ne instruction is c.oncerned? · 

II A Basicaily it's. been what I have been ·describing 

f 2 to you. 

I3 0 Go ahead and describe it again. 

14 A And when I first came here I joined a group 

.I5 practice in Reston, Virginia and the first thing I did there 
. . 

was help them institute a program to instruct their patients 

·17 
in oral hygiene or home care procedures and there was besides 

18 myself, there was an individual dental auxillary whose sole 

I9 duty it was to work with patients iri proper methods of brushing 

20 and the use of dental floss. 

21 Q Will yo~ tell us what the proper method of brushing 

22 is as you have described it? 

23 A It is known as a secular method of brushing and 
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1 that means you point the bristl.es toward the gumline and 

2 vibrate it very gently and tllis·cleans the little crevice 

3 between the gum and the tooth ~here the bacteria harbor 

4 themselves. 

Q Is this done with a hard or soft brush? 

6· A. The soft.bristle brush. 

7 Q What is the purpose· for .instructing Mrs. Farley or 

s anybody like her in that sort ·of dental hyqiene1 ·what is the 

9 purpose of that? 

10 A To prevent periodontal disease and caries, dec~ 

11 probiems. 

12 Q Have you given· Mrs. Farley any instructions in 

"13 that regard since you have had her as a patien~? 

14 A Yes. As a matter of fact the first. _appointment 

15 we spent most. of our time doing exactly that because she 
. . 

16 wanted to know what she could do right away to get rid of 

17 this problem she had and·I said yeh there is something you 

18 can do. So we .. spent at least thirty minutes going through 

19 a ritual of cleaning up eve~ything. 

20 Q Now, Dr. Buckis, assuming Mrs. Farley continues 

21 with the dental hygiene as you have recommended to her, and. 

22 further assuming that she will continue to see you and 

2:3 possibly Dr. Armstrong over the years, do you have an opinion 
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1 within reasonable dental certainty what the proqre~s 'f any 
. . 

_2 · of that periodontal disease will be·J what I am gettiilq at, 

3 will it be arrested, will it be a~celerated, will it stay 

4 the same. or what? 

5 A· My opinion· I think that proper treatment is qoinq 

6 to arrest the problem. ·There-- in my conferring with Dr. 

7 Armstrong, there are a few teeth that are as yet qUestionable 

. 8 in his mind and these teeth ~e feels the ~- . 

9. MR. BRAND'l': (Int~tposinq). Excuse me, I'm qc)ing 

10 to object what· somebo·dy else feel.s •. 

ll 

. 12' 

13 

THE COURTa I will sustain the objection. 

MR. BALAVAGE: All riqht • 

BY .. MR. aAI.AvAGE: 

14 Q We don't want you to say what Dr. Ar.mstranq may 

15 have said. What is your opinion insofa .. r as· these teeth that 
. . . . . 

16' you have just referred to? What is your opinion? 

17. 

18 

19 

20 

21 

22 

23 

A Well .. with tlie e~ception of perhaps three teeth, 

I think she cari retain the rt!mainder of· ·her dentit·ion and 

without any problem provided she stays on a good maintenance 

program. 

Q Is ltts. Farley a cooperative patient? 

A As cooperative as any patient I have ever worked 

with. Does an excellent job of taking care of 
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1 . Q (Interposing)· All right, sir. You have mentioned 

2 with the exceptie>n of three teeth. What -- do you have an 

3 opini~n \fithin reasanable dent~l certainty as .to what. the 

4 . future is going to hold for Mrs~ .Farley insofar as those· 

-5 three teeth are concerned? 

6 A We are endeavoring, Of Course, to salvage everythincr 

7 we can but I think short ot a miracle for those three teeth 

8 to last aay more than four to .five years would b~ expecting 

9 too muc~. so it would be unfair to plant in anybody's mind . 

10 the fact that·we can perfor~ miracles so I would say those 
. ' 

·· 11 three te~th are probably goinq:.:Cio be iost. 

12 ·o Why? 

13 A Because.by_ the time treatment was initiated the 

14 disease had caused too much bOn$ loss. 

15 Q Dr. Buckisi you have I understand a plan of treat-· 

16 ment and wox:k laid out for Mrs. Farley I is that correct? 

17 A Yes. 

18 Q And what is your end purpose 1 what is your end · 

19 result insofar as she is concerned? 

20 A Well we have a number of things we want to accomplish. 

21 ·we want to stabalize the overall periodontal condition or the 

support around her teeth and to do that because there's been 22 

23 so much bone .loss those teeth need to be stabalized. Ri~ht 
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1 now they.'re in a state of f.luctiono. They're moving and it's 

2 a known fact that at the end of periodontal treatment that 

3 teeth need to be st~'alized or mutuaily suppOrting to one 

4 another so you tie them together and another thing you want 

5 to do, of course, i·s to have her look presentable~ her best 

6 and soinetime·s when you ex·pose xoot surfa~es after periodontal 

7 treatment these root surfaces are very sensitive and that 

·s seilsit,ivity can be ov·ercotne by· covering those sen.sitive areas 

9 with a crown or· cap w~t.ah is a pa·rt o~ the splin~ .that is to 

10 be made up and then the teeth should be pu~ into a· 

11 harmonious relationship. so tha·t · tii~y' re not· tripping over 
. . 

12 one another and agqravating a weak~ned condition. ·so if 

13 .Y:OU -- these are SOme ·of the treatment goals th~t We have 

14 in mind and want to spread ·those fo.~t~es out over as mariy 

15 teeth as possible. It's kind· of· a snowshoe effect so there 

·16 is not too much. stress put on. any one. tooth and· baSically that 

17 ·is what we are.--

18 Q (Inte~posing) All right, siro Has Mrs. Farley 

19 told you that the teeth that Dro Goode has operated on are 

20 

21 

22 

23 

sensitive? Has she indicated that to you? 

A Diu you mean Dro Armstrong? 

Q Dr. Armstrong, excuse meo 

A Yes, she did say she ·had some·:.sensitivityo 
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1 Q Has there been as a r~sult of Dr. Armstrong's 

2 operations to your obserVation any.widening of the gap between 

3 the crowns, the lower edge or maybe the upper edge of the 

4 crowns on.the top and the_gumlineJ has there h~en any effect 

5 on that? 

·s A Yes, it is evident~ . .:· that the teeth appear 

7 elongated in the areas that he's done surgery. 

8 
Q Can you se~ -- can· you if you look in. Mrs. Farley's 

9 n_touth, can you see this gap; is -it _pretty evident~:: or not? 

10 A ·Yes, you can see it. 

11 Q And one of your goals is correct that cosll\etically 

12 so it cannot he seen, is that correct? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

28 

A That is part of the goals, yeh. 

Q All right, sir. Now•. what would you do, how do you 

intend to go about meeting your goals that· you have outlined 

to try to help Mrs. Farley out?· What do you intend to do? 

What will you do? 

A Well basically-we want to develop a satisfactory 

bite for her and to do this we will b~ doing it out of ou; 

of crowns, developing it in the prosthesis, prosthetic 

fixed replacement that would be made there and in addition 

to that some of these teeth have to be put in more favorable 

aligmnent because the forces when they are directed on teeth, 
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1 if they are directed in a verticai plane they're much kinder, 

2 the tooth can take these forces better than if the tOoth is 

.a leaning to one side then you get a leverage effect and ·it 

4 will tend to break down the ligaments that. hold that. tooth 

5 in there so some of the treatment ·-involves moving teeth o.r 

6 upriding them by ortho~ontic means ~nd after they're there 

7 stabaliz-:i.ng.them by tying them afl together and.dev~lopi~q 

8 a bite that will allow the :·.teeth to· glide ·over one another· 

9 smoothly. 
0 •• 

10 Q . All right, sir and do you intend -- yo~ maY. have 

11 said this but I will ask you, do you intend to remove the 

12 crowns that she now has in her mouth an4 rep~ace ~hem1 ~a· 

13 that part of· ·t:he. treatment. that· you h~ve? 

·14 .Yes. 

15 Q And yo_u feel by doing that ·you will accomplish· theSE 

· 16 various goals you· have indicated, is that correct? 

17 .A 

18 would be included ino 

19 Q And what, Dro Buckis, what would be your charge? 

20 Before I ask that question.· Over approximately how long a. 

21 period of time do you feel you are going to have to be workin~ 

· 22. on Mrs. Farley to get her straightened out? 

23 A I'd say two yearso 
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Q And what would be your c~arge, can you qive me a 

cost as to Mrs. Farley for the ·work that yo\1 h-ave told us 

about? 

A I believe we estimated approximately $7500. 

Q And Docto.r, is that price for the work that you 

have .indicated; is that what is generally charged throughou~ 

the Northern Virginia_ area for the work. that you have told us · 

about? 

A As far. as I know. My fees are in line with the 

other prac~itioners in the area. I think· it is prob.ab_ly the· 

best cost accounttnq system you can use. 

Q Let me just ask you a few other things., Dr. Buckis, 

and I will be through.. Based on reasonable medical certainty 

should a practicing dentist have diagnosed.Mrs. Farley as 

having periodontal disease.·in 1974, November of -1974? 

A Yes. 

Q Based on reasonable medical certainty and also 

taking into account the standards of practice for dentists 

in the area at that time, November of 1974, what treatment 

should have been recommended by Dr_. Goode to Mrs. Parley J 

what should he have done? 

A You mean if he were doing periodontal treatment 

himself? 
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Q No, sir. In. November of 1974 when Dr. Goode saw 

· Mrs. Farley, what should. he have done?· 

A I would think he. should have iilformed · ·th~ patient 

she had a periodontal disease. 

Q And then what after that? 

A And if. he .feit capable, qo ahead and treat it him- . 

self or if not make a referral to someone he felt would do 

an adequate job. 

Q Doctor, do you have an opinion within reasonable 
. . 

medical certainty as. to whether or· not Dr. Goode failed to 

meet the then applicable dental standard·s in tha~ period ·of· 

time?' 

MR. BRANDT: Yotlr Honor, ·I am qo"inq to object to 

that. I· think that probably calis for the ultimate fac~ in 

issue which oniy the jury can decide.~der your proper 
. . 

instruction. I th'~nk he can tell· what the. standard of ··car:e 

is .. 

I .. m. BALAVAGE: I will withdraw the q\lestion •. 

THE COURT: He is going to withdraw the question. 

~m. BALAVAGE: Yes, sir. 

BY MR. BALA VAGE: 

Q Dr. Buckis, in November of 1974 and even before that 

and .since theri within reasonable·~.dea~ta~~·:probabil,;i.ty \'lhat 
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1 instructions of care should have been given to Mrs.· Farley. 

2 from the ~tandp(,int· of dental hygiene, oral hygiene? 

3 A Well I feel she should have been shown how to 

4 remove the bacteria which grow in everyone's -- in everyone's 

. 5 mouth and certainly that ·to do that the b~shing technique . 

6 that I· showed you would be called for as well as the use of 

7 some dental floss to g~t areas that that brush is not going 

8 to reach. 

9 

10 

11 

12 

. 13 

14 

15 

16 

17 

.o Dr •. Buck is, in response to a letter I wrote you., 

you r~spol?-ded November 16 of 1976 and you then gave a diagnosj~s 

MR. BRANDT: (Iriter}?os.ing) Your Honor, I am going 

to object. I.think that is a improper que~tion. 

THE COURT: Sustain the objeetiori • 

MR. BALAVAGE: I wfll strike. it. I will ask him 

directly. .. . 

BY MR. BALAVAGE: 

Q Dr. Buckis, you have told us about your examination. 

18 your treatment, your proposed treatment. Now I want to ask 

19 you what your diagnosis. is and was of Mrs. Farley from the 

20 time that you saw her to the present of her condition? 

21 A 

22 

23 Honor. 

·The diagnosis would be peEiodontitis. 

MR. BALAVAGE: I believe that is all I have, Your 
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TTIE COURT: Cross examine; Mr~ Brandt? 

CROSS EXAMIUATION 

BY MRo BRANDT: 

Q Dr. Buckis, have you had patients over your 

career .that did not return for· continued care from you? 

A Yes. 

Q That is a problem that plaques a ~entist i·s it 

not? 

A !·don't find·that·it plagues the dentist. I think 

some of them are happy some of them didn~ .. t return. 
. . . 

·Q Maybe it plaques the patlen:tJ maybe I should state 

it tha~ way. Wo\lld you agree it is not very good ·CO~n 

sen~e by a patient ·to. stay away for 1;wo and three .Years a~ 

a time from her dentist? 

A That would be reasonable to asswne •. · 

Q All right. How·:. ·frequ_ently do .you tell your patients 

to come bacl-: to see you? 

A Depending on the previous expe.rience as far as 

dise·ase goes, encouraging everyone to see me once a year. 

Those that I see on a six month or less interval and they're 

still havinrr problems, I want to see themmore frequentlyo 

Q So you would say at least once a year? 

.A That is right. 
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1 Now, Mr. Balavaqe has asked you about November of 

2 1974 and the fact ~hat periodontal disease in your op~nion 

3 was present but as a matter of fact. your opinion is that was 

4 .present before that, isn't that correct? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A Yes. 

Q How far back did.you say, five years? 

A That is correct. 

Q Five years from. when you saw her7 you saw her in 

September 1976, early September; the 2nd day was it, am I 

correct in that? 

A I believe so, yes. 

Q so did I understand at least in your opinion she 

had had an aqtive periodontal diseas·e condition that ~hould 

have been attended to by a general dentist back in 1971 

period.of time? 

A I would have to concur, riqht. 

Q Now I believe. you did tell Mr. Balavage that if a 

general dentist had observed this problem and had attended 

to it you felt that the care would have been less extensive 

than it is now? 

A Right. 

Q It is a fact, however, is it not that the care, 

that would have been periodontal care, required that three, 
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1 four, five ·year period of time prior to that time Whi'ch WO.l;lld. 

2 haye requi.red not only attention by a dentist, be he a, 

3 periodontist or not, but· time by Mt•s. Farley,· e:Kpe.nse· by 

. 4 ~Irs. Farley, discomfort by Mrso Farley? 

5 A To some extent, yes. 

6. Are you able to q:ive .the jury, .Dr. ·Buckis, ariy kind. 

7 of a' feel for comparing the pro.cedures that sho~ld have been 
I 

8 . performed and piCked up earlier and those that Mrs.• Farley 

9 is ~ow underqoing? 

10 A Well in the earlier s.tages this disease can be 

1i arrested and controlied with a minimal amOunt of treatment 

.12· where you don't have· to go in and make surgical flaps and 

13 reshape the hone ~nd tissue around the teeth s~ treatinq 

14 it earlier I thi~ ·that it could have been done is what they 

15 call a closed proce.dureo bne where you don't reflect any 

16 tissue otit of the '"ay but merely go in and .do what is known 

17 as root planting and shaping·away the affected areas on1:he 

18 root and scraping out. It's kind of a D&C around your tooth 

19 type thing. 

20 Q And Dr. Buckis, what is your estimate of the cost 

.21 of that, that that .would have cost Mrso Farley? 

22 A I can't really feewise go back to five years but 

23 right·.now it would run approximately $700.00. 
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1 0 Did you say $700? 

2 A Right, um-hum. 

3 Q J\nd do you say that there would have been your 

4 services necessary then following that periodontal care, the 

5 splinting and the crown and bridge ~rk? 

6 A I don't believe I understand what 

7 Q (Interposing) As I understand it when the 

8 periodontis~ is finished you propose to do some spl:i.~t.ing 

9 of the teeth together or tying it as you call as well· as 

10 brand new crown of. bridges, am I correct ·sir? 

11 A The two are congruent~ 

12 0 You are going to do them? 

13 A Yes. 

14; 
Q Or you tell us here you are.going to do them? 

15 
A Right. 

16 
Q I'm ask~ng.you whether or not if the $700 periodoritc~l 

17 job had been done five years ago prior to your seeing her, do 

18 
you say she also would have been required to have then done 

19 
in your general opinion, these procedures? 

20 
A I don't believe so because you wouldn't have all 

21 
the mobility of these teeth and consequently they wouldn't 

22 
need to be stabalized. 

23 Q How about crowns and bridges? 
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1 A And the crowns·aryd bridges happened to be there· 

2 already, is that correct? 

3 Q You tell meo Yo.u·have lQc;>ked at Mrs~ Farley'.s 

4 mouth, I haven°t. 

5 A ·soJI'le of the some of the crown and b~idqe· wo~k, 

6 of course, that is already there is already there, riqht? 

7 Q You're proposing to take what's. there off as I 
. . . 

8 tinderst~nd it are you not sir and. to redo it? 

9 A That is correct. 

. 10 Q would. you do that also had pe~iodontal care been 

11 rendered five years ago? 

12. A I don't believe so because she probabl~ wOUldn't hav~ 

13 had the root sensitivity from'the tissue having receded or 

14 been b~ken down. halfway up the root~ 

15 Q Now, letus talk about the crOwn and brid9e work. 

16 You don't find anything wrong with the crown and bridge Work 

17 that is in place, do you sir? 

18 A ~fuat do you mean by find anything wrong with it? 

19 Q Does it not meet the general standards here in 

20 Northern Virginia that are exerciSed by a general _dentist 

21 in this community? 

22 A Do you feel that is a debatable question or not? 

23 Q I'm asking you if you find any problem with the 
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1 crown and bridge work in ~1rs. Farley•s· mouth, do you find 

2 that it varies from the general sta~dard here in Northern 

3 Virginia exercised by the general dentist? 

4 A I would think so. 

5 Q 
. . 

You think it does not meet or it does. ·meet? 

6 A Does not. 

7 Q In what way, sir? 

8 A I am thinking· in terms of ·when I initially saw Mrs. 

9 Farley. 

10 Q I understand. 

. 11. A And at that time they were over-contoured. 

12 Q What does that mean? 

13 A Were not shaped to conform to the original shape 

14 of the tooth structure that they replaced. 

15 Q Have you ever had that happen to you? 

16 A Yes. 

17 Q So it is an expectable thing that can happen on 

18 occasion you say? 

19 A No, I remade it. 

20 Q All right. How many overcontours as you describe 

21 them did you see? 

22 A 

Q 

In Hrs. ·Farley's case? 

That is right. 
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1 A .I didn i.t. count them to be truthful with you. 

2 Q So you're no~ able to tell the jury ~ow ni~ny you 

3 . found over-contoured? 

4 A I'd hnve to give_an approximation. I·believe 

5 the majority. 
. . 

6 Q You felt ~hat ~~e majority of th~ crowns arid 

7 bridges in ~his lady's mouth .were over•countouredj not 

8 acceptable? 

9 That is. right. 

10 Q Well if this iady had no~ had any periodontal 

11 care at all then you would have gone in and removed ail of 

12. these crowns and redone them·? 

13 A I might have sugges~ed it to. the {?atient .•... 

14 Q tihy? For what reason? 

15 A Because they tend to·trap bacteria, they tend to 

16 

17 

develop decay in areas where bacteria .are lodging, make it 

more difficult for the patient to qet in and cle~n and they · 

18 were subsequently recontoured or filed down and thinned out · 

19 or reshaped to the proper contour as a part of the periodont~ • 

20 Q I thought you said since she's been under your 

21 care she doesn't have a cleaning or bacteria problem? 

22 A 

23 

H0\-1 does that go together:.-with what you just said? 

THE COURT: Just respond to his question. 
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1 t-iR. BALAVAGE: Your Il<;>nor, there is no question. 

2 He just made a statement. 

3 THE NITNESS: He didn't ask me anything. 

4 HR. BALA VAGE: Your Honor, it , is cross examination 

5 but I think he's got to a$k a question. He didn't. ask·a 

6 question. 

7 £"1:!1. T3l11\NDT: I don't think Your Honor had any 

8 ·problem understanding the problem. 

9 THE COURT: Mr. Brandt .. wiil repeat it. 

10 DY MR. BRANDT: 

11 Q Dr. Buckis, isnit it is so sir, ever since she's 

12 been under your care you say that the bact~ria condition that 

13 you found when you first s~w her has been cleaned up and takeh 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

care of, cured? Your Honor, I'd appreciate it if Mr. Balavagc: 

would not motion with his head. 

l·1R. BALAVAGE: I'm getting ready to object. He 

didn't say all that and I don't think it is a fair question. 

That is what I ~m .objecting about. I don't think he said 

all -- if he wants to ask that question. 

~m. BRANDT: Your Honor, I think it is proper cJ!oss 

examination. 

THE COURT: I will overrule the objection. I think 

it is completely --
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8·1 

I TJIB tiiTNESS: (Interp~sing) . Her treatment is not. 
. . 

2 completed. Sha still h:1s problem. areas. Thore_• s areas ·she· 

3 cannot qet to ·and clean. 

4 BY MR. DRANDT i 

5 Q now many? 

A How many?_ 

Q Yen, s:i.r o 

8 A From the maxillary right first central incisor 

9 to the last molar. 

IO Q How many teeth? 

·II A On the righ.t side that would encompass seven teeth. 

I2 Q ·_ You say that it is impossible for her to _p~perty · 
. . . . 

I3 clean·. seven teeth? 

I4 A -_Right. no-w, yes •. · 

I5 ·o why is that? 

. I6 
A Because she hasn°t had any peri~dontal·treatment 

I7 completed in those areas·. 

I8 0 I seeo Well, it has nothing to do with the·crciwn 

I9 
and bridges, does it? 

20 
A ·Remember these crowns were already reshaped and 

21 recontoured by Dr. Armstrong which enabled her then to get 

in and do the cleaning. 

23 
Q So those croWns don 8 t need to be replaced? 
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1 A I don't ·believe I said that. 

2 Q I'm sorry. ± tilought you said you proposed that 

3· you would reJo all of this lady's crowns? 

4 A That is right. 

5 Q But didn't you jus·t tell us now Dr. Armstrong had 

6 reshaped or recontoured a number of them? 

7 That is right. 

8 Q Then they don't need to be redone? 

9 A .That is ~ot a logical conclusion. 

10 Q. \vell explain to us why it isn't. 

11 A Because esthetic.ally they're unacceptable. 

12 Q What do you mean· esthetic.ally they're unacceptable, 

13 to you or to r-trs. Farley or what? .How do you make that 

14 determination? 

15 A Okay, forget esthetic·s. rrom sensitivity •tand-

16 pOint she's got a lot of discomfort if she drinks anything 

17 cold. 

18 Q 1\11 right. 

19 A And by putting crowns on you are going·to get away 

20 from the sensitivity. 

21 Q I thought you said she had crowns on those t~eth? 

22 A But what about the areas that have been exposed to 

23 periodontal treatment that are not covered by the crowns? 
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1 Q so you are teyiri9 to make a bigger crown in layman'• 

2 terms? 

3 A Not lnrger necessarily but it wOuld cover more toot} 

· 4 surfaceo 

5 Q Isn't that~ upon by the periodontist because 

6 you are going up close to the gumline and you c~n.then trap 

7 bacteria by nakinq that larger? 

8 A I don't believe that t~t ·-- that that is. ·necessarily 

9 the ·factual stat.ement. 

10 Q Well is there a controversy about doing that, le~ 

.11 me ask it that way, tl}.at your p_rofessi~~ between your profes-

12 sion and the ~~riodontal ~pe.cialists? 

13 

14 

A 

Q 

! don't think that it is necessariiy a controversy. 

Is there a di~agree~el)t. be.tween qenti~ts. ·about 

15 that, may I. ask it that way? 

l6 A I don't think you can get two dentists to agree on 

.17. too much of a·nything. 

18 Q All right. .Arenit you rea'.lly proposing, Dr. Buckis~ 

19 the absolute perfect situation for this lady without ~eferenc~ 

20 to cost anrl so forth? 

21 A I .felt that in the light of the amount of supportin~ 

22 tissues that's been supported that she ·needs 't·J~~.: absolute 

23 best we could do for her. 
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1 0 Well, crowns and briclges have nothing to do ·with 

2 support, do theY? 

3 A Yes, they do provide a whole lot of support •. 

4 ·Q Isn't a crown merely a cap over an ~isting 

5 .tooth? 

6 Rut the shape of that cap and how it functions 

7 with the cap that it meets ·is going to determine how much 

8. stress is put on the tooth. 

9 Q You talked ~bout ·the· fact that ·three teeth -- you 

10 

11 

12 

13 

14 

15 

16 

. 17 

18 

19 

20 

21 

22 

23 

didn't think.would lastmore than five years. Are two of 

those upper molars? 

A I bel.teve so. 

Q . And is it not correct that. there wa~ no.·:-- that 

there were no teeth beneath those two teeth on the lower 

arch? 

A Riryht •. 

0 ·And isn't the reason that she's having trouble 

·with those two t.eeth. is because of that fact, they have 

~rapped down because there was nothing beneath them? 

A I think they had been in that position long before 

IS he had trouble. 

Q Well when is it that you say that those teeth 

~rapped down? 
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1 A 

2 Q 

3 A 

4 Q 

5 

6 .. Q 

7' A 

Q 

I didn't say. 

All right. Wei~ .did they?· 

Di~ they what? 

Drop down? 

We have.already established that. 

When? 

I rlon ° t.. know •. 

You are not able to· say they weren't in that 

as· 

9 condition· when '~so .E'ariey wa~ed into 01:. Goode's office· 

1o are you? 

11 A What condition? 

12 Q The condition.that they currently are.in? 

13. A Yes I. think you have some films that· he tOok when. 

14 he·. initi.ally saw Mrso Farley. 

15 0 Did they show· they were dropped doWn at ·that time~ 

16 A Dropped1dowri; yes, bUt they didn~t show a lot of 

17 bone loss. 
.. 

18 
Q wouid.n 11 t the ti,se .. of her p·artial plate have helped · 

19 that situation? 

20 A What sit\lation? 

21 Q The: situation of those two teeth dropping down 

22 because they had nothing to hit, no surfaces to come in 

23 
contact with? 

DEO REPORTING 88 
931-3434 



1 A They l-ter(~ already droppeu down. 

2 Q I :thought. you. said th~y have undergone_ a qhange 

a· since? 

·4 A ?-eriodontal change. 

5 Q All right. Wouldn't the use of;:a lower· partial 

6 plate have helped that situation? 

' 7 A I don't think so. 

8 Q You do not? 

9 A no. 

10 Q A dental hygier~,~st is the normal person who shows 

11 the patient hol-? to brilsh their teeth, ian' t that oorrect? 

12 A Not in my office. 

13 ·o ·Isn •·t it normal in most dent a~ offices? 

14 A I don't beli~ve· so. 

15 Q You do not believe so. Didn't you testify on your 

16 deposition t·hat that was the normal approach? 

17 A I testified I believe that if I had a dental 

18 hygienist that she would have to be capable of doing that. 

19 Q Well wouldn't that be the reason you did them? 

20 A It woulrl be one of the reasons, yes. However, the 

21 doctor is still ultimately responsible for whatever goes on 

22 in the office. 

2:3 Q You said that you came to a Reston group and gave 
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i them some a!JeistC\Hce iJl prnventive dentistry. Dio they need· 

2 some help;· is t;hat ~hy you joined the group? l"lere they 

3 havinry tronhle in showing people how to brush their teeth? 

4 A 'l,hat I don't belie~te was a factor in ~Y joining 

5 the groupo 

6 Q noctor, ha.sn' t there been a runn.ing controversy 

7 over the YE'!,"l:rs even in th~~ dental school as to how to brush 

8 one
0

S. teeth and as to what to emphai.ze, whether it be hard. 

9 brush, soft brush, teeth themselves and so forth? 
. . 

10 A Believe it or not I believe everybody aqrees ·one 

11 particular method is superior. 

12 Q l'Vhat were you tul.lgh:t in dental school? 

13 A ! don't )'now, we are· going back;.· 

1~ . 0 Just to 1960 • 

15 Se,renteen ye.a;rs, riqht·. We; were ·taught three 

16 different ~ethods. 

17 Q [Jq you want to tell ·us what. they'were? 

18 A . One \>las called Charter is Method and· -~ 

19 Q (Interposing) ·What was that? 

20 It was a method where you as. I recall the brush 
21 was moved ur, and down. 

22 Q nn the tooth surface or the·gum? 

23 A On the tooth surface. 
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1 Q Okay~ 

2 And tlH3n to l.Je honest with you, I •·m not s~re· that 

3 I can reme:1ilier the names ·of th~ other two methods that were 

. 4 prescribed at that. time. 

5 Q Ho~1 about just describinq them to. us? 

6 A One w:as a c.ireular method. :where you went· in little 

7 · circles. 

8 Q Tooth or gums? 

9 A Hell actually the circular method you hit both 

10 really. 

11 Q Intentionally or accidentally? 

12 A It was you couldn''t ·do· it any ·other way than 

13 go in a· eire! e. 

14 Q t~at was the third one? 

15 A 1\nd the third one is. the one. I renlly don~t 

i6 remeii'll.Jer. 

17 Q Didn~t ma~e a particular impression on you as a 

18 dental student apparently. 

19 

20 Q Which one were you taught was preferable in 1960? 

21 l.iere again the profession had no particular format 

22 that was shot-In to be preferabl{cl, preferred and as a matter of 

23 fact the bacteria, ·logic factors were not promulgated. 
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1 Q Hell \Then is it· between 60 ~nd 77 ·that· you got 

2 • squarQd a~tay ,into a method. th:.l.t you feel ·is· the superior 

3 method which noll ns I understand is soft bristles up under 

4 tha· gum; conct~:'ltratc on the gum an(l not· the tooth? 

5 1\fter I developed a periodontal problem• 

6 _. Q After you pcrsrH1al~y ~eveloped a periodo~tal proble11~'? 

Ri~.: ht, right·. 

8- Q So rlentists aren't above ·ha\'i~g these probie~s. 

9 _ yourself? 

10 A Tbnt is right. 

11· .Q ni~1 you do -some speciai study ~hen this happened 

· for your Ol~n personal \-.relfarc? 

13 A I sought ·the help of· a specialist and the spe_cialist 

14 gave me- a little rubber stimulator or.one 9f these thi~gs 

15. you see on the endof-a toothbrush sometimes and he said 

16 try that for a few months and come back and see meo So I 

•' 

17 used that· for a few rnoriths and my <JUnlS still bled and I went 

18 back to se~ him. I said this thing is not doing any·good.at: 

19 all so the next thing I knew there was a course peing given 

20 

21 

22 

23 

in prgventive i1entistry at the Naval Dental School for one 

~eek and this I believe was in 1966 or 67 and so I went to 

!this course and a gentleman by the name of· Robert Barkley 

!Was giving the course. And the whole theme of the co-Ur$e 
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1 was that anyone could be. independently healthy by just 

2 doing what I .have already qescribed here~ 

Q So that was 67 did you say? 

4 A Yes. 

5 Q So as 67 you fe<~l that at least as far as you were 

6 concerned you. got·". the light ann· ·knew the riqh~ way to brush 

7 your teeth? 

8 A Hiqht. 

9 Q Do you concede that. even_today dentists disagree 

10 on the.usefulness or the method that.you liked? 

li I haven't found too many that would argue~ 

12 Q I take it you -- ·that you fotind sorrie·:·from the wa.y 

13 you phrased that? 

14 A Put it this way, I don't know of any honestly if 

15 we are talking about what.you and I are talking about right 

16 no\11 1 I do.n'·!:. know of anybody that isn't talking abou~ the 

17 same thing I am talking about • 
.. 

18 Q ;then· did your profession go in this area to soft 

19 bristles f:r:Ol·1 hilrd bristles? · 

20 A \ivell the American. Dental Association in 1972 put 

21 out a little pamphlet which describes the techniques that I 

22 have described here. 

23 Q ~~1y were they six years late or five years late? 
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1 .. A Because they'r~ a big bureaucracy and any change 

· . 2 usually comes fro~, grass roots and I . feel. that that is 

a un . .Jouhtedl·y -.;.. .. 

'4 

5 

-6 

7 

(Interposing) Now, of course,· if rtrs. Farley 

had been sho\ln the correct way to car~ for her _teeth and 

gums and just cli.an' t do it; l·rhat, of course~ would be a 

si tuati6n _that. I s~1spect yo~. see from ·time to time, is it 

8 not, where a patie~t just doesn't have the. time or .tne 

9 desire or tho will to do what she's· been showp? 

. 10. Yes· • 

. 11 HR. BRANDT: .May I·· have the Court's indulgence? 

12 THE COORT: Sure. 

13 
. . 

~hose·a~e all the quesions I-have, sir. 

14 THE_-·COURT: ·Any· fUrther r()direct? 

15 l-'IR• B1~AVAGE: Just a few. 

16 Tl~E COURT: Well try to finish with this doctor· 

17' befor~ lunch recess. 

18 !1R. BAIJ\Vl\.GE: Yes • 

19 REDIRECT EXAUINATION 

20 BY HF. BALAVAGE: 

21 Q Ye~, 1.1r. Duck is, on the last series of questions·. 

22 regc:trdless of. uhnt you '"ere taught i1,1 dental school 17 years 

23 ago and regardless perhaps of your see.king out all the 
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infornation you could about· periodontal disease in 1969 I 
1 

think you s~li·1 o,· 67 1 whatevc~· it 'ITas 1 in your own case, 

\'lhat t'or t!K~ li:tst five years, for the last five y.ears that 
3 

you have been in tho liorthern Virginia area, what has been 
4 

the acceptc!d sta:1.dard of <.lental pract·ice insofar as prescribing 
5 

the care· of teeth is concc~nea? 
6 

A 1\qain, it's the technique I described. It's in the 
7 

little booklet put out by the l'Jnerican Dental Association in 
8 

1972 and really by the ti~ they get_ a booklet together like 
9 

that ·everybody' r:; · got the t~Tord. so 
10 

Q (Inter:t)osing) All right, sir. ~ow,1 the line with 
11 

those questions that you ~\'ere asked at the end of yo-ur 
12 

ex~ainationl i3 it acceptable general practice for dentists 
13 

in this are~ to keep up with things, to continually _educate 

14 
yourselves in the -dentistry profession? 

15 
A Yes. 

16 
U l\!ld isn • t periodontics one of the aware things or 

17 
one of the live thinqs for· the· last seven, eight o·r nine 

18 
years? 

19 
A Yes. 

20 
Q I~~t roc ask you this. Have all the dentists in 

21 
your community that you may }~now includinrJ yoursei£ who have 

22 
kept up with thin•JS, woulrJ they have diagnosed Mrs. Farley in 

23 
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1 November of 197 ~ .:1 s bein·q 't•!i th pP.riodontal disease.? 

2 A Yen,.I'n sur~. 

3 Q. NOl!ld it be .. f.air to say that if a dentist, a 

4 generally prnc::ticing dentist, ·did not diagnose and catch 

5· fv'~s. Farley's then condition ·in NOveniber of i974, t.l)at 

6 ·dentist just w·as:t 't keepinr:r up? 

7 ]\. ':-hGt ,.1011ld. be· a fair· -- that wriuld .be a reasonable 

8. assumption. 

. 9 Q \:·lith his· continuing dental education? 

10 Yen. 

11. 0.· Did you oi.zn a· car,. back in i961? 

12 A Yes. 

I1R. Bl\LAVAhE: I think that is all •. 

14 'fEE COU}"!.T: Any further recross?· 

. 15 r;n.. BRANDT: Yes • 

.16 IU~CROSS· EXAMINi~TION' 

17 BY rm. BRANDT: 

18 Q l\.<jain ~s ·I understand you say that a general 

19 dentist ju!.3t wasn't keepin~J up with this lady if he hadn't 

20 seen and begun to solve the periodontal problem back in 1971, 

21 five years before you saw her? 

22 A You said t.hat; that is approximately the time 

23 periodontal disease woulu be beginning. 
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2 

3 

4 

5 

6· 

7 

8 

9 

10 

11 

0 12 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q That is ~ight anr1 shonld have been caught _by a 

general dentist exercisin~ ornin~r.y care in this_community, 

Northern Virginia? 

A I '"'0111'1 thin}t that they would he aware of it, yes. 

Q Should have been a~1are •of it you say7 should have 

done something abollt it? 

-~· Yes .• 

0 Arid I believe you also feel that \-tay about the. toot~ 

that was extracted too, don • t. _you sir,. t~at i.f that had -- sh•a 

lost I think y~n called it -- I will tise the right word, the 

lowe~ right seconrl premolar? 

All right. 

Q .That was extracted in August of 1976 by .Dr• Goode 

·I believe and .I think·she came to you.the next week? 

A Shortly therea-t:ter. 

Q · Shortly thereafter. As I understand it you feel 

that that \'laS lost because Of a specific peric)dontaJ.. ·p11()blem 

around that tooth? 

A Yes. 

Q ~'1d thn.t that shoul.-"f have been picked up five years 

ahead of tine too =tnd the tooth would have been saved? 

A 

Q 

'I'v-10 yPars or three years, yes. 

rive years is what you're starting with and working 
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1 from that point Oil, is that right? 

2 

3 

·4 

5· 

6 7\. 7'.11 ritJht. 

7 (} If that tooth haa periodontal disease about it· 

8 res~lltin~· in hone loss and later ·resulting in the los's of 

9 that tooth :t:n your opinion, .am I .correct? 

10 A Y0s. 

11 Q ·r:..nd h:'d that been· picked up by a general dentist 

12 in this co~i)~uriity exercisin~ the normal standards ·.in this 

13 · comm\lni.ty th~ tooth '"ould not have been lost ar,id he.· should .. ·· 

.. 14 

15. li H~ll nssllme · thnr~~. wottld certa·inly. be evidence, yes 

. :16 ·.in 1971 • 

17 o· I ·don' t want, you to assume, ·is that. your opinion? 

18 A :r.~ I .had·s·een·rirs~·Par1ey in ·1971, I would hav~ 

19 observed • J. 
.1. !. •• 

20 Q I 'n t."llking about the normal general dentist here 

21 in Northern Virqinin. You say the average dentist here in 

22 Northern Vi~~gir:ia shoul~ h~vc picked up in 1.971 n.nd done 

23 sor·,ething ahnut it and then the tooth wonld have been saved? 
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1 
A r can aqree with th~t., ·yes. 

2 
MR. BRANDT: Okay, sir.· 

3 FURTHER REDIRECT EXAMiNATION 

4 
BY MR. BALAVAGEt 

5 
Q Would. the same apply. in No"rernber of 1974? 

6 
A Yes. 

7 
0 Now,. in light of that -- let me just ask a few 

8 
questions and I will be through. Dr· •. Buckis, this periodonta: 

.• 

9 
disease~ when is it at its worst? ·In other words let me 

10 
straiqhten that. questi"ori out if I can. When is the greatest 

11 
damage suffered by· a person who has periodontal disease, at 

12 
the beginnin~, in the middle, at the end or where? 

13 A · Well, like most disease entities that particulary 

14 
one that· -- that can't regenerate itself. In other words 

15 
these structures once they're broken down don't regenerate 

16 
so the lonqer. they're there they worse they get and they're 

17 
snowballed so it's at its worst in the later stages because 

18 
it's drawinq more tissue at a faster J;ate. 

19 Q And would that be the period of time that a person 

20 
would suffer the most damage if. we can compare damages? 

A Yes. 
21 

22 
Q Du~in" the latter part of the rlisease? 

A Yes. 
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7 

8 

9 

10 

11 

12 

.13. 

14 

':JI 

'l1lll;; COUH'l': Anything further? 

HR. DRl\NDT: No other questions.·· 

'l'1I1: COUH'l': Hay Dr. Buck is be excused? 

'.i'il}~ cot ~lt'r: l..>octor, you. may b• excused and free 

to leave. 

(Witness ex~used.) 

'l'HE COUR'l': Bring the witnesses in. We arEl goinq 

to recess at this time for lun~h. 

~-lei.wers of the jury ·and witness, the Court ~s going. 

to -recess. We ran a little past our normal time. Nor.mally 

we ~ry·to recess from i:OO to 2:00 ·but when we:.have ,_ 

witness of this type we try to get th~o~gh_his testimony so 

we are going to recess ~riti~ 2:30. It wiil be about an hour 
15 

16 

17 

18 

19 

20 

21 

22 

23 

and ten minutes. Please donvt discuss fhe case in the 

presence of anyone and don't at telupt to arrive at any con-

elusions and report back to the jury room about ·25 after 2&00. 

(whereupon, at 1:15 p.m., the· tria"l was recessed. 

·to reconvene at 2:25 p.m.) 
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13 
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17 

18 

19 

20 

21. 

22. 

23 

AFTERUOOH SESSIO:·~ (2:40 p.m. 

THE COTJn.T: Bo.th counsel ready at this. time? 

. rm. nA:.~AVAGE: Yes, sir. 

}·ffi. 11:!1}\NDT: Yes, sir. 

Tl!E COURT: Let ' s br i rig the· jury down. 

P·:rh.e-re'1POn, the jury returned to the jury box.; 

f'T'I~TT' 
.L • '·• I C()TJ:'1T: Cal.l your next witness. 

:'1R. BALAVAGE: ~fe call Dr. Armstrong I Your ·Honor. 

t~7hereupon, 

JOHN FRANKLIN 1\RMSTRONG,JR., 

was called as a witness by and on behalf of the plaintiff, 

and, having been previ~usiy duly sworn, was examined and 

testified as follows: 

Q 

Q 

A 

Q 

A 

Q 

.1\ 

DIRECT EXAMINATtON 

BY l-IR. BALA VAGE: 

State your name please? 

t1y ~aMe is John Franklin Armstrong, Jr. 

Where <1o .you live? 

Arlinc-yton, Virginia. 

l'fuat is your occupation? · 

I a~ a periodontist. 

Doctor, where did you go to school? 

I \'lent to school ·;,3-t the Randolph-Macon College in 
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10 
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12 
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14 
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16 

17 

·18 

19 

20 

21 

22 

23 

Ashland, Vi!"qinia, at the Menical Colleqe of Virginia, 

R~chmond, Vir;ginia, University of .Kentucky, . _:t;.exington_, 

:Kentucky. 

0 When ~id you· graduate from·dental school? 

A· In 1963. 

NOl-l. dirt you go to a .. spec.ialty schooi? 

I clid. 

Q When \-1as that? . 

··A In 1969. 

Q Ann what was your ·specialty? 

A :Periodontist. 

Q nid Y<?U praci;ice in. ·this area as a general:-

practi~ioner? 

A Yes, I did. 

Q Where? 

A 

Q 

school? 

A 

Q 

A 

In Arlington, Virginia .from 1965 to 1969. 

And when did you get out of your p~riodontal 

In 1971. 

And your office now is where, Doctor? 

Falls Church City, Virginia. 

99 ° 

Q So you have been practicinq then in Virginia for, 

in this part of Virginia for approximately how long? 
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1 A 

2 Q Both ~pecialti~s? 

3 Twelve years. 

4 Q IJet me ask you some. preliminary questions before 

5 we talk about ~rs. Parley's case. l(hen we say periodontal 

6 disease or ~ariodontics~ what are we talkinq about? 

7 .h -r·]c . are talkinq about a diseas~ process that affects 

8 the tooth, the gum arotind the tooth arid the destruction of 

9 bone. 

10 Q And what ·is the cause of that disease? 

·11 A The cause is inflammation. • 

12 Q And what is the cause of inflammation? 

13 A 

14 
Q Now, Doctor 1 has there been some:. ··pettod of time I 

15 am going to ask for this in years if you ·can give it t.o us, 

16 
some approximation as to.when the dental profession has 

17 
become rather acutely aware o-f per:i.odqntal disease and its 

18 
prevention and treatment .and so. on? 

19 
A In the past ten years. 

20 
Q Do you have patients referred to you by·other 

21 
dentists? 

22 
A Yes. 

23 
Q Now when did you take on Mrs. Farley as a patient? 
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1 A In Au~.jUSt· of 197G o 

2 Q Dicl you perfo;r.1~t an eJcar::ination? 

3 A Yes, I t1ido 

4 Q Hh<!.t (~ld your exar:-i~rttion show? 

5 A lly ezar1in~tion sho\·led that Hrs. Farley had 

6. advanced pc~ioclo:ntal disease at that time~ 

7 1\ll ri']'ht, sir, before I go any further I neglected 

8 to ask you I Dr 0 Armstrong·, -are you licensed to practice in 

9 this state? 

10 Yes, I arn. · 

11 • Q And your. specialty is periodontics? 

12 A Yes. 

13 Q NoH did you take a history from r-trs. Farley? 

14 }\. Yes. 

15 Q An·n ~-i-1~ you give us that very briefly? 

16 J'trs. Farley 11 s oral ·examination revealed bone loss 

17. .from arouncl most o"f her teeth, a dental decay,. red margins~ 

18 red gum mar9ins, looseness of theeth. 

19 Q 

20 tion? 

21 A 

22 Q 

23 ]\ 

i'\11 ri<Jht. What did yo•,1 conduct, a probing examina• 

1\Hd how was that J.onn: \•7ha.t is a probing examinat:ior ? . 

."': probing exanination is done with a hand instrumeni 
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1 which is Ccllibratt)d in iaillinc::ters and placed_ bet\<leen the 

2 tooth and t:i.i~ 1ji.ln to the level of -:.he bone.· 

3 Hhat does it lo9k like; does it have a shape? 

4 The instrurlt.:!~·:t, ' .. 1oes it hi!7C a shape? 

5 v,:::;-;. It's about. this lon9 (indicating) and each 

6 end is curvt.:•: up aH,.l down (indicating) and it slips under 

7 the margin. 

8 .Q Do ~'ou have a cl1art that .r~flects the probe measure· 

9 ments·that you made? 

10 A Yes, I do. 

11 HuH, Doctor 1 by the way did you bring \'lith yc;>Utc·. ~ 

12 model, a clay x:1odel. I guess it is or a piast~c ~del of 

1~ Hrs. · Farley's tee.th and 

14 (Interposing) Yes. 

15 Q No\v would it be of help to the jury and all of.us 

16 if you user1 those models in· your testim~ny? 

17 I think it would~ yes sir. 

18 Q Okny. No'" will you give us the depth readings that 

19 you took of ~~r~. Farley, _you might maybe point out which way 

20 your -- i uun' t. know if you have those readinys in sequence 

21 but you migi.t. :.:naybe point out ,.,hich is upper arid lower and 

22 what you arc tall~ing about? 

23 A \Je began probing in :t-Irs. Farley's mouth on the teeth 
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in the upper right side of her mouth and the pocket d.epth 

in millimeters where the tissue has been diseased and 

detached from ~he tooth root stnrting with this back tooth· 

goes seven, six, te_n, aight, eiqht, ·three,- four; six plus •. 

Shall I continne? 

A fonr, three, four plus, four .Plus, three, six, 

six. The c;ixes are in the 'Midline of her upper front 

teeth. Three, five, four, two, three, four,. two~ four plus, 

five, two, three, five, two, t·hree, five, three, five, five, 

four plus, three and four. That encompasse.s . the outside 

surface~ of the·teeth from the· righthand side .to.her left-

hand side •. on the inside of her mouth beqinning aiso with 

the righthand side the nuMbers read as fc?llows~j,n millimeters: 

seven, five, five, sev~n., ~~g~t, .five, six plus, six pl1,1s, 

five, five, .five,· four, three., five, five, five, six, four 

plus,_ four,plus, five, five, four plus, fiw, five, three, 

.. 
18 five, three, thr.f.•e, four, sr~v~~n, four, two, f·ive, six p~us, 

19 three, thre(;~, four. That is the periodontal clinical 

20 examination for the upper arch. 

21 

22 

(' .1 

" .t \ In tltQ lovler arch beginnin~ with the left side 

23 on the outsi.~e the nuP1bcrs are: ·three, three, three, three, 
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1 
three, three, three, two,. three, three, t~~ ~ three, three, 

2 
t'-1o, five, -Five '~rhich is in the midline again of the lower 

3 
two, three, thrco, two, fdve, f.ive, two, three, five, two, 

4 
three, three, 1=;i-,~, five, se~.rPn, seven, eight, seven --

5 
-r· excuse me, _:t.ve, seven. T~e insi~e measurements again 

6 
beginning in the lo,-Jer. left are three, three, four plus, 

7 
four plus, three, thr~e, three,· two, three, two, two, two, 

8 
two, three, t~ree, three, three, thr~e, three, three,. three, 

9 
three, thr~e, t"t-70, three, three 1 · three, three, seven, seven, 

10 
three, thre~, seven. 

11 
Q i\.l:. right, no\'1 1 Dr. Armstrong, after you examined 

12 !-irs. Farley, did you 'forn ~.n opinion as to what her condition 

13 of her mouth ."1~<·' teeth and gums ·\'las at that· time? 

14 
Yr?s, in my opinion nrs. Farley's diagnosis would be 

15 
labeled as advanced periodont~l disease. 

16 
Q f'octor, do you ha~.re an opinion within a reasonable· 

17 
medical cPr.+:ainty as to what the various readinqs that you 

18 
have told il!=> of ~ .. ,.ould have. heen had they been taken iri 

Novemher of 197 (~? 
19 

20 
I:·1 r~y oplnion the pocket depth re.1.din<:rs in 

21 
millimeter~ ,..,qnJ(~ he three millimeters less in 1973 than 

22 
were recor ·:(•d in 197G. 

23 
~·Tou, nr. ArJTlstronn, takin':: into account -- I 'm goinj ~ 
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to pose a hypot.hc,tical question 1:o yot! anr1 I would like. you 

to naJ~e sor~C' r.~npnnnns tr• it.· Tnkinq .into account that a 

37 or .3R ye~r old \-tonan Houlr"i present herself in your office 

in Nove!llbe~- nf 1974 an(1 ,.,ould have the following complaints 

or syr1ptomn. One, hlec(~inq o~ her qnrns 1 t\>~, looseness of 

soMe teeth; t:h:rne, so,e ~racincr·between front teeth1 four, 

pocket depth readinrrs ranginr:r froro some instances six on 

down into 'four ant~ three. no you have an opinion within 

reasonable T'1ec1icnl dental certainty ~s -to uhat the condition 

of· that pc~~on's rnouth was? 

r~n. BRl'tll"lT: Excuse :me, Your Honor. I am going to 

object to thnt·. hypothetical fact that I particul~rly have in 

mind is I h~liP.vo Hrr;. Farley sa_id it l\Tas 1973 if I recall 

correctly WhAn she had bleedinq gums. Other than that I 

have no object:i.on. I think that is the facts ~n eviqence. 

!·r·~. Hl\LA.VAGE: She sai.f~ \·.Then she says she saw 

Dr. Goode in 1974 she rliscussed with hirn bleedin':f. and he 

made some response hack~ . I have _notes on · that. 

~;TJ COUR'r: I \vOtil,J have to go back and check. I 

don't recall uhr.thP.r it \-las 73 or 74, yeh, 1974 I was having 

hleedin9, to lc.l. hiM. 

r ·". n:?l-.I:;·~r;•: On cross examination she said she also 

told him 197:1. 
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THE COURT: But --

MR. BRANDT~ (Interposing) So maybe it's both. 

THE COURTa 74 talked to ·him about ·it. 

BY MR. BALAVAGE: 

Q Doctor, do you have an opinion as to what the 

condition of that person's teeth were? 

A · Myropinion would be, sir, that Mrs. Farley had 

periodontal disease·iri 1974. 

Q Now within reasonable medical denta~ certainty 

and taking into account the standard of practice as practice 

by general practitioners in this area, what should in this 

case Dr. Goode first of all have done insofar as diagnosing 

·that condition with those ei~ments that I have given you? 

A I ·don't understand the question, . sir. 

Q Well, let me ask it a different way. I don't .think 

I worded that too well. My question to you is should a 

general practitioner in this area in November of 1974 been 

able to diagnose that condition? 

A Yes. 

Q At that time?· 

A Yes. 

Q If it is shown that Dr. Goode in this case did not 

diagnose that condition of Mrs. Farley at that time, do you 
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1 have an opinion within reasonable dental certainty and again 

2 taking into accounts the standards in this are·a, the dental 

a standards in this araa'11 as to whether or not Ur. Goode· was· 

4 negligent? 

5 .MR. BRANDT: Your Honor, I am going to object only 
. . 

6 because of t~e. grounds that you and I have previously dis-

7 cussed in my prior objection. I think it deals with the 

8 ultima.te fact in issue. I thirik it is for ·the jury to decide 

9 under your proper instruction. 

10 THE COURT: I think so. 

11 . MR. BALAVAGE: I'd reword it whether or .not it ~ulc~ 

12 be below the standard. 

13 THE COURT: NOt whether or no-t;: he was negligent? 

14 MR. BALAVAGE: I'll just reword that in that regard, 

15 THE WITNESS: Would you repeat the questiono 

16' MR. BRANDT: My o~jection ~~ the reason is bi-
. . 

17 laterally. First objection it seeks to determine the 

18 ultimate fact and issue which I think is objectionable in 

H> this Commonwealth. Secondly, I think the question has to 

20 

21 

22 

23 

be phrased and answered in reference· to. a general dentist 

in this area without reference to a specific individual, 

so I have those two objectionso Then I think under proper 

instructions the jury determines whether this defendant 

DEO REPORTING 
931-3434 

110 



lOfl 

1 
·violated the standard or he.didn't. 

2 
T~E COURT: I thirik you .might. rephras·e it. He is 

3 right in that respect. 

4 BY MR. BALAVAGE: 

5 
Q Dr. Armstrong,. taking into account the various 

6 
factors that I have given you or hypothetical lady and 

7 
assuming -- assuming that the dentist practic~ng in this 

8 
area did not d~agnose the disease that you felt she had 

9 
at that time, would that have met or. no't met the standards 

10 
prevailing in this area at that time? 

11 
A It would not have met the standards in this area 

12 at that time. 

13 0 Doctor, going one step fu~her what should the 

14 
examining or treating dentist that we are now talking about 

15 
have done.had he diagnosed that condition,what should have 

16 
been done in accord with the .acic.pted standards in this 

17 
area? 

18 A He should have attempted treatment himself or 

19 referred her to a competent specialist. 

20 .o What treatment did you undertake for Mrs. Farley? 

21 A Our first phase of treatment for Mrs. Farley 

2~ consisted of conservative periodontal care which involves 

28 going around all of her tooth roots under the gum tissue 
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1 margins into the pocket areas where there was calculus and· 

2 to remove this debris fromth~ root surfaces of the teeth 

3 over a two month period of time o~ a multiple visit basis. 

4 Q Was anything else done by you? 

5 A I referred Mrso Farley back to Dr. Buckis for 

6 a re-examination and res-toration ·of those· areas where there 

7 was dental decayo 

s· Q Was anything else done py you? 

9 A In the initial in the first phase of treatment, 

10 sir, or totally? 

11 Q After these stages that· you have told us about, 

12 Doctor? 

13 A Following the conservative phase of treatment we 

14 have surgically operated in three of Mrs~ Farley -- in three 

15 areas of Mrs. Farley's mouth to eliminate th~ pocket depth. 

16 Q And will you describe to the jury what was to be 

17 accomplished and what was accomplished by those pperations 

18 and· ~he operations themselves consisted of? · 

19 A Yeso In the treatment of advanced periodontal 

20 disease it is _necessary to make incisions into the gum tissue 

21 which surround the teeth on both the outside surface and the. 

inside surface and which the scalpel you make a line along 

23 the gum margin like so (indicating) down to the level of the 
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1 bone and then take a periosteal elevator or another tool and 

2 we frequent the gum tissue which is diseased from around the 

3 tooth roots. So an incision is made here and another 

4 incision is made on the inside in a similar process and so 

5 now exposed to me· is the bone that is surrounding the teeth 

6 and the tooth roots and various grinding procedures are done 

7 on the -- is done on the bone of the teeth in an attempt to 

8 level their horizontal crest so that the tissue when it is 

9 surgically reposltioned will be compatibile with ~s. Farley~;: 

10 cleaning her mouth. Once this is done there are sutures 

11 placed inbetween each of the teeth to :·bind down the ·two 

1~ 
flaps of tissue, one on the outside and one on the inside 

13 and then a periodontal dressing is placed.over the sutures 

"14 
and over the margin of the flaps· for comfort. The procedure 

15 
lasts about two hours. 

16 Q All right, sir, is this a painful operation, Doctor, 

i7 for the patient? 

18 A Yes, it is painful •. It involves a considerable 

19 amount of post operative pain and discomfort for approximately 

20 seven days until the sutures and the dressings have been 

21 removed. It causes facial swelling. It requires the use of 

an analgesic. of a pain. killer such as codeine which they 

2:3 
take every four hours fQr approximately five or seven days 
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·1 or until the discomfort has been minimizedo Is that sufficiei t 

2 sir? 

3 Q All rightu siro Do the operations that you performEd 

4 and there were three of them, is that right, Doctor? 

5 A ~o date, there have been ·three, yes. 

6 Q And how many do you propose in the future? 

7 A Th~ee more siro 

8 Q Will the oj;>e·rations in the fUture be about as you 

9 have dese.ribed them·to the j~? 

10· A They will, yeso 

11 Q What were .the conditions when you opened Mrs. 

12. ·Farley's te~th up as you have told us~ what did they look 

13 like? Do you have any charts or any ~~tomical diag~ams or 

14 pictures' of ·anything that :would give us some idea o'f what it 

15 

16 A When I opened -~ when I surgically opened the 

17 soft tissues and separated them as I h~ve de·scribed 

18 previously from the bone, I noticed that on these on 

19 particularlyon the molar teeth that there were -- that there 

20 was only a very little bit of bone remaining around the teeth 

21 and it looks like something.like this. and you reflect the 

tissue fror~ ito 

23 Q Would you bring that down here so the jury can see 
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1 it please? You might stand in the middle there if you are 

2 going to demonstrate. 

3 A These are the teeth and these are the teeth and 

4 this is the calculus on them. These are the tooth roots 

5 and this is the bone that surrounds the tooth roots to· give 

6 it stability and·when you have advanced periodontal disease 

7 this bOne .... ·that surrounds the teeth has been destroyed and 

8 when I say there is very little bone left, there was some-. 

9 thing like this amount of bone (indicating) remaining which 

10 produces mobility of the teeth and gives a diagnosis of 

11 periodontal disease. This is with the flap of t·issue 

12 uncovered. When you put the flap back you put·it at the 

1a level of bone. In other words you don't put it back up here 

14 

15 

16 

17 

18 

19 

20 

21 

because it is.not going to attach to.anything so you put it 

back down to where the level of bone was originally when it 

was reflected from the gum margin was up here and now it has 

been repositioned at a lower level on the teeth like so 

(indicating). .I made one error, Mr. Balavaqe·. I think we 

only have two areas left of surgical procedures for Mrs. 

Farley. 

Q 

A 

Q 

All right, sir. 

Thank you. 

Now, has.Mrs~ Farley been a cooperative patient for 
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1 you? 

2 A Yes. 

3 Q Have you given -~ did you qiV'e her instructions 

4 on dental oral hygiene? 

5 

6 

7 

8 

9 

10 

11 

i2 

13 

14 

15 

16 

A Yes, we dido 

What was it? 

A On the -- on the first conservative treatment visit 

which I described previousiy as going under the gum tissue 

margin in a nonsurgical approach before we began that we 

went over with Mrs. Farley the proper methodology of 

removing the bacteria which pr~duces inflammation which 

produces disease to how to.remove these bacteria from the 

tooth roots so that we would no longer ~ave this .Problem 

of periodontal disease. 

Q And what were ·the instructions that you gave her?. 

A We told Mrs. Farley we would prefer she take our 

17 soft toothbrush and in a horizontal fashion angling the 

18 brusn under the gum tissue margins, to brush in a horizontal 

19 fashion like so and to use the dental floss placing it under 

20 the gum tissue margin arid moving it vertically to remove the 

21 bacteria from the gum surface. 

. 22 Q Did you give her any instructions insofar as the 

23 fixed bridge that she has? 
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1 A We have a f~xed prOsthesis in the mouth and we 

2 cannot use the floss in between the teeth because there are 

3 soider joints at various places. We give them what we call 

4 a bridge cleaner which is a plastic -- which is a plastic 

5 device with ane~t and they put the floss in the eyelet 

6 and pass it under the solder joint or the contact point and 

7 that gets the floss in between the teeth and then they can 

s move it in a vertical fashion. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2:3 

Q Did Mrs. ·Farley ~ver indicate to you While you gave 

her this instruction or at_, anytime when you talked with her 

that she was familiar with the techniques that you have 

just described to the jury? 

A She did not indicate that she ~as familiar with 

disease control techniques. 

.. 
Q Did you ask her that?· 

A Yes. 

Q What was her response? 

A That she was brushing her teeth up and down and 

back and forth but she was using the dental floss incorrectly. 

Q That was my next question, Doctor, if you take 

dental floss and I guess we are all familiar with that and 

just go between the teeth is that enough? 

A No you must place .it on the root of the tooth and 
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1 move it up and down. 

2 Q Then are you saying the dental floss·and not only 

3 go between the teeth but kind of up into the.g~ine? 

4 A Yes. 

5 Q Was she familiar· with ·that? Did she know that 

6 had some: meaning when you talked with h~r? 

7 A She did not, no. 

8 Q In this area, Doctor, can you give us an opinion 

9 within reasonable logical dental certainty as to whether or 

.10 not the instritctions that you have just explained tthould have 

11 been given to Mrs. Farley as long·as five ya~s ago? 

12 A Yes. 

13 Q And ·would the same apply in Noveinber of 1971?· 

14 A Yes. 

15 Q What affect does that tooth care, that type hygiene 

16 that you have outlined for us, what does that have; what· 

17 affect does that have? 

18 A Preve~ts periodontal disease. 

19 Q t~at program of treatment you have told us about, 

20 two operations that you still propose, Dr. Armstrong, what 

21 other treatment is going to be necessary for Mrs. Farley to 

2~ help her out? 

23 A Hrs. Farl!i!Y will need considerable periodontal 
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prothetic crowns to be placed under her teeth.following my 

treatment. 

Q And will you just elaborate on that just briefly 

for us? Dr. Buckis has descriped I think in part what you 

are going to s~y but I want to hear it from you also. 

A Yes, weli in periodontal cases in which there is 

an advanced degree of bone loss there around the teeth it is 

a -- it is a customary procedure to do what we call oral 

rehabilitation or periodontal rehabi~itation in order to 

tie or splint together mobile teeth, teeth that have.been 

sensitive from the surgical pr6cedures., teeth that have --

teeth that have been esthetically.destreyed due to reposition nq 

as I described over.here of the gum tissue marg~n and to closE~ 

any gaps in between the·teeth. This type of a procedure is 

very well documented in textbooks dealing with advan~ed 

periodontal disease. 

Q Do you agree with the textbooks? 

A Yes. 

Q Did Mrs. Farley after your operations complain to 

you of sensitivity? · 

A Yes. 

Q Does the treatment that you have outlined, would 

that help in that regard? 
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1 Yes. 

2 0 How? 

3 A It will cover those tooth roots which havb been 

4 denuded of bone and tissue from the disease process. 

5 Q 
I 

I 

All right, sir, has Mrs. Farley expressed! to you 

6 some concern about her appearance, the appearance o~ her 

7 teeth .after your operations? 

I 

I 

117 

8 A Yes, every visit Hrs. Farley poses to :me a_j question 

9 of what will I iook like when you -- after you take the 

10 dressing off? Will the gum tissue be reaiiy high up on the 

11 . root or low down in the root as iri the case of the lower? 

12 Q What has be·e:n happellin!J as a result of the~e 

13 . operations insofar as that gum margin is concerned? 

14 A It has been repositioned to the appropriate level 

15 where the bone is creating an esthetic problem. 

16 Q Dr. Armstrong, are you saying'to U:s that it is 

17 ?ecessary in your:opinion to recap the teeth that Mrs. Farley 

~ ~tiil has? 

19 A Yes. 

20 Q Is it possible to just rec~p some of them
1

and 

21 leave the others alone? 

22 A No. 

23 Q Why? 
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A Because due to the missing teeth that Mrs. Farley 

has in her mouth it. will be necessary to put false teeth 

in between like here (indicating) for examp~e in between 

other teet~adjacent teeth. 

Q When is periodontal dise~se at its worst7 what I'm 

6 asking for there, Doctor, is to.give us a comparison if you 

7 can in terms of years or times? What I'm asking· is 

8 periodontal disease at its worst insofar as damaqe , is 

9 concerned when it first starts or in-the middle of its 

10 progress or in the end or where? 

11 A The disease process is much more severe at the end 

12 of the process because the tooth roots being in shape as the 

13 bone progresses down the tQoth root there is less circumferenc~e 

14 or square millimeters of area for lx>ne to be attached and 

15 therefore the teeth become :.lpose and mobile so it is 

16 considerably worse at the end of the disease process. 

17 Q What is the ultimate pocket depth reading, what 

18 is the end of it? 

19 A Tens, ten millimeters of pocket depth means that 

20 according to the periodontal probe the tissue has been 

21 detached about ten millimeters down the root of the tooth 

22 and the bone has been lost along with it. 

Q Did you do any work on the crowns that Dr. Goode 
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1 had placed in Mrs. ~arley's.mouth? 

2 A Yes, I took a dental instrriment and remo~ some 

a of the bulky margins that were into the gum.margin producing 

4 some of the inflammation. I thinned out the bulkiness and 

5 made them more compatible with periodontal heal~h t9 the 

6 tissue. 

7 Q 
I • 

Do you have an opinion as to the contour •spect 

8. of those teeth .when you saw then\? 

9 A 

10 ·Q 

Yes. 

Is that what you worked on·by. the way when you 
I 

I 

• I 

11 indicated what you did? 

12 

13. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A Yes, yes. 

Q Dr. Armstrong, what fee are you charging for·your 

work? 
I 

I • 

I 

A $2500. 
I' 

Q Over what pe.ri.od of time will that -- your medic~l 

fee be earned, Doctor? 
I 

A From September o~ 1976 until Dr. Buckis finally 

places the crowns, approximately 18 months so Sept~er 76, 

77, spring of 73. 

Q All right, sir, do you have in mind a plan of 
I 

follow-up care for Mrs. Farley, what she is going to have 

to do in the future? 
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1 A Yes, I told Mrs. Farley I advised Mrs. Parley 

2 on the first visit back in September that when-we went-- if 

3 and.when we went through this treatment·of her periodontal 

4 disease condition that she would -- I would like for her to 

5 see me every three to four months. for a considerable period 

6 of time for maintenance activity. 

7 Q Can you give us some idea of how many years you are 

8 talking about? 

9 A Twenty. 

10 Q Twenty years and in your medieal opinion is it 

11 going to be necessary for her to see you that often to 

12 preserve the work that you and D"r. B~ck.is will have do~e. 

13 by that time? . 

14 
A Yes. 

15 0 What will you do?. Tell us what you will do every 

16 
three or four months. 

17 
A I will make full mouth radiographs of her mouth 

18 
at given intervals.. I will check on the condition of the 

19 
teeth, the crowns, the roots, if any root decay has occurred 

20 
around any crown margin. What the case overall generally 

21 
·looks like. 

22 
Q What is your expense for that? What is the cost 

for that? 
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2 Q A visit? 

3 A Yes. 

4 Q How much time ''iotild be involved in that sort of· 

5 follow-up care, Doctor? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

A Approximately an hour and a half. 

Q Dr._-Armstrong, do you have an opinion.within 

reasonable dental cer·tainty as to whether .or not all o·f 
i 

the operations that you have told us about, all.of the 

follow-up care that you have told us_about, all of the 

damage, periodontal damage, that you have described:to 
. . I. 

us in Mrs. Farley's mouth whether or not that weuld :have 

occurred and/or been necessary had Dr. Goode properly 

diagnosed Mrs. ·Farley's condition in November of 19~4? 
I 

121 

15 MR. BRANDT: Again, Your Honor, I will object to 

16 the way that question is phrased. ! think that is ~n 
I. 

17 improper foundation,· leads to the ulti.nlate fact in issue. 

18 which is for the jury to determine under your proper instruc-

H> tion. 

20 THB COURT: All right. 

21 ~·IR. BALAVAGE: Your Honor, I don't think it is 

22 improper. I donDt think it takes away from the jury the 

23 final decision. I don't want to do that but I think he is 
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1 talking about a matter of necessity. I am assuming for the 

2 purpose of that quest.ion that he's testified that the 
.. 

3 standard was riot met, the standard prevailing in this area 

4 was not met and I am asking him and I can reword it if 

5 necessary. If -- had the standard been met, the staridard of 

6 care been met would these various things have been necessary. 

7 I think it is a proper question. 

8 DY MR. BALAVAGE: 

9 Q Dr. Armstrong, assuming that the standard of care,· 

10 dental care, prevailing in this area of NoVember of 1974 had 

. 11 been met by a doctor treating our hypothetic:1l lady when 

12 started ~ut a long time ago would one or all of the operations 

13 
you have performed and are going ~o perform have been 

14 
necessary? 

15 
A No. 

16 Q Would her treatment be as extensive as it is now? 

17 
A No. 

18 Q Generally speaking? 

19 
A No. 

20 
Q Would it have been necessary under those conditions 

21 
for the follow-up care that you have indicated is going to 

be necessary? 

A . No. 

DEO REPORTING 12 5 
931-3434 



123 

1 Do you have an ovinion, Oro Armstrong, as to whethe 

2 or not r~so Farley can expect to lose any more teet~ a$ a · 
I 

3 result of the per~odontal disease which she now has? 

4 A 

5 Q How many more do you anticipate she is qo~ng to 

6 have to lose? 

7 A Four teetho 

8 Q Dr. Armstrong, can emotion or even like having a 
I . 

9. divorce, .does that cause periodon~al disease? 

10 No. 

11 Q Can a -- just having a bad bite, does that cause 

12 periodontal disease? 

13 

14 

15 

16 

17 

18 

19 

A No. 

HR. BAJ...AVAGE: All righto I think, Your Honor, I 
I 

am through with my examining. 
I 

I 

THE COURT: Cross examine, Mro Brandt? 

CROSS EXAr1INATION 

BY MR. BRANDT: 

Q Is Hrso Farley emotiot:lal, Dr. Annstrong,• about 

20 finances with. you in your treatment? 

21 A No. 

22 Q She is not. Do you recall in your deposition. saying 

2~ it was correct she was emotional about finances? 
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1 A She was at the very outset·when I told her the 

2 fee was $2500. She has paid me per visit and it's no longer 

3 a problem. It was a problem the first day when I told her, 

4 yes $2500 for my fee and that she would need to have her 

5 mouth reconstructed and that was somew~ere in the neighborhoo~~ 

6 of I think I. told her $10,000 and at that poil't she indicated 

7 to me. she did not know where she would get the money bu.t 

. 8 Q (Interposing) You have run kind of pay as you go 

9 shop, don't you, Doctor? 

10 A Yes. 

11 Q 2\nd as I understand you saw her on the 3rd of 

12 September, was it? 

13 A Yes. 

14 Q 1976? 

15 A Yes. 

i6 Q And found yourself confronted ~ith a patient who 

17 knew absolutely nothing· about how to properly brush and c~re 

18 for her teeth? 

19 A She indicated to me that she was brushing and she 

20 
't-tas using the floss but it was in an improper manner. 

21 Q Well, okay she rniqht as well not have bothered, is 

22 
that your feeling for all the good she was doing? 

2:3 A ·She: was doing some good, yes. 
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1 Q As I understand it on September 3 1 1976, however, 

2 the technique that she was using c~rtainly did not meet the 

3 standards of care in Northern Virginia? 

4. A Yeso 

5 Q From the general dentist or indeed from anybody? 

6 A Yes. 

7 Q 
I 

1'hey shoulu have been· showing, whomever was showing 

8 her how to do thi~, the ~ppropriate and prpper method that 

9 you describetl? 

10 A Ye·s. 

11 Q You say? 

12 A Yes. 

13 Q Now isn't it true, Dr. Armstrong, that you don't 

14 you don't limit the periodontal.condition age when you saw 

15 it to just November 747 it was in fact five years or ·more old 
I 

I 

16 when you sa,.., it, was it not? 

17 A Yes. 

18 Q You saw.her September 3, 1976? 

19 A Highto 

20 MR. BRANDT: May I have the Court's indulgence 

21 for a minute? 

22 

23 

THE COURT: Yes, indeed. 
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1 BY MR. BRANDT: 

2 Q Dr. Armstrong, in reference to the crowns that yo~ 

3 feel should be redone, the crown and bridge work that is in 

4 place, woulo you concede that this lady could have a 

5 perfectly acceptable albeit maybe not a Cadillac mouth, hut 

6 an ac~eptable month if those crowns and bridge work were 

7. left in place l'lhere· they are now? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A No. 

Q You would not? 

A No, sir. 

Q Do yo1.1 feel there could be room for difference of 

opinion on that, Doctor? 

A No. 

Q You don't? 

A I do not. 

MR. BRANDT: That is all. 

THE COURTs Any redirect? 

REDIRECT EX~NATION 

RY MR. BALAVAGE: 

Q When Urs. Farley.-- when you talked with her about 

her flossing practices as she was then using them,· she was 

only flossinq the teeth that were not crowned, is that correct!? 

Didn't have that permanent crownin9? 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

A l•lrs. Farley· was unaware there were devices 

manufactured that would go under the solder joints to 
! 

i 

remove the bacteria, to the answer to your questionishe 

was only cleaning the teeth that were not capped. 

Q Hr. Brllndt made a reference to a Cadillacf the 

'"ork that you and Dr. Buckis intend and will do for l-lrs. 

127 

Farley,· would it be mo·re fair to say it is a good workmanlike 
I 

job that will serve her in the future at old age? I 

A ·Yes. 

.i.h"t. BALJ"\VAGE: Tha.t is all. 

Tm; counT: Anything further, t.fr. Brandt? 

TliE COURT: YOu may be excused, Dr. Armsttong. 
I 

14 You are free to-go at this time. 

15 · THE WITNESS : Thank YQti •. 

16 (Witness excused.) 

17 * * * * * * * * * * * * * * *·* * * * * 
18 i 

THE COURT: would you have additional .witnesses, 

19 
l~. Balavage? 

20 
l-1R. BALAVAGE: No, sir. 

21 
THE COURT: Let me see counsel at the bench. 

22 (Whereupon, the following bench conference was 

23 held out of the hearing of the jury.) ,, 
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1 TIIE COURT: t·ir. Balavage, I understand for the 

2 record the-plaintiff rests at this time? 

3 .HR. BALAVAGr:: Yes, sir, with the exception, Your 

4 Honor, of later· I assume that they will be put;ting in or 

5 would have the charts o!: Dr. Goode in here but outside of 

6 that, yes sir. 

7 TIIE COURT: But at this time in other words you are 

8 resting at this time? 

9 I-1R. B&'I\NDT: I don~t know what that means. 

10 TIIE COURT: I don't either. 

11 : rn.. DRl\.!IDT: He is either resting or isn't resting. 

12 TIIr COURT: You mean you plan to call Dr. Goode to 

13 put those charts in? 

14 1m. BALAVAGE: . No, I am assuming he is going to 

15 do it. 

16 THE COURT:· Are you? But· you are resting at this 

17 time? 

18 MR. BAIAVAGE: Yes. 

19 .(Whereupon, the bench conference was concluded 

20 and the proceedings continued within the hearing of 

21 the. jury.) 

THI~ COURT: Ladies and gentlemen of the jury, there 

2a is a matter I have to take up out of the hearing of the jury. 

DEO REPORTING 
931-3434 131 



129 

1 If you retire at this ti~e. 

2 (Whereupon, the )ury was temporarily excused.) 

3 r-1:.1.. BnANDT: Your Honor, I have a very brief 

4 memorandum of law. Two cases I think control the case 

5 before youo I ~aight let you take a .couple minutes to re~d 

6 ito I think it is short enough it· shouldnvt take you too 

7 longo 

8 'l'III: COURT: All rightj siro 

9 rm. BRl\NDT: r-tay it please the Court, I think 

10 when counsel stan~s to argue a plea of the statute of limita-

11 tions it is a difficult motion for hL~ to argue fo~ a couple 

12 of reasons. Usually first of all he is indirectly pointing 

13 a finger at fellow counsel. That is not the case here. 

14 Mrs. Farley nt~Ver came to Mr. Balavage until after the 

15 statute has run. Secondly, the Court frequently has a 

16 challenge to itself when that plea is argued because in a 

17 sense the plea arguendo assumes that a malpractice may have 

18 taken place but that there is no remedy·! in our law but I 

19 think we are all bound by the law and interesting enough 

20 in the Morqan v. Schlanger case had some question about it 

21 but felt constrained by Virginia law as, of course, Federal 

22 Courts are. The first case is the classic case,. statute 

23 of limitations and malpractice in Virginia, Ilawks v. DeHart. 
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1 I think Your Honor probably has been through it before. 

2 Our Supreme court had the first opportunity in that case 

3 to decide what route it would go for this Commonwealth. It 

4 opted to go frot"l the tim8 of the wrong, not from discovery. 

5 It did -- after considering the lat.; in the country not just 

6 in-neighboring jurisdictions but in the country. They didn'~~ 

7 just say we suggest that we go from the time of the wrong. 

8 They said \"1~ ar.::~ conrni 1:.ted to it and the quote is found on 

9 page 13, simpl:y say we are committed in Virginia to the 

10 rule in per~onal injury actions the limitation on the right 

11 to sue against the \trrong \'1hf:1n the wrong is done not when the 

12 plaintiff discovers that he's damaged. ~et's stop there for 

13 a second. It's pretty clear. I know Your Honor has been 

14 

15 

16 

17 

18 

19 

20 

21 

22 

making notes and I have been too. It's pretty clear .that 

the evidence as it stands before you at tnis moment is that 

inappropriate periodontal care was not rendered to the 

plaintiff and that that began approximately five years prior 

to 1976. Both dentists, no ques~ion about it. This lawsuit 

as you can tell from the jacket was filed in 1976, November. 

Obviously this cause of action began to start to run in 71, 

72, 73. Pick any date, any year that we would care to. It 

expired suffice it to say before this suit was filed and there 

isn't any question about it at all as the evidence starids 
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1 before you. There is nothing this man could have done about 

2 that, can 11 t help it when the client comes through the door. 

3 There is no question about it and I said it was a classic 

4 case and I stand by that. It is a classic case of the 

5 expiration of the statute of limitations in a malpractice 

6 case. The Schlanger case treats any question that Your Honor 

7 might have about the fact that the dentist in that case, 

8 physicians continued to treat the person. Counsel for 

9 plaintiff L~ Schlanger was in a tough spot as Mr. Balavage 

10 is in and said we argue to you, to the trial court, that 

11 because the defendant physician continued to treat that we 

12 want to run, we admit that the act or the omission occurred 

13 more than two years before we could file the suit. but it so 

14 happens that they continued to treat her within the two 

15 yearso I donvt·know if Your Honor follows what they were 

16 arguing there but it was a good argument too because it is 

17 all they had and they did a good -job on it and it forced the 

18 Fourth Circuit to say all right we are going to have to 

19 decide what is Virginia going to do on the continuing treat-

20 ment rule. Basically we have I think in the country three 

21 rules. The discovery rule that says statute doesn't run· 

22 until you, ~1e plaintiff, discover that a cause of action 

23 has been existing. Then it runs but we know what Virginia 
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1 does about that. Hawks is crystal clear about that. The 

2 continuing treatment rule sucjgests that you may run the 

3 statute not fro~:: the' wrony· but from when you stop treating 

4 the person so if you continue to treat the person as Dr. 

5 Goode did h(.;re, rtln it from \vhen he stops trea tin'J her. 

6 lie stopped Lrcating August 76 so it would be August 78. 

7 The I-1organ court looked at IIaw·ks v. DeHart and said there 

8 is no way Virginia accepts the contiJ1,uing treatment rule. 

9 They are cle.:-..r \·lhat t~tey would do and you might say how 

10 are they su certain. They were certain because if Your 

11 Honor 't'li~l takG a look at page 240 1 if it please the Court, 

12 note that t:~e Foarth Circuit there says and I might say that 

13 I su~pect none of us wish to pick and -'choose judges who write 

14 opinions but I do think Judge Winter has a rather fine 

1s reputation, not that they all don't, hut I think he particula1ly 

16 does on 240. The Court says 1 the Cour:t stated, Virginia's 

17 general rule -- now he is talking about Hawks v. DeHart up 

18 at the top about six lines down from the top column may it 

19 please the Court. 

20 

21 :-L"'l. BRANDT: The Court stated, he is talking about 

22 Hawks v. DeHart, that is what they're looking at, this Fourth 

2:3 Circuit is looking at, the only -- interpretation of statute 
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1 of limitations in malpractice cases, the only one in our 

2 Commonwealth that treats it so, that is where they go, 

3 right to Hawks. Now they say, the· Court stated the general 

4 rule, limitation is ~gain at the time the wrong is committed" 

5 Notice what they un!lerlinec1 or what is italicized. The~e 

6 are cases to the contrary.fixing the discovery of damage 

7 and notice now what was italicized or other events as the 

8 time when the limitation begins and they cite that.west 

9 V"irginia.cas~ which is, of. course, obviously also in the 

10 Fourth Circ~.ti t. Now that is what Hawks v. ·DeHart said. 

11 They said ~re admit there are other cases that say it runs 

12 ·from discovery and from other·times. We pick, however, 

13 

14 

15 

.16 

17 

18 

19 

20 

21 

22 

when the wrong is committed. Now s-Witch to the. right 

cbltimn under headnotes four and five and now the Fourth 

Circuit does what they feel they must do. If you.read.this 

carefully they don't kind of don't want to do it but they 

do what they're sworn to ~o while the Court on the facts of 

the case was rejeetin~J only the.discovery rule they emphasize< 

and I apologize I think I underlined that~ I don't apologize 

because I'm tryint.J to call your attention to what I'm talking 

abouto The emphasized language indicates to us a rejection 

of any acceptance of any except~on other than legal disabilit~ 

of the plaintiff because of infancy or insanity or actual 
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1 fraud on the part of the defendant and concealment of a 

2 cause of action to the generul tort rule of th~t state. 

3 Now,. come do\'m a bit more, we can only conclude that Virginia 

4 would not in an appropriate case embrace the continuing treat• 

5 ment rule. It follows that any acts of alleged malpractice 

6 occuring more than two years prior to .Harch 12th, that is wher 

7 the act was committed, not when they stopped treating this 

8 lady, when the act was cotnmitted, are barred by the limita-

9 tions under u1e Virginia law; that is what I'm saying here. 

10 it is a classic case, Juuge. There's nothing anybOdy· can 

11 do about this and there's nothing that perhaps could ha""e 

12 been done about it. ~t is a classic case in this Common-

13 wealth.· This case should ~top now on. this ground. Thank 

14 you. 

15 THE COURT: ~ir. Balavage? 

16 lt.n. DAI1AVAGE: Your Honor., I :couldn't disagree morE 

17 with Hr. Brandt. This is a classic case to distinguish from 

18 these two cases. He is talking about, what he.is talking 

19 about and I think he's missed a point in these other cases. 

20 What he is talking about in these two cases he cited so 

21 vehemently here, Your Honor, so strongly rather is an act 

22 which occurred beyoncl. the two year period. That was done by 

23 a doctor, and then there was treatment for that act. That 
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1 went on ove:1: a per iocl o!: time. t"le don' t have that here. We 

2 don't have thnt here at all. Dr·. Goc;>de saw Mrs. Farley over 

3 a period of time an<l each time she went into his office he 

4 had an obligation to her and if he was. negligent on any of 

5 those visits he wasn't in there treating her for something 

6 that happenccJ. way back '"hen that he did wrong. That is not 

7 the case at all. She was ::..n each and every time that she 

8 went into his office, she was in there for a new treatment, 

9 for a new·visit. This wasn't a continuing treatment of some-

10 thing that l1nppencd way back when. That is why, Your Honor 1 

11 we spent so much time and I think you knew .it on November 

12 of 1974. A~ that time !-trs. Far~ey presents herself to Dr. 

13 Goode, not for treatment of sonething that happened way back 

14 when, not for periodontal disease that happened back three 

15 or four years ago. She didn't go there for that reason. 

16 She went there for whatever purpose it was. I think the 

17 . record mayhe has that contained in it now. She went there 

18 and the medical testimony at·this point is that she went 

19 there in No".re7':1ber of 1974 in accordance with the accepted 

20 medical dental standards in our area. Dr. Goode when he 

21 examines her has got to say she's got something wrong with 

22 her, that ~ .. las the act, the negligent act. We don't say for 

23 a minute that Dr. Goode caused the periodontal disease way 
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1 back five yPars ago. We don't say that for a· minute. Can't. 

2 be said so we don't have a continuinry treatment situation 

3 here at all. What we have is that everytimc that Mrs. Farley 

4 went into his office, she was there for treatment, examinatioJ~. 

5 Thedoctors have saitl she.should have been exa]Tiined properly 

6 and if she was the:periodont~l disease would. have been 

7 discovered. Now I think Mr. Brandt is the one that -- that 

8 has the prohler. in this case, Judge. Ji••s got to convince 

9· ·this jury thnt all of the damage or most of the damage from 

10 that periodontal disease occurred beyond that statute of 

11 limitations. That is his job. He's got a tough job. He's 

12 right in usincr those words but as far as the negligent act 

13 is concerned, You.r Honor, that happened .each and every time 

14 this lady \'lent into his office. If it did happen each and 

every time there was no treatment of some pre-existing 

16 
cond-ition that he was negligent in catchinq or treating. 

17 
That is not the case here •. I think what we have,:.is a classic 

18 
case to distinguish from·· these two cases that these judqes 

19 
are so reluctant to follow in and to pronounce law on. For 

20 
instance, Your Honor, this evidence is very, very clear. I 

21 
will put it, naybe argue it a different way, Judge. Let's 

22 
say that the periodontal disease happened five years ago, 

23 
five years, 1971 to pick out a date an·d it progresses for 
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1 three years and stops. I say we can do nothing about it. 

2 What are we going to do about it? Now let's say that at that 

3 point well, Your Honor, I am losing myself to be frank 

4 about it. But the point that I make, Judge, is that each 

5 and every time that V~s. Fa1:ley presented herself to Dr. Goodo 

6 for whatever purpose that was a separate act that he committee •• 

7 In other worus when he exmnined her for instance, Judge, in 

8 Hovember of 1974, that had nothing to do, that had nothing 
. . . 

9 to do with what had transpired four or five years ago, nothin<J 

10 to do with it. At that poin·t he was under an obligation 

11 accoruing to the. t\'10 medical experts to discover the extent 

12 of tha·t disease, to discover it and do something about it. 

18 It's not a m~tter of something happening back there that he 

14 did wrong and continue up to that period of time. That is 

15 not this case at all and I think the evidence here is very 

16 clear also that the disease, the periodontal disease 

17 progresses. In other words, let's say the statute ran~ 

18 on certain portions of that disease that happened beyond 

19 a two year ~eriod.but there is more disease .happening 

20 every day. It's happening right now with her and if some 

21 doctor exa!•'lined ·her right now and didn't pick it up, then 

22 he is responsible for whatever her condition is right now 

23 on forward an1l it is up to them to eliminate what happened 
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1 in the past if th~y don't want a jury to consi<ler it. We 

2 say 1 Your Honor, this is a cli':\Ssic case to be distinguished 

3 from these other cases. This is not a continuing treatr:lcnt 

4 case. For instance, Judge, \'then \ie go to a dentist that is 

5 \ihat she wus doing, \\1C go tc. a dGntist for a checkup and to 

6 clean our tt.:.eth. lve go in there for '"hatever we have right 

7 then, right then, not for what has happened in the future, 

8 not at all. I guess T:1c.ybc a nore startlin<}_ example of that I 

9 Judge, woul<~ be if Urs. Farl~y went instead of to Dr. Goode 

10 in November of. 197 .. 1, if. she went to Dr. Buckis and then Dr. 

11 .Buckis did \vhat Dr. Goode did. Is there a cause of action 

12 there? t-Thy of course there is. You: see? And that 

13 distinguishes her case fron the continuin9 treatment rule 

14 because it in not a question of an injury happeni~g back 

15 here and then treatment happening. It is a matter of that 

16 disease happenin0 each anc1 every· day of her life apparently 

17 up through thnt period of time and we say, Judge, we have met 

18 our burden here; that he can limit this case as to what happeiled 

19 

20 

21 

22 

23 

fron Nove:nl cJ· of 74 on to the present, that is his job. It 

is a rJat ter for ther.1 to deterrn.ine. I don't think the case 

should be r,truck out, Judge. 

'l'Hl~ COURT: .Hr • Brandt? 

t:U~. BP.l~HDT: Jud.ge, even Mr. Balavage got hung up 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

13!> 

trying to argue this becauRe he knows what the law is as we 

do. Continuing treatment in Morgan v. Schlanger is a coin 

phrase. It Means under your c'are for anythincr, for anything. 

.These medical witnesses said this periodontal condition 

that she has tonay, that has advanced the way it has, began 

five years ago from tile time they sa,r ·her. It began, it 

oontinued, it went on. It:"·didn't qet attended to. It wasn't 

treated and that a general ·nentist in th~s Northern Virginia 

community should have treated it. It was obvious it 
·. 

existed. That is when the caus·e of action be<jan and we 

can say whatever we want to about that and that doesn't chang• 

their testimony. Indeed November of 1974 is fine: tha_t is 

fine because th].s suit wasn ° t filed untii November 19, · 

1976 so it is barred even under that test~ony but their 

testimony is absolutely clea~,they could have said different 
15 

·had they felt that way but they clearly testified it began 
16 

five years ago. The ~ondition that now has advanced to the 
17 

degree that it is now. Classic. Not because I want it to be· 
18 

but because the law says it is. I submit to Your Honor there 
19 

is no: alternative but for Your Honor to grant this motion· to 
20 

strike. 
21 

.nR. BALAVAGE: Your Honor, could I be heard? I 
22 

23 
don't want t0 interrupt your train of thought •.. 
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1 THE COTTRT: I m:v1e up my mind but I will be glad 

2 to h<"'ar. what you hFtve to say. 

3 r.m. B.'\LAVAGE: Well, Your Honor, if you are 

4 inclined to rule against us, then I, of course; what to 

5 be heard. Otherwise 

6 TH'R COURT: (Interposing) Let me J; will be glad 

7 to hear w~at yO'!l have to say, .P.-1r. Balavage. I will give Mr. 

8 Brandt a ch~nce to respond. 

9 ~1n. RAT..AVAnF.: Your Honor, in each of these cases, 

10 they're striC"!tly distinguishable from '·that you have before 

11 you. The first case, the one act was done way back when. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Then· the people discover it and then they say the statute 

has run because you discover it too late. That is one act. 

The same applies in the Schlanger case. The act was giving 

radiation· treatment on a certain date. The gravamen of that 

suit was that there was negligence in giving thOse radiation 

treatments on that date. Now .there was treatment that 

continued for that radiation treatment thereafter, not for 

the radiatif)n treatment hnt for everything the lady was 

cornplaininq of. But the gravamen of that suit was for the 

radiation treat~ent that day: one act. And the Court held 

in this cas~ the act had occurred that there was treatment 

but that the one act of treatment given, radiation treatment 
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1 
given, occurred beyond thG two y~ar statute. We don't have 

2 
th~t in thiR case. we have separate each and every time 

3 Dr. Goode sa"' '·Irs. Farley he saw her we Ray to you and we 

4 
ask you to exerciae juRt coMmon.sense, she has a separate 

5 
different con~ition at that time. She has a condition it 

6 
is true th~ statute has run on the condition which she might 

7 
have had hack five years ago or beyond two years aqo but the 

8 
condition a~ it gets worse for instance, Mrs. Farley five 

9 
years ago dirtn •t ha,re this periodontal condition. She did 

10 
in November of 1974. She didn't have it. How could the 

11 
statute run on it? ~he had a ·condition in 1970, tnen she 

12 
has a different condition. We say these are all new. condi-

13 
tioris as they come up, a new condition in 1974. Dr. Goode 

14 
sees her, doesn't diagnose f.or that condition. Judge·, each 

15 
and every time he saw her he was looking at a ~ady with a 

16 
different condition and each and every time that he did what-

17 
ever he dirl on those dates he did a separate act that was eac~ 

18 
and everyone of those is a separate act.· You don't have that 

19 
in these two cases. That is why. Your Honor, we stress 

20 
November 23rd, the dates of November of 1974 as we did 

because at that time ~1rs. Farley has a separate, new condition 
21 

if you will by the exercise of common sense that just makes 
22 

sense. She has a different condition than whatshe had back 
23 
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there. This is different than these two cases, Judge. 

Thes.e two cases don't say that. They don't stand f~r that 

proposition at all, Your t.Yonor. I know that you have been 

judging too lonq to be overcome by Mr. Brandt's argument. 

Maybe a little loud argument. This is a classic case. It's 

not a classic case. but it is not a. classic case where you 

say, Judge, to repeat, Your Honor, the condition when she 

first got the periodontal disease and, Judge; that periodontaJ 

disease there is no evidence here it started in one tooth 

and went to another and so on. There is no evidence of that.-
.... 

We have the riqht·: to say as far as the plaintiff's prima 

facie case is concerned, what we sued for in 1976 was what 

happened within· that tlie year year period going back to 

November of 1974 and that is not a difficult pro~sition 

at all. ·That is not, Your Honor, not a continuing treatment 

act in the strict sense of that word, in the strict sense 

of that word. This is each and every tiine he· :saw Mrs. 

Farley. This was a new act. Whatever he did.then was a 

new act for a new condition. You see in this radiation 

case that case always stayed the·same. It worsened but it 

stayed the same. They always sued for the same act, one 

radiation treatment. I think it was back in 1973 or whatever 

it was. The same with that sponge case. That wa.s an act, 
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1 happened one-time. It wasn't a question of for instance, 

2 Judqe, that sponge case say the same doctor keeps operatinq 

3 on a lady every year and keeps leavinq a sponge in her every 

4 year. Does the statute ntn on all the sponges, all the acts 

5 

6 

7 

8 

9 

10 

11 

- 12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

rather? Of cour.se it doesn't. Each one of those acts of 

that doctor was a separate negligent act and that is what 

we ha,re here. What we say the difficulty of this case again, 

Your Honor, is~ going to lay with Mr. Brandt. He's qot to 

separate what her damage was, what -her condition was for the 

period of tj_ne going back from November _of 1974, that is his 

problem and I think this jury can resolve tha.t easily enough 

but we don't have, Your Honor, we don't have anywhere near 

these k-ind of cases and I ask you let us qo to the jury with 

THE COURT: Did you wish to respond, Mro Brandt? 

~1R. 'RP..ANDT: Your Honor, all I woul.d say again, 

J•lr o Balavage should he congratulated for his advocacy but 

there is nothing he can say to change the law of Virginia 

or what th~se mean. The periodontal condition this lady 

suffers ·toda~r began five years before 1976. This very 

condition shonlc1 have beeri picked up, arrested, should have 

been stopped, wouldn't have cost the $700.00 which would be 

expectable. She should have paid for herself. Wouldn't have 
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1 required any of this treatrLtent. Wouldn't have required the 

2 loss of that tooth. Specifically ask Dr. Buckis that. He 

3 can't help that, that is wh~t these men say which bind you 

4 an~ bind me. The law is just as clear as it can be whether 

5 ·we like it or don't like it. It requires the results we 

6 seek in this case and I ask you to grant this motion. 

7 'l,I:E COl.JRT: I will tell you, in other wo~ds I have 

8 always, of course, fran the ti;:te I read Def~art for the first 

9 time I thought that is as harsh law but of, course, that is 

10 what the Su~x:eme Court has held and I think the Supreme Court 

11 feels like it is ':::JOing to he any change let the Legislature 

12 make ·tl1e change. Hawks is a very, very -- I t~ink it is very 

13 harsh law but at the same time I think it is -- anu it is 

14 b:ue they went off and that dealt wfth the discovery aspect. 

15 Inother words at the same time when you read the language of 

16 Hawks and of course when you read l~inter' s, the reasoning in 

17 Schlanger you can't help b1.1t infer the Supra."lle Court of 

18 Virginia is going to do the same thing insofar as any 

1'9 continuins treatment or in the absence of these part~cular 

20 you Might say disability on the part of the plaintiff to 

21 diGcovery tl.Lese things and, of course, that is not present 

n in this \)articular case. I think it is harsh law. It is one 2~ .r; 

23 of these decisions that a judge hates to make and, of course,· 
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a~ I say I n0n't like to jnf;t make a necision1 been some-

tlJl"te since r react Hawks ann even r-!organ v. Schlanger but 

it 0 s been ovP.r a year or so an~ I had complcteiy forgotten 

the particulrt!" facts hut I donvt care how you cut i~. I 

think the hoJ.nin~ in hoth cases wonlrl be applicableo I 

an going to grant the motion to strike, Mr. Balavage. I 

hate to do it hut SUJ11ntary judgment for ~l-te defendant, 

thnt is my fP.eJing. I have to do what I feel is the law 

of the casn. That is what I am sworn to do and I feel that 

way and.th~t is my feeling and I say the Court of Appeals 

rnay tel~ me I am wrong hut I don't s~e how you can get 

around it and I .think my feeling, the Court of Appeals would 

be governed by the same. thin~r. One of these decisions we haf.e 

:to make and I hc:tte to do it but at the same time I still feel 

that that is the law of this case and if as much sympathy I 

may have or fe.elinq to\<~ard the. plaintiff in this case, I 

can't let that enter into any decision I.may make. I will 

have to grant the motion to strike and enter summary judq.ment 

.rDrthe defendant. 

r1n. BAI.J\.VAGF.: May we accept, Your Honor, and I . 

will announce that, of course, the·oase will be appealed. 

TIIB COURT: Yes, sir. In'fact that would. be one 

'-llay to be su:r.r~ this point gets to the Court. of Appeals. As 
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1 I say I have a great den.l of respect for Jt1dge Winter's 

2 decision an!1 "1hen yo~ read his reasoning there I think the 

3 Court of Appc:J.ls and when you road DeHart antl Aee the case 

4 · you can see het,,Teen thn lin~s exactly how he was thinking. 

5 I think. that he ho.s a pretty· good jl.tdicial rninci, Want to 

6 bring the jury do\m. 

7. (lihereupon, the jury was returne~ to the jury box.) 

8 T!I:C COV~T: ,Just stand inside the courtroom please. 

9 r··1e·':lbers of the jury, I have granted the defendant~s motion 

~o to strike· tlv~ plaintiff's evidenc~ in this case and ! have 

1l entered sum~arj' j ~trlgment foJ: the defennant sp the case is 

12 all over. Yo,.tr services are through so if you will return 

13 back on your re~rular jury day you are excused at this. time. 

I 

14 Court will aJjourn at this time. 

15· (Hhereupon, at 4:20 p.~., the trial was concluded.) 

16 

17 

18 

19 

20 

21 

22 

23 
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THIS MATTER carne before the Court the 7th day of June 

· 1977, for jury trial on the merits and there were in atten-

dance the parties and their attorneys: whereupon 

A PANEL of thirteen veniremen were sworn and examined 

on their voir dire from which a panel of seven were selected. 

by counsel exercising their respective peremptory challenges; 

whereupon 

THE PANEL OF SEVEN were sworn and opening statements 

were presented by both parties and the plaintiff presented 

her case in chief and rested; whereupon 

DEFENDANT MOVED the Court to strike plaintiff's evidence 

and enter summary judgment for the defendant on the grounds 

of the expiration of the two-year statute of limitations and 

the court considered the evidence, the legal authorities 

cited and the arguments of both counsel: whereupon 

IT BEING THE OPINION of the Court that said motion should 

be granted; it is therefore 

ADJUDGED AND ORDERED that defendant's motion to strike 

plaintiff's evidence be, and the same hereby is, granted, 

summary judgment is entered for the defendant and plaintiff's 

case is dismissed with prejudice, to which ruling of the 

court plaintiff duly noted her objection and exception. 

AND THIS ORDER IS FINAL. 

Entered: June 10, 1977 /s/ Lewis D. MOrris 
JUDGE 
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SEEN AND AGREED 

SLENKER, BRANDT, JENNINGS & 0 1 NEAL 

By /s/ John J. Brandt 
John J. Brandt, counsel for Defendant 

SEEN AND OBJECTED TO WITH EXCEPTION NOTED: 

Is/ A. Albert Balavage 
A. Albert Balavage, counsel for Plaintiff 

ASSIGNMENT OF ERROR 

QUESTION INVOLVED IN THIS APPEAL 

1. Whether or.not Plaintiff's claim for damages as 

a result of the Defendant's negligence was barred by the two 

year Statute of Limitations, and the trial court erred in 

accordingly striking Plaintiff's evidence. 
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