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|in- the amount and on the gfounds hereinafﬁer set forth.

. |dentist practicing in the State of Virginia, and hoiding himself

VIRGINTIA ¢

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

JANET FARLEY )
4017 Majestic Lane : )
Fairfax, Virginia )
Plaintiff - )
vs. 7 ') AT 1AW No. 38137

ROLAND E. GOODE, D.D.S. )
7257 Maple Place . A ).
pnnandale, Virginia )

Qéfehdant‘nn_‘ )

MOTION FOR JUDGMENT
COMES NOW the Plaintiff, Janet Farley, and moves this

[Honorable Court for judgmgﬁt'against‘the Defendant, Roland E. Goode
1. At all times pertinent hereto, Defendant was a

but to the'pgblic as a competent, qualified and skilled dentist,
Bpecializing in the diagnoSis and tréatment bf,cases involving
teeth, gums, and exﬁractioné of}teeth;vthét Defendénﬁ was engaged
in ;uch practice at 7257 Maple'Placé Annandéle, Fairfax County,
Virginia.

2, That approximatélf'fifteén years ago, Plaintiff
angaged the services of Defendant for éhe care and treatment of
her teetﬁ and gums and for treatment as lohg as might be necessary
pnd continued to see Defendanf for proper care and treatment of

ner teeth and gums up to August, 1976; said Defendant accepted

_1;




Laid professional employﬁént and impliedly agreed to exercise and

hse a high degree of specialized professional skill and care in

the examination, care and treatment of her teeth and in the
necessary treatmént-thereafter. |

3. Through the course of said relationship, Defendant
performed certain examinations and treatéd Plaintiff; but due
to his negligence, failed to propefly éxamine, diagnose, and
treat her for a periodontal diseasé.of her teeth and gums which
occurred over a périod of time; he extracted a tooth on
August 23, 1976 which could and should have been saved; he failed
to take proper notice of Plaintiff's complainﬁs, and he failed
to prevent or.curtail the periodontal disease which she now has;
he failed to eXaréise reasonable skill, diligence,and care,
ordinarily exercised by members of the dental professioh in this
and similar localities in the same and geﬁeral line of practiée.

4, Defendant Qas negliéénﬁ and careless.and departed
from the standards of care aforesaid with the pléin disregard of .
the rights of Plaintiff,.and with aﬁ almost wanton indifference
to the obligations owed to Plaintiff. |

: | 5. As the sole and‘proximate result of such nggligence,

carelessness and departure from standards of care aforesaid,_
Plaintiff was caused to suffer great and excruciéting pain and
mentél anguish; was unable to go about her business, thereby
losing income from her employment; was unable to properly and
comfortably attend, conduct and enéage in her personal affairs;
has incurred, énd will inthe futﬁre, incur doctors', hospital

-and related bills in an éffor£ to contract and be treated and




cured of her periodontal disease.

WHEREFORE, Plaintiff moves for judgmeht against the
Defendant in the sum of One Hundred Fifty-ThogSanﬁDollars
($150,000.00) , along with her costs. |

/8/ Janet Farley, by counsel

JANET FARLEY

A. Albert Balavage
Counsel for Plaintiff

PLEA OF THE STATUTE OF LIMITATIONS

 COMES NOW defendant, by counsel, and fileé this his
Plga of the Statute of Limitaﬁiohs based on the following:
1. The plaintiff's ¢1éims are barred by the tﬁo-year
statuté of limitations.
WHEREFORE, these premiées‘considered, defendant prays
that this case be dismissed with prejudice.

/s/ Roland E. Goode

‘Roland E. Goode
by counsel

ANSWER AND GROUNDS OF DEFENSE

COMES NOW defendant, by céunsel, aﬁd for his Answer
and Grounds to the Motion for JudgﬁehtAprevi§usly exhibitéd
againsg him does’ state agd allege as follows§

l. The defendant denies as pﬁrased the allegétions
of the first numbered paragraph.of the plaintiff's Motioﬁ‘for
Judgment. | '

2. The defendant denies as phrased the allegations
of the second numbered paragraph of pléintiff's Motion for

Judgment,




3. The defendant denies the allegations of the third
numbered paragraph of plaintiff's Motion for Judgment
4. The defendant denies tﬁe'allegations of tﬁe fourth

numbered paragraph of blaintiff‘s Motion for Judgment.

5. The defendant denies the allegations of the fifth
nﬁMbered paragraph of plaintiff's Motion fof Jﬁdgment.

AND NOW having fully answered plainiff's Motion for
Judgment, and by way of fgtther anewer thereto, defendant
-alleges the defenses of the expiration of the bodily injury
statute of limitations, contributoﬁy negligence, aha assumption
of the fisk. Furthermore, ﬁe expressly reserves the right
to amend hie.:esponsive pleadings as further‘infOrmation
comes to his attention through the diecevery process.

AND NOW having fully answered plaintiff's Motion for
Judgment, the defendant prays that the same be dismissed |
_and thatAhe may have his coets on his behalf expended. '

/s/ Roland E. Goode

ROLAND E. GOODE
by counsel

SLENKER, BRANDT, JENNINGS & O'NEAL
By: /s/ John J. Brandt
Counsel for Defendant
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VIRQINIA;
IN THE CIRGUIT coﬁnf FQR.THE COUNTY OFAFAI§?3#:
JANET FARLEY,
plaintiff,
ve. | AT LAW NO. 38137
ROLAND E. GOODE,

Defendant.

. e . 40 00 e ee o8 0. 0s o0 M-

»

Fairfax, Vﬁrginia
Tuesday, Juné 7, 1977
The trial commenced at 10:00 o'c;ock‘;.m;-
BEFORE: o
THE HONORABLE LEWIS D. MORRIS, and a jury.
APPEARANCES: |

ALBERT A. BALAVAGE, Esq., 10560 Main Street,
Fairfax, Virginia 22030, Counsel for the’

Pritnthee, o

JOHN J. BRANDT, Esq., Slenker, Brandt, Jennings
and O'Neal, 2936 Chain Bridge Road, Oakton,
Virginia 22124, Counsel for the Defendant.

DEO REPORTING
931.3434 5




10

11

12

13

14

15

16

17

18
19
20

21

23

PROCEEDINGS
ey***a**‘*é;*a***u‘s***t
THE COURT: Call your‘first witness.
MR. BALAVAGE: Call Mrs, Fatley.
WhereupOn,. |
JANET FARLEY,
was called as a witness by and in her own beﬁalf, and,
héving been previously duly sworn, wasAexamined‘and
testified as'fdllows:
DIRECT EXAMINATION
BY MR. BALAVAGE: |
Q  Will you state QOﬁr,name please?
A -thet}Farley,
Q And I think we are going to need you to speak-ﬁp
just a little bit so we cén_héaf &ou‘baék here.
A My name is Janet Eailey.'
| THE COURT: Evefy méﬁbér of thé jury has to. hear.

I have to hear and the defendant has to hear you. Talk to

|Mr. Balavage.

THE WITNESS: Janet Farley.
BY MR. BALAVAGE:
Q Where do you live?

A 401 Southern Majestic Lane, Fairfax.

DEO REPORTING
931.3434 .6
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Q ~ And what kind of ﬁdfk do you do?

A I'm é'qlérk fypist‘for'the ¢oﬁnty Environmental
Manaéement. |

Q Mrs. Farley, did thefe come a time =-- did there
come a time when you became a patient of Dr. Roiand Goode,
the defendant in this case? |

A Yes,

Q Whén was that approxihately?

A Approximately 65, 66, someﬁhere.

Q Now do you bave‘any recollection as to why you
went to sée br. Goode back in ﬁhat period of time?

A . We chose Dr. Goode as a famiiy dentist.

Q all rigﬁt, duriﬁg‘thé period of time up till 1969,
did you have.any wbrkrdone by Dr. Géodé on your teeth?

A To 19697

Q Yes,

A Yes, he capped. '

Q  And will you tell the jury briefly what kind of
work he did on your teeth; what it was he capped?

A Capped 12 teeth, my upéer teeth, 12 teeth, four
on the bottom,

Q Now were these individual caps or were they whag

I might call a bridge cap?

DEO REPORTING
931.3434 7
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5
A They're all together. They are capped tOgether.
-Q" After Dr. Goddc == by tﬁc‘ﬁay, approximately what
did Dr. Goode charge for that caoping job?
A | It was somewhere in the area of $2000, |
Q  After Dr. Goode had performed that dental work'for

you, when was it you next saw him, that you next called to

‘ his office?

A It was 1972, I believe it was.
Q canA§ou-rémemﬁer what that was for?
 A ) Well, Dr. Goode would check my teeth and the
hygienist would clean my teeth.

Q  Now in 1972 -- going back to when Dr. Goode

| concluded his capping work that you have told us about, dia

Dr. Goode give you any instructions whatsoever in so far as
dental hygiene is concerned?

A  He did not.

Q Did you at thdt time know anything about

|periodontal disease or anything connected with it?

A I did not,
Q When you saw Dr, Goode in 1972, are you able to

tell us how many times you saw him in that year? I believe .

: he has a chart here that furnishes =—-

A (Interposing) I don't know if it was once or twice

DEO REPORTING
931.3434 - 8
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in 72 that I Saﬁ Dr. GoOde;

Q all right. "In 1972.when you saw Dr. Goode for
whatever purpose it.Was,'wﬁfe you given any instructions Qn
dental hygiene? |

A I was not, I was toid'ﬁp brush my teeth very
iightly with a really soft brush'because my teeﬁh are capped
in plastic, so that the plastic would not wear off, were the
instructions I was evér given by Dr. Goode or hisfhygieniét.

Q  Did you have occasion for whatever reasgn:: it:may

| have been to call on Dr. Goode in 19732

A I did go to Dr. Goode in 73. I went to Dr. Goode
several times because I was ééncerned because the caﬁs ﬁefe
wearihé pgf and the gold underneéth waé.showing and I would
go to him and ask him if he could §r1;d~it down;sb the gold
would not_shoﬁ. | | |

Q  Did he do that sort of work?

A He did that several ﬁimeé.

Q Did he also dﬁring the course of these treatments
on these caps do any what they call painting~£o your know-
ledge? |

A That was about three.or,four years later he did
suggest after he had Qround the gold off se§eral times that

he would try to paint over the caps and he did paint three

DEO REPORTING
931.3434
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teeth over but that didn't stay on. |

Q 'In 1973 when you saw br. Goode for -- as mah&
times as you did_and for whatever reason which wa.will
later show the jury how many times you saw him by chart,
aia helin 1973 ever give you inéttuctibns on the care, dental
hygiéne cafe? | |

A He did not.

Q I believe you indicated to the jury ~- stated to

| the jury that up to the yeaf of 1973 you may have seen him

for a cléanihg and checking either once or possibly @Ore,
is that éorrect?
A Yes.

Q . During that time would you tell the jury briefly

what that routine was; who did the cleaning; who talked to

| you; who dia what?

A Well I would go to Dr,VGoode's'officé and his
hygienist would take me ihto her 6ffice and clean my teeth
and scrape some and poliﬂh my teeth but dentai floss was
never used on the teeth that are crowned and then Dr. Goode
would come in and iook at my mouth and say everything looks
fine. |

Q Up to that time did Dr. Goode ever conduct a

probing examination of your teeth?

DEO REPORTING
931.3434 10
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A . Dr. Goode did noﬁnpzobe my m§ﬁtﬁ at all.

Q pid you see "m.-. .G'éode ih 19742

A Yes, I did. |

Q  Are you able to tell us what the -- the last
month in 1974 was that you sa& Dr.:Gbodé?'

A I believe i£ was Novémber.

Q  And did you see him once or twice?

A Twice I think. |

Q Ail right, now in Novémbef of 1974 éqain aid
Dr. Goode give you éhy instrictions on denﬁal hygiene?

A ﬂo, the only thing he told me wﬁs not to brush my
teeth hard, to brush them .very lightly so the chps wbﬁld not
wear off, the plastic would not wear off.‘

Q In November of i974 did Dr. Goode conduct a probe
examination of your mouth? '

A ‘No, he did not; _ ‘

Q@  In 1974 -- when in Novembér of 1974 when you saw
Dr. Goode did you relate to him any problems that you were-
having witﬁ your teeth?

A Wéll I did ask Dr. Goode == I was having some
bleeding, you know, when I wold brush my teeth they would
bléed aﬁd I asked him but he just said that is nothing to

worry about; your teeth are in good shape; your teeth will

DEO REPORTING
931.3434 11
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last a lifetime'because they have been capped.

Q Did'you.have‘any cohversation with Dr. Goode inso-

far as the stability of your teeth were concerned during that

NoVembeg visit?

A I did mention to Dr. Goode that there were teeth

in the lower right section that were loose and he just didn't

‘give me a direct answer and I assumed because my teeth were .

capped that this was céusihg‘the lqoséness. I had no idea.

Q = The teeth thét you mentioned to Dr. Goode that ﬁere‘
loose in 1974, in Novembér of 1974, were any of those tééth
subségﬁently later pﬁiied? ’ |

A ' One tcoth was pulled.

Q  And when Qas,that pulled?

A In 1976. |

Q By whom?

A By Dr. Goode.

Q In November of‘;974, in that period of time, do you
have a recollection as to whetﬁér or not you wer¢~haﬁing any |
spacing prob;emé in your teeth?

A I noticed that the two teeth in the front were

spreading apart but I had no idea what was causing it. I

did ask Dr. Goode but he didn't explain it to me at all. He

just -~

DEO REPORTING
931.3434 - 12
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Q (Interposing) Did you see Dr. qude at all ;nf
19752 | |

A I don't beliave I saw Dr. Goode in 75. I did in
76. | |

Q Now did_yoﬁ éée'Dr, Goode in 19762
g A Yes, I did.

Q And cén jou Eéil_ué the ﬁonth, the?first'month’you
might have seen him in 19762

A I beiievé I went to him in March.

o Mazchof 767

A Yes,

MR, BﬁLAVAGE: If you‘will_indulge‘mé for just one
minute, Your Honbr; | | |
BY MR. BALAVAGE:

Q Dr. Goode's records show that -- indicate at least
to the best of our interpretation}of what he had written that
there was a check in March 3l of 1976. Do you have a
recollection of being in his office?

" A Yes, I remember being in his office.

b In March of 197 -~ in that March of 1976 viéit, did
you have any loose téeth?

A Yes, I did.

Q Did anybody in that office make any reference to

DEO REPORTING
931.3434 13
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.éhe tooth that was pqlled in Adgdst of 19762

A | No.

Q Do yéﬁ know-if Dr. Goode examined you in March 31
‘of 1976? Do you have a recollection of thét?

A I don't xnow if he examined my mouth, no,

Q  His records 1ndicate, check.' Do you know if he
checked anything or not?

A Unless he ‘was checking the fillings, the gold that

was'showing then,

Q Was‘anythihg éaid to‘Ybu by Dr. Goode in March of
1976 insofar as you pétenti&lii having the pericdontal |
disease that you no& have?

A No, he did not. |

Q Up to that periéd 6f time, Mrs; farley, did Df.
Goode ever for 511 ﬁhé ﬁiﬁe he tréaﬁe& you for the various
vxsits you have told us about, did he ever say to you any-'

thing aboutuperlodontal disease?

A No.

Q Did he ever refer you ﬁd a periodontist for
treaément?

A He did not refer me to a periodOntisﬁ.

Q Dr. Goode's.records indicaté that he saw you again

on May 18 of 1976 for certain work. Do you have a recdliectio

DEO REPORTING

931.3434 14
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of that? I be;ieve it was filliﬁg work.

a I went several times in'76.(

Q His records also indicateAthat you weresat his
office iﬁ June of 1976,

A That was for a small filling on a lower right tooth
which was next to the tooth that was-pulled.

Q Now his records also indicate that you == th;t you
wé:e in his office August 23rd‘qf 1976, does that sound
right? | |

a Yes, .

Q  What happened August 23rd of 1976? What was done
to your mouth or to your teeth? |

A Qy tooth was pulled.

Q Before we talk about that date, had Dr. Goode taken
any x-rays from 1969 after you had received your capping
work up to August of 1976; had he ?akén'x-rays auring any
of those visits you have told us about? |

A I don't think he took a full mouth x-ray. I>did
have a root canal done on a tooth that had beén capped in the
upper right. He did x-ray that and say it was #bscessed and I
needed a root canal. |

Q Why did you go see him in August of 1976?

A Well I was at work and I noticed that my tooth was

DEO REPORTING 15
931.3434
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to be extracted and I said, Dr. Goode, what, you know, what

| you to a périodontist?

13
Very lqose and a knot had come up on the inside of my qum |
and I céiled his office and asked to talk to his nurse ana
I said I think I needed to have a root canal done. I think
my tooth is abscessing and they,séid'come in and we will
check it for you so I went to Dr; Goode's office and the
nurse x-rayed my tooth and came back and saLd that Dr. Goode

said that I had bone loss that I had to -- the tooth had

causes this? 1Is it something that was spread f:om; you know,
tooth,to tooth, smoking affect it, what causes it and he
says oh, your bite was probabiy off.,

Q At that time during that visit did bf. Goode discusg
with Y6u in any way pétiddontai disease?

| A He did not mention périodontal disease.
Q Or make some reference to it at Sli?
A No. |

Q Now up to that point had Dr. Goode ever referred

A He did not refer me to a periodontist even when
he extracted the tooth. He did not‘mention a periodontist.

Q Up to Augqust of 1976 for the visit that you have
told us about that you made £o Df, Goode's office did you

pay him; was he paid?

DEO REPORTING 16
931.3434
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A Well, I did pay him; There were a couple times
that I'm sure I neglected -"to"pay-&imon time, yes, but I
did pay Dr. Goode.

Q | Presently do you owe him some money?

A I owe Dr. Goode $60,00 but when he pulled the tooth
and I went to another dentist andrfound out I had éerioaontél
disease, I didn't figure I owed pi‘-. Goode the $60.00,

Q  Now afteryaisaw Dr. Goode in August of 1976, what

{did you do?

A Well I came back to the office and the next day I

| was very upset because I did lose a tooth which was very

close. to the front of my mouth and I was talking to a friend
of mine inithe office, Andrea, and she said why don't you qo'
to see a dentist that I know in Cenﬁrevilie, a ﬁ;.'nuckis, so
I called}and made an appointme#ﬁ saveral days tater with Dr.
Buckis because Dr. Goode —- |

Q .(Inté:posing) Wﬁen Dr. Goddé ﬁulied the tooth in
Auqust of 1976 as you have €old.us,vwas there any reference
by him as to what work ﬁight.be doﬂe to your moutﬁ to £ill
that hole? |

A I asked Dr. Goode how muchk he would charge to

bridge those téeth since I was missing one behind that and

he said $1200 and I thought that was a lot of money to bridge

DEO REPORTING 17
931.3434
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two teeth in and thzs is when I talked to Andrea, my friend

in the office and she snggested I go to Dr, Buckis to -

Q (Interposing) When did you see Dr, Bnckia to your
recollection?

A It was several days 1ater. I believe it was the
first of September I saw n:. Buckis and talked to him ahout

the tooth that was pulled which I -~ no one had really

"explained to me why the tooth ‘was pulled except that my

bite was off and I had bone loss.

Q Did anybody including Dr, Gocode ever tell you that
the ‘tooth that was pulled, the eeoth 1tse1f thatﬂann pulled
have.anything wrongﬂwith‘it?' |

A No. |

Q | Do you still have that tooth?

A I still have the tooth.

Q Wheh you went to see Dr; Budkis, di& hé-é#émine
ybuf

. A Yes, he esamined my mouth.
Q What did he -~ what did Dr, Buckis -- without

trying to remember his exact words, what did he say to you
and what did he do after that?

MR. BRANDT: Your Honor, I am going to object.

THE COURT: Objection sustained. Don't testify to

DEO REPORTING ‘
. 931.3434 18
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what the doctor nay haéeyéaid to you but you can testify

what he did to you but not what he said to you.. -

BY MR. BMVME:

Q Yéé, Mrs, Fa:ley.

A Yes,

Q  What did Dr. Buckis do during the course of his
examination that you can remember?

A He probed my ﬁouth. N

Q What was tha§ likq;'ﬁhat hapﬁéned there?

A Wéll they use a piohe;‘ It's a -- I don't know
how ﬁo describe it. it‘s just a plain aluminum thin§ they
stick down between the gum line to see —

Q  (Interposing) Wéfé'jou avare that he was doing

ﬁhat?
| A Well =-
Q  fInterposing) Were you aware that‘he was prébing?
A Yes, I was aware that he was probing.

Q' Now, keeping that in mind, that experience in mind,
when I am going to ask you if Dr. Goode ever probed your
mouth or teeth or gums or the bone line as Dr. Bucki§ diaz

A No, he did not. |

Q Did anybody in his office under his direction ever

do that?

DEO REPORTING
931.3434 19
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| dentist, is that correct?

| 17

A Nobody probed iy mouth. | ’

‘Q ifééf Dr. Bﬁéﬁis éxdﬁinéd’jdu,.did ha;t§£ef you'ﬁo
somecne? | |

A Yes, he referred me to a ﬂtctArmstrénq who is a
periodontist in Palls Church.

Q. When aid you see Dr, Arﬁstxgng?to the.Basi of'four
recollection? | ‘ 4

A' The next day I had an appointment with Dr. irmatron$,
the next day. B

Q@ . Did Dr. Buckis — by the way Dr. Buckis is a genera#

A Yes, he is, |
And Dr. Armstrong is a peficdontist?
That is right.

Is that correct?

¥ O P .0

That is right.

Q bid Dr. §u¢kis dd-anythihé else during the course
of h’i.:s examiﬂdtion that you areum of in addition to probing
as you have told us? |

A He also taught me the proper cleahihg procednréé
for my teeth, for teéth that are capped. |

Q Wbula you exélain:that to the jury very briefly?

A Yes, He gave - it's a plastic needle you use to

DEO REPORTING 20
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18
stick through becauae you can't get floss between your
teeth when they're cappod and yon havo to use a special
neeﬁﬁﬁ to thread the floss through and go over, under the
gum lina and also a special toothbrush that you brush upder
the gum line, not theé teeth but under the gum line.

Q | Now, remembering that, did Dr. Goode or anybody in
his office ever give you thag sort of dental'hygiene instruc-
tion? - .

A No.

Q Hgye you been cafing:fdr gyur;t?dth in a@cbrd:with
‘ﬁhe'tacommehdation of~Dr.'Buck£§§‘

| a Oh, yes, I have.

Q May I ask you, does that take -- does that take
much 1onger to care fo: your toeth than just plain brushing
and«lqtting them go?

A Yes, it does. It takeé longer to threaa}eadh piece
of fldsq through and I.épend at igast;an'héur a ﬁ;g&t on my
tieetﬁ. | | |

Q Now, when you ﬁent té see Dr. Armétrong; did he
axanmine you? |

A Yes, he aia.

Q Will yoﬁ tell us whethar or not he examiﬁed you

with a probe?

DEO REPORTING ° 21
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A He did use a probe and --

Q (Interposing) Was that examination similar or

'disuimilar ftOm Dr. Buckis'?

A It was simikar. It was the same type.
Q What else daid pr. Armstrong do when you came to

his office?

A Well Dr. Armstrong set up a number of appointments

:for -~ first to gb.through several éppointménts of what they

i cail‘scaling your teeth before the surgery.

@  And what is that?
A That is where they go in and chip off all the
calcium or calculus or whatever #nd that was about five or

six appointments. You go thfbugﬁ that and then he set up

the dates for the surgery and I have had thrée sessions of

sirgery done to my mouth.

Q Are you able to tell us the period of time when

.the £irst surgery was - performed?

A The first surgery was on ﬁive teeth ‘that was done

um, December 6, I believe, December 6.

Q | Ahd then after that .you had_fﬁrthér surgéry?.
A Yes, | |
Q When?
A

When, I had surgery on March 4th on the lower left

DEO REPORTING :
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| and surgery on the lower right, the 6th of March.

Q ﬁov, Dr, Armstrong will describe the surgery in

more detail but'generally what happehs during the surgery

‘that you have told the jury and Jndgé Morris about?

. A anecaage I have advahcéd periodohtal disease it's
really bad --

MR. BRANDT: - (Interposing) Your Honor, I think

that is probably an opinion that she is not capable of

rendering. 1'd object to that sir.
THE COURT: I think she can testify to how it
felt, Mr. Brandt.
| MR; BRANDT: Well my cbjection is that sse talks

about the nature of the problem that she feels that she has

‘which is a dental condition.

THE COURT: That's'righﬁ. I would sustain the
objection. | ‘

MR. BRANDT: I would ask that be striken, sit.‘

THE COURT: I ask the jury to disrégard her
conclusion,

BY. MR. BALAVAGE:

Q M& question to you is, Mrs. Farley, as briefly and

generally, what doqs the operation consist of that you have

mentioned? What happens?

DEO REPORTING 23
931.3434.




10

11

13

14

15 -

16
17
18
19
20
21
22

23

21
A ﬁell, they cut my gums open and they dri}l the
calculus around the bone, the bottom, the roots of my teeth
and then sew it back up.
Q Now is tha;'a pleasant or an unpleasant sensation?
A It's véry uspleasant. It's very painful and very
unpleasant. | | ‘ |

'Q  What effect did aii tﬁ#ee;of those surgeries have

‘| on you and your life?

A It's affected my job,
Q  How?
A Well, I have had to take a lot of time off from

work. It's also affected my social life. In fact the only

way I've been able to cope with this at all is to go home and

go to bed at 9100 every night in oxder to go to work.

Q@  You have to speak up a little because I am just

quite not hearing you. Now, ﬁrs. Farley, was there any

swelling connected with these shrgaries?

A Yes, after sufgery your face is swollen.

Q How long approximately did it take you to get over
the various operations that you have deSCrihed? |

A Well, I hgven't gotten over them entirely. My
teeth are atili very seﬁsitive; they're very sensitivd.

'Q That was my next question to you. Are you able to

DEO REPORTING
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eat properly ﬁow?

A No.

Q nomuy as you did? |

A No., You have a problem eating. You have to drink
liquids, hot and cold affécts it. It takes weéks for it to
heal, for the surgery to heal to the pdint that ybu egn~é§t
anything except liguid#.

Q You have mentioned thatimaou haﬁe - that you missgd
time from work as a result ofithe treatment, the dental
treatment., Can you tell the jury what work loss yeu have
anfféred?

A Well, I have lost at least three waehs.

Q What does that mean in dollars and centa?

A I make $35. oo a day.

Q What does it mean in dollars and cents; what's your
total work loss?

A I don't know how much that would be.

Q Pardon? |

A I don't know how much that would be. I'd have to
add it up.

Q You haven't computed that out?

A No; I haverit,

Q We'll do that before we are ﬁhrough¢ Have you been

DEO REPORTING 5
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.given a price by both Dr. Buckia and Dr. Arnstxonq for the

care of yonr teeth?

A Yes. For the surgery on my gums, app:oximately

$25¢0. In order to reconatrUct ny mouth, about 37560 to
$8000.

Q- Noﬁ have you péid’n¥.'atmstfong any,ﬁdniéy'to,éate ‘
for the work that he's had to do fot you? o
A I paid Dr. Armstrong $1000. I own ‘him $500 to date|
Q Have you péid Dr. Buckiq?

A I paid Dr. auckis apbroxiﬁhteij»-é 1tfé‘aﬁout

| $400 or 6500 I have paid him to date.

Q Have you had -- will you tell us 1f you have had =~
whether or not you have had a difficult time financially
1nsofar as handling those payments is concerned?

A Yes. I borrowed the money. |

Q“ You.hberWéd fﬁe méﬁej?

A Yes.

Q  The teeth that ydu’have told the jury about that

have been operated omn, what affesct did the operation by Dr.

| Armstrong have on the gumline or the gum, what I would say

the gum margin betwean the gqum and cap?
A It would be easy to show it but I can't show you

when you have capped teeth and they do surgery the gunm is

" DEO REPORTING 26
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cut away partially go there is a gap between the gua line
and the caps of the thchhbwhors the roots of my teoth are
showing.

Q Can you feel ﬁhat with your tongue?.
Yes. |
Canvyou feel that additional gap in there?

Yes,

A
Q
A
~Q Can you see it?
A Yes, you can see it.
Q How do you feel about that?
A Well, I care about my testh. I don't like it at
all, I reallg“care about my teeth. |

Q Dr. Buckis has proposed a certain course of treat-
‘ment and ﬁbfk for you. Do you want that work done or not?

A Yes, I do. I want to save my teeth.

Q Now you have told us that your teeth are sensitive.

- Are you referring now to teeth that;br. Armstrong 6perated

on?

A Yes. The teeth Dr. Armstrong has operated on.

Q Mrs, Farley, today if you went out in the hall and
took a cold drink of water and sloushed it around all your
teeth, what would the affect on you be?

"A It would be horrible, ' It's very hard to do that.
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For weeks I had‘to.drihk through a straw.

Q .60 fpu do.that? | |

A Mo, I don't do that. It's very hard to use cold
or hot. I try to use wﬁrm water,

Q Beﬁore Dr, xrmstrong undertook your care back in'
1976, what was the general condition of your mouth and
teeth? |

A Well, I had several teeth missing iﬁ my mouth and

I wanted ﬁy teeth capped bécéuse the fillings - each time -

| they wbuld refill them the holes would be larger and also

I was missing a tooth 1n the front and I wanted that bridged'
in and -- |

Q (Interpoéing) My question to you is, what was the
general condition of you:nh.eth and gums?

A Good,

Q Now you have been -~ you have bean told by your

treating dentist about potentially lbosing some more teeth,

-is that correct?

A Yes,
Q How many more ~= how many more teeth are you
scheduled to loose?

A Three.

MR, BRKNﬁT:‘ Your Honor, I‘m}goinq to object to
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that. It seems like we .are getting into hearsay.
¥HE COURT: I will sustain the objection. It seems
the doctor ought to testify about that.
MR, BALAVAGS: I think it's proper for me to ask
her without going into the medicél part of ié, Your Honor.
BY MR, BALAVAGE:

Q What is your féeling on that pro)pect?

A I'm very upset about it. I was upset to *&oaing th#
first tooth because it was very close to the bone and I'm
very upset about it like any normal person would ba.

MR. BALAVAGE: Your Honor, I believe that is all I
have of Mrs. Fariey. | . |
THE COURT: Allhrighﬁ, sir.i‘Crosﬁ examination?
MR, BRANDT: Yes, sir.
CROSS EXAMINATION
BY MR, BRAND‘I‘:

Q Mrs, Farley,'whefe are_you fromj ﬁhat<paft'of thé
country are you from? |

A Originally, Nelson County.-

Q In thi§ state?

A Yes, in Virginia.

-Q Okay and when you first went to see Dr. Goode, it

was October 25, 1966, was it not?

DEO REPORTING
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rensnber the exact date that I want to see.nr. Goode.

-

» o

o » 0

time?

A

Q

problems at that tine?

‘And how many children did you Have?

Yes. I had been to a p-ychiatrist.

There came a time when you were divorced I'bélievb?

P 0 O » O » O » O » 0O ¥

Yes, I was separated in 1968.

27
If that is the exact date, yas. I didn't |

And at that time were you married?

Yes,

Three,

Were you experiencing mirital difficulties at that

Yes.

And did you have any physical, € 1eai‘or mental

I had emotional'probléms; yes.

were you under the care of a physician at that timaﬂ

You had bean to a. psyohiatriet at that timae?

Yes, I have been.

That is correct.
Am I correctfin that?
In 1969,

In 697

MR. BALAVAGE: Your Honor, I'm going to voice a
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general ohjéctioh. I don't see where thaﬁ.haﬁ any
relevancy to the case.

MR, BRANDT: Your Honor, we feel it does have a

Vgood bit of relevancy and we will tie it up.

THE COURT: I wil; let it on the basis it has some
effect on her treatment procedureg and so forth returning to
thesoffice., I will overrule your objection.

| bY MR, BRAND** -

Q  Now in 1966 when you first went to see Dr., Goode,
is it fair to say that things between you and your husband
were such that you were finaﬁcially stt@pped for dental care?

A - In 19662 |
Yes.

No.
‘Thin§s wér¢ fine then?

Yes.

o P OO ¥ O

Do you recall ﬁhat D:; Goode did for ygu-oh your
first viait? |

A No, I don't,

Q Do you recall that a full mouth set of x—-rays was
taken? |

A Yes, he did take -- I saw the full mouth x-rays in

the depositions.

DEO REPORTING
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Q Do you recall that Dr. Gooda told yOu that you

needad a root canal on one of your teeth and reterred you

to Dr. ‘Burton Zwibel, Z-w-i-b-@-1?

A I didn't remember his name but I do remembér the

‘name now.

Q  Does that refresh your recollection, my mentioning
of his name?
A Yes, it does,

Q And did you in fact go to see Dr, zwibel-ah'hr,

| Goode recommendéd to you? .

A Yes,

Q When?

A I don't remembar the date that I went to - but I
could not remember ‘that dentist's nama but I do remenber now
and I don't remember the date-I went to see him,

| Q’ Would it be fair to say'ydu did not go to Bée
Dr. Zwibel immediately as requested but instead delayed a
cdnsideréhle periqd of time? |

A That is possible.

Q Was that because of'finanéial difficulty?

A No, sir, I had no financial difficulty in 1966.

Q All right, why did you not go and sgek the care

that Dr. Goode recommended to you iﬁmedia;ély?
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A I don't recall.
Q Do you recall saeind Dr. Goode again next on
November 30, 1966, when.ﬁrophy and cheok was performed.
Do you know what the word pﬁopﬁf meahsf
A Né, I'm sorry I dqn'f.-
Q The -cleaning of your teeth by the den#al hygienist? |
A I have had'ﬁy tegﬁh‘cleaﬁeﬁ aeQerai'times {gibr.
Goode's office. E |
. Do you rasiember Mrs. Durahm?
Yes, I do. | .
Ais dental hygienist?

Yes.

» O B DO

Q. Do you recall her cleaning your teeth on November

30, 19667

A I don't recall tha£>bﬁt I have had my teeth cleaned
several times aysjgigrﬁﬁgghm,

Q Do you»re¢a11 D£; Coo&é“dhecking.your teath that
very day? " |

A Dr, Goode always comeé in and checks your teeth.
after they are cleaned.

Q Do you recall Mrs. Durahm telling you to make a
six month appointment after your teeth were cleaned that day

for your next cleaning?
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I'm sure she did.
And did you do that?
Probably not.

ﬁhy not?

20 ¥ 0. P

I don't remember.

N

Q Do you recall that on Décember 2, 1966, Dr. Goode

presented his diagnosis to you, discussed with yéu_ﬁhat

needed to. be done including two foot-canals on your teeth? 

‘A They were the -two I had to havevpulled I'm sure.

Q Do you reeall a discussion with him as to’vhat it

‘crowns?

A Yes, he did mentiona hzidge.

Q Do you racall being in Dr. Goode's oftice on
January 16, 1967 and having an x=ray performed and having

a temporary maxillary left central incisor made for you?

being performed and theén a bridga being made for you with

is that he coula do for you in reference to the root canals

A As I say I was in Dr. Goode s office several times

in 66 but I don't rememher exactly.

Q Do you recall that after the 16th of January, 1967}
regarding the visit I have just mentioned to you that you did
not again come back to see Dr, Goode despife the fact that he

had offered you the treatment plan we have talked about until
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February 22, 19687

the form of that questions. He is assuming something in that

question that is not #&n evidence.

said she had been to Dr. Goode but I don't think she quite

gave the answer that you séid she had given, Mr. Brandt.

a treatment plan for crown and bridge work. She said yes

he did. That was done on the 2nd‘of Deceﬁhef, 1966.

Q
heing there on the 17th of Jaﬁuary, 1967, you waited over a

year to come back to his office?

A

Q
A
Q
A

Q

‘ That You never returned until February 22, 1968?

32

MR. BALAVAGE: Your Honor, I am going to éhjqct.to
THE COURT: I don't believe — in other words she
MR, BRANDT: I had asked heér if he had presented

THE COURT: Do yéu recall that?

THE ﬁ:rnzssi Yes, I do.

THE CGURTx _All 21th; fine. I'm sorry.".
BY MR, BRANDT L]

Now, my quesfion is to you, why is it that after

Over a year?
Is it not so?

Well, maybe.

Well, this was before he crowned my teeth.

Didn't he tell you that on the 2nd of December, 1964,

DEO REPORTING
931.3434 35



10
1

12

13

4
1
: 16
17
18
19
20
21
22

23

33
phen he pteaente& the plan to you that it was important to
fzave two root canals éerfermed and tnen move on the crown and
Ibrigge work requirementa? -

A I don't remember that.

Q I'm sdrry?

A I Ao not remember that{

Q Well, can you give this jnry any explanation for

your not returning to his office for at least a cleaning

.joh six months after you had your first cleaning job from

'his effice?

A Well, I had planned to have my ‘teeth capped. I

| don't renamber.

Q Do you remamber being in his offiee on February 22,
1968, for the preparatien of a left central 1ncigbr?
A I renember Seing in Dr. éeéde'e offiqe;- I don't
remember the specific date,
Q All right, do you recall being there on naxch 12,
1968 when a crown vas p;aced?
A. I remember when the crowgs were placed.
Q That was just a crewn, a single crown?
A I don‘n remember which tooth that was.
Q All right. Do you recell being there on May 3rxd,

1968, when five fillings were performed?
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A Several of my teeth were filled by Dr. Goode.

Q  Do-you recall being thérgvoﬁAuay 17, 19687

A No,

‘Q Do you recall being there on June 23, 1968, whean

an impression was taken for a temporary upper danture?

A I do remember that.

Q | Do you recall béing thefe thé nex£ day, June~24,'
1968, when~the_£emporary uppgr partiél Waé blacedvin your 
mouth? |

A Yes.

Q Do you récall that you did’notlretuin'then uﬁtil
January 14, 19692 :

A I don't rememﬁer._

Q  All right, can you give an§ reason for not having
your teeth cleaned during that period of time, for not'ha#ing
made an épp6intmentlto do that? |

A No.

o] Do you say that Mrs. Durahm, the deﬁtal‘ﬁygieﬁist,
did not show you how to bfﬁsh your teeth?and how to floés you

teeth?

A She did mot.
0 Are you certain of that?

A I'm positive. I had not seen one of those threaders|
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» going == I don't want to keep intetrﬁpting Mr. Brandt, if

1 may voice a cbntinuing objection to this line of questionigg

befoie.

Q When did your divorcé_situation_héighten}.whaﬁ
time, what period of time was thié? |

A I'm sdrry, I didn'tvhear.

Q When did the divorce situation reach a high
pitch; when was the éepératioh: ﬁheﬂ aid ﬁhattaké‘placeé

A  1968; | |

Q ' What month?"

A I don't remember the month.
Q Would it have been Décéﬁbex of'1§68?,~
A Yes, he left, yes December.

Q Ind was it -

HR. BALAVAGE: (Ihtérposing) Your Honor, I am

Tﬁﬁ COURT: To her d&meﬂtic problems?
v.MR. hAhAVAGE: bﬁ thé'g:oﬁﬁdsAof relevgncy, Judge.
THE COURT: I tﬁink it could have some bearing,
Mr. Balavage, if-it had some question about her returning
to the doctoi's office and so forth., Mr. Brandt said he
will tie that in.

MR. BALAVAGE: All right, sir.
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BY MR. BRANDT:

Q Now during the first nine months of 1969, you
ﬁéde approximately eight visits to see Dr; Gbode concerning
the crown and bridge work he was wbrkin§ on for you, does
that sound about correct?

A What? Through 69, is~£hat what you said?

Q I'm talking about February through ‘September, 1969.

A Yes.

Q During that period of time you did hot méke however
any appéintments to have your tééth cleaned and‘che§ked, did
you? | .

A During that period of time?

Q Durihg thét pefiod of timé.’

A I‘would.imagine,if:they needed it, it would have
been done. |

Q | Well, there is a dental hYgienist that tells you
you have to make an appointment with the receptionist, isn't
that correct; you have to get on the list in order to be
seen, don't yoﬁ? |

A I suppose so.

Q Well I think youbtestified before that you recall
her teliing you that., Now is it not correct that between the

3rd of September, 1969 and the l4th of June, 1972, you never
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saw Dr, Goode or'anybody in his'bffica? |
A That 1§ correct.
Q What is the réasbn for that?
A The reason being when my teeth were crowned on the
were capped, I was fold that my teeth would ia#t'a,lifetime.

to brush very iightly in ordei not to wear the plastic off.

|1 thought my mouth was in good shape éo.I saw no reason to

go have my teeth cleaned.

Q . For almost three years, Mrs. Fafley, you felt that

iy |
A ‘That is correct.
Q You didn;t havé every tooth in Youx mbuth‘ctqwhéd,:
aid you? -
A | Host of my teeth were crownédo

Q Well you had 12 teeth crowned, did you not?

A I have 12 uﬁper_&nd I have féur lower teeth_crowned.

Q You had other geeth in your. mouth thét'wefé_ih need
of attention, did you not?

A Yes, thellower front, yes and there is ~- there are
two in the kack thét are not crowned.

Q Was it during this period of time that you héd
financial difficulties and that you had also emotional

difficulties because of the'divorce?
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A Sir, I had emotioﬁal d;fficulties but I did not
have fiﬁancial difficulties in 69.

Q  How about in 19707

A 171970 did I have?

Q Yes.

A Well, when you're talking about f£inances,
difficulty in finances, when =~ if Dr. Goode would say, you
khow; sométhing about my teeth being crowned that is a large
amount of money but just to go have my teeth éleaned or a
£illing, I 4did not have that kind of a problem, money problem,

Q Weren't you’having diffichity gettihg thé proper
support from your husband”in this beiiéd of timé?

A My husband dia not support me. |

Q It wasn't oné of the grourds of ydur'divorce acﬁion
that he didn't -- . t

liR. BALA?AG;:' (Intérpdeing) Your Honor, this ;s
too much. | '

IR. BRA&DT: Hay.it please the Couit, I think this
lady has testified that --

THE WITNESS: (Interposing) I had admitted to
having emotional problems. I went to a psychiatrist.

THE COURT: Just a minute, Mrs. Farley.

MR, BRANDT: She has said to us she did not have
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|any support problems and I think I have a right to show that

she on other occasions has téétifiéd diffe:éntly;
THE COURT: I will suééaih the objectibh.
MR. BRANDT: I have an objéction-to the grbnn§s~
stated, Judge.
THE COURT: Sure.
BY MR. BRANDT:
Q Do ?ou recall COmiﬁg to Dr. Goode's office on
June 14,'1972?
A Yes,fI_Wasvin Dr.'Goodé's'offiée in 72. |
Q That was the only dayiin'721as ; matter of fact?
A ¥es.v | o |
Q | What was the reason for ydur.being theére?
A I don't know if it was for cleaning.and chadk.or~
for a cavity. T don't rergimber. " |
Q Did you ever cail in advance and make apéointments
in advance with Dr. 4’(?7006&'5 .offié:e or weré your appbmtmggn
made on the spur of the mémehﬁ becauéé ofia'problém figﬁt |
then and there?
A A c§uple of times they were made on the spur of
the moment like when I had the tooth that abscessed and I
had to have a ?oot éanal, I did make that on the spur of the

moment, Also in 76 when the téoth was pulled; thatﬁéés on the
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spur of the moment. I thought I had another tooth that was

‘ahscéséed._ I did keep appointmghés with Dr. Godde.'

(o} You say you dld keep them?

A Yes, |

0 Did you ever break an appbinthent wlth hin?

A I'm sure I broke one or two but I don't believé
I broke that many appointments Wlhh Dr. Goode.

Q  His office would accommodate you when you called

on the very day itself and said you had a prohlem; they would

try to squeeze you in, wouldn't they?

A They were very nice about it, thatﬁs correct,

Q Do you recall how many times you saw him in 19732

A " I don't know lf it was once or thce.

Q Do you rgcall seeing him in January of 1974 when'
ﬁhree x=-rays were  taken? |

A Yes,

Q What was the reason that you were there that day?

A In 74, I believe that was when he x-rayed -- I
don't know if that is when ﬂhe ground the bite down, the
gold down, I really don't know.

Q Do I understand that sometime in 1973 you had
trouble with your gums bleeding, you say?

A Yes.
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Q  And you talked to Dr. Goode about. that and you feit
you got no satxsfaction £rom him or you got no answer from
him?

A Well he just said it was nothing to worry about ,

Q In reference to the tooth that Dr, Goode pulled
for you in 1976, that was the déte_Of yourilast v%éit ib:‘
him,.was.it not? | | |

A  That is correct.

Q  August 23rd, 19762

A Right, 1976.

Q Do X understand Mrs, Farley, that - you say Dr, Gooéq

gave you no opportunity to save that tooth?

A He gave me no altérnative. ‘He said 1 had bone .A
1oss and he woul1 suggest it be pulled and I did rely on
Dr. Goode, I had beén going to him for a number of years.

Q Mrs. Farley, 1s it possible that you just don't
‘recall'what transptred that day?

| A I do recall.

Q Yor deny that Dr. Goode told you thaﬁ.the tooth
could be saved with root canal? |

A I do deny thar. I went there, Mr. Brandt, I called’
and I said I think I need a root canal. That is why I called_

hié office, I thought I had an abscessed tooth. That is why

DEO REPORTING

931.3434 }
44



10
11
12

13

14

15
18
17
"

19

21
22

23

42
I called. Now whyvif Dr, éqode had méntioned a root canal,
I certainiy would have had it done, '
Q You don't.recall telling ﬂim you just plain
can't afford a root canal?
A A to§th'close to the front of my mouth, I wouid‘hAV?
gotten the money some place. |
Q Who was present and bverhea:d the discussion?
A Mts. Goode, hié wife.
Q Mrs, Goode was there2"“w.4jx LT
A Was there, that is correct.
Q Do you remembér anybody else being thére also. at’
that time?
A Not in the room.
Q Did you say that you felﬁ your mouth waéyin pretty
good condition when you first went to see Dr. Goode?
| A Yes. - I was miséing some teeth.
0] low many teeth wgre you hissing?
A Four I suppose.
0 ‘Where were they located or where had they been
located?
A I had a partial plate on the upper -- my upper
teeth. I was in a school bus accident in high school. This

one was missing and there were two missing on the side that
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are bridged in. I have two missing. on the lower left and

now I have two on the lower right.

Q Dil you say that you had a nunber of fillinésiﬁn
the.ffont teeth. and that was_onewéfﬂthe réaéons you wanéed
them capped and érownéé? | |

A | Yes and also the teethithét were missing, Iiwaﬂted
those bridged in and they suggested I have them capped.

Q  And that in fact was performed by Dr. Goode?

A  Was performed.
Q Yes, was done?
A Yes, that was.

1IR, BRANMDT: May I have the Court's indulgence

fdr»a noment?

THE COURT: Yes,‘sir.
BY MR, BRANDT:
Q Hrg, Farléy, was a 19wer éartial pléﬁe prepared
for yodiaﬁ the samé'tiﬁe thé bridge wprk was prépa:ed?
A Yés.
Q And'did you wear that lower partial plate?
A I could not wear it bécause it hurt. It was very
painful to wear and Dr. Goode did adjust it sevéral timés but
it still hurt and I could not wear the partial plate.

Q So that you did not use that partial plate that had
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A I did try to use it but it was just not successful

at all. It did not fit properlj.

Q vid you, Mrs, Farley, in fact lose that lower

partial plate?

A I don't hage it. No, I don't..
Q I'm sorry.

A I did lose the plate.

Q Is it not true that everytime that Dr. Goode would

bring up the question of work that should be done on your

teeth, either he it periodontél'or other types of treatment

you would remind him constantly you could not afford such

treatment?
A hat is not true, Mr, Brandt.
MR, BRANDT: That is ali, sir.
MR. BALAVAGE: Just a few questions, Your Honor.
REDIRECT EXAMINATION
DY! MB. BALAVAGE:
Q  Mrs, Farley, when Dr. Goode's office would
accommodate you as Mr., Brandt has pointed out, was that.

free or did you pay for that?
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A1 paid for that.

Q D;ring the perioduof time‘thaﬁ you had ybur
emotionél problems as you have candidly told the jury, did
that -- did you in anyway neglect'the care of yourltéeth as
you had been instfucted to care for them by br.~Go§de'S |
‘office?

A I did not. No, I did.néf heglect mﬁ teéth, I have
always cared about my teeth.

Q Haé énybddy eﬁér told ydu.that gettihg a divorce
causes pe:iOdontél diseasé? | |

'A o,

‘MR, BALAVAGE: That‘is a1l, Judge.:
THE COURT: Any further recross?
MR, BﬁANbfz No, I don't think I have any.dtﬁgr
quégﬁions; |
-Tﬂz'counmé You may Stepvdbwn.j
| (Witness excused.)
THE COURT: Géntlemen, let's take about a fi§e
minute recess., Memﬁers of the jury, we will take a five
minute recess.
| (Whereupon, a brief recess was taken.)
THE COURT: Bring the jury out please.

(Whéfeppon, the jury‘refurned to the jury box.)
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MR. BALAVAGE: Your Honor, I would like to'gall
as our next witness, Dr. Buckis.

THE COURI': All right, Dr. Buckis, come forward.-

-I don't belicwe he's heen sworn.

Whereupon,
DAVID CHARLES BUCKIS,
was called as a withess by and on behalf of the plaintiff,
ahd, after having been first duly_sﬁbrn, was examined and
testified as follows; |
DIRECT EXAMINATION

BY MR. BALAVAGE:

Q Dr.‘Buckis, stateAyour hamé pleése?
A Dpavid Charles Buckis. |

Q Wﬁere do you live?

A 1709 Gallowéy Drive.

Q What is your occupation?

A A dentist,

Q What school did you attend preparatory to

becoming a dentist?
A John Carroll University. It's in Cleveland, Ohio.
That is the only undergraduate school.

C All right, sir, then what graduate schools?

A Case Western Reserve University and that's also in
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Cleveland{ Ohié.
Q All right;"so when did you graduate fromgdental-
schoolf | ~

A - In 1960,

Q After you graduated ffom.yéur~denta1 Qchool, what
did you do?" |

A I wént into the ﬁévy for two years as a reéérvist.

Q pida ybu do déntai work in tbe Navy?

A 'Yes, it was géneral prACtice at dgntistry;

Q  What did you do after that?

A I left the Navy in 62 and practiced as a- general
practltioner for three years in Cleveland, Oth.

Q ' And how long have you been praqtiqing hére in
Virginia? | |

A Since July of 1972,

Q  Where is your office located now, Dr. Buckis?

A It's at 5830 Old Centré§i11e Road in Ceﬂtréﬁil;e.

Q Ahﬁ.I assume that.yoﬂ£¥é'iicénséd to -practice
dentistry in the State of Virginia?

A That is right.

0 ﬁave you taught anyWhere, taught school?

A I hafe had no traininc as an ‘educator so I haven't

taught in any school environment, no.
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Q All right, sir. Now, what is yourffiéld‘ofk
dentistry? |
‘A My practice is a ggheral practice or a family
practice, |
Q 2nd you have'been practicing in Norﬁhern Virginia

for how long?

A Almost five years.

Q Do you have'aifémily of yQur'ownf

A Yes, |

Q Tell us abou£ them.

A Five children. The oldes;'is 18, the youngest is

two honths.

Q .All'right, sir. Now, Dr; Buckis; did you take on.
as a batiént, Mrs. Janet Farley during 19?6?

A | Yes, I did.

Q And can you tell us the approximate time when she
came to see you?

" A September of 76,

Q When Mrs, Farley presented herself to you, what
did you do?
A 7ell she came primarily with the question of do

I have a,probiem? And particularly she seemed ~- she wanted

to know why'she had lost a tooth and I exémined her mouth and
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‘the area where the tooth was lost was on the lower righi

- | side so I looked primarily to that area and examined her

and fouﬁd that she had somé loose teéth ané on ﬁrobing the
right Side'of tlie mouth I found that she had lost tho,attach-
ment épparatus of the -- some of the attadhmeﬁt’apparatus on
the right side of her mouth and this would account for the
looseness of those teeth and because it seemed to ‘be extensiv#,
I made a referral to a Dr. John Armstrong.

Q - All righo, sif, did you‘conduct a probing - whot I
am going to call a probing examination of Mrs, Farley?

A Yes. To a limited degree_I did and on that right
side,,x knoQ thét we found_tha£ shefdidmhéve‘soﬁe.exténﬁiVG
pocket dépth.

Q aAnd what is pockeL depth, Dr. Buckls?

A Basxcally lt's a gap or an extended cuff of tissue

between the tooth and where the gum tissue meets the tooth.

Normally this tissue is attached veéy tightly withih a couple] -
of ﬁillimeters of where the edge of the Qum line is and vhen
you'oevélop oeriodontél diseaseltﬁis attachment migrates or
oomes aﬁéy fromn ihe tooth if you will and jou'deVelop a space
there or a pocket. |

‘ Q‘ All right, sir. Now you have'indicaoed‘that

normally the pocket depth would be two m;lllmeters, about
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two millimeters?
A ‘Yes, that is correct. .'A .

Q Now in the limited probing that you perforﬁe&,
Dr, Buckis,.can you tell us what thoée millimeter ratings
Qere? |

A Well, I hote the fifsﬁ tooth I probed was six
and éight millimeters. |

Q Sixes and eightsé

A That is right.

Q What is the maximum millimeter to scale that we

are referring to that is cohsidered, what does the scale

run,ﬁrom,‘fidm ona t§ what?

.A Well.these probes aré calibrated up to ten miili-
meters and if you go beyond th&t you =- at least I haven't
seen.any probes that go beyond that. |

Q-_ All right and what does that meén in ﬁerﬁs of,
what is the significance for instance of having a ten?

A Well the root of the tooth normally would be

say an averayge of 13 millimeters so if you have had a 10

|millimeter pocket there it would mean that you lost over

half the bone around that tooth.
Q liow before I leave your measurements, your pocket

depth measurements, I think you said they were eight and six.
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Dr., Buckis, do you have an obinion within réaéonablé‘

dental certalntj as to what the vocket depth of those

teeth that you have -- that you measured at sixes and eights
would have heen in November of 197472 For instance, let's

take them onc at a time. What in your dental opxnion within

- reasonable certalnty would that, an eight pocket depth

reading have reéad in November of 1974 or around that’peripd
of time?

A Backin§ up two vears, i ﬁould say,fivé millimeters
would be a reasonable éxpeétatibn.i |

Q And how‘about a six; 1f you observed or read a six
millimeter nocket éepth reading in Septeﬁbér of igﬁter part
of 1976, what would that have been.iﬁ N0vem5er of 1974?1

A fqu would expéct'thaﬁ thap would be fhfeé.tO‘fouri'
I would think. |

é boes perlodontal dlsease develop overnlqht or

can you help» us in understanding how long 1t takes for that

‘to develop within some medical probability?

A Vell basicaliy the body has a bhalance to it and
when we are younger our tissues ~- some tissue celis are 
1ést and new ones are formed'and what happehs in the mouth
is that if bacteria.is permitted to stay in one place for

any extended period of time then they begin to hjreak down

DEO REPORTING
931.3434 54




10

11

12 -

13
14
15

16

17 -

18

19

20

21

23

|extent,

has happened to her gum,  the gum-bone structure in her

mouth?

52

the tissue cells or the guﬁ cells ﬁround the tooth and
extend into the deeper tissues once that is broken down

so I think that it's a question of leafping to live witﬁ
these bacteria that aCCumulaté as to whether or not you are
going to have any gunm disease or periodontal disease.

Q Now, Dr. Buckis, in light of that, can you give
us some idea in years or whatever framework of time you can
that it takes periqdontal disease to develop to the point
that you saﬁ -~ you obserQed it in urs. Farley's mouth?

A Well, generallf.it would take sevéral years. I

would say at least five yearé.fpr it to deQEIOp to that

.0 A1l right, sir, nbwvwhen you éxamined Mrs. Farlef,
was it difficult at all, difficult fo:‘you to defermine that |
she had periodontal disease? | .

A Not at ;11. In fact I-really abbreﬁiated my examinar
tion simply because it was very éppérent to me and consequently

I felt she would need the help of a specialist to treat it.

Q And when we are relating to Mrs. Farley, as a

result of periodontal disease Mrs. Parley had and has, what

A &éver the period of =~ what period of time are you-
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speaking?
Q  Any period of time. What happens to it? Has it
improved: has she lost it? 1Is it getting better or --

A (Interposing) Until I saw her I assume it would

continue to go down hill,

Q What does that mean?

A She was losing more and more of theAligaménts over
the tooth structure. |

Q When will that ligahent or attachment structuré
rejuvenate itéélf: will it grow back and become like it was
before or not? | | |

A Unfortunately the body is not capablé of
repairing that mechanism. Conséqﬁently, the treatment
primarily is direcpéd at arresting the diégase at whatever
point it is,

Q@ So that whatever, is it fair then to.say, Dr.
Buckis, that whatever bbﬁé loss, 1igaﬁent loss, st?uétune
loss Mrs., Farley sufferéd,~sdstained up to the time that you.
saw‘her; that will never come back? Is that fair; is that
right? |

| A As far as I know,:YOu cannot regenerate periodontal
tissues,

(o) All right sir, do you in your office treat people
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yourself Vho-have three and four pocket depth readings?

‘A Yes, I do.

Q And what would that treatment conéist of?

A . Generally, a removal of the diseased attachment
tissue and éhowing‘the patient primarily how they can remove
the bacteria that if startéd or initiated that prOcess‘and
then observing the healing of this and keeping on top of
their own home care procedures.. fhat is basies of treatment
of that. |

Q  Why did you send Mrs. Farley to a periodontist’
if you are ablé to do tﬁis kihd-of work yourself?

A You just asked me thrgg and fbur millimeters.

. Q Yes, |

A And her -- we were dealing with more extensive

of problem every day and when you get involved with it you
lose so much tissue; you're involved with molars that have
multiple roots and that éets a little more complicated when

you get in there and treat those areas.

Q All right, sir. After Mrs, Farley saw Dr. Armstrong,
did she return to you for treatment?
A Dr. Armstrong asked her to return to me on a

couple different occasions to treat specified areas that he
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felt needed attention at the same time that he was treating.
Q Will you tell ué what her conditibn ﬁas when she

returned from Dr. Armstrohgs what thé condition was insofar

as you were concerned in your treatment and then what you did!
A Initially there was an area which had rather

extensive decay and he felt that if we didn't treat that

area and remove the decay and put a filling or restoration

in that right away that the possibility of her losing that
tooth was eminent so,that was initiél}§ dbne, was to get rid
of ‘the decay factors, ”

Q‘ What did you do to do that?

A" We removed the decay and rebuilt the tooth in
silver mounting;

Q Do you have an opiﬁidn a§ to how ldng thgﬁ decay
that you have told us about had been in that tooth?

A Well, as decay #its in one place for an éxtended
period'of time it develops é dark leathery appearancé and
feel to it and it cerfainly'appearéd that it was the type
of decay lesion or caries lesibn that had been there fdf a
couple of years or more.

QA What else did you do in aadition to cieaning-that
tooth up?

A Theré,were a couple of other teeth involved that
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had'sope‘decay and also he had done Qome periodontal surgery
and the teeth that he »Had’ tre‘ated viér':e very loose and felt
they needed to be stahalized so the one tooth,would'help
support the others so fhat was done.

Q a1l right, sir. Mrs. Farley is still a patient
of yo@rs?

A Yes,

Q And do you anticipate further treatment for her?

A Yés, we have wbrked up an extensive treatment plan
for her. |

Q All right, now befofé I go into that, Dr. Buckis,
let me ask you a series of questions. I want you to take
into account certain facts that I aﬁ going to mention and
then I want to ask you a question based on thpse facts. I
want you first to take the period of time of November of
1974 and on that date a lady of about 37 or 38 years old
preseﬁts herself to a general précticing dentist. At that
time she has evidence of bleeding, of loose teeth, of some
spacing, unusual spacing in the front teeth and at that‘time
would have pocket depth readings in some of her teeth at
three millimetef.“,Do you have én opinion within reasonable
dental certaiﬁty what the conditiop of that person's mouth,

guns, teeth were at that time?
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MR. BRANDT: Excusé me, Your ﬁonor. I'm going to
object to that. I déh't believe there is any fact= in
éQidehce as to pocket depth on th&t date. There's been an .
opinion expressed by this witnesé but no facts.'
MR. EALAVZGE- It is an oplnlon, Your Honor, and I’
think it is a fact opinlon. 1he yan has indicated pocket

depth reading in his --

THE COURT: (Intérposing) I believe he did testify|

Mr [ ] Brandt ®

MR. BRANDT: Not facts. My problem is that is his
‘'opinion becauée he didn't see her at that tiﬁe. He's offered
to you an opinlon as to what the pocket depth may have been

since he wasn't there but I don't think you can base a

in evidence. That is my ob]ectlon.

MR, BALAVAGE; If I could diéagree with that; We
can only do wifh a matter of this kind what is possible.

THE COURT: I will overrule your dbjectién.

MR. ﬁRANDT: I have an obje;tiqn.

THE COURT: All right, sir,

BY MR, BALAVAGE:

Q  Dr. Buckis, what in your dental opinibn was the

condition of that person's mouth?
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A At what tiﬁe is this 5ow?
Q Novembef of 1974 takiﬁg into 8¢¢6unt tﬁe factors .
that I have told}of to you. |
A The -- certainly what you mentionAwas evidence of
periodontal disease or periodontitis.
Q My next qﬁestion'tq you wﬁs would or should a

generally practicing dentist in this area have discovered,

diagnosed periodontal disease at that time?

A Yes.

Q On an examination performed on that person?
A Yes,

Q Can you give us an opinion wiﬁhin reasonable

dental certainty what affect there would have been on that
persbn had that person been diagnosed properly in November
of 1974 and treated properly; what affect would all of that
have had on the hypothétical lady we are talking about,on
her gum, mouth, bone structure?

A With the patient's cooperation, the lesions would
heal up and she would retain her teeth. |

Q Taking == comparing that hypothetical lady in the
questions aﬂd answers that I have asked and you have given,
had Dr., Goode diagnosed Mrs, Farley's condition in November

of 1974 and then either treated her himself or referred her
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out for proper treatment, do you have an opinion within
reasonable dental certainty as to whether or not the treat-
ment to Mrs. Farley wbuid have been aébexténsivelas it is
now?
A I'm sure it would not have been .as extensive.
Q Do you féel that some 5f>theée operations ﬁaf have
beéﬁ unneéessarf?
MR, BﬁAND?:, I will 6bject as to what may have
béeﬁ. I think he's got to testify as to the basicéstéhdérds.
THE COURT: Sustain'the objection. |
MR. BALAVAGE: I will reword it.

BY MR. BALAVAGE:

Q Doctor, taking into account all the factors we have|.

pfeviously cranked into our computer, do &bu,have'an opinion
within reasonable dental certainty as to whether or not some
of the‘operafio;is that have been performed by Dr. Armstrong
and will be performed wuﬁld‘haVé become unnecesary had prompt
propér treatment been rehderea then? |

A My opinion that some of those procedures would not
have been necessary.

THE COURT: Were what?

THE WITNESS: Would not have been necessary.

’
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BY MR. BALAVAGEA:

Q  Dr. Buckis, in our Northern Virginia area is it
standard piactice when 5 patient would come, lét's sa& to
you for other work; for let's say grinding or painting of
teeth that have been capped or x-rays, is it standard
dental praéticg to routineiy,check that person for potential
possiﬁle periodontal diseasé? R

A Yes. E

Q Do yoﬁ?

A Yes,

Q | Dr.-Buckis,.aésuﬁing that you're aware of the fact
tha# Dr. Goode, back in 1969 area, did extensive capping,
bridging work for Mrs. Fariey; you know tﬁat ddn't you? |

A Yes.

Q Were those caps ipdividuai caps.or afe they
bridged or can you give us a brief-description of:that?

A They're bridges replacing some teeth and most of
those are what Qe call multiple units or they'ré tied together

Q All right, sir, now assuming that Mrs., Farley were
youf patient,you had performed that sort of capping, bridging
work what dental oral hygiene instructions would you have
given her? |

A Well after I =--
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MR. BRANDT: (Interposing) Excuse me, I don't
think that is the stahdard:sir, whatﬂé particular’phyéicign
or dentist might have dohe. |

THE COURT: I sustain the objection. I think it's

what the general practice would have been in the area.

BY. MR, BALAVAGE:

Q All righﬁ, Dr, Buckis, Qould ydu géli us what the
general standard prapt;ce is in the aréa'insofar as inétruqé
tions under th&se'condiﬁions? |

MR.‘BRANDT: Excusé me, sir, what yeér are we
talking about? |

THE COURT: What year are we talking‘about?

MR. BALAVAGE: ?our Hdnor, 1 would bé talking about
1969 and thereafter.

THE COURT: All right.

MR, BAﬁAVAGE: Because this lady d;d see this
doctor as we know mény times after. |

THE COURT; Alllrighto

THE WITWESS: 'I would say that when an appliance is

placed, if a patient in tﬁe area genefally is shown how to

.clean and maintain that.

BY MR. BALAVAGE:

Q Now will you éxpiain to us what that instruction
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‘would be,

Q In Mrs. Farléy's‘case, it would be showing her how
to use a little lead or threader to feed some dental floss
between the teéth where she caﬁ't get it inbetween any other
way because they are soldered together, tied tégether, so
they can get in there and remove the bacteria that would.
create a periodontal problem. | \

Q Would you give her instructions in brushing in
that regard?

A Yes because dental floss as you know is not
possible to wrap it all the way éround a tooth so that somé
of the areas would have to be cleaned using a éoft‘bristle

btush.

.Q And is there any particular way that you would
instruct her to use that brush? I don't —- did ybu bring
a brush with you 'by any chance?

A No, I didn't.

Q Maybe you can show us == can.you tell us or show
us if there is any unusual way your instruction would be in-
sofar as the use of a toothbrusﬁ is concerned?

A Well, its not unusual. I think the accepted method
of brushing today is what we call secular brusﬁing where you -

point the bristles =--
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MR. BRANDT: @(Ihterposing) I am going tb objegt
again. We are talking about today. It is 6ne thing if we
are talking abéut 1969. |
MRA. BALAVAGE: I don't mind doing it if --
BY MR. BALAVAGE: |
Q Dr. Buckis, for the fiVe fears thaivyou have been

in practice in this area what has been the accepted or

dentistry in géheral insofar as oral hygiene, dental
hyéiene instructiOn is concerned?'

A Baéiqaily it*s been what I have been-déQCfibing
ﬁo you. |

Q Go ahead énd describe i£ égaih.

A And whén I first came here I joined a group
practice in Reston, Virginia and the first thing I did there
was help tﬁe@ iné£itﬁte a program to instruct éheir éétients
in oral hygiene or home Cafe procedu?es and there was besides

myself, there was an individual dental auxillary whose sole
duty it was to work with patients in proper methods of brushin

and the use of dental floss.

(0] Will you tell us what the proper method of brushing

is as you have described it?

A It is known as a secular method of brushing and

'DEO REPORTING 66
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£hat means foﬁ point the bristles toward the gumline aﬁd
vibrate it very gently and this~cieans the little crevice
between the gum and the tooth where the bacteria hafbor
themselves. | |

Q Is this done with a hard pf soft brush?

A The soft bristle brush.

Q What is the pu#pose'for,instrﬁéﬁing Mrs. Farley or
anybody like her in thaf sortlofsdental-hygienéf~what is the

pdrpoSe'of that?

A To preVent‘periodohtal disease and caries, decay
problens.
Q ‘Have you given Mrs, Farley any instructions in

that regard since you have had her as a patiéht?
A Yes. As a matter of fact the first appointment
we spent most of our time doing exactly that because she

wanted to knowvwhat she could do right away to get rid of

this.problem she had and. I said yeh there is §omethihg you

can do. So we .spent at least thirty minutes going through
a ritual of cleaning up everything.

Q Now, Dr. Buckis, assuming Mrs. Farley éontinues
with the dental hygiene as you have recémmended to her, and
further assuming that she will continue to see you and

possibly Dr, Armstrong over the years, do you have an opinion
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| within reasonable dental certainty what the proéress &f any

of that periodontal disease will be; what I'am gettihq at,

will it be arrestedg will it be accelerated; will it stay

.the same or what?

A My opinion7I think that proper treatment is going

to arrest the prOblem. . There =—- in my conferring with Dr,

Armstrong, there are a few teeth that are as yet questlonable
in his mlnd and these teeth he feels the --

MR. BRANDT: '(interpoéing)« Excuse me, I'm going

- to object what somebody else feels..<

THE COURT: I will sustain the objection.
MR. BALAVAGE: All rlght.

BY MR. BALAVAGE-

Q We don t want you to say what Dr. Armstrong may

have Seid. What is your oplnlon insofar as these teeth that

'you have just referred to? What is your opinion?

A Well,witﬁ the‘erception of perhaps‘three teeth,
I thiﬁk ehe can retelr‘the remaincer of~her dentition and
without ahy problem provided:she sta&s on a cood maintenance
program. | |

Q " Is Mrs. Farley a cooperative petieht?

‘A As cooperative as any patient I have ever worked

with. Does an excellent job of taking care of ==~
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Q (Interposing) All right, sir., You have mentioned
with the exceptlon of three teeth. What - do‘fcd have an

opinion within reasonable déntel_certainty as to what the

‘three teeth are concerned?

A We are endeavoring, Of course, to salvage everything
to last say more than four to flve years would be expectlng _

the fact that we can perform mlracles so I would say those
three teeth are probably going 30 be lost.

" Q Wﬁy?

A BecatSe‘bfithe time treatment wes initiated the
diSease had caused too much EOne ioee.

Q Dr. Buckis, you have I ﬁnderstand‘e plan of treat-"
ment and Qork laid out for ﬁrs. Farley,‘is that correct?

A Yese' |

Q And what is your end purpose; what is your end

result insofar as she is concerned?

A Well we have a number of things we want to accoﬁplish.

support around her teeth and to do that because there'e been

so much bone loss those teeth heed to be stabalized. Right

N ]
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| teeth as possible, It's kind of a anowshoe effect 86 there

67

a known fact that at the end of periodonﬁal<treatﬁen£}thaf
teeth need to bé stabalized or mutually suépdﬁting to one
another so you tie them together and another thing‘you’want
to do; of course, is to ﬁave hervlook preéentable, her best
and sometimes when fou eXpose‘rbot surface§ aft§f périodohtal
treatment theée root sufféces are Qgry sensitive and that
sehgitivity can be dverdoﬁe by covering those senSitive areas
with a crown»or'cap wﬁich ;é a part 6f fhe-spiiht.that iQ td
be ﬁade up and then tﬁe teeth should be pﬁt into af
harmonious relationship.so tﬁat”thg?‘re ndt'trippihg oﬁér

one another and éggravaﬁing a weakened condition. So if
in mind and wént tovspread‘those‘fqnges.but over as many

is not too much_stréss put on éhy ohe.tooth.and'ﬁésiéally that f
is what‘we are.--

Q | (interposing) Aiilright, sir. ﬁas Mrg, Farley
told you that the téeth that Dr. Goode has operated on are
sensitive? Haé she indicated that to you?

A Did you mean Dr. Armstrong? , | y

Q Dr, Armstrong, excuse meo

A Yes, she did say she had some-:sensitivity.
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Q Hﬁs there been as a result of Dr; Armstrong's
operations to your obserVétion any.wideﬁing of the gap betwee%
the crowns, the lower edge or maybe the upper edge of the
croﬁns on the top and thé_gumlinefhhas_the:e béen any effect
von thét? :

A Yes, it is evidengu'thaf tﬁe teeth appéar
elonéaﬁed in the areas that he's done surgery.

Q- Can.you see -- can you if you look in Mrs. Farley's
mouth, can you see‘this gap; is-it prétty evident:: or no??

A -féé; you can see it.

Q kAnd one of yéur goals is cortect‘that cosmetically'
so it cannot be seen, is that corredtf |

A  That is part of the géais, yeh..

0 All right;Asir. Nowawhét would you do, how do you
intend to go about meeting_ybur goaié tﬁat'you have outlined
to trylto help.Mrs. Farleylout?' What do you intend fo.do?‘
What will you do? . | |

A Well basically we want t§ develop a satisfactory
bite for her and to do this we will be doing it out of -- out
of crowns, developing it in the prosthesis, prosthetic
fixed replacement that would be made ﬁhere and in addition
to that some of these teeth have to be put in more favérable

alignment because the forces when they are directed on teeth,
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if they are directed in a Verticei p;éﬁé they're muchAkinders
the tooth can take these fOrCes'better than if the tooth is
leaning to one side then YGu.getAaileverage effect and it
will tend to break down the ligaments that hold that tooth
in there so some of the treatment involves moving teeth or
uprldlng them by orthodontic means and after they re there
Stabalizing.them by tying them all together and devéeloping

a bite thatAwill‘eliow the -teeth to glide over one another
smoothly.

Q -All.riéht,Asir and'do you intend -- yOu mey have
said this but I'will ask yoo, ao you intend to remove the
crowns that she now has in her mouth and replace them; is’
that part of the treatment that you have?

a ~ Yes,

Q And you feel_by‘doihg that-you Qill accompiishethese
varioue goals YOu'havé.indiceted, is that oorrect? _ |

A As I outiined,it,'that would be rem0viﬁg thosé
would be included in, | |

Q And what, Dr. Buckis, what would be your charge?
Before I ask that question. Over approkimately how long a.
period of time do you feel you are going to have to be working
on Mrs, Farley to get her straightened out?

A I'd say two years.
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Q' And what would ne your charge; can you give ne a
cost as to Mrs. Farley for the work that you have told us
about?
A I believe we estimated appfokimately $7500.
| Q . And Doctor, is that price for the work that you
have indicated; is that what is generally charged th;oughout
the Ncrthern Virginia_area fqr the work.that you have told us|
about?
A As far as I know. My fees are in line with the |
other practitioners in the area. I think it is probably the.

best cost accounting system you can use.

Q Let me Just ask you a few other things,-Dr. Buckis,
and T will be throuqh.‘ Based on reasonable medical certainty
should a practicing dentist have diagnosed Mrs. Farley as
hav1ng periodontal dlsease;in 1974, November of 19742

A Yes, . | | ‘ |

Q Baeed on :eaeoneble medical certainty and aleo
taking into account the standardé of practice fcr dentiSts
in the area at that time, November of 1974, what treatment
should have been recommended bf Dr. Goode to Mrs, Farley;
what should he have done?

A You mean if he were doing periodontal treatment

himself?
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Q No, sir. In N0vember of 1974 vhen Dr. Gbode_saw
Mrs, Farley, what should he have done?

A I would think he should have informed the patient
she had a periodontal disease° |

‘Q. And thenvwhat after that?

A_‘ And ifehe:feit capable, go aﬁead and‘ﬁfeat it hiﬁ-"
self or if not make a referral to someone‘he fel£ Qould,GO» 1
an adeéuaée job. | |

Q Docﬁor,'do you heve an opiniqn witﬁin reaeenable

medical certainty as té whether or not Dr. Goode failed to

meet the then appllcable dental standards in that period of

txme?

MR. BRANDT s Your Honor, I am going to object to

that, I think that probably calls for the ultimate fact in

issue which only the jury can decide‘under your proper

instrdcgioh. I think he*can tell-what the étenderd_offCa:e
is.
MR, BALAVAGE: I will w'ithdraw the question..
TﬁE_COURT: He is going to withdraw the question.
MR, BALAVAGE: Yes, sir. |
BY MR, BALAVAGE‘
Q Dr. Buckis, in November of‘1974 and even before that

and since then within reasonable-dentai~probabillty what

DEO REPORTING N
931.3434 1




10

11

12

13

14

15

16

17

18

19

20

1 that I showed you would be éalled for as well as the use of

72

ihstructioﬁs of care should have been given to Mrs. Farley
from the staﬁdéainﬁ-ofAdéntai hyéiehe, oral ﬁygienef

A Well I feel she should havé been shown how to
remove the bacteria which grow in everyone's -- in everyone's

mouth and certainly that to do that the brushing tgchnique :

some‘denfal flosse to get areas that that brush is not going
toAreach.

Q Dr. Buckis, in response to a letter I ﬁrote you,
you‘resgonded November 16 of 1976 and you theﬂ gavé a diagnosi

MR, ﬁRANDT; (Iﬁtérboéing) Your Honor, I am gbing
to object, 1I.think that is a improper questioh.

THE COURT;' Sﬁstain the objection.

MR. BALAVAGE: T will strike it. I @ill aek him
directly.

BY MR. BALAVAGE:

Q Dr, Buckis, you have fold us about your examination,
your treatment, your proposed treatmént. Noﬁ I want to ask
you what your diagnosis is and was of Mrs. Farley from the
time that you saw her to the present of her condition?

A ‘The diagnosis would be periodontitis.

MR. BALAVAGE: I believe that is all I have, Your

Honor.
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THE COURT§ Cross ekeminei Mf;-Brahdt?
CROSS EXAMINATTON -
BY MR, BRAﬁDf;
Q Dr. Buckis, have you had patiernts over your
cafeer.thet aid not return for continued care from you?
A‘ -Yes. | |
Q  That is a problem ﬁhat‘plagues é'dentist is it
not? | | | | .

A I don't find that it plagues ‘the dentist, I think

some of them are happy some of them didn“t returno

Q Maybe it plagues the patient; maybe I should state

it that way. Wbuld you agree'it is ﬁot very goodicommoh‘

sense by a patient to stay away for . two and three years at

a time from her dentist?

A That would be reaeonable to assume,f

Q All right. How: frequently do you tell your patients
to come bacP to see you?

| A | Dependinq on the previousnexpéfience‘ee far as

disease goes, encouraging everyone to see me once a yeer.
Those tha; I see on a six month or less interval and they'’re
still havinqg problems, I want to see.them,mere frequently,

Q So you would say at lease once a year?

A That is right,
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Q0 Now, Mr. Balavage has asked you about November of
1974 and the fact that periodontal disease in your opinion

was present but as a matter of fact your opinion is that was

_present before that, isn't that correct?

A Yes.

'Q . How far back did you say, five years?:

A That is correct,

o] Five years from when Y§u saw her; you saw her in

September 1976, early September, the 2nd day was it, am I
qorrect in that? |
A I believe so, yes.

Q So did I understand at least in your opinion she

had had an active periodontal disease condition that shduld

have been.attended to by a general dentist back in 1971
period.of time?

A i would have to concur, right.

Q Now I believe.you did tell ﬁr. Balavage that if a
generél dentist had obserﬁed this problem and had attended
to it you felt that the care would have been less extensive
than it is now?

A Right.

Q It is a fact, however, is it nog that the care,

that would have been periodontal care, required that three,
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four,‘five'year period of time prior to that time Which would

have requlred not only attentlon by a dentlst, be he a

periodontist or not, but time by Mrs. Farley, expense by

Mrs, Farley, dlscomfort by Mrs., Farley?
A To some extent, yes.

Q Are you able to glve the jury, Dr, Buckis, any kind

Jof a. feel for comparing the procedures that should have been

4performed and picked up earlier and those that Mrs. Farley

is now undergoxng?

A Well in the eariier stages this diseese cao be
arrested and controlled with a minimal amboht of treatment
where you don t have to go in and make surgical flaps and
reshape the bone and tissue around the teeth so treatxng
it earlier I think'that it could have been done is what thef
call a}closed érocedure. One where you don't reflect any
tissue out of the way bhut merely go in and do what is knowo
as root planting and shaplng eway the affected,areas on the
root and scraping out. It's kind of a D&C around your tooth
type thing.

Q And Dr. Buckis, what is your estimate of the cost
of that, that that would have cost Mrs. Farley?

A I can't really'feewise go back to five years but

rightnow it would run approximately $700.00.
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| Q Did you say $7007

A Right, um~hum.

0 And do you say thaﬁ there would have beén'your
services'neceSSary fhen.foliowing that périodontal care, the
splinting and the crown and bridge work?

.A I don;t'bélieve I understand what =-- A

Q (Interposing) As I understand it when the
periodontist is finishéd you prdpgse t6 do some Splinting
of the teeth,togethér of tying it #s,you cali as well as
brand new crown of,bridges,‘am I cof:ect'sir? | |

A The two &re.congrﬁent;

Q You are going to do them?

>

Yes,
'Q - Or you tell us here you are going to do them?
A

Right.

Q - I'm asking’you whether or not if the $700 periodont3l

job had been done five yeafs aéo prior to your seeing hér, do
you say she also would have been required to have then done
in your general opinion, these procedures?

A I don't believe so because you wouldn't have all
the mobility of these teeth and consequently they wouldn't

need to be stabalized.

Q How about crowns and bridges?

DEO REPORTING
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A And the crowns and bridges happeﬁed to be there

already, is that correct?

Q You tell me; You have looked at Mra. ?ﬁrley(é }
mouth, I héven‘t. |
. A  Some of the -- some of the crown and bxidge'ﬁbtk,
of course, that is already there isvélréady there, righg?
0 You're proﬁosingrto také‘What'é‘thére off aé i
underétand it are you ndt-éif and to redo ite |
A That:is correct.
| Q _Wbuld,you.qo tﬁat aléo hédéefiédontai care been
:éndered £ive Yeérs ago? | ‘ 
A I dqﬁ't_believé 80 Becaﬁse\éhg probably wbﬁmén't have

had the root sensitivity from‘the'tissue'having raceded or

been broken down halfway bp the root.

0 Now, let's télk about_the-crdwn and bridge work.
You don't find'anything wrong wifﬁ‘the crown and bfiagé work
thaf is in place, do you sir? |

A 'What do you mean by find anything wrong with it?

Q Does it not meet the general standards here in
Northern Virginia that are exerciSed by a general_déntist
in this community?

A Do you feel that is a debatable question or not?

Q  I'm asking you if you find any problem with the
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crown and bridge work ih'Mrs. Fariéy'S'mouth, do you find
that i£ ﬁaries from the general standard here in No;thern
Viréinia exercised by thé-géneral déntist?

A I woﬁld think so.

Q You think it does not meet or it does meet?

A Does not.

Q in what way, sir?

A I an ghinkingfin tefms Of~wheh I initially saw‘Mrs.
Farley. : | -

Q I understand.

A And at that timé they were over—contéuted.

.Q What.does that ﬁean?

A Were not shaped to conform to the original shape
of the tooth structure fhat they repi&céa. |

Q Have you ever‘had thaﬁ happen to you?

A Yes. |

Q So it is an expectable tﬁing that caﬁ happen on
occasion yéu say?

A .No, I remade it. -

Q All right, How many overcontours as you describe
them did you see?

A In Mrs, Farley's case?

Q That is right.,
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A I didn't count them to be truthful with you.

Q So you're not able to tell the jury how mgny you

. found over-contoured?

A I}d have to give_an'approximation. I believe
the majority;A |

0 Yee felt that the majority of the cfoﬁﬁs and
bridgee'in"this lédy‘s»ﬁoﬁthewere ove:-coehtOured? eot
acceptable? | |

A That’is right.

Q We*l 1f this lady had not had any periodontal
care at all then you would have gone in and removed all of
these crowns and redone them?

A I might have suggested it to the patient.

Q | Why? For what reason?

A Beceuse they tend to trap bacteriaj they tend to

develop decay in areas where bacteria are lodging, make it

more dlfficult for the patient to get 1n and clean and they
were subsequently recontoured or filed down and thinned out -

or reshaped to the proper contour as a part of the periodontgg

Q I thought you said since she's been under your
care she doesn't have a cleehing or bacteria problem?
A How does that go together:with what you just said?

THE COURT: Just respond to his question.
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MR. BALAVAGE: 'Ypﬁr Honor, there is no question.
He just made a statement.

THE WITHESS: He didn't ask me anyﬁhing.

MR. BALAVAGE: Your Honor, it-is crosé examination
but I think he's got to_aSk‘a question. He didn‘t.éék'a ,A
question, | |

MR, BRA&DT:’ T don*t think Your Honor had any
problem understanding the problem.' o

THE COURT: Mr. Brandt will repeat it.

BY MR. BRANDT:

0 Dr. Buckis, isn't it is so sir, ever since she's

been under your care you say that the bacteria condition that

you found when fou firsﬁ saw her has been cleaned up and take
care of, cured? Your Hoﬁor, i'd'appreciate it if Mr. Balgvég
would not m§tion with his‘head._

MR, BALAVAGE: 'I;m getting ready to object; He

didn't say all that and I don't think it is a fair question.

| That is what I am objecting about. I don't think he séid '

all -- if he wants to ask that question.

MR. BRANDT: Your Honor, I think it is proper cross
examination.

THE COURT: I will overrule the objection. itﬁink

it is completely ~-
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THE WITNESS: (Ihterppsing) -Her treatment is'not
eoﬁﬁleted} She still hes proﬁlemtareas, There?s areas she |
canhot‘get to ‘and clean., |
 BY MR. BRANDT:

Q  How many?

A How many?
Q . Yag, sir°
A From the maxillary rlght first central in01sor

to the last molar°
0 wa many teeth?
A On the rlqht side ‘that wculd encompass seven teeth.

0 ' You say that it is impossible for her to properly

clean seven teeth?
a - 'Riqht.now, yes.
'Q  why is that?

A Because she hasn't had any periodontal treatment

17 i~ completed in those areas.

o} I see. Well, it'hés.nothing to do with the‘créwh
and bridges, does it?

A Remember these crowns were already reshaped and
recontoured by Dr. Armstrong which enabled her then to get

in and do the cleaning.

Q So those crowns don't need to be replaced?
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A | I don'f‘beliové I said that.

Q I'nm sorry. I thought you said you proposed that
you would redo all of this lady s crowns?

A That is right. '

é But didn'tlyou jﬁS£ tell us now Dr, Armstrong.hod
reshaped or recontoured a number of them? |

‘A That is righo.

Q Then they don't need to be redone? |

b

lThag is ooﬁ a logical conclusion.

Q Well explain to us why it isn't.

Al .Becaﬁse esﬁhétically'they're unacceptable.

Q' | What do you mean esthetlcally they re unacceptahla,

to you or to Mrs, Farley or what? How do you make that

determination?

A Okay, foiget esthetics. From sensitivity stand-
point she's got a lotrof discoﬁfort if she drinks anything
cold, | |

Q .All right.

A And by putting crowns on you are going to get away
from the sensitivity. |

0 I thbught you said she had crowns on those teeth?

A But what about the areas that have been exposed to

periodontal treatment that are not covered by the crowns?
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Q0  so you are t?fing'tp make a bigger crown in lé&mﬁn'#
terﬁs? | | o | | |

| A Not largef’necessaiily'but it would cdver mére'tooﬁh

surface, |

Q  Isn't that ﬁmﬁiﬂ upoﬁ by,the'périodontist ﬁécépse
you are going up closé'ﬁovthe éumline»anq yoﬁ éanwﬁhén tfép
bacteria by naking that larger?

A I don't believe that that == that that is necessari%y
the factual stat ement. |

-'Q | Well is there a contrdversf about doing ﬁhét, let

me ask it.that way, tﬁaﬁ your professiqn between,you: ﬁfofeé-
sion and.ghé pgriodbntal.spgcialistS? v | |

A I don't think that it is necesSarily a donﬁroberéy.

Q - Is there a dlsagreement between dentists about
that, may I ask it that way’

A I don't think you éan get twé dentists to agree on
too much of anyfhing. o |

Q All right. Aren't you reﬁlly proposing, Dr. Buckisﬁ"
the absolute perfect situation for this iady Without referenc#
to cost and so forth?

A I felt that in the light of the amount of supportiné

tissues that's beéen supported that she needs 2wtlid.. absolute

" DEO- REPORTING 86
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Q Well,crownsand brldges have nothlng to do- w;th
support, do they?

A Yes, they do‘pfeVide a whoie lot of support.

Q  Isn't a crown merely a cap over an existieg
_tooth? |

A : But the shape of that cap and how it functiOns
with the cap that it meets is going to determine how much
stress is put on the tooth.

Q You talPed about the fact that three teeth -- you
didn't think would last more than flve Years., Arxe two of
thqse upper molars? |

A I believe eo.

Q And is it not correct that there wag no.-- that

- |there were no teeth beneath those two teeth on the lower

arch?

Q And isn't the reason that she's having trouble

with those two teeth is because of that fact, they have

dropped down because there was nothing beneath them?

A I think they had been in that position long before

Ehe had trouble.

Q Well when is it that you say that those teeth

hropped down?
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CA I didn't say.

Q All right. Well did they?

>

Did they'what?
0 Drop dowh? |
A Ve have already establiehed that.
Q Wﬁen? ' -

Irdonlf kno@.

o

Q You are not able to say they weren’t in that
coddiﬁlon when Mrs, Farley walked into Dr. Goode -] offxce
ere you? |

A What condition?

Q . The conditioﬁ that they curfently are in?

4_A | Yes I think you have some films that he took wheni
he’ initially saw Mrs. Farley.

Q - Did they show they were dropped down at that tlme?

A Dropped’down, yes, but they didn’t show a 16t of

'bone 10980

0 Wduldn“t tﬁeiﬁSe,Of;her:pertial pldte ﬁavevhelpedd
that situatien?'

A What situation?

Q The: situation of those two eeeth dropping down
because they had nothipq to hit, no surfaces to come in

contact with?
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A They wére already dropped down.

o)  . I thought.you<éaid they have undergone a change
sinceé R | o |

A Periodontal chénge,'

Q All right.' Wbuldn;t the use of.a lowerléartial
plate have helped that situation? |

A I.don'é think éo;‘

Q You do not?

A To.

Q Andental hygiernist is the normal éerson wﬁo shows
the.patient how to bruéh their téefh,.isn;t.that correct?

A Nof in my office.

Q Isn't it ndfmal.in most dental officeé?

A I don't believe so. |

Q You do notlbeiiéve SO. Didn't you testify.onbyouf
deposition that that was the normal aéproach?

A I téstified I believe that if I had a dental
hygienist that she wouid have to bé capable of doing that,

Q Well wouldn't that be thg reason you did them?

A It would be one of the reasons, yes. However, the |

doctor is still ultimately reéponsible for whatever goes on

in the office,

Q You said that you came to a Reston group and gave
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57 |
them sonme asaistanee in praventive dehtiStry, Nid they need
SOme help; is that why vou joined the group? Were they

havineg trouble in show1ng neople how to brush thelr teeth?

A That I don't belleve was a factor in my joining
the group°
Q Doctor, hasn’t there been a runnlng controversy

over the years even in the dental school as to how to brush

one's teeth and as to what to emphmdze, whether it be hard

brush ~soft brush, teeth themselyes_and so forth?

A Believe if or not I believeieverYbody aqfees'one
perticular-methbd is superior. -

o] Qhat were ybﬁ taught in dentai echoel? |

A | 1 dqnft'know;.we are;geing'backs":

Q . Just to i960.

A Seventeen yeais, riqﬁt}' We~&ere'ﬁag§hﬁ three

different methods.

g Do YOﬁ want to tell-us’what.they'wete?'
A .One was called Charter's Metﬁod and --
Q (Interposing) - What was that?

A It was a method where you as I recall the brush
was moved up and down.,
Q On the tooth surface or the gum?

A On the tooth'surface.
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Q Nkay.
A And then to be honest with you, I'm not sure that
I can remember the naméSAOf the other two methods that were

prescribed at that time.

Q How about just deécribing them to us?
A | One was a circular method. .where you went in little
cifcles. | |
" Q Tooth or gums?

A Well actually the circular method you hit both

really.
Q Intentionally or éccidentally?
A It was -- ybuvcouldn'tde'it AnYVOther way than

go in a circle.
0 What was the,third'qne?
A - And the thifd one'is.the one-I‘really‘ddn?t
remember. |
Q - Didn?t make é"particular imbression on YOQ as a

dental student apparently.

I icht,
Q Which one were you taught was preferable in 19602
Y liere again the profession had no particular format

that was shown to be preferable, preferred and as a matter of

fact the'bacteria,'logic factors were not promulgated.
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| for your own personal welfare?
‘lgave me a little rubber stimulatbt oerne of these'things

|try that for a few months and come back and seé me. Sb.I

Wy
0 Well vhen is it betweén 60 and 77 that you got
 squared awvay 1nto a method that you feel is the superlor
method whlch now as I ﬁndarotand is soft brlstles up under

the gum, concentrate on the gum and not. the tooth?

A A¢tpr I develOpea a yerlodontal problem.
0 After you ncrsonally developeu a perlodontal problei?
. Richt, rlqht. |
@  So dentists afen't above having these problems.
yourseif? . - | ” . |
. -A That is riéh#.
0 Dia.yOu Jdo .some special study Qhen this happensd

‘A I souqht'the ﬁelﬁ of a specidliStland the specialist
you see on the end of a toothbrush sometlmes and he saiq

used that for a few months and my gums Stlll bled and I ;ent
back to see hime I sala thls thlng is not.dOLng any qood at.
all so the next thing I knew there was a course being glven
in preventive Yentistry at the Naval Dental School for one
Leek and this I believe was 1n 1966 or 67 and so I went to
fthis course and a gentleman by the name of Robert Barkley

was giving the course. And the whole theme of the course
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|was that anyone could be_indepehdentiy healthy by just

doind what I have alreaay.described here.

Q °  So that Qas-67 did you say?

A Yes. |

QA S0 as 67 yéu feel that at least as far as YOu were
cdncerned YOou. gétféhe light and“kneﬁ'tﬁe riéh; wéy to brush

yoﬁr teeth?

Q .Do you concede.that.even‘tOday deﬁtists disagree

on the,usefﬁlness of the method that_you'liked?
| A I haven't found too‘many that Qould argﬁeé

Q - I take it you =-- that you found somefffom the way
you phrased that? |

A Put it this'way; i don’t khow.of aﬂy honestly if
we are talking about what'you and I aré‘talkihg about right
now, I doh't know of aﬁjbody‘that isn't télking abogt the
same thing I am talking about. |

Q When did your profession go in this area to soft
bristles from hard bristles? ’ |

A Well the American Dental Association in 1972 put
out a little pamphlet which déscribes.the techniques that I
have described here.

Q Why were they six years late or five years late?

DEO REPORTING 93
931.3434




10

11

12
13
14

15

.16

"

18

19
20

21

23

had been shown the correct way to care for her teeth and

91 | .
A Because they‘re a’big bureaucrecy and eny'change
usually comes from grass roots and I feel that that is' '

unJOubtedly -

Q (Internosing) how, of course, if Mrs. Farley

gums ani JUot diin t. do it, what, of course, would be av
'81tuation that I Suspect you see from t1me te txme, is 1t
notg .where a patient just doesn't have the tlme or the
de51re or the w1ll to do what she s been shown?
A Yes. |
MR; BRAnnré May I.haQe the Court's'induléenceé
FHL COURT: .Sﬁfe.
' Mﬁ. BRANbTS ‘ThOSe-efe‘allhghe queei6es I-heve, si?.j'
e counr: »Anyifﬁrtﬁer redirect?
| MR. BALAVAGE: Just a few.
1 COURT : Well-txy‘to finish with'ﬁhis'dbctbr‘
Eefbge luneh recess.
MR. BAIAVAGE: Yes,
REDIRECT EXAI-‘.{INATION
B& .X'IR. BALAVAGE: |
Q Yes, ur, Buckis, on the last series of questieQS~
regardless of what yOulwere taught in dental sehooln17 years

ago and regardless perhaps of QOur seeking out all the
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information you codid abouﬁ‘periodontal diseasé in 1969 I
think.yéu sui& o% 67, whateva:r it waé, ip your own case,
what for tﬁe last five years, for the lést five years that
ydu have been in the NOrthern Virginia area, whaﬁ has been
the'acéepted standard of dental praétice insofar as.prescribiLg
the care'of teeth is concerned?

A Again, it;s the technique I described. If's in the
1ittle bookleh put out bf the Americaﬁ Dentai Association in
1972 and really by the time théy get a booklet together like
that everybody's got the word SO =-

Q (Interpoéing) All right, sir. Nowtthe line w;th
thosé quesiions that you were askgd at the end of your

examination, is it acceptable general practice for dentists

in #his area to keep up with things, to continﬁaliy_educate~

yourselves in thezdentistry profession?
A Yes.
g And isa't periodontics one of the aware things or

one of the live things for the last seven,'eight or nine

years?
A Yes.
Q ret me ask you this. Have all the dentists in

your community that you may know including yourself who have

kept up with things, would they have diagnosed Mrs., Farley in
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93
November of 1974 as beiny with periodontal diseasé?
A Yes, I'm sure.

Q0. Would it be fair to say that if a dentist, a

.genera119 iPracticing dentist,'did not diagnose and éatéh

Mrs.,Farley'é then condition in November of~i§74,rthatb

dentist just wasn't keeping up?

A ~hat wou1d.be«a fair -=- that wbﬁld.be a reaéonable
assumption.
Q With his'COntinuinq:dehfai.education?

A Yes.

.é. Did you own’a car,baqk‘iﬁ 1961?‘}

A fes; | | M |

f MR..ﬁhLAVAhE: I think thét is all.
TiE COURT: Any furﬁﬁér recross?
HR. BRANDT: 'Yés.

RECROszzxAMINAmION=
BY MR. BRANDT:

Q Again as I ﬁﬁdeistéhd.yAu sa} that axgéneral
dentist just wasn't keeping up with thig lady if he hadn'ﬁ
seen and begun toAsolve the pefiodoﬁtal probiem back in 1971,
five yéars before.you saw her?

A You éaid that; thét is apéroximétely the time

periodontal disease would be beginning.

" DEO REPORTING 96 -
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0 - That is right anrl shonlﬂ'have been caaght.by a
general dentist exercisina orﬁinary care in this community,
Nortﬁern:Virginia? | |

A T womlAd think that they would be aware of it, yes.

Q Should havebbeen awafeEOf it you say; shoﬁld have
done éomething'about it? |

AVA Yes.

0 | And i believe you also feel that way about the.tooth
that was extracted too, don t you sir,. that if that had -- sh&
1ost I think von called 1t - Y will use the right word the
lower right second premolar?

A AN fight

Q That was extracted in August of 1976 by Dr. Goode

A Qhortlv thereaFter.

Q ~Shortly thereafter. As I understand it YOu feel

that that was lost because of a spec1f1c perlodontal problem

around that tooth?
A Yes,

Q  And that that should have been picked up five years

ahead of tirme too and the tooth would have heen saved?

A Two years or three years, yes.
0 Pive years is what you're starting with and working
DEO REPORTING 97
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from that point on, is that right?

A Al;"we'are saying, wg gave an approximatidn;
o E T ainderstand,

A ..”?.i(‘_fllt ..

G . Nut we'are télkinq-aboﬁt iéfl.'

A 7)1 right,

Q If tﬁat.tooth had periodontal'diseaSe.abbut it-
resulting in bone losslahé later resultin§ ih-the‘ldSS'Of
that tooth in ybu; opinidn,,ém I correct? 7 |

A "Yés. - | |

Q el ﬁad that begn'picked up hy é éenéral dentiSt'.

in this cormunity exercisinc the normal Standards:in this

'éommunity the tooth would not have been 103t'and he,should“‘>

have pickersd it up in 19712

A Well aséume:tharn‘wpuld gertainly,bé evidence,:yes
ziﬂ 1971, | | | | N

o _f'don‘t Qang you.to»assume, is thaﬁ.ybuf opihién?

A Ifli.had'éeenvﬂrs;«Farley iﬁ*l971, I.would have

observed it,
Q I';a talking about the normal general dentist here
in Northern Virginia. You say the average dentist here in

Northern Virgiria should have picked up in 1971 and done

something about it and then the tooth would have been saved?

DEO REPORTING
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one that -- that can't reqenerate 1tself In other words

A T can aqree with tbaf,'yes.
MR, BﬁANDT: .Okav,.sir;
FURTHER REDIRECT EXAMINATION
BY MR. BALAVAGE:
Q Wbold‘the same apply.in,Novesbef of 19742
‘A Yes.

0 'Now, in light of that ~= let me just ask a few
qﬁestions and I‘will be ﬁhrouoh. D§;~Buckis; this periodontal
disease, wheo‘is it»aﬁ its worst? 1In other>wcrds let me
Straiéhten that.question ootvif I can. When is ﬁhe gfeatest
damage suffered by a person who has perlodontal dlsease, at

the beglnnlnq, 1n the middle, at the end or where’

A wWell, llke most disease entitles that particulary

these structures once they're broken down don't reqenerate
so the lonqer they're there they worse they get and they're
snowballed so it's at its worst in the later stages because
it's drawinq more tissue at a faster,rate,

0 And would that be the period of time that a person

would suffer the most damage if we can compare damages?

A Yes,
0 Durina the latter part of the disease?
A Yes.

DEO REPORTING
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IR, QALAVAGB° Thac is all, Judge.

Tﬁn COURT': Anythlng further?

MR, BﬁANDT: No other questlons;'

Tiil; COURT: uay Dr.,BuCkis:be excusee?
IR, BALAVAGE: Yes ;, Sir,

WLL COURT: Doctor, you may be excused and free

| to leave.

(Witness excused.)

‘IHE COURI': Bring the witnesses in. We are going

‘to recess at this tihe for lunch,

nembers of the Jury and witness, the Court is going
to-recees.. We ran a llttle past our normal tlme. Normally
we try to recess from l: 00 to 23 00 ‘bat when wexhave a
w1tness of thlS type we try to get through his testimony so
we are g01ng to recess until 2: 30, It will be about an hour
and ten m:mutes° Please don't dlscuss the case in the
presence’of‘anyone and don' t attempt to errive at any con-
clus;ons and report back to the Jury room about 25 after 2:00.

(whereupon, at l 15 p.m., the trlal was recessed

" to reconvene at 2:25.p.m.)
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APTERNOOI! SESSION  (2:40 p.m.

TﬁB COURT s Both counsel feady at this time?

.

MR, DA"AVAGE: Yes, sir.
B, MRANDT: Yes, sir.
™R COURT: Let'svhfinq‘the‘ju:y down.,
(Whereupon, the jufy feturneé to the jury box.)
™R COIRT Callvyour #ext witﬁess.
MR. BALAVAGE§ We éall Dr. Armsﬁrbng, Your Honor.
Whereupon,
JOHN FRANKLIN ARM§TR6NG,Jk.,
was called as a witness by and on behalf pf the piaintiff,
énd, having been previquély'dulj swah, was eka@inéiiand
testified as follows: 7 | |
DIRECT EXAMINATION
BY MR. BALAVAGE: |
Q -State’your name please?

A My name is John Franklin Armsfrohg, Jr.

Q Where'do.you liVe?

A Arlinaton, Virginia;

Q What is your occupation?«

A I am a periodontist.

0 Doctor, where d4id you go to school?

A I went to school 'at the Randolph-Macon College in
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Ashland, Virqinia, at the Medical Colleqe of Virginia,

Richmond, Virginia, University of_Kentﬁéky,_Lexington;

kentucky.
0 .Wheg did you-gradﬁaéebfrom:dentaiSchqéi?i
A In 1563. : |
Q Now did you go to a’Spécialty school?
‘A 1.I did. |
Q  When was that?
‘A 1In 1960.
0 And what Qas your'sbeqiaiﬁy?
-A. Periodontist.
Q nid you practice in.this area as a géhéxalr

_ practitiéner?

A Yes, I didi>
2 heses
iA In Arlinqgén, Virginia from 1965 ﬁp 1§6§.>.x
Q :And when did‘yéu gét out of your périoéontél

Schoéi? | |
A In 1971.
Q And your office now is where, Doctor?
A Falls Church City, Virginia,
. A

So you have been practieing then in Virginia for,

in this part of Virginia for approximately how long?

DEO REPORTING V
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A - Twelve yodrs..

0 Both specialties?
A Twelve years.
Q TLet ma ask you some preliminary questions before

we £;lk about Mrs, Farley's case. When we say'perioddntal
disease Qr pe;iodontiCs; what are we taikinq about?

N lo ar=s talking ébout a disease proceés that affects
the tooth, thevguﬁ around the tdotﬁ and the destruction of
bone.

Q  And what is the cause of that disease?

A - The cause is inflaﬁmation.. .

Q And what is the caﬁse of inflammation?

A Bécteria. |

Q  Tow, Do¢t9r,has there beeﬁ sbmépperiod of time I

am going to ask for this in years if you can give it to us,
some approximation as to when the dental profession has
become rather acutely aware of periodontal disease and its

prevention and treatment and so. on?

A In the past ten yearé.
Q Do you have patients referred to you by-otherb‘
dentistg?
A Yes,
Q NMow when did you take on Mrs. Farley as a patient?
DEO REPORTING 103
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from around most of her teeth, a dental decay, red margins,

AlOl

A In August.of_197c.

Q bDid you perfofm anexamihaﬁion?_

A Yes, I didl

0 that id your exarination éhow?

A Iy ezanination shqwed ﬁhat Mrs, Fafléyhéd"
advanced pefiddontél disease at that time.

9] | ‘All right, sir, before I go any further I neglected

to ask you, Dr, Armstronq, are you llcensed to practlce in

this state°

A Yes, I am,-
*Q An! your specialty is periodontics?
‘A - Yes,

'Q . Now did you take a history from Mrs, Farléy?

Yes,

i

(O Ana will you give us that very briefly?
A

Mrs, Farley's oral examination reveéledﬁbéné loss

red gum margins, looseness of theeth.

Q All right. What did you conduct, a probing examinas
tion?

A Ves, I did.

Q and hiow was that done; what is a probing examina;ior

A Y probing exanination is done with a hand instrument

b

12,
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which is calibrated in millimetérs and pldced:between the
tooth and t#c guna to the levél of *he bone. -

0 That does it look like; dbes it have a shapeé
The inétruncﬁt, ;ives it have a shapé?

&7 Yes, It's about this long (indicating) and eaéh
end is cgrveﬂ i and down (indiCating) and it sliés under
the margin, |

xe; Do you have a chartAtﬁat‘reflects the é:obe méaéure-
ments that you made? |

A Yés, I do,

Q Nuw,.Doctor, by the way did yéu bring with you.a
model, aAclay ﬁodelI guess iﬁ is or?avpiastic model of
Mrs.vFarley‘s teeth and --

A (Interposing) Yes.

Q riow would it Be of help to the jury and all of. us
if you used those models in your testiﬁony?. |

2 I think it would, ves sir.

Q Oﬁay. Now wiil you give us the depfh readings'that
yéu took of lirs. Farley, you migiht maybe point out which way
your == I don't know if you have those readings in sequence
but you migit wmaybe point'out wﬁich is upper and lower and
what you are talking about?

A Vle began probing in Mrs. Farley's mouth on the teeth

DEO REPORTING 5
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' surféces of the teeth from the righthand side to her left-

| B 103
in the ﬁpper right side of ﬁei mouth and the pocket’deptﬁ '
in millimeters Qhere the tissue‘has been diseased and
detached from the tooth root sﬁarting with this back tooth
goes ngen, six, ten, eight, eicht, three, four}'six élus},
Sﬁall I continue?

Q Vea,

A Four, three, fﬁur plus, four,plus, three, six,
six. The sixes are in the midline of ﬁer.uppef ffoﬁt
téeth. Three, five, four, two, three, four;.two; ﬁour ﬁius,
five,.tﬁo, three, five; two, three, five, three, five, fng,

four plus, three and four. That encompasses the outside

hand side. On the insidélof her mouth beqinning also with
the righthand side the ﬁumbers‘read as follows:in millimetersgs
seven, five, five, seven, e&ght, fivé, éix‘plus, six plﬁs,.~‘
fi&é, five,-five,-fdur; three, five, five, five, six, fouf
plﬁs,.four,plus, five, five, four’plus, five, five, three,
five, three, thfee, four, seven,‘fout, two,.five, six ﬁius,
three, three, four. That is the periodontal clinical
examinatioﬁ for thé upper arch.

.Q Olay.

A In the lower arch beginhinq with the laft side

on the outsile the numbers are: " three, threce, three, three,
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medical certaintv as to what the various readings that you
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three, three, three, two, three, three, two, three, fhfee,
two, five, five vhich is in the midline again of the lower
two, three, three, two, fdve, five, two,‘three, five, two,
three, three, siw, five, seven, seven, eight, seven -~
e#cuse me,'five, seven, Tre inside méasuremehts again
ﬁeginniﬁg in the lower left are three, three, four plus,

four »lus, three, three,'three,-two, three, two, two, two,

three, three, two, three, three, three, three, seven, seven,
three, three, seven.’
Q Al right, now, Dr. Armstrong, after you examined

Mrs, Farley, di:l you form an opinion as to what her condition

A Yes, in ny opinion Mrs, Farley's diagnosis would be
labeled as arlvanced periodontal disease.

0 Noctor, do you have an opinion within a reasonable

have told us of would have heen had they been iakén in
Novemher of 1974?

A In v opinion the pocket depth readinas in
millimeters would he three millimeters less in 1973 than
were recor ‘¢! in 197G,

Q oy, Dr., Armstrona, takinec into account == I'm goin&
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to pose a hybothoticai quéStion to you and I would~like'yoﬁ.
to make sore responses to it. Taking info account that a
37 6r’38 vear old wénan would presehﬁ herself in your offide
in November of 1974 and would have the foliowing complaints
or symptoms; One, bleeding of her qums; two, looseness of
gome teeth; three, some spacinq'between front teeth; four,
pocket dépth readinas rangina frOm.some instances six on
doﬁn}into four and three. DNo yOuAhavé an opinion within
reasonable redical déntal certaintyhas'fo what the conditioﬁ
of that person's mouth was? |

MR, BRAMDT: Excuse me, Your‘Honér. I am going to
object to thét.hypothetical fact.that‘i pérticularly‘have inIA
mind.is I.Believe'Mfs; Farley said it was 1973'if I recall .
corredtl§ when she had bleeding gums. Other thaﬁ that I

have no obijection. I think that is:the facts in evidence.

M2, BALAVAGE: She said when she says she saw
Dr. Goode iﬁ 1974 she discussed with him bleédinq.and’he
made some response hack. .I have notes on that.

YD COURT: T would have.to go back and check. I
don't recall whether it was 73 or 74, yeh, 1974 I was having
bleeding, told him,

7. BRARNY':  On cross exaﬁination she said she also

told him 1973,
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THE COURT:Y But --
MR, BRANDT: (Interposiﬁg) So mAybe it's both.
THE COURT: 74 talked to him abou£ it.
ﬁY MR. BALAVAGE: |
Q Déctor, do you have an opinion as to what the
condition of that person's teeth were?
A ° My-opinion would bé,ISir, that Mrs., Farley had
periodéntal disease'in 1974, |
Q Now withinvfeasonable medical dental ceftainty
and taking into acc&unt the standard of practice as practice
by generallpractitioners in this areé, what should in this
case Dr, Goode first of all have done insofar as diagnosing

that condition with those elements that I have given you?

A I aon't understand‘the question,~sir.‘

Q Well, let me ask it a differeﬁt way. I don't think
I worded that too well. My question to you is should a
general practitioner in this area in November of 1974 been

able to diagndse that condition?

A Yes,

Q At that time?:

A Yes,

0 If it is shown that Dr. Goode in this case did not

diagnose that condition of Mrs., Farley at that time, do you
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under your proper instruction,

laterally. First objectioﬁ it §§eks to aetermine the

| in this area without reference to a specific individual,

107
have an opinion within réaéohable dental certainty and agéin
Ataking into accounts the sténdards in this area, the dental
standards in this area, as to whether or not br. Gobde’w&ﬁ'
negligent? |

MR, BRANDT: Your Honor, I am géing fd obﬂect only
because of the grounds that ydh and I have previous}y dis-
cussed in my prior objectiori° I think it deé;s with the

ultimate fact in issue. I think it is fo:-thé jury to decide

THE COURTz- I think so.
MR, BALAVAGE: I'd reword it whether or not it woul
be below the standard.
. THE COﬁRT; Not wheiher or not he was negligenﬁ?
MR, BALAVAGE: I'll just feword that in that regardl
. THE WITNESS: Would you reééat the question,

MR, BRANDT: My objection -- the reason is bi-

ultimate fact and iésde which I think is objectionable in
this Commonwealth., Secondly, I think the question has to

be phrased and answered in reference to a general dentist

so I have those two objections. Then I think under proper

instructions the jury determines whether this defendant
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| THE CbURT: I thiﬁkvyOu.might.rephrase iﬁ. He is
right in that respect. |
BY MR. BALAVAGE:

Q br. Armstrong, taking into aécount the various
factors that I have given you or hypothetical Iady and
assuming -= assuming thét the dentist praéticing in this
area did not diagnose thé disease £hét you felt she had
‘at that time, would that have met or. not metrthe standards
prevailing in this area at that timef

A It would not have met‘the standards in this area

at that time.

Q Doétor, going oné.step further what should the
ekamihing or treating dentist tha£ we aré n§w talkiné‘about
have done had he diagnosed that céndition;ﬁhat’should have
been done in éccord withhthe<adcgpted standards in this

area?

A He should have attempted treatiment himself or

referred her to a competent specialist.,

Q What treatment did you undertake for Mrs., Farley?
A Our first phase of treatment for Mrs; Farley
consisted of conservative periodontal care which involves

going around all of hef tooth roots under the gum tissue
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margins into the pocket areas where there waé-calculus and

to remove this debris from the xdbﬁ éurfaces of the teeth

|over a two month period of time on a multiple visit basis.

Q Was anything else donerby'you?

a I reférréd Mrs, Farley back to Dr. Buckis for
a re—examination.and reéto:atidn 6f thoéé'areas.where there
was dental décaye |

Q Was anythihg eiSé done.by you?v

A In the initial - in the first phase of treatment,
sir, or totally? | |

Q After these étagés thaé'yoﬁ‘haﬁe told us about,
Doctor? | | )

A Foliowing the conservative pha5e>of treatﬁént we
haﬁe surgically operated in three of Mtg. Farley --_in three
areas of Mré. Parley's mouth to éiiminaté'the pocket depth.

Q And will you describe to thé jury whgt.ﬁas to be
accompiisheé and what was accomplished by thése ppefationé
aﬂd~the operations themseIVeé consisted of? - |

A Yes, In the treatment of advanced periodontal

‘disease it is'necessafy to make incisions into the gum tissue

which surround the teeth on both the outside surface and the.
inside surface and which the scalpel you make a line along

the gum margin like so (ihdicating) down to the level of the
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bone and then take # periosteal elévato: or another tool énd
we frequéng thé gum tissue which is diseased from around the
tooth roots. So an incision is made‘here and another
incision is made on the inside in a similariproCess and so
now e#posed to me is the bone that is surrounding the teeth
and the tooth roots and various g:inaing procedurés are done
on the - is done on the bone of the teeth in an attempt to
level their'horizontal crest so that the tigsue when it is
surgicaliy repositioned wili be compatib&lévﬁith Mrs. Farley':
cleaning her mouth. Once this is done there are sutures
placed inbetween each of the téeth to 'bind down the‘two 
flaps of tiésue, one onh the outside and one on the inside
an& theh.a periodontal dréssing is éléced‘over theAsutures

and over the margin of the flaps for comfort. Thé procedure

0 All right, sir, is this a painful operation, Doctor,

A Yes, it is painful. It involves a considerable
amount of post operative pain and discomfort for approximately
seven days until the sutures and the dressings have been
removed. It cause$ facial swelling. It requires the use of
an analgesic, of a pain.killer'such as codeine which they

take every four hours for approximately five or seven days
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‘Farley's teetﬁ up as you have told uss wh&t aid they look
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or until the discomfort ﬁas been minimized. Is that sufficien
;ir? |

Q All right, sir. bo the operations that you ﬁérform¢
and there were thfee of theﬁ, is that right, Doctor?,

A To date, there have beeﬁ'thrée, yes,

Q Aﬁd how m#ny do you p:opoée in the'future?

A Three m.ore\sif° |

Q Will the operatiphs in the future be about as you
have described them to ﬁhe jqu?

A They will, yes. |

Q = What were the conditions when you opened Mrs,

like? Do you have any chérﬁs»or any 8patomidal diaérams or
pictures of anything tﬁét:woﬁld‘givé us some idea of what it
1boked'like?

A When I opened ~- whéﬁ'I surgically opened the
soft tissues and separated ﬁhem as I hQVe describgd »
previously from thé bone, I noticed ﬁhat_dn thésev-e on
particularlyon the molar teeth that tﬁere were =~ that there‘
was only a very little bit of bone remaining around the teeth
and it looks like something like this and you'reflect the

tissue from it,

Q Would youvbring that down here so the jury can see.
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it please? You might stand in the middle there if you are

going to demonstrate.

A

These are the teeth and these are the teeth and

this is the calculus on them. These are ﬁhe tooth roots

and this is the bone that surrounds the tooth roots to give

it stability and when you have advanced periodontal disease

this bone.-that surrounds the teeth has been destroyed ahd'

when I say there is very little bone left, there was some-.

thing like this amount of bone (indicating) remaining which

produces niobility of the teeth and gives a diagnosis of

periodontal disease. This is with the flap of tissue

uncovered, When you put the fiap back you put it at the

level of bone. In other words you don't put it back up here

because it is .not going to attach to anything so you put it

‘back down to where the level of bone was originally when it

was reflected from the gum margin was up here and ndw it has

been repositioned at a lower levél on the teeth like so

(indicating). I made one error, Mr. Balévage. I think we

only have two areas left of surgical proéedures for Mrs,

Farley.

Q

A

All right, sir.
Thank you.

Now, has Mrs, Farley been a cooperative patient for
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you?
A Yes.

Q Have you given =-- did you giVé her ihstructidns
on dental oral hygiene? |

A Yes, wé did,

Qo What was it?

A _'On ﬁhe -; on ghe‘fi;st conséfvétive treatﬁent visit
which‘I.described pfeviousiy as éoing uﬁder the gum tissue'
margin in a nonsurgical approach béfOrg we began that we
went over with MrsolFarley the proper ﬁéthodblogy of
removing the bacteria which produces inflammation which
produces disease to hbw to remove these bacteria from thé'
tooth roo#é so théf we would no lpngerha§elthis‘problem
of periodontél disease.

Q And what were‘fhé instructions that you gave her? .

A We told Mrs. Farley we would prefer she take our
soft toothbrush and in a horizontal fashion ;ﬁgliné the
brﬁsh under the gum tissue margins, to brush in a horizontal
fashion like so and to use the dental fioss placing i£ under
the gum tissue margin and moving it vertically to remove the
bacteria from the gum surface,

Q Did you give her any'instruétions inscfar as the

fixed bridge that she has?
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A We have a fixed prdsthesis in the mouth and we
‘cannot usé the floss in between the teeth because there are
solder joints at various pléces. We give them whﬁt we call
a bridge cleaner which is a plastic == which is a plaétic
device with an eyelet and they put the floss in the éyélet
and pass it under the solder joint or the contact point and
that gets the floss in betﬁeen the teeth and theg they can
move it in a vertical fashion.

Q Did Mrs. Farley ever indicate to yoﬁ Qﬁile you gave
her this instruction or at anytime when you talked with ﬁer
thaﬁ she was familiar with the techniéues that you have
just described to the jury?

A she did not indicate that she was familiar‘with

disease control techniques.

0 Did you ask her that?

A Yes,
Q What was her responée?
A That she was brushing her teeth up and down and

back and forth but she was using the dental floss incorrectly.

Q That was my next question, Doctor, if you take
dental floss and I guess wé are all familiar wigh ﬁhat and
just g6 between the teeth is that enough?

A No you must place .it on the root of the tooth and
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move it up and down.

Q Then are you saying the dental floss -and not only

| go between the teeth but k1nd of up into the.gumline?

A Yes.

Q Was she familiar with that? Did she'know that
had.some;meaning when you taiked with her?

A She did not, no,

Q In this area, Doctor, can you give us an opinion
wlthin reasonable loglcal dental certalnty as to whether or

not the instructions that you have just explalned hhould have

been given to Mrs Farley as long as five yeazs ago?

A Yes,

Q0 And ‘would the same apply in November of 1974?

A Yeso

Q What affect does that tooth care, that type hygiene
that you have outlined for us, what does that have, what
affect does that have?

A Prevents periodohtai disease,

Q What program of treatment you have told us about,
two operations that you still propose, Dr. Armstrong, what-
Other treatment is going to be necessary for Mrs;'Farley to

help her out?

A Mrs, Farley will need considerable périodontal
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prothetic crowns to be olaced under her teeth following my
treatment. |

Q | And 9111 you jost elaborate on that just briefly
for us? Dr. Buckis has described I think in part what you
are going to say but I want to hear it from you also.

A Yes, well in periodontal cases in whlch there is
an advanced degree of bone loss there around the teeth it is
a -- it is a customary procedure to do ohat we call oral
rehabilitation or periodontal rehabi&iﬁétion in order to
tie or splint together mobile teeth, teeth that have been

sensitive from the surgical prbcedures, teeth that have ==~

teeth that have been esthetically . destroyed due to repositlon:

as I described over here of the gum tlssue margin and to close

any gaps in between the teeth, This type of a procedure is‘
very Wellldooumented in textbooks deaiing with advanced
periodontal disease.

Q Do you agrée with the textbooks?

Ai Yes.

Q Did Mrs. Farley after your Operatiogs complain to
you of eensitivity?’

A Yes.

Q Does the treatment that you»heve outlined, would

that help in that regard?
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A Yes.
Q How?
A It will cover those tooth roots which have been

denuded of bone and tissue from the disease process.
Q All right; sir, has Mrs. Farley expressedito you

some concern about her appearance, the appearance of her
i

teeth after your operations?

A Yes, every visit Mrs, Farley poses to:me ai queétion

of what will I look like when you == after you take the

dressing off? Will the gum tissue be really high up on the

root or low down in the root as in the case of the lower?

Q What has been habpenm as a result of thehe

operations insofar as that gum margih is concerned?.

A It has béen reﬁoéitioned t6 the appropriate level
where the bone is creating an esthetic prbbiem.

Q Dr. Armstrong, are you saying to us that it is

.nécessary in.yOur;opinion to recap the teeth that Mrs, Farley

still has?

A Yes.

0 Is it possible to just recap some of them‘and
leave the others alone?

A No,

Q Why?
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' periodontal disease at its worst insofar as damage ' is
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A Because due to the missing teeth that Mrs., Farley
has in her mouth it will be neééssary‘to éut falée teeth
in between like here (ihdicéting) for example.in between
other teeth,adjacent.teéﬁh;

Q When is perioddntal disease at its worst; what I'm.
asking for there, Doctor, is to:givé us a comparison if'jou

can in terms of years or times? What I'm asking is

cdncerned when it first starﬁs or in the middle of its

progress or in the end or where?

A The disease process is imuch more severe at the end
of the procesé becauée the tooth roots.being in shape as the
bone progresses down thé tboth root thére iﬁ less circumferén;
ér square millimeters of area for bone to be attached and
therefore the teeth becomealaose and.mOSile S0 it'is
considerably worse at the end of the disease process.

| Q 'Whét is the ultimate pocketAdeéth reading; what
is the end of it?

A Tens, ten millimeters of pocket depth means that
according to the periodontal probe the tissue has been
detached about ten millimetefs down the root of the tooth
and the bone has heen lost along with it.

0 Did you do any work on the crowns that Dr. Goode

e
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had piaced in Mrs. Farley“s_mouth?

A " Yes, I toék.a dental instrument and :emo§éd some
of the bdlky margins that were into the gum margin producing’
some of the inflammation. I thinned out the bulkiness and
made them more compatible.witﬁ periodontal heal:h tq the
tissue, | | | |

Q " Do you have ah opinion as fokthe contour Jspecﬁ
of tﬁose teeth when you saw them?

| A Yes,

9 Is that what you worked on by the way when you

indicated what you did?

A Yes, yes,

Q Dr. Armsfrong, yhgt fee afe you éhafging for'your
work? L » '.". |

‘A $2500.

Q Over what peribd oftiﬁe will that -- youf.medidaiA
fée be éarned, boctor?

A From September of l976_untii Dr,'BuCRis finally
places the crowns, approximately 18 months so Septewber 76,
77, spring of 78, |

Q All right, sir, do you have in mind a plan of

follow-up care for Mrs, Farley, what she is going to have

to do in the future?
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A Yes, I told Mrs. Farley -- I advised Mrs. Farley
on the first visit back in September that whép<we went -- if
and when we went through thisbtreatmeht'of her periddbntal
disease condition that she would =- I would like for her to
see me every three to four months. for a considerable period
of time fér maintenance activity. |

Q | Can yoﬁ give us some ideq>of how many vears you are
talking about? |

A Twenty.

Q Twenty years and in your mediCalvopinion is it
going fo be necessary for her to see yéu that often to
éreserve‘the Qork that you ﬁnd Dr. Buckis will_ﬁavé done, 
by th&t time? | |

A Yes. .

o} What will you do?. Tell us what you will do every
three or four months, |

A I will make full mouth radiogréphs of her mouth
at given intervals. I will check on theAcondition of the
teeth, the crowns, the roots, if any robt decay has occurred

around any crown margin. What the case overall generally

"looks like.

Q What is your expense for that? What is the cost

for that?
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A #75.06, o - f
Q A visit? |

. A fes. |

Q How much time would be involved in that sérﬁ of
follow=up care; Noctor?

A Approximately an hbﬁr‘and aAhalf. |

Q Dr?;Armstrong, do you have an oéinion'witﬁin
reasonable den£a1 certainty as to‘whetﬁer.or not all of

the operatioﬁs that you ﬁave told us about, all of ﬁhe

follow-ué care that you have told us about, 511 of the

damage, periodontal damage, that you have déscribed;to

us in Mrs, Farley's mouth whether Qr not that wbﬁld}ﬁave

occurred and/or been nécessary had Dr, Goode propeily

diagnosed Mrs.'farléy's condition in November of 19?4?

MR. BRANDT: Again, Your Honor, I will obgect to
the way that question is phrased. I think that is an |
improper foundation, leads to the uitimate fact in iésue.
which is for the jury to déterﬁiné ﬁnder your proper instruc-
tion, |

THE COURT: All right.

MR, BALAVACE: Your Honor, I don't think it is
iﬁproper, I don®t think it takes away from the jury the

final decision. I don't want to do that but I think he is
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talking about a matter of necessity. I am assuming for the
purpose of that question that he's testified that the
standard wés no£ met, the standard prevéiliﬁg in this aréa‘
was no£ met and I am asking hiﬁ and I can reword it if
necéssary. If -- had thg standafd been met, the standard of
care been met would these.Various things havé been necessary.
I think it is a proper question.

BY MR. BALAVAGE;

Q Dr, Armstrong, assuming that the standard of care,

'been met by a doctor treatlng our hypothetical lady when
started out a long time ago would one or all of the operationﬂ

you have performed and are going to performi have been

necessary?

A No.
o) Wwould her treatment be as extensive as it is now?
A No.

Q Generally speaking?
A

No.

Q Would it have bheen necessary under those conditions

for the follow-up care that‘you have indicated is going to

A . No.
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Q Do you have an opinion, Dr. Armstrong, as to whethél
or not Mrs, Farley can expect to lose any more teeth as a
result of the periodontal disease which she now has?

A Yes.

Q How maﬁy more do you anticipate she is going to
have to lose? ‘ - , | . !

A Four teeth,

Q Dr. Armstrong, can emotion or even like hﬁving a
divorce, .does that cause périodon;al disease? |

A No. |
. . !
Q Can a =-- just having a bad bite, does thaﬁ caﬁge.
periodontal disease? '
A No. S .
'MR. BALAVAGE: All righi':° I thinﬁ, Your qonor, I

am through with my examining.
THE COURT: Cross examine, Mr. Brandt?
CROSS EXAMINATION ' 1

BY MR, BRANDT:

0 Is Mrs, Farley emotional, Dr. Armstrong, about
finances with you in your treatment?

A No., !

Q She is not. Do you recall in your deposition saying

it was correct she was emotional about finances?

b
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A 'She,was at the very-Outsetzwhen I told her the
fee was $2500. She ﬁas paid me per visit énd it's no longer
a problem. It was a problem thé first day when I told her,
yes $2560 for my fee and that éhe would ﬁeéd to have her
moufh reconstructed and that was somewhere in the neighborhqo%
of I think I told her $10,000 and at that édint she indicated
to me. she did not knéw whére-she would get the méney but =- |

Q (Interposing) You ﬁave run kind of‘paf as you go
shop, don't you, Doctor? |

A Yes,

o} And as I understand you saw her on the 3rd of

September, was it?

A Yes,
Q 19762
A A Yes,

Q And found yourself confronted with a patient who
knew absolutely nothing-aboﬁt how to properly brush ﬁnd care
for her teeth? |

A She indicated to me that she was brushing and she
was using the floss but it was in an improper manner.

Q Well, okay she might as well not have bothered, is
that your feeling for ail the good she was doing?

A 'She:‘was doihq some good, yes.
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. ‘ ’
Q As I understand it on September 3, 1976, however,
the technique that she was using certainly did not meet the

standards of care in Northern Virginia?

A Yes,

Q From the general denﬁist or indeed from anybody?

A Yes, | | | |

Q They should have been showing, Qhomever Jas showing|

her how to do this, the appropriate and proper method that

you described? : L . .
Fe Y YGS ° |
Q You say?

A Yes, o ‘ %

Q Now isn't it true, Dr. Arﬁstrong, that yau don't -~
yoﬁ don't limit the periodohtal.condition};gé when you saw
it to jﬁst November 74; it was in fact five years Qr-more old
: , \
when you saw it, was it not? ‘
| A Yes,
Q You saw her Septembef 3, 19762
A ilight,
MR. BRANDT: May I have the Court's indulgence

for a mihute?

THE COURT: Yes, indeed.
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BY MR, BRANDT:

Q Dr. Armstrong, in reference to thé crowns that you
feel should be redone, the crown aﬁd bridge work that is in
Place, would you concede that this lady could have a
perfectly acceptable albeit maybe.not a Cadillac mputh, but

an acceptable mouth if those crowns and bridge work were

A TNo.
Q You would hot?
A o, sir.

Q Do you feel there could be room for difference of

A To,
o Ydu don't?
A I do not.
MR. BRANDT: That is all.
THE COURT: Any rédirect?
| REDIRECT EXAMINATION

RY MR. BALAVAGE:

0 When !Mrs. Farley =-- when you talked with her about
her flossing practices as she was then using them, she was
only flossing the teeth that were not crowned, is that correct

Didn't have that permanent crowning?

2
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rmanufactured that wouid go under the solder joints tr.o
remove the bacteria, to the answer ﬁo your questionishe
was only cieaning the teeth that were not capped.

Q Mr, 3randt made a reférence to a Cadillac{ the

work that you and Dr. Buckis intend and will do for Mrs,
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Farley," would it be more fair to say it is a godd workmanlike

job that will serve her in the future at old dge? |
A Yes.,

ii, BALAVAGE: That is all. i
THE COURT: Anything further, Mr., Brandt?
MR, BRANDT: No, sir,

TilE COURT: You may be exguséa, Dr, Armstjj:ong.

You are free to go at this time.

'THE WITNESS: Thank you. |
|
(Witness excused.)

k * k % k % k k * * *x *k k k * Kk *x &% * *

THE COURT: Would you have additional .witizesses '
Mr, Balavage?

MR. BALAVAGE: No, sir.

THE COURT: Let me see counsel at the bench,

(Whereupon, the followirng bench conference was

held out of the hearing of the jury.)
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TUE COURT: Mr, Balavage, I understand for the
record the plaintiff rests at this time?

MR. BALAVAGL: Yes, sir, with the exception, Your
Honor, of later I assume that they will be puttihg in or
would have the charts ofADr. Goode in here but outside of
that, yes sir.

TLL COURT: But at this time in other words you are
resting at this time?

MR. BRANDT: I don't know what that means.

TIIE COURT: I dbn'f eiéher. |

MR, DRAIDT: He is either resting or isn't resting.

TH COURT:V You mean you plan to call Dr. Goode to
put those charts in?

MR. BALAQAGE:~ NO,AI_am assuming he is going to
do it.

THE COURT: Are you? But you are resting at this
time?

MR, BALAVAGE: Yes,

(Whereupon, the bench conference was concluded

and the proceedings continued within the hearing of
the  jury.)
THIL COURT: Ladies and gentlemen of the jury, there

is a matter I have to take up out of the hearing of the jury.
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If you rétire at this time.

(Whereupon, the jury was temporarily excused.)

MR, BRANDT: Your Honor, I have a very bfief
memorandum of law, Two cases I think control the case
before you. I night let you take a couple minutes to read
it. I think it is short enough i;'shoulah't take you too
long,

TIL COURT: All right, sir,

MR, BRANDT: ﬁay it_please the Court, I think
when counsel stands to argue a plea pf thg'statuﬁe-df limitaé
tions it is é dAifficult motioﬁ for him to érgue for a couple
of réasonsé ﬁsually first of all he is indirectly éointing
a finger at feliow counéel. fhatis no£ the case here.

Mrs, Farley.never came to Mr, Baiavage until after the
étatute has run. Secondly, the Court ffequently has a
challenge to itself when that piéa is arqued because in a
sense the plea arquendo assumes that a malpraétice may have
taken place but that there is”no rémedyw in oui law but I
think we are all bound by the law and interesting enough

in the Morgan v. Schlanger case had some question about it
but felt constrained by Virginia law as, of course, Fedgral
Courts are. The first case is the classic case, statute

of limitations and malpractice in Virginia, Hawks v, DeHart.,
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I think four Honor probably has been thfough it before.
Our Supreme Court had the first opportunity in that case
to.decide wha£ route it would go for this Commonwealth. It
opted to go from the time of the wrong, not from discovery.
It did ~-- after conéidering the law in the country not just
in'neighboring jurisdictions but in.the country. They didﬁ't
just sayAwe suggest that we go from fhe time of the wrong.
The§ said we are cormitted to it aﬁd.the quote is found on
page 13, simply say we are committed in Virginia to the
rule in personal injury actions the limitation on the right
to sue against the wrong when the wrong is done not when thé
plaintiff discovers that he's damaged. Let's stop there for
a second. Tt's pretty cléar. I know Y§ur'Honor has bheen
making notes and I havé'beén too. 1It's pretty clear that
the evidence as it stands before &ou at this momen£ is that
inappropriate periodonﬁal‘care wﬁs notvréndered to the |
plaintiff and that that began apéroximately five yeats prior
to 1976. Both dentists, no question about it. This lawsuit
as you can tell from the jacket wés filed in 1976, November.
Obviously this cause of action began to start to run in 71,
72, 73. Pick any date, any yvear that we would care to. ‘It
expired suffice it to say before this suit was filed and there

isn't any question about it at all as the evidence stands
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before you. There is nothing this man could have done about‘
that, can’t help it when the client comes through the ddor.
There is no question about it and I said it was a classic
case and I stand by that. It is a classic case of the
expiration,of‘the statuté of limitations in a malpractice
case, The Schlanger case treats any question that Your Honor
night have about the fact that the dentist in that case,
physicians continued to treat the person. Counsel for
plaintiff in Schlanger was in a tough spot as Mr. Balavage
ié in and said we argue to you, to the trial court, that
because the defendant physician continued to treat that we
want to run, we admit that the act or ﬁhe omission occurred
more than two years before we could file the suit but it so
happens that they continued to treat her within the two
years. I don’t know if Your Honor follows what they were
arguing there but it was a good argument too because it is
all they had and they did a good job on it and it forced the
Fourth Circuit to say all right we are going to have to
decide what is Virginia going to do on the continuing treat-
ment rule. Basically we have I think in the country three
rules, Tﬁé discovery rule that says statute doesn't run-
until you, the plaintiff, discover that a cause of action

has been existing. Then it runs but we know what Virginia
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does about that. Hawks is crystal clear about that. The
continuing treaﬁment rule suggests that you may run the
statute not fro: the wroi but from when you stop tréating
the person so if yéu continue to treat the person as Dr.
Goode did here, run it from when he stops treating‘her.

lie stopﬁed Lreating August 76 so it would be August 78.-
The Morgan couft lodked at llawks v. Dellart and said there
is no way Virginia accepts the continuing treatment rule.

They are clear what they would do and you might say how

Honor will take a look at page 240, if it please the Court,

note that tl.c Fourth Circuit there says and I might say that

opinions but I <o think Judge Winter has a rather fiﬁe,
reputation, not that they all don't, but I think he particular
does on 24C. The Court says, the Court stated, Virginia's
general rule -~ now he is talking about Hawks v, DeHart up
at the top aboﬁt six lines down from thé top column may it
please the Court,

TLL COURT: Right, right.

MR. BRANDT: The Court stated, he is talking about
llawks v. Deliart, that is what they're looking at, this Fourth

Circuit is looking at, the only -- interpretation of statute
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of limiéations in malpractice cases,.thé only one in our
Commonwealth that ﬁfeats it so, that is where they go,
right to Héwks., Now they say, the Court stated the general
rule, limitation is again at the time the wrong is coinmitﬁede
Notice what they underlined or what is italicized. Tﬁere
are cases to the contrary'fiking the diécovery of démage
and notice now what was italicized or otheér events as the
time when the limitation begiﬁé»énd they cite.that~West
Vi:ginia,case which is, of coursé, éb&ioﬁsly also in the
Fourth Circuit. Now that is what Hawks v. DeHart said.

They said we admit there are other cases that say it runs

when the wrong is committed. Now switch to the right
column under headnotes four énd five and how the Fourth
Circuit does what they feel they must do. If you read this
carefully they don't find of dén't want to do it but they
do what they're sworn to do while tﬁe Court on the facts of
the case was rejeCtiAg only the discovery rulé they emphasized
and I apologize I think I underlined that., I don'ﬁ apologize
because I'm trying to call your attention to what I'm talking
about, The emphasized language indicates to us a rejection
of any acceptance 6f ény exception other than legal disability

of the piaintiff because of infancy or insanity or actual
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fraud on the part of the defendant and concealment of a
cﬁuse of action to tﬁe general tort rule of that state.
Now, .conie down a bit‘more, we can only conclude that Virginia
would not in an appropriate case embrace the continuing treat<
ment rule, It folioﬁs that any acts of alleged malpractice
occuring more than two years prior to March 12th, that is wheni
the act was committed, not when they'stopped treating fhis
lady, when the éct was committed, are barred by the limita-
tions under the Virginia law; that is whét.i'm saying here.
it is é classic case; Juige. There's nothing ahyhody;can
do about thié and there's nothing that perhaps could have
been done about it. It is a ¢lassic case in this Common-
wealth; - This case should stop now on'this ground. .Thﬁnk
you, |

THE COURT: Mr, Balavage?

~ ifR. BALAVAGE: Your Honor, I .couldn't disagree mord

these twb cases, He is talking about, what he is talking
about and I think he's missed a point in these other cases.
What he is talking about in these two cases he cited so
vehemently here, Your Honor; so étrongly rather is an act
which occurred beyond the two year period. That was done by

a doctor, and then there was treatment for that act. That
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went on over a period of time. We don't have that here. We
don't have tha£ hérg at all, Dr. Goode saw Mrs., Farley ovér
a period of time and each time she went into his office he
had an obligation to her and if he waé.negligent on any of
those viéits he wash't in there treating her for something
that happencd way back‘when that he did wrong. That is not
the case at all. She was in each and every time that she
went into his office, she was in there for a newbtreatment,
for a new visit., This wasn't a continuing treatment of some-

thing that happened way back when., That is why, Your Honor,

we spent so much time and I think you knew it on November

of 1974, At that time Mrs, Farley presents herself to Dr,

Goode, not for treatment of something that happened way back

when, not for periodontal disease that happened back three
or four years ago. She didn't go there for that reason.

She went there for whatever purpose it was. I think the

record mayhbe has that contained in it now. She went there

and the medical téstimony}at"tﬁis point is that she went
there in Novembér of 1974 in accordance with the accepted
medical dental standards in our area. Dr, Goode when he
examines her has got to say she's got something wrong with
her, that was the act, the negligent act. We don't say for

a minute that Dr, Goode caused the periodontal disease way
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back five ypars ago. We don't say that for a minute. Can't
be said éo we don't have a continuing tfeatment situation
here at all. What we have is that everytime tﬁat Mﬁs. Fafley
went into his office, she‘was there for treatment, examination.
The doctors have said she .should have‘been examined properly
and if she was the,péribdontal disease would have been _.
discovered. HNow I think Mr, Brandt is the one that -- that
has the prohler in this case, Judge, Hé&'s got to convihce
this jury that all of thé damage or most of the damage froﬁ
that periédontél diseaée occﬁfred beyond that statute of
limitations. That is his job. He's got a tough job. He's
right in using those words but as far as the negligent act
is concerned, Your Honor, thaf happened each and every time
this ladykwent into hié 6ffice. If it did happen each and
eve:y tiﬁe there was no treatment of somg_pre-ekisting
condition that he was negligent>in catching or treating.

That is not the case here, . I ﬁhink what we haQeais a classic
case to distinguish from' these two cases that these judges
are so reluctant to follow in and to pronounce law on. ¥For
instance, Your Honor, this evidence is very, very clear, I
will put it, maybe argue it a different way, Judge. Let's
say that the periodontal disease happened five years ago,

five years, 1971 to pick out a date and it progresses for
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three years and stops. I say we can do nothing about it.
What are we goin§ fo do’about it? Now let's say that at that
point -- well, Your Honor, I am ldsing myself to be frank

about it. But the point that I make, Judge, is that each

and every time that Mrs., Farley presented herself to Dr. Goode

for whatever purpose that'was a separate act that he committed.

In other words when he examined her for instance, Judge, in

November of 1974, that had nothing to do, that hadvnothing

to do with what had transpired fbuf or five years ago, nothing

to do with it. At that point heiwaé under an obligation
according to ﬁhentwo medical experts ﬁo discover the extent
of that disease, to discover it and do something about it.
It's not a matter of somethiﬁg happening back'thére that he
did wrong and éontinué up fé th#t périod,of time. That is
not this case at all and I think the evidence here is very
clear also that the disease, the periodontal.diseaSe
progresses, In other wﬁrds, let's éay the statute ran.

on certaih portions of that diééase.that happened beyond

a two year period but there is more disease -happening

every day. It's happening right now with her and if some
doctor examined her right now and didn't pick it up, then
he is responsible for whatever her condition is right now

on forward and it is up to them to eliminate what happened
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in the past if thay don't‘want'a jury to consider it. We
say, Your Houor, this is a classic case to be diétinguishea
from these other cases. Tﬁis is not a continuing treatment
case. For iustance, Judgé, when.we go to a dentist that is
what she was doing, we go.tQ a dentist for a checlup and to
clean our teeth. We go in there for whatever we have right
then, rigﬁt then, not for what has happened in the futuré,
not at all. I guess nmaybe a more startlinc example of that,
Judge, would Le if Mrs, Farley went instead of to Dr. Goode

in November of 1974, if she went to Dr. Buckis and then Dr.

there? Why of course there is. ¥ou:see?. And that
distinguishes her case fron the continuing treatment rule
because it is not a question'bf an injury happening back
here and then treatment happening. It is a matter of that
disease happening each and every day of her life apparently
up through that period of time and we say, Judge, we have met-
our burdgn here; that he can liﬁi£ this case as to what happen
fron Novenl or of 74 on to tﬁe present, that is his job.b It
is a matter for them to determine. I don't think the case
should be struck out, Judge.

TLL COURT: Mr, Brandt?

lii. BPANDT: Judge, even Mr. Balavage got hung up

ed
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trying to arque this because he knows what the law is as we
do. Confinuing treatment in Morgan v. Schlanger is a coin
phfase. It means under your care for anythinq, for énything;
These medical witnesées s&id this pefiodontal condition

that she has today, that has ad&anced the way it has, began
five years ago fnmntﬁétime tﬁey saﬁ‘her. It began; it
continued, it went on. It didn't get attended to. It wasn't
treated and that a génefal’dentisﬁ in this Nérthern Virginia
community should have treated it. It was obvious it

existed., That is wﬁen the cause of action began and we

can say whatever we want to about that and that doesn't change
their testimony. Indeed November of 1974 is fine; that is
fine because this suit wasn't filed until November 19,
1976 so it is b#rred even under that testimony but their

testimony is absolutely ciegr;they could have said different

‘had they felt that way but they clearly testified it began

five years ago. The condition that now has advanced to the
degree that it is now. Classic. Not because I want it to be.
but because the law says it is. I submit to Your Honor there

isno* alternative but for Your Honor to grant this motion to
strike,

MR, BALRVAGE: Your Honor, could I be heard? I

-

don't want to interrupt your train of thought. ..
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THE CQURT: I made up my mind but I will be gléd
to.hear whaf you have Eo say.

MR. BALAVAGE: Well, Your Honor, if vou are
inclined to'rule against us, then I, éf course; what to
be heard. Otherwise ==

THT COURT: (Interposing) Let me ;- I wili be glad
to ﬁear what.you haée to.say, Hr. Balavage. I will give Mr,
Brandt a chance to responi.

MR..BAﬁAVAGE: Your Honor, in each of these cases,
théy're strictly distinguishablé from whdt you have before
you., The first case, the one act was done way back when.

Then the people discéver it and then they say the statute

'has run because you discover it too late., That is one act.

The same applies in the Schlanger case. The act was giving
radiation treatment on a certain date. Theé gravamen of that

suit was that there was negligence in giving those radiation

treatments on that date. Now there was treatment that

continued for that rédiation treatmenf thereafter, not for
the radiatinn treatment bhut for everything the lady was

complaininag of, But the gravamen of that suit was for the
radiation.treatment that day; one act. And the Court held
in this case the act had occurred that'there was treatment

but that the one act of treatment given, radiation treatment

DEO REPORTING 143
931-3434




10

11

12

13

14

15

16

17

18

19

20

21

23

141
given, occurred bheyond the ﬁwb ?ear statute. IWe don't have
that in this case. We have separate each and every’time
D?. Goode saw Mrs, Farley he saw her we say to you and we
ask yvou to exercise just cOmﬁon-sense, she has a separate
different conditjon at tha£ time;_ She has a conditién it
is true theo statute has run on the éondiﬁion which she ﬁight
have had hack five years ago or heyond two years aéo but the
condition as it gets worse for instancé, Mré. Farley five
yeérs ago didn't have this periodontal condition. She did
in November of 1954. She didn't have it. How could the
statute run on it? She had a'condi£ion in 1970, thep shé
has a different condition. We say thése are all_ﬁew.condi-
tions aé they come up, a new condition in 1974. Dr. Goode
sees her, doesh't diagnose for that condition. Judge, each
and every time he saw her he was looking at a lady with a
different condltion and each and every time that he did what=-
ever he did on those dates he di4 a separate act that was each
and everyone of those is a separate éct.' You don't have that
in these two cases. That is why, Your Honor, we stress
November 23rd, the dates of November of 1974 as we did
because at that time Mrs. Farley has a separate, new condition
if you will by the exercise of common sense that just makes

sense, Sh@ has a different condition than whatshe had back
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These two cases don't say thaf. They don't stand for that
probosition at all, Your Honor., I know that you have been
judging too lond to be overcome by Mr. Brandt's argument.
Maybe a little loud argument. fhis is a classic case. 1It's
no£ a classic case, but it is not a classic case where you
say, Judée, to repeat, Your ﬁonbr, the condition when she
first got the periodontalldiseése and, Judge, that periodontal
disease there is nd evideﬁce ﬁere it stafted in one tooth

and weht to another and so on. There is no evideﬁce of that.
We héve the riqhtﬂtémsay as far as thé plaintiff's priﬁa‘
facie case is concerned, ﬁhat we sued for in 197é’was what
happened within'vthat two year year éeriod going Sack to
November of 1974 and that is notAé difficult proposition

at all. That is not, Your Honor, not a continuing treatment

act in the strict sense of that word, in the strict sense

Farley. This was a’new act. Whatever he did then was a
new act for a new condition. You see in this radiation
case that case always stayed the same. It worsened but it

stayed the same. They always sued for the same act, one

it was., The same with that sponge case. That was an act,
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happened one time. It wasn't a qﬁeétion of fbr inétahce,
Judge, that sponge casé say the same doctor keeps oﬁerating
oﬁ a lady every year and keeps leaving a sponge in her every
vear., Does the statu£e run on all the sponges, all the actg
rather? Of course it doesn't. FEach one of those acts of
that doctor was a separate negligeﬁﬁ act and that is whaﬁ
we have here, What we say the diffiéulty of this cése again,
Your Honor, is: going tq léy with Mr. Brandt. He's got to
separate what her démaqe was, what -her cohditibn was for the
period of time going back from November pf 1974, that is his
problem and I think this jury can résolve that easilé enough
but we don't have, Your Honor, we don't have anywhere near
these kind of cases and I ask ydu let us go td the jury with
it.

THE COURT: Did you wish to réspond, Mr, Brandt?

MR, BRANDT: Your Honor} all I would say again,
Mr, Balavage should be congratulated fér his advocacy buf
there is nothing he can say to change the law of Virginia
or what these mean. The periodontal condition this lady
suffers todav began five years before 1976. This very
condition shonld have been picked up, arrested, should have
been stopped, wouldn’t have cost the $700.00 which would be

expectable. She should have paid for herself. Wouldn’t have
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required any of this treatment. Wouldn't have required the
loss of that tooth, Specifically ask Dr. Buckis that. He
can't help that, that is what these men say which bind you

anu bind me., The law is just as clear as it can be whether

we like it or don't like it. It requires the results we

seek in this case and I ask you to grant this motion.
TIE COURT: I will tell you,‘in other words I have
always, of course, from the time I read DeHart for the first

time I thought that is as harsh law but of course, that is

‘what the Supreme Court has held and I think the Supreme Court

feels like it is going to be any change let the Legislature
maké the change, Hawks is a very, very =-~ I think it is very
harsh law but at the same time I think it is =-- and it is

true they went off and that dealt with the discovery aspect.

Inother words at the Same time when you read the language of

Hawks and of course Qhen you read ﬁiﬁter's, the reasoning in
Séhlanger you can't help bﬁt infer the Supreme Court of
Virginia is going to do the same thing insofar as any
continuing trcatment or in the absence of these particular
you might say disability on the part of the plaintiff to
Jdiscovery tiese things and, of course, that is not present

in this particular case. I think it is harsh law. It is one

of these decisions that a judge hates to make and, of course,’
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as I say I dnn't like to just make a decision; been some=-
time since I read Hawks and even Mofgan v. Schlanger but
it’s been over a year or so and T had cohplcteiy forgotten
the particular facts but I don't care how you cué it{ I
think the holdina in hothlcases woulé be applicable, I
an going to grant the motion to strike, Mr, BRalavage. I
hate to do it but summary judgﬁent for the defendant,
that is my feeling. I have to do what I feel is the law
of the case. That is what I am sworn to do and I feel that
way and. that is ny feeling and I éay the Court of Appeals
may telllﬁe I am wrong but I don't see how you can get
around it and I think my feeling, the Court of Appeals would
tﬁsgovernéd by the same.thinq."One of these decisions we hate
to make and I hate to do it but at the same time I still feel
that that is the law of this case and if as much sympathy I
may.have or feeling toward the plaintiff in this case, I
can't let that enter into any aecision I may make. I will
have to grant the motion to strike and enter summary judgment
for the defendant,

MR. BALAVAGE: May we accept, Your Honor, and I.
will announce that, of course, the case will be appealed.
| THE COURT: Yes, sir. In fact that would be one

way to be surc this point gets to the Court.of Appeals. As
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I say I have a great deal of respect for Judqge Winter's
decision an<d when you read his reasoning there I think the

Court of Appecals and when You read Dellart anil see the case

‘you can sea hetween the lines exactly how he was thinking,

I think that he has a prétty«good judicial mind, Want to
bring the jury down,

(Whereupon, the jury was returned to the jury box.)

TIE COURT: Juét stand inside the courtroom pleaée.
Menbers of the jury, I have grantéd the defendant's motion.
to strike the plaintiff's evidence in this case and I have
entered summary juwigment for ﬁhe‘defenﬂant s§ the case is
all over., VYour serviéés are tﬁrough so if you will return
back on your regular 5ury day yQu are éxcused at this time.
Court ﬁill adjourn‘at this time.

(Whereupon,'at 4:20 p.m., the trial was concluded.)
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THIS MATTER came before the Court the 7th day of June
- 1977, for jury trial on the merits and there were in atten-
dance the parties and their attorneys; whereupon

A PANEL of thirteen veniremen were sworn and examined

on their voir dire from which a panel of seven were selected.
by counsel exercising their respective peremptory challenges;
whereupon

THE PANEL OF SEVEN were sworn and opening statements
were presented by both parties and the plaintiff presented
her case in chief and rested; whereupon

DEFENDANT MOVED the Court to strike plaintiff's evidence
and enter summary judgment for the defendant on the grounds
of the expiration of the two-year statute of limitations and
the Court considered the evidence, the legal authorities
cited and the arguments of both counsel; whereupon

IT BEING THE OPINION of the Court that said motion should

be granted; it is therefore
ADJUDGED AND ORDERED that defendant's motion to strike

plaintiff's evidence be, and the same hereby is, granted,
summary judgment is entered for the defendant and plaintiff's
case is dismissed with prejudice, to which ruling of the
Court plaintiff duly noted her objection and exception.

AND THIS ORDER IS FINAL.

Entered: June 10, 1977 /s/ Lewis D. Morris
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SEEN AND AGREED

SLENKER, BRANDT, JENNINGS & O'NEAL

By

John J. Brandt, Counsel for Defendant

SEEN AND OBJECTED TO WITH EXCEPTION NOTED:

vage
A, Albert Balavage, Counsel for Plaintiff

ASSIGNMENT OF ERROR

QUESTION INVOLVED IN THIS APPEAL

1. Whether or not Plaintiff's claim for damages as

a result of the Defendant's negligence was barred by the two
year Statute of Limitations, and the trial court erred in

accordingly striking Plaintiff's evidence.
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