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H PHYLLIS w. PRIVETTE 
q 3908 Annand~le. Rc:>ad 
il Annadale, y~rg~n~a, 

II ,, v. 

Plaintiff 

LOUIS Q. PUGSLEY 
jl Seven Corners Medical Arts Building 
tl Falls Church, Virginia 

1 WILLIAM H. COOPER 
if 820 N. Stafford Street 
if Arlington, Virginia 

if THE FAIRFAX HOSPITAL ASSOCIATION 
3300 Gallows Road 

II Falls Church, Virginia 
1 Registered Agent: 
' Frank P. Iams 

~~ .3300 Gallows Road 
·j Falls Church, Virginia 

ff HEINZ OTTO SILBERSIEPE 
.· Route 2 
fl Catlett, Virginia ,: 
t i KATHLEEN MARKS 
P 3Jl6 Woodburn-Village Drive 
II Annandale, Virginia 

'i Defendants 

i! 
tl 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

MOTION FOR JUDGMENT 

COUNT I 
Medical Malpractice 

F l L. E-D· 
IN CIRCUIT COURT 

CL.EI1K'S OFFICE 

~.ur, 14 1915 

W. FnA!•lKLii"l G<JODING 

CL£RIC F.A:RFAX CO"ii1~ 
W RIT TAX PAID. S .. ·,.., . . .uc). 

l~f"POSIT •• ' I • 

1. Plaintiff is an adult citizen of the United States 

!' 

;· 

.. 

and a resident of Annandale, Virginia. 

2. Defendant, Louis Q. Pugsley is a physician licensed 

to practice medicine in the State of Virginia whose specialty is 

obstetrics and gynecology. At all times relevant hereto, 

defendant Pugsley was engaged in the practice of medicine as a 

.I 
I 
I 



•I 

·I 

II 
'I L 

member of the meclical staff of The Fairfax Hospital I under its 

supervision and control, and in furtherance· o'f· the .hospital's 

business. 

3. Defendant, William H. Cooper is a physician 

:t licensed to practice medicine in the State of Virginia whose. d . 
II speci;~~f +s obstetrics and gynecology. At all times relevant 

'• hefefq, aetendant Cooper was engaged in the practice of medicine 
• , 't 

II ., 
as a member of the medical staff of The Fairfax Hospital, under 

1.1 i its supervision and control, and in furtherance of the hospital's 
II 
I I . • 
·bus~ness. 

il 
I ·• 

4. Defendant, The Fairfax Hospital Association owns 

and operates The Fairfax Hospital in Fairfax, Virginia, and at 
I~ 

q all times relevant hereto held itself out to members of the 

community as having available facilities, staff and personnel 

:.1 .competent in the care and treatment of gynecology and surgical 
il 

._ .. patients in accordance with good medical practice. 

5. Prior to August of 1974, plaintiff was suffering 
;I 

!' from vaginal bleeding and engaged defendant Pugsley as a 
!; 
I; 

I 

:; 

physician to examine, diagnose and treat her. Defendant Pugsley 

accepted plaintiff as his patient, and upon his recommendation 

,. she was admitted as a surgical patient to The Fairfax Hospital 

bn August 14, 1974, for him to perform an exploratory laparotomy. 

6. On August 15, 1974, plaintiff was operated upon by 

defendant Pugsley who was assisted by defendant Cooper. During 

the operation and prior thereto, when plaintiff was their patient, 

defendants Pugsley and Cooper, individually as as members of the 

' medical staff of defendant hospital, under its supervision and 

control, and in .f.urtherance of its business, negligently and 

carelessly failed to use due ·and reasonable care in. the following 
-

particulars: defendants failed to make timely, proper and thorough 

2 



II 

'· 

I' •: 

li 

n 
' :, 
1 

•' ,; 

II 

I. 

,, ,. 

,, 

physical and diagnostic examinations which would have ascertained 

th~t plaintiff at the time of surgery had only one functioning 

kidney and extensive endometriosis; failed to advise ~laintiff 

of the risks of surgery and of those complications which may 

arise, given her medical condition and the surgery to be per-

formed; failed to identify plaintiff's ureter through'the use of 

x-ray, a catheter or another specialty; failed to perform the 

operation without cutting or otherwise causing an opening in 

plaintiff's ureter all of which resulted in th~ escape of urine 

and the resulting severe medical complications and catastrophic 

period of hospitalization which followed, including renal failure, 

recurring infection, formation of major abscesses; a pulmonary 

embolism, a ureteral vaginal fistula, meningtitis, or intra-

cranial bleeding and a prolonged critcal condition during which 

time plaintiff remained essentially comatose and only responsive 

to pain. 

7. As a result of the aforesaid negligence of the 

defendants, and each of them, and without any negligence on her 

part contributing thereto, plaintiff h~s sustained severe and 

permanent injuries including the medical complications set forth · 

~bove, loss of feeling in portions of her face, body and limbs, 

,control over her bladder, blurred vision, loss of sleep, loss of 

sense of balance, repeated infection, pai~, suffering and 

mental anquish. As a further result of the aforesaid neqligencc 

of the defendants, and each of them, plaintiff has been unable 

to pursue her normal and usual activities including her gainful 

occupation as a registered nurse at The Fairfax Hospital and 

has incurred and will continue to incur expenses for her medical 

care and treatment, all in an amount which may not now be fully 

ascertained. 
3 



WHEREFORE, plaintiff demands judgment against defendants 

Puqsley, Cooper, and The Fairfax Hospital Association, and each 

of them, jointly and severally, in the amount of $750,000 plus 

·! interest and costs. 

~ ! 

" !l 

II 
il 

COUNT II 
Assault and Battery 

8. Plaintiff incorporates by reference the allegations 

of Paragraphs One through Four of Count I of the Motion for 

···Judgment •. 

9. Defendant, Heinz Otto Silbersiepe, is a physician 

,; licensed to practice medicine in the State of Virginia whose 

i! specialty is anesthesiology. At all times relevant hereto, he 
il 

was engaged in the practice of medicine as a member of the 

I! 
m~dical staff of The Fairfax Hospital, under its supervision and 

!I 

:! control, and was employed in the Department of Anesthesiology in 

~~ furtherance of the hospital's business. 
I' 

.!I 
•j 10. Defendant, Kathleen Marks, is a registered nurse 

if licensed in the State of Virginia. At all times relevant hereto, 
I! 

., defendant Marks was employed as an anesthetist in the Department 

. ! i ·i ,• 
·t of Anesthesiology of The Fairfax Hospital, under its supervision 

·: and control, in furtherance of the hospital's business. 

'! 11. Plaintiff incorporates by reference the allegations 

.I of Paragraph Five of Count I. 

12. Prior to her admission to The Fairfax Hospital, 

on August 14, 1974, ~laintiff requested and made arrangements 

for the Chief of the Department of Surgery, Dr. Allen Hall, 

to be present an~ available for consultation during the explora-

tory laparotomy to be performed by defendant Pugsley the following 

day. In the early moring of August 15, plaintiff was brought 

4 



to the operating room and there she inquired as to whether Dr. 

Hall was present in the operating room and available for consul-

J! tation. Present among others was the operating surgeon, 
i• 

defendant Pugsley, his assistant, defendant Cooper, the anesthe-

!1 siologist, defendant Silbersiepe, and the anesthetist, .defendant 

il Marks. Plaintiff was advised that Dr. Hall was not present and 
I 

11 was apparently not available for consultation, whereupon, 

!\ 
plaintiff immediately advised all present that she did not wish 

i' 
ll to go forward with the operation in Dr. Hall's absence. ;' 

Notwith-

·· standing this direction and contrary to her expressed wishes, . ~ 
,

1 
defendants Pugsley, Cooper, Silbersiepe, Marks, and The Fairfax 

., Hospital Association by and through its agents, servants and 
II 
. employees, members of its staff and others, anesthetized plaintiff 

and proceeded with the operation against her will, her protesta­

tions and without her authorization and consent, and in doing 

·: so, intentionally, and without justification, cause or excuse, 
li 

committed an assault and battery upon plaintiff by administering 
!I 
•t 

;; anesthesia to her and by going forward and performing the operation ., 
t upon her. 

li 

lj 14. As a result of the aforesaid assault and battery 

upon the plaintiff by the defendants, and each of them, plaintiff 

·:sustained severe trauma from the anesthesia and surgery as well 

!! as those injuries arising from the negligence of the defendants, 
., 

and each of them, as more fully set forth in Paragraph Six of 

Count I, which is incorporated herein by reference. 

15. As a result of the aforesaid assault and battery 

upon plaintiff by the defendants, and each of them, and the 

injuries resultiug as set for above, plaintiff sustained those 

damages set forth in Paragraph Seven of Count I which is 

incorporated herein by reference. 

I 

·; 



II WHEREFORE, plaintiff demands judgment against d~fendants 

!l Pugsley, Cooper, Silbersiepe, Marks, and the Fairfax Hospital 

II Association, and each of them, jointly and severally, in the sum 
II 
;; of $750,000 plus interest and costs. 

H. 

II 

!' 

.. 
I, 

WI·L~. C~·N·N=~ CALIFMO 

By . • d... 
David Povich 

By_~~~)~,~-
Charles s. Robb 
A Member of the Virginia Bar 

1000 Hill Building 
Washington, DC 

Attorneys for Plaintiff 

Plaintiff requests that this case by tried by jury. 

Charles s. Robb 
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--"iln~!:'!R i\fn1 GOO~'Ifl'.)1; · ")F· )"l::~r~:.;;,W~ •-:: 

__lo; c!efea4,aftt ~Sl!.~~ .... X--

aad fo:c' 'Ills an.ewer aDd grouftds of liefeaae to pla iati£f • • IIOt.i 

f~ Jad..-at previoaely e.Xhtbited aqains~ h~ statoe 

ac follawa• 

COUIJT I 
Medical Malpr!ctiee 

1. The a:Llegati~ ill the fi·rlft. nUIIbencl paratrrapb ~ t:ll 

ua4 pu~sUeft tho ~~pecialty of obut~tries aat!l tyJUt-eology. 

ell othere all~atloan; appearinq lD t~GrayJ:apb 2 wiLl be -deai.ad 

3 • 'l'be alle9at ioDf:l appearillg i.n paragraphs a'Uibe~ec! 3 · and 

4 will ileitha·r be adaitt.ed aor denied . emd lG'~J!'iet prOof ther,.,f 

demanded from th$ ~ atatiff. 

5. lt will be adaitt•cJ that: a »urgieal pcoaedure waa 

&ecc.plished ta,ea the ptaint.iff, as .al.l~ 111 the 6d\ aumbere 

~t par&graph will he d~lea. including ~· four $peeific 

ehar-g"s laid tc him ther•in• 

6. The allegations appeariag in paragraph 7 will be ctani~ • 

7 



(~('~ II 
.:u;sallt and ~la.St.,;y 

appear ia COltnt II will n~aither b~ nr.blittad nor denied eaa 

pa~aq-raph.,. th&y '""'ill be deni~d. 

ll. '&e allegat:ions appeariag·· in -pangra.~ 14 aad 15 vil 

1~ lt.fff.ntat.ively alteqCJ'd by this co-defendant that the plaint ff 

Jm.owled9• wttb referO'D.Co to thes~ tNlim.r'!! fa.r bsyond that ,.leg 

of knowledge and information pOSneaaed by thE ~v~raqo memb~r o 

8 

r 

I 
I 

I 



own .P~ioal eondi"t.ior.a. It ie .f\lrtber affi.rmat!vt.!ly alleged 

aa:1 Y0111Dt.ar1ly pva an informed c0ft9ent U> all t!Mtt was dOJle 

held liable to the ~la intif.f. 

tlae c1i81l!aaa1 of the MStire cot.ion for jud~ v1th c:Otli:s 

9Y. /st. Rp£!'!p >. .. , SJ,~---­
So~maa F. ~lenk~r.. eoun~el for 
~ef~Ddftft~ PUgsley 

r hereby r::ortify that a tru~ copy of th~ f.orego.i.ng ha~ 
be~n mail~. poutaq~ prepait!, to David Povich. ·r.;q. ~nd C.'harl~~ 
S. Robb. "!:vtJ., COUD!Sel. for plaf. ntiff, l:)Os) Bi.ll !3ldg. • ~~:it2!h, )• ._ ... 
and to 'fhaatu' :-. ~··c8ftlcn, ~; ·'1·, couacel tor def~dantt: ~~ :l.rfa?C 
HospitAl and Kathle'!n Marks, 2021 ~ St.l:eet. H.W ... Hashington. 
o.c • ., ith1~ Uth ~ay of ~eptoldMr 1.!'75. 



JUDGMSII'l' ORDER 

THIS CAS~ caae before the court for jury trial oa ~he Dtrit 

wadft .. day. Fehnlary 23. 1977 and all part.les, plus their eOUDae , 

were preaent aaa ready for trial. Selection of a jury panel 

gaa ucS after auaeroua challeD.9ea for eause a panel of 15 vas 

deelued lay the court acceptable. 'fhe plaiDtiff struck tlu"ee, 

a,$ did the .. -.dante, and the remaiDing nt.ne jurora ware all 

put apeD dleli' oaths to well and truly t.ry ~ issues Clrawa iD 

the ease. It was acp-"d by eourt and C01111ael tlaat two of the 

auaer would be desi911ated as alternates alace a protracted t.r 1 

was eatleipat:ed and it was further agreed that tile two alteraat a 

weald be di•als$od from tbB ea•~ just ~rLDr to ~e ~el's de­

libera~ions. 

Aft~r opening ~ta~•ment~ of cOUDS$1. ulaintiff be9an presen 

tat.ion of b•r. evidenc~ an., proof "Jbieh eoiUUJRt&d all of t:·..,bruary 

23.C'c5 and 24~ and the ocn1rt. e tOOll in rttace.,gs ca Friday, J•'ebnaary 

25tb, but ~eswae~ on thf!t morniDCJ of Pebruary 29th ":o!ith tha 

pl.a!n~1ff cCJD~inutaq pres~1ataticm of be-r. case. Thl9 plaiD~ iff 

res·ted her eas-e on t.he afternocm of ·: nhr.uary 2". # 1977. at which 

. t.iftlfl sba nuffqr.ed a volunta r.y non-su i.t a a to ;.:-a i.rfa:x Hoapit.al o 

CouDt 1. Of the Mot1.012 fot' :rudqment reqardiag Degligenc~. 

Thfl!reaft8r cO\ln'-1~1 fo"t" t:h~ tiefen,!ant.s 1'80Yed th-a court to 

strike the evidence and for tho en~ry of ~ammary Judgmen~. citi 

numerous an~ div~r.s~ g~ounde th•r.efor. ~fter a~gument of couns 

the eour.t d~ni$d tht:<t motioon .ln ~oto, to wllich action the 

tiet~ndants "'uly not-.v~ tb~ir obiectionJJ aad exeeptions .. 

1.0 



2~ and durift9 tb$ mornift9 and .:;at'ly aft•-r.-noon hours oE Ma.rch I 

197'7, end upon r·eet!nq, th~ co-- 1efendants Marka. Sf.lherat.epe 

nd ·raf.rfax B~pital '!)r.ot1ueed their evidenee ad -reeR.ed. All 

defedaa~u, by ud tht'ough eOQilsel. th~n. reeved their aot.iODa 

the cour~ denied all aaotione and indica~ad i.t.s belief t:bat iesu s 

exi.st:ed for juey :resolutiOD. 'fo the t2eaial of these ren.ewed 

court a~ counsel then undertook ~o consider the tender~d 

tnet.rueti.one and to the T'Ultnqs Of t'h• court in t.h~ qranting an 
rof.uPJiDg of tha tnfltruetion$, t'h<A aqqr!eved \)al!'ties duly aoted 

all t:he pOaAlibl• Vflr·1icta em each of thf!' t'*'•o CoUDta in t.he Mot.i 

for .Tudg18fmt, anti aft~r final arguments of counsel the case was 

During the cour~e of th~ trial one 1uro~ ~•s ~xcuned ~u. to 

llD e~rgeney anr~ pT.i.O!" to d~li.btnrat:ion, the remai.nin9 alt.2trDate 

1uror -,v-ae al~o a~C\IIi~:l. Th~ jury heqan i4!libl!rat.ion .9r.ounci 

2 t30 'P.M. on March 2. 1~77 aad returned wi~ ii:• ver.dic.t at 

'the verclict on the 1~suee 1oined in coet I of the Motion fo. 

11 



.1\ld9f88Dt, those allt&CJat:l.ons ~ealinq ·..-,it.h nr=>.qllqo:tnce and medica·l ! 
I 

·I 
ma lp~a~t lee, '48 in favor C'f •11 d4! f'~nJant~ and aga ~.nat the 

plaintiff. on the issuG~ joined in count xr of tb~ Motion for 

found in favor of tbe plai.ntiff against co-dofenc!ant Louis 0. 

Maley only aiKJ awardet:.t hat" daoaaqee o.f $75,lOO. Upon r~ipt o 

the vor:dlc:t ad upon tM IIOtil.m of c-ouJu,el 'for ao-defeadaDt ~ 

I 
I 

the jury ~..,., polled and ~'hat poll rev~aled • uaaat.ous vecodiet. 

'l'bQreapcm eounael for or. Pagsl.ey moved for aDd wa• grant!ed t.ea 

:Withf.n the allo~t.e,, time the said ("O-defu~aa~ file~ hia 

appears more :g~clfically and e14ta"C"ly fr.om t.hat dcc\1111ent wbic:b 

constitutes a paort of tbe 'teco-rd her~~- Thee~ mot ions euo be for 

unts by cOQftsel for C"o-l'!ef-e-n:iant Puq9l!ly attd hy ("OUnae\ for the 

plaintiff, t:he court chlai.ad the mot:ica.> ia toto lndicati.a9 that 

\ury.. 'I'C ~his aetion of the court, co-defent.!ant PUqttley duly 

IT A PP~RIHG TO 'm~ ("'0Ui'?T that the verdict of tb~ j'flT"Y as to 

font and ~ubstanee i11 carr4ct an·:! a-ppropriate and that a judqmen 

"Plaintiff a~ to ("ount I of the Motion for .1\Jd91n<!Dt, and that a 

::12 

I 

I 

I 
I 
I 

I 
I 

I 
i 
I 
I. 
I 
I 
i 
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IT FURTH~ APPP~~ING TO TH~ r.OURT that co-def.~n~ant Pugsley's 

nost vet'rlict motions ouq~t to be overrul~ed and denied r it is 

therefore 

.1\DJtmtmn A!TO O~OF.R"~ro that t:he verd fets of the jury ouqht to 

be, and they are h@reby, ·~~roved as to fo~ and substance and 

that jut!lpen't oapt to be, ana it is hereby, awarded the de-

tP.ndants an~ againet the nlaintiff as to Count I :of 1:.ne M«*ion 

for Judgment_ aD~ -the aitetJ~tt~e: · eonta·l~ therein, anc! it is 

further 

J\n.roDGRD ~RD ORDJf!REn that: the plain~lff OUCJh't to be, and 

is hereby, awarded judgment ln ~he amOunt of $75,~00 agaiDst e 

defendant! Louts Q~ P\l,aley onJ.Y: a·rid· tha·t': juGI9lient. QUCJbt to .be 

and it is hereby awarded in favor ··of t:be other deten&ta~s aad 

against the plaintf:f·t· on the :~a;l.:t·~~i .. 'e. ;ei&i .• <blefl' in ~o\iilt II r 
. - . - '. ' . . -· ' . 

diet ~ions ought to be, and they a~e her~by, overruled and 

denied. To all of theae actions by the court oo-defeadant Loui 

Q. PUqsley obj~ets and saves hi~ exception. 
. . 

IT 'l'H?tlf APPM~ING TO TH~ COURT that the aaid Louis Q.· Pagsl 

desired to appeal the case, and upen hie ·motion, by and ~brough 

~oun~et, that th~ nr.apare~ transcript of proceedinqs ouqht to 

be made a part of the r.qcord herein and that a suspending bond 

.in the amount of S; , 'l00 ouqht to be a pprovecl by tb e · court, unt i 

~uch tiWtes as tbe.appellate proc~duraa have been pursued and E-X' 

hauste·i in accordance w:l.th law, and upon the add.i.tional motion 

of co-defendant .PUgsley that th~ St~ 'Paul Iftauranee Colftpani~s, 

13· 



or any of it$ affiliate~, b~ app~ove~ as su~ety for aaid 

suspending bondr it is ther~fo:r.'! fuT.'ther 

AlAltTDGmD ABD ORD.,.::R :~~n that the f t led t ranscr i.pt of or.oceed-

inqs, consi~ting of five (five) ~eoarate volume~, ought to be, 

and is hereby, mada a part of th~ r13cord in this cas a 1 and it i 

further 

ADJUDQSD AND ORD;;:R"Tl'!f.t that a su.t;pending bond ought to be, an 

is hereby, set and estabt ished in the amount of $5, 1·10 and the 

st. Paul Inauranee r.ompaniea or any one of its affiliates ought to 

J~, and they are her~by, approved a9 and for surety on such 

sus~endi.ng bond pending appeal in thi'B case provided that said 

bond be poMted in aacordanc~ with taw within 15 days from.the 

ent.ry of this ,:rudgment Ord~r and that thereafter tha said Louis 

Q. PUgs ley nrocef=f~ with hi.s appeal aR l;)rovi.ded by law. 

AND THIS OllD~R IS PINAL. 
June 

,'--t:. .. .t_ 
Signed aad etttet'ed thit~~ · · · day of JMfiY 1977 

. ~- . .:,·~) lames c. c~~t..rris, Judge 
. (•1. 

/s/ Norman F. Slenker ~y _________________________________ __ 

Norman ~. Stenke~, counRel for 
defen~ant Pugsley 

DAVID . POVICR 
Affi~RFtY DANt:::LS, III 

~y /s/ David Povich 
coun$el fo~ plaintiff 

'"TUnG-:;.: 
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fs/ Thomas J. Scanlon 
'thomas J. ~canlon, counsel fo-r 
~Afendants Mark.a, Si ll)f!J:&iepe ano 
r:-~irfax Ho-apttal 

A COPY TESTE: 

J~. HOE~CJ.EB 
. .. . ... . , BY.. .·... . · .... ,.. . . ...... .. ... ~~w 

Depilty Cler 
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NOTICE OF APPEAL 

COMES NOW co-defendant Louis Q. Pugsley, by counsel, and 

notes his appeal to the Supreme court of Virginia from the 

final Judgment Order entered in this case on the lOth day of 

June 1977 and declares the following as and for his 

ASSIGNMENTS OF ERROR 

1. The verdict of the jury and Judgment thereon is con-

trary to the law and the evidence and ~ught to be set aside. 

2. The verdict of the jury and Judgment of the Court is 

without evidence, credible or otherwise, to support 'it or to 

support the amount of such verdict as wel·l a;nd it is therefore 

against the weight of the evidence. 

3. The judgment entered and the verdict of the jury is 

improper and excessive on its face and shows to have been the 

result of a misconception or misapprehension regarding ~he 

application of the law under the evidence adduced and the 

amount of the verdict, as well as ·the fact of verdict itself, 

resulted from corruption or misconstruction of the issues in 

the case upon which the jury was to deliberate and render a 

verdict. The verdict is excessive, also, since it bears 

li no relationship to the injuries sustained by the plaintiff 

and little, if any, reasonable relationship as proximately and 

directly causing the injuries and damages award~d under the 

nature and extent of the evidence and proof adduced at trial. 

4. The verdict of the jury ought to be set aside and 

judgment N.O.V. rendered in favor of this co-defendant since 

16 



the verdict rendered as to other defendants in the·case, when 

qualitatively analyzed with respect to the verdict against 

this co-defendant shows on its face that it is contradictory 

and was the result of improper construction or consideration 

by the jury. 

5. The court erred ih f~ing to grant this co-defendant' 

Motion to Set Aside the Verdict and/or award this co-defendant 

judgment N.o.v. or, in the alternative, award a new trial. 

6. The verdict of the jury ought to be set aside as 

hereinabove mentioned, in view of the foliowing specif'ic er,:ors 

committed during the course of the trial with reference to 

the admissibility of evidence and the granting of instructions 

tendered by the parties, as follows: 

a) The court erred in sUbmitting to the jury for reso­

lution any.issue at all on count II in the Motion for J\ldgment~ 

that concerning "Battery". 

b) The court erred in admitting into evidence plaintiff'. 

Exhibit #2, the financial records and bills of hospital con­

finement, bills from Fairfax Medical Consultants, in the 

absence of any evidence proximately or directly relating those .. 

bills to· any battery committed by this co-defendant. These 

bills should not have been admitted on the additional ground 

that they, on their face, show charges for the original electiv 

procedure, pulmonary embolism, intracranial bleeding and other 

complications and maladies for which no claims were made by the 

plaintiff in the suit and which were specifically excluded by 
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her counsel during the course of trial and in his summation. 

c) Plaintiff's Exhibits 4, 5 and 6 were erroneously 

admitted into evidence since they did not meet the legal criteria 

established by the Supreme Court of Virginia as recoverable 

damages proximately and directly related to any battery by 

this co-defendant. 

d) Plaintiff's Exhibit #7 should not have been admitted 

into evidence, and it was error so to do, since there was no 

evidence or insufficient evidence proximately and directly tying 

those damages to any conduct of this co-defendant. 

e) The court erred in granting plaintiffS Instructions 

2, 3 and 7, those having reference to the issue of battery, 

!: ;·;since there was no evidence to support such issue and indeed 

plaintiff's evidence negated the existence of such issue. 

f) The court committed error in submitting the issue 

of abandonment to the jury and in granting plaintiff's Instruc-

tion No. 8 since there was no evidence adduced supportive of that 

issue. 

g) The court committed reversible error in granting 

. plaintiff's Instruction No. 14 with regard to damages in that 

there was no evidence to support the various numbered paragraphs 

in said instruction. 

As to each and all of the errors herein complained of and 

assigned, this co-defendant duly noted and saved his objection 

and exception in the manner and form prescribed by law. 

Signed this 21st day of June 1977. 
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S'SJ, BRAND. T, J7n k;L 
B· ·~4-~~~ 

ililian F"' Sl~)ter, counsel for 
defendant.Pugsiey' 

CERTIFICATE 

I hereby certify that a true copy.of the foregoing·Notice 

of Appeal and Assignments of Error has been mailed, postage 

prepaid, to D~vid Povich, Esq., counsel for plaintiff, 1000. 

Hill Building, washington, D. c. and to Thomas Scanlon, Esq. 
. ~ 

m . ' 
counsel for co-defendants.,I\Silbersiepe

1 
and Fairfax _Hospital, 

2021 K Street, N. w., washington, D. c. 20006, this 21st day of 

June 1977. 

19 



JURY. INST·RUCTION NO~ I 

When a nurse anesthetis;t administers .an an~st:hesi~ 

or drug intravenously without the authorization from 1::.11.~· 
¢. 

·patient., the act is an :a •satii:ie ·elf& battery. 

C. f .. Lane v, United Stat.es., 225. F.Supp. 850 (E.D.Va., 1964). 

20 



JURY INSTRUCT.! ON NQ. oZ 

Wben a s.:urgeon performs an operation wit~.ou~-
. ·; . -~·., .. :-:,., · ... ·.· .: 

authori·zat,~qn from his patient, the act 1~ ·-an ~-i'f(!i"'·~·le · 

Lane v. United St~!-:9.~, 225 E'.S.uplj• ·850 (ILD,Va., 19611) • 
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A battery i.s. defined ap the slightest '1iouching 

of a person., if done in an unlawful or unauthorized 

man·n,er. •. 

C.f. Virginia \Ju.r.y Ins·trnctions, §46.01. 

22 
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JURY INS'l'RUCTIONS NO.. 1 

Every person has a right to complete and perfect 

immunity from unlawful assault and battery, and complete 

protection against any violence whatever, whether p~rceptible 

injury results from it or not. And if you believe from a 

preponderance of the evidence that the defendants committed 

an unjustifiable and unlawful battery upon the plaintiff 

as defined in the other instructions of the Court, then 

you shall return your verdict in favor of the plaintiff. 

Virginia Jury Instructions, §46.02. 
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JURY INS'I.';RUC.TION NO. 8 

It was the duty of the defendant surgeon to 

continue his services to the plaintiff as ~ong as they 

were necessary and continue thrbughou~ his tre~tmeni; O·f 

the plaintiff. 

24 



JURY INSTRUCTION No./zl 

If from the evidence and the other instructions 

of the Court you find your verdict in favor of the plaintiff, 

then in assessing the damages to which she is entitled you 

may take into consideration any of the following which you 

believe from the evidence to have resulted from the conduct 

of the defendants: 

1. Any bod~ly injuries sustained .and the extent 

and duration thereof; -
. 2. Any effect·of any such injuries upon her 

health according to its degree and probable duration; 

3. Any physical pain and men·tal anguish suffered 

by her in the past,) G,nd any which may be reasonably ~?fpected 
to be suffered by her in the future:]~ 

· 4. Any disfigurement~r deformi_;i} resulting 

to her and any humiliation or embarrassment associated 

herewith; 

5. Any inconvenience and discomfort caused in 

the past and any \-lhich will probably be caused in the future; 

6. Any doctors, hospita~, nursing and medical 

expenses incurred in the past and any that ~ay reasonably 

be expected to occur in the future; 

7. Any loss of earnings in the past by reason 

of being unable to \vork at his calling; 
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• 

8. Any loss of earnings and/or lessening of 

capacity she may reasonably be expected to sustain 

and from these as proven by the evidence your verdict 

should be for such sum as will fully and fa~y compensate 

the plaintiff for the damages sustained by ~ as a result 

of the negligence.~ot to exceed the sum sued for in the 

Motion for Judgm:~ 

Virginia Jury Instructions, Sec. 23.01. 
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.-------------------··~·-------
13 

1 All right. Would you state your full name and 

2 address. please? 

3 A My name is Phyllis -Privette. 

4 Q That's not loud enough. 

5 A My name is phyllis Privette. And my address is 

6 3908 Annandale Road, and I live in Annandale, Virginia. 

7 . Q That's still not loud enough • 

8 A I live in Annandale, :Virginia. 

9 Q All right. Maybe if you pulled it a little bit 

10 closer to you. 

11 A Annandale? 

12 Q Yes. 

13 How old are you? 

14 A I am forty-four. 

15 Q And your family status? Are you married or divorce ? 

16 A I am divorced. 

17 Q Do you have any children? 

18 A Two. 

19 Q Mrs. Privette~ when did you first come to the 

20 Virginia area? 

21 A 

22 Q 

A 

In February of 1968. 

Have you lived here essentially from that time on? 

Yes. I lived in the same house. 

DEO REPORTING 
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1 Q Is it correct that you·are a registered nurse? 

2 A I am. 

Q In the State of Virginia? 

4 A I am. 

5 Q Where did you obtain your training and your 

6 license? 

7 A The University of Alabama is the naJJle of the school 

8 now. At that time it was Jefferson Hillman Hospital. But 

9 it has been all put together and is now the University of 

10 Alabama. t obtained it in 1953 in Alabama, Birudngham, 

11 Alabama. 

12 Q You were registered at that time in Alabama? 

13 A I '~as. 

14 Q Now, I will come back to your training as a nurse 

15 and your nursing experience, but I want to get, if I could, 

16 some ttme before the luncheon recess the matter of your 

17 first admission to Fairfax Hospital in May of 1970; is that 

18 correct? 

}!) A The surgery that I had for the hysterectomy was 

20 in May of 1970. 

21 Q 

22 A 

2!1 

Yes. W11o performed that operation? 

Dr. Martel. 

Do you know his first name? 

DEO REPORTING 
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1 Q Now, did there come a time in which.that was 

2 scheduled? 

3 A There did. 

4 Q When was that? 

5 A Well, when I left his office at this -- this time 

6 in June when I was in his office, and it w•s discussed that 

7 I needed to have surgery. I told him that I would like to 

B have another doctor present which was Dr. Allan Hall. And 

9 ·it wasn't that I didn't have confidence in him, because if 

10 I had not had confidence in him, I would not have been going 

11 to him. But Dr. Hall was a sur~eon, and I was very 

12 apprehensive. I had been havinR this bleeding since fall of 

13 1973. It was a nuisance to say the least~ And so I wanted 

14 a surgeon present. 

15 And as I stated before. Dr. Hall had done surgery 

16 on me. And l. 1ust wanted nothing taken out that didn't. need 

17 to be, nor did I want anything put in that was not necessary. 

18 Dr. Pugsley is a GYN doctor. And so he knows GYN. But I 

1!> wanted a surgeon nresent. And 90 we discussed this. I went 

20 out and made an a~poincment with his secretary for surgery. 

21 ~fuose? 

22 A Dr. Pugsley. Upon leavin~ his office, I made an 

2:1 appointment for surgery. His receptionist made the appointmer t, 

DEO REPORTING 
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1 called the hospital and made the appoin~ent and gave me the 

2 date. And I went to my employer. 

a Q \1hat was the date? 

4 A This was in June. 

;, Q When was the date for the surgery you were given? 

6 A Sometfme in July. I went to my employer who 

7 happ~ns to be Dr. William Amos, and I told him that surgery 

s had been scheduled. And he said that it was --· 

tiR. SCANLON: (Interposing) Objection. 

10 THE COURT: Sustained. 

11 BY MR. POVICH: 

12 You can't say what he said. You had to reschedule 

13 the operation? 

14 A I had to reschedule the operation, because it was 

15 not convenient at that time. And it was -- after all, 1 had 

16 been bleedin~ since early fall. So, it was considered as 

17 beinr. an elective. 

18 Q Elective? ~fuat was elective? 

lH A Elective surgery to be done. So, our vacation 

20 came up in August. And it would be for a period of two 

21 weeks, so I could have it done then. And I would be well and 

22 able to go back to work when we came back from vacation. 

2:1 So, I called his office and told him that we would 

DEO REPORTING 
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1 have to reschedule it. And in the meantime, I called -- I 

2 called Dr. Hall's office because what. I-- what I was unable 

3 to say while --

4 Q (Interposine) You can't say what he told you. 

5 A Not what he told me. All right. I told him when 

6 I made my first visit with him that I wanted him present 

7 when I had surgery. I wanted him present if anything had 

8 to happen. This was in early .fall of 1973. 

9 . 0 Right. 

10 A He made no response. 

11 Then when I called Dr. 'Pugsley's receptionist, 

12 told her when we could set up surgery again, and she told me 

13 the boo~s were o~ened for them. So, I called Dr. Hall(s 

14 receptionist and told her that I was scheduling surgery for 

15 sometime in August, and I wanted to make .sure that Dr. Hall 

16 was going to be there, would not be on vacation or the like. 

17 The books were open at Fairfax Hospital for surgery. 

18 The appointment was made £or me to go in the hospital on the 

19 14th day of August and to have surgery on the 15th day of 

20 August. I knew this approximately three weeks ahead of time. 

21 And I again called Dr~ Hall's office and spoke 

22 1i7ith his receptionist to find 'out: the time, told her the 

2!J time that I was having surgery II and. to ·Dl4ke sure that he knew 

DEO REPORTING 
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about it. So, I did not hear from her. And so two days 

later I called her again. And she assured me all 

~. SLENKER: (Interposing) Objection, Your Honor. 
.. ·. 

THE COURT: Sustained. 

'111E WITNESS: All right. I called her two ·weeks 

later. I called her two days later, I mean, and 

BY tm. POVICH: 

Q (Inte.rposing) After you did that. what did you 

do? 

A After I did that? 

Q TNhat was the purpose of calling two days later? 

A Because I had not heard from her to have -- to see 

that it was all right with his schedule. 

~ So, you called her back? 

A So I called her back two days later. 

Q After that call, did you then.--

A (Interposing) It was all right. 

Q Then you went and did what? 

A ! scheduled surgery at Fairfax Uospital through 

Dr. Pugsley's office. 

Q For what day? 

A I was to go in on the 14th, and I was to have 

surgery on the 15th. 

DEO REPORTING 
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1 Q Now, did you --

2 A (Interposing) Of August. 

Q Dirl you then ap.ain meet with Dr. Pugsley? 

4 A Yes. About a week before surgery, I realized that 

5 I had some venereal warts. Anrl since 1 was going to be under 

6 anesthesia, I wanted to find out if. it would be all right 

7 to have them taken care of at the same time. 

8 Q Okay. Are these on the exterior of the vaginal, 

9 rectum area? 

10 A They're on.the rectal area, and they're like little 

11 tags of skin. 

12 Q Okay. This norrJally would be done preoperatively, 

-13 but while you were in the operating room before the. other 

14 operation was performed? 

15 A I dnn't really know. 

16 But it was done during the course of anesthesia 

17 for that operation? 

18 A ~ell, since I was under anesthesia and it would 

19 not be hard, I wanted to find out if it could be done. 

20 Did you have any otlter discussion with Dr. Pugsley 

21 one week before? 

22 A I told hiM at that time that I had set it up with 

2:1 Dr. Hall, and Dr. Hall would. be available. 

DEO R~POR,TING 
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1 Q Did Dr. Pugsley say anything about it? 

2 A I don't recall that he said anything. 

3 Then what was the next thing that occurred? Did 

4 you discuss ~~e operation itself, what he was going to do, 

5 other than you wanted him to do the venereal warts'and that 

6 you told him about Dr. Hall? 

7 A No. I don't recall that there was any discussion. 

8 Q ~1hat was the next thin~ that occurred? 

9 A I was admitted to the hospital on the 14th day of 

10 August, and had the urinalysis, the blood work and the X-ray 

11 that was done for admission. And I l-Yent to my room. 

12 Q No""Y7, I don' t '\-tant to ask you at this time about 

13 the conversations that you had with respect to whether Dr. 

14 Uall was there or not. ~\fe will pass over that for the 

15 moment, because I would like to put Dr. Murphy on the stand. 

16 But did there come a tfme then on the morning of the 15th 

17 when you were taken to the operating room? 

18 A I beg your pardon? 

]!) n Dirt there come a time on the nnrninr, of the 15th 

20 wl1en you were taken to the operating room? 

21 A 

22 

A 

Yes, I was taken to the operating room on the 15th. 

Then were you st1bsequently operated on? 

I waR. 
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1 Honor? I'm no different than my patients. In the last 

2 thirty-six hours, I've come dotm with an acute throat and 

a cold and laryn~itis. ~o if there ts any question that's 

t not clear, please feel free to ask me again. 

THE crnmT: All riRht. I told the jury that if 

6 they don't un~erstand the answers of the witness or counsel, 

7 just to put up their hand to let us know. Thank you. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

~tlhereupon , 

DR. CHRISTOPHER J. MURPHY, JR. 

was called as a witness on behalf of the plaintiff, and 

having been previously duly sworn, was examined and testified 

as follows: 

DIRECT EXAlfiNATION 

BY MR • POVICH: 

0. Doctor, would you try to speak the best you can 

so that we can hear you back h~re? 

full name and address? 

Will you state your 

A Christopher J. Hurphy, Jr. 

Q Where do you live, Dr. 11urphy? 

A I live in Falls Church. 

Q How old are you? 

A Do you really want that answer? I was born in 

1908, October. 
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1 Q Are you a physician licensed to practice medicine 

2 in Virginia? 

3 A Vir~inia and Washin~ton, D. C. 

Q lfoitld you, without being too modest, tell the 

5 Court, please, and ladies and p:entlemen of the jury your 

6 medical education and where yon are licensed to practice? 

7 A I at'l licensed to practice in Virginia and Washingtot • 

8 D. C. I was a l~ashingtonian. 

9 I am a fellow of the American College of Surgeons, 

10 a fellow of the American Colle~e of OB-GYN. I belonged to 

11 many of the societies, South Atlantic, Southeastern, all the 

12 OB-GYrl Societies. I am past pr~sident of the Virginia 

13 OB-GYN Society. I'm past president of the Alexandria 

14 Medical Society and the Alexandria Mental Health Association. 

15 I'm on many connnittees. I happen to be now 

16 appointed by the State on a vol1.mtary basis to -- when ~"l.ere 

17 is a law suit, the Virginia OB-GYN Society asks certain 

18 physicians to advise the -plaintiff's attorney and the 

10 plaintiff. I'~ on that. 

20 Anrl I'm also on the l1a.ternal Child l-lelfare Board 

21 at the State level representinr, Virginia OB-GYN now going 

22 around and evaluatinr, all the hospitals in this area, which 

2:-1 is Loudoun, Prince !;eorge, Alexandria, Arlington and 'Fairfax, 
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1 as to the care of obstetrical practice and pediatrics. 

2 Q ~·n1ere did you go to Medical school? 

A Local, Geor~e Wa.shin~ton. 

4 Q You are licensed tCJ practice in Virginia and in 

5 the District o€ Columbia? 

6 A Yes. 

7 MR. POVIC!I: Your 'tonor, I offer him as an expert 

8 OB-GYN in order to p,ive an opinion as to the standard of 

9 care practiced by OB-GYNs in this cofflmUnity. 

10 TIII~ COURT: Do either. counsel l>.Tish to question 

11 his qualifications at this point? 

12 MR. SLENKER: Not at this point, Your Honor. 

13 TilE COURT: Hr. Scanlon? 

14 -r-m.. SCANLON: No. 

15 THF: COURT: Proceed. 

1G llY HR.. POVICU: 

17 noctor, did there come a time in which you w.ere 

18 asked to review a case involvinp, the care and treatment 

19 rendered to rhyllis Privett~? 

20 A Ves. 

21 In connection with your revie"t-t of the ~atter, 

22 did you inquire anrt ,,.,er~ you shown records concerninp. the 

28 hysterectomy which was perfonned on her in May of 1970 in 
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1 (The medical records 

previously identified as 

3 Plaintiff's Exhibit No. 1-A 

4 l-tere received ln evidenq~.) 

BY ~m. POVICH: 

Q Doctor, I show you what has been t.11arked as 

7 Plaintiff's l~xhibit 1-A. I show you specifically the 

8 operative notes in connection l·tith that operation and ask 

l~hether or not that was the operative note that was 

10 dictated with respect to the operation performed by Dr. 

11 John Hartel, in ~·tay of 1970, in Fairfax Hospital for the 

12 hysterectomy. 

13 A Leon ~~artel. Yes, I reviewed his record. And I 

14 read Dr. Martel's and the pathology diagnosis which confirms 

15 it. 

16 n Let me ask you this. Is there anything remarkable 

17 with respect to the operation that was performed by Dr .• 

18 Pugsley in August of 197!~ insofar as that 1970 hysterectomy 

lH 

20 A 1.~ull, the one t~li"!l~ on the ltysterectomy that Dr. 

21 ~tar tel mi~d you. I'm talking about friends of mine. Dr. 

22 :1artel did ~ very complete record here . He took the uterus 

2:J out and did not take the ovaries. And he mentioned at that 
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1 do it. And the main reason why we do that is because we 

2 get into a lot of adhesions and can't find the ureter. At 

:-1 least you can put your hand down under the adhestions and 

4 feel that catheter. t~ow, you know where the ureter is. 

5 Otherwise, it's a mass of tissue. Then you can disect the ·ov ry 

6 and all after that. 

7 So, the standard procedure is in the area if you 

8 read the previous note and with that amount of adhesions, 

9 you would have a urologist put in the IVP and put in \lretal 

10 catheters. 

11 BY MR. POVICH: 

12 Now, Doctor, in this ease, you h~ve also been 

13 shown, I believe, a postoperative IVP or intravenous pyelogr 

14 is that correct? 

15 A Yes. 

16 Q ·I show you in the record what is .called an 

17 intravenous pyelogram which was done on August 19, 1974, 

18 and advise you that that would have been four days post-

19 operative. Assuming that that pyeloP,rarn, Doctor, had been 

20 done postoperatively instead of postoperatively and that 

21 in fact there had been an IVP done beforehand, what would 

22 those findings of that pyelogram indicate to you? 

A This intravenous pyelogram here states there is 
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1 a nonfunctioning right kidney. 

2 All right. That would h:tve 'llerted you then 

a A (Inte~osin~) That wnulrt ha.ve alerted us to be 

4 more careful with the right ureter because we don't want.to 

5 cut it and lose two kidneys on a ~atient. So, you would 

6 be more alerted and have a ~reat tendency to put a uretal 

7 catheter in. 

8 Q Is it your testimony then or can you give-us your 

9 opinion then as to what the standard of care would be where 

10 you had done an IVP preoperatively as to how you would 

11 perform the operation postoperation? 

12 A I feel the operation ~uld be performed in the 

13 same way except the uretal catheter would have been put 

14 into the ureter. I mean I can't explain against technique 

15 or anything else except for the fact knowin~ you are going 

1G to rtm into adhestions you sho,1ld have a uretal catheter 

17 in there, particularly when a ~atient has p.ot a kidney 

JH already lost. 

19 Q Doctor, if you hav~ vour catheters in at the time 

20 of the operation, what assistance is that to you in order 

21 to determine whether or not there has been any injury to 

22 the ureter durinp: the course of the operation? 

A I cton't think the catheter would necessarily 
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1 show us injury that we would do in an oper4tive procedure. 

2 But we are takinR steps to prevent do in~ damage. 

Q I see. 

4 If there was some question, Doctor, as to whether 

5 or not the ureters had been injured during the course of the 

6 operation, what wotud be the standard practice to check out 

7 kidney fUnction postoperatively? 

8 A He would foll~w up with an IVP and find out 

9 whether we had a leaking from the ureter into the 

10 peritoneal cavity or into the vaginal cuff. 

11 MR. POVICH: I have no further questions. 

12 THE COURT : Mr. Slenker . 

13 CROSS EXAMINATION 

14 BY l1R. SLENKER: 

15 Q Doctor, do you have the IVP reading there for 

16 the 19th of August? 

17 

18 

19 

20 

21 

22 

A Yes. 

Q Have you got that rif!ht in front of you? 

A Yeah. 

All ri~bt. ThiR paragraph ri~ht here where it 

says, "Infusion of Renogr.afin 60" which is the dye which 

is used, would you read what Dr. Berger said with reference 

to the left kidney? 
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1 On that same basis, a lot of times we do not find 

2 a fistula to fi.ve, six, seven, or ei~ht days postop when a 

a patient_is complaininr. of urine.coming through the vagina. 

4 Q Yes, sir. 

5 A So, you don't find it ~diately. 

6 Q As a matter of fact, do you know in this case 

7 how long it was after the surgery that there was .first found 

8 the leakage of urine throu~h the vagtna? 

A No, I couldn • t answer that truthfully. 

10 Q Did you ever look at the records to ascertain that? 

11 A Yes, I did, but I have forgotten. I don't know 

12 whether it was eight days or what. I could look it up in 

13 ·the record, hut I really couldn't answer you truthfully. 

14 Q A fistula normally .takes a min~um· of five dar,s, 

15 does it not, to form? 

1G A ~enerally five to fourteen days. 

17 Q ~o, the surgery we are talking about here was 

18 done on the 15th of Au~ust. Here on the 19th of August, 

19 the radiolo~ist within four days reports nothing wrong with 

20 the left ureter; isn't tn~t correct? 

21 A That's right. 

22 Q Now, as a matter of fact. Dr. Murphy, ·an IVP will 

2:1 simply sho't¥ you, will it not, .where the structures are and 
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1 THE COURT: Overruled. He can answer it. 

') 
IJ A All I can say is that the chances of complications 

3 would have been percentagewise -- I can't give you the 

4 percent -- decreased. But that doesn't mean that without 

5 the catheters, he wouldn't have run into the same trOuble. 

6 BY l1R. SLENKER: 

7 Q You can have the same trouble that you perceive 

8 was encountered here even with the IVP and even with 

9 catheters in ureters? 

10 A But decreased instance. 

11 Q Decreased instance of it. 

12 Do you know what the percent is in the literature 

13 or if there is a percentage or if it's published? 

14 A No. I really couldn't answer that per ae because, 

15 agatn, it varies upon the type of pelvis you've got, if you 

1G have got a carcinoma or you have got some congenital defect. 

17 Those things you can't see until you get in. But most of 

18 us are going to run someday into some complication when y()u 

ur do enough surgery. If you have no complications, you are 

20 not doing enough surgery. 1 don't mean percentage. I mean 

21 the more experience you have, the better you should be in 

handling the case. 22 

2:3 Q Can you tell the Court and members of the jury if 
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1 Q All right, sir. 

2 You don't find anythine in Dr. Pugsley's records, 

3 do you, Doctor, to indicate indeed he didn't give total 

i attention and caution to this procedure? 

5 MR. POVICH: Objection, Your Honor. I believe 

(j he's testified as to the fact he felt there was no lack of 

7 attention and caution, and what he didn't do preoperatively 

8 and operatively --

TilE COURT: (Interposing) Are you asking him 

10 within the standard of care? 

11 BY 'MR.. SLENKER: 

12 Q Within the standard of care, you certainly don't 

13 indicate that Dr. Pugsley did anything other than give tQtal 

14 tfme and attention to the operation he performed, do you? 

15 l~. POVICH: Objection. 

16 TilE COURT: Go ahead. You can answer. 

17 A I think he was sincere, and I think he did what 

18 he thought was best. 

19 BY rm. SLENKER.: 

20 Q '~as it within the standard? 

21 A ~'Ti thin the standard except for the fact of placing 

22 uretal catheters. 

2:3 Q Can you tell the members of the jury this 
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1 complication would not· haVe occurred if the catheter was in 

2 place? 

3 A I think the percentage would go very high. Eighty 

4 percent chance of not occurring. 

5 Can you say it would not have occurred? 

6 A No, I can't. 

7 Q Nobody can say that? 

8 A Nobody. The ~n up there (indicating) • 

Q He may know about it. 

10 A Yeah. 

11 Q But not doctors? 

12 A No. 

13 As a matter of fact, Dr. l1Urphy, is there a risk 

14 involved in doing the IVP prior to a procedure of this type? 

15 A There is a risk to doing any procedure. There is 

16 a risk to doing X-ray of pelvises. There is- a risk in 

17 giving IVPs. There is always a percentage of risk in every 

18 procedure. An IVP is not without -- I mean if a patient was 

19 allergic, they try to skin test them to the dye that was used. 

20 But there is no procedure in medicine today that we can 

21 guarantee that there's not a risk. 

22 Q Is there a risk involved in the insertion of the 

2:1 catheters in the ureters? 
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1 A Yes. 

2 RECROSS EXA:~NATIQN 

3 BY ~fR. SLENKER: 

4 Q Dr. ~urp hy, I thought I understood you to say 

5 that one of the reasons that catheter was within the standard 

6 in 1974 was because of the condition of endometriosis that 

7 Dr. Pugsley. knew about prior to his surgery? 

8 A Yes. But I did state, I think at that ti~, that 

9 we had Dr. ttartel' s report showing that wnen he did the 

10 hysterectomy, ~hat the ovaries were bound down in adhesions. 

11 And therefore, the second man going in knows he's got a 

12 potent~al of running into other complications. And that is 

13 why you were to insert the uretal catheter, just to make 

14 it easier on yourself and be able to find it. 

15 Q Does the presence of endometriosis lead you to 

16 conclude and say that the standard of care would require 

17 the catheters in '74 When Dr. Pugsley did his procedure? 

18 A I would say, and I think I gave you a figure 

19 about fifty percent of the men would do it. 

20 Q I see. 

21 No~. Dr. ~mrtel's diagnosis and the reason why he 

22 decided to do his exploratory laparotomy was the diagnosis 

23 of endometriosis, wasn't it? 
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1 Yes. 

2 Q Should he not therefore have used the catheters? 

3 A No. 

4 Q· 'Why not? 

5 A Because you don't have that much involvement. 

6 You can get into tissue that has never been operated on 

7 before. But once it 1 s been operated on, you have got scar 

8 tissue you are dealing ~ith. Here he is going in her the 

9 first time. I have a question here whether -- and I think 

10 I told you that some men would have removed the ovaries at· 

11 the first operation. Others wouldn't. 

12 Q Some would have? 

13 A SOtUe would, yes • 

14 .Q Even without the catheters in the ureter? 

15 A Because ~· long as the ovaries are there, you are 

16 still going to produce estrogen hormone whiCh stimulates your 

17 endometriosis • 

18 Q All right. Had Dr. Martel chosen to remove the 

19 ovaries at the time of the first operation, he would be 

20 doing tltat without the catheters being in the ureter? 

21 A I dorlt think he needed the catheters at that time. 

22 Q Would there be greater risk, or were those ureters 

2:3 a greater risk at the time of his operation when he 1 s taking 
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1 out the uterus than at the time that Dr. PUgsley did his 

2 procedure in 1974? 

3 A Greater with the second operation. Every time 

4 that you go into an abdomen, you have more adhesions and 

5 more chances of complications. 

6 Q When you do the total abdominal hysterectomy 

7 and remove the uterus, aren't you disecting out the uterus 

8 and all of its component parts which takes you down.to the 

9 lower part of the abdomen to the cervix? You have to diaect 

10 out the cervis at the same time, don't you? 

11 A Yeah. But the bladder is off of there, too. 

12 Q __ But in stripping the bladder and in stripping 

13 the tissue to get the uterus out, you are in much closer 

14 proximity to the ureter in the lower part of the pelvis 

15 than Dr. Pugsley ever was? 

16 A No, not necessarily so because he's got adhesions. 

17 It's botmd down and you have got other tissues involved there 

18 Q· In the total abdominal hysterectomy, you remove 

19 the uterus and the cervix? 

20 A 

21 

22 

And portions of the tubes. 

MR.. SLENKER: Okay. 

I think that's all. 

ntE COURT: Mr. Scat.'\lon? 
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1 Q Would you, Dr. Straueh, give your educational 

2 background? 

3 A I attended Dartmouth College. I graduated in 

4 1965 from the Johns Hopkins Medical School. I did an 

5 internship and ~o years of residency in internal medicine 

6 at Yale University School of Medicine. I did a felloWship 

7 in nephrology, which is kidney disease, at the Yale 

8 University School of Medicine. I spat two years as.a 

9 fellow at the National Institute of Health. I spent two 

10 years on the full-time faculty at Yale Medical School. And 

11 I began private practice in this area about three and a hail 

12 years •so .. 
13 Q 

14 A 

15 Q 

Hi A 

17 Q 

18 

1!) A 

Are you licensed to practice medicine·· in Virginia? 

Yes. 

And any other jurisdictions? 

Washington, D. C. and Maryland. 

And Maryland. 

Are you a member of any society? 

I am a member of the Fairfax County Medical 

20 Society, the Virginia Medical Society, and the American 

21 Society of Nephrology. 

22 

A 

Doctor, do you have hospital privileRes? 

I have hospital priv.ileges at Fairfax Hospital. 
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1 Arlington Hospital, and Commonwealth Doctors Hospital and 

2 Northern Virginia Doctors Hospital. 

MR. POVICH: Your Honor, I submit that he is an 

4 expert to testify and give his opinion on the matter of 

5 nephrology and with respect to hia care and t~•atment in 

6 this caae of Phyllis Privette. 

7 ~IR. SLENKER: I think he is well qualified in 

8 his field of nephrology_but certainly not in OB-GYN. 

9 MR. SCANLON: I agree with Mr. Slenker. 

10 TFm COURT: Okay. Proceed, sir. 

11 BY MR.. POVICH: 

12 Q Did there come a time, Dr. S~aueh, when you 

13 concerned yourself or were concerned with the care and 

14 treatment of Phyllis Privette? 

15 A I saw Mrs. Privette in consultation on August 19, 

16 1974. 

17 Q August 19, 1974. 

18 Where was it? 

19 A At Fairfax Hospital. 

20 Q Do you know why you were called in? 

21 A I was called in because of a presumptive 

22 diagnosis of kidney failure. 

MR. SLENKER: Of what? 
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1 THE WITNESS: Kidney failure • 

2 BY l-fR. POVIctt: 

3 Q At that time, were you practicing at Fairfax· 

4 Hospital? 

5 A Yes. 

6 Q You had been broup;ht in there as a consultant 

7 to diagnc;·ae l~s. Privette for her kidney failure? 

8 A Yes. 

9 Q What is it? You say you are a nephrologist? 

10 What is a nephrologist? 

11 A A nephrologist is an intern who is. trained in the 

12 specia~ty ~f kidney diseases. Those are situations tn which . . 

13 the kidneys either have a medical problem within them or 

14 some problem in function. 

15 Q At the time you were called in, .did you have an 

16 opportunity at that time to review her chart and examine 

17 Mrs. Privette? 

18 A I reviewed her chart and examined her. 

19 Q What state was she in? 

20 A She was in the intensive care unit seriously ill 

21 at that point. 

22 Q What was the cause of her.illness as far as you 

2:3 could determine? 

DEO REPORTING. 
931-3434 'r·. lti 



..------------- -------··-----------··--

99 

1 A It was complicated. She had three major features 

2 at that point. She was recovering from gynecological surgery 

3 She had a pulmonary embolism, and she had renal failure as 

4 documented by blood tests. 

5 Q This was as o·f the 19th? 

6 A Correct. 

7 Q Is it fair to say that you essentially took over 

8 the management of her e~se? 

9 A I did not take it over on a full-time basis at 

10 that time •. I participated to a very major degree and later 

11 became the attending physician of record. 

12 t.fuen did you take over the full-t-ime management 

13 of her case? 

14 

15 

A 

Q 

Gradually over the ten days after the consultation. 

Tell me, what did you do after you first became.-

16 involved an the 19th? 

17 A After discussing the case with the attending 

18 physician, we initiated several diagnostic studies. 

19 fl 

20 A 

21 were not 

22 Q 

A 

Designed to do what? 

Designed to elucidate the reason that the kidneys 

functioning. 

Were you able to do that? 
:~t· 

Not on the 19th. 
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1 Q Tell me what you did. 

2 A On the 19th, the first day, it was a renal scan 

3 in which radioactive dyeis injected to determine whether 

4 blood is flowing to the kidneys. The interpreta~ion of ~at 

5 study was that there was no blood flow or insignificant blood 

6 flow to the right kidney and aormal blood flow to the left 

7 kidney. 

8 That was a confustng result compatible with either 

9 an absent left kidney or a kidney -- a left kidney to which 

10 the blood flow had been interrupted -- I'm sorry -- to the 

11 right kidney, or a left kidney that either was functioning 

12 normally or had some acute problem with it. .... . . 

13 On the basis of that, we went on to the next 

14 study which is an intravenous pyelogram, which is a stand~rd 

15 kind of kidney X-ray, where dye is injected and X-ray picture 

16 are taken of the kidneys. And again, there was no evidence 

17 of a right kidney either bein~ present or at least functional 

18 The left kidney was present but picked up dye very poorly 

19 so that you could barely see it, and you could barely see 

20 the ureter or the tube leadin~ down fro~ the kidney to the 

21 bladder. This is consistent just simply with very poor 

22 kidney function. 

23 Q So, there was some' question as to the function 
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1 at all of the right kidney and a subnormal functioning of 

2 the left kidney? 

3 A Correct. 

4 Q What did you find then? 

5 A I was concerned about three or four diagnostic 

6 possibilities at that point. And one of them that concerned 

7 me was an obstructive process in which the kidney on the 

8 left side perhaps was f~ctioning normally, but the urine 

n being formed in the kidney couldn • t get out. And after that 

10 goes on for several days, the kidney itself will stop 

11 functioning norAally because of back-up pressure. 

12 And on that basis, I suggested and finally 

13 requested that a urologist be called in on the case to 

14 consider urological kinds of tests to either rule in or 

15 rule out an obstructive type of process. 

16 Q And obstruction to the ureter? 

17 A Correct. 

18 Q ~1hat problem did that cause? Why did that have 

19 to be resolved? 

20 A An obstruction to the kidney associated with 

21 kidney failure is producinR the kidney failure which is a 

22 very major metabolic disarray for anybody to take. 

28 Q Was it particularly important in this case 
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1 because she appeared to have only ·one kidney functioning? 

2 A At this point, we didn't know whether she had 

3 one ki~ey or two kidneys. Certainly, with a slngle kidney, 

4 it becomes even more important to determine whether 

5 obstruction is present or not. 

(j Q Did you do any other studies before the urologist 

7 was called in? 

8 A There were some blood studies and some urine 

D studies. Ancl they were not really helpful in elucidating 

10 the specific diagnosis other than being consistent with 

11 the fact that the kidneys were not properly functioning. 

12 Q., When did you begin to. get SOTile more definitive 

13 information as to what the state of her kidney was? 

14 A On the 22nd of August. 

15 Q What happened on that date? 

16 A Two things basically happened. And again, this 

17 ts a very conplicated situation. A lot of things were 

18 happening to the patient over those days between the 19th 

19 and the 2.2nd. But on the 22nd, we had pre 1 iminary evidence 

20 ~hat the patient was passinp, urine out of thP. vagina. 

21 And that voul<t l~arl one to a presumptive diagnosis 

22 that something is happening to the ureter or the tube 

2a between the kidney and the bladder, that it had ruptured 
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1 and that now urine was heine partially diverted and was 

2 coming out of the wrong structure. but it finally sought 

a an entrance. 

4 ~tie had that preliminary evidence. And with that 

5 in mind and with the patient's generalized deterioration 

6 which had taken place over those three days, the urologist 

7 performed studies in which he examined the patient's bladder· 

8 and the ureter from below to elucidate whether a fistula 

9 was or was not present and what was going on. 

10 

11 

12 

Q 

A 

Was he able to ascertain that? 

He was able to 

MR. SLENKER: (Interposing) If Your llonor please. 

13 I think that this would perhaps best come from the urologist. 

0 14 I am infor,med that he is goinR to be a witness. 

15 r-m.. POVICH: He is. Your Honor. But this is the 

16 individual who is essentially supervising by the 22nd the 

17 management of this case. He certainly is entitled to rely 

18 on his colleagues that are assisting him in this manner 

19 that he has brought into consultation. 

20 MR. SLENKEl?.: I had not understood that he had 

21 at this point of tfme assumed the primary care of this 

22 patient. 

23 THE COURT: His testimony was from the 19th to the 
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1 29th. 

2 ~·m. SLENKER: Ten days after --

TilE COURT: (Interpo~in~) Ten days after he was 

4 consulted. The 19th was the ~irst consultation. 

5 MR. SLENKER: It was ten days after that that 

6 he assumed the primary care. That is the basis for my 

7 objection because on the 22nd, I think he was not the 
. . 

8 primary man, were you, Doctor? 

.9 THE \fiT!tESS: · I am not sure who the primary man 

10 was on the 22nd. 

11 :m.. POVICH: Your Honor, in any event, he was a 

12 colleague ~eurologist. 

13 THE COURT: The jurv rules o-r the Federal rules 

14 don't allow it. He would have to stick with what he 

1.5 observed. 

16 MR. POVICII: But he can r.elay, can he not, on his 

17 findings insofar as his treatment. 

18 TilE COURT: It' s in the record. 

19 BY HR. POVICH: 

20 Q Is there an indication in the record for the 

21 patient as to what the situation was after he asked for 

22 the consult? 

2:1 A There is an indication in the record and there are 
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1 X-rays. 

2 Q Did you consult ~nth those~ 

3 A I consulted with those. and I consulted with the 

4 urologist. 

5 Q ~.fuat was the situation then, Doctor? 

6 A 'fue procedure that ~1as performed was a cystoscopy 

7 in l-lhich a tube was put up into the bladder. And the 

8 urologist gently injected dye up into the left ureter. 

9 That's a decision we made ~rior to his doing the 

10 procedure together because we were very concerned that a 

11 fistula was present. And we didn't want him putting a 

12 catheter up there and possibly causin~ a fistula or at 

13 least leading us not to know that the fistula was there 

14 prior to his ~utting the catheter up. 

15 lle thus injected that dye. And it floated out 

16 of the ureter confirmin~ the fact th~t there was a fistula 

17 present. And then again, as we .1o1ntly planned, he put -a 

18 catheter up that ureter all the way to the pelvis of the 

19 kidney itself and left it in place in an attempt to drain 

20 the kidney and bypass the place where the ureter was broken. 

21 Q You are now talking about the ureter on the left 

22 side; is th3t correct? 

A Correct. 
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1 Q What did it indicate with respect to the ureter 

2 on the right side? 

A The report of the urologist indicated that the 

4 right side ureter seemed to bind in a few centimeters or 

5 inches above the bladder, meaning it was a dead end at that 

6 point. He couldn't determine whether there was anything 

7 beyond it. 

8 Q Are you talkinp. in the sense of the stump.at 

9 least. as far a~ the dye? 

10 A It was a stump. 

11 Q That was _going from the bladder up; is that 

12 correc~? 

13 A Correct. 

14 Q. Doctor, can you give us some indication as to how 

15 sich Mrs. Privette was during this period of time? 

16 A On the 22nd, the patient went into essentially 

17 a comatose state. And by the 23rd or 24th, she waa in a 

lR fairly advanced coma from multiple complications that were 

19 going on at this time. 

20 Q Do you know approximately how long she remained 

21 in that state? 

22 A By the 27th, the 28th, she started gradually coming 

2:1 out of the coma. But she remained extremely critically 
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1 ill over several weeks beyond that. 

2 Q What \'7ere some of the primary causes for this 

3 comatose state? 

4 A Probably the primary event of her comatose state 

5 was somethinp, which_occurred around the 21st or the 22nd 

6 which was an episode in which she bact a blood stream infectio 

7 in which she had a high fever R.nd a drop of blood pressure, 

8 and went into a Bhock like state and was ~ro"ri.n8 bacteria 

9 out of her blood stream. 

10 Is that sepsis? 

11 A Tlh'lt is sepsis. 

12 ~-:'hat causes sepsis. 

13 Q On the basis of the organism that was growing in 

14 her blood, with a r,reat deal of likelihood, we felt that 

15 it was coming froA an infection in the pelvis or ~~e area 

16 of surgery. 

17 Q Th.c infection in the ~elvis, did you have an 

18 opinion as to where that was coming from what.was causing 

19 that? 

20 A !Jlc felt it wa5 tied up w:i.t"' the surgery, with the 

21 fistula which we now knew "tvas flowin~ froM the pelvis. 

22 Q You say it was tied up with the surgery and the 

23 fistula; is that correct? 
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1 A Urn-hum. 

2 Q When in your opinion. Doctor, did the fistula 

3 actually occ11r? 

4 A I really can say only that it was clearly present 

5 on the 22nd and that it could have heen -- it could have 

6 occurred any time prior to that with a small amount of 

7 drainage. 

8 All rip.ht. Do you have an opinion based upon 

9 reasonable medical certainty as to whnt caused that fistula 

10 and when it occurred? 

11 A I feel that the ureter. was damaged at the time 

12 of surtsery. and that --

13 UR. 5I .. r:tTKER: (Interposinr;) I ob_1 ec t to this 

14 and ask that it be stricken, if. Your Honor please. There's 

15 been no showing that is within his area of specialty. No 

16 foundation was laid for it. 

17 UR. POVIClt: I beg your pardon. 

18 l-1R. SLENKER: He said there 't•Tasn • t any evidence 

19 of 1 t until the 22rid. Now he is goinJr. back to cause. He 

20 said he couldn't tell how lnng it had been there. 

21 l.'fR. POVICH: I a~ asking him whether he had an 

22 opinion based on reasonable medical. certainty· as to when 

28 this injury lvas caused. lie ·is. a nephrologist. I can't 
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1 think of anybody else who is more qualified to answer the 

2 ques~ion. 

3 }ffi.. ~LENKER: His ~rior answer wA.s he eould not 

4 say. The only evidence ~ras on the 22nd when it bec_ame 

5 apparent there l..ras somethinp. which had ruptured. But he 

6 said he couldn't tell whP.n it occurred or ho<t7. 

7 TIIE COURT: The Court will overrule the objection. 

8 "This is a question for the jury to decide. ~roceed~ 

9 MR. POVICII: Sure. r.~et me ask the question. 

10 BY ~1R. POVICH: 

11 Q Do you have an opinion based on reasonable medi~Utl 

12 certainty as to when the in_1urv occurred which resulted in 

13 the fistula of the 22nd? 

14 A The in_1ury occurred at sur~ery. I cannot state 

15 when the fistula actually l·1as crer-tted. 

16 Can 'YO".l tell us th11 ty?e 'lf. injuries which may 

17 have caused that subsequent fistula. to have occurred on the 

18 22nd? 

19 A I think the two most likely types of. injury are 

20 a direct trauma to the ~tret~r in the form of. it bein~ 

21 cut and alon~ with it a lir.nture beinr, parti~lly placed on 

22 the ureter, meaning partially tied off. 

Q ~~7as there some kidn~y function afte-r --
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All rip~t. ~fuat does that fact do w~tp r~spect 

5 to ascertaining the tyl)e injury that occurred? 

6 A All that ~e~ns to me is that there was not a total 

7 obstruction of the ~reter so that some urine was able to 

8 flow out. 

n .. Are you sayin.r; that at some subsequent point there 9 . 

10 was a flow ont or R. -f:istula? 

11 A Correct. 

12 Q l-llien in your opinion did you believe that occurred? 

13 A I would think that it occurred somewheres around 

14 the 19th, 20th or 21st. 

15 Q l.rh.at do you base your opinion on? 

16 A On \1hen it occurred? 

17 Y~s, backdatinr. it. The fistula occurred on the 

18 ·22nd and then in your opinion this occurred as a result of 

19 the surgery. 

20 A T think with the sit~tion o~ a probable· partial 

21 obstruction, that once the diversion was created, that it 

22 would have very rapidly found an entrance from the body. 

28 I don't thinl: it should have· been present More than a day or 
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1 tlfO simply because the pathway around the obstruction would 

2 have been p;reat enough to divert enoup;h urine that you would 

3 see it fairly 1uickly. 

4 Q At my request, !1ave you gone back and reviewed 

5 the recordB in order to ascert;).in whether or not there is 

6 some clinical or laboratory justification in~lved for this? 

7 A For 

8 n .. (Interposinf!) For your opinion? 

9 A I think there are several pertinent features of 

10 the laboratorv data. The first is on the degree of 

11 acctunulation of -c:o1aste products in the blood tests of the 19th 

12 which allow one to backdate it, assumin~ normal kidney 

13 function to l:>cgin ~~i th. 

14 You can backdate .'l.ncl figure out how many days of 

15 relative kidney failure to7ould havt:! to occur before you could 

16 see this much accumulation in the hlood. 

17 Anrl when one did that, it ~;as consistent with 

18 renal failure occurring on the 15th with a twenty-four hour 

19 leeway. 

20 The second thing i.n th.~t at the time the urologist 

21 put the cathete't:' up, A -- and the catheter "67ns now relieving 

22 any kind of hack pressure fr.om sitting in the kidney itself, 

2:3 urine output rapidly increase<\. And over the next twenty-foul 
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1 hours, there was a V&ry major improvement in kidney function. 

2 And that continued over the next several days, so that the 

3 kidiley £:allure was released over seventy-·ttwo hours once 

4 there was a catheter up in the kidney. 

5 Q What difficulty were you h•ving with th~ .management. 

6 of her case from the 22nd on, that period of time? 

7 A Again, it was very complicated, and there were 

8 a lot of different things going on. The major one at that 

9 point was sepsis. And sepsis was a difficUlt kltid of 

10 bacteria to. treat. 

11 Q Excuse me • 1 don't mean to iilterrUpt you. Is 

12 the aepsi~ urologically oriente~? 

13 

14 

15 

A 

Q 

A 

It's pelvic oriented.in this type o~ infection. 

The infection arises from what? 

Something in the pelvis· which means it could come 

16 out of the uterus if there was· cme there. out o·f ·an ovary or 

17 anything in that area. 

18 Q In your opinion, was the matter that was ·escaping 

19 from the ureter what was causing this infection? 

20 A 

21 infected. 

22 Q 

A 

My feeling was escaping urine was what got 

And was causing the sepsis? 

Um-hum. 
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3 

Q· 

A 

Q 

Which is· a bact•r~ologtqal. ,::bt9od· .. ·di'aeas.et· · 

Right. 

\lhat was the sepsis causing,. what kind ··of· · 

4 complication? 

5 A It caused her to go into shock and then into 

113 

6 coma. Coma itself is a high mortality kind of condition and 

7 requires very intensive care. The particular kind of 

8 infection requires some very complicated antibiotics which 

9 the use of which was made more difficult· ·by the fact they 

10 were in kidney failure and required a great deal of 

11 manipulation. . And. in the background was she had a pulliondfY 

12 embolism· and was on blood· ~htn•r me:dL~·:>fQr ~the 

13 pul.,uary embolism. 

14 On top of that, although it was never a very major 

15 problem, she had some degree of bleeding from the intestinal 

16 tract, probably from the stomach. 

17 Q What did you do insofar as her treatment was 

18 concerned· during the latter part of August? 

19 A She needed adjustments of fluids aa kidney 

20 function resumed. She needed manipulation of antibiotics, 

2~ manipulation of the blood thinners, ··and general comatose 

22 type of care. 

Q Were there any other events 
111 

more. drama:tic events 
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I during that period of time . that changed her course of 

2 recovery? 

A No. 

4 Q When was the first time that you began to see 

5 some ·change positively or negatively? 

6 A I would say that on about the 28th Uo 3.0th, she was 

1 clearly coming out of her· ·•emlcomatoaa· :state -.. d.was ·clearly 

B starting to improve. 

9 Q By this time, was ~e pulmnary . embolti;m i:be 

10 problem? 

11 A Again, around the 30th, and I would have .to look 

12 at the ... c~rt for the exact day, Dr. l'usco, who was the che~t 

13 specialist, called in to care for the pulmonary embolism 

14 took himself off the case· b'e#auae it·'lui~ :bec~·:,;~~~~-t.r:~~:~· 

15 problem. 

16 Q Not an important· problem? 

17 A Um-hum. 

18 Q So, essentially you are dealing with the 

19 Urological problem·no~ 

20 A Right. 

21 Q Is it still sepsis oriented? 

22 A She had several recurren~ periods of fever where 

2:1 infection was important. 
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1 Q If 1 ·tmderatand co·rrectly, i.t appears that she is 

2 leaking urine in her pel:rlc 'a-rea: ~d it ·is ·~bsc••·~·; .. s.a 

3 that correct? 

4 A That is correct. 

5 Q 

6 you have to do? 

7 A You have to atteliiPt to get the urine out· of that 

s area which means divert it. And it's impossible to operate 

9 in an infeeted area like that, so that it requires tryf.Dg 

10 to divert the urine from the kidney to the outside. 

11 And there was a great deal of urological effort . 

12 to keep catheters up through the bladder into the ld.dney that 

13 eventually proved unsuccessful.. And eVentually a tube had 

14 to be put directly tnto the kidney whiCh require~ anOther 

15 operation to know for certain that we could bypass that 

16 infected area and allow the· antibiOtics and nature to heal 

17 up the infection. 

18 Q 

19 A 

20 Q 

21 A 

Is that a nephroatomy? 

That's a nephroatomy. 

Would you explain what that is? 

That is a major operation in whi~h the patient is 

22 explored, and a basically large tube is put into -- directly 

2!3 into· the pelvis of the kidney and let out through the 
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1 patient's side, so that any urine that forma in the kidney 

2 goes into this large :tUbe instead of dripping ·down _the 

3 ureter. 

Q When approximately was that? 

5 A I'd really have to look that up. I would be 

6 guessing to aay somewhere& around the middle of September to 

7 the end of September, but the exact date is available. 

8 Q What was her course, say, from the end of_AQgust 

9 up until that time ~th. the nephrost:omy~t·. Hciw sick-.was.·a~e 

10 there? 

11 A She was -- at that point, I would call her 

12 seriou!lY .ill but not in a life. threatening way at·that time. 

13 Q Was there anything special that had to be dont! 

14 for her other than the nephrostomy tube? 

15 A Well, again, she needed antibiotics int&r.ittently 

- 16 over this time because of recurrent infections • 

17 Q Was the ~gement of the antibiotL~.a a-lll&tter of 

18 some concern? 

19 A It was vary difficult because theae infections 

2o were difficult and again required difficult antibiotics to 

21 use. 

2~ For instance, she had bee~ at one point on 

2:J Chloramphenicol. That's a drug which causes the platelet 
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1 count to drop. Platelets are entiti(!s in the blood which 

2 helps clot it. This is· a known side effect of the drug, and 

a it's a reason not to use the drug if at all possible. So, at 

4 the. point that happened, that drug had to be stopped. 

5 Q Describe as best you can wll•~ h&pp~ed after the 

6 nephrostomy tUbe was concerned. 

7 A At that point, I was becoming leas tnvolvad in 

8 the case. And · oth•r than the patient· pliduli11y -.i.mPtbved ~ 
9 I don't know. 

10 Q Who became more- inwl vecl? . Dr •. Berger! 

11 A Dr. Berger. 

12 Q He was the urologist? 

13 A Yes. 

'14 Q All right. During this p&Tlod ~£ time that you 

15 are involved in her case, and I assume at some point 

16 perhaps early in the case, did you have a Chance to review 

17 the operative procedure and note what had been done in this 

18 case? 

19 A Yes. 

20 Q Uas there any indication in the record that any 

21 preoperative IVPs had been done? 

22 A 

23 Q 

No. 

Was there any indication that any preoperative 
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1 catheters had been done? 

2 A No. 

3 Q l~aa there any indication that any means bad been 

4 done during the course of the operation to identify the 

5 ureter other than the attempt to feel :L~? 
.. 

6 A No. 

7 Q Was there any indication that any diaection of 

8 the ureter in order to visualize .it had been dOne?· . 

9 A No. 

10 Q Was there any fndication that the urologist had 

11 been called at any point in the operation, preoperat:ivelt 

12 to assist in the identification? ... . 

13 A No. 

14 Q Are these all .means of idenbifying· the,-~r? 

15 A Yea. 

16 Q Doctor, do you aver get.~.involved in situations 

17 in whieh you have a question of whether a particular kidney 

18 is operating or not of any individual preoperatively? 

19 A I don't do surgery, so not preoperatiVely. But I 

20 frequently have that problem. 

21 Q Is the nonfunctioning of one kidney a serious 

22 complication preoperatively for a patient? 

A It's serious if some.thing happens to the other 
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1 kidney. 

2 Q All right. From your review of the operative 

3 note, di~ it indicate to you where in this woman's, I gUess, 

4 pelvic area this operation was. centered. via-a-vis .~· . 

5 ureter? 

6 A It was very close to the ureter. 

Q You mean tn the vaginal cuff area? 

8 A It was within inches of the ureter. 

9 Q In the ovaries? 

10 A Yes. 

11 Q Would you aay •• a nephrologist, Doctor, that 

12 under circumstances of one functioning kidney, that it would 

13 have been important to identify the ureter by some means 

14 during the cotirae of this :operatiOn fer .. ::th:ls c.I:Y,Pe·, of .•llft 

15 operation. 

16 MR. SLENKER: I obj·ect to the question, Your Honor, 

11 since it's leading. 

18 THE COURT: Sustained. 

19 BY MR. POVICH: 

20 Q Doctor, how important is it, if at all, to 

21 identify the ureter for the person with one kidney going 

into this type of an operation? 22 

2!-1 A It would be extremely helpful. 
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1 Q Would be what? . 

2 A Extremely helpful. 

3 Q Why? 

4 A It would make one increase whatever is necessary 

5 to make absolutely certain to make sure· that the other one, 

6 the one that's there, is not inj~red. 

7 Q Let me ask you, Doetor, woul~ it have been ·helpful 

8 postoperatively in treating a urological problem.of.a 

9 leaking urine if there was cme if the catheter bad been 

10 placed preoperatively tn the ureter? 

11 A Are you -- are you saying .. that a ca:tb~u:er, .. £• ·thee 

12 and it __ st~ll occurs? 

13 No. I'm saying that if you have a catheter·; in 

14 the~e, does that assist you in determining whether or ri~t 

15 there has been postoperative.urological injury? 

16 A It would make it ~ch less likely. 

17 Q It would make the injury leas likely? 

18 A Um-hum. 

19 Q With the type of illness that this wOman experienced 

20 postoperatively in this case, and I would like to limit it 

21 for present purposes solely to the urological complications 

22 which followed -- I don't want to get into pulmonary 

2:J. embolism. But try to confine .it if you could to the 
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1 urological -- what kind of difficulty would you expect this 

2 woman to experience postoperatiVely after she leaves the 

a hospital? ~· 

4 ~ Once the inspection is totally cleared up and 

5 once the fistula is totally closed, I thtnk what happens then 

6 would be very variable. It. is possible that the --

7 MR. SLENKER: (Interposing) Objection, if Your 

s Honor please~ to the possibility. That is not evt'dence 

9 that is receivable. 

10 THE COURT: S~stained. State it wi$·mecJlcal 

11 probability. 

12 BY MR. POVICH: 

13 Q t.fedical probability, ~ot mere possibility. But 

14 knowing her condition, what would you expect to be tbe 

15 difficulties she would have after the operation? 

16 A Just in respect to what? 

17 Q As a result of the stormy period of hospitalization 

18 trying to exclude pulmonary embolillm or the intracranial 

19 bleeding. 

20 Q On the basis of the very long, stormy, complicated· 

21 course that she had, it would not surprise ~e if she had a 

22 very long period after that where she would not be able to 

2!3 have the kind of strength, general strength and ability that · 
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1 she had prior to the hospitalization. 

2 Would you expect, Doctor, that she would have some 

3 difficulty in balance or dizziness or something such as that.? 

4 A It would be possible. 

5 MR. SLENICER: Objection and ask -it be strl·eken, 

6 if Your Honor please. 

7 THE COURT: Sustained. 

8 BY ~. POVICll: 

9 Is it something you would expect she mtght well 

10 have opposed to posa'tble? 

11 HR. SLENKER.: I object to the leading nature'ot the 

12 questi~n, Your Honor. 

13 

14 

15 A 

16 

17 Q 

THE COURT: Overruled. Exception noted. 

MR. SLENKER: May I have an exc·eption, p:tilaile?. 

Could you rephrase it? 

BY rm.. POVI CH: 

t·7ould you expect that she would have some feeling 

18 of dizziness or lack of balance or something like that?. 

19 A She could. 

20 Would there be any difficulty that you would 

21 expect mentally in the sense of retention? 

22 A She could have stich a problem. 

MR. SLE!tKER: I .obj~ct and ask that that be s·trickea , 
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1' if Your Honor please. Mere possibility, could she. 

2 TJm COURT:· You say she could. Is that within a 

3 medical degree of certainty, fifty-one percent of probability' 

4 TilE ~1ITNESS: t can' t· put it in those te.rQUJ. ~·lr 
• • ~ J 

5 I am saying is if she had it, it would not surprise me. tt 

6 would be consistent with what had happened before. 

7 

8 

mE COURT: l·7ould you say it's likely or probable? 

TilE ~nnmss: I can't ·say it's likely'(· ··I am aay.ing 

9 it could happen. 

. 10 TilE COURT: I sustain the objection • 

11 MR. SLEllKER: Thank you, Your Honor. 

12 BY HR. POVICH: 

13 Q Are you saying, Doctor, that if she ·eX,ertence~ 

14 this, that it would not surprise you? 

15 A Correct. 

16 MR. 8LENKER: I still ask that it be stricken, 

17 Your Honor. It has not changed its sta.ture .s:ince the last 

18 question. 

19 THE COURT : Go ahead • 

20 BY ~m.. POVICH : 

21 Q ltather than my taking this bit by ~it, what type 

22 of experience generally would you expect her to have as a 

2a matter of reasonable medical pzobability given her course 
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1 of hos.pitalization and --

2 A (Interposing) I have trouble using the word 

a probability. l.Jhat I'm saying is 1 have cared for numerous 

4 patients who have had long, stormy, complicated courses. 

5 And some of these patients have the kind of ayuip'toma .that· you 

6 are describing, and some of them do not. 

7 Q Were you able to converse with her during the 

8 course of her hospitalizatio~? 

9 A There were.preiod~a during her hospitalization where 

10 I ~onversed with her. 

11 Q What was her condition tnaofar as her U.ntal 

12 condition,_ anxiety, if any? 

13 A During those periods wliere she couldn't. converse 

14 she bad no anxiety. Slle was in a com4 • 

15 Q Yes, I know. 

16 Afterwards. 

17 A Afterwards at certain-- at many-instances, she had 

18 a great deal of anxiety and a great deal of discomfort. 

19 Q Can you tell us that she expressed any depression 

20 or symptoms such as that to you? 

21 A 

22 

A 

She had severe depression at times, yes. 

Severe depression at tfmes? 

Um-hurn. 
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1 Q Did you feel that these complaints .w•re justified 

2 given her circumstances? 

3 A These kinds --

4 MR. SLF.NKER: (Interposing) Objection, Your Honor. 

5 What materiality would that have? l.ftlether they are justified 

6 or whether they are not? If he is being offered as an expert 

7 in the field of nephrology, then he ought to be able to 

8 frame a question that a doctor can angwer with reasonable 

9 medical certainty without getting into an area of speculation 

10 and conjecture, which is where we have been for ~he last five 

11 minutes. 

12 THE COURT: Overruled. 

13 BY HR. POVICH: 

14 Q I simply want you to relate to me what you were 

15 able to observe, Doctor, insofar as her general discomfort. 

16 A I observed her in hospitalization periods of 

17 depression, anxiety periods of extreme discomfort. I felt 

18 these were quite consistent with the hospital .course that 

19 she had had. 

20 Q Doctor, can you relate percentagewise the portion 

21 of the period of hospitalization which is attributed in your 

22 opinion based upon reasonable medical certainty to the 

23 urological injury Which you have placed as occurring at or 
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1 about the ttme of surgery? 

.2 A I think there are two answers. Without the 

3 pulmona;y embolism, I think the entire course beyond the 

4 usual stay for surgery would be attributed. I think with 

5 

6 

the pulmonary embolia~, that that would kee~ her tn the 

hospital for eight or ten extra .days beyond about the 18th or 

7 16th of Au~t. In other words, even with the pulmonary 

8 embolism, by the 28th or 26th of August, she .1rould have 

9 been discharged. 

10 Q You say what day of August? 

11 A Anything after August 28, approximately, l think 1 

12 would pe attributable to the u~loRical problems. 

13 Q Given the fact that she had urological injury in 

14 your opinion at the time of the surgery, wouldn't she have 

15 had to have been hospitalized during that time anyway for 

16 the urological problema? 

17 A Yes. 

18 Q Is it fair to say then that the period of 

19 hospitalization insofar as number of days is concerned would · 

20 have been essentially the same but there were pulmonary 

21 services rendered to her in addition to the urological 

22 services? 

A That is correct. 
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1 Q So, if we talk in terms of numbers of days, 

2 essentially those would'have been the same1 
3 A Correct. 

4 Q What portion of your fees for whic~ you e~rged, 

5 Doctor' would you relate to her urological p~blema? 

6 

7 

A 

Q 

A hundred percent. 

A hundred percent. 

8 May 'I ask you what your bl~l was for care and 

9 treatment? 

10 A Approxfmately or exactly? $1145. 

11 Q Now 11 this amount covered the aervieea that you 

12 rendered to her Which you attribute to her UZQ~gleal 

13 problema? 

14 A Right. 

15 Q J'ust one last question. You said that you thought 

16 the catheter would assist in prevantfng the inJury. if tnstall!d 

17 preoperatively? 

18 A Yes. 

19 Q Why? 

20 A It would have allowed more ready identification 

21 of the ureter during surger_y. And with definite identificatipn 

22 of the ureter 11 one would think that injury would be extremely 

2:J unlikely for the injury to occur if a catheter was in the 
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1 ureter and it could be readily palpated. 

2 MR. POVICH·: Thank you. I have :no .further 

3 questions. 

4 THR COURT: Mr. Slenker. 

5 MR.. SLENKER: Thank you, Your HonQr. 

6 CROSS EXAMINATION 

7 BY MR.. SLENKER: 

8 Q Dr. Strauch, you can still have injury to the 

9 ureter notwithstanding the presence of the eatheter, can you 

10 not? 

11 A Excuse me? 

12 Q You can still have injury of the type you aay 

13 this lady had even with a catheter tn place? 

14 A·. Yes, sir. 

15 Q Now, you mentioned earlier in your teatf.a)ny 

16 that a catheter can be injured and you mentioned in two 

17 ways, I believe. 

18 A 

19 Q 

20 ways? 

21 A 

22 Q 

28 A 

I believe the ureter can be injured. 

Ureter, excuse me, can be injured only in two 

No. I said two likely ways in this case. 

TWo likely ways in this case? 

Um-hum. 
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BY MR. SLENKER: 

Q Do you know whet11er or not OB-GYNs in doing . the 

type of surgical procedure that was involved here do IVPa 

.beforehand? 

A No. 

Q You don't know whether they do or they ·~' t? 

A Correct. 

Q Are you familiar with whether or not the standard 

other than at Fairfax Hospital calls for catheters to be 

l,n place of IVPs to be done? 

A I'm not so familiar. 

Q You do not know that? 

A Correct. 

Q Now, when you say that it is your opinion that 

there was injury to the ureter on the 15th of August at the 

time of the surgery, are you saying that 'this man over here, 

Dr. Pugsley, caused this? 

A 

fl 

on that 

A 

Q 

A 

Yes. 

By what he did or by the procedure that was done 

day? 

By what he officially did. 

In what regard? 

Could you explain to me what you mean? 
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1 a procedure cause somethine to happen? 

2 How do you know preciselv what it was that 

· 3 happened to the ureter during that procedure? 

4 A I can't know precisely.· I can only know·wlt)l . ' 

5· a very high probability. 

6 Q Well then, how ~ you know if you don • t know what 

7. happened to it? How can you testify aa to what caused it · 

8 or who caused it if anybody? 

9 

10 

11 

12 

13 

14 

15 

16 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

17 right? 

18 A 

I can only testify with high pwbabillty. 

So, you could be wrong? 

I could be wron,r,. 1 think it' a very 'lmlikely. 

Sir? 

I think it's very ·unlikely. 

Oh, you do? 

Um-hum. 

Are you saying that he didn't do the procedure 

The 8ynecological part of the procedure, I can't 

19 comment on in terms of the organs being removed. I assumed 

20 from the pathology reports they were removed. 

21 Q Are you familiar with the fact that injuries of 

22 this type can occur even muter the best of circmnstances? 

A I am not familiar that they occur under the best of 
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1 circumstances. 

2 Q You are not? 

3 A 'nlat'a correct. 

4 Q I see. 

5 Do you have any knowledge as to where th~: rupture 

6 occurred in the ureter? 

7 A It is clearly outlined on the X-raya. 

8 Q 'llhere was it? 

9 A Several centimeters above the bladder. 

10 Q Row far from the ovary? 

11 A Several centfmeters. 

12 Q Several centimeters away from itt 

13 A Um-hum. 

14 Q That's the left ovary? 

15 A Urn-hum. 

16 Q Now, did you actually do the first study that 

17 you mentioned that involved the dye? 

18 A I'm sorry? 

19 Q Did you actually do the study that was first done 

20 when you entered the ease with regard to the kidney function? 

21 A 

22 Q 

A 

No. 

Who did? 

That's done in the nuclear medicine department of 
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FURTHER REDIRECT EXAMINATION 

BY MR. POVIcH: · 

150 

Just one question. You say it was ahruaken. Bow 

1 would you compare it aizewise, ·the right kidney • to the· 

5 left? 

6 A I'd say approximately one-third. 

7 Q Woul.d that be the condition in your opinion which 

10 A You mean --

11 Q (Interposing) The shruaken kidney? 

12 A How long was it shruaken? 

13. 0. I am saying was that the condition of a dried up · 

14 right .kidney approximately one-thlrd the. ·size of thfi·>Other 

15 one? 

16 A At the time of surgery? It would haw beeR the 

17 situation at the time of surgery. 

18 

19 

20 

21 

22 

MR. POVICH: 'Thank you? 

THE COURT: Any further questions? 

Do you want the Doctor excused or subject to recall' 

MR. POVICH: He may be excused. 

THE COURT: You may be excused. 

(Witness excused.) 
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1 BY MR.. POVICH: 

2 Q Doctor, I want to take you through your course 

3 of treatment with Phyllis Privette. Would you please tell 

4 me when you first became involved with her care and treatment~ 

5 A I was asked to see Mrs. Privette in consultation 

6· on the 22nd of August, 1974, at Fairfax Hospital. Mrs. 

7 Privette was in the intensive care unit at that time. 

8 Q Were you able to examine her at that t~e and 

9 review her chart? 

10 A I was. 

11 Q What was her condition? 

12 A I would say at that point in time Mrs. Privette 

13 was ·in very critical condition, perhaps mo,ribun4. 

14 Q What does that mean? 

15 A Well, that's ultracritical. I would say perhaps 

16 close to death at that point in time. 

17 Q Can you tell us something about her condition? 

18 A Pardon me? 

19 Q Can you tell us something about her condition? 

20 A At that point in time, she had what we call a 

21 sepsis. It means overwhelming infection in the body, systemic~ 

22 infection. 

23 At that point in time, her blood pressure was low. 
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1 She was comatose, responding partially to painful stimuli. 

2 That would be all as best as memory serves me. 

Q Doctor, did you embark upon a course of tr•acment 

4 or did you undertake any diagnostic teats in oTder to 

5 ascertain what should be done? 

6 A Let me correct myself first. You asked me when 

7 I first saw her. Actually, the date I gave you was the 

8 cystoscopy. I saw her approximately f9rty-eight hours· prior 

9 to that. I saw her forty-eight hours prior to that. And 

10 the date of the 22nd was·the time of cystoscopy. 

11 Q Who aske.d you to enter this case on a consulting 

12 basis? 

13 A That's a little vague in my. mind. But I believe I 

14 got a call from~. Strauch who had talked to Dr. Pugsley. 

15 Q Tell us what you did insofar as your diagnosis 

16 and treatment of her, you yourself. 

17 A When I first saw Mrs. Privette, I felt that anything 

18 we did might be the straw to break the c~mel's back so to 

19 speak, and might result in her death. Also at.th~t time--

20 so I was not anxious to do anything at that point in t~e. 

21 unless it were absolutely necessary. Also at that point in 

22 time, Mrs. Privette's renal output began to improve. There 

2:1 was some thought that perhaps -.she was getting better. 
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1 Therefore, other than· seeing her in consultation 

2 on the initial visit, I did nothing further at that point in 

a time. 

4 Q When did you decide that something should be· done 

5 and why did you do it? 

6 A Approximately forty-eight hours after seeing Mrs. 

7 Privette, she had indeed gotten even worse, if that were 

8 possible. And her -- she began to have urinary flow out the 

n vaginal canal. And it was at that point that I decided the 

10 cystoscopy was absolutely necessary. 

11 Q What is the cystoscopy? 

12 A Cystoscopy is the method whereby we can insert what 

13 we call a cystoscope which is essentially a telescope into 

14 the bladder for purposes of visualizing the bladder. And 

15 through the instrument, we can also inject dye up into the 

1G kidneys to define the ureters which are the tubes from the 

17 kidneys if that be necessary. 

18 Q Was that performed? 

19 A Yes, it was. 

20 Q How are the results indicated in the cystoscopy? 

21 Is it a fluoroscope? Is it a printout? 

22 A As far as the bladder is concerned, it's a visual 

2:1 situation you can see. Insofar as anything above the bladder, 
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1 we are able to document it by X-ray. 

2 Q In this instance, were you able to doc'tDllent some. 

3 abnormality with her urinary function? 

4 A Yes. We were a~le to document a break, if you 

5 will, a perforation of the ureter of the le.ft kidney which 

6 is the tube leading from the kidney to the bladder, and 

7· also an obstruction of her right ureter. 

8 Q Is this something that you have an X-ray on'l · 

9 A There is one here, yes. 

10 Q Could you show us on the X-ray? ··This break, is 

11 this what is known as a fistula? 

12 THE COURT: The X-;ay box is here, Doctor. 

13 A Yes, this is a perforation in the ureter. And it 

14 is lmown as a fistula where it exits to the o~~t.·i~. ·I 

15 think the x-ray is on top there. 

16 THE COURT: Counsel may position themselves so they 

17 can see. If members of the jury are ·unable to see, ·please 

18 tell us. 

19 Are you folks able to see? 

20 Doctor, why don't you step down, and we will move. 

21 the view box right there so it will be easier for counsel and 

22 the jury to see. 
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1 BY l-JR,. POVICH: 

2 Q Doctor, let me see if I can get us oriented. · First 

3 of all as to time, what was the date of this eystoscopy? 

.4 Is it on the film? 

5 A It should be. Yes, it's the 22nd of August, 1974. 

6 Q Is this the film that you referred to previously? 

7 A Yes, it is. It's one of them. 

8 Q Now, it appears to be what? Is that the pelvic 

9 bone there and the spine that we see? 

10 A Yes, it is. 

11 Q Okay. Could you tell me how is the patient lyi!lftf 

12 On her stomach or her back? 

13 A The patient is ly~g on her back ~th her legs 

14 in what we call stirrups being assisted and held up in the 

15 air. 

16 Q Her left kidney would be on the side cloa.est to you 

17 is that correct? 

18 A That is correct. 

19 Q Would you tell us what you did and .what the X-ray 

20 shows? 

21 A At the bottom of the X-ray you see what looks like 

22 a pencil. That's essentially the cystoscope. 

And at that point in time, after looking around the 
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1 bladder, a special catheter was placed in the opening in 

2 the bladder where the ureter, the tube comes down. It was 

3 left at that point being approximately where I'm pointing 

4 ·(indicating), and dye was injected up the ureter. 

5 Q What happened? 

6 A Well, normally the dye should go up the·ureter 

7 and outline the ureter and up into the kidney. 

8 Q Where would that be? What course would that follow~ 

9 A Normally, it would come all the way up the tube 

10 you see here and continue all the way up (indicat~ng) • And 

11 approximately in this region it would fill out certain 

12 portions of the kidney. In this case, it did not. It 

13 exited out of the ureter at this point (indicating). 

14 Q Are you indicating is that the area of the fistuia? 

15 A Yes, it is •. 

16 Q Is there any other organ in that immediate area? 

17 A Would you like to clarify that a. little more? 

18 Q Where are the ovaries? 

19 A The ovaries would be located at that level and just 

20 in front of the ureter (indicating). 

21 

22 

Q Is it fair to say then that the fistula occurred 

in the ureter at or about the location of the left ovary? 

A Yes, anatomically I think that would 'be a fair 
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1 statement. 

2 Q Now, is this line here the ureter (indica·ting)? 

3 A Yes. That's the ureter portion of it at any rate. 

Q Normally a person would have two kidneys and ·two 

5 ureters; is that correct? 

6 A Normally, yes. 

7 Q What did that film indicate to you with respect 

8 to the ureter on the right side? 

9 A This film indicated nothing. We have another film 

10 that would indicate where the ureter on the right a:tde had 

11 been approximately tn the stomach. 

12 Q Where would it have been approXimately? 

13 A It would have been over here. And the segment 

14 would be even shorter than what you see on this aide. 

15 Q Fine, Doctor. I am finished with that. 

16 What did you do after having reached the conclusion~ 

17 What conclusion did you reach then after having performed 

18 the cystoscopy? 

HJ A I'm sorry. 

20 Q What conclusion did you reach with respect to after 

21 you did the cystoscopy? 

22 A Several conclusions: one, that the urine coming 

2:1 out of the vagina was exiting from the left ureter through a 
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perforation in the ureter; and two, that the nonVisUa.lization 

of the right kidney which we had seen on both the scan and 

the IVP was due to some obstructive problems that had occurre~ 

in the right ureter. 

Q Was that obstruction of some time in the past? 

A At that point if you are asking me it would have 

been difficult to tell, althoqgh subsequently facts were 

made known to us at a later surgery which would have verified 

indeed it was, although taking into account the fact there. 

was total nonfunction on the right. With that fi~dtng, it 

had certainly not happened -- it had not happened in the 

immediate past. It had been in the more distant past. 

Q So, it was a difficulty which had taken place at 

some considerable time in the past? 

A Probably, yes. 

Q Okay. 

Now, Doctor,what did you do? I'm sorry. I 

interrupted you. You said there were several ecmelusiona 

which you reached. 

A Those were the ones having reference to the left 

side and the other having reference to the right side. 

Q F;ne. What did you do about that condition? 

A It's known that if luck is with you, that if you 
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·1 pass a catheter qp, if you get a catheter up past the 

2 fistula side and can divert the urine away, that with luck 

3 the fistula may close. So, at that time I think passed a 

4 catheter successfully up into the left kidney and left it 

5 there. 

6· Q Do you have a film showing that? 

7 A There should be one there in the jacket. 

8 Q Would that show then what would otherwise be the 

9 normal course of the ureter? 

10 A Yes, it would. 

11 Q Hottld you show us the location of the·ureter afttlf 

12 you put the catheter up? 

13 A This was the site that we had previously demonstrat~d. 

14 And this is the contrast material or the dye running down int~~ 

15 the vaginal canal (indicating). This is the catheter that we 

16 put up through this cystoscopy running up into the kidney. 

17 There is dye injected at this point so that you can see the 

18 inner structure of the kidney. 

19 Q Doctor, what was your course of treatment· of Mrs. 

20 Privette following the cystoscopy? 

21 A The course really consisted of leaving the catheter 

22 up for a period of ttme. I do have some notes here as to 

dates. That was put up on the 22nd of August. l~ould you 
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1 like the entire course, Mr. Povich? 

2 Q Not in great detail, but if you could, hit the 

3 more prominent dates. 

A On the 31st of Augu~t, I didn't like the positiQnin~ 

5 of the catheter. So, I repositioned it un~er fl\lcK!oscopy, 

6 doing it while you can watch on a screen. 

7 I removed the ·catheter on the lOth of Septe~er 

8 because leaving it up for long, long periods of time is not 

9 withoue its problems. 

10 On the 18th of September, I tried a larger 

11 catheter than the one you see there and put it up. I 

12 didn't like its position by the 20th and inserted another 

13 one of the same size. This was left up for a period of time. 

14· All of these catheters did help somewhAt in-that 

15 there was less urine through the fistula. However, they 

16 

17 

18 

19 

20 

21 

22 

23 

were not successful in getting the closure of the fistula. 

On the 24th of September, due to other circum-

stances as well, I operated on the left kidney and put a tube 

directly into the kidney to try and-g~t maxtmal diversion 

of the urine away from the lower ureter. 

At that time, I also explored the abdomen and 

drained a large abscess which was a pocket of pus, out of 

the lower abdomen. With the tube in, eventually the fistula 
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1 did close. 

2 Q You mentioned that there was a pocket of an 

a abscess, a pocket in which urine was collecting and abacessin ? 

4 A It was a pocket filled with essentially pus and 

5 a mixture of urine which didn't totally escape through the 

(i fistula. 

7 Q Uhcre was that? 

8 A That would have filled this entire area (indicating • 

9 Q How were you able to drain that? 

10 A We had to make an incision over the abdomen and 

11 put multiple rubber tubes in to drain out the pus. 

12 Q Notwithstanding the catheter, did Mrs. Privette 

1a experience any continuing leaking? 

14 A I'm sorry. Would you repeat that? 

15 Q You had the catheter up essentially in order to 

16 collect the urine, I assume, from the kidney and allow it 

17 to pass down and exit nonnally? 

18 A Correct. 

19 Q Notwithstanding that, was there some other 

20 accumulation of urine in the body that continued sometime 

21 after the 22nd? 

22 A Yes. The catheter diverted some of the urine. 

2:1 A great majority of what was left came out of the vaginal 

L----------------------------------
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1 tract. And some collect,ed properly in the pelvis and did 

2 manage to get out. 

3 Q How were you able to drain that out or get rid 

4 of that? 

5 A It probably came out on its own accord, but it was 

6 always being replaced by ~re urine. In other words, I think 

7 it eventually found its way out, each bit of it. But I don't 

8 suspect there is a fre~ .constant flow. Eventually, it was 

9 all drained out by th~ time of the operation I just described 

10 the abdominal operation. 

11 Q Is there anything in the record that indicated 

12 you took some rather unusual steps in order to collect the 

13 urine and drain it during the course of this period of 

14 hospitalization? 

15 A Yes. It's very difficult. It was quite vital to· 

16 keep track of the output. And with urine flowing freely 

17 out of the vaginal canal other than weighing the absorbing 

18 paper which would take it up, which is not the most accurate 

19 method, it's very difficult to collect it. So we did try 

20 an operation whereby a diaphragm was inserted into the 

21 vaginal canal. Is this what you have reference to, Mr. 

22 Povich? 

Q Yes. 
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1 A And a catheter was placed through a hole in the 

2 diaphragm. So, in essence, the diaphragm was turned into 

a a doughnut, if you will, where the catheter passed through 

4 the hole. And this worked fairly accurately for a while 
' ' 

;, as a drain to catch the urine. 

6 Q You mentioned the insertion of a tube into her 

7 kidney. Is this a nephrostomy? 

8 A Yes, it is. 

9 Q When approximately did that take place? 

10 A That was on the 24th of September. 

11 Q What was her condition at that time? 

12 A Her condition had improved up to a point juat 

13 prior to forty-eight hours before doing the surgery. In the 

14 forty-eight hours prior to doing this operation, it had 

15 .. again began to deteriorate . 

16 Q When you say deteriorate, what was happening to it? 

17 A She was -- she was getting less responsiVe to 

18 conversations. Her fever was becoming uncontrollable. She 

l!l looked worse. This is a clinical impression that one can 

20 derive after seeing many patients over a period of years. 

21 She was not doing as well as she had for several weeks. 

22 Q After you inserted the tube, the nephrostomy tube, 

2:1 what happened with respect to her condition then? 
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1 A Coincidental with that, of course, was draining 

2 the abscess. So you have to phrase them together. And after 

3 doing both of those procedures' her condition ba·gan·:;'tc( itnprov·~ . 

4 markedly. 

5 Q You drained the abscess. Is this with the tubes in 

6 the.abdoman? 

7 A Yes, rubber drains. 

8 Q How do you put drains tn the abdomen? 

9 A Well, you have to make an incision. And at the 

10 time of making the inci-sion, you drain out as much as you 

11 can with suction. And after that,. you leave drains, and 

12 by giving the material an easy access to the ou~s·tde, it wil1 

13 drain of its own accord. 

14 Q Do you recall how many drains you had f.n:/lter · 

'15 abdomen? 

16 A I do not. 

17 Q Multiple? 

18 A I would say yes. 

19 Q Can you quickly outline ho:w _she did up until the 

20 time of her discharge? I believe it was on October 27; is 

21 that right? 

22 

23 

A I don't have ~hat immediately here, but I think it 

was some time around then~ Well, Mrs. Privette began to 
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1 improve markedly. By the time of her discharge, she had 

2 no further urinary drainage from the vaginal canal. _And it 

3 was our hope that the fistula had closed. 

4 An IVP at that point indeed showed a ureter coming 

5 all the way down to the bladder. And she was doing well 

6 enough that our impression was that the fistula had closed. 

7 Q When she was discharged, what was expecteC. insofar 

8 as her future course of treatment was concerned? 

9 A Well, watchful waiting would have been the word 

10 at that moment. And our plan was to leave the nephrostomy 

11 tube in for at least another month and then to obtain X-rafl 

12 by inserting dye through the tube; in other words, inserting 

13 dye through the tube into the kidney and letting it run down 

14 the ureter which should give us positive prooff that the 

15 fistula had healed itself. Once knowing that, the tube coul4l 

16 be removed. So that was the plan at that point in time. 

17 Q How would the tube be removed? How could that be 

18 done? 

19 A The tube c:an be pulled out, and for several hours 

20 through the day urine will drain out of the side. Within 

21 

22 

28 

a relatively show period of time, the body will close this 

off. 

Q This is the tube out the side of the body where the 
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1 kidneys are? 

2 A Yes. 

3 Q Did she have to be readmitted to the hospital for 

4 that? 

5 A Yes. Ordinarily, yes. 

6 Q Was that expected? 

7 A Yes, tha·t we would readmit Mrs. Privette, do the 

s X-ray that I mentioned, and then pull the t.ub.e if .. the X-ray 

9 implied that. 

10 Q So, she was really discharged then on October 27, 

11 on or about that time with the idea being that she would 10 

12 · home for about a month and then hopefully the matter: would 

13 resolve to yot~ satisfaction to the point that·you could 

14 readmit her to the hospital for the purpose' .,of: ·r--'1dng the 

15 tube? 

16 A Correct, yes. 

17 Q All right. Now, did you do that? 

18 A Yes, we did. 

19 Q She was readmitted on what date? Does December 1 

20 ring a bell? 

21 A Yes. approxtmately. Yes. 

22 Q How long did you expect that hospitalization to 

23 last at the time you brought her in? 
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1 A I expected it to be a very short hospitalization 

2 all things going well, just a matter of days. I did plan 

a to repeat her cystoscopy during that stay as I wanted another 

4 look at· the right ureter. 

Mrs. Privette unfortunately spiked a high fever 

6 following the putting in of the instrument and manipulation, 

7 which is something that can happen on occasion. This 

R warranted her stay for a considerabl7 longer time. I don't 

n remember exactly how long. 

]() Q The recystoscopy, if I can call it that, is that 

11 what you were doing? 

A Yes. 

Q The second cyctoscopy, what did that do tO her 

14 system? 

]!j A She -- Mrs. Privette, being quite febrile, she 

lG developed a high fever and became very sick from this. In 

17 other words, it flared up infection. 

18 Q 

lH A 

20 Q 

21 

A 

Q 

The infection that had been present earlier --

(Interposing) I don't know. 

I see. 

But she became infected? 

She did. 

How long did she end up in the hospital on that 
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1 occasion? 

2 A Let me see. I don't think I have that there . 

a Certainly a week. 

4 Q October 17? 

5 A December. 

6 Q I'm sorry. December 17 • 

·7 I show you Plaintiff's 2 'for identification which 

8 appears to be a bill and the admission date is December 1, 

9 '74. Does it indicate to you what the discharge date is? 

10 A Yes, the 17th of December which would :have been 

11 sixte~ days approximately. 

12 Q All right. Doctor, with respect to the period 

13 of hospitalization from on or about the 20th of·'A,ugust When 

14 you fi~st saw her, is that right --

15 A (Interposing) Yes, right. 

16 Q (Continuing) -- which would have been about five 

17 days postoperatively until October 17 when she was discharged 

18 on the first'admission, will you tell us how much of her 

19 hospital bill would have been associated with the urologic 

20 injury during that period of time in which you were following 

21 her care? 

22 A 

Q 

If I can include the December admission .in that --

(Interposing) Yes. 
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1 A (Continuing) -- that would be approximately 

2 $1620. 

3 Q That's your bill? 

4 A That's correct. 

5 Q How much of that is related to the urolog£e problem, 

6 A All of it. 

7 Q Could you tell me insofar as the hospital care is 

.8 concerned, from the time that you entered the case and 

9 began the cystoscopy, say, in the 22nd, whether or not that 

10 was associated as well with her urological problem? 

11 A I' 11 have to think about that, Mr. Povich. I 

12 would say that the vast majority of it was. 

13 Q Had her other problem in the for.m of a pulmonary 

14 embolism begun to resolve itself? 

15 A Yes, it had. 

16 Q Fairly early in her hospitalization? 

17 A Yes, it had. 

18 Q I show you, Doctor, an entry in the record or 

19 phys-ician's progress notes of Dr. Fusco. Is Dr. Fusco at 

20 that time as of August 23 concerned essentially with the 

21 pulmonary problem? 

22 A 

Q 

Yes, I believe he was. 

All right. Would you look at that entry on the 
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I 23rd ~.f August and indicate at that point whether Dr. Fuaeo 

2 felt the primary problem at that point was the pulmanary 

· 3 problem or whether or not he felt Dr. Strauch should take . 

4 over because of the urological problem? 

5 MR. SLENKER: If Your Honor please, I make objectio~ 

6 to the note in view of the fact it comes from an exhibit 

7 that is in evidence which will speak for itself. 

8 THE COURT: Sustained. You can ask him to read 

9 the note if you want to. 

10 BY MR. POVICH: 

11 Q Sure, Doctor. Read the note • . 

12 A Fortunately I can read his writing. ·~unga clear. 

13 No pneumothorax. Will double clamp chest tube and if lungs 

14 still expand, chest tube may be removed." He the~ gives soine 
··-

15 technical aspects as to how muCh Mrs. PriVette is getting. 

16 "I feel respiratory problem very stable and needs only to be 

17 monitored with daily blood casts and chest X-ray over weekend. 

18 Therefore, since primary problems are general urinary 

19 infection and central nervou8 ·system, .. I belieVe Dr. Strauch 

20 should assume primary care." 

21 ·- Q 

22 A 

Q 

What is the date of that? 

23rd of August. 
.. 

My last question, Doctor,. what kind of difficulties 
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I would you expect that Mrs. Privette would experience followin ~ 

2 her discharge, the s~cond discharge on December 17 insofar 

3 as her physical condition was concerned and her well-being. 

4 A Well, at that point in time, I would expect beth 

5 some physical and mental difficulties. I would expect 

6 Q (Interposing) You say physical and mental? 

7 A Yes. After that long a hospitalization and being 

s that 111, I would expect it would take her some time to 

9 regain her strength. 

10 I would also expect that she would have depression 

11 and some emotional problems as most patients I've seen do 

12 as going through that trying period. 

13 Q Would you expect her to have some· difficulty, any 

14 weakness? 

15 A Yes. I would expect some weakness for that 

16 period of time. 

17 Q Have you had occasion to recently.check her 

18 urological system? 

19 A In the fall, yes. We had, I believe, an IVP and 

20 some kidney function testa. 

21 

22 

THE COURT: Fall of '76, Doctor? 

THE WITNESS: Yes. 
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1 BY MR. POVICH: 

2 Q Is the kidney function and her uwinary function 

3 normal at this time as of the last time you saw her? 

4 A No, I couldn't say that 1 t is • Her IVP or the 

5 kidney X-ray anatomically looks good. ~e Chemical tests, 

6 what we :call a creatinine. clearance, is not aormal. 

7 Q Do you think that she is somewhat more vulnerable 

8 to future difficulty than another individual as a result of 

9 this period of hospitalization? 

10 A Well, let me answer that two ways • · As regards the 

11 injury to the ureter or as regards the ureteral problem, 

12 the further out we get, the less chance there is for ·a 

13 .problem. ·But there is always a problem with scarring which 

14 may last for some years. possibility of ·scarrtitg· -amund the 

15 tube. 

16 As regards the function, the kidney function is 

17 quite all right for doing everyday actiyity. :But :there is 

18 perhaps less margin of reserve. 

19 Q What if her situation shou14 put her in future need 

20 of an operation in and about that area, would you --

21 MR. SLENKER: (Interposing) I object to this, if 

22 Your Honor please. It is totally in the area of specul~tion 

23 for him to say should she need!·-anot-.,:. ope.ration when there 
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1 hasn't been anybody that has even suggested that. 

2 THE COURT: Sustained. Ask her with reasonable 

a medical certainty what is the need for a future operation. 

4 

5 

6 

7 

8 

9 Q 

MR. POVICH: I will leave it at that. Thank Y:P~· 

THE COURT: Mr. Slenker. 

MR.. SLENKER: Thank you, Your Honor. 

CROSS EXAMINATION 

BY MR.. SLENKER: 

Dr. Berger, with regard to the weakness that you 

10 spoke of after her discharge, do you have an idea as to how 

11 long that might last within reasonable medical ,probabllity'l 

12 A That's a very difficult question, Mr. Slartker. 

13 MOst patients that I see have not had that degree, of 

14 hospitalization fortunately. If I would take the average 

15 operation, I would say three months. I would say -- to give 

1G you a ball park figure, I would think that by one year 

17 following the surgery barring other problems, that physical 

18 strength should be returned. There may be. otther factors that 

19 enter into it. 

20 Q All right. 

21 Now, it is true, is it not, that if something 

22 happens to one of the kidneys in a person, the other kidney 

2:3 will take over the fut).ction of it? 
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BY MR. SLENKER: 

Q In what instances? 

A They are done to get the lay of the land so to 

speak. ~at is, they are sometimes done prio~ to surgery 

if one will be operating in that area. They are also done 

in evaluating high blood pressure. 

Q I see. 

Do you see any indication in this record or a 

reason why one should have been done on Mrs. Privett_e fJ:qm th · 

14th of August until the 19th? _ 

A The --may I consult something here? Yes, I do. 

Q What would that be?. 

A Providing -- I qualify that, only to the point ·in 

providing her condition ·is stable enough to war.rant it. Mrs • 

Privette's BUN,which is _a measure of kidney function, began 

to go up on the 17th ~d 18th. And at that point, one might 

have thought she should have an IVP. 

Q How about prior to the surgery from the 14th up to 

the time of surgery on the 15th? Do Y..~U see anything in the 

record to indicate the necessity for an IVP? 

A I think there would have to be a determination, 

Mr. Slenker, that the obstetrician or the ·gynecologist would 

have to make since he is the one.who is going to be doing tha 
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Q (Interposing) All right. But within reasonable 

medical probability, this is yo·ur opinion, is it riot; With 

reference to this point? 

A Yes. :J:t coul-d form an abscess l4thin twenty-four 

hours. 

Q All right. That's my next question. If we assume 

that urine is escaping, let's say from the 15t:h .of August, 

into the area outside the peritoneal and it's laying there, 

you would expect an abscess to form what, within tw~nty-four 

hours or within forty-.eight hours or within What peft~d of 

time? 

A No. Again, I can't give you a definite answer. 

I would not be surprised if one were to form wit~in twenty-

four hours. I would not be surp-rised if it ,ere ·to take 

five or six days. 

Q All right, sir. 

When you did your procedure on the 22n~ of August, 

did you find any localized abscess? 

A No. 

Q So, she goes a full seven days without the formatio1~ 

of abscess, does she not? 

A There was no -- we did not think that there was 

an abscess at that point. So, to answer your question, it 
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1 would appear that she had no abscess then. 

2 Q All right, air. As a part of your retrograde that 

a you did on that day, you also did a cystoscopy, didn • t you,· 

4 before you did the retrograde? 

5 A Yea, correct. 

6 Q In the cystoscopy, ·you take your instrument and 

7 look into the bladder? 

8 A Yes. 

9 Q Now, the area that we are talking about heTe is 

10 below the bladder, is it not? 

11 A 

12 Q 

ia A 

14 Q 

15 A 

Which area is that, sir? 

Where you say that _the opening in the ureter is? 

No. We haven't reached the bladder at that pQitit. 

It has not reached the bladder at that po.:lnt? 

That's correct. The. bladder would be below that. 

16 In other words, we are talking about the same spot. This 

17 

18 

19 

20 

21 

22 

area where the dye is·exiting is before the ureter reaches 

the bladder. 

Q All right. 

Is it true, therefore, that whatever was escaping 

from that. fistula by way of urine came from the kidney _itself 

before it got ·to the bladder? 

A Yes, that's correct. 
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Q All right. 

That urine that reaches the bladder from the 

kidney and does not go out through the fistula is the 

patient's normally produced urine, is it not? 

A It is. 

Q Once again, Doctor, excuse me. It's my deficiency. 

Is this above or below the bladder where yo'u see ·:·th.e dye 

there? 

A It, of course, depends upon the direction you are 

coming from. If you are talking about from the kidney to 

the bladder, it's before you get to the bladder. if you 

are going via the bladder, then it's above the bladder· and 

on the way to.the kidney. 

Q All right. Fine. 

When you did your cystoscopy and looked in t:he 

bladder, what did you.see? 

A When we looked into the bladder, it was very 

difficult to get good visualization because there was a lot 

of debris floating around, what one sees with infection. 

We were able to ~scertain that. there were no tumors 

or other problems in the bladder. And we l'lere able to 

22 visualize reasonably easily the opening on the left where the 

2a left ureter entered into the bladder and later on With more 
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1 difficulty the area on the right Where the right ureter 

2 was. 

3 Q There was evidence, I take it, of infection in 

the bladder and in the urine that was in the bladde~.on the 

5 22nd, was there not? 

6 A Yes, there was. 

7 Q Does that not mean, Doctor, that the infection that 

8 was there came from the left kidney down the ureter and did 

9 not go out but went on down into the bladder carrying that 

10 infection into the bladder? 

11 A Not necessarily, no. It may have come from thl 

12 area around the opening of the ureter and ·come back into the. 

ia ureter and down into the -bladder. One could.not say·for 

14 sure. 

15 I would say statistically chances are that it 

16 probably came from up in the kidney. But it could also have 

17 come from the pelvis. In other words, what comes out of a 

18 hole can always go into a hole. So, it may have gone back 

19 into the open:f.ng and down into the bl~dder. 

20 Q You are saying if there is an opening there, the· 

21 material can come out and mate·rial can go in? 

22 A Yes. It just depends on how much pressure is there 

23 as to which· dir~ction it's aeing to go in. 
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1 Q Up to the 22nd when you did your test here, there 

2 was no test done by anybody that would show that portion of 

3 the ureter on IVP or indeed on retrograde? 

4 A This is the first definitive test. 

5 Q The IVP did not show that location of this ureter, 

6 did it? 

7 A It did not. 

8 Q Now, you mentioned in your direct testimony and 

9 indeed in response to my questions about injury ·to a ureter, 

10 those can come about in many ways., can they not,. Doctor? 

11 A Yes, they can. 

12 Q How many can we think of right away? 

13 A You know, as· many as you want depending on the 

14 incident. 

15 Q Within your area of urologic specialty, how many 

16 do you consider realistic and viable causes? 

17 A Oh, I would think that we could talk tn terms of 

18 ten, six to ten, maybe more depending on the degree of the 

19 injury and what we '.re talking about. And any~hiag abnormal ·in 

20 the ureter can cause an injury to it or from the inside. 

21 Q All right. 

22 Uow, can we get any evidence 'from the length of 

2a time that it took the fistula to close with reference to any 
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1 Q As a matter of fact, from your experience as a 

2 urologist, Dr. Berger, are most of the ureteral problems 

3 which you encounter diagnosed postoperatively? 

4 A Yes, most of them are.diagnosed po~toperatively. 

5 Q Aren't indeed about ninety-eight percent of them 

6 so diagnosed? 

7 A I think that would be a reasonable ball park figure 

8 Q Now, if one can make the diagnosis of this type of 

9 complication early on the prospects of taking ea~e of it are 

10 great, are they not? 

11 A That's correct. 

12 Q In this case, you were aware of' her course following 

13 the surgery, were you not? 

14 A Yes, I was. 

15 Q She did very wall, did she not, Until about the 

16 17th of· August? 

17 A I believe that· was the time of the pulmol)ary 

18 embolism. 

19 

20 

21 

22 

Q· Right. 

A Yes. 

Q Up until the 17th of A~gust, is there anything 

at all that should lead one to even suspect the onset of 

any urinary or ureter complication? 
I I 
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1 A No. 

2 Q Nothing at all? 

3 A To the best of my memory, no. 

4 Q All right. 

5 Would you say or could you tell us, did the 

6 onset of the pulmonary embolism cloud the issue and encumber 

7 possible diagnosis of this complication? 

8 A 

9 Q 

10 A 

11 

12 

i3 

Yes. May I check my notes for a Ddilutf!'l · 

Certainly, Doctor. 

Now, could you repeat the question for me, please? 

MR.. SLENKER: l-lould you read the question.. plealaf 

(Question read.) 

THE WITNESS: I would think very probably it might 

14 have. I wasn't in on the case at that point :inti •. But 

15 I would think that it might have. 

16 BY MR.. SLENKER: 

17 Q Within reasonable medical probability, do you have 

18 an opinion on that? 

19 A Yes, I believe it did with ~ reasonable pv:o,bability 

20 Q That would :be your opinion. 

21 A I would think so, yes. 

22 MR. SLENKER: All right. Thank you very much, 

2:1 Dr. Berger. That's all I have. 
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THE COURT: Mr • Scanlon . 

MR. SCANLON: I have no questions, Your Honor. 

THE COURT: Redirect? 

REDIRECT EXAMINATION 

BY MR.. POVICH: 

Q Doctor, describe, identify, or define what ·this 

condition is right here. Do you want to define that as 

fistula, or would you like to define it some other way? 

A Per se, that is not a fistula. I think I would 

just define it as urine contrast material in this case 

escaping from the ureter. · · 

Q In your opinion, DOctor, when and how did that 

occur? 

Let me ask you this way. What caused it from your 

review of this case and the chart? What in your opinion is 

the cause for that condition _to have arisen and when did the 

cause arise? 

A I can't cite the exact type of injury, Mr. Povich, 

because it was some type of injury to the ureter. And I 

would have to believe that it was at the time of surgery. 

Q Now, Mr. Slenker has asked you about the fact that 

there may have been some urinary output, is that correct, 

shortly after surgery? 
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1 A I don't remember that specific question. 

2 Q He was ~sking you about Ur:~e passing from the 

3 kidney into the bladder. 

4 A All right. 

5 Q Do you remember that? Have you had an oppOrtunity 

6 to revi~ urinary output with respect to this matter from 

1 the time of surgery to the tilDe, say of the 22nd· and 

8 thereafter? 

9 A Yes. 

10 Q Has thatassisted you in coming to the conclusion 

11 which you just came to? 

12 A Which conclusion specifically, Mr. Povic~? 

i3 Q As to when the injury was caused an~·how it.-was· 

. 14 caused. 

15 A Yes, to an extent. 

16 Q Would you explain that to us? 

17 A All right. Mrs. Privette's recorded outputs of 

18 urine remarkably decreased from the day of surgery relative 

19 to the amount of fluid she was receivi~g. This can be a 

20 normal occurrence for several days, but this trend_ did 

21 continue. 

22 Also the -- the BUN was recorded as elevated on the 

2a 17th. I would guess the 17th. An,d with no known urinary 
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1 problem prior, medical probability would dictate that the 

2 only intervening event being surgical procedure, that we are 

3 talking about the day of surgery. 

MR. POVICH: I have no further questions, Your 

5 Honor. 

6 THE COURT: Recross. 

7 MR.. SLENKER: Yes . 

8 RECROSS EXAMINATION 

9 BY MR. SLENKER: 

10 Q When you say that it was at the surgery, are you 

11 meaning to infer that this problem was caused by Louis Ptiljbll' f 

12 A What I'm saying is that looking at everything, that 

13 whichever injury occurre~ to the ureter occurred at the time 

14 of the surgical procedure during ' the· surgery • 

15 Q All right. 

16 I take it you are not saying that he di-d :I. t , are 

17 you'l 

18 A It was done. Dr. Pugsley was the surgeon. When 

19 you say he did it, I don't quite understand what you mean. 

20 Knife in hand o~ retractor, it's hard to say. 

21 Q Any way . Can we say'l Any way • 

22 A Again, I think I would stand on my.prior·answer 

2a that it was done at the tfme of surgery. 
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1 Q Can the same injuries occur under the beat of 

2 surgical procedures and techniques? 

3 A Yes, they can, certainly can. 

Q All right. Is there anything in the record here 

5 .that would indicate to you or would form the basis for your 

6 opinion within reasonable medical certainty as to whether 

7 or not this l;ras an injury actually accomplished mechanic·ally 

8 by Dr. Pugsley or whether it's something that comes from the 

9 natural and inherent insult of the procedure itself? 

10 A That' 8 hard to make a stipu:Latlon, but .I would say 

11 no. 

12 Q You cannot tell, can you? 

i3 A No, you cannot . 

14 MR. SLENKER: Thank you, Doctor. 

15 THE COURT: Anything _further? 

16 FURTHER REDIRECT EXAMINATION 

17 BY MR. POVICH: 

18 Q Insofar as reasonable probability is concerned, 

19 if it happened at the time of surgery _insofar as what the 

20 surgeon did,. his operative procedure, would it happen·· 

21 otherwise as a result of some spontaneous condition? Are 

22 those the alternatives? 

A Would you rephrase that once more, please? 
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1 Q It either happened at the time.of surgery as a 

2 result of what the surgeon did~ his procedure which he 

3 followed, or it happened npt as a result of that but as a 

4 result of some other spontaneous injury, d~d it not? 

5 A Right. We are not talking about a spontaneous 

6 injury. 

7 Q In this case, what i~ your opinion caused that 

8 injury? Surgical procedure? 

9 A· Surgical procedure, yes. 

10 . 

11 

12 

13 recall? 

14 

15 

16 

17 

18 

THE COURT: Do you. have any further questions? 

MR.. SLENKER: I have none . 

Tim COURT: Do YOU: want him excused or subject to 

MR. POVICH: He may be excused~. 

THE COURT: Do you object to his being excused? 

·MR. SLENKER: No·. 

(Witness excused.) 

THE COURT: All right. We will take about a fiftee,l-

19 minute recess at this time with the same admonition I gave 

20 you at the start of trial. 

21 (Whereupon, a short recess was take~.) . 

22 MR. POVICH: Your Honor, at this tlme I would like 

2:! to read to the jury ·an entry in Volume 2 which would be 
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1 checked." 

2 Q Did you check your blood pressure or have it checkec? 

3 A I had a physician do _it. 

4 q What. was your bloocl pressure? 

5 A It ayeraged 140 over 90. 

6 Q Were you taking anything for it? 

7 A I had been taking a diuretic approximately tWice a 

8 week. 

Q Were you taking it before the tilne that Dr. PUgsley 

10 did the vagina.l examination? 

11 A Yes, I was. 

12 Q Was he aware of that? 

ia A Yes, he was. 

14 Q Now, Mrs. Privette, directing your attention now 

15 to the time of your admission in August of 1974, I believe 

16 that you have described the arrangements which you made with 

17 Dr. Hall and the scheduling of that operation you said at 

18 that time when Dr. Hall would be available. 

19 A Yes. 

20 Q Would you tell us what happened on the morning of 

21 August 15 insofar as your being taken to the operating room? 

22 A Hell, I was taken· from the floor that I was on 

28 and taken down to the operating room floor. And I was taken 
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2 Q Is that called a ~olding area? 

3 A It's called a holding area where the patie~t is 

· 4 kept untii they are ready to put them in the operating room •. 

s This also is the room where the anesthetist·,·.Omes fn and 

Q. starts your IV. 

7 While -- I was taken in there . And Dr. ~&ley 

s came ·in while I was there; abd. 'tbe:· an:es~he·tts:t<·:,-. .. ~ :tn:~h.ile 
' t •• • •• ·.;;-•. • ·, .. • 

9 I was there. 

10 Q Is the anesthetist 

11 A (Interposing) The anesthetist was a female. Shl 

12 came in, started my IV, and I asked her if Dr. Hail were. 

i3 there. And she said she did not kn()W ,· but that :·~tua ·WoUld 

14 check. 

15 Dr. Pugsley came in. And he had his aet11b. suit 
' ... ~ ' 

16 on, and he said, "Good morning." And I.asked him if Dr. 

17 Hall were there, and he didn't know. While ·t}j;f!: anea~t_hetist 

18 was there, she started the IV, and that was all. 

10 Q Had you earlier had a diacu8aion with ·.Dr·. Pugsley 

20 about Dr. Hall being present? 

21 A 

22 Q 

A 

Oh, yes. 

~fuat was that discussion? 

\-Jell, I had·one with him-- I: had one with him in 
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1 his office in June. I had one in his office with him in 

2 one week before surgery when I spoke to him about the 

a venereal warts. 

Q Uhat was that conversation with respect to Dr. Hall 

5 being present? 

6 A On which occasion? 

7 Q The second. 

8 A ~·Tell, it had been set up with Dr. Hall's office. 

9 It had been set up with Dr. Pugsley's office.~~: .·J:?.~•s.,,to 

10 have Dr. Hall present. 

11 Q Did you tell him, Dr. ~aley, that he was to b• 

12 present? 

13 A Oh, yes. 

14 Q He was aware of that? 

15 A He was aware of that. 

16 You want the exact words that were said? 

17 Q If you can recall. 

18 A lolell, I explained to Dr. Pugsley that it was not 

19 that I didn't have confidence in him because if I didn't, 

20 I wouldn't be there; but that I realized that he was a 

21 gynecologist, and that the bleeding that I was having was 

22 for some unknown reason. And I would feel more comfortable 

2:l to have a surgeon there. 
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1 Anll I told him that I planned to do this before 

2 I talked to Dr. Hall . I to 1 c1 him that I wanted to do it 

3 when I had my vi.sit with him in June at the first time that 

4 we started to make arrangements to have surgery. Then whe~ 

5 I saw him in August one week before surgery, I assured him 

6 that the arrangements had been made. I also spoke with his 

7 office on the telephone in between times, and they knew that 

8 everything was set. 

9 Q Now, you say you had a conversation with Dr. 

10 Pugsley in the holding area outside the operattng room 

11 A (Interposing) Right. 

12 Q (Continuing) -- on the morning of the 15th, the 

is 100rning you "t<7ere opera ted on? 

14 A Yes, I diet. 

15 Q You asked if Dr. Hall was praaent? 

16 A I did. 

17 Q ~fua t did Dr. Pugs ley say? 

18 A Dr. Pugsley didn't know where he was, but that he 

19 would look. 

20 Q llhat was your conversation with the nurse? Did 

21 he indicate what if anythinB she would do? 

22 A 

Q 

Hell, she was going to look, too. 

Then ,.,hat is the next thing that occurred insofar 
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1 as you were concerned? 

2 A ~.Jell, the next thing that happened of any 

a significancn was that the anesthetist and someone took me 

4 into the operatin~ room. 

5 Q When you got into the operating room, what occurred 

6 that you recall? 

7 A Well, there were -- there 'ttTere three women and one 

a man. Dr. Pugsley was not in the room at that moment. And 

9 I exchanged r;ood mornings . And the young man that was 

10 standing there -- may I go back a moment, please, for 

11 something that I forgot? 

12 Q Sure. 

ia A When Dr. Pugsley -- when I had seen Dr. Pugsley 

14 in 3tme -- on August 7. a week before surgery, I had reminde~ -

1s I had told him I had some venereal warts , and I wanted them 

16 removed. And he said, "Don' t forget to remind me, " because 

17 you have to turn the patient over,· ·I'm told, in surgery 

18 to take care of this . 

19 So, in the holding room, I also -- it was just 

20 engraved upon my mind, don't forget the venereal warts. 

21 So, I reminded him in the holding room about the venereal 

22 warts, also. 

2:1 'r.u~n when we -- I BOt into the operating room, and 
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1 the young mau was standing there. He told me that he waa 

2 going to assist Dr~ P~gsley in this surgery. And I aaid to 

him also, "Uou' t forget these vene.real warts • " 

4 And then I was put over on the table from the 

5 litter. I was put over on the table and .• you know, .atrapped 

6 down like you would be, and the blood pressure. cuff put 

7 around my arm, an~ the IV was set up to go in. 

H &1d there was a discussion going on behind me, 

a voice of a woman that I cannot identify, and Dr. Pugsley. 

10 And the discussion was to the effect that I don't know where 

11 he is. He's not here. And then Dr. Pugsley walked around. 

12 Tlte anesthetist was behind me and in this area (indicating), 

13 and Dr. Pugsley walked around to this area (indicating), and 

14 told me that_Dr. Hall was not available, that-he was ln one_ 

15 of the other suites doing surgery. 

16 And 1 said, "I do not want to be put to sleep unt~l 

17 he gets here." And at that moment I felt the sodium pantatha; 

18 hit my vein, and I remember nothing else. 

19 Q Uhat is the first time you do recall anything 

20 occurring thereafter? 

21 A 

22 Q 

A 

The second day of September. 

llou do you know it was that date? . 

nccause I remember opening my eyes, and my daughter . 

DEO REPORTING 
931-8484 

r 12~_·-. .,, • (If 



226 

1 was standing over me. And I said, ''What day is it?" And 

2 she said, "It's the second day of September." 

3 ~rcll, the second -- the second day of September 

4 she was supr~sed to have entered college. And I knew slte 
·,• ' ' 

5 was supposed to be there. ~nd so I guess I was rather irate. 

6 And I said, "You are supposed to be in college. Why aren't 

7 you there?" And she said, "Hother, you are in very critical 

8 condition, and I'm here with you." 

9 How, ltr.s. Privette, I don't want to take a great 

10 deal of time BOing through the·course of your h~spitatization 

11 until the tir/te that you ieft ~n the 27th of October on thAt 

12 first admission. But I would like you to tell just briefly, 

13 succinctly, some of the experiences that you recall having, 

14 and not a great deal of them, just some of them that stand 

15 out more or less in your mind. 

16 A Starting when, Mr. Povich? 

17 Q From the time that you began to remember until the 

18 time you were discharged. nut I don't want to take a lot of 

19 time with it. I would just like several inst!anees that you 

20 recall that you felt parti.cularly --

21 A (Interposing) Well, the bouts in the hospital, 

22 I am very fuzzy about. I remember things, and I don't 

2:1 remember things. It was just that way. 
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1 When I got home to the hospital -- from the 

2 hospital the first time, there was no· one there except my 

3 two children and I. And they did the best they could because 

4 my -- my memory was not too good, and my disposition was 

5 even worse . 

6 

7 

8 

9 

10 

11 

Q Before you tell us what happened during that 

period of time, would you tell us some of the instances· that 

you recall during the period that you can recall while you 

were tn the hospital before y~u were discharged? 

A I had horrible nightmares. I -- I can remember 

the ·time when I felt as if I were up in a the upstairl 

12 looking down upon my own body, seeing all the tubes that 

13 were leading in and out of it, and seeing how wasted away 

14 that I looked. 

15 And I knew that I had an obligation, that I had 

16 two children and they were my·-- my support. They were mine. 

17 And I had the -- well, anyway, it was a very tough decision. 

18 It was as if though I could either say okay, Go~, I'm ready 

19 to go to heaven or I could say, all right, this is your job. 

20 You've got to go back and get in that body and you've got 

21 to survive. And because I lived my children, I decided that 

22 was the best way. That one incident. 

· The nightmares. that went on were a struggle. I 
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1 could relate some of them to you, but they were always 

2 I was struggling to get somewhere or I was struggling to 

a get something done. 

4 Q Did you have any physical .difficulty that you were 

5 acutely aware of? 

6 A Oh, I was so sore. I was so sore. And because --

7 Q (Interposing) Where were you sore? 

8 A Well, my nose and my -- all the -- the membranes 

9 that -- mucus membranes from the massive doses of antibiotics 

10 that I had had. It did good thin~a, but it also did bad 

11 things. And, ·oh, my whole mouth and nose were just encruleltl 

12 with ulcers, and I was unable to eat. And with nasal oxygen 

is going in my nose on top of this horrible thing -- ulcerated 

14 nose, it was most painful. 

15 Also, because there was urine that was coming out 

16 of the vaginal area that was unable to atop, the catheter 

17 being in was unable to stop, my whole area, both vaginal 

18 area and anal area and the cheeks were just constantly raw 

19 because it was ~possible to keep me ~ry. 

20 Is this the type things you need? 

21 Q Well, perha~s another instance or so would be fine. 

22 A I know that I was put on an air mattress because 

23 just the pressure of lyin~ on a bed was painful. My -- I los1 
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5 

6 

7 

8. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

all my hair. 

Q Mrs. Privette, you say you left the hospital and 

you were home for what, approximately a month? 

A I left, I think~ the 27th day of Oetober, and I' 

returned the 1st day of December. 

Q At that time. what was your condition? Was there 

anyth~g tmusual about your ~ppearance when·you,leftthe 

hospital? 

A I had a tube that's called a nephrostomy tube that 

was inserted in my_left side. It looks very much like a 

catheter except that it was larger and has a fluted end.Oft £1 

There was a hole in my side, and this •• stuckin'the side 

and taped. 

And in the daytime, I wore a bag on my leg so that 

I could manipulate. And at .night -it was put on a longer cord 

and usually hung on the back of the chair so that the flow 

would go into that. And I had to keep this on at all times. 

Q Generallv how did you feel during that·one month 

before you went back to the hospital? 

A I -- well, I ~~.was unable to walk for more than twenty . 

steps when I came home. And the bedrooms in my house are 

upstairs. So, I tried fixing a room downstairs but the 

bathroom is also upstairs. So, I learned how to crawl up the 
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1 stairs. 

2 Q Did you have difficulty going to the bathroom? 

3 A Well, because of this urine seeping put all the 

t ~~e. my rec·tum had also become very inflamed. And from 

5 constantly being wet, I had had constricture of it. So that 

6 before I left the hospital, Dr. Berger had dilated it for 

7 me. And then I had to constantly keep it dilated. And to 

8 have a stool required and still requires digital manipulation~ 

9 Q When you went back into the hospital tn December 

10 on the 1st of December, ho"'r long had you expected to be in 

11 there? 

12 

i3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A I'm sorry, Mr. Povich. I can't hear you. 

Q When you went back into the hospital the first 

of December for the purpose of having the nephrostomy tube 

A (Interposing) Right. 

Q · (Continuing) --how long did you expect to be there? ~ 

A I was told I would be there three days. 

Q And that was prolonged; is that correct? 

A Yes. 

Q You were finally discharged on December 17; is 

that right? 

A 

Q 

That's right. 

Where ~id you go? Did you return home? 
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1 A I returned home. 

2 Q How were you able to get along after that? 

3 A Well, it was better than it was after the first 

i time I came home . I had gained strength. Men tally I was 

6 

7 

8 

9 

confused. I found that I co~ld not relate one thought with 

another in a chain of events. I was very forgetful even to 

the 'point of my children telling me something and as youngste1 s 

will be, when I act· as if thoUgh I had never heard this 

before, they became upset with me as though I told you; I 

10 told you before. And this was frustrating to me. 

11 Q Did there come a time in which you trt&d to go blatt 
12 to work? 

13 A Yes, I did. 

14 Q When was that? 

15 A The first time I tried returning to work was in 

16 December of '75. 

17 Q 

18 A 

19 Q 

20 A 

21 office. 

22 Q 

A 

Where did you try to return to work to? 

I beg your pardon. I tried before that. 

Yes. 

I I had been formerly e~ployed in a doctor's 

Who was that doctor? 

Dr. William Carver Amos, Jr. ·I had been employed 
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1 by him when I went in the hospital. ADd he had told me. that 

2 when I --

3 MR. SLENKER: (Interposing) I object to the 

4 hearsay. 

5 THE COURT: Sustained. 

6 THE WITNESS: I was employed by him. And when I 

7 was capable, I was going to go back to work for him. So, I 

s went to his office. 

9 BY MR. POVICH: 

10 Q How long had you been employed by h:tm previously? 

11 A Two years and two months. 

12 Q Did you anticipate returning to his employment as 

13 soon as you recovered f~m your operation at the> time you 

14 went in for the operation? 

15 A Well, I went to surgery during our vacation so I 

16 would be able to go back to work as soon as vacation was· over 

17 with. 

18 Q Do you recall how much money you had made with him 

19 for the year prior to your hospitalization approximately? 

20 A 

21 Q 

22 A 

28 Q 

I would say approximately $8,000, 8,000 •-

(Interposing) Between seven and 8,000? 

Approximately. 

When you went to Dr. Amos,. you say that was 
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1 approximately when in order to resume? 

2 A It was in the fall of '75. 

3 Q Of '75. 

4 Did you visit with Dr. Amos? 

5 A Well, I made an appointment to come by and see 

6 him to be employed again to talk to him about it. 

7 Q After your discussion, did you reach any conclusion 

8 as to whether or not you would be rehired? 

9 A 

10 capable. 

11 Q 

12 A 

13 

14 A 

15 Q 

He was very emphatic, about it. He said I was -not 

All right. You can't say what he said. 

I was not·able to do ·it. 

You say that was in the fall of 1975? 

That was in the fall of '75. 

Thereafter, did you seek sometime _during 1975 to 

16 obtain employment? 

17 A I made application to Homemakers Upjohn. And I 

18 did do some private duty with a newborn baby in Deeetnber of 

19 1975. 

20 Q How much work did that require? 

21 A Well, the mother had a back injury. And she was 

22 unable to take the child from the bassinet and the lifting 

2a part of the baby, the newborn baby· in· the position that_ you 
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1 have to be in. It was all that she couldn't do .• 

2 Q Did you do that for her? 

A Yes. I was able to do that and to feed the baby 

4 on occasion, and the position that you have to be in to chang4a 

5 a diaper in ·a bassinet. The mother could not bend. So, I 

6 did this. 

7 Q How long did that job last? 

8 A Well, it was only part time. And I -- as best I 

9 recall, it was over a period of three weeks. But only on 

10 one or two times during the week. 

11 Q Do you recall how much you were paid for that ac 
12 the time? 

13 A It was in excess of $100. Maybe $130. 

14 THE COURT: Was it the entire period? 

15 THE WITNESS: No , sir. I only worked part time. 

16 THE COURT: Is that what you mean.,· the entir.e 

17 period $130? 

18 THE WITNESS: Yes, sir. 

19 MR. POVICH: Can we have th~s marked, Your Honor? 

20 THE COURT: Plaintiff's Exhibit 4. 

21 MR. POVICH: We have had this marked for 

22 identification. 

2:3 THE COURT: 5 and 6 . 
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MR. POVICH: W-2 forms for 1974. 

(The wage and tax statements 

previously referred to were 

marked Plaintiff's Exhibit 

No. 4 for identification·.) 

(The 1976 w~2.,.forms 

· previously referred to were 

marked Plaintiff's Exhibits 

No. 3 and 4 · · ···· 

for identification.) 

MR. SLENKER: May ·we approach the bench~ Your lttiftef~ 

THE COURT: Yes, sir. 

(The following proceedings were had at the 

bench by Court an·d counsel out of the ·hearma· .of 

the jury.) 
tjl)J 

MR.. ·SLENICER: Of these three documents, we would 

17 object to their admissibility. I think they al,'e not within 

18 the parameters of recoverable damages in a case like this. 

19 This represents the amount she actually received. I think 

20 the recoverable damages are said to be the amount that is 

21 

22 

allegedly lost and tied in. 

MR. 'POVICH: Your Honor, she lost the full salary 

from her work less what she made. 
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THE COURT: Are you offering this in mitigation? 

MR. POVICH: Yes. 

MR. SLENKER: There's been no evidence of what 

4 amount she would have earned if anything. 

5 MR. POVICH: She would have earned 'Gdi$t her job 

(i was at the time when she was going to go back --

7 THE COURT: (Interposing) You are claiming she 

8 would have earned 8,000 had she been working ehe whOle time? 

9 MR. POVICH: Yes. 

10 MR. SLENKER: Whatever. 

11 THE COURT: She just said she earned a evan or 

12 eight thousand dollars. 

13 MR. SLENKER: The year before. 

14 THE COURT: Yes. 

15 MR. SLENKER: That establishes what she earned in 

16 that year. In light of her testimony with her conference 

17 with Dr. Amos, how does it flow by any logical, legitimate 

18 manner that she would have earned that same amount of money 

19 more or less in subsequent years? 

20 But the point is that these are offered for no 

21 recognizable purpose as I see it. The measure of damage is 

22 the ·amount of loss, not the amount of what she got. He 

says it's in mitigation. I'm saying in mitigation of what. 
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1 There isn't any evidence of what she would have earned. 

2 MR. POVICH: I have asked her· what her annual 

3 salary was, Your Honor. I can't prove the negative unless I 

i can establish her salary which was the year preceding, which 

5 was the job she .expected to return to . I·' 11 have Dr;. AmOs 

6 on the stand. 

7 THE COURT: You are go~g to call Dr. Amos as a 

8 witness? 

9 MR. POVICH: Sure •. But I think it's only fair we 

10 put in the fact she did make some money and that: should 

11 be subtracted from what she expected to make. 

12 MR. SLENKER: It might well be that there will be 

13 somebody that says she lost X number of dollars or that loss 

14 was a result .of something which would· be attributable to thes4~ 

15 defendants. But as the record now stands, that's not the 

16 case. The only evidence we have from his doctors is Dr. 

17 Berger that said he would have thought it would have been 

18 three months, I think, but at the outs.ide .it was one year, 

19 see. 

20 MR. POVICH: That would take you through December 

21 just about. 

22 · MR.. SLENKER: Where is the evidence that she had 

2a the capacity but for this injury to earn what amount when? 
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1 THE COURT: You have got Dr. Amos coming on_ this 

2 point. I' 11 just reserve on it tmtil Dr. Amos comes. 

4 

5 

6 

~m. POVICH: Can I have it identified? 

THE COURT: Yes, sir. 

MR. POVICH: Can I have her identify ~hem? 

THE COURT: Certainly. You don't have any 

7 objection to her identifying them? 

8 MR. SLENKER: As long as she doesn't tes·ti·fy to 

9 the amount. 

10 THE COURT: There isn't tm.Y objection to leading 

11 on this. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

MR.. POVICH: Your Honor, if we feel there's been 

sufficient connection with Dr. Aulos·, we will move·.them 111 at 

that time. 

THE COURT: Okay. 

(Thereupon, the following proceedings w 

continued in the hearing of the jury.) 

BY ~m.. POVICH: 

Q Mrs. Privette, I show you_what has been marked as 

Exhibits 4, 5, and 6, and ask, without your telling me what 

the amounts are, whether or not these represent W-2 forms, 

No. 4, for your salary or your earnings in 1975; is that 

correct? 
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Q The two that I have shown you marked 5 and. 6·, ·they 

represent your earnings in 1976? 

A That is correct. 

Q Mrs. Privette, after this first experience in carin1~ 

for the newborn, did you then seek employment durins 1976 

as well with the same agency? 

A Well, when yo~ go on this roster with Homemakers 

Upjohn, they -- they keep your name and your address and 

the hours that you are willing to work. It's like the 

register. And then they know .what your qualifications are. 

11 They k~ow the type of work and what your background is. 80 

12 When they get a case of this type, they will call you. So 

i3 when they got them, they called me. 

14 Q As a result of that, did there come on occasion 

15 times when you were able to work as a private duty nurse? 

16 . A Yes, I did. 

17 Q How were you ab~e to function? How did you do? 

18 A Well, I did not I had many limitations in that 

19 I could not lift. I also when I was on the floor, if --

20 to stoop on the floor, to rise again, I either had to pull 

21 myself up by my hands or get on all fours, my hands and my 

22 feet to get up. 

23 Also, if I had more than two things to do at one time, 
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1 it was very hard to concentrate or to differentiate. As you 

2 will see, I had a job there with a pediatrician, Dr. 

:1 Hanfling Pediatric Associates, and this was at a pediatrician's 

4 office. And when I was told to give an injection to. one 

5 child and -- of we'll say measles, and to give a DPT to anothar 

6 child that was in the same room, unless I wrote it down and 

7 wrote the child's name down and wrote their age down a~ that 

s I would not get the drugs mixed up, it was very confusing for 

9 me. And when you work in a P.&dillt:rician's office, you don't 

10 have time to do that type of thing. 

11 Q How did that work out? 

12 A Well, I tried very hard for a long time. And I 

13 kept trying to find ways that I could do it. And the doctors 

14 understood the situation, and they were very tolerant. But 

15 finally the time came after only a few weeks, and as I was 

16 only working two or three hours at a t~e there, after only 

17 a few days, or you can tell by the W-2 form that I did not 

18 work long. After only a few days -- or a few weeks, I beg 

19 your pardon, it was decided that it was more than I could 

20 cope with. 

21 Q As of this time right now, do you feel that you 

22 are able at this point to do nursing and that you'll be able 

23 to do so in the future? 

DEO REPORTING 
931-3434 142 



241 

1 A Well, I look forward to it. I plan to, and I 

2 certainly want to. 

·3 Q Is there any reason you.feel now is·preventing 

t you from doing that? 

5 A I beg your pardon? 

6 Q Is there any reason now that you feel you are 

1 having difficulty in doing that that you maY be ab-ie to ge_t 

8 resolved? 

9 A Well, I know I need help. 

10 Q What kind of help? 

11 A Well, it has been suggested to me that I need ~~ 

12 psychological help, a~d I would like to have it. But --

i3 Q (Interposing) Have you seen a psychiatr~at? 

14 A I have. 

15 Q ·What psychiatrist did you talk to? 

16 A Dr. Stowell. I saw him three times. 

17 Q Would you like to see him? 

18 A Ye.s, I would. 

19 Q Do you feel that if you cou~.d get the psy~hological 

20 help, that you could get yourself squared away and become 

21 employable as a nurse? 

22 A I want to. 

THE COURT: No •. 7. 
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BY MR. ~OVICH: 

(The drug bills were 

marked as Plaintiff's 

Exhibit No. 7 for 

identification.) 

I show you what's been marked as Plaintiff's 

242 

7 Exhibit No. 7 and ask you if you can tell me what 11hl8 is, 

8 · what they are. 

9 (Handing to witness • ) 

10 A These are the receipts for the medication that I 

11 have had prescribed for me since I left the hospital in 

12 October of 1974. 

13 Q The total on that you've been told is how much? 

14 MR. SLENKER: Your Honor, I make objection ·at this 

15 point unless there is some foundation laid as concerns the 

16 source of the medication, the prescription, and why. There 

17 hasn't been any identifying information from the doctors 

18 so far. 

19 BY MR. POVICH: 

20 Q Can you tell me who prescribed the medication for 

21 you and why it was prescribed? 

22 A lfuen I left the hospital, I was taking an 

23 antibiotic that was prescribed by Dr. Berger. I also take 
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1 a stool softener and a combination laxative which was 

2 prescribed by Dr. Berger. I am on Premarin whieh was 

3 prescribed by Dr. Pugsley. 

4 THE COURT: Dr. who? 

5 THE l-IITNESS: By Dr. Pugsley. 

6 I also have prescriptions in there·#hat are for--

7 I think there may be one or two prescriptions that are for 

8 a sleeping medication.· It's Dalmane. 

9 BY 1-tR.. POVICH: 

10 Q By the way, you drink a lot of water. 

11 A I.have to. 

12 Q Why do you do that? 

13 A Well, since I have only the one kidney remaining, 

14 I have been told I should drink approximately one gallon of· 

15 fluid a day~ so that I can put out three -- ~ut out three 

16 quarts. 

17 Q 

18 is that 

19 A 

20 Q 

21 A 

22 Q 

23 

There is a prescription here from Dr. Brenner; 

right? 

Yes. 

Do you know what that's for? 

No, I 

Okay. 

That's 

do not. 

$5.09. 
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MR.. SLENKER: Your Honor, may we approach· the 

bench? 

THE COURT: Yes, sir. 

MR. POVICH: We will eliminate that, Mr. Slenker. 

MR. SLENKER: May we approach the bench? 

(The following proceedings were had at the 

bench by Court and counsel out of the hearing of the 

jury.) 

THE COURT: Go ahead • 

MR. SLENKER: I object to counsel using these 

prescriptions, Your llonor, and putting in the ~unts say:Lng • 

well, we are going to exclude those. That's not an 

appropriate way to get in the damages of any type. 

Dr. Berger testified that when he put her in the 

hospital in December, that he anticipated a short stay. As 

I recall, it was three or four days. He testified that her 

stay there was extended. He didn't say that it was extended 

because of anything that these defendants did. He said it 

could have been or was possibly from instrumentation or 

the cystoscopy that was done at the time he looked at the 

right kidney as well as the left kidney. 

Now, there isn't any issue here about a right 

kidney. But more importantly, Dr • Berger didn't testify that 
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he would have had her on medication after she left the 

hospital in any event. So, there isn't any foundation laid 

for consideration for her .to testify with regard to these 

medications in any respect. 

She may have bought them. I don't challenge that. 

But where is there any thing to tie it in to the defendants? 

MR. POVICH: I think when a prescription has Dr. 

Berger's name on it and he is treating her for urology as 

a result of this operation, that the connection is obvious, 

Your Honor. She didn't write his name on here. It's on the 

prescription. Dr. Berger has treated her for nothing else. 

MR. SLENKER: I hate to disagree with counsel. 

But the fact of the matter is, Dr. Berger testified to other 

conditions, too. It's solely and exclusively for this. 

THE COURT: Anything further? 

!m. POVICH: I have the prescriptions. She can 

tell why she was receiving it. 

THE COURT: Do you have any objection from Dr. 

Pugsley? 

MR, SLENKER: Sure. How is that related?· She was 

taking that beforehand. He knows that, and she knows that. 

THE COURT: She said something about a stool 

softener that was prescribed :J>y Dr .• : B·erger. 
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1 ~1R. POVICH: Premarin. ~Jhether that was prescribed 

2 by Dr. Pugsley, there is some question because he had taken 

a her off it and put her back on before the operation. 

THE COURT: Mr. Scanlon? 

5 MR. SCANLON: I don' t have anything to say. 

6 THE COURT: Anything further on it? 

7 I think I am going to have to sustain the objection 

s because there is no foundation on it. I will note your 

9 exception. 

10 MP~. POVICH: Can I include the prescriptions from 

11 Dr. Berger? Do you object to the ones from him? 

12 . HR. SLENKER: After she left the hospital? 

13 MR. POVICH: Yes. 

14 l·tR. SLENKER: Sure • 

15 THE COURT: Do you have ones where she was in the 

16 hospital? 

17 MR.. POVICH: No • 

18 THE COURT: All right. I will let you mark those 

19 as an exhibit. 

20 (Thereupon, the following proceedings 

21 continued in the hearing of the jury.) 

22 1·fR. POVICH: I think we have marked, Your Honor, 

2:3 the bills. from the ho.spital and from Fairfax Associates. 
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1 Are they in evidence? 

2 THE COURT: No, sir. 

3 (The Hedical Consultants' bill 

4 previously referred to was 

5 marked Plaintiff's Exhibit 

6 No. 8 for identification.) 

7 BY MR. POVICH: 

8 Q Mrs. Privette, I show you what's been marked as 

9 Plaintiff.~ s No. 2 for identification and ask whether or not 

10 this is your bill that you received from Fairfax Hospital 

11 for your admission in August which ended on the 27th of 

12 October as well as your subsequent admission on December 1 

ia which ended on the 17th of December. 

14 (Handing to witness.) 

15 A Yes. 

16 M MR. POVICH: Your Honor, I'd like to move them 

17 in evidence, the hosp~tal bill. 

18 

19 

20 

21 

22 . 

THE COURT: Any objection? 

MR. SLENKER: Yes, sir. May we approach the bench? 

(The following proceedings were had at the 

bench by Court and counsel out of the hearing of 

the jury.) 

· THE COURT: All right. Exhibi,ts 2 and 8 are offered 
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1 MR. POVICH: 8 is the bill separately for 

2 professional services. 

THE COURT: So, you are just offering 2? 

4 MR. POVICH: Yea. 

5 MR. SLENKER: I would object to the admissibility 

6 of this bill, if Your Honor please. As the record now 

7 indicates, there isn't any way that this jury or Your Honor·· 

8 can tell which is related to what. There isn't any question 

9 but what the lady had a wealth of difficulties . Some are 

10 being cla~ed. Some are not being clatmed. 

11 The only testimony that would at all serve as m1yba 

12 one-tenth of the foundation is the timing, the number of 

13 days in the hospital that are attributable or were 

14 attributable by one of the physicians to the urologic problem 

15 This bill contains all of her charges from the 

16 time she went in to the time of Pugsley's operation, before 

11 Pugsley's operation, what transpired thereafter, her being 

18 in intensive care which the testimony is she was put in 

19 intensive care because of the pulmonary embolism, not because 

20 of the urologic difficulty. 

21 If we put the bill in front of the jury which is 

22 the charge of her entire hospital stay, it would be error 

2:J in my judgment because there has. })een. no foundation laid for 
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it. There's been no showing from anybody that has come in 

here to testify that these charges are directly, naturally 

and proximately related to anythin~ the defendant did. 

MR. ·POVICH: Your Honor. Dr. Strauch has testified 
. . 

that essentially all of the hospital charges are utologically 

associated particularly after the expiration of .about ten 

days. Now, there has been testimony in this case that the 

injury resulted at the time of surgery. The fact that it was 

further complicated by some unconnected cause does not mean 

the paeient cannot recover if she is in there for that purpos~. 

There is nothing that bas to be separated out at all. Ntlt 

at all. 

There is some separation I would think for Dr. Fuse•>. 

or someone like that who is treating her solely for a 

pulmonary embolism situation. But we can do. that relatively 

easily. I have his bill separate. 

But as far as the hospital charges are concerned, 

they should come in under ·both the testimony of Dr. Strauch 

and Dr. Berger, especially on the cha~ge of the assault and 

battery. There isn't any ques~ion about that one. 

MR. SCANLON: If Your Honor please, speaking to tha~ 

22 last point on the part of the.defendants Silbersiepe and 

23 Fairfax Hospital and Marks on· the assault and battery charge, 
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1 certainly they are offered as I understand it as to the 

2 charge. There hasn't been any evidence that there was any 

3 negligence on the part of Fairfax Hospital. 

4 THE COURT : There is a claim of i ~ ~ 

5 MR.. SCANLON: There is a claim. There hasn • t been 

6 any evidence thus far, anything that leads to the defendants 

7 or particularly the hospital's negligence which resulted in 

8 money damages. So, I don't·think there is any evidence as 

9 to anyone I represent on either charge, negligence or assault 

10 and. battery, that would serve as a predicate to . in~oducing 

11 the bills. 

12 THE COURT: · Mr • Povich. 

13 MR. POVICH: I think, Your Honor , they should come 

14 in evidence. If Mr. Slenker wishes to argue from that they 

15 include charges which are not appropriate, fine. I may well 

16 agree with him. If he wishes to argue, he may point them 

17 out. But as far as the underlying justification, there is 

18 the justification based on the testimony of Dr. Strauch and 

19 Dr . Berger. 

20 THE COURT: What about counsel for the hospital? 

21 ·Mr. Scanlon has argued they wouldn't be admissible for his 

22 defendants and didnvt result from the assault and battery. 

MR. POVICH: Your Honor, I think the evidence in 
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1 this case insofar as proximate cause is concerned, relates 

2 directly to that. · Directly. We would never have been here 

a had it not been for the assault and battery. If the operation 

4 hadn't gone forward, we would never have been in court. It's 

5 a natural and probable consequence of administering the 

6 operation and going through with it eap~cially since they 

7 are.clafming the so-called complications. 

8 THE COURT: Anything further? 

9 MR. SLENKER: The same argument made as to the 

10 hospital on the assault and battery, of course, woUld obtain 

11 to my client as well. 

12 THE COURT: For the assault and battery portion. 

13 MR. SLENKER: Yea. The same argument does apply 

14 to Dr. Pugsley on the state of the evidence at· this time. 

15 The fundamental point that is involved here is the burden 

16 rests on the plaintiff to prove and is entitled to have 

17 admitted into evidence only those items of damage that are_ 

18 testified to and established as directly and proxtmately 

19 resulting from what? From negligent .. 'c;onduct o£ a defendant 

20 or of the defendant. 

21 Admittedly these include more by counsel's own 

22 statement. And he says that I can argue these things o~ I 

23 can point out these things? It's not the defendant's burden 
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1 to do that. He hasn't brought himself within the frame 1rork 

2 of the rule of evidence. 

a MR. SCANLON: I would join in Mr. Slenker'a last 

1 point here. I don't think it's up to the defendants to 

5 disprove. It' s up to the plaintiff to affirmatively prove 

6 every amount of damage that they claim. As Mr. Slenker says, 

7 admittedly they haven't done that in this case by their 

8 own testimony. 

-9 THE COURT : Okay. 

10 MR. POVICH: This is the professional associates. 

11 This is the professional services rendered by the hoapita1. 

12 That's the hospital charges. 

13 THE COURT: Have you seen these? 

14 MR. POVICH: I am not introducing, for inst~ce, 

15 Dr. Fusco's charges. 

16 THE COURT: Is that in there? 

17 MR. POVICH: No. No. No doctors• charges. No 

18 doctors' charges are in there. 

19 THE COURT: Would the same arguments apply to this 

20 as they would to the other? 

21 ~m. SLENKER: Sure. 

22 THE COURT: Okay. I am going to have to make one 

2:1 ruling on this ,o it will cover the both. 
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1 MR. SLENKER: The opening date you see is the 14th. 

2 This is all the anesthesiology. Then they have the X-rays 

:1 and things like that, but that covers the same period of ·time 

~ ~~ are talking about on the hospital. 

5 THE COURT: Okay. Anything further? · 

6 The Court feels that there is a sufficient 

7 foundation laid on the basis of what the Doctors· said 

8 yesterday, particularly to the hospitalization. So, on ~he 

9 grounds alleged by the defendants, the Court would overrule 

10 your objection and note your exception as to 2 and 8. You 

11 can look at them and excise if need be. 

12 MR. SLENKER: The whole bills are going _in? 

13 THE COURT: On the· basis of the te·a·timOily· yesterday 

14 yes, sir. 

15 MR. SLENKER: May I have an exception tO Your 

16 Honor's ruling? 

17 

18 

19 

20 

21 

THE COURT: Yes, air. 

(Thereupon, the following proceedings 

continued in the hearing of the jury.) 

BY MR. POVICH: 

Q The total hospital charges, Mrs. Privette, as 

22 reflected by Exhibit 2 for the August admission are hOw much? 

A . $20,072.02. 
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1 Q Next to that, the charges of the Fairfax Medical 

2 Consultants, which is the separate charge for professional 

3 services rendered at Fairfax Hospital but not by the doctors 

4 that ~'re testified her~~ wi~b r~spec~ to Uhat, alst! August 

5 admission, is how much? 

6 A Seven --

7 Q (Interposing) No, two. 

8 A $2,080.60. 

9 Q All right. The -charge with respect to the 

10 admission in December by the Fairfax Hospital is how much? 

11 A $2_, 514.06 0 

12 Q The charges of Fairfax Medical Consultants, again 

ia which does not include the charge by Dr. Berger, is how much? 

14 A $162.40. 

15 MR. POVICH: Okay. It appears, Your Honor, t~at 

16 Exhibit 8, which has been identified, is a duplication of 

17 the last portion of Exhibit 2, and therefore I would like to 

18 have it stricken. 

19 THE COURT: You withdraw 8? 

20 MR. POVICH: Yes. 

21 THE COURT: Eight is withdrawn. 

22 MR. POVICH: Your Honor, I would like to end 

23 subject to one other matter. If you r~call, there. are some 
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1 there was another office visit scheduled or did you mean you 

2 were to go to the hospital for this procedure? 

A I saw Dr. Pugsley in January. I saw him in 

i f~pruary, and the ·surgery was done in March. 

Q You saw Dr. Pugsley in January of what year? 

6 A I beg your pardon. I guess I saw him in February. 

7 The surgery was done in March. 

8 Q Where was that surgery done? 

A At Fairfax Hospital. 

10 Q When you went in . for that , you we·re an outpatient , 

11 ~ere you not? 

12 A I was. 

i3 Q You signed a consent form on that occasion·, did 

14 you not? 

15 A Yes. 

16 Q Even though as an outpatient; is that not true? 

17 A I know this is standard operating procedure. And 

18 I do not specifically remember doing it, but. I feel confident 

19 that I probably did. 

20 Q You know from your experience as a registered nurse 

21 don't you, l.frs. Privette, that any time you go in the hospita:to 

22 whether it's as an outpatient or as an in-house patient, 

2:1 particularly if you are going in there for a surgical 
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1 procedure that you have to sign surgical permits and medical 

2 -treatment pennits, don't you? 

A I never dealt with that end of it. 

Q I didn't ask you if you dealt with it. I just 

asked you if you knew as a matter of fact t~t any time you 

6 went in the hospital for a surgical treatment or for the 

7 extension of medical treatment that you had to sign a permit. 

8 A Yes. 

Q You knew that? 

10 A Yes. 

11 Q You did sign that at the time you went there itt 

12 March, didn't you? 

13 A Yes. 

14 Q Did you read it before you signed it? 

15 A Yes. 

16 Q I'll· ask you if it isn't a T.act that the same type 

17 of permit was the one that you signed on the 14th of August, 

18 when you went in Fairfax Hospital on that occasion as an 

19 in-house patient. 

20 A 

21 Q 

22 A 

Q 

I'm sure I did. 

It w~s the exact same permit, wasn't it? 

I'm sure it was. 

At the tine that you checked in for that procedure, 
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1 did you kno~1 what your blood pressure was and what it had 

2 been? 

A You are speaking of the ~~rch procedure. 

4 Q Yes, ma • am. 

5 A I know wh~t it was. I had not had it checked that 

6 day, so, no, I do not specificallv know what it was. 

7 Q In connection with your t~rk at Dr. Amos's office, 

8 did you ever take your own blood pressure? 

A No. 

10 Q Did you have any of your fellow employees take it? 

11 A Yes. 

12 Prior to the time you went in the hospital? 

13 A Yes. 

14 Q ~~at was it on that occasion? 

15 A MY blood oressure normally ran around 130 over 80 

16 to 140 over 90, according to the stressfulness of the day. 

17 Q That was your normal range based on the s-tress of 

18 the day; right? 

19 A Right. 

20 Q Now, had you established that ranP,e by taking your 

21 blood pressure, or having it taken. by a ·fellow employee over 

22 a long period of time? 

2:3 A No. It wasn't -- I diJn't m&~e a practice of 
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1 i1ave testified before, in July. When we fo1.md out in July 

2 that it c·ould not be done, I tried to schedule it on that 

:: day. I tried to schedule it to have 1 t do~e the 15th, but 

4 the operating books were not opened. So, I had to wait until 

;; later. 

Q Mrs. Privette, are you telling us that you talked 

7 with the surgical department in· the operating rooms at 

8 Fairfax Hospital to get you on the schedule for the operation 

9 at a certain time in July or in August? 

10 A No., sir. I'm talking about Dr. Pugsley's 

11 receptionist. 

12 Q 

A 

14 Q 

llell, I 'm asking you --

(Interposing) The ones who scheduled it in July. 

I am asking you isn•t it a fact that Dr .. Pttgs·ley's 

15 office established a date upon whiCh it could be done and 

16 th~n called you and notified you that it could be done on the 

17 15th, asking if you could go· in the hospital on th£t 14th? 

18 Isn't that the way it happened? 

19 A They did. 

Q You didn.'t really have-anything to do with the 

21 scheduling of it, did you? 

22 A 

wanted it. 

Excep~ that I told him the exact date that I 
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1 Q That date was what? 

2 A I wanted st1rgery done on the 15th. 

3 Q Now then, do you remember after that was scheduled 

~ that you saw Dr. Pugsley on the 7th of August in his office 

~ for a preop chat? Do you remember that? 

6 A I remember I was .in his office on the 7th, yes. 

7 Q Do you remember anything else about it? 

8 A Yes. I remember that we discussed that I was going 

9 to have some venereal warts removed. And I remember that 

10 same ttme that I discussed with him that I had gotten it 

11 arranged with Dr. Hall that he would l>e ·present, and I 

12 remember that we discussed the fact that while the abdomen 

13 was open, that the ovaries would be removed. 

14 Q As a matter of fact, didn't you ask specifically 

15 and made a point to tell Dr. Pugsley that if the ovaries 

1G are there, to remove them, that you wanted them out? 

17 A No. I don't remember that strong language. 

18 Q Do you deny that you said that to hfm? 

19 A I don't deny it, no. I don't think I used that 

20 strong a language, but I 

21 Q (Interposing) Do you remember reasserting once 

22 again that you thought that maybe the ovaries might be 

2a out? Do you remember telling him that? 
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1 or not. 

2 Q Did you tell Dr. Pugsley on the occasion of 

3 August 7, 1974, that you would not need to have one because 

4 you would have it at Dr. Amos's office? 

5 A I had had a physical in that I had had an EKG. in 

6 Dr. Amos's office in August or thereabouts. 

7 Q All right. 

8 A But !.know past the age of forty, it's required 

9 at the hospital. 

10 Q Now, did you know in 1970 that you only had one 

11 functioning kidney? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A No, sir. 

Q Did you know in '71? 

A No, sir. 

Q Did you know in '72? 

A No, sir. 

Q Did you know in '73? 

A No, sir. 

Q When is the first time that anybody ever told you 

that you had only one functioning kidney? 

A 

Q 

A 

After I was in the process of recovery. 

In the --

(Interposing) In the Fairfax Hospital. 
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1 Did Dr. Amos at any time mention anything to you 

2 about you having only one kidney? 

3 A No. 

4 Q I believe you said Dr. Benedicta had not? 

5 A No. 

(j Q Incidentally, on every one of those hosp.italization~~ 

7 that we covered, you signed essentially the same type of 

8 permit, did you not, for surgical treatment and medical 

9 treatment and gave your consent to it, did you not? 

10 A If necessary. 

11 Q Pardon? 

12 A If necessary. 

13 Q If necessary? 

14 A If necessary, yes. 

15 Q Well, you didn • t change any of the wording or the 

1G language in them to put in as necessary, did you? 

17 A They wouldn't have done it if it hadn't been 

18 necessary. 

lH Q I see. So, you signed it when they presented it 

20 to you? 

21 A I did. 

22 Tl·m COURT: Mr. Slenker, while we are here, we 

2~ might as well take our afternoon recess for about fifteen 
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1 want to go back over it. I'm asking you if it isn't a fact 

2 that in the preop chat of August 7, '74, you and Dr. Pugsley 

3 both discussed about the ,,ap.in#tl cuff. 

4 A I don't specifically remember anything being 

5 mentioned about the vaginal cuff because Dr. Pugsley did not 

6 know what he. was going to do. 

7 Q All right. 

8 Now, with what we have developed this afternoon 

9 by way of your testimony, do you still stick by your testimon,r 

10 given on Wednesday before you you were taken off the stand 

11 for Dr. Murphy that there was no discussion between you aHd 

12 Dr. Pugsley about the procedure? 

13 A Dr. Pugsley and I discussed that I was going to. 

14 have the surgery. It was agreed that I was going to have 

15 the surgery. 

16 Q You talked about that sur~ery and the procedure, 

17 did you not, ma'am? 

18 MR.. POVICU: Your Honor, it • s ambiguous . "Surgery 

19 and the procedure," I think that's ambiguous, and I object 

20 to it. 

21 

22 Privette? 

THE COURT: Do you.tmderstand the question, Mrs. 

THE l-TITNESS: Not entirely, Your Honor. 

DEO REPORTING 
931.3434 



.---------- ------------ ---·. ---~--

319 

1 Tim COURT: Okay. Mr. Slenker will rephrase it. 

2 BY MR.. SLENKER: 

3 Q In light of what we've talked about this afternoon, 

4 is it still your testimony as-given the other day before-you 

5 left the stand that there was no· t discussion between you and 

6 Dr. Pugsley about the procedure?. 

A 7 Define what you mean by "procedure." 

Q 

A 

10 yes. 

11 Q 

12 A 

13 Q 

14 August. 

15 

16 A 

17 Q 

18 A 

19 Q 

You knew what that involved, did you not? 

I knew that it involved_having_a.midline incision. 

Now, you checked into the hospital on the 14th of 

Is this not the authorization that you signed? 

(Handing to witness.) 

Yes, _it is. 

That's your s~gnature there, isn't it? 

That is my signature. 

That is captioned, is it not, Authorization for 

20 Medical and Surgical Procedures? 

21 A 

22 Q 

A 

Right. 

Will you read that to the members of the jury? 

''I hereby authorize Dr. L. Pugsley and other 
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I members of the staff of the Fairfax County office of his 

2 choice" 

3 Q (Interposing) "Medical staff of the Fairfax 

4 Hospit~. '' 

5 A "Of his choice to perform those diagnostic and 

6 therapeutic medical and ~urgical procedures own and" 

7 Q (Interposing) "Procedures on." 

8 A "On and to authorize the necessary anesthesias 

9 ~o Phyllis W. Privette, which is his or" --

10 Q (Interposing) "And." 

11 A "Uhich in his or her judgment may be deemed 

12 necessary. I further authorize the Fairfax Hospital to 

13 dispose of any removed tissue or amputated parts. I certify 

14 that the nature of the procedures contemplated have been 

15 explained to me by my physician, and I understand the 

16 purpose of this authorization form." 

17 Q Now, when you certify that the nature of the 

18 procedures contemplated have been explained to you by your 

19 physician, you are certifying that Dr. Pugsley told you about 

20 

21 

22 

28 

them. Isn't that true, Mrs. Privette? 

A As I said before --

Q (Interposing) Yes or no, please, ma'am. Is it 

true or is it.not true? 
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1 MR. POVICH: Your Honor, I think she should answer 

2 yes or no and then explain her answer. 

TilE COURT: Okay. 

4 A Yes. He told me that I was going to have an 

exploratory laparotomy for unknown bleeding of the vaginal 

6 area. 

7 Q Now, can you tell the members of the jury when was 

8 the first time that you calledDr.'Hall's office in 1974 

9 about the procedure? 

10 A When is the first date that I ·called his pffice? 

11 Q Yes, ma'am. 

12 A I talked to Dr. Hall the first time~ I talked to 

13 him in the fall of 1973. 

14 Q Mrs. Privette, I'm concentrating on 1974. 

15 A I do not lmow the exact date. But if your records 

16 show the exact date in which surgery was scheduled for me 

17 by Dr. Pugsley's office, I will tell you the first day that 

18 I talked to Dr. Hall's office. 

19 Q 

20 for your 

21 A 

22 Q 

A 

On the 2nd of July, 1974, arrangements were made 

surgery to be accomplished on 

Then it was there or about. 

Was it 

It was 

before that or after 

after -- I talked to 
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1 told her that we were able to schedule surgery,.that I 

2 wanted Dr. Hall present. 

3 Q I nnderstand that. Hy question is when. When did 

4 you make that call for the first time, if· you know? If you " .. \ 

5 don't recall, simply say so. 

6 

7 

8 

A 

Q 

A 

I don't recall whether it was before or afterwards. 

Before or after what, this July 2 date? 

Well, you must remember there was a first date 

9 that was set to be set up too, and I worked on that date. 

10 Q 

11 A 

12 Q 

All right. Did you talk to Dr. Hall personally? 
:1'7"' ~o, I did not. . . (_~, 

Isn't it true that you never talked to Dr. Hall 

13 personally at any time from the first time you called his 

14 office right on up until the 15th of August? 

15 

16 

17 

18 

19 

20 

21 

22 

MR. POVICH: Are you saying for the first time 

she called his office in 1974? 

MR.. SLEr:JKER: Right • 

A In '74, I never talked to Dr. Hall on the phone. 

BY MR.. SLENKER: 

Q You talked to people in his office but never to him 

directly; isn't that true? 

A 

Q 

I talked to his nurse. 

I see. Now, when you got in the hospital on the 
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1 14th of August, did you attempt to pick up your telephone and 

2 call Dr. Hall? 

3 A I had no reason to. 

4 Q Did you try --

5 A (Interposing) No. 

6 Q (Continuing) -- to remind him? 

7 A No. 

8 Q Diet you make any attempt at all during the time 

9 that you were. in the hospital on the 14th to reach Dr. Hall 

10 by phone? 

11 A No. 

12 Q Did you ask any of the nurses to make contact with 

13 Dr • llall? 

14 A I did not ask them to make contact, but I told 

15 them. I also told the intern when he came in that did the 

16 physical on me that Dr. Hall would be present. 

17 q All right. 

18 Now then, you saw Dr. Pugsley the next morning 

19 down in the holding area. 

20 A 

21 Q 

22 A 

23 Q 

In the holding area. 

And he went to look for Dr. Hall? 

That's what he said. 

He came back and reported to you that he was not 
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1 available, did he? 

2 A No, sir, he did not. Not in the holding room,no. 

3 Q I see. Are you quite certain, Mrs. Privette, that 

4 you conveyed this information about Dr. Hall ~o Dr, Pugsley 

5 prior to the morninp, of the 15th? 

6 A Repeat that, please. 

7 Q Are you quite certain of your testimony that you 

8 conveyed to Dr. Pugsley this business about Dr. Hall being 

9 present at the time of surgery ~rior to the morning of 

10 August 15, 1974? 

11 A In fact. 

12 Q You are certain of that? 

13 A Positive. 

14 Q You could not be in error ·about it? 

15 A No. 

16 Q There is no way? 

17 A No way. 

18 Q You remember that vividly? 

19 A Yes. 

20 Now, after you woke up from the surgery, you 

21 remember that, do you 1 

22 A 

Q 

No. 

You don't remember being awake .the evening of the 
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A They asked me to slide over. 

Q Did you tell them you could? 

A I could and I did. 

Q You slid over by yourself? 

A "Jell, I might have had some pushing or pulling,-

but yes, I got over there on my own. 

Q On your own steam? 

A Right. 

Q Then when they got you up on the operating table, 

did they strap you down then, or did they put a strap over 

you, do you remember? . 

A Uell, they kept telling me don't cross my legs. 

And I don't recall if there was a belt to put around my 

waist or not, but I don't remember one being there. 

Q Okay. 

Then you heard a conversation that you told the 

jury about. 

A Well, not immediately. 

f"2 Okay. 

But in any event, nr. Pugsley came into the room 

sometime. He wasn't in there when you first got in there, 

was he? 

A T.-Jhen t first was rolled in, I -- I don't think he 

DEO REPORTING 
931-3434 :171 



1 

2 

4 

5 

6 

7 Q 

340 

MR. POVICH: Your Honor, I offer him. 

TilE COURT: Any question as to his qualificaticms? 

MR. SI .. ENKER: No, sir . 

MR.. SCANLON: No, Your Honor. 

THE COURT: All right. 

BY MR.. POVICH: 

Doctor, did there come a ·time in which you saw 

8 Phyllis Privette as a patient? 

9 A Yes. I had occasion to see Mrs. Privette in 

10 February of 1975. 

11 Q Was that the first time? 

12 A Yes, it was. 

13 Q Can you give me the circumstances of that visit? 

14 A I was called by her in order to do an evaluation. 

15 This. specific date was February 5. The ·evaluation of the 

16 difficulty she was having with sleeplessness, depressive 

17 type symptoms, feeling a great deal of difficulty with the 

18 areas of confidence, and tying·very closely into the area 

19 ·of getting into -- back into her work as a nurse, a registere· 

20 nurse. And she had been through a period where there --

21 well, I won't go into the history, but that's the reason 

22 she consulted me. And so the depression wa~ probably the 

23 main reason that she consulted me. And it surrou~ded the 
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1 main issue that she presented which was her attempting to 

2 get back to work and so forth. And her objective was to 

3 overcome this depression in order to be able to get back 

4 into work basically. 

5 Q Did she indicate to you what had interrupted her 

6 work? 

7 A There were several factors. I.' d say the main 

8 factor that_had currently been pressing was the actual 

9 expressive symptomatology itself. And that is the inability 

10 to sleep, the lack of confidence, the varying types of 

11 symptoms which interfere with people's concentration and 

12 these kind of factors. And so she was feeling a tremendous 

13 amount of shame about this. There were many aspects of guilt 

14 abqut not being able to get back into the W'ork. So these 

15 were the more direct things. 

16 As the historr. unfolded, it became clear to me that 

17 she had been -- had undergone some surgery that I felt 

18 significantly both in terms of timewise and as well as the 

19 traumatic aspects did grossly interfere and had a direct· 

20 correlation to her inability to have performed work since 

21 that time. This specifically was referring back to the 

22 August, '74, operation and subsequent complications of that 

2:3 operation. 
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1 Q Doctor, did you take a history in order to 

2 evaluate her and to come to any conclusions with respect 

3 tq what may have been the cause for her present depression 

4 during that time and her inability to work? 

5 A Yes, I did. The mental status examination, which 

6 is normally done as a part of the work-up, did reveal, I 

7 think without being too repetitive here, about her features 

8 in terms of insomnia, the difficulties with lack of 

9 confidence, shame and guilt, and I'd ·say a moderate to 

10 severe amount of depression. 

11 She was not overtly suicidal or anything at the 

12 time. And there was no evidence of overt psychosis , meaning 

13 that she had not lost contact with reality and was able 

14 to coherently relate her position. 

15 Now, in looking back and taking a complete history, 

16 which did include three sessions, all of whiCh took place 

17 in February, I was able to come to a conclusion that the 

18 reasons for her depression did specifically relate in my 

19 opinion to the extreme trauma that was suffered as a result 

20 of unexpected complications from the operation in August of 

21 1974. 

22 It was clear to me that prior to that time that 

2!3 she, for instance, had been able to work for Dr. Amos· and had 
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various other p_eriods where she had functioned reasonably 

well, and after that time had tried very hard to overcome 

this. 

Now, in my examination, I also looked over with 

her aspects of why that should be a difficult area for her 

to return to. And what emerged was something that was not · 

surprising to me, ~bet nursing as we know is connected to the 

medical field rather closely; and that we are talking about 

returning to an ar~a wherein· again hospital work had· been 

associated with the hospital, and various types of problems 

that she would see in her normal functions as a nurse whi4h 

would necessarily revive very difficult memories for her. 

So, I ·felt that this was intimately tied into some of the 

difficu~ties she was experiencing at the time. 

Q Did you discuss with her whether you felt that 

16 she should have the assistance or needed any assistance and 

17 towards what purpose? 

18 A Yes. I told Mrs. Privette that I felt that 

19 diagnostically she had a depressive neurosis. Also, I felt 

20 that I wanted to rule out a phobic neurosis, phobia simply 

21 meaning a fear which ties in -- again, a fear such as of 

~2 going to a hospital and having any further .surgery 

2~ something like that. 
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1 So I felt·that if I had pursued treatment which I 

2 did recommend at the time,·that she be treated for this, 

3 so that she could be gainfully employed as a nurse which was 

i: her stated desire when she came in. So, on that basis, I 

~ did recommend further treatment and estimated the durattion 

6 of treatment to be a minimum of six months on a weekly basis 

7 and possibly to be as long as one and a half to two years. 

8 I had not and often ·did not come to a conclusion 

9 as to the frequency of treatment in te~s of once or twice 

10 a week until sometime between the fifth and tenth session 

11 when I can have a better feel for the psychological makeup 

12 of ~e patient, how fast they will be able to advance in 

13 therapy, and what is in general their interest, but at the 

14 time did offer the suggestion once a week f~t: a mi.nimum of 

15 six months. 

16 Q Did you have an opin!.on at that time as ·to whether 

17 or not she could then return to her employment as a nurse in 

18 that profession without this type of therapy? 

19 A Yes. It was my firm belief that she at the time 

20 was simply unable to do that. And I certainly would not have 
, 

21 recommended it because j.t would have been a setup for a 

22 failure; and in fact, this would have merely further depressed 

23 her. So had she brought that up, which I do not have any 
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1 recollection that we discussed her goi:ng back into nursing 

2 right then, I certainly would have discouraged it. 

3 Q Did you discuss with her the expense of the fUture 

4 the~apy? 

5 A She kne-.;-1 my fee, which is in accordance with the 

6 usual and customary charges. It's forty-five per forty-five 

7 minute session or fifty dollars per fifty-minute session. 

8 The three sessions that she had were for fifty-dollar session~ 

9 for fifty minutes each. which is my customary evaluation, 

10 three-session evaluation of this kind of case. 

11 And I did indicate to her that there would be a 

12 duration involved. Again, we are talking about in a six-

13 month period normally twenty-five visits if you are not 

14 running into too many vacations o~ other kinds of problems 

15 weatherwise like we have this year. 

16 Q ~1hat would you say, Doctor, is the range of the 

17 expense that you feel she would have if she followed your 

18 advice? 

19 A I would say that again, sort of going through some 

20 math in my head, I would say the absolute minimum would be 

21 1500 and then somewhere up to $5,000, depending on how she 

22 was treated and so forth. 

23 In order to more accurately answer your question, 
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I I would say that there are.therapists --my own backgrotmd 

2 is psychoanalytically oriented, if one wants to look at it 

3 that way, aimed to why people have problems as opposed to 

t another type of discipline which might be behavior therapy, 

5 which is again aiming for relief of symptoms than it is 

6 exploring the causes. 

7 So, i~ she decided that she did want treaement, 

8 it might well have been that I would have recommended twice 

9 a week work if I felt she was most suited to that, and that 

10 her, again, means wo:uld permit and so forth. And this would 

11 have been very potentially a year's work twice a week. 

12 So, again, that would. have covered somewhere in 

13 that range as a bare mintmum, 1500, and then I would;say 

14 up to $5,000, in that range. I guess that's a wide r~nge. 

15 I wish I could be more spec~fic. 

. 16 Q Did she return to you after those three visits? 

17 A No, she didn't. I did receive a phone call from 

18 her subsequently indicating that she did want treatment and 

19 so forth. But beyond that, I didn't hear from her. And I 

20 had to assume that there were circumstances beyond her contro~ 

21 that she didn't. But it seemed that at the time, at the 

22 time of the phone call, she genuinely desired to improve her 

23 situation through what I had recommended. 
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1 Q Do you have a bill for your services? 

2 A Yes, I certainly do. 

3 Q How much was that? 

4 A It was $150. 

5 Q For the three fifty-minute sessions? 

6 A Yes, sir. 

7 MR. POVICH: I have no further questions. 

8 THE COURT: Mr. Slenker. 

9 CROSS EX.Ar.f!NATION 

10 BY MR. SLENKER: 

11 Q Doctor, when she first came to you, did you knoW 

12 anything about her medical history? 

13 A No, I did not, sir. 

14 So, you had no established profile or no criteria 

15 to judge the condition that you found in February of '75 

16 with her condition at any time prior thereto? 

17 MR. POVICH: February, '15. 

18 BY MR. SLENKER: 

19 Q He said he saw her first in February of '75. 

20 Didn't you? 

21 A Yes, sir. 

22 Q So, you had no way of knowing what her condition 

2a was prior to February of 1975, did you? 
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1 A I'm very sorry. Could I make a correction? It 

2 was 1976. 

3 Q You saw her first in February of --

4 A. (Interposing) Yes, February of 1976. I'm sorry. 

Q 

A 

Q 

A 

Q 

A 10 The date of the second visit is the 13th of 

11 February, 1976. 

12 Q And the third visit? 

13 A The 25th of February. 

14 Q Did she tell you at that time that she wanted you 

15 to come to this trial and testify? 

16 A No, sir. 

17 Q Did she mention anything about a pending cas~? 

18 A No, sir, she did not. I had no knowledge. 

19 Q She didn't mention that at all? 

20 A No. If -- the first time I heard of the ease 

21 was when~. Povich called me. And I was -- he can recall 

22 rather taken aback by the whole thing._ Anrl I was contacted 

23 two days ago . 
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1 Q In the last two days, you were contacted about 

2 coming to· this trial? 

3 A Yes. 

4 Q All right. 

5 Now, did she tell you in connection with her 

6 desire to return to work that she had been associated closely 

7 with hospitals in the past? 

8 A I did not elaborate on that with her. So, I did 

9 know that she had worked for Dr. Amos, and I did know that 

10 she had been an It.~. I did not go into her detailed employmen 

11 history, no, sir. 

12 Q Did you go into any kind of detailed famil)' history 

13 A Yes, sir, I did cover some of that. 

14 Q Beginnine at what point? I do~'t know how you all 

15 operate, but do you start in the beginning and bring it up 

16 to date, or do you start at the time of the 

17 A (Interposing) Normally what I do is again in tryin 

18 to do an evaluation, I try to get as many pertinent facts 

19 from the past as possible in general to go back into childhoo 

20 and ask for the family constellation as much as possible, 

21 get the current family constellation, go over the marital 

22 history, go over again various high points that would have a 

23 bearing possibly on the symptoms that are presented. 
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1 Q Diu you also take a social history? 

2 A This wouln embody it. A social history in general 

3 does include the family history, yes, sir. 

4 Q ILl the medical history, did you get the names or 

5 the numbers of physicians that she had seen over the last 

6 several years? 

7 A I had occasion to get the name of the people that 

8 treated her at Fairfax Hospital. MY recollection was that 

9 there was a Dr. Pugsley, and then agatn Dr. Myron Berger. 

10 Other than that, I did not have any other names of· physici~s 

11 Q Did she give you this information? 

12 A Yes, sir, she did. 

13 Q She mentioned only two names? 

14 A Those are the only two. I can refresh -- if you 

15 wish, I will refresh my memory. But those are the only two 

16 that she did give me, yes, sir. 

17 I'm sorry. There was one other physician. She 

18 did give me the name of -- and that was in connection with 

19 the headache syndrome she had, and that ~1as Dr. J. Simsarian. 

20 So, she did indicate that for four months, she had had 

21 headaches and saw Dr. Simsarian where she had· a brain scan, 

22 skull films, and EEG. which apparently were within normal 

2:3 limits. 
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1 Q Uhen T.vas that? · Hhat period of time? 

2 A TI1at really was subsequent to December of 1974. 

3 So, I presume that it was in early 1975. I did not get the 

~ exact date on that. 

Q You presume it was in that period of t~e? 

6 A Yes, sir. 

7 Q \fuy do you presume that rather than it might have 

8 been before then? 

9 A Simply because the way the history was taken. I 

10 asked her to give somewhat of a chronological accounting. 

11 And she indicated the surgery, and then that was the sequl~al 

12 that was the reason I made that assumption. 

13 Q Did you ask her anything prior to the surgery? 

14 A About what? 

15 Q About headaches. 

16 A No, I did not inquire about headaches prior. 

17 Q About seeing doctors? 

18 A I didn't have that inquiry at that time, no. 

19 Q Did you ask her anything about physical ailments, 

20 abdominal pains or anything like that, prior to 1974? 

21 A 

22 Q 

That was not my focus, no, sir. 

So, you started with the surgery in August? 

HR. POVICH: Started what? I object. 
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1 ~y J1R. SLENY...ER: 

2 Q Starteu your investigation of her medical history 

3 with the surgical procedure in Aueust? 

4 A That's correct. Th:tt' s the basis on w~~~ l took 

5 the medical history at the time. 

6 Q You started "t-dth that surgery in August of '74 and 

7 worked up to '76? 

8 A l·1ell, worked up to the present, right, to where she 

9 came in the office. 

10 You asked her nothing about her medical history 

11 prior to August of '74? 

12 A That's correct. I don't have any notes to that 

13 effect. 

14 Q Dicl I understand you to say that you would have 

15 to have a ntunber of visits with the patient before you could 

16 be in a position to outline what future therapy she might 

17 need, if any? 

18 A You understood me· to say that I would have to have 

19 further consul tat ions to establish the frequency with 'tfhich 

20 it would be advisable to see·the patient. 

21 Q 

22 A 

23 Q 

These would be consultations 'V1ith whom? 

\lith me. "Cn other words 

(Interposing) Pardon? 
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1 A \Jith ayself. 

2 Q l1ith you? 

3 A TJN-huh. I had established that there was a need 

4 for treatment based on the depressive neurosis syndrome which 

5 I feel was interfering with her life and work in particular. 

6. The further sessio~ would have helped me establish what 

7 psychological capacity an~ other variables that would relate 

8 to my recoMmendation as to intensity. 

9 Q · How many of those consultations would you have to 

10 have in order to reach the point where you could make some 

11 judgment on these things! 

12 A In general, as I indicated, that would take -- it's 

13 usually between five and ten se~sions that we arrive at that. 

14 And we us~~lly -- I would usually proceed with the patient 

15 on a weekly level until I felt that more intensive work would 

16 be in order. 

17 Q Be~een five and ten sessions? 

18 A Yes, sir. 

19 Q You had but three with her? 

20 A That's correct. 

21 Q So, you were at the level where you could make any 

22 judgment as to how fr.equently she would need it? 

A TI1at's correct. I had already stated that she woulc~ 
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1 at least need once a week therapy. The only thing that I've 

2 indicated is that t could not determine twice a week 

3 frequency unti.l I h::~d seen her further. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q T!·v1 t' s the five to ten times? 

A Yeah. 

Q Had she as of 1976 in February when you saw her 

made any attempt to work according to your record? 

A Yes, she had. 

Q In nursing? 

A I didn't write down the specifics. I do recall 

asking her hnd she made attempts. And my recollection is 

that she had Dk1.de sot'le attempts at work. · And I don't have 

the details on the specific places where· she di.d attempt 

employmentJ no, sir. 

I do know that she mentioned this in the context 

of my having asked her and her having indicated this was a 

very disappointing experience because she couldn't maintain 

her work at these places. 

Q Th.0.n you said you got a phone call from her. At 

any time, Doctor, did she mention to you at or about the 

time of the phone c~ll that she was going to try to go back 

to work? 

A No, she didn't. I didn't have any statement to that 
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1 effect. The phone call was simply a statement she wanted 

2 to come in ~n~ see me. 

3 Q No1;·7, you said there was no evidence of overt 

4 psychosis or anything like that. I believe your diagnosi~ 

5 on the basis of th~ three visits was depressive neurosis. 

6 A Yes, sir. 

7 Q ()f course, that's a much less serious condition 

8 .in your profession, is it not, than any psychosis? 

9 A Yes, sir, it is. 

10 Is it easier to diagnose and to treat? 

11 

Q 

A I ~Tottld not say so. And I actually want to maybe, 

12 if you woul .. ~ allow -- it's your privilege -- but I would 

13 point out t!1at neurotics very often suffer more than 

14 psychotics, to anS't'Ter your question, and neurotics are very 

15 often more incapacitated than schizophrenics. and psychotics. 

16 So that really the answ~r to the question is depressive 

17 neurosis, obsessional neurosis, phobia neurosis, other types 

18 of neurosis are often much more resistent to treatment; 

19 whereas psychosis is sometimes quite a lot easier to treat, 

20 in particular because psychosis can be treated with medicatior . 

21 Some of them are readily and in general I find that the 

22 psychosis I treat less frequently as well as they seem to 

23 improve quicker. 
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1 ~ere are more people who suffer. from neurosis 

2 than from psychosis, are there not? 

3 A ~3t is certainly correct. 

4 Q rne~e are a lot ~re that suffer from depressive 

5 neurosis, ar~ there not? 

6 A Absolutely correct. 

7 That is a very prevalent ~ondition? 

8 A Very much so. 

9 Q It's not oriented or consistent with or oftentimes 

10 related in any respect to any kind of surgery or· ~ealth care 

11 benefit, is it? 

12 A That is correct. 

13 Q It can come from mere presstires of jobs, ean it not~ 

14 A Certainly can. 

15 Q As well as pressure of no job; is that not true? 

16 A Urn-hum. 

17 Q Does it not make it therefore harder for you as a 

18 psychiatrist to make a determination on what is the cause 

19 of any given patient's depressive neurosis? 

20 A It certainly is difficult. And that is my job 

21 in particular to ferret out the causes of the compressive 

22 neurosis. You are rieht. · 

23 Q Did you spend enough t~e in the three visits that 
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1 you had wit1l "1rs. Privette that you could make any kind of 

2 independent determination as to what her depressive neurosis 

3 was caused by? 

4 A Yes. I felt that the major component of the 

5 depressive neurosis ~1as her· inability to obtain work in the 

6 area that she wanted to obtain it. I felt that that was 

7 directly correlated to the complications of surgery. 

8 Q Did you come to that conclusion based on what 

9 she told you? 

10 A Absolutely. 

11 Q Is it not a fact that the statements that she gl91 

12 you constitute about one hundred percent of the basis for 

13 your opinion th~t you have just given? 

14 A Absolutely, yeah. She was·the only person I talked 

15 to. 

16 Q So, you took what she had to say and reached your 

17 diagnosis? 

18 A Absolutely. 

19 1·1P.. ST ... ENKER: ThR.n~ you, Doc tor. Thatk you very muc ~. 

20 BY ~. SCA;~ON: 

21 Q "( ~-tonder, Doctor, this record that you have in 

22 front of you, could I see that for just a moment? 

A Certainly. 
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1 "Q All right .. 

2 Let's see. Did you put her on any medication~ 

3 Doctor? 

4 A No, I didn't. 

5 Q All right. You just had these conferences ~ith her. 

6 three conferences fifty minutes each. Could you tell us, 

7 if you can -- here, I' 11 give it back to· you, sir ·· 

8 (handing to witness) --

9 A (Interposing) Thank you. 

10 Q (Continuing) -- the dates of those conferences? 

11 A Were they one week after another? Yes, S, 13 and 

12 25, February of '76. 

13 Q Those are the only notes that you have? 

14 A Yes, sir. 

15 Q Did she give you anything in writing? 

16 A No, sir. 

17 MR. SCANLON: I think that's all I have. 

18 THE COURT: Any redirect examination? 

19 REDIRECT EXAMINATION 

20 BY MR. POVICH: 

21 Q . Just one question, Doctor. Did your analysis of 

22 her indicate that prior to the time of the operation she had 

2:1 been an effective employee, member of the work force, she had 
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1 been able to cope with whatever proble~ she did have, she 

2 had-been coping fairly well as far as work was concerned, 

a that she had been a good employee? 

4 A Yes. I had that distinct impression. She made 

5 reference to having worked for Dr. Amos and that ·this had 

(i been a satisfactory workinp; relationship. 

7 Q If there was some confirmation of that, that would 

8 support you feel or reinforce your opinion about the effect 

9 of the operation on her subsequent difficulties? 

10 A Yes, it would. 

11 MR. POVICII: I have no further questions. 

12 Y..m.. ST..ENKER: I just have a couple, Your Honor. 

13 RECROS~ EXAUINATION 

14 BY MR. SLENKER: 

15 Q ·You answered Mr. Scanlon's questions about whether 

16 she ever gave you anything in ~#riting and you said sne 

17 didn't; isn't that true? 

18 A Yes. 

19 Q Isn't that in her writing? 

20 (Handing to witness.) 

21 A I -- yes, it is. I had thought that you meant 

22 another thing. This is a form. 

Q ~.Jell, we can see that it's a fonn. It's only a par 
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1 A Springfield, Virginia. 

2 Q How lonr, have you practiced there? 

A Twenty-one years. 

4 Q l-lhat is your specialty? 

5 A Internal medicine. 

6 Q lt.Then did you first meet Mrs. Privette, the 

7 plaintiff in this case? 

8 A In the stnnmer of 1972. 

9 Q How did you happen to meet her at that time? 

10 A Well, she came for an interview for a job as a 

11 nurse to run my office because my other nurse was leaving 

12 to go to another state with her husband who had been 

13 transferred. 

14 Q Did you hire her? 

15 A Yes, sir. 

1G Q How long was she an employee of yours? 

17 A She worked for me until August, 1974, sir. 

18 Q Could you tell the jury what her duties were as 

19 a nurse? 

20 A Yes. She had complete charge of running my office 

21 as a nurse. She had the appointments. She assisted me with 

22 examinations. She did EKGs, and she helped me with 

23 correspondence relative to my patients and typing. 
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1 Q What sort of hours did Mrs. Privette work·under 

2 your employment? 

3 A Hell, an averaP,e of eir;ht to four. Sometimes nine 

4 to five because thin~s vary ~ little bit ~n the practice of 

5 medicine. 

6 Q Ho't-7 many days a week woulrt she work? 

7 A ~Jell, that would be Monday through Friday except 

8 for Thursday. On Thursday, she would come in half a day once 

9 a month and do the bills. And then we worked a half a day 

10 ever other Saturday and sometimes three Saturdays in a month. 

11 So, Phyllis ~1as responsible to be there those days, too. 

12 Q Dr. Amos, when did Mrs. Privette leave your 

13 employ? 

14 A August, 1974. 

15 Q Do you know the reason, sir, that she left? 

16 A She told me that she had. a velvic problem, and she 

17 needed an operation. 

18 Q Prior to her leaving your employ, could you tell 

19 me what her rate of absenteeism was? 

20 A Well, it was very small because I don't recall 

21 her missin~ any time that caused me any problem. ~fy employees 

22 are allowed holidays and they are allowed five days a year 

2:1 sick leave without any problem. And we never had a problem. 
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1 So, I'd have to assume she didn't miss more than the five 

2 days. 

3 Q Did you have any other employees in your office? 

4 A My wife who is a graduate nurse worked part time. 

5 And her role is that she works as long· as she is needed. And 

6 when things are under control, she goes home about two o'clocl~ 

7 in the afternoon. Sometimes I employ a part-time secretary. 

8 At different times of the year, you have different work loads 

9 Q As between your wife and Mrs. Privette, Mrs. 

10 Privette carried the bulk of your work load? 

11 A YeA. MY wife acted more as an assistant when tha 

12 work load was too heavy for the nurse and myself. And as 

13 soon as we could handle things, my wife likes to get back to 

14 being a wife. 

15 Q Sir, what did you pay ~rs. Privette? 

16 A Mrs. Privette, when she left me in August, '74, 

17 had been raised to $8,000 a year. She came to work, I 

18 think, at around 7,000. And I suppose I'm a little tight 

19 and I don't pay much to people the first two years because 

20 as a business proposition, ~eople cost you money the first 

21 year they work for you. The second year you break even on 

22 them,and the third year you begin to make money. 

23 I would have raised her 600 to $800 per year for 
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each year she worked after the third year up to a total of 

11,000 per year, which would be the maximum that I could 

afford in that position, sir. 

Q So, after she continued in your employ, the maximum 

she would have made would have been 11,000 a year? 

A Approximately. She might have pushed me to eleven 

five. 

MR.. DANIEL: Could we have this marked for an 

exhibit, please? 

(The W-2 forms were .marked 

Plaintiff's EXhibit No. 9 

for identification.) 

BY 1m.. DANIEL: 

Q Doctor, I show you what's been marked Plaintiff's 

Exhibit No. 9 for identification snd ask you if you·recognize 

that document. 

(Handing to witness . ) 

A Yes, sir. This is a photocopy of Mrs. Privette's 

W-2 forms for the years she worked for me. Unfortunately, 

they would be confusing to someone who may not be an 

accountant o~ familiar with it, because, see, Phyllis came 

to work in '72 in the middie of the year and only worked a 

few months. 
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1 Q ~~at did she make that year? 

2 A Hell, I really -- it looks l.ike wages paid, 

3 $3,930. TI1at was for just part of the year. The year that 

4 she worked a full year was 1973 when she was paid $7344.97. 

5 She got her raise to 8,000 in June of '74, but left in 

6 August. So, the ~-2 form for 1974 only shows her pay f~om 

7 January 1 to August 12 of '74, and her raise to $8,000 is 

8 not reflecte~ very well because she only had the raise shown 

9 in her pay from June probably 15 to August 12. 

10 MR.. DANIEL: All right, sir. Thank you. 

11 I move that this be admitted, Your Honor. 

12 TI·m COURT: Any. objection? 

13 MR. SLEN'KER: No objec;tion. 

14 TilE COURT: Mr. Scanlon, any objection? 

15 MR. SCANLON: No objection. 

16 THE COURT: It's admitted. 

17 (The W-2 forms previously 

18 identified as Plaintiff's 

19 Exhibit No. 9 was received 

20 in evidence.) 

21 BY MR. DANIEL: 

22 Q Doctor, when did you ·become aware that Mrs. PrivettE 

23 was going to undergo surgert that summer? 
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1 A I really can't remember. It'~· been that long 

2 ago. I certainly was aware o~ it in August when ~he asked 

3 to have a leave of absence of four to six weeks so that she 

4 could have her surgery. ·Anu we had arranged to let this 

5 take place when she was due to have her two weeks vacation 

6 so that she 'li7ould only be ont of the office effectively two 

· 7 and possibly four weeks naximum. 

8 Q Dirt you expect her to return to work? 

9 A I expected her to return to work in four to six 

10 weeks maximum. 

11 Q She did consult with you regarding t~e scheduliftl 

12 of her operation in conjunction with her vacation time? 

13 A Yes, sir. 

14 Q After Mrs. Privette's surgery, did she have oecasio1 

15 to come back and see you about further e~ployment? 

16 A Phyllis returned to see rne. And I can't remember 

17 the exact rnontl1, but it was probably about five months after 

18 surgery. 

19 At that time she told me that ~he really needed 

20 to return to work. But Phyllis was weak. She had_an obvious 

21 tremor. She couldn't walk very steadily. And it was obvious 

22 to me that she wouldn't have the starnina to be able to perforn 

2a a half a day's work in my office which is a very busy, intensE 
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1 office. You have to work there for a week to understand 

2 that I suppose. 

3 Q So, she was not reemployed by you at that t~e? 

No • You would have to be on your feet eight, nine 
l 

4 A 

5 hours a day, and handling multiple complex problems. You 

6 just could not be confused or weak or dizzy. You would have 

7 to be with it if you are going to take care of acutely ill 

8 people who have potential heart attacks and major medical 

9 problems. 

10 MR. DANIEL : Thank you very much, Dr. Amos • No 

11 further questions. 

12 THE COURT: Cross examination. 

13 MR. SLENKER: Thank you, Your Honor. 

14 CROSS EXAMINATION 

15 BY MR.. SLENKER: 

16 Q Doctor, could you give us just a general idea as 

17 to when she came back to see you about her work? 

18 A No more than what I've already stated, sir. It's 

19 been over two years ago. And when you work fifty some hours 

20 a week, and you have all the problems of multiple patients 

21 that you are trying to take care of, these things are not 

22 major issues in your life, so you don't remember them as far 

23 as dates are concerned. I couldn't say if it was three month~ 
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1 time to have this operation. It was my judgment to suggest 

2 that it was my belief that four to six weeks would be 

3 adequate. 

4 Q Was the four to six weeks period your idea or was 

5 it hera? 

6 A It was my idea of the four to six weeks. She 

7 asked me for time off to have the surgery and to reeover. 

8 And naturally, being a physician, she asked me what I thought 

9 And I said I thought that four to six weeks would be adequate 

10 Q You knew about the surgery that she was going to 

11 have'l 

12 A I knew that she was. going to have abdominal surgery 

13 for a pelvic problem, sir. 

14 Q Did she tell you this'l 

15 A She .told me she had a pelvic problem. She needed 

16 an operation. And I felt .that it would most likely have to 

17 be abdominal. 

18 Q Did she go into any details at all, sir, with 

19 regard to ovaries or endometriosis or any of that? 

20 A Not that I can recall. That' a been two ·and a half 

21 years ago, air. 

22 Q 

23 

I understand. 

Then I take it that there was. a time when you had 
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TilE COURT: Prior inconsistent statement. 

MR. SLENKER: Cut of the hearing of the defendant? 

THE COURT: Any further argument on it? 

MR. SLENKER: No indeed. 

THE COURT: The Court will overrule the objection. 

6 Note your exception. 

7 MR. SLENKER: I do indeed. 

8 MR. SCANLON: I object and note my exception. 

9 BY MR.. DANIEL: 

10 Q Mrs. Holley, the question put to you was whether 

11 or not had you had a conversation with Mrs. Privette 

12 r~garding the circumstance of her surgery and specifically 

13 whether or not a Dr. Hall was involved in these conversations. 

14 A The answer is yes. 

15 Q You said on more than one occasion? 

16 A Yes. 

17 Q \fuat specifically did Mrs. Privette tell you with 

18 regard to Dr. Hall and the operation? 

l!J A That she wished him to be present when she had 

20 surgery. 

21 Q Do you recall when was the last time you had such 

22 a conversation with Mrs. Privette? 

A Shortly before she went into the hospital. I would 
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1 say the day before. 

2 Q After Mrs. Privette went in the hospital for surgerr, 

3 when was the next occasion you had to speak with her? 

4 A She called me the evening after she had had surge~ 

5 in the morning. 

6 Q What time did you receive that telephone call? 

7 A I think it was around five o'clock in the evening. 

8 Q Could-you relate to us that conversation? 

9 A She was at that time still a little groggy. And 

10 she said that she had not had occasion to see her. doctor 

11 after he had performed the surgery, so she did not know what 

12 they had found as far as the problem, whether thlf'pt'oblem 

13 was solved or not. 

14 But she said that her doctor -- her request for 

15 Dr. Hall to be present had not·been honored, that he was not 

16 there. She said the last thing that she remembered was that 

17 he was not there, and they were going to put her to sleep, 

18 and she had tri~d ·to get off the table. She had cried and 

19 screamed and asked that he be there. 

20 Q How long did this conversation last? 

21 A l~ybe five minutes. 

22 Q Did you have occasion to go to the hospital and 

23 visit Mrs. Privette? 
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1 A Yes, I did. I was there every day. 

2 Q During .the course of your visits to the hospital, 

3 did you have occasion to see a Dr. Pugsley? 

4 A Yes, I did. 

5 Q When did you see Dr. Pugsley?. 

6 A As I recall, only on one occasion. And this was, 

7 if I remember correctly, one week after her stirgery. I 

8 think this was the following Thursday. 

9 

10 

11 

Q 

A 

Q 

Where did you see Dr. Pugsley? 

Outside the operating room at Fairfax Hospital. 

Hot-7 did you know that the man you met at that t:lma 

12 was Dr. Pugsley? 

13 A He identified himself. 

14 Were you alone or with others? 

15 A No, there were others. Her.daughter, Susan, was 

16 there. And I believe her cousin and her cousin's husband 

17 and one other person, but I can't remember who that was. 

18 Q Did you have a conversation, or was this a 

1~> conversation from Dr. Pugsley at that time? 

20 A Dr. Pugsley was going to bring us up to date on 

21 what had occurred because we had been so worried. We knew 

22 that she was very ill. And they had gone in for an 

2:1 exploratory to see what was causing all of her trouble. 
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1 lie told us that they had inserted a tube into 

2 the right ureter and that did not go anywhere, that they 

3 discovered there was no kidney there, and that in the --

4 on the left side, apparently the ureter had been nicked 

5 during surgery, that urine had escaped into her body, and 

6 this was one week after surgery. 

7 Q You use the word "nicked" and I ask you to be 

s as precise as you can in recalling the details of that 

9 conversation. 

10 A To the best of my knowledge, tha't is the word 

11 he used. 

12 Q You say you visited Mrs. Privette every day 

13 during the course of her hospitalization? 

14 A Yes, for several weeks until she was getting 

15 better. Then I didn't go every day. 

16 Q Could you generally describe some of the highlights 

11 of your observations of Mrs. Privette and the condition that 

18 you saw her in at the hospital? 

lD A It was frightening, s.hocking. She was apparently 

20 almost dead. She just -- she had tubes in her nose, in her 

21 mouth, needles, machines that she was connected to. They 

22 were apparently showing whatever was going on in her body. 

2:~ And she was completely unconscious. 
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1 Q How about her hair? 

2 A Her hair was all right at this point. Her hair 

a started coming out later. 

4 Q When was that? 

5 A As well as I remember , it was when she had been 

6 moved up to I think the third floor of the hospital in the 

7 kidney ward. Then when she would get out of bed, there would 

8 be hair all over her pillow and over her bed. I would take 

9 it and rake it up. 

10 Q Did you observe her fingernails, the care of her 

11 fingernails? 

12 A Uhile she was in intensive care, her fingernails 

13 g-r.ew very long, into the ends of her fingers. Then when she 

14 got home, they broke off and were all knotted, and I think 

15 probably some of them came out completely. 

16 Q Did you observe that they were ever cut or 

17 manicured? 

18 A Only when she was able to do it herself. 

lH Q Hhat about your observations of 1'-frs. Privette 

20 after she got home from the first surgery? 

~1 A She was very weak, very sick. She could maybe 

23 manage to get from the bed to a chair. There was a complete 

2~ loss of memory at -times. She would tell me things, and then 
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I completely forget that she had told me. 

2 Q Have you noted any change in her. since the 

3 surgery? 

4 A I thiru< that she's undergone a complete personali~ 

5 change. 

6 11R. SLENKER: Objection to this, if Your Honor 

7 please. She says, "I think." She is expressing an opinion 

now. There' s been no foundation laid for any kind of .s 

justification for her to issue such an opinion. It ·can be 

10 a perceivable statement in any event. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

28 

TilE COURT: Rephrase your question. 

BY MR. DANIEL: 

Q Insofar as you are able to compare her.with your 

knowledge of her before and after the surgerjr, have there 

been changes in her that you have noted? 

A Yes, I definitely see a change. 

Q What would the changes be that you have noticed? 

A Uervousness, forgetfulness, short of temper. 

Q Have you observed whether or not she worked during 

this period? 

A No, she was not able to work. She -- her weakness 

was very apparent. 

MR. DANIEL: No further questions, Your Honor. 

DEO REPORTING 
931-3434 



1 

2 
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4 Q 

5 A 

TilE COURT: Cross examination. 

CROSS EXAMINATION 

BY MR.. SLENKER: 

Hrs. Holley, where are you employed? 

I am not employed. 
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6 Q So you '~ere free during the course of the day to 

7 go see Mrs. Privecte when she was in the hospital? 

8 A Yea, I was. 

9 Q llere you at the hospital on the 15th of August? 

10 A If that was the day of the surgery, no , I wasn' t. 

11 Q Were you there on the 14th of August? 

12 A No . She was at home . ~o, that was the day before 

13 surgery. No, I was not. 

14 Q Did you take her to the hospi.tal? 

15 A No, I did .not. 

16 Q Do you know how she got to the hospital? 

17 A No, I do not . 

18 Q U0"-1, you indicated that in conversations you had 

19 with Mrs. Privette, she told you that she wished to have Dr. 

20 Hall present in the surgery? 

21 A 

22 Q 

A 

Correct. 

Now, did she say that to you more than once? 

Yes, she did. 
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1 Q Starting when? 

2 A I really can't remember,. but it was said more than 

3 once. Several times. 

4 Q Do you remember the date upon which she first 

5 found out about the surgery? 

6 A No, I dont. 

7 So, you couldn't give a date at all? 

8 A No. It had been contemplated for a while before 

9 she actually went in. 

10 Q All right. 

11 I take it that she never at any time told you that 
12 Dr. Hall was going to be at the surgery? 

13 A Yes. She indicated that he was going to be there. 

14 Q When did she indicate that to you? 

15 A The day before she was to go in. 

16 Q Did you interrogate her or ask her how she knew 

17 that to be true? 

18 A Sha stated to me tha~ he was going to be there. 

19 Q Now, how about my question? Did she tell you how 

20 it was that she --

21 A (Interposing) No. 

(Continuing) -- had found out or she knew that he 

2a was going to be there? 

DEO REf=»ORTING 
931-3434 



396 

1 A 

2 Q You didn't ask her about it? 

3 A No. ~·Then she said 

4 Q (Interposing) Was that before or after she went 

5 to the hospital? 

6 A She said before she went to the hospital that 

7 Dr. Hall was going to be present at surgery. She had 

8 specified specifically that she wanted him there. She did 

9 not want surgery without him. 

10 Q She told you all that? 

11 A Right. 

12 Q All right. Now, you had a conversation with her 

13 on the afternoon of the 15th. 

14 

15 

16 

17 

18 

HJ 

20 

21 

22 

A Yes. 

Q That I understand was about five o'clock. 

A Yes. 

Q · Did she dial your number? 

A Apparently so. 

Q She knew your number? 

A Of course. 

Q You say she was still kind of groggy? 

A Yes. 

Q But she talked coherently, didn't she? 
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1 A She talked and let me know that her request had 

2 not been honored. She was most upset about it, that surgery 

3 had been performed and her doctor had not been there. 

4 Q That took you about ten seconds to tell us that. 

5 What did you talk about the other four minutes and fifty 

6 seconds? 

7 A I didn't say that it was a definite five minutes. 

8 But I would say that we probably talked about her son and 

9 daughter who were next door, and I was tryi~g to keep an eye 

10 on them for her, helping out with things. 

11 ·Q Did she carry on a rational converaa.tion with yout 

12 A As well as I remember. 

13 Q When you said something to her, she gave you an 

14 appropriate response, didn't she? 

15 A As well as I remember, she did.· 

16 Q All right. 

17 Are you saying· now you didn't talk to her for five 

18 minutes? 

19 A I would say that it was approximately five minutes, 

20 yes. 

21 Q She had a phone in her room right beside her bed, 

22 didn't she? 

23 A I would imagine so. 
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1 A 1940. 

2 Q Upon receiving your degree, what did you do in 

a terms of your education? 

4 A I had an internship at Crawford Long Hospital in 

5 Atlanta, Georgia, for two years and a half. And then I 

6 went in the Army, United States Army for three years. And 

7 then I·came back to Atlanta after the war and finished my 

s residency making a total of four years internship and 

9 residency. 

10 Q Did you come to this area at that time? 

11 A In 1947, April of 1947. 

12 Q You were admitted to practice in the State of 

13 Virginia at that time? 

14 A 

15 Q 

16 A 

17 Q 

18 A 

19 Q 

20 State? 

21 A 

22 Q. 

A 

Yes. 

Have you been practicing here ever since? 

Since April 1, 1947. 

In the specialty of obstetrics··and gynecology? 

Yes, sir. 

When were you first licensed to practice in the 

In June of 1940 -- July of 1940. 

Are you licensed to practice in any other states? 

State of Georgia. 
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1 Q Since practietng.in this area, in wn.t hospitals 

2 have you had privileges? 

3 A Alexandria Hospital, Circle Terrace Hospital, 

4 Arlington Hospital, Fairfax Hospital. 

5 Q During the course of your practice, have you had · 

6 occasion to serve as the head of any departments? 

7 A Yes, sir. I was chairman of the Department of 

8 Obstetrics and Gynecology at the Alexandria Hospital for 

9 three years. I was chief o.f staff at the Alexandria Hospital 

10 for the normal one-year term. I have just finished twenty-

11 one years as president of the Board of Directors of Circle· 

12 Terrace Hospital. And I have served on any number of tissue 

13 committee -- tissue committees and chart review committees. 

14 Q Are you a member of any professional society, sir? 

15 A Yes, sir. 

16 Q Would you tell us what those are? 

17 A I am a fellow of the American College of Surgeons. 

18 I am a member of the Alexandria Medical Society, Medieal 

t!> Society of Virginia, American Medical Association, the 

20 Southern Medical Association, the Royal Society of Medicine 

21 in London .• and the Northern Virginia Obstetrical Society. 

Q The Northern Virginia Obstetrical Society consists 

23 of members in what area, sir? 
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1 A From all of Northern Virginia , from the Alexandria, 

2 Arlington and Fairfax areas. 

3 Q Is that a voluntary organization? 

4 A Yes, it is essentially. 

5 Q Have you received any awards? 

6 A T..ntich type do you mean? 

7 Service awards? 

8 A Service awards in the Army I was decorated. But 

9 I have received a service award from Circle Terrace Hospital 

10 for the twenty-one years as chief of the --- as pres·ident 

11 of the Board of Directors. 

12 Q Are you familiar with the facilities available 

13 at the various hospitals that you have described as having 

14 privileges at in this area of Northern Virginia? 

15 A I am familiar with the ones at Alexandria and at 

16 Circle Terrace llospitals, not quite so much at the other two, 

17 at Arlington and Fairfax. 

18 Q Do 

19 IVPs and the 

20 A So 

21 Q All 

22 A All 

Q Are 

you know, sir, if those hospitals have available 

use of catheters? 

far. as I know, all. 

the hospitals in this area have 

the hospitals do, yeah. 

those types of devices available 
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1 A Yes, sir. 

2 Q Insofar as you know from practicing fn this 

3 locality, are all of the facilities basically similar at 

4 these various hospitals? 

5 A Essentially as far as I know,_yes. 

6 MR. DANIEL: Your Hon~r, I would offer Dr. Ferrell 

7 as an expert in the field of obstetrics and gynecology to 

8 qualify and testify as to the standard of eare of like 

9 specialists in this community. 

10 MR. COURT: Mr. Slenker, do you wish to question 

11 him? 

12 MR. SLENKER: Not at this juncture, Your Honor. 

13 ~m. SCANLON: No, sir. 

14 THE COURT: All right. Go ahead and proceed. 

15 BY MR. DANIEL: 

16 Q Dr. Ferrell, prior to coming here today, have you 

17 had occasion to review certain medical records in the case 

18 of Mrs. Privette and her treatment by Dr. Pugsley? 

19 A Yes, I have. 

20 Q I'd like to show you, sir, what has been marked 

21 and admitted as Plaintiff's Exhibit No. l~A, medical records 

22 pertaining to a hysterectomy performed by Dr. Martel in 1970. 

2:1 Would you glance through those, air? 
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1 (Handing to witness.) 

2 A All right. 

3 Q Have you seen those records, sir? 

A I have seen copies of most of this record. I have 

5 not seen ~11 of them. 

6 Q Have you seen the operative report of Dr. Martel 

7 that is contained in this? 

8 A Yes. 

Q Next, Doctor, I'd like to show you the recorda 

10 of Fairfax Hospital, Plaintiff's Exhibit NO. 1-B, and ask 

11 if you have seen the Doctor's progress notes as contained 

12 in this record. 

13 A Yes, sir, I have. I have read the Doctor's 

14 progress notes • 

15 Q Have you read the operative .. report of Dr. Pugsley 

16 in connection with this surgery he performed upon Mrs. 

17 Privette? 

18 A Yes, I have. 

1!.) Q Also, I'd like to show you the records contained 

20 in Plaintiff's Exhibit No. 1-C, specifically referring you 

21 to the daily nurse's notes and medication records. 

22 A No, I have not seen this. I have not seen the 

nurse's notes. 
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1 Q Okay, sir. Would you review the nurse's notes 

2 here briefly for the 15th and 16th? 

3 A I beg your pardon. I have seen the~e. I have 

4 seen the 15th and 16th nurse's notes. 

5 Q 

6 

7 

8 

9 

Q 

All right, sir. 

MR. SLENKER: Is that August 15? 

MR. DANIEL: August 15. 

11R. SLENKER: Thank you. 

BY MR.. DANIEL: 

Now, Dr. Ferrell, I'd like you to assume the facts 

11 as · contained in the medical records which you have revie~ad 

12 which I've shown you, and in addition,· I would like you to 

13 assume the following: that in the fall of 1973, following 

14 the hysterectomy and the procedure performed by Dr. Martel 

15 in 1970, Mrs. Privette complained of vaginal bleeding at 

16 which time she went to an OB-GYN, a Dr. Brenner. who did 

17 an examination, who could not determine the cause: of bleeding 

18 She was subsequently seen by Dr. Hall who did an examination 

1!> and did not diagnose the cause. And then on February 7, 

20 1974, ·she was seen by Dr. Pugsley. Her chief complaint at 

21 that ttme was erratic bleeding from the vaginal cuff. 

22 Dr. Pugsley ~btained a history from Mrs. Privette, 

2:1 and she had told him at that time· .that s~e was forty-one 
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1 Q In light of that finding, what should have been 

2 done? 

3 A no you -- are you meaninr, now what should have 

4 been done prior to surgery? 

5 Q Yes, assuming that 

6 A (Interposing) Assuming that the defect had been 

7 discovered. 

8 Q Yes, sir. 

9 A She should have bad a urological consultation. 

10 In my opinion, she should have been seen by a neurologist 

11 a urologist ~o~ith the possibility of inserting catheters 

12 perhaps preoperatively or certait_lly with the idea of 

13 protecting the one remaining kidney and ureter dUring the 

14 operation. 

15 Q Would the insertion of the catheter preoperatively 

16 have resulted in the protection of the ureter? 

17 A It would certainly have lessened the likelihood of 

18 damage to it , yes . 

19 Q Preoperatively, what other steps do you feel the 

20 standard would have required the Doctor to have taken? 

21 A That in essence is all I would think. 

22 Q Reviewing the charts based upon the facts you've 

2a been provided, do you find that Dr. Pugsley met the standard 
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MR. SLENKER: If he asks the question.- fine, what 

2 he has just represented to the Court. I think it's probably 

3 not objectionable. 

4 THE COpaT: I wil~ allow you to go· into that part 

5 of it. I will preserve your points so yotir~except:ions are 

6 noted to the Court's ruling. 

7 MR. POVICH: If exceptions are necessary. 

8 THE COURT: They are really not any more, but we 

9 do it out of habit. Like a lot of things, you get in the 

10 habit of doing it. But I will note it for you so your 

11 record is preserved. Okay. 

12 (Thereupon, the following proceedings cOntinued 

13 in the hearing of the jury.) 

14 BY MR.. DANIEL: 

15 Q Dr. Ferrell, you testified that you examined the 

16 medical records pertaining to the patient immediately after 

17 surgery, and that you reviewed the urinary output· and input 

18 records in that time fr~e, say, thirty-six hours, have you 

19 not, sir? 

20 

21 

22 

A 

Q 

A 

Yes. 

ltlhat do those records reflect? 

Well, the most noticeable thing that I noticed was 

23 that the urine continued to be·bloody on into the first 
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1 BY MR. DANIEL: 

2 Q Excuse me. What would the standard of care require 

3 that a physician in this area. do insofar as is relating or 

4 not relating that information.to this patient in· ~e ~q~~ext 

5· of the surgery that was to be performed? 

6 A Well, the patient should be notified or should be 

7 made knowledgeable of the fact that she only had one kidney. 

8 Q 'Why should she be informed of that? 

9 A Because the hazard of the operation becomes greater 

10 if there is only one functioning kidney. 

11 Q Based upon your review of Mrs. Privette's history 

12 prior to surgery in this case, were there any alternatives 

13 to an average physician in the situation to the abdominal 

14 surgery? 

15 MR. SLENKER: If Your Honor please, I object again 

16 on the basis this is not claimed in this law suit, not a 

17 single word in this law suit about alternatives, and yet here 

18 we are interrogating this doctor in. connection with that 

19 theory. 

20 THE COURT: Okay • 

21 MR. POVICH: Judge, not being advised of the risks, 

22 Your.Honor, is clearly a part of this law suit. 

TilE COURT: All right, overrule your objection. 
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1 removed, and the bleeding continued even after that. 

2 Q l1hen you referred to the excision, are you 

3 referring to the excision by Dr. Pugsley in March? 

4 A That is correct! yes. 

5 Then following this excision, the bleeding 

6 continued. And this itself is a most unusual sitW~:tion 

7 and should call for a second opinion. 

8 Q Do you have an opinion, sir, as to what caused the 

9 injury to the ureter in this case and when? 

10 A Well, certainly it would have to have occurred 

11 during the surgery. There are several things that could 

12 have happened. The ureter could have been pinched with a 

13 clamp. It could have had a suture put into it. It could :havE 

14 been nicked with the sutures, or the circulation to it could 

15 have been impaired in some way. Those are the main things • 

16 MR. DANIEL: Thank you, sir. No further questions •. 

17 'mE COURT: Mr. Slenker. 

18 CROSS EXAMINATION 

19 BY MR.. SLENKER: 

20 Q Dr. Ferrell, with reference to the second opinion., 

21 the second opinion on what, sir? 

22 A On the procedure to follow, the course of action. 

Q You are aware, I take it, are you not, that she had 
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1 A Unless it's an obstruction. 

2 Q It will show obstruction? 

3 A That's right. 

4 Q But it doesn't prevent any kind of surgical 

5 injury to the ureter, does it? 

6 A The IVP itself does not, no. 

7 Q It does not. So, the difficulty of the 

8 complication that was experienced here could have happened 

9 and probably might have happened with or without the IVP; 

10 is that not true? 

11 

12 

13 

A 

Q 

A 

You are asking for my opinion. 

Yes, sir. 

Yes, it could have. But the preliminary work-up, 

14 as I said before, would have lessened the likelihood of 

15 injury or damage. 

16 Q I understand that it might lessen the likelihoos 

17 of it. But the injury and the complications still occur 

18 even with the IVPs, don't they? 

19 A Oh, yes. 

20 Q Within reasonable medical probability, it did here, 

21 did it not? 

22 

question. 

MR. DANIEL: Object~on. Your Honor. 

MR. SLENKER: That is a perfectly legitimate 
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1 THE COURT: What is the basis of the objection? 

2 MR.. DANIEL: That there was no IVP • 

3 MR. SLENKER: I am entitled to find out from him 

4 the effect of that. 

5 ·THE COURT: Overrule the objection. Note your 

6 exception. 

7 BY MR.. SLENKER: 

8 Q The type of surgical complication that occurred in 

9 this case could just as reasonably have happened within 

10 medical probability whether an IVP was done or whether it 

11 was not; isn't that a fact? 

12 A That' s true • 

13 Q All right. 

14 So, the effect of not doing an IVP is :~•ally ·of 

15 no moment, isn't it, Doctor? 

16 A I think it is, yes. 

17 Q Because of what, the likelihood or the 

18 prospect of a decreased risk of some type? 

19 A I think a patient who is going to have major 

20 surgery deserves every possible thing that she can have to 

21 prevent the likelihoo~ ~f damage or injury of any kind. 

22 Q I tmderstand that. I tm.derstand that. Every time 

that you operate and_ every time one of your OB-GYN colleagues 
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A No. 

Q Could it be caused by the adhesions? 

A I shouldn't think so, no. 

Q. Don't think so? 

AQ No. 

Q All right. Can you differentiate at all between 

the compromise of the blood supply as the cause of it? 

A I don't quite understand what you mean. What can 

I distinguish? 

Q Do you know whether the fistula that occurred 

was caused by a compromise of the blood supply or something 

else? 

A rlo. You can't say except that -- no I don't see 
. ' 

that you could say that. No. 

Q Now, you don't make a diagnosis of a fistula in 

the ureter until you see some evidence of it, do you? 

A Not a fistula, no. 

Q NOl-l, in thiR case, is not the first evidence of 

the presence of a fistula on the 22nd of August? 

A The first evidence of the fistula, yes, but not 

inj~ry to the ureter. 

Q Do you have any evidence at all in this record 

about injury to the ureter? 
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1 A I wouldn't -- from the bloody urine for thirty-

2 six hours plus the diminished urine flow to me·would 

3 indicate ureteral damage 

4 Q All right. Is the standard when you have those 

5 two items that you immediately reoperate on the patient or 

6 do you pursue a course of watchful waiting within the 

7 standard of medical care? 

8 A You don't do either one. You investigate to try 

9 to find out what is the problem. 

10 Q Now then, in this case you ha4 a.pulmonaTt ·. 

11. embolism on the 17th? 

12 A Yes. 

13 Q Now, that would mask, would it not, some of the 

14 urologic symptoms so far or it might possibly to the extent 

15 that they were not diagnosable, is that not true? 

16 A Well, yes. But tl~t came well way after the 

17 symptoms were apparent or the signs were apparent. 

18 Q Is bloody urine an unusual phenomenon following 

19 pelvic surgery? 

20 A It is for this woman, yes, unless some part of 

21 the urinary tract has been damaged. 

22 Q Is decrease in urine output normally a phenomenon 

2:1 that follows pelvic surgery? 
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1 A I have no idea. I don't know. 

2 Q Ho·H about the 17th? 

3 A I just don't remember the date at all. 

4 Q Now, would those blood values and the tests, 

5 laboratory tests that you are talking about, be at all 

6 influenced by reference to the pulmonary embolism? 

7 A I presume so, yes. I would say so, yes. 

8 Q That \'7ould cause a breakdown of the blood, would 

9 it not? That would be distinguishable in laboratory tests? 

10 A Oh, yes. Yes. 

11 Now, if 1200 CCs of fluid were taken out of the 

12 chest, would that be significant to you, sir? 

13 

14 

15 

16 

17 

18 

A 

Q 

.A 

Q 

A 

Q 

Yes, that's significant. 

In \that regard? 

That was what, three days after --

(Interposing) In what regard was it significant? 

It's part of the total fluid output. 

That fluid would normally be what might be expected 

19 to pass through the kidneys, wo~ud it not, and constitute 

20 a part of the urine flow? 

21 A This is true. But, sir, you are getting away from 

22 what I stated. You are leading me away from what I --

2a my original statement. I said that the bright red reading 

DEO REPORTING 
931-3434 



1 and the diminished output in the first twenty-:eour or thirty· 

2 six hours. W01lld have made me suspicious. Beyond that 

3 point when the embolism occurred, then your hands are tied. 

4 You just don't have -- there is not anyt~ing mo~e you can 

5 do other than what w~s done. 

6 But my feeling was that the diminished output and 

7 the bloody urine should have been investigated before the 

8 embolism even occurred. Anr1 this is the point I'm trying 

9 to make here. I've got no -- no argument with the -- what 

10 occurred after that at all. This is the only eriticism I 

11 have of the postoperative --

12 Q (Interposing) All right, sir. Now, I'd like 

13 to concentrate with you, if I might, Dr. Ferrell, on the 

14 

15 

16 

17 

18 

19 

20 

21 

22 

catheters. The catheter is on the inside of the ureter, 

is it not? 

A Yes, it is. 

Q It docs not prevet:'t injury, does it? 

A No. 

Q It does not prevent compromise of blood supply 

to the ureter, <ioes it? 

A No. 

Q It does not prevent as a matter of fact the 

onslaught of disease to the ureter from the outside or from 
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1 the pelvi·c area, does it? 

2 A No. 

3 Q As a Matter of fact, Dr. Ferrell. is it not 

4 true that a surgical injury to a ureter can happen just as 

5 easily with the catheter in place as with a catheter not 

6 in place? 

7 A I think you've asked me this once or twice before. 

8 And each time I have said it does not prevent it, but it 

9 certainly makes it less likely that you are going to damage. 

10 it if you c&"'1. feel it and tell exactly where .that catheter 

11 is. 

12 Q All right, sir. 

13 Now, isn't it true that if as an OB-GYN surgeon 

14 you have gotten into the ureter in the excision of some 

15 organ that you will see some evidence of it at the operating 

16 table? 

17 A Not necessarily, no. 

18 Q What are the probabilities? Hould you expect or 

19 do you expect within your profession to see them at that ttme 

20 or do you not? 

21 A 

22 Q 

A 

Usually you do not. 

Usually you do not. 

That's right, at the time of the operation. 
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1 Q Why is that the case, Doctor? 

2 A Because the location of the ureter is such that 

3 in ~rking in the pelvis, you work oftentimes very close 

4 to the ureter. Unless you have some ways ot t~~ 

5 identification of the ureter, good identification, it's very 

6 easy to nick it or put a stitch through part of it or all of 

7 it, and you don't know it at the time. 

8 Q Now, let's examine the hypothesis of the stitch. 

9 If you put a stitch through it, will it cause i•dlate 

10 leakage of urine? 

11 A Not necessarily. 

12 Q When would you expect the leakage of urine to be 

13 manifested if that were the situation? 

14 A I don • t know that I can absolutely correctly 

15 answer that question. As I said, I am not a urologist. 

16 And I would expect it would· depend entirely on how lDUCh of 

17 the ureter was nicked, whether it went through -- all the 

18 way through the ureter or wen~ simply into the wall of the 

10 ureter making a weak place in which maybe a rupture would 

20 occur later, or you might get leakages as quickly as right 

21 away. 

22 Q If you do get leakage right away, cannot the 

23 surgeon see it? 
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1 A Oh, no. No. It builds up. 

2 Q Can it be accumulating there over a period of time1 

3 A It's unlikely it would to that extent without 

4 symptoms. 

5 Q In determining what is the degree .of output of 

6 fluid, is it not true that you have to take what is being 

7 taken formally, what is being taken by catheter, ,.a you 

8 also have to add the 1200 CCs from the chest? 

9 A Well, may I ask you to show me where the 1200 CCs 

10 is? The first evidence of fluid ~ the chest that I 

11 noticed was on the 19th. And at that time she got rid of 

12 5506 ccs. 

13 Q 

14 A 

15 Q 

16 A 

17 Q 

18 A 

19 Q 

20 A 

5500? 

And six CCS. That's right. That was on the 19th. 

Where is the 5500 comdng from? 

From the chest. Fro• the cheat tube. 

Rather than 1200? 

Well, this is four days after surgery. 

All right.· 

There is no mention that I noticed. The first 

21 twenty-four hours she had 3245 CCs intake and 700 CCs output. 

22 On the second twenty-four hours, there are 2230 CCs input 

2:1 and 430 CCs output which is an average of 17. 9 CCs per hour. 

DEO REPORTING 
931~3434 



475 

1 Q Yes. 

2 A On the 17th, the note on the chart says output 

3 very low, 22CCs in three hours on one occasion. And the 

6 Q 

7 A 

8 listed. 

9 Q 

10 A 

11 Q 

12 

13 A 

14 Q 

15 A 

16 Q 

Where on the chart do you ·find those values, Docto:r:? 

There is a page in there·.with all of the amounts 

That's the in and out chart? 

Yes, sir. 

All right. 

Do you know Dr. James Close? 

Yes, sir. 

What is his specialty? 

He is an obstetrician, gynecologist. 

You are aware of the time. that he saw Mrs. Privette 

17 on the 17th? 

18 A Yes. 

19 Q He wrote a progress note, did he not? 

20 A Yes. 

21 Q On the 17th of August at 2:00p.m.? 

22 .A He was concerned about -- as I recall from that 

2:l progress note, he was concerned about the urinary output. 
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1 And then it improved. just very slightly? 

2 Q Now, you referred to what, 20 and 30 CCs? 

3 A Well, the first twenty-four hours -- the total 

4 intake in the first twenty-four hours, 3245 GCa. Output, 

5 700, which is an average of 29.1 CCs per hour. 

6 Q Now, that's for a twenty-four hour shift? 

7 A Twenty-four hour shift; yes, sir. 

8 Q All right. 

9 Now, let me show you ·his note here. He saw her 

10 at two o'clock on the 17th. Than he afiya the 1·8~ ·tWo hours, 

11 the output was 65 CCs. 

12 A That's what the note says, yes. That's still 

13 below what you would expect or what she should be putting 

14 out. She should be putting out a minimum of 40 CCs an hour. 

15 Q Then he goes further and reports, does he not, what 

16 was put out in the most recent half hour? 

17 A She's put out another 50 CCs in the next half hour, 

18 yes. 

19 Q That helped him to conclude that ~he possibly was 

20 getting better so far as the output was concerned? 

21 A 

22 Q 

23 

At that particular time, yes. 

All right. 

How, with the decrease, with the bloody urine, 
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1 · is it your testimony that a test ·should then have been run 

2 investigating the cause for it? 

3 A I think so, yes. 

4 Q When you say test, are you speaking of IVP? 

5 A That or ureteral· -- or cystoscopy, yea. IVP, of 

6 course, first. 

7 Q IVP first and then cystoscopy. 

8 A This again would be the realm of the urologist. 

9 With a p_roblem like this, I would call the urologist right 

10 quickly and say do what you think needs to be ~ne. I 

11 wouldn't attempt to 4o it myself at all. 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

Would you make those judgments yourself? 

I would make the judgmanta to call the urologist. 

And then leave it up to him? 

Leave it up to him, yea. 

Isn't that indeed what was done here? 

No. Dr. Close was called. He was not a urologist. 

Aren' t you aware of the fact that Dr. Berger was 

19 asked to consult on the case, Dr. StrauCh was asked to 

20 consult on the case? 

21 A 

22 Q 

A 

Later. 

I believe on the 19th? 

Yes. I am talking about the day_following surgery. 

. . 
DEO. REPORTING 

. 931-3434 

,,.,~,'k. '· 
........ ~I 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A 

479 

Well, this -- this, of course, would have been 

again in the realm of the urologist. But there are 

treatments. Oftentimes -- I say oftentimes, but one treatmett 

is you put a ureteral cathet~r up and le~~ it. If there 
I :. 

is found an injury in the uretha, or certainly with a 

cystoscope, if the blood had been coming ·from the bladder, 

this would have been apparent. If not, if you sea the .blood 

coming from the ureteral orifice in the catheter, then you 

know the blood is coming from the ureter in which case a 

ureteral catheter could be inserted and left in place. 

Oftentimes if there is an injury or stitch through there, 

sometimes these will heal by themselves. 

Q If corrective action is taken immediately? 

A Quickly, yes. 

Q Did you find any evidence in this caae that that 

was done? 

A I didn't understand. 

Q Did you find any evidence in this case that that 

was done'l 

A No. 

Q Mr. Slenker .asked you about evidence of the 

fistula and what evidence you fol.Dld of the fistula and/or 

damage to the ureter. What was the evidence that you found 
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1 in the record that indicates damage to the ureter, possible 

2 damage to the ureter, and when does it present itself? 

3 A What I have referred to on several occasions, the 

4 bloody urine within the first day and a half, atlG the 

5 dtminished.urinary output. 

6 Q He also asked you if you found any fault with 

7 Dr. Pugsley's surgical technique in performing the operation. 

s I believe you testified that you did not. Assuming that 

9 Mrs. Privette had been worked up preoperatively as you 

10 indicated she should have been, and an IVP had been performed, 

11 would that have indicated the use of a catheter during the 

12 course of the surgery? 

13 A It would have· to me, yes. But I would have had 

14 urological help on this again. 

15 MR. SLENKER: I object, if Your Honor please, to 

16 what would have been or what would have been done by him 

17 specifically. 

18 THE COURT: Sustained. 

19 BY tm.. DANIEL: 

20 Q I will rephrase the quea'tion. Would the -standard 

21 have indicated use of the consultation by urologist and the 

2~ use of the catheter during·the surgery? 

2!1 A In my opinion, t~e ·a·tt~~-cl would have indicated 

' ·~ .... •. 
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1 that, yes. 

2 Q So, the fact that Dr. Pugsley did not do that 

3 indicates to youthat he did not follow the standard; is that 

4 correct, air? 

5 A In my opinion, yes. 

6 Q Mr. Slenker also asked you about the benefits or 

7 the la'ck of benefits really of the catheter in ·performing 

8 the procedure. What benefits are there to using the 

9 catheter in this situation? 

10 A Well, I thought we had made that clear. But it 

11 makes the ureter more identifiable or more easily 

12 identifiable at the time of surgery. 

13 Q Were there factors in this history and in t~is 

14 operation which would: i~dicate that that would have been 

15 good to have, have it more readily identifia~le? 

16 A It would seem so, yes. 

17. Q l~t were those factors? 

18 A I think the greatest factor is the fact that the 

l!l ureter was damaged. 

20 

21 

. ,., ...... 

t1R. DANIEL: Thank you. 

THE COURT: Anything further, gentlemen? 

MR. SLENKER: Yes, there is, i.f Your Honor please • 
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(Handing to witness.) 

A Yes, sir. 

Q It's a two-page note about the surgery, isn't it? 

A That's correct. Yes, but--

Q (Interposing) Dictated on the day of surgery, 

wasn't it, Doctor? 

A Yes, sir. But this has nothing to do with the 

patient's condition later in the day. The patient is 

operated on in the morning. She should be seen that evening •. 

Q Now, are you saying that that's what caused a 

11 ureter difficulty? 

12 A No, sir, I am not saying tha~. No, sir. 

13· But you asked me about the standard of good 

14 medical care, and that· would come under the' standard of good 

15 medical care. 

16 Q 

17 A 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

28 A 

You are saying nobody saw her that afternoon? 

No, sir. I am not saying that at all. 

Who did see her that afternoon? 

The resident saw her that afternoon. 

What resident? 

What was his name? Cooper, I believe. 

Dr. Cooper? 

I· believe so. 
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What is wrong with that? 

Nothing. 

Isn't that within the standard? 
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I wouldn't think so, no. I think the surgeon Who 

operates on her should see the patient again the same day. 

Q I see. 

Now, here is the 1200 CCa, Doctor (indicating). 

A That's on the 17th. 

Right. By whom? 

A Dr. Bowen, is it? 

Q Dr. Bowen. That's on the consultation sheet, 

12 is it not, that was addressed to Dr. Bowen? 

13 A Yes, sir. 

14 Q For management of what? 

15 A Of this patient postoperatively who is complaining 

16 of chest pain. 

17 This is when the embolism obviously occurred. 

18 Now, the embolism, while it developes rapidly, 

19 does it give any prognostication that it's about to occur? 

20 A No, not that I know of. 

21 Q Does the fluid accumulate in the chest before 

22 the embolism hits or after? 

23 A After as far as I know. 
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1 Q So, when ·they aspired 1200 CCs on the 17th, 

2 the embolism had already be~n experienced, has it not? 

3 A I would think so. 

4 Q Were it not for the embolism, were it not for the 

5 1200 CCs that accompanied that event, that 1200 CCa probably 

8 A If the urinary operators were working sufficiently 

9 well to put it out, it would have, yes. 

10 Q Dr. Ferrell, you say decreased urinary output. 

11 How do we know what fluids are being diverted because of 

12 other physical conditions, to wit, pulmonary embolism into 

13 other areas of the body where they are being retained an4 

14 where they are accumulating to the extent they never get to 

15 the kidney? How do ·we tell why that proce~a ·occurs or how 

16 it occurs, or indeed when it occurs? 

17 A Well, you are getting me into a branch that I'm 

18 not extremely conversant in. I'm not a chest doctor either. 

19 But I do know that in. the event of inflammatory disease in 

20 the chest or embolism, that fluid can accumulate very 

21 rapidly, and in acute heart failure of the chest, it can 

22 fill up with fluid in a matter of just a very few seconds. 

Q That's fluid that otherwise would go out through 

the kidneys? 
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1 Q Directing your attention, is it Mrs. Marks. to 

2 August of 1974, did there come an occasion in which you 

3 assisted in the care and treatment o'f Phyllis Privette at 

4 Fairfax Hospital? 

5 A Yes. 

6 Q Were you employed at that time? 

7 A Yes. 

8 Q By whom? 

9 A The Fairfax Hospital. 

10 Q On that occasion, when Phyllis Privette was 

11 operated on, did you adminis.~~r the an•stheaia to her? 

12 A {Yes.} 

13 Q Did you do so as an elJI)loyee of the.l.l.<l~ital? 

14 A Yes. 

15 Q At the time that you administered the anesthesia, 

1G was there an anesthesiologist or a physician under Whose 

17 supervision that was administered? 

18 A Yes. 

1~) Q What was his name? 

20 A Dr. Silbersie1>e. 

21 Q Was he actually present at the time the anesthesia 

22 was administered? 

A I don't recall. 
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1 Q You don't recall his being there, or you don't 

2 recall whether he was or was not? 

3 A I don't recall him bein~ in the ·immediate area 

4 of the operating room. 

5 Q Were you in the· immediate area of ·the operating 

6 room? 

7 A" Yes. 

8 You were the individual who did administer the 

9 anesthesia? 

10 A® 
11 Q Does the anesthes~a have a feel in the vein? What 

12 kind of anesthesia was administered to Mrs. Privette? 

13 A Do you want the agents? 

14 Q Yes. 

15 A Halothane, nitrous oxide, oxygen. 

16 Q Thank you. 

17 Would you spell that? 

18 A Halothane~ h-a-1-o-t-h-a-n-e, nitrous oxide, 

10 n-i-t-r-o-u-s o-;:-i-d-e •. and oxygen. 

20 Q How is that administered? 

21 A Through a semiclosed circle filter system of the 

22 anesthesia machine. 

28 Q How does the agent .get into the body? 
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4 trachef:l. 

5 Q 

6 A 

7 Q 

8 A 

It goes through the machine, and she was intub_:::J 

What does that mean? 

That means she had an endotracheal tube in her 

In her what? 

Trachea. 

Where is that? 

Through the larynx. That's the voice box and 

9 into the trachea. 

10 Q Where is the ~rachea? 

11 A At the -- in the back of the mouth. And it's -· 

12 if you are looking through the mouth, it's at the back of 

13 the mouth. 

14 Q Is there a mask that's used? 

15 A Initially. 

16 Q Initially there is a mask? 

17 A Yes, until she is intubated. 

18 Q What does intubated mean? 

19 A It means that I put a tube into her trach~ through 

20 the larvnx. 

21 Q 

22 A 

Q 

So, you first put a mask over her face? 

Yes. 

No'-1, before this occurs,. what is done? Do you do 
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1 anything else to her, . or do you do anything to her. ~Dr.fcir .. to 

2 the time you put the mask over her face? 

3 A (Yes:) 

4 Q ~~at do you do? 

5 A I take the blood pressure and -~Jiec~ .. Jui%". pulse. 

6 Q Do you give her any inje~t~_~p~ . 

7 A' rYes.""'\. 

8 Q When do you give her that in1ection? 

9 A After I've checked her _v~~_al sign~·-' ·w~~~.~- i~ your 

10 blood pres·sure and pulse. 

11 Q · At that time, do you give it with a.avrintre? 

12 A (Yes:'\ 

13 Q At that time. does she have· any in.traveDous fluid 

14 running through her? 

15 A Qes) 
16 Q What is that fluid? 

17 A What is the fluid? 

18 0 (±:!) 
19 A It's an electrolyte solution with dextrose which 

20 is su~ar. 

21 Q 

22 A 

Q 

l~en does that start? 

Tn ~he hnldino- .ATe& .. 

At any time i$ that changed? 
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A MOre fluids are put uP if needed. 

Q Does the consistency of it or the c~~ition of 

it change? 

A No, s:f.r. 

Q In the operating room itself, what do y~~ do insofa1· 

as anesthetizing, or what did you do. insofar as anesthetizing 

Mrs. Privette in the operating room? 

A I don't know what you mean by that. 

Q l.Jas she anesthetized· befOre she was brought to the 

operating room? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

She had preop m~dication given. 

She was. What was the preop medication? 

She had Demerol, Valium and Atropine. 

Demerol? 

Valium and Atropine. 

Who administered that? 

A nurse on the floor that she was on. 

That was before she was brought down? 

Yes. 

t~at other medication was she ~iven? 

That was all. 

Did you give her any me~i~~~ion? 

In the operating room. 
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Q ~That did you give her? 

A Sodium pento~hol. 

Q Hnw is that given? 

A Intravenous. 

Q 

given? 

That's what I wanted to know. When was thAt 
~-

A· After I checked her vital signs. 

Q In the operating room? 

A /Yes. s:i~ 

Q ~~at is the purpos~ of ~hat? 

A To produce sleep. 

494 

o To produce ~leep. tn other words. is .. Jdds done 

befor.e or. after the mask i_$ :P~t Q_V@;. h~r fa~~1. ··­

A {Befor~ 

Q So, would it be fair to say that the last thing 

Mrs. Privette most likely would have rec~lled would have 

been receiving the injection which was designed· to put hez 

to sleep? 

MR. SCANLON: I'll object to that, Your Honor. 

I don't think that's proper for this witness to speculate 

as to what ~~ould have been the last thing she would recall. 

THE COURT: Overrule your ob1ection. Note your 

exception. If she knows. 
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1 A You are asking me --·would y~u state that agai~ .. , 

2 please? 

3 BY MR. POVICH: 

4 Q Yes. I want to know the last thing that the 

5 patient, Mrs. Privette, most likely would recall~ Would 

6 that be the injection of the solution in her ve~ to put her 

7 to sleep? 

8 A 1 can't answer that with a yes or no. 

9 Q All right. But the solution is deit~gne~ ~ P~.t 

10 her to sleep? 

11 

12 Q It is injected in her vein before Y9U._~u~ the mask 

13 over her face? 

14 A (Y~ 

15 Q .At the time you put the mask over her face. is 

16 she usually asleep? 

17 A (Ye;J 

18 Q All right. 

tn I am asking you then is it fair to say that the 

20 last thing that she would recall before she went to sleep 

21 would be the injection? 

22 MR. SCANLON: I still object. 

TilE COURT: Overruled. She can answer if she knows 
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the answer. 

A I cannot answer that with a yes or no because she 

was premedicated. 

BY MR. POVICH: 

Q But you did give he~ an injection in the ~~erating 

room which out her to sleep; is that correct? 

Q And that thereafter you administered the anesthest· 

agent.with a mask, is that correct, through ·amask and·then 

a tube? 

A Yes. 

Q I just want to make sure I've got the sequence 

correct. Does the astent which yo_u used· to put her .-a~leep~-

·you said was it sodium pent·othal? 

A {Yes~ 

Q Does that create any sensation, burning sensation 

in the vein or may it at -the time it's injec.ted? 

A Some patients feel it does. Some don't. 

Q Were you the individual that injected intravenously 

the sodium oentothal in Mrs. Privette's vein? 

Q That was in th~_gperating_room; is that correct? 

A ( Y~s~ 
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1 Q You did so as an employee of t·he hospital? 

2 A {Yes-:'\ 

3 Q You did so under the supervisi~_!1 __ 9f Dr. Heinz 

4 Otto . Silbersiepe who you don't r~c41l being;· pr~•'eu.t.~ at ~h~ · 

5 time? 

6 A That is correct. 

7 Q Where were you at the table at the t.ime that you 

s injected 

!) A (Interposing) At the head of the table. 

10 Is that where Mrs. Privette's head was. behind 

11 i~? 

12 A tfuere I was? 

1!3 Q Yes. 

14 A Yes. 

15 MR. POVICH: I have no further questions. 

16 CROSS EXAMINATION 

17 BY MR. SLENKER: 

18 Q Mrs. Marks, did you play any part in taking Mrs. 

l!J Privette from the holding area to the operating room? 

20 A 

21 Q 

A 

Q 

Yes. 

Were you assisted by anybody in that regard? 

Yes. 

Who would that be? 

·--- -----·--·---··------ ···----· -··· --
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1 A The circulatin~ nurse. I don•t remember her name. 

2 Q I see. Rad you had conversation with Mrs. Privette 

3 in the holdinP. area? 

4 A Yes. 

5 Q Do you remember ~1at that was? 

6 A Yes. 

7 Q What was it? 

H A Well, I go through a series of questions that I 

n ask her. \.Jould you like those? 

10 Q Yes. 

11 A I ask her the medication she's on. her allergies, 

1~ her previous surgeries, whether -- when she had last had 

1!1 some thin~ to eat or drink, if she had any dentures. partial 

14 plates or caps, if she had any history of rheumatic fever, 

J!) heart dis~ase, asthma, bronchitis. 

l() Q Did she angw.er those questions? 

]7 A Yes. 

18 Q Did she make any statements with regard to Dr. 

w Hall? 

A~ 
Q \~1at were they? 

A She told me that she had spoken to him yesterday. 

~=~ And he told her that -- that he would be there with ·her 
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2 Q She told you she ·bad spelten with him y~ater~y 

:c the 14th? 

4 

5 

6 

7 

H 

10 

11 

12 

13 

](i 

17 

lH 

1 !J 

20 

:.H 

A (Yes. ) 

Q ~1 right. Was he there, in fact? 

A 

Q 

A 

Q 

Q 

A 

Q 

A 

Q 

A 

Q 

No, he wasn't. 

Did vou trv to find •~1 

Yes. 

Were you successful? 

Did you ascer~~~n where he was? 

I didn't. 

You did not? 

That's right. 

All right. 

Did somebody else 

(Interposing) {Yes~ 

(Continuing) -- to your knowledge? Who waA ~hA~? 

A ( Mrs. McClu~ 

Q Who is r1rs. McClure? 

A She's the charge nurse in the OB-gyne suite where 

~~ the surgery was performed. 

Q During the time that you tr9aported Mrs. Privette 
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1 from the holding area down to the specific operating room. 

2 will you tell the members of the jury if she ever ob1ected to 

a ~~ything? 

4 A I don't recall her saying to me. 

5 Q Would you indeed have taken her from the holding 

6 area to the operating room had there been any objection by 

7 her? 

8 !·1R .. POVICII: Objection. 

THE COURT: Sustained as to the form.of the questio . 

10 BY MR.. SLENKER: 

11 Q Did you hear any objection from her at any time 

12 during the time vou were her nresenee abnnt this oneration 

13 or the surRerv? 

14 A Mrs. Privette told me in the holding area that 

15 she had talked to Dr. Hall the day before, and she wanted to 

16 see him prior to going into surgery. 

17 

lR 

Q That she wanted to see h~? 

A ( Um-ht;;:; 

1!) Q . Now, when you went to get her to take her to the 

~o operating room. did she ob1ect to anvthinst? 

:.n A When 1 took her into ·the operating room, there was 

22 no ~bject!on~ 

Q How about in the holding area? Did she object to 
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1 anythin_g?. 

2 MR. POVICH: She's answered that. 

3 THE COURT: Go ahead .. 

4 A Mrs. Privette told me that she had gone to see 

5 Dr. Hall. I asked Mrs. McClure about this. f1rs. and 

6 Mrs. McClure is the one that relayed the message to Mrs. 

7 Privette. But there was no objection made to me from the 

8 time that I wheeled her out of the holding ar~a into the 

n operating room. 

10 Q How about in the onerattn2 room itself? 

11 A There was no gbjection. 

12 You heard Mrs. Privette testifv with rafarenee ~n 

13 what she said in the operati98 room 'in her appearance on the 

14 stand in this case. 

15 A(Y~ 

16 Q Is that true? 

17 A Mrs. Privette testified that we asked her to wait 

18 to move from the carria~e onto the operatin£ roDm table. 

1!> This is true . 

20 

~1 

22 

Q Anything else that she said true? 

A She said that I took her blood pressure and that 

I nut her to sleep. That is true. 

Q 
--

Priqr to your .:giving ~··the shot, putting her to 
- . :~. 
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2 reference to her testtmonv and what she said on that 

3 occasion? 

4 A ~~11, from what I recall what Mrs. P~ivette said. 

5 that is correct. 

6 Q Did she object to going to sleep? 

7 No, she didn't. 

8 Q Did she say she didn't_want to be put to sleep 

9 until Dr. Hall got there? Did she say t~_at to you at anv 

10 time? 

11 A In the holding area. 

12 Q How about in the operating room? 

13 A (No. sir~ 

14 Q Now: does the patient know or do you tell the 

15 patient that vou are about to give them a shot? 

16 

17 

18 

lH 

20 

21 

22 

A I don't give them a shot directly into 

put it into the IV tubin2. 

.Q The IV tubing? 

A Yes. 

Q Did you do that with Mrs. Privette? 

A (Yes~ 

Q Did you at any time hear Mrs. Privette 

didn't want to go_ to sleep? 
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1 A I ~id not he_ar her say that at any time. 

2 Q Did you not hear her say that she did not want the 

3 operation? 

4 

5 MR. SLENKER: Thank you, Mrs. Marks. That's all 

6 I have. 

7 THE COURT: Mr. Scanlon. 

8 MR. SCANLON: I don • t think I have any questions. 

9 REDIRECT EXAMINATION 

10 BY MR. POVICH: 

11 Q Mrs . Marks, remember I asked you beforehand about 

12 the IV fluid. 

13 A Yes. 

14 Q I asked you if anything was added to it and you 

15 told me no. 

16 A It-was not added to it until into the operating 

17 room. It was not added in the holding area. 

18 Q So, if Mrs. Privette said that she felt something 

HJ in her arm from the IV, if what she was feeling was the 

20 sodium pentothal, that's how she would have gotten it, isn't 

21 it? 

23 A That's correct. 

I mean you didn't walk over to her and put a 
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1 syringe in her arm? 

2 A That's right. 

3 Q So, she would be correct about that; is that not 

4 true? 

A If she said she felt it, she felt· it. 

6 Q But she said she felt it in the same tube that 

7 was the IV fluid. 

8 A That would be correct. 

9 Q You did add then the agent, the sodium pentothal 

10 then to the IV tube in the operating room? 

11 A In the operating room. 

12 Q Mrs. Privette did tell you 1n the holdin2 area that 

13 she did not want to be out to sleep until Dr. H~ll w~s there? 

14 

15 

16 

17 

18 

l!J 

20 

21 

.... 
A That is correct. 

Q l~en you put her to sleep, Dr. Hall was not there, 

was he? 

A That's right. 

Q Did you put her to sleep because Dr. Pugsley had 

told you to take her from the hol.dLnst area to the oneratin2 

I room? 

A Dr. Pugsley had had a conversation with me. ves. 

Please answer mv question. 

MR. SCANLON: No, .Your Honor. I think she should b 
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I permitted to answer the question. 

2 MR. POVICH: He can ask any question he wants, 

3 Your Honor. I would like to have that question answered 

4 first and then she may give any explanation . 

. 5 TilE COURT: Reask your question. 

6 BY ~fR. POVICH: 

7 Q The question is did v.ou take her from .t:he holdirul 

8 area to the operatinsz room because Dr. Pu!tsley told you ~o? 

9 A ffe;. sirJ 

10 Q All right. Now, would you like to add to that? 

11 A When Mrs. Privette told me she wanted to speak to 

12 Dr. Hall. I relaved my message to Mrs_!_ McClure. Mrs. 

13 11cClure then called Dr. Hall. Then Mrs. McClure· 'from the 

14 I message that Dr. Hall had given --

15 Q (Interposing) Don't tell us what Mrs. McClure 

1G said. I don't mind your saying what happened. but there is 

17 a rule about hearsay. 

18 A I know. It's difficult for me to explain. 

1!) Q You can't say what Dr. Pugsley said, or at least 

~o I haven't asked you. I am simply asking whether or not you 

21 

22 

I took her down to the operating room because Dr. Pugsley said 

I to do so. 
A (ie:, sir.' 
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1 MR. POVICH: I have no further questions. 

2 1·ffi.. SCANLON: I do, Your Honor. 

3 RECROSS EXAMINATION 

4 BY MR. SCANLON: 

5 Q Going back to this conversation in the holding 

6 area, Dr. Pugsley came into the holding area, did he not, 

7 at some point in time --

8 A (Interposing) Yes. 

9 Q (Continuing) -- before she was taken down. He 

10 talked with --

11 MR. POVICH: (Interposing) Objection, Your Honor. 

12 I think Mr. Scanlon can ask the question without having to 

13 suggest what the answer is by yes or no. 

14 THF. COURT: Sustained. 

15 MR. SCANLON: I didn't finish the question. Okay. 

Hi I'm sorry. 

17 BY MR. SCAN[~ON: 

18 Q He did talk with 

IH MR. POVICH: (Interposing) Objection, Your Honor. 

BY t1R. SCANLON: 

21 Q Did Dr. Pugsley talk with Urs. Priyett~? 

22 A (Yes, he did.). 

Q Hhere were you when Dr. Pugsley talked with Mrs. 
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1 Privette? 

2 A In the holding area. 

3 Q How far away were you from Dr. Pugsley and Mrs. 

4 Privette? 

5 A I just don't remember. 

6 Q Did you hear what Mrs. ·Privette said to Dr. ... 
7 Puszslev? 

8 A No .. I did not. 

9 Q Can you say how long they talked? 

10 A I would just -- I'd have to guess. About five 

11 minutes. 

12 Q At the end of that five-minute conversation, did 

13 Mrs. Privette appear to you in any way to be agitated or 

14 excited? 

15 A No, she did not. 

16 Did vou have to come up to where Mrs. Privette 

17 was laying on the litter? 

18 

lH 

20 

21 

A (Yes~ 

Q 

A 

Q 

A 

Q 

~ten what did you do? Did you look at her at all? 

I don't remember. 

Did she say anything to __ you at all? 

I don't believe she did. 

You pushed her dol-m to the operating room? 

DEO REPORTING 
931-34:,4 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

l!i 

16 

17 

18 

l!J 

20 

21 

22 

508 

A That's riRht. 

n ... \.Jith the assistance of --

A (Interposing) The circulating nurse. 

Q Is that the certified operating ~op~ technicia~? 
• 0 0 

A Uo. She's a registered nurse in the operating 

room. 

Q. Then you pushed her into the operating room? 

A That's right. 

Q You went over and g~t her on to the nne~ating room 

table?· 

A She moved over on the operating room table. 

Q She moved .over on her own. Did she say_ anything 

about Dr. Hall at that time? 

A {No-,- si~ 

HR. POVICU: I still think he ought to ask her 

what she said. 

TilE COURT: Sustained. What if anything. 

BY MR. SCANLON: 

0 lfuat if anything did J1rs. Privette say about Dr. 

Hall in the operatin2 rnnm? . -
A l'1rs . Privette did not say anything about Dr~ Hall 

in the operating room. 

Q Never said a thing. 
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1 ~m. SCANLON: I object. 

2 THE COURT: Overruled. 

3 A I don't remember the last thing Mrs. 'Privette told 

4 me. -
5 BY ~-· POVI~l: 

6 

7 

8 

9 

Q But the last thing she told you wi~.·:.res.pect to 
" 

~whether or not she wanted to be put to sleep was .t~t she 

didn't want to be until Dr. Hall was there? 

A Mrs. Privette told me that at one time. But I 

10 cannot testify that that was the last thing she told me. 

11 Q Do you recall what else she said with respect to 

12 whether or not she want~d. to be put to sleep if Dr. ,J!$11 was 

13 there or not 1 

14 A The only thing I can recall Mrs. Privette saying 

15 ~as that she did not want to be put to sl~~p unt;il_. ~ll~ spoke 

16 with Dr. Hall. 

17 Q <::~ank you~:;> 

18 You never saw her speak with Dr. Hall? 

19 A 

20 

21 

That's correct. 

1·1R. POVICH: Thank you. 

THE COURT: Anything further? 

HR.. POVICU: No , Your Honor • 

TilE ·COURT: Any further questions? 
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1 AFTERNOON SESSION (1:30 p.m.) 

2 (The following proceedings continued out of 

3 the hearing of the jury.) 

THE COURT: Okay. . Are there any mptiOtlS tpat the 

5 plaintiff has as to nonsuit or not? 

6 MR.. POVICH: Yes , Your Honor. 

7 We are going to nonsuit as to the defen~t 

8 Hospital on the first count as to negligence for the acts 

9 of the Defendant Pugsley. 

10 THE COURT: Okay. . Anything further? 

11 MR. POVICH: Not at this time, Your Honor. 

12 THE COURT: Okay. 

13 MR. POVICH: We do not rest at this time. 

14 THE COURT: Okay. Do you have mora evidence that 

15 you want to put on? 

16 MR. POVICH: Yes. 

. 17 We will rest, Your Honor • 

18 THE COURT: Okay. Plaintiff rests at this point. 

1!) MR. POVICH: I'm sorry. There are two matters • 

20 I would like to move into evidence all exhibits which were 

21 not previously ruled on by the Court. I believe we have 

22 1, 2, 3. I would like to move the admission of .3, which is 

2:l the X-rays . 
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1 THE COURT: Any objection to the X-rays? Okay. 

2 That will be in evidence without objection. 

3 MR. SLENKER: Are you moving all the X-rays, or 

4 just the two that were utilized by Dr. Berger? 

5 MR. POVICH: For present purposes, just the two 

6 that are 

7 THE COURT: (Interposing) Testified to by Dr. 

8 Berger. 

9 MR. POVICH: No. I would like to have them all 

10 in and available. 

11 

12 

13· 

14 

15 

16 

THE COURT: All X-rays. No objection. Okay. 

(The X-rays prevlously 

identified as Plaintiff's 

Exhibit No. 3 was 

received in evidence.) 

MR. POVICH: 4, 5, and 6 are the wage statements. 

17 I would like to move those in in lig~ of the 

18 testimony of Dr. Amos, her employer. 

19 MR. SLENKER: Just because those indicate the 

20 earnings she did receive in those respective 'ears, I don't 

21 perceive that falls within the ambit of receivable evidence. 

22 It's immaterial and irrelevant to any of the issues here. 

MR. POVtCH: It's in mitigation .of damages, Your 
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1 Honor. 

2 MR. SLENKER: Well, mitigation of damages, if the 

3 burden is on him to prove damages that proximately and 

4 directly flow from something. They don't show that at all. 

5 -.MR. POVICH: ~~e want to show how much she·was able 

6 to earn as opposed to what she would earn. 

7 THE COURT: Okay. Let me ask Mr. Slenker a 

8 question as to her damages she's got for a year afterward, 

n right, '75? 

10 MR. SLENKER: Yes. 

11 THE COURT: She worked there for six months· or 

12 a year. 

13 MR. SLENKER.: Yes, but they didn't say during this 

14 period of time she could not work. 

]!') MR. POVICH: That was the inference. 

16 MR. SLENKER: I don't think that is a legitimate 

17 inference that flows from it. Not at all. We talked to 

18 Dr. Berger in terms of weakness only. His testimony as I 

lH recall it was he would expect perhaps for maybe three months, 

20 maybe at the outside a year, but that's weakness. There 

21 hasn't been one physician that said this lady could not 

22 work during calendar year 1975 because .of what happened to 

2a her. Not one witness has testified to that. 
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1 THE COURT: Dr. Amos indicated he had a job for 

2 her. He gave her four to six weeks, I believe, until the 

3 situation straightened out. He expected her to come back and 

4 discuss it. She said she would' and didn't because of the 

5 illness. 

6 MR. SLENKER: But he didn't identify when it was 

7 that she came back and when the discussion took place. 

8 MR. POVICH: He said it was about five IIK)nths. 

n MR. SLENKER: We don't know whether it's in '75 

10 or '76 or when it is. So, I say it's not tied up to anything 

11 To submit that to the jury is saying that you are entitled 

12 to take into consideration her lost wages predicated on what 

13 she earned during the time she worked for Dr. .Amos in all of 

14 '75 and all of • 76, and under the po'sture of the evidence 

15 here, I think would be improper. 

16 

17 

]8 

lH 

20 

21 

THE COURT: All right, sir. Mr. Scanlon. 

MR. SCANLON: I wo11ld join him. 

THE COURT: Anything further , Mr • Slenker? 

MR.. SLENKER: No • 

THE COURT: Mr. Povich. 

MR... POVICH: Your Honor.· I think the combined 

22 testimony of Dr. Strauch, Dr. Berger who talked of her 

2:1 weakness. Dr. Stowell who was the psychiatrist who said she 
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1· would have difficulty returning to her employment, testified 

2 to the particular difficulty this woman had and the 

3 particular need for future psychiatric care before she could 

4 become reemployed as a nurse. I think is sufficient· under 

5 those circumstances. 

6 THR COURT : Go ahead • 

7 MR. POVICH: I would just say Dr. Amos as well. 

B His testimony in that regard, although he was not precise 

9 as to when he did see her, it was obvious she came back with 

10 the hope of gaining employment. He made not only a delay 

11 judgment but a medical judgment about her condition at that 

12 time, that she could not resume reemployment. I think tha~ 

13 was about five months after the surgery. 

14 Your Honor, Mr. Daniel indicated that his notes 

15 indicate that Dr. Berger had testified that it was expected 

16 during the course of hospitalization her injuries, difficulti~s 

17 would last at least a year. 

18 THE COURT: That's what I understood. 

l!J MR. DANIEL: It was a question on cross examination 

20 by Mr. Slenker, in fact. lie said that most of his patients 

21 had not had the degree of hospitalization that Mrs. Privette 

2~ had, ·and that he would expect one year before physical --

THE COURT: (Interposing) Did Dr. Stowell testify 
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I to this? 

2 MR. POVICH: Dr. Stowell testified essentially 

3 to future; that he felt that she needed future psychiatric 

4 care in order for her to return to her profession. 

5 THE COURT: Okay. Can you find that ~~·Dr. 

6 Stowell's testimony? 

7 MR. POVICH: I think certainly, Your Bouor, 5 

8 should go in. 

THE COURT: All right. Any ftirther argument on 

10 that? 

11 MR. SLENKER: No, sir. 

12 THE COURT: No. 4 is '75, and reserve on 5 and 6 

13 with '76. I will note the defendants' exception. No .. 7 :is 

14 the prescriptions. I will adhere ·to my previous ruiing and 

15 note any exception. 

1G (The wage and tax statements 

17 previously identified as 

18 Plaintiff's Exhibit No. 4 

19 we:wre received in evidence.) 

20 MR. POV!CH: No. 3. 

21 MR.. SLENKER: That ' s been withdrawn • 

22 MR. POVICH: No. 91 the W-2's, I move the 

2:1 admission of those, Your Honor. They were the estimates 
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1 A I don't think so, no. 

2 Q All right. 

a No~..r, if one during the course of a surgical 

4 procedure cuts a ureter 

5 A (Interposing) Yes. 

6 Q (Continuing) -- will that be apparent at once? 

7 A It should be apparent at once. 

8 Q How will it manifest itself? 

9 A Usually by the clear liquid, the urine· which 

10 appears in the peritoneal cavity. 

11 Q If there is no urine that appears in the peritoneal 

12 cavity once the surgery is finished, can we assume from that 

13 within reasonable medical probability tpat it was not so cut? 

14 A I think we can, yes. There is a possibil~ty that 

15 it could accumulate extraperitoneal or outside ·the peritoneur~. 

16 But if it was cut, you would assume the peritoneum was .also 

17 cut and therefore the urine would extrude. 

18 Q If in doing the surgery there is a disrupt~on of 

19 the tissue and it occurs at a place where the surgdon cannot 

20 see it, how does he know about it, or how can he know about 

21 it? 

22 A Failure to put out urine after the procedure. 

MR. POVICH: I'm sorry, what? 
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1 Tim ~fiTNESS: A failure to put out urine, a 

2 failure to put out urine through the urethra or the bladder 

3 after. the procedure. 

4 MR. POVICH: After the procedure? 
~ .' 

5 THE ~<liTNESS : That ' s right . 

6 BY MR.. SLENKER: 

7 Q Doctor, I show you here what is the operative 

8 report by· Dr. Pugsley following the procedure of the 15th. 

9 I'm sure there is a copy of it in there, but I can't put 

10 my hands on it right now, but I can on this one. Right down 

11 here concentrating on that (indicating), I believe that · 

12 indicates that he ins?ected the surgical site, does it not, 

1a sir? 

14 A Surgical sites were inspected and interspaces noted 

15 to be adequate. 

16 Q ln1en he does that, and that's a routine procedure, 

17 is it not, in surgical procedures of this type? 

18 

19 

20 

21 

22 

A Yes, to be certain there is no excessive bleeding. 

Q Do you look to see if there is any bleeding first 

of all? 

A That's right. 

Q Do you look to see if there are any other structures 

that are emitting anything? 
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1 which is a pregnancy type change in thi·s endometrial tissue. 

2 I assume by now you have been through this point where you 

a know what endometriosis is. 

4 () Yes, we have heard about it. 

5 A It produces a chan·~e in the characteristics, see, 

6 through two things. And if you can keep this for a period 

7 of time, say nine months or a year or perhaps two years even, 

8 this tissue ~nll sometimes burn itself out. It's sort of 

9 like putting 't·7eed killer on weens. It just become so active 

10 that it burns the -- takes the life out of this tissue. And 

11 the endometriosis will sometimes be brought under control. 

12 This is the medical treatment·for it. 

13 n .. All right. 

14 lww many causes are there. Dr. Treichler, of 

15 injury to ureters in doing pelvic surgery in the area of 

16 your specialty? Are there many, one, two, ~~at? 

17 A I don't quite tmderstand the question. l~en you 

18 say causes, the causes are trauma, and of course, trauma 

19 can be many kinds. You can put a clamp on the ureter. You 

20 can squeeze it this way. If you take the clamp off soon 

21 enough, the ureter will recover itself. You can cut it. You 

22 can sew it, crush it as I said. It can even be pulled at 

the side with the retractor that holds the incision open. It s 

DEO REPORTING 
931-3434 



546 

1 a long retractor that can push against the ureter and trauma-

2 tize it conceivably. 

Q Any others? 

4 A I'n sure there are others. I can't think of them 

5 right now. 

6 Q How about the compromise of blood supply? 

7 A Hell, yes. You can tie off the blood supply. 

8 Q How far is the 

9 A (Interposing) TI1is is not usual though unless you 

10 are doing an operation where you are taking the ureter up and 

11 actually disecting it free o.f its moorings because you can 

12 pretty well disect it out. 

13 I see. 

14 Do injuries occur in this type of procedure whether 

15 you have catheters in the ureters or whether you do not? 

16 A l,J'ell, it could, yes. It's possible. 

17 Q TI1ese injuries --

18 HR. POVICH: (Interposing) Again, the question 

19 is not "possible." I think it's still probable. 

20 TilE COURT: Sustained . 

~I nY rm • SLENKER: 

22 Q It has to be within reasonable medical probability, 

2:1 Dr. Treichler. Can you answer that same question within 
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1 reasonable medical probab:l.lity? 

2 A I think it wonld be less likely to damage it with 

3 the catheter in the ureter. 

4 Q Less likely? 

A That's right'. 

6 Q If it is less likely then, how is it or why is it 

7 that most of the OB-GY~·ls, and I take it yourself included, 

8 do not use them during surgical procedures of this type? 

9 A Aeain, this is an invasive procedure. And these 

10 procedures are not \-lithout their problems. I certainly 

11 wouldn't want anybody putting a ureter catheter up my ureter 

12 unless I had mighty good reason for it because you can 

13 introduce infection, and you can actually traumatize the 

14 ureter by putting a catheter up. This requires cystoscopy 

15 and other operative procedures, anesthesia, to insert the 

16 catheter. It prolongs the procedure. 

17 And in this particular case where the lady had 

18 a pulmonary embolism within forty-eight hours of her 

19 procedure, if this additional operation -- if this additional 

20 operative time, anesthesia and so forth had been administered 

21 I would imagine we'd now be saying that she had a_pulmonary 

22 embolism becau3e it prolonged operating time. 

Is it a known fact \githin reasonable medical 
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1 Q It can become a serious complication for the 

2 surgeon operating in the area of· the abdomen, can it not? 

A Yes. 

4 Q ~rould it prevent perhaps some clear identification 

5 of the organs in the area or particularly perhaps the ureter 

6 if the surgeon gets in there and find that that area is 

7 complication by the process of endometriosis? 

8 A You are saying that it co·uld make it more difficult 

9 for him? 

10 Q Yes. 

11 A Yes. 

12 Did you review the records in this case to learn 

13 whether or not there was any indication prior·to the time 

14 that Dr. Pugsley operated on Mrs. Privette in August of 

15 1974, that there was an indication that she ha'd.. had the 

16 endometriosis? 

17 A Uell, he -records the diagnosis at that time of the 

18 hysterectomy. 

19 Q That's in 1970, isn't it, four years earlier 

20 approximately? 

21 A Approximately. 

22 Q In 1970, at the time the hysterectomy was performed 

2a her ovaries were le~t in, were they not? 
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1 A Well, they said about 40 milliliters per hour. 

2 Can we talk in terms of CCs.? 

A ~vell, we are possibly -- renal failure implies 

4 (Interposing) I know, Docto~. Doesn:t this 

5 indicate if you drop below 40 CCs. an hour, it is indicative 

6 of renal failure? 

7 A That is what they say in the book. But they 

8 also have a lot more in that paragra~h. 

I'm sure. vJould you like to read it? 

10 A "Obstruction of the lo~·ter urinary tract is a 

11 common postoperative experience." I think you are talking 

12 in terms of renal failure subsequent to obstructive behavi~r? 

13 Q Yes. Let me ask you this, Doctor. If you saw 

14 your patient and it went down to 10 CCs. an hour after you 

15 performed an operation on her in her abdot!len and you knew . 

16 you were in the area of the ureters, would you ask for 

17 somebody to check urinary function at that point? 

18 A \Jell, I would be very concerned, yes . 

19 Q How would you 1~0 abont checking? 

20 A I 1 d do an IV pyelogram. 

21 IVP? 

22 A IVP. 

Q You knew you would do one. That would he the first 
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1 step? 

2 A H'ell, in this case, yes, I would do one. 

Q Doctor, i.E yo1.1 added the fact th.:tt the urine was 

4 bloody durin~ this period of time, would it also give you 

5 some cause for concern as to whether or not you had in some 

6 way traumatized the ureter during the course of the operation,. 

7 A It could mean that. Usually it "roul.d mean more 

8 trauma to the bladder than the ureter. 

9 Tne bladder is more apt to bleed. The ureter is 

10 such a small structure. As a matter of fact,essentially 

11 in a sense, it would be a reassuring thing because this would 

12 mean that the ureter was producinpo;, that something was 

13 flowing through it to a sufficient degree to bring down blood 

14 into the bladder. 

15 Q Something was flowing through it, but it wasn't 

16 very much, was it? 

17 A tlo, but something was flowing through it. 

18 HR. POVICH: Can we take a break at this point? 

19 THE COURT: \Je \vill take a ten-minute recess. 

20 Same admonition I gave you at the start of the trial. 

21 Ofuereupon, a short recess was taken.) 

22 THE COURT: Are you ready to proceed, sir? 

HR. POVICJI: Yes, Your Honor. 
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1 THE COURT: Okay • 

2 BY MR. POVICH: 

3 Q Doctor, when do you believe that the injury to this 

4 woman's ureter occurred? 

5 A When do I believe it occurred? Well, sometime 

6 during surgery. 

7 Q It was injured by the surgeon at some point during 

8 the surgery? 

9 A I didn't say it was an injury. Whatever happened 

10 occurred sometime during the surgery. 

11 Q You say not the injury. Was it some form of 

12 trauma? 

13 A Well, I don't even know that there was some form 

14 of trauma. As I said, this woman had good urinary output 

15 for the first twelve hours after the pro~edure. So, whatevej 

16 happened to the ureter, did not damage at the point the 

17 integrity of the ureter. The ureter was still transmitting 

18 good. So, I don • t know 

19 Q (Interposing) In your opinion, what caused the 

20 injury to the ureter during the course.o£ the surgery? 

21 A 

22 Q 

A 

Do I have an opinion? 

Yes. 

What I am doing is running through my mind trying tc 
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1 figure out what things would occur that would allow the 

2 ureter to still transmit urine and ultimately undergo the 

3 process. And conceivably, there could be a suture nearby it 

4 which could make some traction on it which over a period of 

5 several days might produce some necrosis in maybe a portion 

6 of the wall. As you have mentioned already, conceivably, 

7 or Mr. Slenker possibly, a blood supply. 

8 Q But you said you thought that was unusual. 

A I did say -- you said what could --

10 Q (Interposing) No. Again, I want to stay ID7ay from 

11 "could." What in your opinion based upon reasonable medieal 

12 certainty caused the injury to the ureter during the course 

13 of the surgery? How was it injured? You said it was 

14 unusual that it would be from the compromising of the blood 

15 supply. 

16 A It could be the manipulation in the immediate 

17 vicinity of the injury in attempting to diagnose the ovary. 

18 The ovary is attached to the pelvic ligament, which the 

19 peritoneal lining, very often the ureter runs under ~his. 

20 In elevating the ovary to take it out, as I say, perhaps 

21 probably the suture of the pelvic ligament of the ovary 

22 was removed. It was in the area --

Q (Interposing) A suture? 
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1 A It could have been one in the area. 

2 Q Doctor, it was anticipated, was it not, that you 

3 might very well expect in this operation endometriosis at 

4 th~ time you we~t in? 

5 A I think it's an accepted fact that she had 

6 endometriosis. 

7 Q When he got into the pelvic area, that's what he 

8 learned, did he not, that she had endometriosis? 

9 A I don't know if he was too surprised. 

10 Q In fact, the left ovary was botmd down by 

11 endometriosis; is that correct? 

12 A I believe that is described that way. 

13 Q Is it your opinion that in accordance with good 

14 medical practice that the only thing he should be doing at 

15 that point in order to protect the ureter was to be, quote 

16 very careful, unquote? 

17 A Yes. I think this is acceptable medical practice 

18 to be very careful. 

19 Q You are not of the opinion that it was an accepted 

2o medical practice indeed the standard of care, to use 

21 preoperative catheters where you would expect some 

22 inflammatory adhesions·auch as those from endometriosis? 

A I've said that I would not in this case insert 
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2 Q 

3 it not? 

4 A 

5 Q 

6 A 

7 Q 

8 A 

9 Q 

10 A 

599 

Yes. 

rio~~, that's over a twenty-fottr hour period, is 

Yes. 

An~r t]uesti.on about that? 

T.Jell, it's the Ol.ltput, yes. 

Over twenty-four hours she is putttng out 430? 

Yes. that's about half of what you would expect. 

T·Tha t you wottld expect is about fifteen? 

You would expect about a thousand CCs . The 

11 standard is beo~een a thousand and 1500 CCs. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q So, she is certainly below what the handbook talked 

about in terms of indication of --

A (Interposing) Of ideal output, yes. 

Ideal? It said anything below 40 CCs. indicated 

renal failure. She clearly is below 40, is she not, on the 

16th? 

A Yes. 

Q Is there anythin~ else you want to say about that? 

A Hell, again, cornin~ back to the fact that with 

urinary output, the -- you are talking about obstructive 

disease. I mean yon start looking for other medical problem,; . 

She did have a medical problem coming up rerluc:f.nP, her output 
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1 MR.. POVICH: I object. Your Honor. TI1is is all 

2 leading. It's all yes or no, yes or no. yes or no. 

3 THE COim.T: Rephrase tl-te question, Mr. Slenker. 

4 BY Mlt. SLENKER: 

Q Ara you able to give an opinion t-lithin reasonable 

H medical prob:tbility as to what in .fact occurred to the 

7 ureter, Doctor? 

8 A \Jell, as I said:- I think that p1='obably there must 

9 have been a suture in the neighborhood of the ureter which 

10 possibly later prouuced some necrosis in the wall. Again, 

11 the patient was putting out urine through this ureter. Shf! 

12 was -- the continuity of the ureter was maintained until 

13 about the second. day, if in fact that is what caused her 

14 urine output to go down that much. Her urine output in the 

15 first hour after the procedure was not down enough to cause 

16 a lot of harm. It was on the second day that the urine ··-

17 Q (Interposing) Do you have an opinion or can you 

18 tell the Court and the jurv what effect the pulmonary 

19 embolism in this case had? 

~0 A Well, of course, this is a real crisis situation. 

21 And this made the difference between life and death in this 

22 natient. This was a pure crisis. It takes precedence over 

2:1 everythinp, . 
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I believe his specialty is OB-GYN? 

Right. 

~1hy did you refer f1rs. Privette to Dr. Pugsley? 

Because I thought that he was capable of managing 

5 this type of problem, and~ reg~rd him as. a competent 

6 gynecologist. 

7 Q Between that time when you saw her in early '74 

8 and in August of '74, did you have any direct contact with 

9 Mrr. Privette? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

A Between the office visit and --

Q (Interposing) The surgery. 

A I don't recall any contact with her. 

Q Did you conmit yourself to be Rres,en:t·J ... 4t ~he. time -
of her surgery, Dr. Hall? 

A ~I did not commit myself to be present at the -
!._urgery, but would be available if necessary during the @ 
surgery. - ' Q Did you ever tell Mrs. Privette that you would see .... 

19 her in the operating holding area or in the operating room? 

20 A® 
21 Q As a matter of fact, did you have any commitment 

22 at all with Mrs. Privette ·other than what you have just 

23 ~eltneated for us? 
--
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A ~ In regard to doctor-?atient relationship, 

2 I would consider that we had no contractual relationship 

a whatsoever unless .~t W~~ _necessary. that I be J?.resent .. 

4 Q Did you have any conversations with Dr. Pugsley 

5 about this business of being present in the holding area or 

6 in the operating room? 

7 A I don't recall 4hat we really ever discussed it 

s because I turned the patient over to him. And he probably 

n told me that he was going to operate on her, and I was aware 

10 of it. And as I say, I was available on a p.r .. n .. or as 

11 necessary basis. 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

17 or the 

18 A 

19 Q 

20 A 

21 Q 

A 

Q 

lfuere is your· office, Dr. Hall? -
In Fairfax Hospital. - -
Right in the bu~~ding? 

...... 

Right. 

About how far away is it from the operating room 

operating roorn area? 

A block. 

A block? 

Um-hum. 

Were - you in the hospital on 

Yes, sir. 

Do you recall what you were 
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1 A Yes. I recall th~t I had an eight-fifteen case 

2 which was not a long procedure, and probably I was out of 

.!1 there by nine o'clock. 

4 I see. 

u On the 14th of~gust, did you have any conversation2~ 

H with Mrs. Privette? 

7 A ~1at is the 14th? 

8 Q The 14th is the day that she checked in~Q the 

9 hospital. 

10 A Oh, the day she was admitted --

11 ·Q (Interposing) For the surgery. 
~ 

12 A G 
13 Q Now, your office is in the hospital. Is it also 

l4 tied to the hospital switchboard? 

15 A <E) 
16 Q The hospital switchboard is tied to the phones that 

17 are in the rooms at the hospital, are they not? 

18 A e 
19 0 The patient could pick up the phone in ~ 

20 and dial your office directly, could they not? 

~1 A I think they ca~, yeah. 

MR. SLENKER: I see. 

Thank you. Your witness. 
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4 Pugsley. 

A 

6 Q 

632 

CROSS F.XAHINATION 

BY MR. POVICH: 

Doctor, you said that you referred her to Dr. 

Urn-hum. 

Let me ask you if you don' t recall this • When you 

7 declined to treat lfrs. Privette for a gynecological problem, 

8 did she suegest that one of the doctors that she had been 

9 advised of who would handle GYN was Dr. Pugsley, and didn't 

10 you say, "Well, he would be all right. He would be all right 

11 You could go to him'.'? 

12 A I don't recall that she said that. I think I was 

13 the one that made the referral. 

14 Q Are you certain about that, or did.you just give 

15 her 

16 A (Interposing) Well, as close as I could be 

17 certain after two and a half years. I certainly don't 

18 remember daily office details when you see a number of 

19 patients. 

20 Q llhen you saw her in 1974 or at the end of '73, did 

21 you do an examination of her? 

A Yes, as I remember. 

Was her problem at that point something of bleedin~ 
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1 in the vaginal area? 

2 A Right. 

Q Did you make a diagnosis as to what was the reason 

4 for that? 

5 A I made a presumptive diagnosis since I beli_eved· 

6 there was historically an operative procedure done for as 

7 I can recall, endometriosis. And I had a presumptive 

8 

9 

10 

]l 

12 

13 

14 

15 

16 

17 

18 

]!) 

20 

21 

22 

diagnosis at that time that this might be residual 

endometrial disease in the vaginal cuff, but did not wish 

to treat it. 

Q Did you confer with Dr. Pugsley with respect t0 you 

examination and your dia~osis? 

A I don't recall whether I did. or not. Usually when. 

we refer these patients to another physician, why the 

physician elicits his own history and does his own physical 

exam. And I don't recall that we ever really discussed the 

patient any more. 

Q You don't recall then whether or not Dr. Pugsley 

consulted with you as to what this woman's problem was? 

A Well, I'm sure that he probably told me that he 

was -- had Mrs. Privette scheduled and he was going to operate 

on her. which is the customary thing that usually doctors 

do when they refer patients when they see a patient. But I 
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1 don't remember any detailed discussion regarding the surgery. 

2 Q Now, Doctor, Y1r. Slenker has limited his questions 

3 to you in reEard to your conversations with Mrs. Privette 

4 so far; is that correct? 

5 A Urn-hum. 

() Q Now, }trs. Privette did have several conversations, ........ 
7 did she not, with your secretary, Claudia Bain? 

8 A This might be, you know. I do not know in the -
9 course of an eight or ten-hour day any conversations any 

10 nurse, secretary, has. That telephone rings quite often. 

11 Q Hasn't Urs. Privette very anxious to make sure that 

12 _the operation which Dr. Pugsley performed was .. performed at 

13 a time when you would be there? 

14 UR. SLENKER: I object to the question, if Your 

15 Honor please. I don't know h_ow he would have any way of 

1G knowing what Mrs. Privette's position was. 

17 THE COURT: Sustained tmles s he knows. Go ahead. 

18 A Available but not present, only if necessary. 

1!) That commdtment was made, but not to be in the operating 

20 room to watch another surgeon operate. If necessary --

21 BY r.m.. POVICH: 

22 Q (Interposing) ~fuy notto watch another surgeon 

2:J operate, Doc tor? 
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1. A It's not customary that we go in and watch another 

2 

operate? 

4 Consulting. 

A Hell, they would consult if there was a problem. 

6 But if there is apparently no problem, what use would I be 

7 standing behind someone while he's doing surgery? We get 

8 frequently called into the operating room for consultations. 

9 But that's when there is an apparent problem, which they ask 

10 us· to come in and give an opinion or help them resolve • 

11 Q Dr. Pugsley, when he performed this operation it! 

12 far as you know, didn't kno~1 what the problem was going to 

13 be, did he? 

14 A I don't know if Dr. Pugsley knew what the problem 

15 was going to be. It's like many operative procedures. None 

16 of us are entirely 100 percent positive once the. abdomen is 

17 opened what we are going to find. 

18 Q Isn't it a practice when the patient specifically 

19 ask that a doctor consult with another doctor before anything 

20 is taken out or put back in or is done with her, especially 

21 since you don't know what you are going to find beforehand? 

22 MR. SLENKER: I object to the question, if Your 

2:1 Honor please. There is no testimony from him· that this lady 
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1 asked him that at all. 

2 THE COURT: Overrule the objection. Note your 

a exceptions. 

4 A I don't think that there was a question of what 

5 he was going to do on the part of the patient. If there was 

6 a question as to involvement of intestinal tract, which is 

7 usually the reason we are involved in these cases and get 

8 called in, then I would certainly feel that, you know, I 

9 would or should have been called. But I don't think at the 

10 time of the surgery that there was any apparent bowel 

11 involvement which would be one reason for me not to be 

12 involved. 

l!l Q Doctor, I didn't ask you whether there was a 

14 reaaon for you to be involved. I'm asking you whether or 

15 not prior to the surgery is it not a practice for a doctor 
.... 

]() to have present at the time of surgery someone with whom .. 
17 he can consult, especially if he's going to operate on a 

18 person for a problem and he doesn' t know what he's. going to 

find inside? lU <2i9 
No. that is not customary at all. What is generall~ 20 A -

21 customary is when I operate, I'm operating with a resident 

22 and student team. I do not have another attending present 

2:1 unless I know that I am going to be involved in a system 
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1 where I normally do not handle the tissue. Then the man 

2 will begin the operation with me. But normally with a . 
a surgical resident and student team. and not an $ttending 

4 surgeon except myself. 

5 Q Didn't Mrs. Privette make arrangements with 

fi Claudia Bain. contact Claudia Bain to make sure that the 

7 operation date, August 15. was_ a ~te .in wbi~~:,;J0.11 .. ;-~.ould 

s be there? 

9 A She may have asked Mrs. Bain whether or not I could ......... 

10 be there. But the question of being there is the critical 
1-

11 point which was not ever made. The point was that I would 

12 be available if necessary. I was not committed to be there, 

13 only if necessary. 

14 Q What was the reason you were not committed to you 

15 there, Doc·tor? Was it because she had not made any 

16 contractual arrangements to pay you? 

17 A No, just merely because I -- I just don't use my 

18 time up standing around and watching another surgeon operate. 

Q Do you know what happened to this woman during the 

20 course of the operation? 

21 A I have heard what happened over the course of 

22 hospitalization. I don't know all the details because I 

2:1 wasn't really involved. 

L------------------------------~~------------
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1 Q Was Mrs. Privette a little anxious about going 

~ into this operation? Is that why she asked that you consult? 

3 A She was as probably anxious as most patients are 

4 who are goin~ to undergo surgery. They are all anxious. 

Q Did she bring up with you the fact that she wanted 

H you there? 

7 MR. SLENKER: Objection, if Your Honor please, he 

8 said he never talked to her. 

9 THE COURT: I will let him answer. Overrule the 

10 objection. 

11 A She may have asked at the time in the office visit. -
12 But I didn't commit myself to be there. I told her I would 

.... 

13 be available if needed. 

14 BY MR. POVICII: 

15 Q You say she may . have asked. Do you have a 

1G recollection now of that? 

17 A I don't have an accurate recollection. 

18 Q Then how were you able to tell her you would be 

19 available if needed? 

20 A Because I do recall that she wanted me there. And~ 

21 I told her I would be available if needed. 

0 In fact, isn't it a (act, Doctor. that Claudia 

2:J Bain made a notation on your calendar for August 15? 
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1 A Right. 

2 Q That Mrs. Privette was goinr, in? 

A 1-lell, that notation would be there to prevent 

4 that I would be committed ~o doing something else at ~he 

5 same time. 

6 Q What happened? 

7 A If I told the patient that I would be available 

8 if necessary, I shouldn't be involved in something else at 

9 the same time. Therefore, we left the space open where if 

10 I was needed in the operating room, I would be available. 

11 Q Were you occupied at the same time, Doctor? 

12 A I don't remember two and a half years ago exactly 

13 what I was doing 't-Thile she was undergoing surgery. I might 

14 have been making ward rounds. 

15 Q You don't know where you were? 

16 A Well, I wasn't operating at the time because I 

17 know 1 had a case earlier. 

18 Q You were not in some other operating suite? 

]!) A I was operating at ei~ht-fifteen, and I know I was 

20 out of there. 

21 Q 

A 

Q 

What time was Mrs. Privette operated? · 

T don't recall what time she was operated. 

How do you know you were~' t occupied some place 
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1 else? 

2 A I know she was scheduled to be at nine. That's 

a all I can recall. 

4 Q On your calendar, you had it down at nine? 

5 A Yeah. We knew she would go to surgery around nine, 

6 and I would be available if I was needed. 

7 

8 

10 

Q You say the reason you weren't there was not becausE 

!he made no contractual arrangements to pay you for being 

there, but because you just don't do these things? 

A I didn't see any reason to be there. I don't --

11 my profession is not to stand behind another surgeon and 
I.... 

12 watch him operate. If I am needed for my technical ability 

13 or something, I will be there. But that's dependent on that 

14 surgeon calling me. We don't normally stand .around in an 

15 operating room watchin~ each other operate. 

IG Q Would you consider that this was a normal operation, -
17 Doctor, that she was undergoing? 

18 A Well, what do you mean by the word normal? 

19 Q Other than unusual . t-7as it a normal operation or 

20 was it an tmusual operation? 

21 A 

A 

I wo11ld doubt that it was really unusual. 

You've seen operations such as this before? 

I've seen some similiar operations. I don't know 
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1 what was found in this particular operation. 

2 Q You wouldn't call it then an unusual type of an 

a operation? 

4 A Not likely to be unusual, no. 

5 Q Did you, by the way, bring the calendar with you? 

6 A No. 

7 Q You didn't? 

8 A No. 

9 Q You do have the calendar though, do you~ at your 

10 office? 

11 A Yeah. 

12 Q .. Have you shown it to me? 

13 A 8 You were in the office questioning me about 

14 that very point of availability. And I made quite clear to 

15 you then that it was only if necessary. And I showed you the 

16 calendar that we were there and tole would be available if 

17 necessary. I remember pulling that and showing it to you. 

1R Q Doctor, what was the reason that you told me you 

l!J did not appear at the operation? t~as it because she had made 

20 no contractual relationship with you and you were not to 

21 

22 

be paid for it and that's why you didn't appear? 

A @ That has nothinr, to do with it at all. I was 

not asked by the attending surgeon to be there. If he had 

DEO REPORTING 
931-3434 

~.f-J...Jf •. 
ttl.,:;{-~ .. 

I 



--------- --------- -·- ·------

642 

1 called me, I .would have been there. 

2 MR. POVICH: All right. Thank you. No further 

a questions. 

4 REDIRECT EXAMINATION 

5 BY MR. SLEttKER: 

6 Q Dr. Hall, did you ever say to Mrs. Privette that 

7 the OB-GYN man would not allow you to do OB-GYN surgery 

8 because that was their bread and butter? 

9 A 

10 

11 

12 

13 

14 Q 

I don't recall ever saying that. 

UR.. SLENKER: Thank you. 

That's all, Your Honor. 

RECRO~S EXAMINATION 

BY rm.. POVI CH: 

Doctor, just one last thing; I'm sorry. Did anyone 

15 try to contact you. that morning? 

16 A You mean the day of the surgery? 

17 Q Yes. 

IH A No. 

19 Q No one did? 

20 A No. 

21 Q lira. l·1cClure or Dr. Pugsley as far as you know did 

2~ not try to contact you? 

A No. 
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] A It would not have any therapeutic value in 

2 relation to the surgical problems·, but it would -- acts as 

a hormone replacement which can cut down on any menopausal 

4 type symptoms . 

5 Q All right, sir. 

6 '~at was the prescription that you gave her for 

7 the Prema.rin? 

8 A The strength of the Premarin was 0.625 milligrams, 

9 to take two tablets , one a day and one tablet the next. 

10 Q How about the HydroDIURIL? 

11 A HydroDIURIL is not in my annamentarium. I do ·not 

12 use that particular drug. 

13 Q Now, up to this point, Dr. Pugsley, was there 

14 anything at all by way of information given to you by Mrs. 

15 Privette or any of the physical examinations, the laboratory 

16 work, which in any respect would give you any indication 

17 that she had other than two ftmctioning kidneys? 

18 A No, sir, it did not. 

1!) Q As a matter of fact, up to this point, had Mrs. 

20 Privette ever made any complaint to you at all that would be 

21 even related to any urologic difficulty? 

A 

Q 

No, she did not. 

Did you find anything by way of the examinations 
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or in the surgery that would give you any hint at all that 

she had one or two kidneys? 

A No, we did not. 

Q By the way, the steps that were taken by you from 

the time in February when she first saw you up through the 

18th of April, 1974, are those usual and routine steps that 

are taken in your field of specialty? 

A Yes. 

Q. Are they within the standard of medical care 

prevailing at that time? 

A Yes. 

Q All right. So, you are still not able t6 diagnose 

the cause of her chief complaint of bleeding. 

A That's correct. 

Q What next then can you do in an effort to find 

the cause of it? 

A Well, if you can't see the lesion by approaching 

the area from below, then you have to appro~h it. from 

above, which would be the intraabdominal approach. 

Q Did you discuss that with her? 

A Yes, I did. 

Q Now, after the visit of April 18, when did you 

next have occasion to see her? 
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1 mind. 

2 Q Up to this point and through the visit of June 

3 13, '74, had Mrs. Privette n~ntioned anything to you about 

4 Dr. Hall? 

A At some point and not on the first visit, Mrs. 

6 Privette indicated to me that she wanted to say hello to 

7 Dr. Hall while she was in the hospital. 

8 Q Did she say anything to you about Dr. Hall being 

9 with you at the time of any surgery? 

10 A No, she did not. 

11 Q As a matter of fact, at the time of the March· 

12 confinement for the in and out procedure, did she mention -

13 anything about Dr. Hall 1 

14 A No, she <.lid not. 

15 Q All right. 

16 Do you remember if during the visit of June 13, 

17 she mentioned Dr. Hall? 

18 A No. I don't recall when the discussion was on her 

1H various visits as to the fact that she 'vanted to say hello 

~o to Dr. Hall the day she 'tfas in the hospital. 

21 Q Was she then scheduled for the exploratory 

2~ laparotomy? 

A Yes, she was. 
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1 would indicate in the slightest the presence or absence 

2 of one or two kidneys? 

3 A No, sir. 

4 Q Tlas there anything in connection with her proble~ 

5 of any kind, Doctor, that would alert anybody to the fact 

6 that she had one or two kidneys? 

7 A No. 

8 Q All right, sir. 

9 Then what took place? 

10 A Then the next day she went to surgery. 

11 Q All right. 

12 The surgery was an exploratory laparotomy. was it 

13 not? 

14 A Yes. First we had to cauterize the condylomata 

15 arotmd the vulva • 

16 Q All right. Before we get to the actual procedure 

11 itself~ let me ask you to tell the members of the jury when 

18 it was that you first saw her on the 15th of August, the 

19 day of the procedure. 

20 A 

21 Q 

22 A 

Q 

In the morning prior to the surgery. 

~ere? 

In the holding area. 

Is that in the.vicinity of the surgical suite in 
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1 the room where the surgery is actually to be done? 

2 A It's in the vicinity, yes, just down the hallway 

:' from where the surgery is actually done. 

4 Q Did you talk with her? 

A Yes. 

6 Q Had she then received her preoperative medication? 

7 A She may have or may not have. I don't recall the 

8 timing on that. 

Q All right. You heard Mrs. Marks testify yesterday 

10 that she had had Demerol, Valium and Atropine. 

11 A Yes. 

12 Q Now, the first one would constitute preoperative 

13 medication, would it not? 

14 A It couldD yes. 

15 Q The Demerol? 

1G A Yes. 

17 Q How about the Atropine? 

18 A Atropine would, too. The function of the Atropine 

19 is to dry up the saliva so it makes the anesthesiologist's 

20 job easier. 

21 Q Does it have any narcotic factor insofar as the 

22 patient is concerned? 

A Yes. 
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1 Demerol does? 

A Yes. 

Q Does Valium? 

4 A Yes. 

5 Q All right. l~en you spoke with Mrs. Privette on 

n the 15th of Au~t prior to surgery, did she respond to your 

7 questions? 

8 A Yes. 

9 Q Was she lethargic at all? 

10 A No. 

11 Q Had you ordered the preoperative medication for 

12 her? 

13 A No, I had not. 

14 Who had done that? 

15 A That is normally done by the anesthesiologist. 

16 Q The usual, normal routine doses of preoperative 

17 medication, do they have the effect of putting one out or 

lH putting one out of control of their faculties at all? 

19 

20 

~1 

A No. 

Can you tell the members of the jury if on the 

morning that you saw her on August 15 she was in control 

of her faculties? 

A Yes, she was. 
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1 Q She answered your questions, did she? 

2 A Yes. 

Q What was said in that discussion if you can recall 

4 it, Doctor? 

5 A ~fell, we exachanged good mornings. And she asked 

fi me if I had seen Dr. Hall. And I said I had not. And she 

7 said, "Can you find him?" And I said, "Well, I don't know 

8 if he's here. I certainly · ·will go and look and see if I 

9 can find him if he is here." 

10 Q Had she up to that point, Dr. Pugsley, said 

11 anything to you at all about the surgery was not to be done 

12 unless Dr. Hall was there? 

13 

14 

15 

16 

17 

18 

1!) 

20 

21 

22 

A No, she did not. 

Q She had not at any time said that? 

A That is correct. 

Q Did she say that indeed to you that very morning? 

A She did not. 
~ 

Q She asked only if you were there? 

A Correct. 

And you responded to her that yon didn't know 

whether he was or not? 

A I told her I had not seen him by the time I had 

spoken to her, but I would go into the surgeon's dressing 
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1 area and looked to see if he was there. 

2 Q Do you recall about what ti~e this was? 

a A This would have been just immediately before the 

4 procedure. So, nine o'clqck I suppose, 8:~~. 

5 Q She was then in what area? 

6 A In the holding area just outside the actual 

7 op~rating rooms. 

8 Q Are all patients taken to the holding area? 

9 A Yes, they are. 

10 Q Before they go into the operating suite or the 

11 operating room?· 

12 A Yes, they are. 

13 Q How long did you stand and converse with Mrs. 
\ ;,~ 

14 Privette? 

15 A A very brief period of time. 

16 Q All right. Was there anything else diecuased? 

17 A Not that I can recall, no. 

18 Q All right. Now, up· to this point, you ... have hear~ 

19 testimony otherwise in this case about IVP. 

20 

21 

22 

A Um-hum. 

Q Will you tell the members of the jury if there 

was any indication at all so far as Mrs. Privette is concerne 

by her condition, laboratory teats, anything at all that woul 
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1 or twelve operations going on simultaneously. So, there is 

2 lots of people around these areas. 

3 Q How many operating rooms were there, as a matter 

4 of fact. at that time in 1974? 

5 A You are speaking of the G\"N suite where we were? 

6 Q Yes. 

7 A Five. 

8 Q All right, sir. 

9 Did you go to look for Dr. Hall? 

10 A Yes, I did. 

11 Q Did you find him? 

12 A No , I did not . 

13 Q Where did you look? 

14 A In the surgeon's dressing room. 

15 Q Were you aware of the fact that he had been there 

16 earlier? 

17 A No. I had not seen him on that particular day. 

18 Q Jlad you conferred at all or consulted with him or 

l!J even spoken with him prior to August 15, '74, about the 

20 procedure? 

21 A No , I had not . 

22 Q Had 11rs. Privette ever said that you should consult 

with him or she wanted you to talk with him about it? 
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1 A no. 

2 Q All right. 

3 After you looked around for Dr. Hall and you 

4 did not find him, what did you do? 

5 A Then I proceeded down the hallway to the scrub area. 

Q· 

7 get ther~ 

8 A @ 'f!tere is a central corridor, and the scrub 

9 sinks are just outsi.de of each of the individual _operating 

10 rooms. 

11 Q Were you in the operating room at the time Mrs. 

12 Privette was taken into the operating room? 

13 A I don't believe I ·was, no. 

14 Q Normally who takes the patients from this holding 

15 area to the operating room? 

16 A Usually two people. The one at the head is the 

17 anesthesiologist or the nurse anesthetist who is going to do 

18 the case. And the person at the fqot is the circulating 

19 nurse. 

20 Q All right. 

21 Did there come a time when you saw Mrs. Privette 

22 actually in the operating room? 

A Yes. 
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1 Q At what time was that, if you can identify it 

2 for us? 

A You mean in relation to whether she was 

4 anesthetized or not or --

5 Q (Interposing) Yes, or was she just being brought 

6 in or just what did you observe? 

7 A My recollection is she had already been anesthetiz•d 

8 by the time I got there. 

9 Q The next time you saw her? 

10 A Um-htun. 

11 Q Now, when you scrub for a procedure of this type, 

12 what is going on in the operating room? 

13 A The nurses are preparing the solutions that need 

14 to be painted on the patient's abdomen or the vagina or 

15 whatever. The anesthesiologists are getting all their gear 

16 

17 

18 

19 

20 

21 

22 

together, the various intubation tubes and so on. And 

normally by the time the surgeon gets into the operating 

room, the patient is already well anesthetized because the 

people doing the scrubbing and the so-called prep people 

have to wait on that until the patient is anesthetized. 

Q Is part of the prep accomplished before total 

anesthetization and part of the prep accomplished afterwards? 

A Usually not. Usually the patient has to get pretty 
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1 Q Did you identify the ureter? 

2 A Not specifically, no, we did not. 

Q How do you do that during a procedure? 

4 A Well, prior to placing any cla~s or doing any 

5 sutures, you palpate the area that you are going to apply 

6 your clamp or that you are going to put your sutures through. 

7 And the ovary -- the ureter has a very specific twing or 

s twang it's described as. So. you palpate with your fingers 

n prior to putting on any clamps. 

10 Q Diu you do that in this case? 

11 A Yes. 

12 Q Now, the twing or the twang that yo1~ spoke of, 

13 how does that work? What does it mean? 

14 A Well, the ureter is about the diameter of a wooden 

15 lead pencil, slightly bigger than that. And it's compressibl 

16 because sometimes it's distended if there is urine in it. 

17 And sometimes it's flat if there is no urine in it. And 

18 the muscular layers of the ureter are such that when you 

10 pinch it, it tends to have a peristaltic wave which will give 

20 a different sensation between your fingers than a blood 

21 vessel would. 

22 Q l~en you say.it's bigger than a pencil, you mean 

2:1 bigger than this structur-e here? 
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1 A Slightly larger than that, yes. 

2 Q Is it a fairly hardy structure? 

3 A Yes. 

4 Q lalhen you palpate it or press down on it, it will 

5 pop back? 

6 A Yes. But it's -- it's more when you feel it, you 

7 can get the sensation of muscular movement. It's described 

s in the literature as a specific snap or twang. 

9 Q No'VT, I believe you mentioned that you saw the 

10 ovaries. You mentioned that there were cysts on one or both? 

11 A Both ovaries had cysts. 

12 Q Now, would those be the type of cysts t~'t are 

13 palpable on a pelvic examination? 

14 

15 

lG 

17 

18 

19 

20 

21 

22 

A No, they are not because they are -- the measureme 

we gave is three centimeters. So, we're talking about 

something that size. 

Q 

A 

at the 

Q 

A 

Q 

How far up in the abdomen? 

Oh, probably from the external surface 

vagina twelve inches, fourteen inches. 

Twelve or fourteen inches. 

Urn-hum. 

All right. 

Then did you take out bo·th ovaries? 
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1 A Yes, I did. 

2 Q No~-1, llere you careful in doing this operation, 

a Doctor? 

4 A You've got to be careful in every operation. 

5 Q Does it make any difference the way in which this 

6 operation was doue as to whether or not the patient had one 

7 or two kidneys? 

8 A No, it would not. 

9 Q All right. Now, in operations of this type, there 

10 are certain percentages of complications that arise from 

11 ttme to time under the very best of circumstances? 

12 A Yes, sir. 

13 Q Can you give us the percentages or the statistics 

14 on it, Dr. Pugsley? 

15 A On ureteral injury? 

16 Q Yes. 

17 A The reports run betl~een two -- between two and 

18 four percent, I would say. 

19 Q 

20 

21 

22 

Q 

Even under the best:···of circumstances? 

HR. POVICH: Objec't:ion, Your Honor. 

TI!F. COURT: Sustained. 

BY MR. SLENKER: 

Did you take ou·t anything else? 
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1 Q Do you know who they are and what their areas of 

2 specialty were? 

.. 
t) A Yes, I do. 

4 Q Will you give us their names and specialty? 

5 A The first physician was Dr. Patrick Bowen, who is 

6 a cardiologist and pulmonary disease man. The second one 

7 was Dr. Frank Fusco who is a pulmonary disease man; Dr. 

8 Strauch, who is a medical renal doctor; Dr. Myron Berger, 

9 who is a urologist; Dr. Paulo Franco, who is a general 

10 surgeon; Dr. James Simsarian, who is a neurologist; Dr. Lee 

11 Blakely, who is a dermatologist; Dr. James Close, who is 

12 a GYN doctor; and Dr. Ira Yot.mg, who is another urologist. 

13 Q At one point or another concerning the treatment 

14 of Mrs. Privette? 

15 A Yes. 

16 

17 

Q When you saw Mrs. Privette on the 17th, Doctor, ~ 

did she accuse you of doing a procedure that she had asked 

18 you not to do? 

19 A She did not. 

20 Q Did she say anything about you doing the procedure? 

21 A No, she did not. 

Q In Dr. Cooper's progress notes, did they reflect 

2a that she at any time said anything to him about the procedure? 
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1 note that you made in the record of October 2? 

A Um-hum. 

Q You heard testimony I believe it was from Mrs. 

4 Holley on the 22nd, I believe it was, of August which she 

G described as taking place outside the operating room. 

6 A Um-hwn. 

7 Q I'll ask you, Dr. Pugsley, at that time did you 

8 have any idea what the nature,the reason or the cause of 

9 her complication was? Now, I'm not speaking of the pulmonary 

10 embolism. I am talking about the urologic problem. At that 

11 time did you have any idea as to what the complication was1 

12 A t-lell, we knew that there was some leakage of urine 

13 from the ureter by the time that I was talking te these 

14 people. We did know that. 

15 Q You knew that? 

16 A Um-html. 

17 Q Did you know what had caused it? 

18 A No, we did not. 

lH Q Did you know when it had come about? 

:.w A We knew when it had manifested itself on the 22nd. 

21 But other than that, we did not know anything. 

.,., 
w..J Q Does anybody really know what gave rise to the 

2:1 urologic complication that she experienced? 
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1 MR. POVICH: Objection. I don't know if anybody 

2 would know --

THE COURT: (Interposing) Sustained unless it's 

4 in the record. 

5 BY MR. SLEtmER: 

6 Q Do you know of your own knowledge within reasonable 

7 medical probability what caused this urologic problem? 

8 A No, I do not. 

9 MR. SLENKER: Thank you, Dr. Pugsley. 

10 Your witness, Mr. Povich. 

11 CROSS EXAMINATION 

12 BY MR. POVICH: 

13 Q Dr. Pugsley, you first saw Mrs. Privette on 

14 February of 1974; is that correct? 

15 A 

16 Q 

17 not? 

18 A 

1 !t Q 

A 

21 a patient. 

22 Q 

A 

Yes, it is. 

You took a history from her at that t~e, did you 

Yes, I did. 

What is the purpose in taking a history? 

To find out the appropriate medical background of 

You ask her questions and she gives you answers? 

That's right. 
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1 A She probably had at least one functioning kidney 

2 because she was putting out urine. 

3 Q She had at least one functioning kidney? 

4 A Um-hwn. 

Q I'm asking you do you have an opinion as to whethex 

6 or not she had one nonfunctioning one. 

7 A I would have no opinion on that, no. 

8 Q You heard Dr. Berger testify in this case, did you 

9 not? 

10 A Urn-hum. 

11 Q His opinion that the kidney had not been 

12 functioning for some period of time. 

13 A Um-hum. 

14 Q Would you disagree with that? 

15 A I would have no way of knowing at that time in 

16 February of • 74. I had no way of knowing anything about her 

17 kidneys. 

]8 

lH 

20 

21 

22 

Q You had no way of knQwing? 

A Hum-wn. 

Q That's not quite true. is it, Doctor? You could 

have found out. You did have a way of knowing. What you 

are saying is you.did not know. 

A Um-hwn. 

Q But you did have a way, did you not? 
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1 A (Nodding) • 

2 Q She gave you the history that I believe you reported. 

3 Her chief complaint was bleeding from the vaginal area. 

4 A Um-hum. 

5 Q Now, you say vaginal cuff. Is that usually the 

6 way a person would indicate to you that they were having 

7 a problem from the vaginal cuff or would they simply tell 

8 you, Doctor, that they were bleeding from the vaginal area, 

9 and you would perhaps make an assumption at that point that 

10 it was in the vaginal cuff area? 

11 A That would be depending upon whether you were 

12 talking to a person knowledgeable in medical thtnga or a 

13 lay person. 

14 Q You felt that this woman was sufficiently 

15 knowledgeable that she could diagnose it as vaginal cuff 

16 bleeding? 

17 A I don't say she could diagnose it. She could use 

18 that term. 

19 Q As far as you know, had she ever been told as to 

20 where the bleeding was coming from? 

21 A I don't know. I don't believe so. 

22 Q So, you would expect that she would be able to 

2:l make the diagnosis that it was coming from the vaginal cuff, 
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1 A At that point, I didn't feel that anythin~ that 

2 had happened to her would have been significant. 

3 Q Did you ever think at any time that anything that 

4 happened to her would have been signif~can~? 

5 A Not really, no. 

6 Q Isn't it'a fact, Doctor, that up until the time 

7 you opened up her belly, you never looked at one prior 

8 hospital record concerning her prior admissions? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A That's correct. 

Q In fact, you didn't even look at Dr. Martel's 

records, did you? 

A I contacted Dr. Martel by phone. I did not look 

at his recordA. 

Q You asked him whether or not she had the ovaries 

in, didn't you? 

A Um-hum. 

Did you ask him anything else? 

A No. 

Q So, the only thtng that you found·out about her, 

no~ithstanding her prior hospital admissions over a period 

of time, was the fact whether she did or did not have 

ovaries out. 

A ~'Tell, ~lus taking the history from her. 
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1 Doctor, we learned later at the IVP, did we not, 

2 that the fistula was right where the ovaries had been which 

3 you removed? 

4 A Yes. 

Q There is no question in your mind about that? 

6 A No. 

7 Q Is there any question in your mind, Doctor, as to 

8 whether or not you caused that fistula to appear on· the 22nd? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

MR. SLENKER: Certainly there is a question, if 

Your Honor pleRse, and I ob.1ect to the question. That's 

why we are here. 

THE COURT: Overrule the objection. He can answer. 

MR. SLENKER: May I have an exception, please? 

THE COURT: Yes, sir. 

BY l.fR. POVICH: 

Is there any question in your mind, Doctor? 

A As to what now, please? 

MR. POVICH: Would you read that back, please? 

(Question read.)· 

A Yes, there is a question in my mind. I don't know 

how the fistula was caused. 

0. 

BY MR.. POVICH: 

You have no idea? 
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1 A I do not. 

2 Q You have heard first Dr. Strauch, then Dr. Berger, 

a both of whom were attending physicians in this case who 

4 testified. 

5 A Um-hum. 

6 Q You have heard Dr. Ferrell testify. You still 

7 don't have any idea? 

8 A I do not. 

Q In fact, you have even heard Dr. Treichler testify, 

10 didn't you? 

11 

12 

13 

14 

A 

Q 

A 

Q 

As to what point as far as Dr. Treichler's testimDd 1 

t~en first of all that occurred and how it occurred. 

As I recall, he mentioned a number of possibilities. 

Didn't he feel that according to even hfa opinion . 

15 based upon reasonable medical certainty or probability that 

16 he t~ught perhaps it was a stitch in the area that·had 

17 caused it? 

18 MR. SLENKER: I object to this, if Your Honor 

19 please, for him to ask what it was that he had heard and 

2o to evaluate it. Your Honor has heard it. So has the jury. 

21 Hhy ask him a question in connection with that? 

•>•> ...... ~m.. POVICH: Because we want to find out, Your 

Honor, whether or not this person agrees or disagrees with 

DEO REPORTING 
931--3434 

at.2 



732 

1 what Doctors have said in this case. I think we are 

2 entitled to find out whether or not he is agreeing with that 

3 or not. 

4 ~m. SLE~mER: Your Honor, I thin~ it's for ~he 

5 jury to determine which ones they are going to believe or 

6 which ones they are soing to disbelieve and so forth and 

7 not a witness. 

8 THE COURT: I agree. It's all right. But he can 

9 ask whether he agrees with an opinion or disagrees with an 

10 opinion of another doctor. 

11 !IR. SLENKER: I save an exception, p~ease, Your 

12 Honor. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

TilE COURT: Yes, sir. 

llY MR . 'PO VI CH: 

Q Do you recall Dr. Treichler's testimony in which 

he finally said, well, most likely it was a stitch in the 

area of the ureter? 

A I rlon't recall his testimony in that degree of 

specificity. No, I do not. 

Q But you ~-rould disagree with that? 

A What I'm sayinr, is I don't know how this injury 

occurred. Numerous people have testified as to the various 

possibilities, but I do not know how. 
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1 Q So you didn't see her on the 14th when he saw her? 

2 A Correct. 

3 n ... Do you recall consulting with him about it? 

4 A No, I did not. 

5 Q You didn't consult with him about it? 

6 A Did not. 

7 Q Then the first time you saw this pati!!nt was on 

8 the operating room table; is that right? 

9 A Yes. 

10 Q By that time she had been anesthetized; is that 

11 correct? 

12 A Yes. 

13 Q Draped and ready to go. Did you conduct an 

14 abdominal examination at that time? 

15 A Yes. 

16 Q You diet an abdominal exarninat ion? 

17 A Sure. 

18 Q Did you ascertain any mass? 

19 A No, there was no mass. 

20 Q You didn't feel any mass? 

21 A Did not feel any mass. 

22 Q Did you note on the record that there had been a 

2:J previous indication of a mass in that area? 
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A Did I note on my record? 

2 Q On the record of the hospital. 

A No, I did not. 

4 Q Did you see the prior hospital record? 

A Yes. 

Q When did you see --

7 MR. SLENKER: (Interposing) Excuse me, Mr. Povich. 

s Your Honor, is he talking about the record of the medical 

n student of the physical examination? That's what you are 

1 o referring to? 

11 MR. POVICH: Yes. 

12 BY rm.. POVICH: 

1:3 Q Did you see that record? 

14 A Yes. 

15 Q Did you see it before the exarndnation? 

1G A Yes. 

17 Q Did you indicate on that record whether or not 

IH you were expectinR to find any endometriosis in the course 

1n of this operation? 

20 A 

21 Q 

A 

Q 

Yes. 

What did you indicate? 

That we would hlive some recurrence of endometriosis 

Uhen did you first see that record of the 
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1 examination on the 14th that reflect a mass in the abdomen? 

A I don't recall for sure. Most probably the morning . 

3 of the surgery. 

4 Q Did you discuss with the resident what he felt 

5 at that point? 

6 MR. SLENKER: This wasn't a resident. This was a 

7 medical student~ 

8 BY MR. POVICH: 

Q I'm sorry, medical student. 

10 A Many medical students find all sorts of things. 

11 So, I think you have to be concerned a little bit about who 

12 is giving you this information. 

13 Q Are you saying you weren' t relying on it, Doctor? 

14 A I am not saying I didn't rely on it. I am saying 

15 medical students frequently have a finding different from the 

16 resident or attending physician. 

17 Q Doctor, did you conduct the same examination that 

18 he conducted? 

19 A Not on that date, I did not, no. 

20 Q So, he had conducted then an examination on. the 

21 14th far more extensive than anything· you did on the operating 

22 table; is that right? . 

A Yes. 
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1 Q Are you saying that that examination was not 

2 of any significance to you? 

3 A Yes, basically that's what I'm saying. 

4 Q Let me ask you this' Doctor. If it I a not of anr 

5 significance to you, why is it done? 

6 A Because the hospital requires someone other than 

7 the attending physician to do it first of all. And second 

8 of all, the medical student has to gain some experience. 

9 Q Why does the hospital require someone other than 

10 the physician to do it? 

11 A I don ' t know. 

12 MR. SLENKER: I object to the question, if Your 

13 Honor please. What materiality has that? 

14 THE COURT: He ' s answered 1 t • He said he didn 1 t 

15 know. He answered it. 

16 BY MR.. POVICH : 

17 Q I'd like to ask you about the first time that you 

18 saw Mrs. Privette in the holding area. Is it fair to say tha~ 

19 at that point in the holding area on the 15th of August that 

20 you had not done an IVP? 

21 A Had not done an IVP, that's correct. 

22 Q That you had not had her referred to an internist 
' 

2:1 or worked up medically or had either her circulatory or 
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1 urinary systems worked up at all? 

2 A Correct. 

3 Q You had had no consultation with any other 

4 gynecologist; is that correct? 

5 A That is correct. 

6 Q Including the gynecologist who had seen her 

7 albeit even briefly, for instance, Dr. Hall? 

8 A Correct. 
g. 

Q Dr. Brennan, you had not spoken with him? 

10 A Had not. 

11 Q You hadn't asked for any gynecological canau1tat!lfti 
12 is that correct? 

13. A That is correct. 

14 Q You had not asked for any urological cona·ut-tation; 

15 is that correct?. 

16 A That is correct. 

17 Q Essentially then you were going in on what you 

18 yourself believed as to what the problem was and what you 

19 would encounter during the eourse of the operation? 

20 A Correct. 

21 Q l.Yere you able to determine at that point, Doctor, 

22 the extent of the endometriosis that you were going to 

23 encounter? 
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1 A Once we were in the abdomen? 

2 Q No, before. 

3 A No, I did not. 

4 Q Now~ I'd like to direct your attention to the 

5 holding area. You said that when you first aawMrs. 

6 Privette she was in that area; is that correct? 

7 A Yes. 

8 Q And that you had a conversation with bar? 

9 A Yes. 

10 Q What is it that she told you. or what did she 

11 speak with you about? What did ahe say? 

12 A '.Jell, she wanted to know if Dr. Hall was th~re. 

13 and she did remind me about taking care of the ecmciyloma. 

14 Q She had spoken with you earlier about ·1)1-. Hall being 

15 

16 

there. didn. t she? ~! ~ r 
A Um-hum. ~ f'l ~ 1 

17 Q Now, when you say she wanted to know if Dr. Hall 

18 waa there 

19 A (Interposing) Um-hum. 

20 Q (Continuing) -- did she indicate to yeu why she 

21 wanted to know if he was there? 

,,., 
oj .... A 

Q 

No, she did not. 

She didn't indicate what the purpose would have bee~ 
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1 for him being there? 

2 A Well, not on that particular day she did not. no. 

3 Q Not on that particular day? 

4 A Right. 

5 Q I recall your saying something about she wanted 

6 to say hi to him. 

7 A Correct. 

8 Q Was that on some other day? 

9 A That was in our office, one of our of£ice 

10 consultations. 

11 Q Didn't you testify earlier that she said she 

12 wanted to say hello to Dr. Hall? 

13 A Um-hum. 

14 Q Didn't you testify that ahe said that CO .·you when 

15 you first saw her in the holding area? 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 hi. 

A 

Yes. 

So she did say· she wanted to say hi? 

Yeah. 

You are certain"about that? 

Yes. 

The reason she wanted to see Dr. Hall was to say 

That's correct. 
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1 Q That's your testimony, is it not? 

2 A Yeah. 

Q Isn't it unusual that a person would want to say 

4 hello to the Doctor before an operation? 

5 A No. 

G Q That happens? 

7 A Sure. Many patients go to multiple physicians 

R and most of the time they like all of them. And it's not 

n at all unusual for someone to say I·would like to say hello 

10 to whatever their favorite physician might be. 

11 Q Before they are operated on? 

12 A Um-hum, if he's going to be there. 

13 Q Had she ever mentioned this to you baforet 

14 A She mentioned it in one of the office vi9its, yes. 

15 Q That she wanted to say hello to Dr. Hall the mornin~~ 

16 of the operation before she was operated on? 

17 A Um-hlDll. 

18 Q You heard the testimony of Kathleen ~rka·, the 

19 nurse anesthetist, didn't you, in the courtroom? 

20 A Om-hum. 

21 Q Did she indicate that Mrs. Privette said anything 

22 to her about having Dr. Hall present to say hi to him? 

A I don't recall that that was mentioned, no. 
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1 Q That's not what she told Nurse Marks, was it? 

2 A I don't recall all those details. 

3 Q You don't recall the details? 

4 A Hum-um. 

5 Q You don't recall the details sufficient to the 

6 extent that Nurse Marks felt she should advise the;.:chief 

7 nurse in the area that the patient had said that Dr. Hall 

8 was to be there? 

9 MR. SLENKER: I object to the question, if Your 

10 Honor please. There is no way nr·. Pugsley woul4 tmow what 

11 Mrs. Marks felt, thought or otherwise. 

12 THE COURT: Sustained. 

13 MR. POVICH: My question was, Your Honor, simply 

14 whether or not he had heard that testimony tn this courtroom. 

15 THE COURT: Well, let's have the quaa~ion. 

16 BY MR.'. POVICH: 

17 Q It's still your testimony, Doctor, that what Mrs. 

18 Privette asked was to say hell9 to Dr. Hall. 

19 A Correct. 

20 Q And that this had been agreed upon earlier, you say~ 

21 A It wasn't necessarily to agree upon anything. 

22 She just said to me that she would like to say hello to Dr. 

23 Hall when she was in the hospital. And I said that's fine. 
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1 That was just a casual conversation. 

2 Q That's all she ever indicated to you about Dr. 

3 Hall being present? 

4 A Correct. 

5 Q Did she say when she wanted to say h1 to ·nr. Hall? 

6 A Not that I recall, no. 

7 Q Was there any particular time during· her··-:hospital 

8 course she wan~ed to say hi to Dr. Hall? 

9 A Not that I recall. 

10 Q Was there anything that would prevent her from 

11 saying hello to Dr. Hall at any time durmg :hew· l~Wep:ttal 

12 stay? 

13 A Not that I know of. 

14 Q But didn't you think it was a li.ttle unusual, 

15 Doctor, when she said I want to say h! tO .. Dr 4 -l.~'',to tell 

16 you that? 

17 MR. SLENKER: I object, Your Honor. We have been 

18 all over this . 

19 THE COURT: I think it has been asked and answered. 

20 BY MR.. POVICH: 

21 Q Was there anyone present at the tfme you say Mrs. 

22 Privette said that she wanted to say hi to Dr. Hall before 

2a she was operated on? 
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1 A No. 

2 Q Now, you did go after that conversation, did you 

a not? 

4 A Um-hum. 

5 Q And you went to look for Dr. Hall? 

6 A Correct. 

7 Q Were you able to find him? 

8 A I was not. 

Q The next time you recall seeing her, she was 

10 in the operating room; is that right? 

11 A That is correct. 

12 Q At that time you believe she was und&W alesthesia? 

13 A Correct. 

14 Q The anesthesia to the best of your knowlidge had 

15 been administered by NUrse Marks·; is that corraect, 

16 A Correct. 

17 Q Did you ever tell Nurse Marks to take thta woman 

18 down to the operating room? 

19 

20 

21 

22 

23 

A I don't recall that. 

Q You don't recall that? 

A l~o. But as I mentioned earlier, if the·· -..esthesia 

department sees the physician talking to the patient to 

provide the patient with the knowledge that the responsible 
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I physician is there, then oftentimes there is no further 

2 conmnmication. Once they see that happening, then they just 

3 take the patient to the operating room. 

4 Q Would that be true in the case where the pa~ien~ 

5 told the person in the anesthesia deparcment that they 

6 didn't want to be operated on until Dr. Hall was there, not 

7 when Dr. Pugsley was there? 

8 A Well, the persons name who was on the chart is 

9 the responsibile physician. In this instance. my ·D81De was 

10 on the chart. 

11 Q There has been testimony in this case Which you 

12 have heard, have you not, that Nurse Marks indicated that 

13 Mrs. Privette said she didn't want to be operated· em until 

14 Dr. Hall got there? 

15 A I was not aware of that particula~ conversation. 

16 Q But you heard the tes·timony here . 

17 A Urn-hum. 

18 Q You don't recall telling Nurst ~rks to take her 

19 down to the operating room? 

20 A No. But I am stressing the point that oftentimes 

21 the instruction is not given verbally. If the nurse 

22 anesthetist or the anesthesiologist witnesses that the 

2:1 patient is conversing with the responsible physician, once 
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1 that discussion is over, then that is considered the green 

2 light to go ahead. 

3 Q Notwithstanding that the patient may have told 

4 the nurse anesthetist not to do so until another doctor 

5 was there, is that what you are telling me? 

6 A I'm just telling you what the. usual routine is. 

7 Which nurse said what to what patient, I am not privy to 

8 that information. 

9 MR. POVICI: Your Honor, before we get into the 

10 operation itself, I think it would be a good tfme to break. 

11 THE COURT: Okay. We will take a break until 

12 ten minutes of two. Same admonition I gave you about a one-

13 hour lunch break. Come back to this courtroom. Please do 

14 not discuss the case or allow anyone to discuss it in your 

15 presence. 

16 (lolhereupon, at 12:50 p.m., the hearing was 

17 recessed, to reconvene at 1:50 p.m.) 

18 

19 

20 

21 
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1 AFTERNOON SESSION (1: 50 p.m.) 

2 THE COURT: I note some of you have inquired as to 

3 the length of time the case will take. I know this has been 

4 on your minds. You have asked the bailiff. I've just 

5 consul ted with counsel . They hope to finish the evidence 

6 early tonight or early tomorrow morning and give this case 

7 to you sometime to~rrow. So that's the· prognosis we have 

8 at this time. This is about the best I can tell you at this 

n point. 

10 You can go ahead and proceed. 

11 Whereupon, 

12 DR. LOUIS Q. P~GSLEY, 

13 resumed the stand, and having been previously duly· eworn, 

14 was further examined and testified as follows: 

15 CROSS EXAMINATION (resumed) 

16 BY MR. POVICH: 

17 Q Doctor, I'd like to get into the actual operation 

18 to be performed on Mrs. Privette on August 15, 1974. By the 

19 way, do you have any records there in front of you? 

20 A Not relating to that particular admission. 

21 Q Do you have your own records with respect to 

22 1-frs. Privette? 

A Yes, I do. 
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1 Q Are they in that folder? 

2 A Yes. 

3 UR. POVICH: May I have that? 

4 Perhaps it will ~ave some time if I ~ust let Mr~ 

5 Daniel run through that quickly. 

6 THE COURT: All right, sir. 

7 BY MR. POVICH: 

8 Q Doctor, tell us what you did after you-draped her 

9 and you made the midline incision and you opened her up 

10 essentially. ~fuat was the first thing that you did? 

11 A We examined the pelvic content. 

12 Q All right. What do you do when you examine it? 

13 A You look at them and palpate them. 

14 Q Palpate them. l·1hat would be the pelvic QOiltents? 

15 A In this particular patient, it would be fbe two 

16 ovaries and any remaining fallopian tube. 

17 Q re~ere you able to do that? 

18 A Yes, we were. 

19 What did you then do? 

20 A Then we explored the upper abdomen. 

21 Q That would include what area? What would be there? 

22 A It would include the liver, the spleen, the gall 

23 bladder, the kidneys and the upper inte•tinal tract. 
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1 You say explored them. How do you explore them? 

2 A By palpation. You feel them. 

3 Q Is that important for you to do that? 

4 A Yes, we feel that it is. 

5 Q Why is it important? 

6 A Hell, sometimes you can discover the condition that 

7 the patient was not aware of that might be at a subsequent· 

8 tine taken care of. 

9 Q l-lhen you say you palpate them, do you feel them? 

10 A Yes. 

11 Q Is that what you did in this case? 

12 A Yes. 

13 Can you tell the normality insofar as paipa~ion 

14 is concerned by feeling them? 

15 A Most of the time you can, yes. 

16 Q If you have two organa, by comparing the feel of 

17 each, would that assist you in determining the normality of 

18 the particular organs in question? 

19 A 

20 Q 

21 in this 

A 

Q 

It can be helpful, yes. 

All right. Now, Doctor, did you palpate~the kidneys 

case? 

Yes, we did. 

What did you determine them to be? 
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1 A We did not find anything abnormal about palpation. 

2 Q You have heard, have you not, testimony in this· 

3 case that one of the kidneys at that time Dr. Strauch 

4 described as being about one-third the size of the other 

5 one, not functioning and hydronephrotic; is that correct? 

6 A Yes. 

7 ~m.. SLENKER: If Your Honor please, I believe his 

8 testimony was that that is his opinion. I don't know that 

g he ever palpated it, saw it or otherwise. 

10 TilE COURT: All right, sir. Go ahead and proceed, 

11 Mr. Povich. 

12 ivfR. POVICH: He did see it at the time of the 

13 operation, Your Honor, by Dr. Berger. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

THE COURT: Go ahead . 

BY MR. POVICH: 

Q When you went in there and you palpated the kidneys, 

Doctor, you didn't in your opinion find anything abnormal 

about it, did you? 

A That's correct. · 

Q They felt as far as you were concerned very normal? 

A Um-hum. 

Q Do you have an opinion as to what the condition of 

the kidneys each was at that time, the right·kidney in 
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1 particular? 

2 

3 

4 

5 

A You mean at the time I was palpating them? 

Q Yes. 

A I had no reason to think they were anything other 

than normal. By palpation you can't tell function. You 

6 can tell feel. 

7 Q Did they feel the same size, Doctor? 

8 A Yes, they did. 

9 Q But apparently they were not; is that correct? 

10 A Well, see, When a kidney dies, there can be swellin~ 

11 around it. There can be infection around it. So, actually, 

12 distinguishing the kidney by feel, remembering that you are 

13 feeling an area probably twelve to fourteen, sixteen inches 

14 away from where your arm is, you can feel that. 

15 Q Doctor, do you remember my taking your deposition 

IG on January 6, 1977, with respect to this case? 

17 A Um-hum. 

18 Q I asked you questions and you an8Wered the question~ 

19 under oath. There was a court reporter present. 

20 A Yes •. 

21 Q At that time you indicated that you had palpated 

22 the kidneys, did you not? 

28 A Um-hwn. 

DEO REPORTING 
931-3434 331 



780 

1 A We didn't expect to have difficulty in this 

2 particular instance. 

3 Q But I'm asking you hypothetically now. If you 

4 expected to have difficulty identifying the ureter from 

5 endometriosis on a second abdominal surgery, how would you 

6 go about identifying it? 

7 MR. SLENKER: I object to the queatlon,if:"Your 

s Honor please, because it's in the area of speculation and 

9 conjecture and asks him to presume something that he did 

10 not have in his mind at the time. 

11 MR. POVICH: There are facts in this case from wh:ltstt 

12 he can answer the question. 

13 MR.. SLENKER: I don ' t know of any auch facts , Your 

14 Honor, that are in this record. He is bound ollly to adhere 

15 to the standard. 

16 MR. POVICH: Your Honor, he doesn't have to answer 

17 the question solely based upon what he thought. He should 

18 be able to answer the question baaed upon what other doctors 

19 have found in this area, and that is what it suggests. 

20 THE COURT: If it is within the standard, I think 

21 he can testify. 

22 

23 

MR. POVICH: That has been testimony. 

THE COURT: Yes, sir. Okay. 
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MR. SLENKER: There hasn' t been any tea timony on 

what they saw, if Your Honor please, and he cannot be 

judged based upon what somebody else had in their mind. 

THE COURT: That's correct, but I think the question 

is proper. Overrule the objection. 

MR. SLENKER: May I have an exception, please? 

THE COURT: Yes, sir. 

l.fR.. POVICH: Would you read back the question? 

"Question: But I'm asking you 

hypothetically now. If you expected to have 

difficulty identifying the ureter from 

endometriosis on a second abdominal surgery, 

how would you go about identifying it?" 

A You could insert catheters .. into the ~ter through 

the bladder. 

BY MR. POVICH: 

Q Would that be of assistance to you? 
I 

A It could be. 

Q Doctor, do you have to be aware of the presence 

20 of the ureters in the performance of the operation which you 

21 performed? 

22 A You have to be aware of what is beneath your clamp 

23 that you are applying. 
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1 Q That's a somewhat guarded answer. isn't it? I 

2 mean don't you have to know where the ureters are? 

3 MR. SLENKER: I object to the argument of the 

4 question. 

5 THE COURT: Sustained as to the characterization. 

6 BY MR. POVICH: 

7 Q Don • t you have to know where the ure-.ra are, 

8 Doctor, to avoid them? 

9 A I mentioned that you:·palpate the area prior to the 

10 time you put the clamps on them. 

11 Q Well, that • a why you say you did itt 

12 A Yes. 

13 Q But I'm ~aying would yo'- agree with ma tha~ you do 

14 have to know where they are? 

15 A Not necessarily. As long as you palpate the area 

16 where you are putting your clamps, if you do nat feel the 

17 ureter there, then you are in pretty good shape. 

18 Q Then you have ascertained that they are not there? 

19 A Yes. 

20 Q You felt under the circumstances tbat that was 

21 sufficient? 

22 A 

23 Q 

Yes. 

Doctor, is there a method or a procedure by which 
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following the operation you could have ascertained whether 

or not you had caused any urinary injury or injury to the 

urinary system? 

A 

Q 

A 

Q 

A 

Q 

Yes. 

What procedure is that? 

The first procedure would be intravenoti8 pyelogram. 

Did you do one of those? 

No. 

Now, Doctor, did you find following surgery or 

10 did you learn following surgery that your patient had 

11 suffered a marked decrease in urinary output? 

12 A When I was seeing her, this was not yet apparent 

13 on the chart, but it subsequently became apparent, yes • 

14 Q When you saw her, what do you mean when you were 

15 seeing her? 

16 A 

17 Q 

18 A 

19 Q 

20 A 

When it was my turn to be making rounds. 

That was on the 17th? 

Yes. 

You say by the 17th, it was not apparent? 

Well, these values are collected over an eight-

21 hour period. I'm usually there very early in the morning 

22 at the hospital, seven o'clock or atx-thirty. 

Q \~at time did you go in on the 17th, Doctor? 
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1 A My normal time would be arotmd seven o'clock. 

2 I don't specifically recall in thi·s particular instance. 

3 Q You are saying that by the time yo~ reached her 

4 on the 17th there was nothing in the hospita~ chart to 

5 indicate marked decrease tn urinary output? 

6 A Well, these values are calculated on ~ e1ght-hour 

7 basis. Every nursing ahift makes their own calcul•tton. 

8 Q Fine. Why wouldn't you know what it 'W88fi 

9 A B.ecause if I'm there at seven, it's not tcttally 

10 calculated up until eight o'clock. The shift runs ·from 

11 twelve until eight. 

12 Q Doctor, you were relying to some extea-t ·you said 

13 on Dr. Cooper, weren't you? 

14 A To some extent, um-hum. 

15 Q Well, I'd like you to look at the first time you 

16 saw this patient of yours following the operation. I'd like 

17 you to look at the progress notes and tell me when that was. 

18 A The first time I saw her? 

19 Q Yes. 

20 A August 17, 1974. 

21 Q All right. Is there an entry at the bottom of the 

22 page there where you indicated that you saw her? 

A Yes. 
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1 Q That's for the 17th; is that correct? 

2 A Yes. 

3 Q Now, immediately above that is there an entry? 

4 A Yes. 

5 Q By whom? 

6 A By Dr. Wayne Cooper, the resident. 

7 Q All right. That is at what time on the 17th? 

8 A Seven-thirty. 

9 Q lolhat does it say with respect to urinary output, 

10 the last shift which would be an eight-hour shift? 

11 A Output only 100 CCs. 

12 Q In eight hours; is that right? It aaya last 

13 shift, does it not? 

14 A 

15 Q 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 A 

Q 

Yes, it does. 

How many CCs. an hour would that be approaimately? 

Twelve. 

Twelve CCs. an hour? 

Urn-hum. 

Is that correct? 

Yes. 

That would be on the last shift? 

Urn-hum. 

Which would have ended when? 
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1 A I'm not sure whether he's referring to the one 

2 that would be just about ending, which would be at eight 

3 o'clock, or the one that ended preViously at midnight. 

4 Q But in any event, the entry was +ight in front 

5 of your en.try, was it not? 

6 A Yes, it was. 

7 Q You read that, did you not, when you saw your 

8 patient on the 17th? 

9 A Yes. 

10 Q That's the first time you saw her? 

11 A That's right. 

12 Q Is that the first time you had any indication that 

13 she had difficulty in urinary output? 

14 A Yes. 

15 Q On the 17th. 

16 Ab that time, she was getting about 12 CCs. an 

17 hour. You would agree with me, would you not, or would you 

18 agree with the text which I showed Dr •. Treichler yesterday 

19 that any urinary output less than 40 CCs. would indicate 

20 acute renal failure? 

21 A It would indicate there is something going on 

22 in the urinary tract. I would say that would be true. 

Q It would indicate something going on. You mean soxt 
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1 

2 

of like something going around. You catch the flu; something 

going on. You can't indicate anything more specific than 

3 that? 

4 A I don't believe you could, no. 

5 Q Just something going on in the urinary tract? 

6 A Um-h\Dll. 

7 Q Would it require attention? 

8 A If it didn't respond. Now, she waa -- the dose 

9 of intravenous fluid was increased in an attempt to see if 

10 we couldn't increase the output. 

11 Q Doctor, did you take a look at the intake and 

12 output chart at the time? 

13 A I don't recall whether I did or not. 

14 Q That would give you very specific information, 

15 would it not, as to precisely what she was taking in and 

16 what she was putting out? 

17 A Yes. 

18 Q That isn't the only entry, Dr. Cooper's entry on 

19 that occasion, on the moniing of the 17th, is it? On the 

20 same page in which you have made the.entry on the bottom of 

21 the page, there is also one other entry by him, is there 

22 not, with. respect to urinary output? 

A Yes. 
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1 Q ~fuat does that say? What is that date for? 

2 A 8-16, 1974, 12:15 p.m. 

3 Q Okay. What does it say with respect to urinary 

4 output over the last shift? 

·s A It looks like 80 CCs. It's difficult to read his 

6 writing. 80 CCs. output over the last shift. 

7 Q So, over an. eight-hour period, you are talking 

s· about less, ten CCs. per hour for this woman; is thatr right? 

9 A Yes. 

]() Q Do you think, Doctor, that ten to twelve CCs. an 

11 hour for the last sixteen hours might indicate something !Mfl · 

12 than the fact there was something going on in the urinary 

13 system? 

14 A l-lell, as I said, I think this would pol1U: .toward 

15 a defect in the urinary system. 

16 Q A defect in it? 

17 A Urn-hum. 

18 Would you describe that defec~ as the teat does, 

19 acute renal failure? 

20 A As Dr. Tr•ichler mentioned yesterday, acute renal 

21 failure refers to the body of the kidney. And at this point 

22 we had no knowledge of whether this was something in the 

2:1 kidney, the ureter, the bladder or what it was. 
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1 Q At this point, you didn't do anything about it, 

2 either, did you? 

3 A We increased the intravenous feedings. 

4 Q You just gave her more fluid? 

5 A Yes. 

6 Q You didn' t find out what was wrong? 

7 A That is correct. 

8 Q By the way, you said that you saw your patient 

9 after the operation-. 

10 A No, I didn't say that. 

11 Q You did not see the patient after the operatiot11 

12 A I did not see her after the immediate post-

13 operative phase. We usually see the patient in the recovery 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

room. But I did not go to her floor, to the floow. 

Q Did you see her in the recovery room? 

A Yes. 

Q Did you conduct an examination of her? 

A No. 

Q Did someone conduct an examination of her? 

A In the recovery room? 

Q Yes. 

A The normal procedure would be for the anesthesiolog~st 

to evaluate her as far as coming back into consciou~ness in 
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1 order to be able to go to her room. 

2 Q We knol'1 she returned to consciousness. 

3 A Right. 

4 Q t-lhen was she examined? 

5 Probably not tmtil the following morning, August 

6 16. 

7 Q ~~o examined her then? 

8 A Dr. Cooley, my partner. 

9 Q Did he do a physical examination? 

10 A He just did an abdominal examination. 

11 Q Can you tell his examination by the extent of thl 

12 entry there? 

13 A I don't believe I can, no. 

14 Q ~.Jh.at does his entry show insofar as hh examination 

15 was concerned? 

16 A He looked at th~ incisional area and felt that 

17 the incision looked fine. 

18 Q Anything else? 

19 A He was going to remove the catheter. He stated 

20 that she told him she felt fairly well, had some upper 

21 abdominal and shoulder discomfort. 

22 Q 

A 

Anything else? 

No. 

DEO REPORTING 
931-3434 



------ ------·----- . ----- -- ~-- ---- -------. 

791 
1 Q That's the extent of it? 

2 A Yes. 

3 Q The l'ioman has been through an exploratory 

4 laparotomy the day before, the morning of the 15th, and 

5 MR. SLENKER: (Interposing) If Your Honor please, 

6 can we just have a question? 

7 TilE COURT: Yes. Go ahead. 

8 BY rm.. POVICH: 

9 Q There has been no from. the 

10 ttme she came out of that operation except by the 

11 anesthesiologist, except for the examination wht~~ l)r. Coolly 
12 did the next day? 

13 A Right. 

14 Q Then there really was no further examination, was 

15 there, until you saw her on the 17th? 

16 A Except by Dr. Cooper, the resident. 

17 Q But he's telling you that her urinary output is 

18 down to ten CCs. an hour; is that right? 

19 A Not in so many words, but that's the implication, 

20 yes. 

21 Q Didn't you tell Mr. Slenker on direct examination 

22 that immediately in her postoperative course, Mrs. Privette 

23 was doing well until the time she had the pulmonary embolism? 
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1 A Yes, I think I said that. 

2 Q Do you think that that's a fair statement given 

3 the facts in this record? 

4 A Well, I think you would have to amend that t~ 

5 include the fact that the urinary output was down. I think 

6 that's a valid statement. 

7 Q Was there any other indication, Doctor, of renal 

8 failure? 

9 A I don't believe so. 

10 Q ~,Jhat about Dr. Ferrell's suggestion he was concerne~ 

11 or would have been concerned about the presence of blood in 

12 the urine over this period of ttme? 

13 A Well, we -- we tend to see blood in the urine after 

14 many gynecologic procedures. The fact that it was there 

15 

16 

17 

18 

19 

20 

21 

22 

for the first twenty-four hours or the first thirty-six hours 

in my experience is not unusual. 

Q 'lb.at was unusual in his experience though, was it 

not? 

A That was his testimony as I recall it. 

Q He thought it should have cleared up fairly 

quickly, and that if it hadn't cleared up, he would have 

been suspicious? 

A (Nodding.) 
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1 TIIE COURT: Dr. Pugsley, it's easier if you speak 

2 your answer if you would, please. (f) 
3 THE WITNESS: Okay. Yes, sir. 

4 BY MR. POVICH: 

5 Q Doctor, when you saw her on the 17th for the first 

6 time, what was her condition insofar as you_were able to 

7 observe and note? 

8 A With the exception of the diminishing urinary outpu~. 

9 I think that she was in the normal postoperative at:litus for 

lo this type of surgery. 

11 Q ~1hat did you note there? What action did ·you taka 

12 at that point? 

13 A She had some lower abdominal distention, ·and we 

14 gave her a suppository and rectal tubes to try to get rid 

15 of some of the gas. 

16 Q You gave her a suppository and a rectal tube for 

11 gas? 

18 A Yes. 

19 Q Anyt..hing else? 

20 A Not -- not to my note here.. I can check the order 

21 sheet if you like. 

22 Q 

A 

Didn't you increase her IV? 

I think Dr. Cooper had already done that. 
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1 Q If you had already increased the IV, then it 

2 really wasn't working, was it? 

3 A Well, it appeared to when Dr. Close saw her a 

4 little bit later in the afternoon. 

5 Q You have talked about that Dr. Close came in and 

6 began to take over the ·management of the case. You listed 

7 several doctors then who also came in the case. You had 

8 Dr. Bowen, Dr. Fusco, Dr. Strauch, Dr. Berger. 

9 A Yes. 

10 Q Dr. , I think it' s Franco·? 

11 A Paulo Franco, yes, general surgeon. 

12 Q Dr. Simsarian, Dr. Blakely, Dr. Close, ·~.. Young. 

13 A Correct. 

14 Q You said that the first one, Dr. Bowen, was called 

15 in because of the chest problem? 

16 A Yes. 

17 Q He was called in, I think you said, by yourself; 

18 is that right? 

19 A Yes. 

20 Q Do you recall that? 

21 A Well, the note says here that Dr. Close actually 

22 called him, the doctor who was managing the case at that time. 

You didn't call him at that time, did you? 
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1 A I think Dr. Close did. 

2 Q Does the note indicate how Dr. Close got around 

3 to calling in Dr. Bowen? 

4 A Because the patient had a chest pain, I believe. 

5 Q l.fuere did he go when he learned that the patient 

6 had the chest pain in order to get help? Did he go to you? 

7 A No, he went to the chest man. 

8 Q · Where did he get the chest man from? 

9 'fuat does the note say, Doctor, about how he happen•d 

10 to get Dr. nowen? Could you read that to us? 

11 A Could you possibly point out what you are speaking 

12 about because I don't recall that aspect of it! 

13 Q (Indicating.) 5:00 p.m. on the 17th. 'WIMlt does 

14 that say? 

15 A 5:00p.m., August 17, 1974. Tbis;is wrl.tten by 

16 Dr. James Close. "Contacted Dr. Amos,. who feels ·she should 

17 be under the care of a pulmonary disease specialist. Have 

18 called in now for Dr. Bowen." 

19 Q It was Dr. Amos "that he called, wasn't it? That 

20 was her employer. 

21 A Well, but the reasoning behind that type of thing 

22 is you try to call the particular specialist that is the 

23 favorite doctor of the referring doctor. 
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1 Dr. Close was trying to get in touch with Dr. Amos so that 

2 he would call the correct chest specialist. 

. 3 Q Was the referring doctor Dr. ~os? 

4 A 1 think in Dr. Close's mind it pTobably was. 

5 Q Or do you think, Doctor, when you gave me this 

6 answer I ,.,ould like you to reconsider this -- to whether 

7 or not Dr. Close learned that Mrs.PPrivette worked for Dr. 

8 Amos, that he thought that Dr. Amos in your absence may be 

9 able to find a chest specialist that should see this woman 

10 right away? 

11 A I don't think there was any question that she 

12 needed to be seen right away. But we wanted to be careful 

13 to get the correct physician because there are numerous 

14 chest physicians that could handle the situation '&nd you 

15 don't want to call the incorrect individual. 

16 So, Dr. Close in his judgment went to Dr. Amos 

17 to find out who his employee should be seen by for the chest 

18 problem; is that correct? 

19 A I really don't know what went on in Dr. Close's 

20 mind • That may have been how he was thinking • 

21 0 Rut in any event, it was Dr. Close who brought in 

22 Dr. Bowen after. consultation with Dr. Amos? 

2!J A ~n that particular day, Dr. Close was handling the 
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1 practice. qo, it w~uld have been his responsibility to call 

2 whoever he wanted to call. 

3 

4 

5 

6 

7 

Q 

A 

Q 

A 

Q 

He didn't call you? 

No, he did not, not at that time. 

He was the GYN? 

Correct. 

r.TJly is 1lr • Close seeing her? 'Do you have some 

8 association with Dr. Close? 

9 A Yes, "tqe do. On weekends we sometimes alternate 

10 days, alternate coverage. 

11 ~o, he is seeing your patient as sort .of like a 

12 courtesy to you. Is that what you are saying? 

13 A No . '·1ha t I'm saying is on the weekend; he will 

14 take care of his pr~ctice 4nd our practice on certain days. 

15 And the reverse is true. We take care of his patients on 

16 certain weekend days. 

17 Q He more or less can save you a trip. Is that what 

18 you are saying? 

19 

20 

21 

22 

2:3 

A No. I'm just saying that we alternate coverage. 

Doctor, do you recall that Mrs. Holley testified 

in this case that there came a time in which you had advised 

her and other friends of Mrs. Privette who were concerned 

about her condition approximately a week after the operation 
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1 as to what had happened. Do you recall that testimony of 

2 hers? 

3 A I dot1't recall specifically talking to Mrs. Holley. 

4 I do recall talking to various people to be certain that 

5 they were aware of the severity of the illness that Mrs. 

6 Privette had. '1e felt that she was extremely ill. 

7 Q ~·!ho did you speak with? 

8 A On various occasions, I think I did speak with her 

9 daughter on a. few occasions and the other folks I spoke to 

10 I could not identify. 

11 Q Did you indicate to them why Mrs. Privette was tft 

12 the condition she was in as Mrs. Holley testified? 

13 A I don't recall all the discussions, no. I do not 

14 recall that. 

15 Q Doctor, don't you think you would recall whether or 

1G not you hau advised the friends and family of Mrs. Privette 

17 that during the course of the operation, you had nicked her 

18 left ureter and subsequently learned that the right ureter 

10 was a stump? 

20 A I don't recall using that terminology. no. 

21 You don't recall using that terminology? 

22 A No, I do not. 

Do you recall advising them that during the course 
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I of the operation which you had performed that the ureter had 

2 been injured and was causing problems that Mrs. Privette 

3 was experiencing? 

4 A Well, actually, one week postoperatively she was 

5 so ill from the pulmonary embolism that the main thrust of 

6 . any discussion I had with anyone was advising them as to the 

7 severity of her illness. 

8 Q I'm sure that you would want to do that, Doc4%or. 

9 I'm just saying in doing so, did you advise them as to how 

10 she became so ill and did that include injury to her ureter? 

11 A Not that I can recall. 

12 So, you don't recall then this conversation that 

13 Mrs. Holley testified to which she said occurred about a 

14 week later? 

15 A No. 

16 Q By the way, about a week later would have been 

17 about the 22nd; is that correct? 

18 A (Nodding.) 

19 Q On the 22nd, a cystoscopy had been performed and 

20 a retrograde had been done; is that ~~rrect? 

21 A Yes. 

22 Q And there had been a film, is that correct, showing 

23 where Dr. Berger felt the fistula had initiated from? 
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1 A Yes. 

2 Q Did you see that? 

3 A Yes. 

4 Q So, you were aware then of that? 

5 A Oh, yes. 

6 Q So, it's not unlikely then that having been aware 

7 of it at the time you sought to explain what the problem 

8 was to Mrs. Privette's family and friends, that you would 

9 have indicated to them that that was the problem? 

10 A Well, I think we indicated that there was a fistula 

11 or a leakage of urine. But the specifics of how this 

12 occurred, I do not recall discussing·-,. that. 

13 Q Any reason why you don't recall itt 

14 A I don't recall it. 

15 Q You just don't recall. 

16 A As I said, the main thrust of our discussion was 

17 to let them know that here was a woman who was exceedingly 

18 ill. 

19 Q There came a time, did there not. Doctor, in which 

20 you indicated to Mrs. Privette and confirmed it ~th a note 

21 in the record, did you not, that you explained to her how 

22 she happened to have found herself in the condition she did; 

2:3 is that right? 

DEO REP()RTING 
931-3434 



801 

1 A Yes. 

2 Q You do recall that? 

3 A Yes. 

4 Q Is that the entry on October 2? 

5 A Yes. 

6 Q Did you indicate to her at that- time that the 

7 injury, the damage to her urinary system, to her left ureter, 

8 was most probably caused at the time of surgery in removing 

9 the ovary? 

10 A 

11 Q 

12 A 

13 Q 

14 A 

15 Q 

16 injury? 

17 A 

18 Q 

19 caused it? 

20 A 

21 

22 Honor. 

That's what I had in the note on that date, yes. 

Is that what you believe? 

At that time, yes. 

You now don't believe that any longer? 

I'm not sure I can say what caused the injury. 

At that time, that's what you believe caused the 

I think phraseology was most probably. 

You no longer feel that most probably that was What 

I don't really know what caused it. 

MR. POVICH: I have no further questions, Your 

THE COURT: Mr. Scanlon, do you have any questions? 
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1 MR. SCANLON: No, Your Honor. 

2 THE COURT: Mr. Slenker. 

3 REDIRECT EXAMINATION 

4 BY MR. SLENKER: 

5 Q Dr. Pugsley, Mr. Povich asked you if there were 

6 ways in which you could have found out the kidney was in 

7 there or indeed if the patient has one functioning kidney 

8 or two functioning kidneys. I'll ask you, sir, if there 

9 was any need to know about kidneys with reference to the 

10 chief complaint made to you by Mrs. Privette in this case. 

11 A No, there was not. 

12 Q The kidneys would not be the cause of vaginal 

13 bleeding to the extent that she complained of, would they? 

14 A They would not. 

15 Q All right, sir. He asked you also about on the 

16 7th of February, 1974, if you ordered any laboratory tests 

17 on Mrs. Privette. Would you tell the members of the. jury 

18 if laboratory tests of any kind would ~how where she was 

19 bleeding from, first of all, or would laboratory tests give 

20 you any indication as to the cause of the bleeding? 

21 A They certainly wouldn't indicate where the bleedin~ 

22 was coming from. And I don't think they would help us as 

2~ far as the cause either. 
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1 something in relation to a school situation. 

2 Q Okay. 

3 Mr. Slenker has read you something from Dr. 

4 Strauch's testimony as to the location of the ureter. You 

5 recall very clearly, do you not, when Dr. Berger testified 

6 and he put the IVP film up there exactly what he testified 

7 to as to the location of the fistula or the break in the 

8 ovary? 

A Um-hum. 

]() Q He specifically said, did he not, that the ovary 

11 was at or about or had been at or about the location of tHI 

12 fistula; is that correct? 

13 A Yes. 

14 Q That's what you saw on the 22nd, wasn't it, Doctor? 

15 A In that.particular X-ray? 

Hi Q Yes, or one very s~ilar to it. 

17 A Yes. 

18 Q So, there wasn't any question in your mdnd on the 

19 22nd when you spoke to her family and friends where that 

20 fistula was, was there? 

21 A Not as far as the X-ray was concerned. 

22 Q ~~asn' t that the best indication of it, not what 

2::J Dr. Strauch said some almost three years later, two and a 
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14 

15 

16 

17 

18 

19 

20 
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half years later. You knew perfectly well where it was, 

didn't you? 

at? 

A 

Q 

A 

Q 

A 

Q 

Certainly. 

MR. POVICH: Right where f,QU had been~ 

I have no further questions. 

FURTHER REDIRECT EXAMINATION 

BY MR. SLENKER: 

Didn't Dr. Strauch look at the same X-ray you look~~ 

Yes. 

Did he look at the same X-ray Dr. Berger looked at? 

Yes. 

You all could see the approximate location of it? 

A Yes. 

MR.. SLENKER: That' s all . 

THE COURT: Dr. Pugsley, you may step down, sir, 

and join Mr. Slenker at counsel table. 

Do you have any further witnesses you want to call? 

MR.. SLENKER: That' s our case , Your Honor • 

THE COURT: All right. Do you all want to stand 

up and stretch a moment? 

Mr. Scanlon, do you want to proceed, sir? 

MR. SCANLON: Yes, if Your Honor please. I'd like 
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1 A \lhat if anything? 

2 Q Right. Did she have an IV with her? 

3 A Yes. She does have her IV running. 

4 Q All right. ~· after she gets into the operating 

5 room, did she get over on the table by herself? 

7 Q Okay. Did she say anything while she was getting ... .._ -
8 over on the table? 

9 A No, she didn't. 

10 Q All right. Now, after abe gets over o~ the 

11 operating table, what do you do then? --
12 A I explain to her that I'm going to take her blood 

13 pressure. And I check her pulse and respiration. And then 

14 this is when I start -- after I've checked these, then I 

15 start to tell her I am going to proceed with the anesthesia. 

16 Q Do you give her any medication in the §J.,t~g 

17 room? 

IS A {jes, I do~ 
10 Q What did you give her? ... 

20 A I -- first of all, after checking the vital signs, 
-

21 I give her Curare, which is a nonpolarizing muscle relaxant. 
~ 

22 Q 

A 

What does this do? -
This will make the eyelids grow very heavy. And 
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1 she may have blurred vision, and it prevents vesiculation& 

-
2 which is caused by another muscle relaxant which I .have to 

3 give her for her intubation. 

4 

5 

6 

Q 

A 

Q 

HOw do you give that medication? 

I inject it into the IV. 

How isit exactly that you inject it in.dle IV? 

7 What is the IV anyway? 

8 A The intravenous. It's the fluid 

9 Q (Interposing) Is it a tube? 

10 A It's five percent it's in a plastic base. 

11 Q How do you give the medication and what de you 

12 put into it? 

13 A Okay. I give the medication. in the tubin~ from 

14 her IV tubing. And this tubing runs from the IV. It' a 

1s a plastic bag. And it goes into a needle which the --

16 it's a Teflon catheter which has been inserted into her arm. 

17 Q Try to talk to the jury, please . Okay? 

18 You just insert the medication in the IV bag; is that right? 

19 A Not into the IV bag. There is a little rubber 

20 stopper type thing which is about I would say eighteen inches~-

21 twelve to eighteen inches from where the tubtng is connected 

22 to the Teflon catheter. Anyhow, this is a place where you 

23 inject your medication. 
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1 Now, after you give her that medication, do you 

2 know the dosage? 

3 A Of -- I remember the dosage of Curare which is 

4 three milligrams. 

5 Q All right. 

6 After you give that medication, what do you do 

7 next? 

8 A Well, prior -- then I tell her that I'm going to 

9 start to put her to sleep, and when she wakes up, that 

10 she'll be in the recovery room. 

11 Q You tell her that? 

12 A 6:es) 
13 Q After you tell her that, what do you ~ .. then? 

14 A I proceed starting to put her to sleep. 

15 Q How do you do that? 

16 A I first inject the sodium pentothal. 

17 Q You inject it where? 

18 A Into· that little rubber stopper type thing on 

19 the IV tubing. 

20 

21 

22 

Q All right. Now, I think Mr. Povich asked you if 

the sodium pentothal burns. Do you recall that question? 

A 

Q 

Yes, I do. 

·Your response was what? 
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1 A Well, some people claim that it burns. Other -
2 people say that it doesn't burn. 

3 Q Do you have any recollection that you can recount 

4 for this jury on whether or not Mrs. Privette indicated 

5 to you that she indeed had a burning sensation when the 

6 medication was inserted? 

7 A I think I answered this as to I don't recall 

8 what Mrs. Privette says. But if she says that she said 

9 that it burned, well, I believe her that it burned. 

10 

11 

12 

13 

Q 

A 

Q 

Do you have any recollection that she did say it? 

I don't recall that she said that on'that day. 

Okay. Now . 

MR. POVICH: (Interposing) Excuse me, Your Honor. 

14 I hate to interrupt, but I don't believe the evidence in 

15 this case was that she told the nurse that it burned. I 

16 think the evidence is that she.felt a burn. 

17 

18 

19 

20 

21 

22 

23 

MR. SCANLON: I think it's the jury's recollection. 

THE COURT: You can cover ·it on cross. Go ahead. 

BY MR. SCANLON: 

Q Now, I would ask you, Mrs. Marks, in all of the 

procedures that you've done at Fairfax HOspital since 1973, 

including Mrs. Privette's procedure, have you ever had a 
. ·'------------------

patient scream and fight to get off of the table? 
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A I've never had an adult scream or fight to get off 

the table. I have had little kiddies do this. 

Q All right. Now, with reference to Mrs. Privette, -
specifically, did she scream in the operating room? 

A Mrs. Privette did not scream --
Q (Interposing) All right. 

A (Continuing) -- in the operating room. 

Q Did Mrs. Privette fight to get off of tl!e· .OPerating 

room table? 

A No, she did not. 

Q I would ask you to assume that she did scream and 

that she fought to get off of the table. Now ,asa\DDing 

those facts, what would you do had that situation 

presented? I ~ ~ 
A I would then have take her blood pressure cuff ... 

off, ~cfi. ~~ probably removed my precor al stethoscope. I forget to _.. 

add that. I always listen to a patient's heartbeat with 

a precordial stethoscope. And that is one which -- it's 

a small stethoscope you put over the heart, and the end of 

it or the tubing -- I have an earpiece, so I'm constantly 

listening to the pulse rate.~ 

I would have removed that, have told the circulatin~ 

~urse 

-
to bring the carriage into the room, 
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1 A Prior to me adm.in~stf!ring tll.e •1;\e~.theaia? -
2 Q Yes. -
3 A I don't recall that. 

4 Q You don't recall whether he was o~ he wasn't? 

5 A I don't recall whether he was or he wasn't. 

6 Q You heard Dr. Pugsley testify today, did you not? 

7 A Yes. 

8 Q You heard that according to his testimony, he 

9 did not recall telling you to take Mrs. Privette to the 

10 operating . room!.. 

11 A I heard --

12 MR. SCANLON: (Interposing) I object to that, 

13 Your Honor. It's outside the scope of .direct examination. 

14: THE COURT: Overruled. Exception noted. 

15 THE WITNESS: I heard Dr. Pugsley testify. I am 

16 testifying to what I saw and 1$at I heard. 

17 BY MR. POVICH: 

18 Q What you saw and heard was that you recall him 

19 telling you to take Mrs. Privette to the operating room? 

20 

21 

22 

23 

A That's correct. 
...... 

Q In fact, that was the last instruction that you've 

heard with respect to her, wasn't it, from Dr. Pugsley before 

she was anesthetized? 
--' 
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1 A That's right_. 

2 Q The last instruction you heard from Mrs. Privette 
- -.. 

3 was that, "I don't want to be anesthetized." I don't· want 
y 

4 to be put to sleep until Dr. Hall is here." 

5 A I don't recall saying that was the last thing that -
6 Mrs. Privette said. I said the last thing that I can 

7 remember her saying was that she had wanted ~. a._~,t?t .. Dr •. J:t~ll. 

8 Q Before she was put to sleep? .. 
9 A@~ 

10 MR. POVICH: I have no further queationa. 

11 THE COURT: Mr. Slenker. 

12 BY MR. SLENKER: 

13 Q At the time that you said Dr. Pugsley to.ld you 

14 to take her to the room --. 
15 A (Interposing) e 
16 Q (Continuing) -- from that point on, do you have .. 
17 any recollection that Mrs. Privette objected fn any respect -
18 to this operation? 

19 A She did not object in any way, shape or form. .. 

20 Otherwise, I would not have wheeled her into the operating -
21 room • ., 

22 Q All right. Do you go to the recovery room with 
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1 the patient? 

2 A Yes, I do. 

3 Q Are you there when the patient wakes up? 

A No, I'm not. 

5 Q Who is? 

6 A The recovery room nurse. 

7 Q Do you see the patient after you turn the patient 

8 over to the recovery room nurse? 

9 A Just when I take other patients into the recovery 

10 room. If she's still there, I may, you know, just atop and 

11 check on her. 

12 Q Do you have a recollection as to Whether or not 

13 that occurred with regard to Mrs. Privette? 

14 A No, I don' t remember. 

15 Q Did you see Mrs. Privette later on at any time? 

16 A No, I hadn't. No, I didn't. 

17 Q I see. 

18 In the days following the procedure, and particular~y 

19 in the days following the 17th of October, I believe, when 

20 she was discharged from the hospital, did she ever call you -
21 up and ask you why you put her to sleep in light of what 

22 

28 

she supposedly said? 

A No, she didn't. 
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1 TI-lE COURT: Just .give me one copy, whatever you 

2 want. 

3 11R. POVICH: Can we give you this and substitute 

4 it because this is the authority? 

5 n-tE COURT: Okay. I can cut this off. 

6 t.m.. POVICH: If Your Honor wants to use the 

7 original to work with and then we will substitute these. 

8 THE COURT: All right. It's fine with me • 

9 Hr. Scanlon, thank you. Okay. 

10 Number one? 

11 l1R.. SCANLON: I would object to it on behalf ol 

12 the hospital. 

13 THE COURT: Okay. 

14 HR. SCANLON: I don't think that it'·a in the 

15 circumstances that we are talking about here, Your Honor. 

16 I don't think that it is sufficiently definitive or·all 

17 inclusive, and I object most strenuously to the word assault. 

18 I don ' t believe it is an assault, number one • And number 

19 two, I don't believe that it mentions anything about what 

20 the real issue in the case is, that is, whether or not the 

21 plaintiff had made a revocation of the previous authorization 

22 that she had given. So I think it's deficient. 

23 THE COURT: Let me reserve on number one. Anything 
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1 further you all want to say on it? 

2 HR... SCANLON: No , Your Honor . 

3 THE COURT : No ~ 2 . · 

4 MR. SLENKER: Yes. I would object to ~. 2 on 

5 the same basis as Mr. Scanlon has objected to No. 1. 

6 Since No. 2 has reference. to. the surgeon who performs .an 

7 operation, I think you are essentially telling· them that 

8 if they adopt what Mrs. Privette says that the operation 

9 was without authorization from the patient, then that flies 

10 right in the face of the record and flies right in the 

11 face of her exhibits which are the hoaP.ital record&·· in which 

12 the authorization specifically runs in favor of h~ to do 

13 the surgery and to extend medical treatment. 

14 THE COURT: How about reserve on NO. 1 and No. 2? 

15 No. 3? 

16 l1R. SCANLON: Yes, sir, I would object to that, 

17 if Your Honor please. May I remain seated, Your Honor? 

18 THE COURT: Yes, sir, go ahead. 

19 I1R. S~~ON: I specifically object to the word 

20 unlawful in this context. There isn' t anything about 

21 unlawful touching in the circumstances of this case. As 

22 to the unauthorized manner, I would have the same objection 

2!i that I have indicated to No. 1 and No. 2, that in the 
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1 circumstances of this case, it simply is not definitive, 

2 does not say enough considering all the facts and 

3 circumstances of this case. I think by brevity, I think 

4 it's prejudicial. 

5 THE COURT: Where is No. 3? 

6 MR. POVICH: Virginia Jury Instructions. 

7 THE COURT : Anythinr; further on it? 

8 HR. SLENKER: That's the criminal instruction, 

9 if Your Honor please. 

10 THE COURT: No, sir. 'l'ha t' s 46 . 01, which is 

11 Civil. It is a civil case. Crosswhite v. Barna is the 

12 authority for it. 

13 Any further argument on No. 3? 

14 

<~ 
lm.. SCANLON: Well, it talks about an intentional 

15 port in this instance. 

16 TilE COURT: Yes. What do you feel --

17 MR.. SCAlaON: (Interposing) I don't think that's 

18 the fact in this case. 

19 

20 

21 

22 noted. 

23 

THE COURT: Okay. Anything further? 

MR. SCAl{LON: No, sir. 

THE COURT: The Court will grant 3. Exception 

4? Do you want to tell me where i~s from first and 
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1 .. MB.. SCANLON: I have not . 

2 THE COURT: The Court will deny it and note 

3 plaintiff's exceptions foi: the reasons stated. 

4 7? 

5 MR. SCANLON: I do object on behalf of the 

6 defendants. Again, I object to the assault and the words, 

7 "Unlawful assault." I think it baa to be rephrased in the 

8 context of this case possibly in combination with one and 

9 two, if it's correct. I object. 

10 THE COURT: Is this 46·~·02 Doubles? 

11 l~. DANIEL: Yes. 

12 MR. SLENKER: You have already given .number 3, 

13 46.01, which is a definition of the battery . 

14 . l-fR.. POVICll: It was clearly contemplated, Your 

15 Honor. It says as defined in other instructions of the 

16 Court. It's clearly contemplated in 46.02 that there would 

17 be a reference to the definition of assault and batter~. 

18 THE COURT: Any further argument on number 7, 

19 counsel? 

20 MR.. SCANLON: I don' t believe so . 

21 THE COURT: The Court will grant it and exceptions 

22 of the defendants are noted for the reasons stated. 

~ 8? 
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1 MR. SLENKER: Yes. ·I object to 8 on the basis 

2 of its very language. I thought they were suing us because 

a 

4 

5 

6 

7 

8 

9 

10 

of what we did rather than for abandonment anyWhere. How is 

abandonment any issue in the case? 

THE COURT: I assume Mr. Scanlon --

MR. SCANLON: (Interposing) It would be 

prejudicial, but I don't think there is any evidence. 

THE COURT: Where is 8 from? 

MR. POVICH: 41.02. 

THE COURT: Okay. Are you claiming abandol\ment 

11 in this case? Abandonment would be some sort of omission. 

12 Isn't this more in the nature of a commission? 

13 MR. POVICH: Essentially, Your Honor, there is 

14 still a question of following this patient on the 15th and 

15 16th when Dr. Ferrell thought that he should have given her 

16 closer attention. I think maybe we can take the word 

17 abandon and make it more directly applicable to the case. 

18 MR. SLENKER: Abandonment, if Your Honor please, 

19 certainly consists of more than conduct on one occasion. 

20 The evidence is uncontradicted that his partner saw the 

21 patient on the 16th. Cooper, who had assisted on the surgery 

22 saw her on the 15th, saw her on the 16th, Dr. Pugsley saw 

2:1 her on the 17th. How is that abandonment? Dr. Pugsley's 
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1 testimony is that she was seen by him or his partner or 

2 by the resident that was in on the case from the beginning 

3 right on up until the time of .. the pulmonary embolism. There 

4 ian' t any basis at all for any abandonment. 

5 MR. POVICH: Failure to treat is abandoDIBellt, 

6 Your llonor. It's not limited to situations in which you 

7 walk away from the patient. It means the situatlou ln 

8 having performed the surgery, there is not sufficient 
. . 

9 following of his patient especially during a critical period. 

10 MR... SLEBKER.: .: Ydur Honor has already ruled on 

11 that. There ian • t anything charged to the defendidlt with 

12 reference to this case following the surgery. we· ·bad that 

13 out the other day on an evidentiary matter. 

14 MR. DANIEL: Your Honor, you took that·.-rup and 

15 said you felt it was within the motion for ju~nt but 

16 were not going to let me put that particular ···~bless on to 

17 testify to it because I hadn't given you notice. ~ut it 

18 clearly says within the parameters of the motion for judgment 

19 There' s been testimony in this case. So, we certatDly should 

20 give the jury some guidance as to how to aandle it~ 

21 THE COURT: What if I state it was the duty of 

22 the defendant surgeon to give continuous services to the 

23 plaintiff throughout·his treatment! Do you have·any objectim, 
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1 Mr. Slenker? 

2 MR. SLENKER: I certainly do. There ian 't any 

3 evidence to support that. 

4 THE COURT: Did he render continuing treatment 

5 throughout the case? 

6 MR. SLENKER: Certainly did. His partner treated 

7 her. He treated her. Cooper treated her. That ia his 

8 testimony. It's uncontradicted. Who said that la a violatio~ 

9 of any standard? 

10 THE COURT: Okay. I undaratand your point. Go . 

11 ahead. 

12 MR. DANIEL: ·In that connection, when we had the 

13 argument and the Court ruled in favor of Mr. Slenk.er the 

14 other day 

15 THE COURT: (Interposing) I never rule tn favor 

16 of counsel. I rule in favor of their cause or their client. 

17 MR. DANIEL: All right, air. I atand.CGrrected. 

18 Mr. Slenker on cross examination of Dr. ·Ferrell 

19 then asked Dr. Ferrell what the standard was postOperatively. 

20 That in my view and judgment opened up the ent:Lre· issue in 

21 this litigation. 

22 THE COURT: The only question I have, and I'll just 

2:1 throw this out, Dr. Ferrell indicated he should have visited 
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1 her the day following the operation. There was a conflict 

2 on that. That's one of the conflicts we have got. Dr .• 

3 Ferrell said he thought he should have visited her the 

4 evening following the operation. That's what I remember 

5 him saying. 

6 ~m.. SLENKER: Fine. Is that the standa-rdf.· Did 

7 he say that's the standard or did he say he should have? 

s MR. POVICH: He stated it's the standard. · 

9 MR. SLENKER.: If so, what flowed from that! 

10 THE COURT: You mean what damages? 

11 MR. SLEN~~: Yes, sir. 

12 MR.. POVICH: Failure to take corrective surgery, 

13 Your Honor, is what he said. He said you would have done 

14 an IVP and gone in there and done something about it on 

15 the 16th before the pulmonary embolism. But I thiDk Your 

16 Honor is absolutely right. If you just start the sentence 

17 it was the duty of the defendant surgeon to continua the 

18 services as long as necessary, I think that's the law. 

19 

20 gentlemen? 

21 

22 clear. 

23 

THE COURT: Any further argument on ~er 8, 

MR. SLENKER.: I believe I have made my position 

THE COURT: I believe I understand counsel's 
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1 position. I am going to go ahead and grant 8 with the 

2 amendment noting the exception on the amendment on the part 

3 of counsel. 

4 MR. SLENKER: I want the record to re~ect, Your 

5 Honor, my objection of an interjection in this record of 

6 a theory of recovery that is not in the IIX)tion for judgment, 

7 not supported in any respect by the evidence, and that is 

8 abandonment. There ian' t a word in the motion for· jllf.lgment. 

9 THE COURT: I have stricken ~he wor-d abandoament, 

10 sir. 

11 MR. SLENKER: I know. But that doesn't cure thl 

12 instruction by taking the word abandonment out of ·it and 

13 substituting the language that Your Honor now pcapo•es to 

14 put in there . 

15 THE COURT: All right, air. 

16 MR. SLENKER: That still makes it an abandonment 

17 instruction. That is something that was never to ~~is case. 

18 THE COURT: Very well, sir. 

19 Your exception ia noted. 

20 9? 

21 l~. SLENKER: Instruction 9 effectively directs 

22 a verdict, if Your Honor please, particularly by the language 

23 in the last paragraph pulling out particular items of evidenc~ 
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1 

2 

strike at the end of the case. I just don't believe that 

under the circumstances the defendants that I represent 

3 
are liable to respond for the damages she sustained as 

4 a result of Dr. Pugsley's surgery or the ~ur~ery at all. 

5 
I think there has to be something in an instruction of this 

6 type to that effect. 

7 THE COURT: Anything further? 

8 MR. SLENKER: No, sir. 

9 
THE COURT: Grant subparagraph one. &teeption 

10 noted. Number two? 

11 MR. SLENKER: I don' t think there' 8 been arty 

12 evidence that,number one, applies to the injury itself;· 

13 number two, applies to any effect of those injuries upon 

14 her health or otherwise. I don't perceive there ia any 

15 evidence of that, Your Honor. 

16 THE COURT: Doesn't the ~aychiatriat indicate that 

17 he did something as a result of the alleged injury by the 

18 defendants in this case? He un~rtook to treat her ·and 

19 that she would need some future treatment or something to 

20 that effect. 

21 

22 he came 

MR. SLENKER: I have to concede that he thought 

THE COURT: (Interposing) I mean i~' 8 a jury 
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1 question. 

2 MR. SLENKER: He came to a preliminary judgment 

3 that she needed treatment once a week. 

4 THE COURT: For six months to a year or something 

5 to that effect. 

6 MR.. SLENKER: Whatever. That 1 s the only· testimony • 

7 In other words, this leads on into the future ·as 'I see it, 

8 one and two, and I don 1 t think there is any evidence on that. 

9 THE COURT: All right, sir. Any further argument, 

10 gentlemen? 

11 MR. SCANLON: If the Court please, I would have 

12 the same objection as I have indicated earlier with reference 

13 to number one. I would like to submit another instruction 

14 tomorrow on damages insofar as my defendants are cencerned. 

15 THE COURT: Okay. I' 11 grant two and eaeptions 

16 noted. Number three? 

17 

18 

19 

20 

2l 

22 

MR. SLENKER: I don't think there is any evidence 

of any physical pain to be suffered in the future. 

THE COURT: Is there any evidence on future? 

MR. POVICH: Future pain? 

THE COURT: The only thing ia going to the 

psychiatrist. I don't know that that's future pain per se. 

Future medication for this lady. Is there any evidence on 
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1 the part of physicians that there is any pain that she is 

2 now suffering or she has to go back or take anything? .She 

3 has indicated she is taking some medication now, stool 

4 softeners and what have you. 

5 MR. POVICH: Your Honor, I think -that's a matter 

6 of how much evidence there is of it. I think there is 

7 some indication. She doesn't move as well. There is 

8 difficulty before her to move. She has limitation. 

9 THE COURT: Has she testified she' a got pain as 

10 a result or has any doctor testified? 

11 MR. POVICH: Dr. Berger spoke about 1~, but he 

12 didn't indicate a present.condition. 

13 THE COURT: Okay. The Court will strike future, 

14 noting plaintiff's ·exceptions. 

15 t:m. POVICH: Except, Your Honor, I'm sorry. There 

16 was an abnormal urological condition which she testified to 

· 17 that she did have. 

18 THE COURT: Was that pai~ful t~ough? Any indicatiott 

19 he said it would be painful? 

20 MR. DANIEL: I think the psychiatric testimony 

21 would authorize the future mental anguish. 

22 THE COURT: Isn't mental anguish to go to the 

23 psychiatrist? That's what is bothering me in this case. 
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MR. DANIEL: I think the mental anguish is her 

inability to obtain employment and to cope with the 

situation in her past. 

MR. POVICll: I think, Your Honor, to be a'bsolutely 

scrupulous, with respect to the record, any physical anguish 

and pain suffered by her in the past and mental anguish 

would be reasonable to be suffered by her would be fine. 

Exclude the pain, but include the mental anguish because he 

said she is not in a position now to return to 'Work accor.dina 

to the psychiatrist. 

THE COURT : Okay. Mr. Slenker . 

MR. SLENKER: I am not aware there is any evidence 

concerning mental anguish so far aa the future is concerned. 

The psychiatrist said that everything he was 

15 testifying to came from her. It' a not him. He didn't say 

16 she did or she didn' t. 

17 

18 

19 

20 

21 

MR. POVICH: He said he accepted that and he made 

a diagnosis that she was going to continue to have difficulty 

mentally until she could resolve it hopefully through therapy. 

I think Your Honor is correct in sayins that there 

is some question as to actual physical pain from this point 

22 forward. But I think that there is good evidence tn the 

23 record that she's going to have same mental anguish. 
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1 THE COURT: Mr. Scanlon. 

2 }m. SCANLON: I don't recall the testimony that 

3 way, Your Honor. That's all I can say. 

4 THE COURT: I know there is evidence she is going 

5 to the psychia tria t. But I don't know whether it • a mental 

6 anguish or not because it may be beneficial in the sense of 

7 being helpful. I guess that is what I am bothered with. 

8 

9 

10 

MR. POVICH: It's not the going to the psychiatrist. 

THE COURT~ You are saying her present condition. 

MR. POVICH: Yes, is what necessitates· her going 

11 to the psychiatrist. 

12 THE COURT: Yea • 

13 I think you would get this easily in D. C. Our 

14 Court of Appeals is very tough on what you can· pmva. If 

15 you don't have some sort of medical supporting .uta for it, 

16 they are very strict and send these case.s back. SO~ I'm 

17 going to sustain the objection. I'll note your exception 

18 to the future part of this • 

19 All right. .Number four. 

20 MR. POVICH: It says any physical pai~ and anguish 

21 suffered by her in the past period. 

22 THE COURT: Semicolon. I understand there is no 

23 objection to that portion of it by defendants' counsel. 
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1 Four? 

2 MR. SLENKER: I don't believe there is any 

3 evidence of humiliation or embarrassment associated with 

4 any disfigurement or deformity in this case, Your Honor. 

5 tm. POVICH: Your Honor, she has lost her hair 

6 just for openers right up front. I think that that's a 

7 disfigurement that is humiliating and embarrass~ag. and about 

8 which she ob,riously had some concern. 

9 THE COURT: What about any evidence of deformity? 

10 MR. POVICH: Yes, the scars on her stomach, three 

11 on each side. The doctor said that. 

12 MR.. SCANLON: If Your Honor please, she dictn' t 

13 testify to anything like that. 

14 THE PLAINTIFF: Would you like to see them? 

15 THE COURT: Mrs. Privette, you are going to have 

16 to remain quiet while I take this up with counsel. 

17 MR. SCANLON: It may be so, but it's not in evidence. 

18 Tim COURT: The only question I have ia the 

19 procedure when they have the tube coming out of her kidney. 

20 I don' t know. 

21 MR. DANIEL: Nephrostomy. Now, whether that is 

22 a deformity or what, I'm not sure. You can assume that it is. 

23 Of course, it's not --
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1 HR. SCANLON: (Interposing) She never testified 

2 that it caused her --

3 MR. POVICH: (Interposing) That was humiliating 

4 the idea of having to go around with a bag, if you recall. 

5 THE COURT: I tmderstand that portion. The 

6 question is whether it's a deformity. That's what I'm 

7 hung up on. 

8 UR. POVICH: I don't mind striking deformity and 

9 keeping disfigurement. 

10 TilE COURT: Any further argument, gentlemen? 

11 MR. SCANLON: I don't believe there is any test:f.tltlHI~ 

12 to support paragraph 4 by this witness as to any humiliation 

13 which she suffered. I think she has to say it . I don • t 

14 believe she did. 

15 THE COURT: All right. The Court will grant it 

16 as amended. I strike the word "or deformity, " and your 

17 exception is noted. 

~ 5? 

19 ~. SLENKER: Objection so far as the future is 

20 concerned. No evidence to support that. 

21 

22 

THE COURT: Mr. Scanlon, do you joint in that? 

MR. SCANLON: Yes. 

THE COURT : Okay . Mr . Povich? 
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1 MR. DANIEL: Your Honor, there is a great deal 

2 of discomfort. I'm not so sure it's limited to physical 

3 pain type of discomfort. 

4 THE COURT: I think what they are talking about 

5 is in the future. Isn't that the objection to the future, 

6 counsel? 

7 ~-IR.. SLENKER: That' s right. 

8 THE COURT: You all can see there is evidence of 

9 past but not futur·e. That's what I understand they are 

10 focusing on in their arguments. 

11 MR. POVICH: I think if we include the mental 

12 part of it, Your Honor, there is certainly mental discomfort •. 

13 THE COURT: The question is whether going to a 

14 psychiatrist is discomfort or inconvenience or what have you 

15 going in the future because he indicates some future. 

16 MR. POVICH: That may be discomforting, but it's 

17 the condition which he feels necessitates coming to him 

18 l-7hich I suggest is also discomforting especially since he 

19 talks in terms that she has depressed neurosis and is 

20 concerned and upset about it, what her situation is. 

21 THE COURT: Any further argument about 5? The 

22 Court will grant it and exception of the defendants is 

23 noted. 
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1 Okay. 6? Is there any evidence of nursing? 

2 HR. POVICH: No, Your Honor. 

3 TilE COURT: Do you 't-7ant to strike that word? 

4 MR. POVICH: There is nursing at the hospital, 

5 Your Honor. 

6 THE COURT: Okay, I'm sorry. 

7 MR. SLENKER: That's all in the hospital bill. 

8 !·tR. POVICH: You know, if someone would be smart 

9 enough to p:f.ck up the hospital bill and. go through there 

10 and say it~s hospital expense and not nurse's expense and 

11 cross it out, we have problems. I mean don't worry about 

12 a private duty nurse that doesn't exist. 

13 THE COURT: Okay. 

14 MR. SLENKER: There isn't any separate charge that'• 

15 made- for nursing· services rendered to her at the hospital. 

16 TilE COURT: Is there a separate charge for nursing 

17 at the hospital? 

18 MR. SCANLON: No. 

19 Tim COURT: 't-nly don't you look at them tonight? 

20 If you think that there is, I will put it back ln. 

21 

22 

MR. POVICH: All right. Let's strike it. 

Tim COURT: Any objection further to number 6? 

MR. SLENKER: There isn'~ anything as concerns the 
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1 future either. 

2 THE COURT: Doctors. 

3 MR. SLENKER: Well, there might ~e dpetors, 

4 psychiatrists. 

5 THE COURT: Yes. That's the only thing I think 

6 that gets it to that. 

7 Okay. 7? 

8 MR. POVICll: It should be "Her:". 

9 THE COURT : Okay • 

10 MR .. SLENKER: For what period of time, Your Honor, 

11 under the ev~.dence 1 

12 TilE COURT: Plaintiff's counsel will tell you. 

13 MR. POVICH: l\fhatever the evidence warrants, Your 

14 Honor. Any loss of earnings in the past by reason of being 

15 unable to work at her calling. That's however much the 

16 jury finds she is unable to do. It says past. I'm not askin~ 

17 for future although I think I could. I think insofar as the 

18 past is concerned, it's that amount. ·The jury may find it 

19 one year, less than a year, may find it up to date, 

20 especially if they accepted the psychiatric point of view 

21 that her loss of earnings is due to the trauma of the 

22 hospitalization and her failure to get everything back in 

23 shape. Indeed, he even suggested that at one point, Your 
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1 Honor, he wo1..tldn' t want her to do it because she would fail 

2 and failing would be very destructive. 

3 THE COURT: What is the objection, ~k. Slenker? 

4 There is no time on this? 

5 UR. SLENKER: Yes, for what perlod of time. 

6 This is a procedure that's done in August of 1974. You are 

7 going to put it to the· jury that they can allow her loss of 

8 earnings in August of 1974 right on up until today? 

9 MR. POVICH: The preamble relates, Your Honor, to 

10 damages resulting from the conduct of the defendants. 

11 MR. SLENKER.: I understand that, Mr. Povich. I 

12 don't have any problem·~ at all with that. I have a problem 

13 with the evidence, and I should think everybody else. here 

14 ought to, of a medical nature that says this lady can't 

15 work and when it was she coul dn' t work • 

16 'rrlE COURT: There was evidence. she couldtt •·t work 

17 for a· year. 

18 MR. SLENKER: No. Dr. Berger didn't say she 

19 couldn't work for a year. He said he would expect maybe 

20 she would experience some weakness, but he didn't say she 

21 couldn't work. Nobody said she couldn't work in 1975. 

22 THE COURT: Dr. Amos indicated she couldn't do 

2:-1 the work when she came back, to do the lifting and what have 
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1 you. 

2 HR. ~LENKER: When though? 

3 UR.. POVICH: Five months. That was five months 

4 postoperatively. 

5 MR. SLENKER: He never did identify when that was 

6 because he didn't know. 

7 MR. POVICH: Originally he said five months. 

8 MR. SLENKER: And for what period of t-ina? 

9 THE COURT: Is there any further argument on 7? 

10 The Court will grant it. Exception noted. 

11 All right. 8? Any objection to 8? 

12 MR. SLENKER: Yes, once again on the same basis, 

13 Judge ... 

14 TRE COURT: This is a different baa~a. 

15 MR.. SLENKER: There is no evidence. !hat's what 

16 I mean by the same basis. 

17 

18 

19 

20 

21 

22 

23 

Tim COURT: Okay • 

~~. SCANLON: I also jotn in that objection. ·I've 

joined in the others. 

THE COURT: Has plaintiff produced any evidence 

of lessening of earning capacity? 

MR. SLENKER: Not a bit. 

~m. SCANLON: No, sir. 
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1 NR. PfJVICil: It's not lessening of earning 

2 capacity, Your Honor. The problem is what happens if she 

3 can't return to her profession and she does something else? 

4 THE COURT: Has somebody said she can't return 

5 to her profession medically? I don't know that you need 

6 to get it medically. 

7 MR. POVICH: The psychiatrist really says she has 

8 not been abl~ to operate as a nurse and hopes that she will 

9 be able to in the future with treatment. 

10 TilE COURT: We ha,,.e got one case in Virginia that 

11 doesn't fit, the Basham vs .. Pate case, which is a broken 

12 wrist case. 

13 MR. POVICH: I am not going to argue it anyway. 

14 If you will erant it with loss of earnings, I·will take out 

15 lessening of earning capacity. 

16 THE COURT: Okay. Any further argument? 

17 HR.. SCANLON: No , Your Honor. 

18 THE COURT: Okay. 

19 I'll sustain the objection to 8 and I'll note 

20 plaintiff's exception to the Court's ruling. 

21 ~1R. POVICH: I'm sorry. Could I have some 

22 clarification? Are you going to say any loss of earnings 

2:3 she may reasonably .expect to sustain in the future? 

DEO REPORTING 
931-3434 ....... 



895 

1 THE COURT: Is there any evidence really of loss 

2 of earnings in the future? 

3 

4 

5 

6 

7 

MR. POVICH: The psychiatrist said she could not 

return to her work as a nurse until she $el=s hel='$elf s_quared 

away and he expected that it would take some time, six months 

perhaps, and some therapy. 

THE COURT: Do you all agree that's the testimony 

8 of the psychiatrist? 

9 MR. SLENKER: No, sir. 

10 THE COURT: Will you read that part of his 

11 testimony back, please? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

"QuestcLon: Did you discuss with her 

whether you felt that she should have the 

assistance or needed any assistance and 

towards what purpose? 

"Answer: Yes. I told Mrs. Privette 

that I felt that diagnostically she had a 

depressive neurosis. Also, I felt that I 

wanted to rule out a phobic neurosis, 

phobia simply meaning a fear which ties in --

again, a fear such as of going to a hospital 

and having any further surgery 

like that. 
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"So I felt that if I had pursued 

treatment which I did recommend at the ttme, 

that she be treated for this, so that she 

could be gainfully employed as a nurse which 

was her stated desire when she came in. So, 

on that basis, I did recommend further 

treatment and estimated the duration of 

treatment to be a minimum of six months on a 

weekly basis and possibly to be as long as 

one and a half to two years. 

"I had not and often did not come to a 

conclusion as to the frequency of treatment 

in terms of once or twice a week until sometime 

between the fifth and tenth session which I 

can have a better feel for the psychological 

makeup of the patient, how fast they will be 

able to advance it:l therapy, and what is in 

·general their intere~t, but at the time did 

offer the suggestion once a week for a min~um 

of six months . 

"Question: Did you have an. opinion at 

that time as to whether or not she could ~hen 

return to her employment as a nurse in that 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

profession without this type of therapy? 

"Answer: Yes. It was my firm belief 

that she at that time was stmply unable to do 

that. And I certainly would not have 

recotmnended it because it would have been. a 

setup for a failure; and in fact, this would 

have merely further depressed her. So had 

she brought that up, which I do not have any 

recollection that we discussed her boing back 

897 

into nursing right then, I certainly would have 

discouraged it. 

"Question: Did you discuss with her 

the expense of the future therapy? 

"Answer: She knew my fee, which is in 

accordance with the usual and customary 

charges. It's forty-five per forty-fiVe 

minute session or fifty dollars for fifty-

minute session. The three sessions that abe 

had were for fifty-dollar sessions for fifty 

minutes each, which is my customary 

evaluation, three-session evaluation of this 

kind of case .. 

"And I did indicate to her that there 
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would be a duration involved. Again, 

we are talking about in a six-month 

period normally twenty-five visits if you 

are not running into too many vacations or 

other kinds of problems weatherwiae like 

we have this year. 

"Question: What would yo.u say, Doctor, 

is the range of the expense .that you feel 

she would have if she followed your advice? 

"Answer: I would say that again, sort of 

going through some math in my head, I would 

say the absolute min~ would be 1500 and 

then somewhere up to $5, 000, dependin~ on how 

she was treated and so forth. 

"In orc:ler to more accwrately answer 

your question, I would say that there are 

therapists -- my own background is 

psychoanalytically oriented, if one wants to 

look at it that way, aimed to why people have 

problems as opposed to another type of 

discipline which might be behavior··: the'rapy, 

which is again aiming for relief of symptom8 

than it is exploring th~ causes. 
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"So, if she decided that she did want 

treatment, it mdght well have been that I 

would have recommended twice a week work if 

I felt she was most suited to that, and that 

her, again, means would permit and so forth. 

And thiw would have been very potentially 

a year's work twice a week. 

"So, again, that would have covered 

somewhere in that range as a bare minimun, 

1500, and then I would say up to $5,000, in 

that range. I ~ess that's a wide range. 

I wish I could be more specific. 

"Question: Did she return to you after 

those three visits? 

"Answer: No, she didn't. I did receive 

a phone call from her subsequently indicating 

that she did want treatment and so forth. But 

beyond that, I didn't hear from her. And I 

had to assume that there were circumstances 

beyond her control that she didn't. But it 

seemed that at the time, at the ttme of the 

phone call, she genuinely desired to improve 

her situation through what I had recommended." 
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1 MR. SLENKER: See, the effect of his testimony 

2 is that she was addressing something we didn't bring up 

3 that he was discussing there in that phone conversation. 

4 MR. POVICH: That's very helpful to me that we 

5 didn' t bring it up. But his evaluation of whether or 

6 

7 

not she is now able to return to the practice of being a 

nurse without additional psychiatric help, he says she can't. 

8 That's why we included the future psyChiatric expense. 

9 THE COURT: All right. You feel that's future 

10 loss of eaTnings? 

11 MR. POVICH: Well, until she can get back to wodt, 

12 Your Honor. 

13 MR.. SLENKER: That' s an evaluation as of· February , 

14 1976. 

15 MR. POVICH: That's right. 

16 MR. SLENICER: No·t March of '77, Judge, not March 

17 of '78 or '9. 

18 MR.. POVICH: Your Honor, this is all argument as 

19 to why it shouldn't be awarded one way or the oth8r. But 

20 I think the jury if they feel the evidence warrants it, 

21 should be able to find that. 

22 THE COU'RT: Okay. Any further argument? I will 

2:4 leave in future loss of earnings. Exception noted. 
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Do you have any objection to what I call the amen 

paragraph? 

l1R. DANIEL: It should be "Her" instead of "Him." 

THE COURT: Yes, sir. 

MR.. SLENKER: Your Honor, may we back up a minute? 

I missed the ruling that you made. 

THE COURT: Which one, sir? 

MR. SLENKER: Just after the reporte~ read the 

material that she read. 

THE COURT: Okay. I granted:~ loss of earnings 

as to future. And I struck lessening of earning capacity 

and noted the exce?tion of the defendants. 

Then counsel said that the amen paragraph it 

should be "Her" in the third line from the bottom, the 

paragraph that is unnumbered, the second paragraph ·8Q8tained. 

"Him" should be "Her." 

I asked if anybody has any objection to the 

last. 

MR. SLENKER: Yes, I do. I think I will throw in 

not to exceed the sum sued for in the motion for judgment. 

THE COURT: If you mention the ad damnum, we leave 

it in. If you don't, we take it out. That's usually the 

way. 
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1 MR. POVICH: Your Honor, could I···make that 

2 decision in the morning? 

3 THE COURT: Yes, sir. I will reserve on that. I 

4 will make a note and we will take it up in the morning. 

5 Does everybody agree that's. the way it ought to 

6 be handle or not? 

7 MR. SCANLON: It's agreeable with me. 

8 THE COURT: Mr • Sl enker , is that agreeable with 

9 you, sir? If he attempts to mention it, we would leave it 

10 in. 

11 MR. SLENKER: I would then ask for a curative 

12 instruction at the time he mentions it if he decides to. 

13 THR COURT: Okay. 15? 

14 MR. SLENKER: I would object to this, if Your 

15 Honor please, on the basis that there isn't any expert 

16 testimony to support it. 

17 tm. POVICH: That's all Ferrell, Your Honor. 

18 THE COURT: Sir? 

19 MR. POVICH: This was all testified to br Dr. 

20 Ferrell, what he would advise hie patient under the 

21 circumstances as existed here had the defendant followed the 

22 standard of care in the community. He testified that what 

he would have ;advised his patient was in conformity with the 
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1 THE COURT: He did testify that the preparations 

2 were not within the standard of care. Now, this goes to a 

3 different issue. 

4 l1R. SLENKER: IVP, catheters. 

5 TilE COURT: All that was :f.n doing some work-ups • 

6 MR. DANIEL: MY recollection is I asked h~ 

7 specifically what the standard would require insofar;; as 

8 discussing this operation with his patient. 

9 THE COURT: Let me pass on 15 then. We will take 

10 a break at some point and I'll give you a chance to get 

11 those. 

12 16? 

13 MR. SLENKER: This purports to cover the ·elements 

14 of damage we already covered in 14. 

15 MR. DANIEL: It deals with assault. 

16 MR. POVICH: Your Honor, perhaps we will withdraw 

17 this one. 

18 THE COURT: Withdraw this one? 

19 MR. POVICH: ~~at is more appropriate is a false 

20 arrest case. 

21 THE COURT: 16 is withdrawn. 17? 

22 l.fR. SLENKER: tsn' t this covered in other 

2a ins true tiona , if Your Honor please, deal in~ with damages to 
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1 which the plaintiff might be entitled should there be a 

2 recovery? 

3 

4 

5 

6 

7 

8 

9 

10 

MR.POVICII: Your Honor, it's important, I think, th~~t 

note there, that all such consequences might not reasonably b•~ 

expected to result, for instance, typically being the 

pulmonary embolism and vested tube. So. this is to show 

THE COURT: (Interposing) Where is this one from? 

MR. POVICH: This is a standard instruction, 23.021 

THE COURT: Any further argument on 17, gentlemen? 

MR.. SCANLON: Yes , Your Honor. I do have an 

11 objection. I don't believe that these defendants are liable 

12 as this instruction would say. I don't just feel they are 

13 liable for the acts of Dr. Pugsley. That's the only evidence 

14 that all of the acts of Dr. Pugsley however committed were 

15 injurious but nothing with reference to the anesthesia. 

16 I don't believe that these defendants, the defendan~s 

17 I represent, are liable for anything other than any 

18 consequences she suffered as a result of the anesthesia. 

19 Nothing else. There isn't any evidence to support she 

20 suffered any injury as a result of the anesthesia. 

21 THE COURT: Mr. Slenker. 

22 MR. SLENKER: Another thing, tinder the parameters 

2:3 of instruction 17, the jury would be entitled to award 
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1 damages for the pulmonary embolism. 

2 MR. POVICH: That's right. 

3 MR. SLENKER: The evidence here is that pulmonary 

4 embolism can happen when you are at·rest. 

5 TilE COURT: Plaintiff's counsel indicated they 

6 weren't claiming pulmonary embolism. 

7 MR. POVICH: On the assault and battery We are, 

8 but not on the negligence. We don't say his negligence 

9 caused the pulmonary embolism. But his negligence was a 

10 natural and probable consequence of the operatlcm. 

11 THE COURT: I don't follow. Let me hear from Mr. 

12 Slenker and then I will back up to you, Mr. Povich. 

13 MR. SLENKER: This instruction here will : allow 

14 them to grant damages for pulmonary embolism and any other 

15 condition that she had while in the hospital as to which 

16 there isn't one scintilla of evidence. Now, I don't care 

17 whether you are claiudng pulmonary embolism under assault 

18 and battery or under negligence. You've still got ·to prove 

19 it, and the evidence here is pulmonary embolism can happen 

20 at rest. It can happen to you and I right now. That's the 

21 only evidence in the record. 

22 MR. POVICH: The trouble· is, she was at rest. She 

2!l was lying in bed in a hospital and that is when you get the 
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1 pulmonary embolism. 

2 THE COURT: How can that be the responsibility of 

a the defendants? Nobody said they know whAt the cause of it 

4 is. I understood the first day there wasn't a claim for 

5 the pulmonary embolism I guess you say on .the negligence 

6 portion of it. 

7 MR. POVICH: Yes, sir. We don't think Dr. Pugsley 

8 caused it, but it was a result of the operation. 

9 THE COURT: Is there anybody that said pulloonary 

10 embolism was a result of the operation? 

11 MR. POVICH: I think, Your Honor , 1 t 'a more 

12 probable following an operation than just walking around on 

13 the street. It occurs at rest when you are lying down. 

14 MR. SLENKER: Mr. Povioh didn't test1fy·tn this 

15 case. 

16 THE COURT : Okay. 

17 MR. POVICH: Your Honor, the only thing that 

18 should be excluded shall be the pulmonary embolism and 

19 intracranial bleeding because everything else certainly 

20 was a result of it. 

21 rm.. SCANLON: If Your Honor please, I would object 

22 on that basis. I don't see how you add jury instruction 

2:J number 17 when you've already got jury instruction number 14. 
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1 I think you itemize it out, number 14. I think this is just 

2 a catch all which is terribly prejudicial to my clients. 

3 MR. POVICH: Your Honor, this is a clear statement 

4 of the law. It's a natural and probable consequence. 

5 It's immaterial that all consequences might not reasonably 

6 have been expected to result. 

7 What he's going t·o come in and argue is okay_, we 

8 expected Dr. Pugsley to operate on her, and she would be out 

9 of there in a week. We can't be expected to pay if he 

10 operated and a fistula was there and resulted tn her stay for 

11 two months. 

12 But they can be. That was a natural aud probable 

13 consequence of the operation which they were administering 

14 the anesthesia for. Does that mean the damages should be 

15 limited to the four days they originally antie1pate4 the 

16 operation would last? This says no. It was immaterial 

17 that all such consequences might not reasonably have been 

18 expected to result. They did. As long as they did result, 

19 that's the state of the law. 

20 ~- SLENKER: The fact that they resulted, if Your 

21 Honor please, they must result from something. If so, 

22 some doctor some place could identify the source of it. the 

23 reason for it, the etology of it. That was not done as to 
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1 the intracranial bleedinr,, as to the pulmonary embolism. 

2 So, I am saying irrespective of what he says, where 

3 he is claiming it and what count, it: is not in this law suit 

.4 because there isn't any evidence to tie it in to anything. 

5 MR. POVICH: If you want to add "result from the 

H operation," fine. But to that extent, we do not include 

7 pulmonary embolism and intracranial bleeding. Then it would 

8 not be included. 

9 THE COURT: What do you want to do? Amend it? 

10 MR. POVICH: It is immaterial that all such 

11 consequences might not reasonably have been expected to 

12 result from the operation. 

13 THE COURT: Strike the word "From the defendants' 

14 act." 

15 MR. POVICH: I add "From the.operation" at: the very 

16 end. 

17 THE COURT: Okay. I tmderstand what you are 

18 saying. 

19 MR. SLENKER: The amendment does not cure the 

20 instruction, if Your Honor please. It does not cure the 

21 point that we have heretofore been discussing, because when 

22 youtalk about injurious consequences, you have got a lot 

2:3 to talk about so far as injurious consequences with reference 
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1 to this lady. But that's the very heart and thrust of their 

2 argument. 

3 One of those is the pulmonary embolism as to which 

4 there is no evidence whatsoever to tie.it i~to any o~ the 

5 defendants. One of those is intracranial bleeding as to.wbic~ 

6 there is no evidence tying it into any of the def.Odants. 

7 You are just going to say injurious consequences. 

s As a matter of fact, I am going to ask Your Honor 

9 to tell the jury that there is no way that they could award 

10 damages for the pulmonary embolism or for the intracranial 

11 bleeding because that's what ought to be done. · '!'here·· isri' t 

12 a scintilla of evidence tying thoae into anytlling · t)uit the · . !. 
I. ' 

13 defendants did. 

14 

15 

THE COURT: Okay. Any further ar~ts, . gentlemen? . · 

MR. SCANLON: Yes, if Your Honor pleas~. ·1 want to 

16 make ~y position clear, I hope, that I do object to this. 

17 instruction because I don't believe these defendants are 

18 liable for any damages flowing from the operation. They are 

19 liable only for what the plaintiff has sued for in the motion 

20 for judgment, which is damages from the anesthesia. I 

21 believe th~t's all they sued for. 

22 THE COURT: I am going to deny 17. I will not 

2a the plaintiff's exception to the Cou~t's ruling. 
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1 Okay. 18? Other than making it hist her and 

2 she, is there any objection? 

3 Third line from the bottom, "She," fourth line 

4 from the bottomt "She," and the top line, Hel='." 

5 UR. SLENKER: I have no objection to 18. 

6 MR. SCANLON: I don't have any objection. 

7 TiiE COURT: 18 is granted. 

8 19? 

9 MR. SCANLON: I'm sorry. Could we go back over 

10 18? I think for the record, I will still have to make the 

11 same objection I've been· ·making before, that I don't 

12 believe my clients, I mean in order to be consistent 

13 THE COURT: (Interposing) You don't think it 

14 applied to your clients. 

15 11R. SCANLON: That's correct. 

16 THE COURT: The court will grant 18, and-your 

17 exception is noted for the reasons stated. 

18 19? 

19 MR. SLENKER: We would object or I would object 

20 if Your Honor please, to instruction 19 aa not being involved 

21 in the case, nor is it supported by the evidence by any of 

22 the witnesses, and as a matter of fact, finds no support 

23 whatever going all the way back through the pleadings and 
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1 PROCEEDINGS ..... --------..-.--- ..... -
·2 {Out of the presence of the jury) 

3 TJtE COURT: The jury verdict form. I assume we 

4 will want one in favor of all the defendants. The second 

5 one I was thinking of is a verdict against the plaintiff. 

6 The jurors would have to write in the defendants against 

7 whom they were finding in favor of the plaintiff against 

8 certain defendants and then finding in favor of certain 

9 defendants. 

10 MR. POVICH: Can I make a suggestion? 

11 THE COURT : Go ahead. 

12 MR. POVICH: Could you say how do you find as 

13 to the plaintiff's claim as to the defendant and list the 

14 defendants? Then say or do you find against aay of the 

15 following defendants and list them. Say yes oY no, and then 

16 if so, put the amount. 

17 Essentially we have two counts. In the first 

18 one you would have as to count one on negligence. You would 

19 say do you find against the defendant 

20 THE COURT: (Interposing) Do you want it separate? 

21 MR.. POVICH: Yes, sir. I think you have to 

22 separate them because of the situation we have here. 

THE COURT : Mr • Slenker . 
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1 I have indicated that you have an hour each to 

2 argue the case. I will say at the outset counsel are 

3 responsible to see that the instructions in the proper form 

4 and the ~xhibits so that you are satisfied. 

5 I will take the exhibits if you all want to refer 

6 to them and put them over here on this corner if any· of 

7 you want to grab them at the time. I'll put the instructions 

s next to it. 

9 The jury strikes we have covered. l'll go back 

10 to instructions. I was holding on plaintiff's 1, 2, 15, 19, 

11 7, A-7, A-10, and c. Mr. Povichla-..tnight raised the questi 

12 about C after you left, Mr. Slenker, and I told htm 1 would 

13 hold it until this morning. 

14 

15 

16 

17 

MR. SLENKER: I see. 

THE COURT: All right. As to Plaintiff~& 1 and 2, 

on the assault and battery. Mr. Povich? ·:· ": 

1-m.. POVICH: Yes, sir. 1 think that it requires 

a definition and that this relates the defini~·to the 

case. I mean it's not a criminal assault. It'* a case 

20 involving the unauthorized admission of anesthesia. I think 

21 

22 

23 

that the jury should be told that that constitute& assault. 

MR. SLENKER: Is it really an assault? 

MR. POVICH: I mean assault and battery. Well, it 
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1 Do you want to come up on the verdict forms , and 

2 we'll see where we are on this? 

3 Do you have any objection to this one? It's a 

4 negligence count. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Do you want the names in, a total in, or do you 

want to let them write in the names? Dr. Pugsley's name 

is on the original here. Really, it's joint and ••~ral, 

ian' t it, so they should write in the names? Defendants 

blank. and leave off Fairfax Hospital, Silberaiepa and Marks. 

MR.. POVICH: Yea • 

THE COURT: Find in fawr of the plailltiff againat 

the defendants blaDk, long line, alld aaaaaa clamapa blank. 

And we find in fawr of defendants blank. 011&7., lf$._11 that 

cover it? 

@ MR. POVICH: I thiDk you have to fi11d f.ll fa-ver 

of all defendants. 

THE COURT: That's this one, the se~ one. 

18 MR.. POVICH: 

19 of this. 

20 THE COURT: No, no. If they fill out tbia ona, --~ 

21 that's only if they find in favor of the plaintiff against ~ 

22 certain defendants. In other words, in theory, if they find 

2a against defendant A only, then they put defendant A's name i 
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