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MR. DANIEL: I think the mental anguish is her 

inability to obtain employment and to cope with the 

situation in her past. 

MR. POVICll: I think, Your Honor, to be a'bsolutely 

scrupulous, with respect to the record, any physical anguish 

and pain suffered by her in the past and mental anguish 

would be reasonable to be suffered by her would be fine. 

Exclude the pain, but include the mental anguish because he 

said she is not in a position now to return to 'Work accor.dina 

to the psychiatrist. 

THE COURT : Okay. Mr. Slenker . 

MR. SLENKER: I am not aware there is any evidence 

concerning mental anguish so far aa the future is concerned. 

The psychiatrist said that everything he was 

15 testifying to came from her. It' a not him. He didn't say 

16 she did or she didn' t. 

17 

18 

19 

20 

21 

MR. POVICH: He said he accepted that and he made 

a diagnosis that she was going to continue to have difficulty 

mentally until she could resolve it hopefully through therapy. 

I think Your Honor is correct in sayins that there 

is some question as to actual physical pain from this point 

22 forward. But I think that there is good evidence tn the 

23 record that she's going to have same mental anguish. 
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1 THE COURT: Mr. Scanlon. 

2 }m. SCANLON: I don't recall the testimony that 

3 way, Your Honor. That's all I can say. 

4 THE COURT: I know there is evidence she is going 

5 to the psychia tria t. But I don't know whether it • a mental 

6 anguish or not because it may be beneficial in the sense of 

7 being helpful. I guess that is what I am bothered with. 

8 

9 

10 

MR. POVICH: It's not the going to the psychiatrist. 

THE COURT~ You are saying her present condition. 

MR. POVICH: Yes, is what necessitates· her going 

11 to the psychiatrist. 

12 THE COURT: Yea • 

13 I think you would get this easily in D. C. Our 

14 Court of Appeals is very tough on what you can· pmva. If 

15 you don't have some sort of medical supporting .uta for it, 

16 they are very strict and send these case.s back. SO~ I'm 

17 going to sustain the objection. I'll note your exception 

18 to the future part of this • 

19 All right. .Number four. 

20 MR. POVICH: It says any physical pai~ and anguish 

21 suffered by her in the past period. 

22 THE COURT: Semicolon. I understand there is no 

23 objection to that portion of it by defendants' counsel. 
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1 Four? 

2 MR. SLENKER: I don't believe there is any 

3 evidence of humiliation or embarrassment associated with 

4 any disfigurement or deformity in this case, Your Honor. 

5 tm. POVICH: Your Honor, she has lost her hair 

6 just for openers right up front. I think that that's a 

7 disfigurement that is humiliating and embarrass~ag. and about 

8 which she ob,riously had some concern. 

9 THE COURT: What about any evidence of deformity? 

10 MR. POVICH: Yes, the scars on her stomach, three 

11 on each side. The doctor said that. 

12 MR.. SCANLON: If Your Honor please, she dictn' t 

13 testify to anything like that. 

14 THE PLAINTIFF: Would you like to see them? 

15 THE COURT: Mrs. Privette, you are going to have 

16 to remain quiet while I take this up with counsel. 

17 MR. SCANLON: It may be so, but it's not in evidence. 

18 Tim COURT: The only question I have ia the 

19 procedure when they have the tube coming out of her kidney. 

20 I don' t know. 

21 MR. DANIEL: Nephrostomy. Now, whether that is 

22 a deformity or what, I'm not sure. You can assume that it is. 

23 Of course, it's not --
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1 HR. SCANLON: (Interposing) She never testified 

2 that it caused her --

3 MR. POVICH: (Interposing) That was humiliating 

4 the idea of having to go around with a bag, if you recall. 

5 THE COURT: I tmderstand that portion. The 

6 question is whether it's a deformity. That's what I'm 

7 hung up on. 

8 UR. POVICH: I don't mind striking deformity and 

9 keeping disfigurement. 

10 TilE COURT: Any further argument, gentlemen? 

11 MR. SCANLON: I don't believe there is any test:f.tltlHI~ 

12 to support paragraph 4 by this witness as to any humiliation 

13 which she suffered. I think she has to say it . I don • t 

14 believe she did. 

15 THE COURT: All right. The Court will grant it 

16 as amended. I strike the word "or deformity, " and your 

17 exception is noted. 

~ 5? 

19 ~. SLENKER: Objection so far as the future is 

20 concerned. No evidence to support that. 

21 

22 

THE COURT: Mr. Scanlon, do you joint in that? 

MR. SCANLON: Yes. 

THE COURT : Okay . Mr . Povich? 
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1 MR. DANIEL: Your Honor, there is a great deal 

2 of discomfort. I'm not so sure it's limited to physical 

3 pain type of discomfort. 

4 THE COURT: I think what they are talking about 

5 is in the future. Isn't that the objection to the future, 

6 counsel? 

7 ~-IR.. SLENKER: That' s right. 

8 THE COURT: You all can see there is evidence of 

9 past but not futur·e. That's what I understand they are 

10 focusing on in their arguments. 

11 MR. POVICH: I think if we include the mental 

12 part of it, Your Honor, there is certainly mental discomfort •. 

13 THE COURT: The question is whether going to a 

14 psychiatrist is discomfort or inconvenience or what have you 

15 going in the future because he indicates some future. 

16 MR. POVICH: That may be discomforting, but it's 

17 the condition which he feels necessitates coming to him 

18 l-7hich I suggest is also discomforting especially since he 

19 talks in terms that she has depressed neurosis and is 

20 concerned and upset about it, what her situation is. 

21 THE COURT: Any further argument about 5? The 

22 Court will grant it and exception of the defendants is 

23 noted. 
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1 Okay. 6? Is there any evidence of nursing? 

2 HR. POVICH: No, Your Honor. 

3 TilE COURT: Do you 't-7ant to strike that word? 

4 MR. POVICH: There is nursing at the hospital, 

5 Your Honor. 

6 THE COURT: Okay, I'm sorry. 

7 MR. SLENKER: That's all in the hospital bill. 

8 !·tR. POVICH: You know, if someone would be smart 

9 enough to p:f.ck up the hospital bill and. go through there 

10 and say it~s hospital expense and not nurse's expense and 

11 cross it out, we have problems. I mean don't worry about 

12 a private duty nurse that doesn't exist. 

13 THE COURT: Okay. 

14 MR. SLENKER: There isn't any separate charge that'• 

15 made- for nursing· services rendered to her at the hospital. 

16 TilE COURT: Is there a separate charge for nursing 

17 at the hospital? 

18 MR. SCANLON: No. 

19 Tim COURT: 't-nly don't you look at them tonight? 

20 If you think that there is, I will put it back ln. 

21 

22 

MR. POVICH: All right. Let's strike it. 

Tim COURT: Any objection further to number 6? 

MR. SLENKER: There isn'~ anything as concerns the 
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1 future either. 

2 THE COURT: Doctors. 

3 MR. SLENKER: Well, there might ~e dpetors, 

4 psychiatrists. 

5 THE COURT: Yes. That's the only thing I think 

6 that gets it to that. 

7 Okay. 7? 

8 MR. POVICll: It should be "Her:". 

9 THE COURT : Okay • 

10 MR .. SLENKER: For what period of time, Your Honor, 

11 under the ev~.dence 1 

12 TilE COURT: Plaintiff's counsel will tell you. 

13 MR. POVICH: l\fhatever the evidence warrants, Your 

14 Honor. Any loss of earnings in the past by reason of being 

15 unable to work at her calling. That's however much the 

16 jury finds she is unable to do. It says past. I'm not askin~ 

17 for future although I think I could. I think insofar as the 

18 past is concerned, it's that amount. ·The jury may find it 

19 one year, less than a year, may find it up to date, 

20 especially if they accepted the psychiatric point of view 

21 that her loss of earnings is due to the trauma of the 

22 hospitalization and her failure to get everything back in 

23 shape. Indeed, he even suggested that at one point, Your 
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1 Honor, he wo1..tldn' t want her to do it because she would fail 

2 and failing would be very destructive. 

3 THE COURT: What is the objection, ~k. Slenker? 

4 There is no time on this? 

5 UR. SLENKER: Yes, for what perlod of time. 

6 This is a procedure that's done in August of 1974. You are 

7 going to put it to the· jury that they can allow her loss of 

8 earnings in August of 1974 right on up until today? 

9 MR. POVICH: The preamble relates, Your Honor, to 

10 damages resulting from the conduct of the defendants. 

11 MR. SLENKER.: I understand that, Mr. Povich. I 

12 don't have any problem·~ at all with that. I have a problem 

13 with the evidence, and I should think everybody else. here 

14 ought to, of a medical nature that says this lady can't 

15 work and when it was she coul dn' t work • 

16 'rrlE COURT: There was evidence. she couldtt •·t work 

17 for a· year. 

18 MR. SLENKER: No. Dr. Berger didn't say she 

19 couldn't work for a year. He said he would expect maybe 

20 she would experience some weakness, but he didn't say she 

21 couldn't work. Nobody said she couldn't work in 1975. 

22 THE COURT: Dr. Amos indicated she couldn't do 

2:-1 the work when she came back, to do the lifting and what have 
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1 you. 

2 HR. ~LENKER: When though? 

3 UR.. POVICH: Five months. That was five months 

4 postoperatively. 

5 MR. SLENKER: He never did identify when that was 

6 because he didn't know. 

7 MR. POVICH: Originally he said five months. 

8 MR. SLENKER: And for what period of t-ina? 

9 THE COURT: Is there any further argument on 7? 

10 The Court will grant it. Exception noted. 

11 All right. 8? Any objection to 8? 

12 MR. SLENKER: Yes, once again on the same basis, 

13 Judge ... 

14 TRE COURT: This is a different baa~a. 

15 MR.. SLENKER: There is no evidence. !hat's what 

16 I mean by the same basis. 

17 

18 

19 

20 

21 

22 

23 

Tim COURT: Okay • 

~~. SCANLON: I also jotn in that objection. ·I've 

joined in the others. 

THE COURT: Has plaintiff produced any evidence 

of lessening of earning capacity? 

MR. SLENKER: Not a bit. 

~m. SCANLON: No, sir. 
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1 NR. PfJVICil: It's not lessening of earning 

2 capacity, Your Honor. The problem is what happens if she 

3 can't return to her profession and she does something else? 

4 THE COURT: Has somebody said she can't return 

5 to her profession medically? I don't know that you need 

6 to get it medically. 

7 MR. POVICH: The psychiatrist really says she has 

8 not been abl~ to operate as a nurse and hopes that she will 

9 be able to in the future with treatment. 

10 TilE COURT: We ha,,.e got one case in Virginia that 

11 doesn't fit, the Basham vs .. Pate case, which is a broken 

12 wrist case. 

13 MR. POVICH: I am not going to argue it anyway. 

14 If you will erant it with loss of earnings, I·will take out 

15 lessening of earning capacity. 

16 THE COURT: Okay. Any further argument? 

17 HR.. SCANLON: No , Your Honor. 

18 THE COURT: Okay. 

19 I'll sustain the objection to 8 and I'll note 

20 plaintiff's exception to the Court's ruling. 

21 ~1R. POVICH: I'm sorry. Could I have some 

22 clarification? Are you going to say any loss of earnings 

2:3 she may reasonably .expect to sustain in the future? 
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1 THE COURT: Is there any evidence really of loss 

2 of earnings in the future? 

3 

4 

5 

6 

7 

MR. POVICH: The psychiatrist said she could not 

return to her work as a nurse until she $el=s hel='$elf s_quared 

away and he expected that it would take some time, six months 

perhaps, and some therapy. 

THE COURT: Do you all agree that's the testimony 

8 of the psychiatrist? 

9 MR. SLENKER: No, sir. 

10 THE COURT: Will you read that part of his 

11 testimony back, please? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

"QuestcLon: Did you discuss with her 

whether you felt that she should have the 

assistance or needed any assistance and 

towards what purpose? 

"Answer: Yes. I told Mrs. Privette 

that I felt that diagnostically she had a 

depressive neurosis. Also, I felt that I 

wanted to rule out a phobic neurosis, 

phobia simply meaning a fear which ties in --

again, a fear such as of going to a hospital 

and having any further surgery 

like that. 
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"So I felt that if I had pursued 

treatment which I did recommend at the ttme, 

that she be treated for this, so that she 

could be gainfully employed as a nurse which 

was her stated desire when she came in. So, 

on that basis, I did recommend further 

treatment and estimated the duration of 

treatment to be a minimum of six months on a 

weekly basis and possibly to be as long as 

one and a half to two years. 

"I had not and often did not come to a 

conclusion as to the frequency of treatment 

in terms of once or twice a week until sometime 

between the fifth and tenth session which I 

can have a better feel for the psychological 

makeup of the patient, how fast they will be 

able to advance it:l therapy, and what is in 

·general their intere~t, but at the time did 

offer the suggestion once a week for a min~um 

of six months . 

"Question: Did you have an. opinion at 

that time as to whether or not she could ~hen 

return to her employment as a nurse in that 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

profession without this type of therapy? 

"Answer: Yes. It was my firm belief 

that she at that time was stmply unable to do 

that. And I certainly would not have 

recotmnended it because it would have been. a 

setup for a failure; and in fact, this would 

have merely further depressed her. So had 

she brought that up, which I do not have any 

recollection that we discussed her boing back 

897 

into nursing right then, I certainly would have 

discouraged it. 

"Question: Did you discuss with her 

the expense of the future therapy? 

"Answer: She knew my fee, which is in 

accordance with the usual and customary 

charges. It's forty-five per forty-fiVe 

minute session or fifty dollars for fifty-

minute session. The three sessions that abe 

had were for fifty-dollar sessions for fifty 

minutes each, which is my customary 

evaluation, three-session evaluation of this 

kind of case .. 

"And I did indicate to her that there 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

would be a duration involved. Again, 

we are talking about in a six-month 

period normally twenty-five visits if you 

are not running into too many vacations or 

other kinds of problems weatherwiae like 

we have this year. 

"Question: What would yo.u say, Doctor, 

is the range of the expense .that you feel 

she would have if she followed your advice? 

"Answer: I would say that again, sort of 

going through some math in my head, I would 

say the absolute min~ would be 1500 and 

then somewhere up to $5, 000, dependin~ on how 

she was treated and so forth. 

"In orc:ler to more accwrately answer 

your question, I would say that there are 

therapists -- my own background is 

psychoanalytically oriented, if one wants to 

look at it that way, aimed to why people have 

problems as opposed to another type of 

discipline which might be behavior··: the'rapy, 

which is again aiming for relief of symptom8 

than it is exploring th~ causes. 
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21 

22 

"So, if she decided that she did want 

treatment, it mdght well have been that I 

would have recommended twice a week work if 

I felt she was most suited to that, and that 

her, again, means would permit and so forth. 

And thiw would have been very potentially 

a year's work twice a week. 

"So, again, that would have covered 

somewhere in that range as a bare minimun, 

1500, and then I would say up to $5,000, in 

that range. I ~ess that's a wide range. 

I wish I could be more specific. 

"Question: Did she return to you after 

those three visits? 

"Answer: No, she didn't. I did receive 

a phone call from her subsequently indicating 

that she did want treatment and so forth. But 

beyond that, I didn't hear from her. And I 

had to assume that there were circumstances 

beyond her control that she didn't. But it 

seemed that at the time, at the ttme of the 

phone call, she genuinely desired to improve 

her situation through what I had recommended." 
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1 MR. SLENKER: See, the effect of his testimony 

2 is that she was addressing something we didn't bring up 

3 that he was discussing there in that phone conversation. 

4 MR. POVICH: That's very helpful to me that we 

5 didn' t bring it up. But his evaluation of whether or 

6 

7 

not she is now able to return to the practice of being a 

nurse without additional psychiatric help, he says she can't. 

8 That's why we included the future psyChiatric expense. 

9 THE COURT: All right. You feel that's future 

10 loss of eaTnings? 

11 MR. POVICH: Well, until she can get back to wodt, 

12 Your Honor. 

13 MR.. SLENKER: That' s an evaluation as of· February , 

14 1976. 

15 MR. POVICH: That's right. 

16 MR. SLENICER: No·t March of '77, Judge, not March 

17 of '78 or '9. 

18 MR.. POVICH: Your Honor, this is all argument as 

19 to why it shouldn't be awarded one way or the oth8r. But 

20 I think the jury if they feel the evidence warrants it, 

21 should be able to find that. 

22 THE COU'RT: Okay. Any further argument? I will 

2:4 leave in future loss of earnings. Exception noted. 
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Do you have any objection to what I call the amen 

paragraph? 

l1R. DANIEL: It should be "Her" instead of "Him." 

THE COURT: Yes, sir. 

MR.. SLENKER: Your Honor, may we back up a minute? 

I missed the ruling that you made. 

THE COURT: Which one, sir? 

MR. SLENKER: Just after the reporte~ read the 

material that she read. 

THE COURT: Okay. I granted:~ loss of earnings 

as to future. And I struck lessening of earning capacity 

and noted the exce?tion of the defendants. 

Then counsel said that the amen paragraph it 

should be "Her" in the third line from the bottom, the 

paragraph that is unnumbered, the second paragraph ·8Q8tained. 

"Him" should be "Her." 

I asked if anybody has any objection to the 

last. 

MR. SLENKER: Yes, I do. I think I will throw in 

not to exceed the sum sued for in the motion for judgment. 

THE COURT: If you mention the ad damnum, we leave 

it in. If you don't, we take it out. That's usually the 

way. 
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1 MR. POVICH: Your Honor, could I···make that 

2 decision in the morning? 

3 THE COURT: Yes, sir. I will reserve on that. I 

4 will make a note and we will take it up in the morning. 

5 Does everybody agree that's. the way it ought to 

6 be handle or not? 

7 MR. SCANLON: It's agreeable with me. 

8 THE COURT: Mr • Sl enker , is that agreeable with 

9 you, sir? If he attempts to mention it, we would leave it 

10 in. 

11 MR. SLENKER: I would then ask for a curative 

12 instruction at the time he mentions it if he decides to. 

13 THR COURT: Okay. 15? 

14 MR. SLENKER: I would object to this, if Your 

15 Honor please, on the basis that there isn't any expert 

16 testimony to support it. 

17 tm. POVICH: That's all Ferrell, Your Honor. 

18 THE COURT: Sir? 

19 MR. POVICH: This was all testified to br Dr. 

20 Ferrell, what he would advise hie patient under the 

21 circumstances as existed here had the defendant followed the 

22 standard of care in the community. He testified that what 

he would have ;advised his patient was in conformity with the 
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1 THE COURT: He did testify that the preparations 

2 were not within the standard of care. Now, this goes to a 

3 different issue. 

4 l1R. SLENKER: IVP, catheters. 

5 TilE COURT: All that was :f.n doing some work-ups • 

6 MR. DANIEL: MY recollection is I asked h~ 

7 specifically what the standard would require insofar;; as 

8 discussing this operation with his patient. 

9 THE COURT: Let me pass on 15 then. We will take 

10 a break at some point and I'll give you a chance to get 

11 those. 

12 16? 

13 MR. SLENKER: This purports to cover the ·elements 

14 of damage we already covered in 14. 

15 MR. DANIEL: It deals with assault. 

16 MR. POVICH: Your Honor, perhaps we will withdraw 

17 this one. 

18 THE COURT: Withdraw this one? 

19 MR. POVICH: ~~at is more appropriate is a false 

20 arrest case. 

21 THE COURT: 16 is withdrawn. 17? 

22 l.fR. SLENKER: tsn' t this covered in other 

2a ins true tiona , if Your Honor please, deal in~ with damages to 
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1 which the plaintiff might be entitled should there be a 

2 recovery? 

3 

4 

5 

6 

7 

8 

9 

10 

MR.POVICII: Your Honor, it's important, I think, th~~t 

note there, that all such consequences might not reasonably b•~ 

expected to result, for instance, typically being the 

pulmonary embolism and vested tube. So. this is to show 

THE COURT: (Interposing) Where is this one from? 

MR. POVICH: This is a standard instruction, 23.021 

THE COURT: Any further argument on 17, gentlemen? 

MR.. SCANLON: Yes , Your Honor. I do have an 

11 objection. I don't believe that these defendants are liable 

12 as this instruction would say. I don't just feel they are 

13 liable for the acts of Dr. Pugsley. That's the only evidence 

14 that all of the acts of Dr. Pugsley however committed were 

15 injurious but nothing with reference to the anesthesia. 

16 I don't believe that these defendants, the defendan~s 

17 I represent, are liable for anything other than any 

18 consequences she suffered as a result of the anesthesia. 

19 Nothing else. There isn't any evidence to support she 

20 suffered any injury as a result of the anesthesia. 

21 THE COURT: Mr. Slenker. 

22 MR. SLENKER: Another thing, tinder the parameters 

2:3 of instruction 17, the jury would be entitled to award 

DEO REPORTING 
931-3434 

396 . ' 



906 

1 damages for the pulmonary embolism. 

2 MR. POVICH: That's right. 

3 MR. SLENKER: The evidence here is that pulmonary 

4 embolism can happen when you are at·rest. 

5 TilE COURT: Plaintiff's counsel indicated they 

6 weren't claiming pulmonary embolism. 

7 MR. POVICH: On the assault and battery We are, 

8 but not on the negligence. We don't say his negligence 

9 caused the pulmonary embolism. But his negligence was a 

10 natural and probable consequence of the operatlcm. 

11 THE COURT: I don't follow. Let me hear from Mr. 

12 Slenker and then I will back up to you, Mr. Povich. 

13 MR. SLENKER: This instruction here will : allow 

14 them to grant damages for pulmonary embolism and any other 

15 condition that she had while in the hospital as to which 

16 there isn't one scintilla of evidence. Now, I don't care 

17 whether you are claiudng pulmonary embolism under assault 

18 and battery or under negligence. You've still got ·to prove 

19 it, and the evidence here is pulmonary embolism can happen 

20 at rest. It can happen to you and I right now. That's the 

21 only evidence in the record. 

22 MR. POVICH: The trouble· is, she was at rest. She 

2!l was lying in bed in a hospital and that is when you get the 
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1 pulmonary embolism. 

2 THE COURT: How can that be the responsibility of 

a the defendants? Nobody said they know whAt the cause of it 

4 is. I understood the first day there wasn't a claim for 

5 the pulmonary embolism I guess you say on .the negligence 

6 portion of it. 

7 MR. POVICH: Yes, sir. We don't think Dr. Pugsley 

8 caused it, but it was a result of the operation. 

9 THE COURT: Is there anybody that said pulloonary 

10 embolism was a result of the operation? 

11 MR. POVICH: I think, Your Honor , 1 t 'a more 

12 probable following an operation than just walking around on 

13 the street. It occurs at rest when you are lying down. 

14 MR. SLENKER: Mr. Povioh didn't test1fy·tn this 

15 case. 

16 THE COURT : Okay. 

17 MR. POVICH: Your Honor, the only thing that 

18 should be excluded shall be the pulmonary embolism and 

19 intracranial bleeding because everything else certainly 

20 was a result of it. 

21 rm.. SCANLON: If Your Honor please, I would object 

22 on that basis. I don't see how you add jury instruction 

2:J number 17 when you've already got jury instruction number 14. 
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1 I think you itemize it out, number 14. I think this is just 

2 a catch all which is terribly prejudicial to my clients. 

3 MR. POVICH: Your Honor, this is a clear statement 

4 of the law. It's a natural and probable consequence. 

5 It's immaterial that all consequences might not reasonably 

6 have been expected to result. 

7 What he's going t·o come in and argue is okay_, we 

8 expected Dr. Pugsley to operate on her, and she would be out 

9 of there in a week. We can't be expected to pay if he 

10 operated and a fistula was there and resulted tn her stay for 

11 two months. 

12 But they can be. That was a natural aud probable 

13 consequence of the operation which they were administering 

14 the anesthesia for. Does that mean the damages should be 

15 limited to the four days they originally antie1pate4 the 

16 operation would last? This says no. It was immaterial 

17 that all such consequences might not reasonably have been 

18 expected to result. They did. As long as they did result, 

19 that's the state of the law. 

20 ~- SLENKER: The fact that they resulted, if Your 

21 Honor please, they must result from something. If so, 

22 some doctor some place could identify the source of it. the 

23 reason for it, the etology of it. That was not done as to 
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1 the intracranial bleedinr,, as to the pulmonary embolism. 

2 So, I am saying irrespective of what he says, where 

3 he is claiming it and what count, it: is not in this law suit 

.4 because there isn't any evidence to tie it in to anything. 

5 MR. POVICH: If you want to add "result from the 

H operation," fine. But to that extent, we do not include 

7 pulmonary embolism and intracranial bleeding. Then it would 

8 not be included. 

9 THE COURT: What do you want to do? Amend it? 

10 MR. POVICH: It is immaterial that all such 

11 consequences might not reasonably have been expected to 

12 result from the operation. 

13 THE COURT: Strike the word "From the defendants' 

14 act." 

15 MR. POVICH: I add "From the.operation" at: the very 

16 end. 

17 THE COURT: Okay. I tmderstand what you are 

18 saying. 

19 MR. SLENKER: The amendment does not cure the 

20 instruction, if Your Honor please. It does not cure the 

21 point that we have heretofore been discussing, because when 

22 youtalk about injurious consequences, you have got a lot 

2:3 to talk about so far as injurious consequences with reference 
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1 to this lady. But that's the very heart and thrust of their 

2 argument. 

3 One of those is the pulmonary embolism as to which 

4 there is no evidence whatsoever to tie.it i~to any o~ the 

5 defendants. One of those is intracranial bleeding as to.wbic~ 

6 there is no evidence tying it into any of the def.Odants. 

7 You are just going to say injurious consequences. 

s As a matter of fact, I am going to ask Your Honor 

9 to tell the jury that there is no way that they could award 

10 damages for the pulmonary embolism or for the intracranial 

11 bleeding because that's what ought to be done. · '!'here·· isri' t 

12 a scintilla of evidence tying thoae into anytlling · t)uit the · . !. 
I. ' 

13 defendants did. 

14 

15 

THE COURT: Okay. Any further ar~ts, . gentlemen? . · 

MR. SCANLON: Yes, if Your Honor pleas~. ·1 want to 

16 make ~y position clear, I hope, that I do object to this. 

17 instruction because I don't believe these defendants are 

18 liable for any damages flowing from the operation. They are 

19 liable only for what the plaintiff has sued for in the motion 

20 for judgment, which is damages from the anesthesia. I 

21 believe th~t's all they sued for. 

22 THE COURT: I am going to deny 17. I will not 

2a the plaintiff's exception to the Cou~t's ruling. 
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1 Okay. 18? Other than making it hist her and 

2 she, is there any objection? 

3 Third line from the bottom, "She," fourth line 

4 from the bottomt "She," and the top line, Hel='." 

5 UR. SLENKER: I have no objection to 18. 

6 MR. SCANLON: I don't have any objection. 

7 TiiE COURT: 18 is granted. 

8 19? 

9 MR. SCANLON: I'm sorry. Could we go back over 

10 18? I think for the record, I will still have to make the 

11 same objection I've been· ·making before, that I don't 

12 believe my clients, I mean in order to be consistent 

13 THE COURT: (Interposing) You don't think it 

14 applied to your clients. 

15 11R. SCANLON: That's correct. 

16 THE COURT: The court will grant 18, and-your 

17 exception is noted for the reasons stated. 

18 19? 

19 MR. SLENKER: We would object or I would object 

20 if Your Honor please, to instruction 19 aa not being involved 

21 in the case, nor is it supported by the evidence by any of 

22 the witnesses, and as a matter of fact, finds no support 

23 whatever going all the way back through the pleadings and 
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1 PROCEEDINGS ..... --------..-.--- ..... -
·2 {Out of the presence of the jury) 

3 TJtE COURT: The jury verdict form. I assume we 

4 will want one in favor of all the defendants. The second 

5 one I was thinking of is a verdict against the plaintiff. 

6 The jurors would have to write in the defendants against 

7 whom they were finding in favor of the plaintiff against 

8 certain defendants and then finding in favor of certain 

9 defendants. 

10 MR. POVICH: Can I make a suggestion? 

11 THE COURT : Go ahead. 

12 MR. POVICH: Could you say how do you find as 

13 to the plaintiff's claim as to the defendant and list the 

14 defendants? Then say or do you find against aay of the 

15 following defendants and list them. Say yes oY no, and then 

16 if so, put the amount. 

17 Essentially we have two counts. In the first 

18 one you would have as to count one on negligence. You would 

19 say do you find against the defendant 

20 THE COURT: (Interposing) Do you want it separate? 

21 MR.. POVICH: Yes, sir. I think you have to 

22 separate them because of the situation we have here. 

THE COURT : Mr • Slenker . 
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1 I have indicated that you have an hour each to 

2 argue the case. I will say at the outset counsel are 

3 responsible to see that the instructions in the proper form 

4 and the ~xhibits so that you are satisfied. 

5 I will take the exhibits if you all want to refer 

6 to them and put them over here on this corner if any· of 

7 you want to grab them at the time. I'll put the instructions 

s next to it. 

9 The jury strikes we have covered. l'll go back 

10 to instructions. I was holding on plaintiff's 1, 2, 15, 19, 

11 7, A-7, A-10, and c. Mr. Povichla-..tnight raised the questi 

12 about C after you left, Mr. Slenker, and I told htm 1 would 

13 hold it until this morning. 

14 

15 

16 

17 

MR. SLENKER: I see. 

THE COURT: All right. As to Plaintiff~& 1 and 2, 

on the assault and battery. Mr. Povich? ·:· ": 

1-m.. POVICH: Yes, sir. 1 think that it requires 

a definition and that this relates the defini~·to the 

case. I mean it's not a criminal assault. It'* a case 

20 involving the unauthorized admission of anesthesia. I think 

21 

22 

23 

that the jury should be told that that constitute& assault. 

MR. SLENKER: Is it really an assault? 

MR. POVICH: I mean assault and battery. Well, it 
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1 Do you want to come up on the verdict forms , and 

2 we'll see where we are on this? 

3 Do you have any objection to this one? It's a 

4 negligence count. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Do you want the names in, a total in, or do you 

want to let them write in the names? Dr. Pugsley's name 

is on the original here. Really, it's joint and ••~ral, 

ian' t it, so they should write in the names? Defendants 

blank. and leave off Fairfax Hospital, Silberaiepa and Marks. 

MR.. POVICH: Yea • 

THE COURT: Find in fawr of the plailltiff againat 

the defendants blaDk, long line, alld aaaaaa clamapa blank. 

And we find in fawr of defendants blank. 011&7., lf$._11 that 

cover it? 

@ MR. POVICH: I thiDk you have to fi11d f.ll fa-ver 

of all defendants. 

THE COURT: That's this one, the se~ one. 

18 MR.. POVICH: 

19 of this. 

20 THE COURT: No, no. If they fill out tbia ona, --~ 

21 that's only if they find in favor of the plaintiff against ~ 

22 certain defendants. In other words, in theory, if they find 

2a against defendant A only, then they put defendant A's name i 
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