IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5873

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building iu the City of Richmond on
Wednesday the 22nd day of April, 1964.
JOSEPH ROBERT TAYLOR,

Plaintiff in error,

against
EFFIE JENKINS TURNER,

Defendant in error.

From the Circuit Court of the City of Newport News
Henry D. Garnett, Judge

Upon the petition of Joseph Robert Taylor a writ of
error is awarded him to a judgment rendered by the Circuit
Court of the City of Newport News on the 11th day of
October, 1963, in a certain motion for judgment then therein
depending wherein the said petitioner was plaintiff and Effie
Jenkins Turner was defendant; upon the petitioner, or some
one for him, entering into bond with sufficient security before
the clerk of the said circuit court in the penalty of three
hundred dollars, with condition as the law directs.
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JU:CORD

*
page 24 )

*

*

*

*

INSTRUCTION NO. 4

The Court. instructs the jury that it is a violation of law
to drive a motor vehicle on the streets of the Commonwealth
under the influence of intoxicants and if you believe from the
evidence that the defendant, Turner, at the time of the
accident was under the influence of intoxicants then she
is guilty of negligence per se and if such negligence if any
was the proximate cause of the accident you must :find your
verdict in favor of the plaintiff, Taylor, unless you believe
that he was also guilty of contributory negligence.
You are further instructed that under the influence of
intoxicants means as follows: Any person who has drunk
enough alcoholic beverages to so affect his manner, disposition, speech, muscular movement, general appearance or
behavior, as to be apparent to observation shall be deemed
to be intoxicated.
The Court further instructs the jury that if you believe
from the evidence that Effie Turner had drunk enough alcoholic beverages to so affect her manner, disposition, speech,
muscular movement, general appearance or behavior as to
be apparent to observers then she would be deemed to be
under the influence of intoxicants.

*
page 27 J

*

*

*

*

INSTRUCTION NO. 8

The Court instructs the jury that if you believe that at the
time of the happening of the accident the plaintiff, Taylor,
was stopped at the intersection of 27th Street and Maple
Avenue and if you further believe that at that time the
defendant, Turner, approached with her car weaving in the
road and that as she approached she drove her vehicle at
or toward his vehicle in such a fashion that a reasonably
prudent person would be put in fear of his safety and if you
further believe that he was thereby presented with a sudden
emergency of either going forward or remaining in his position to avoid imminent collision, and that he undertook to
mov-e forward in order to avoid danger, and that his action
was such that a person of ordinary prudence might have done
under a like situation, then even though he failed to avoid
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the collision he would not be guilty of negligence and this is
true even though another more judicious course of action
might have been available to him since in cases of sudden
and unexpected danger, necessitating an immediate decision
as to which of two or more ways of escape will be resorted
to, the law makes allowance for errors of judgment, even
though it appears that the resulting accident could have been
avoided if the party so placed in peril had pursued a different
course.

*
page 34)

*

*

*

*

INSTRUCTION G

The Court instructs the jury that by statute in this State
the driver of a vehicle in an intersection and turning therein
to the left across the line of traffic of vehicles within or
approaching the intersection shall yield the right or wiy to
such other vehicles.
Therefore, if you find from the evidence that Effie Turner
was proceeding west on 27th Street approaching the intersection with Maple Avenue and that Joseph Taylor was
proceeding east on 27th Street and at the intersection of
Maple Avenue undertook to turn left into Maple Avenue
across the line of travel of Effie Turner when Effie Turner
was within or. approaching the intersection, it was the duty
of Joseph Taylor to yield the right of way to Effie Turner.
lf you further find from the evidence that in these circumstances Joseph Taylor failed to yield the right of way
to Effie Tur.ner and that such failure was a proximate cause
of the collision between the two cars, then Joseph Taylor
cannot recover against Effie Turner in the case of Taylor
v. Turner.

This day again came the parties in person and by Counsel,
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and the jury heretofore empaneled in this cause again appeared and took their seats in the jury box, and after hearing the instructions of the Court and arguments of Counsel,
the jury retired to their room to consider of their verdict,
and after sometime returned into Court having found the
following verdict: "We the jury upon the issue joined on the
motion for judgment find for the defendant, Effie Jenkins
Turner, and upon the issue joined in the cross-claim find for
the Plaintiff Joseph Robert Taylor, Edward J. Fitzgerald,
Foreman.''
Whereupon the Plaintiff, Joseph Robert Taylor by his
attorney in the motion for judgment and the defendant Effie
Jenkins Turner by her attorney in the cross-claim moved
the Court to set aside the verdict of the jury as being contrary to the law and the evidence (and various other reasons
assigned at the bar and urge leave to argue same) and grant
them a new trial, which motion the Court doth overrule.
Therefore, it is considered by the Court that the Plaintiff,
Joseph Robert Taylor, in the motion for judgment recover
nothing from the defendant, Effie Jenkins Turner, and that
the defendant, Effie Jenkins Turner, in the cross-claim recover
nothing from the Plaintiff, Joseph Robert Taylor and each
party to pay their respective costs.
page 49 ]

*

*

*

*
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR
To: The Clerk of the Circuit Court of Newport News:

Counsel for Joseph Robert Taylor, the plaintiff in the above
styled case in the Circuit Court of Newport News, Virginia
hereby give notice of appeal in the above styled matter and
set forth the following assignments of error.
1. That the Court erred in not allowing the Police Officer
and the plaintiff to testify as to the presence of alcoholic
beverages in the vehicle of the defendant at the time of the
accident.
2. That the Court erred in granting instruction G.
3. That the Court erred in instructing the jury on the
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matter of right of way in response to a question of the jury
asked after it had begun deliberations.
JONES, BLECHMAN, WOLTZ & KELLY
By: HERBERT V. KELLY
Counsel for Plaintiff

*

*

Filed December 9th, 1963

*

*

*

GEO. S. DeSHAZOR, JR., Clerk
By VIRGINIA UNDERWOOD, D. C.
page 50)
NOTICE OF TE+NDERING OF TRANSCRIPT TO JUDGE

*

*

*

*

*

TO : Granger West, Esquire
First and Merchants Na tiona! Bank Building
Newport News, Virginia
Lo~s J. Richman, Esquire
126.-- 25 Street
Newport News, Virginia

Counsel of Record for the defendant, Effie Jenkins Turner
You are hereby notified that on the 9th day of December,
1963, at 10 o'clock a. m. in the Circuit Court for the City of
Newport News, Virginia, the undersigned will tender to the
Honorable Henry D. Garnett, Judge of the Circuit Court for
the City of Newport News, Virginia, the original transcript
of the evidence, reduced to writing, in the above styled
cause, and respectfully ask The Honorable Henry D. Garnett
to certify the same as a true copy of the evidence presented
in the above styled cause.
JONES, BLECHMAN, WOLTZ & KELLY
By A. W. WOLTZ
Counsel for the Appellant

*

*

*

*

*

Filed 12/9/63
H. D. G., Judge
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Officer Leo Ward

*
page 1 ]

*

*

*

*

VIRGINIA: IN THE CffiCUIT COURT FOR
THE CITY OF NEWPORT NEWS

JOSEPH ROBERT TAYLOR
vs
EFFIE JENKINS TURNER
Stenographic report of all the testimony, together with all
the motions, objections and exceptions on the part of the
respective parties, the action of the Court in respect thereto,
and all other incidents during the First day of the trial of the
case of Joseph Robert Taylor vs Effie Jenkins Turner, tried in
the Circuit Court for the City of Newport News, Virginia, on
October 10, 1963 before the Hon. Henry Garnett, judge of said
Court, and jury.
PRESENT:
Mr. Herbert Kelly and Mr. Joseph Smith, Attorneys for the
Plaintiff Taylor and Attorneys for the Defendant, Taylor on
the cross claim.
Mr. Granger West, Attorney for the Defendant, Turner.
Mr. Mr. Louis J. Richman, Attorney for the Plaintiff, Turner, on her cross claim.

*

*

*

*

*

*

*

*

*

*

page 29 ]

OFFICER LEO WARD,
called as a witness by the Plaintiff, being duly sworn, testified
as follows:
DffiECT EXAMINATION
By Mr. Kelly:
Q. Would you state your name, sir, and where you live?
A. Officer Leo Ward, 114 W oodfi.n Road.
Q. And what is your occupation, Officer Ward?
A. Police Officer.

Joseph Robert Taylor v. Effie Jenkins Turner
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Officer Leo Ward
page 30 )

Q. For what Police Department?
A. Newport News.
Q. In December of 1962, were you similarly

employed?
A. Yes sir.
Q. Turning your attention specifically to December 17, 1962
did you have a cause to investigate an accident in which Joseph
R. Taylor was involved?
A. Yes sir.
Q. Where did this accident occur?
A. 27th and Maple Avenue in the City of Newport News.
Q. How did you have cause to investigate this accident?
A. I was sent to this accident from headquarters.
Q. All right, were you traveling in a patrol car at that time?
A. Yes sir.
Q. Would you describe for us, if you will Officer Ward, 27th
Street and Maple Avenue T
A. It's a two lane going east and two lanes going west;
that is 27th Street.
Q. Is it concrete or black-topped T
A. Concrete and black-topped.
Q. Does it have any sort of divider between the two lanes,
going east and two lanes going west?
page 31 )
A. Yes sir, it has about a three foot island.
Q. All right. And what is this constructed o£1
A. It's concrete curbing with grass center, dirt and grass
center.
Q. Tell us, if you will, what you found when you went to
investigate this accident?
A. Upon arriving on the scene, I arrived there approximately 5.45 p.m. Upon arriving at the scene, I found two vehicles
involved. One was a 1961 Oldsmobile two-door sedan owned
and operated by Effie Jenkins Turner, 1136 - 26th Street,
Newport News. Colored female, 3:ge 42. Her driving experience
was 13 years, approximately. She stated her speed at the
time before the accident was 25 miles an hour. The speed limit
in that area is 25 miles an hour. Safe speed was 25 miles per
hour. Damage to her vehicle was -

*

*

*

*

*

A. Damage to her vehicle was the complete front end. Num-
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ber two, was a 1960 Ford four-door sedan owned
and operated operated by Joseph Robert Taylor,
806 Victoria Boulevard in Hampton. He sfated
his speed was five miles per hour. Speed limit, 25; safe speed
was 25 miles per hour. Damage to his car was the right rear
side, both right doors, gas tank, the windshield and the door
glasses. Involved in the accident was two vehicles. Injured in
this accident was Joseph R. Taylor, 806 Victoria Boulevard
in Hampton, 44 year old colored male. Nature of injuries,
from the hospital, was stated just head injury page 32 )

Mr. West: Objection.
By Mr. Kelly:
Q. All right sir, don't tell what his injuries were. Do you
want to go ahead with your report as you have it or you want
to tell us the location of the vehicles, Mr.- Ward?
A. The vehicles, number one vehicleCourt: Which one is number one.
By Mr. Kelley:
Q. That's the vehicle A. Owned and operated by Effie Jenkins Turner was sitting
approximately five paces from the northeast curb of 27th
Street. The point of impact was approximately 15 feet from
the same curbline. Number two car was 36 feet from the point
of impact. It was four feet from the west curbline of Maple
Avenue.
page 33 ]
Mr. West : I didn't get that.
Would you repeat it, please 1
A. Number two car was approximately 36 feet from the
point of impact. It was four feet west - from the west curbline
of Maple Avenue.
By Mr. Kelly:
Q. Nowlet'sCourt: Four feet west of what curbline 1
A. OfMapleAvenue.
..
Court: Which curbline are you talking about Y
A. The west curbline of Maple Avenue.
Court: Four feet west of which curbline?
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Officer Leo Ward
Mr. Kelly: I didn't get the four feet. What was four feet¥
Court : I understood him to sayA. It.wasCourt: It was approximately 36 feet from point of impact
and four feet west of some curbline. I haven't gotten what
curbline.
A. Four feet from the west curbline of Maple
page 34 ] A venue.
Court: From the west cnrbline¥
A. yes sir.
By Mr. Kelly:
Q. All right, Officer. I wonder if you would take this sheet
of paper and draw a diagram on it and show the location of
the vehicles after the acc.idenU Can you do that for me~
(The witness then complied with the request of counsel).
Mr. Kelly: All right.
Court: Wait a minute, I think Mr. West should see this
diagram.
Mr. Kelly: I was going to add one other thing.
By Mr. Kelly:
Q. Will you put on here which car is number one and which
is number two¥ Put one and two up here with the names. I'm
going to let him see it, if the Court please.
(The witness complied with the request of counsel).
(The diagram was then handed to Mr. West).
By Mr. Kelly:
Q. All right sir, if you would, on here, what are the lines
that are drawn down the center - what appears
page 35 ] to be the center of the intersection.
A. This is the island here.
Q. This is the island. Would you put a ''X'' for the island,
if you would.
Mr. West: May I step over here Y
Court: Yes sir.
Mr. West: And I can save time, maybe.
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(The witness then complied with the request of counsel),..
By Mr. Kelly:
Q. All right sir, now though you have marked an "X"
showing the island in the middle of Maple Avenue, you can
drive through Maple, can you not?
A. Yes sir.
Q. The divider strip doesn't block the intersection, does itT
A. No sir.
Mr. Kelly: I'd like to introduce this as Plaintiff's EXhibit
Number One and then examine him about it further, if I may.
Court : Any objection, Mr. West T
Mr. West: No sir.
Court: It will be received and marked Plaintiff's Exhibit
Number One.
page 36 ]

(The diagram was received __and marked Plaintiff's Exhibit No.1).

By Mr. Kelly:
Q. Could you determine where the point of impaCt was,
Mr. Ward?
A. Yes sir.
Q. And where did you determine it to be?
A. It was five paces from the east side - of the east curb
of Maple Avenue.
Q. And is that as extended or - from the actual existing
curb?
A. From the corner curblip.e of Maple and 27th Street.
Q. What is the width of the westbound lane - two lanes, if
youknowT
A. I do not know of 27th Street itself. Maple Avenue is 21
foot from curb to curb.
Q. Maple Avenue is 21 feet from curb to curbV
A. Yes sir.
Q. Would you show that distance on the Exhibit Number
One that has been introduced, by putting over here somewhere
on Maple Avenue the 21 feet.
(The witness then complied with the request ofcounsel).

Joseph Robert Taylor v. Effie Jenkins Turner
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By Mr. Kelly:

Q. All right, and would you write on there,
''point of impact'' at some point you may determine. Just write down in the corner, "point of
impact five paces from Maple Avenue" from whatever curb,
north - five paces east I believe you said.
Mr. West: He said two different things.
Court: Yes sir, I - I noted that too. I thought that perhaps
it was a slip of the tongue somewhere.
Mr. West: It could be.
page 37 ]

By Mr. Kelly:
Q. You said at one point, I believe checking it, five paces
from the northeast curbline of 27th and then you said five
paces east from the east curb of Maple. Which was it~ I didn't
realize that.
Court: Yes sir, I was going to ask him to clear that up.
A. I don't quite understt;~.nd.
By Mr. Kelly:
Q. Beg your pardon f
A. I don't quite understand the statement you made. Would
you clear your statement what you wanted me clear up~
Q. I want you to tell me what the five paces - you said the
point of impact was five paces from somewhere
page 38 ] and what I am interested in, is from where f
A. Five paces is the - from the north - from
the east corner of Maple Avenue which is 27th and Maple
where it comes into the corner. From that point out to the
point of impact was :five paces, which was approximately 15
feet is where the other point of impact.
Q. All right sir, wh(m you arrived at the scene, how long
after the accident occurred_did you arrive on the scene, if you
know?
A. From information received there at the scene, I was
notified at 5:42p.m. The statements from the ones at the scene
said the accident had happened about 5:40p.m.
Q. All right, and was the Defendant, Effie Jenkins there
when you arrived f
A. She was not immediately upon the scene, no sir.
Q. Where was she, if you know?
A. She was up about 300 to 500 feet east of the intersection,
walking on the sidewalk going east.
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Officer Leo Ward
Q. Walking on the sidewalk going east T
A. Yessir.
Q. Did you try to determine where she was going T
A. Yes sir, I did. At first she denied that the car was her's
or anything concerning this was her's.
Q. Did you - did you know Effie Jenkins
page 39 ) before?
A. No sir.
Q. Was there anything unusual about her condition T
A. Yessir.
Q. And what was thaU
A. She seemed to be in a daze and as I approached her, I
detected an odor of alcohol.
Q. Did she have any trouble walking?
· A. She was slightly unsteady on her feet. To no e~tent much.
Q. Anything wrong with her eyes T
A. They were blood-

Mr. West: Objection. Leading right much.
Court: I think you're leading a little bit. Ask him what he
observed about her.
Mr. Kelly: All right sir, I think it was leading.
By Mr. Kelly:
Q. Did you talk to her T
A. Yes sir.
Q. Did she talk to you in a normal and appropriate tone T
A. No sir, she seemed to be shaking might bad.
page 40 ) She was nervous.
Q. Could she see you all righU
Mr. West: How does he know whether she could see himT
I object.
By Mr. Kelly:
Q. Did you form any conclusion as to whether she could
see you all right T
Court: That's the same thing all over again.
Mr. Kelly: All right, sir.
By Mr. Kelly:
Q. Did she - did yau discuss with her - I believe you said

Jose,ph Robert Taylor v. Effie Jenkins Turner
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at :first she denied it was her car. Did she subsequently admit
that it was her automobile involved Y
A. She did after I brought her before Mr. Taylor and Mr.
Tayll.or identified she was the driver of the car. Then she
admitted it was her car.
Q. Did she make any statement as to what was the cause of
the accident Y
A. Yes sir, she made a statement that the car came out of
Maple Avenue and caused her to hit Mr. Taylor.
Q. A car came out of Maple Avenue and caused her to hit
Mr. Taylor. Is that correct?
A. Yessir.
Q. Did she say she had any collision with this
page 41 ) other car before she hit Mr. Taylor?
Mr. West: Objection. Leading again.
·
Court: Yes sir.
Mr. West: I think that counsel ought not to do- it doesn't
do me much good after he's already put the words in the
witness' mouth.
Court: Let's be a little more careful, Mrl' Kelly.
By Mr. Kelly:
Q. All right, sir. Did she make any statements with regard
to where this third car went or whether it came in the vicinity
of her car prior to running into Taylor's carY
Court: Mr. Kelly, I haven't heard him say anything about a
third car. He said a car came out of the intersection and caused
her to hit this car. That's as far as he has gone so far.
Mr. Kelly: We have Taylor's car, her car and a car that
came out ofMr. West: He didn't say it was different. That's just what
I am getting at.
Court: He said a car came out. I don't know
what car it was.
Mr. West: I haven't objected to what the woman
told him. I'm objecting to suggesting any suggestions as to
what the woman told him.
Mr. Kelly: I repeated it to be sure what he said. He said a

page 42 )
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car came out of Maple Avenue and made her hit Taylor. Isn't
that what you said 7
Court: That's what he said and you did not repeat it, Mr.
Kelly. That's what he said and when you repeated it by saying
she told you another car came out and then you mentioned
a third car and he hasn't said anything about another car or a
third car.
Mr. Kelly: All right, sir.
Court: He said a car.
By Mr. Kelly:
Q. All right, Mr. Ward. Was she referring to Mr. Taylor's
car when she said a car came out of Maple Avenue!
Mr. West: Objection.
Court: I sustain that. Let him tell what she said.
By Mr. Kelly:
.
Q. All right, sir, tell us what she said, if you
w~uld, Mr. Ward. You and I understood him differently, if the Court please, because I asked him what she
said.
Mr. West: I know exactly what she said and what he. said
before and that's the reason I object to your suggesting something he hasn't said yet.
page 43 )

Court: All right, sir.
A. ''As I was traveling west on 27th Street when a car
came out of Maple Avenue heading north. This car hit me,
making me hit the Ford.''
By Mr. Kelly:
Q. "Making me hit the FordT"
A. Yes sir.
Mr. Kelly: If the Court please, if that doesn't refer to a
third automobilepage 45 )

*

*

*

*

*

*

*

*

*

*

By Mr. Kelly·:
Q. All right, sir. Did you examine the contents of her
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automobile?
A. Yes, sir.
Q. And what did you find T
Mr. West: Objection. Hasn't been any suggestion of
relevancy.
Court: Well, I don't know what he is going to say.
Mr. West: I - I anticipate what he is trying to do and I
submit there's no relevancy and I object to it and I would
·
like to state my reasons in Chambers.
· Court : All right, let's take a five minute recess, gentlemen.
You all go back to the jury room, smoke and don't discuss
this matter with anyone nor allow anyone to discuss it with
you and don't discuss it among yourselves at this stage of
the proceeding.
page 46 }

(';rhe jurors then retired to the jury room).
(The Court and the attorneys for both sides
·
then retired to the Chambers of the Court).
Court: What did you find, some beer or something?
Mr. Kelly: 24 gallons of untaxed whiskey. The evidence
is she was drinking. There was 24 gallons and there was
whiskey on her breath.
Court: She wasn't drinking any 24 gallons of whiskey. If
you found a half pint of whiskey or something to indicate she
was drinking out of it, fine, because the Officer testified he
detected the odor of alcohol but I know she wasn't drinking
out· of 24 .gallons.
Mr. Kelly: I think she was drinking out of one of them,.
Judge.
Mr. Smith: Suppose she was traveling in a hurry to deliver this which would account for the accident.
Court: You can ask her that. The only thing that would be
relevant would be to show why she was leaving
page 47 } the scene, frankly, and if she was leaving because
she had 24 gallons Mr. Smith: I think we have a right to bring it in.
Court: I don't think - a bootlegger has as much right on
the highway as anybody else.
Mr. Smith: Not if they're in a hurry to deliver the merchandise.
Court: For whatever reason, he has to abide by all the
traffic rules and regulations.
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Mr. Smith: You have to show the reason that she was in
a hurry and how are we going to show it unless she was
transporting whiskey to get it to the destination. Another
thingCourt: Mr. Smith, it has been my experience that they
don't go necessarily in a hurry unless somebody is after them
when they got whiskey because they protect them pretty wei~
I know Effie pretty well. I'm not going to let you show she was
loaded down with untaxed whiskey. I think that would be unduly prejudicial.
page 48 )
Mr. Kelly: Are you going to let me show she
had some open in the car?
Mr. West: Open in the car after the accident. It was broken
all over the car. Two jugs on the front seat broken all over
her. She was saturated with it.
Mr. Kelly: No, they were in the back seat as a matter of
fact. In the back floorboard I understood it.
Mr. West: Then we have a different fact. If it was in the
back seat, she wasn't drinking from it.
Court : I .will let you show there was a broken bottle or
bottles of whiskey because that - the odor may well have
come from that.
Mr. West: That is for my side to show it if I want to, in
explanation of the odor, isn't it?
Court: I'm going to let them show there was some broken
whiskey in the car because they already indicated she was
drinking.
Mr. Kelly: If I page 49 )
Court : I'm not going to allow you to show
that she was hauling a car load of moonshine
whiskey because I think it would be - even if it were a close
question, the equities would certainly go way down against
her and I'm not going to allow that so before we go back on
the witness stand, I want to get Ward in here to make sure
he understands what he testifies to.
Mr. Kelly: That's what I was going to say.
Mr. West: I want to state this to the Court. If you are
going to open up the field that there was broken whiskey, is
that the way you are going to put it in the carY Where does
that put me if the inference is she was drinking from it?
Court: Well Mr. West: When I don't think it's relevant to the issue in
this case on the question of negligence.
Court: I would have thought, Mr. West, you wanted to

Joseph Robert Taylor v. Effie Jenkins Turner
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say that there was some broken bottle of whiskey
in there that would create the odor of alcohol.
Mr. West: I'm willing to stand on the situation
that he says he smelled some.
Court: How much whiskey was broken Y
Mr. West: I'm told there were two' jugs on the front seat
that broke and went all over her.
Mr. Kelly: My unqerstanding is she had about four gallons
in there ; two gallons were broken but I thought they were in
the back.
Court: Somebody said 24 gallons.
Mr. Kelly: I don't know how many gallons she had. Some
broken and some unbroken.
Mr. West: If it was in the back seat, she wasn't drinking
from it I imagine if it was in the back seat.
Court: Let's get Ward in here.
page 50 ]

(At this time Officer Ward then came into the Chambers
of the Court).
Court: The mere fact she had the whiskey in the car, if
there was no evidence was drinking from that whiskey would
not be admissible as against her. Mr. Ward, how much
whiskey did you find in that carY
page 51 )
A. It was estimated a case of half gallon fruit
jars. There was two half gallon fruit jars full,
laid in the left front footboard. In the trunk there was a
half gallon fruit jar half full. And the tops from the rest of
the case of broken jars were in the cardboard case where
they had been shipped.
Court: In the front or back Y
A. In the back seat.
Court: I don't think we're going to let you show that.
Now Mr. Ward, I don't want you to testify- you can testify
as to her condition and whether or not you smelled alcohol
on her and what you have - which you have done. I don't
want you to mention anything about this - illegal whiskey
that was in the automobile and you be sure now regardless of
what the question may be asked you, not to answer that until
I give you the go ahead.
A. All right.
Mr. Smith: What's going to happen when my client testifies
to that? He told me he went over there and smelled whiskey
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on her and whiskey all in the car and that he saw
page 52 ) her go and he called the Police's attention to it.
Court: I'm going to let him testify that he
smelled whiskey on her but you see, Mr. Smith, the problem
we get in is that I'm not going to - let this jury know that
this woman was hauling bootleg whiskey because that has
nothing in the world to do with the merits of the accident or
her right to recover. I don't think it does.
Mr. Smith: Of course the Court has its opinion but my
understanding -

*

*

*

*

*

Mr. Smith: It seems to me, a woman driving an automobile
with moonshine whiskey shouldn't receive the
page 53 ] same equity as a man who has been a citizen a
number of years and driving on the highway
and gets hurt because the woman engages in violating the
law. You are going to say the jury can't tell what she was
doing at the time of the accident and they got to guess which
one is right.
Mr. West: They don't guess anything.
Court: If I am walking across the street on a green light
within the pedestrian lane and some fellow comes through
the red light and hits me and I've got $10,000.00 worth of
heroin in my hip pocket, do you mean that could be shown
because I was illegally walking up the street T
Mr. Smith: If he had the symptoms of being under the
effects of the drug, yes. There is evidence before the Court
this woman was drinking, unsteady on her feet and dazed and
she had the strong odor of alcohol on her breath. Why
doesn't this all tie in with whiskey in the carT
Court: In anticipation of your answer to that was the
reason I put the $10,000.00 worth of heroin. If he
page 54 ] had a capsule or if he had the - a syringe or
the burnt Coca-Cola cap or something to show
that he was participating out of the heroin that he had in
his pocket, that would be a different story to show he was under
the influence of this heroin. To corroborate the fact that he
was under the influence of heroin but he wouldn't be partaking of $10,000.00 worth of heroin like she wouldn't be
drinking out of 24 gallons, whatever it was, of alcohol.

*

*

*

*

*

Mr. Smith: Can we ask where she was going¥
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Court: You can ask where she was going.
Mr. Smith: You know she was going to a known bootlegger.
You can go into the merits of her truthfulness.
Court: Xou can ask her where she was going.
Mr. West: Provided you now state as counsel
page 55 ] and an Officer of this Court that you have evidence she -was going some place.
Mr. Kelly: We have that she was carrying a load of it in
this car.
Mr. West: I mean this thing of your asking her where she
was going and saying weren't you going to deliver liquor.
Court: I'm not going to let you ask her if she's going up
to a bootlegger. If you want to ask her where she was going
and she wants to say, "I was going to 2501 Huntington
Avenue," all right. She can say that if she wants to.
Mr. Smith : We can't test her veracity at alH If we know
one thing she would lie about, there's no reason we couldn't
check on other points.
Mr. Kelly: It seems to me we have a right to show what
she was doing and though I think the Court has merit in its
statement, the fact she's hauling liquor, may not have anything to do with the negligence here, the fact that we have
proved drinking or evidence of drinking on her part should
allow us to show at least even under the Court's ruling
the existence of whiskey. Perhaps not the expage 56 ] istence of 24 gallons but there was whiskey in
the car.
Mr. West: That would be inequitable because you're drawing an inference from it that she was drinking from it and
I would have to go in to show the contrary.
Court: I agree with Mr. West. If you could show, if this
evidence would show that the hauling of the whiskey had
anything to do with the happening of the accident, that would
be another story. I would let you show that but people speed
down the highway without hauling whiskey.
Mr. Kelly: All right.
·
Court: People in a hurry, they go to their grandmother,
to the doctor, some without hauling whiskey so there's no
connection between the speed and the fact she was hauling
whiskey. It would be nothing in the world but conjecture
of the rankest sort and I say - I think it would just weigh
the scales down unnecessarily against her anq - and the
benefit you all would gain is far outweighed by the harm that
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she would suffer and I - we got to balance these
things off. I'm not going to let you do that.
Mr. Kelly: We take exception.
Court: Yes sir, not that I have any sympathy for Effie
because I have known Effie as a bootlegger for a long, long
time. I'm very familiar with her.
Mr. West : In view of the ruling of the Court and the
statement of counsel that his client, in preparation for trial
he would expect his client to testify concerning finding all
this in there, I think counsel should be admonished now to
instruct the witness as the Court has Mr. Ward, the Officer,
there shall be no reference to any - liquor or whiskey or
alcohol in the automobile.
Court: Yes sir, I don't think he should be allowed to
testify to it.
Mr. West: He can smell all he wants to.
Mr. Kelly: If the Court please, as part of the res gestae,
you don't think that the client can testify that when he
walked up to the side of her automobile that liquor was
pouring out of the automobile on the ground T
Court: No sir, I'm not going to let him testify
page 58 ) to that because there has been - as I tried to
make it clear, there's been no connection between
the alcohol in the car and the cause of the accident. If there
were any such thing as that, if you had an Officer claiming he
was chasing .her as a bottlegger and she was denying that Mr. Kelly: We claim she was drunk. Alcohol had something to do with her intoxicated condition.
Court : You already testified she was - unsteady on her
feet; that she - tllere was an odor of alcohol !!bout her
breath. She denied knowing anything about this -accident;
that she told about another automobile. All of that is indicative of the usual manifestation of intoxication even on a
driving drunk charge and - I think that - the jury - there
is certainly enough evidence there for the jury to draw the
inference she was intoxicated if they want to draw that inference. I don't think there's any question about
page 59 ) that and to add to this whiskey isn't going to help
anybody. It's just going to ride her out of Court,
not on the merits of the accident but on the sympathy or lack
of sympathy of the jury.
Mr. Kelly: I have no objection to riding her out of the
Court.
page 57 )

(At this time couns-el continued to present their argument
to the Court).
·
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Mr. Smith: She's getting a lot more fair shake than he is.
He's prepared for this particular point of evidence to come in
and now we have got to come in and tell him how to testify and
he can't say these things. We take exception we can't show
where her present address is and why she is where she is, the
fact she was confined to jail for bootlegging, violation of 4-75.
Court: 475.

*

*

*

*

*

Court: I don't want - I'm real serious about this thing.
I don't want any mention of where she is, any inpage 60 ] ference of where she is and I don't want anything
said about that bootleg whiskey. We're friendly
back here but I want that positively understood. I'm not
going to tolerate that.
Mr. Smith: We note our exceptio~

*

*

*

*

*

*

*

*

*

*

page 72 1

JOSEPH ROBERT TAYLOR,
called as a witness in his own behalf, being duly sworn,
testified as follows:
DIRECT EXAMINATION
page 73 ] By Mr. Kelly:
Q. All right, state your name, please?
A. Joseph Robert Taylor.

*

*

*

*

*

Q. 1\11 right. Now turning your attention to· December of

··
1962 and specifically, December 17, 1962 in the
page 74 ) afternoon were you driving your automobile in
and near the vicinity of Maple Avenue and 27th
Street?
A. Yes sir.
Q. At approximately what timeT
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.A.. I'd say approximately around 5:45. 5:45.
Q. Where had you been?
A. I had been to - a service station on 25th Street and
Parish Avenue, Amoco Service Station.
Q. From there did you go in or near 27th Street!
.A.. Yes sir.
Q. And did you go on 27th Street?
.A.. Yes sir, come down 27th Street to Maple Avenue.
Q. When you say you came down 27th Street to Maple
.A.venue, were you going towards Newport News or away
from Newport News?
A. I was going towards Hampton.
Q. All right. Now when you got to Maple Avenue, what
did you do, if anything?
A. I came down 27th Street to Maple Avenue. I head my
car north to go into Maple Avenue and I seen this car coming
about a block away or more at a high rate of speed in the
right lane. I stopped. I stopped because I didn't think it
would be safe for me to enter. This car left the right-lane,
come in the left lane, weaving back and forward
page 75 ] across the road and she -headed, aimed at me
straight head-on and I - I mashed on the gas to
get out of her way and she hit my car anyway and knocked
it around into Maple Avenue. I got out of the car. I managed
to get out of the car and hobbled around to her car. I was
hurting in the side and my face. I had bitten my tongue and
I went to the car and she was sitting under the wheel. I
said, "lady, what's wrong with you~ Why are you driving
like that!" She didn't say anything. She looked at me. I said,
"lady, why do you want to drive like you want to kill somebody.'' She said another car hit her car and caused her to
hit mine and somebody called the police and he come and
asked me for my driver's license and registration card and
I give it to him.

*

*

*

By Mr. Kelly:
Q. All right. Now let's see. You came to Maple Avenue
and you made a turn to go north~
.A.. Yes sir.
Q. Now off of 27th Street into Maple Avenue'
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A. Off of 27th Street.
Q. Now, when you made that turn did you turn
completely to the left or were you at an angle¥
A. I was at an angle.
Q. On an angle to 27th Street and A. And Hampton.
Q. All right. Now I believe you said you saw a car coming
down 27th Street, is that correct¥
A. 27th Street and towards Hampton, yes sir.
Q. Was it going towards Hampton or towards Newport
News?
A. It was going towards Newport News.
Q. This car, was it traveling at a normal rate of speed,
rapid rate of speed or what?
A. No sir.
page 76 )

Mr. West: Objection. He's already been through this.
Court: He's been already through that.

*

*

*

*

·*

*

*

*

*

*

page 80 )

Q. You could smell alcohol?
·A. Yes.
Q. Where?
A. I could smell alcohol on her breath after she got out
of the car. She staggered up against the front of her car.
Q. All right. When you say she staggered, do you mean
she was steady on her feet or not steady on her feet?
A. She wasn't steady on her feet.

'

*

*

*

*

*

page 89 )

*

*

*

CROSS EXAMINATION
By Mr. West:

*

*

*

*

*
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page 97 ]

*

*

*

*

*

Q. The car at this angle, you described you had star~ed to
make a left turn and stopped?
A. That's right.
Q. The front of it would be over into the - the road on
which Effie Turner was coming down?
A. Yes sir.
Q. The back of it would still be hanging somewhat out in
the road that you were just leaving, going towards Hampton?
Is that a fair statement?
A. Yes sir.
Q. And you pulled in there and stopped?
A. I stopped.
Q. Right. Now during the period- now, you have traveled
from the distance about where you are sitting to the end of
this room before you came to the stop, right, from the time
you first saw her?
A. Yes sir.
Q. You.follow me now?
page 98 ]
A. Yes sir.
Q. Now when you pulled there and you first stopped, how
far away was she from you?
A. She was- about half-way the block.
Q. Well, was she traveling faster than you ·had been traveling?
A. Yes sir, she was traveling.
Q. It appeared to you she was?
A. Yes sir, she was traveling faster than I was traveling.
Q. So she got then about half-way from where you are
to the other end of the motorcycle place over here on the
corner?
A. Yes sir.
Q. In the meantime, you had gone this far and slowed down
and come to a stop?
A. Come to a stop.
Q. How long did you remain stopped there T
A. I stopped, stood there until I seed her weaving backwards and forwards over the road. She weaved two or three
times backwards and forwards across the road and she had
it aimed at the front of my car and I mashed on the gas to
get out of her way. I see she was going to hit me, right
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there in the front and I mashed on the gas to
get out of her way and she hit me in the side.
Q. I understand. Let's go back to the question
I asked you.
A. Yes sir.
Q. How long did you remain stopped?
A. How long I had remained stopped? About - I don't
know exactly but I had come to a complete stop.
Q. When you came to a stop, you say then she was about
half a block away? Half the distance from you to the other
end of the motorcycle building. That's when you first came to
a stop?
·
A. Yes sir.
Q. How close was she to you when you mashed on the
gas and went out in front of her?
A. How close I was when I mashed on the gas when I
went out in front of her T I was about the length of this room.
Q. She was about that far from you?
A. Yes sir. I was standing still.
Q. And you we_re standing right dead still?
A. Standing dead still. Wasn't moving.
Q. She looked like she was comip.g real fast T
A. She was.
Q. So you standing right dead still and you mash on the
gas and go out right across the road she's coming
page 100 ) on T
A. Sir? I didn't understand you.
Q. You're standing, sitting right dead still and she is as
far away from you to the end of this room and coming very
fast, you say?
A. Yes sir, coming dead at me.
Q. Dead at you?
A. Right at the front of my car.
Q. You're still dead still in between the island, sitting
there, still this far from you and you say she's coming real
fast?
A. Yes sir.
Q. And you put - mashed on the gas and rode right across
the road that she was coming down? Is that what you are
telling the jury?
A. She was coming at me. She was going to hit my car
if I hadn't moved.
Q. She did hit you tooY
A. That's right.
page 99 )
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Q. She didn't hit you while you were standing still between
the island?
A. No sir.
Q. She hit you when you had gotten across the road, she
was coming down over half-way across, isn't that where she
hit you?
A. Yes sir, she was moving. If anybody going
page 101 ) to hit you in the front, anybody try to get out
of the way.
Q. And at this real fast rate of speed, you go the distance
of where you are to the end of this room, 20 miles an hour,
going slow and stop and stand still ; you say you don't know
how long you sat there but you did stay there some time and
then you pull right out in front of her with her still coming at
this - what you thought was a faf!t rate of speed T
A. I know she was running. a fast rate of speed. ·
Q. And hit you when you were half~way across that road
she was coming down, in the middle of your automobile,
isn't that right, right side T
A. Yes.
Q. Is that right T -.
A. Hit the front door and the rear door.
Q. In the right side T
A. In the right side.
Q. Just about in the middle of your automobile on the
right side, isn't that right?
A. Yes sir.
Q. The only way she could have hit you in the middle of
your right side, if you stayed still where you were, for her
to go right up on top of the island and come across and hit
you, isn't that righU
A. That's right. She would have hit me in
page 102 ) the front.

*

*

*

*

*

*

*

*

*

*

page 107 )

By Mr. West:
Q. When you say you mashed on the gas, Taylor, what kind
of gear shift did you have in your automobile?
A. Normal shift, automatic shift.
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Q. It was an automatic shifU
A. Automatic.
Q. When you pulled up and came to a complete stop, you
didn't have to shift into gead
A. No.
Q. Is that righU
A. That's right.
Q. All you then did do is take your foot off the brake and
mash down on the gas and it goes forward¥
A. That's right.
Q. And that's what you did, righU
A. Right.
.
Q. You didn't slow down any after you once mashed on it
until she hit you Y
A. Wasn't no use slowins- down after she hit me.
*

*

*

*

*

*

*

*

*

+

page 117 }

EFFIE JENKINS TURNER, ·
called as a witness in her own behalf, being duly sworn
testified as follows:

*

*

*

*

*

*

*

*

*

*

page 120 }

DIRECT EXAMINATION
By Mr. West:

*

*

*

*

1r

1r

*

*

page 121 }

*

Q. In which direction - in which direction .were you
traveling prior to the accident?
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A. West.
Q. On what street?
A. 27th Street.
Q. That's coming from Hampton direction towards downtown Newport News T
A. Yes sir.
Q. Where did this collision take placeT
A. On the corner of Maple and 27th Street.
Q. Now as you were traveling west on 27th Street, what
part of the street were you driving in T
A. The right.
Q. How is that? How many lanes are there on that street?
A. It's four lanes on the street.
page 122 ] Q. Two going in a westerly direction and two
easterly?
A. Yes.
Q. Is there anything dividing those lanes Y
A. Yes sir.
'
Q. What¥
A. It's a cement like - in the middle.
Q. Well then, you were - you say traveling on the westbound two lane side T
A. Yes sir.
Q. As you - were proceeding westerly, where were you
in that westbound side T To the right or the left or center
or where?
A. I was to the right.
Q. And - as you approached Maple Avenue, about what
speed were you traveling¥
A. I was traveling around - between 28 and 30. There
was a car in front of me.
Q. There was a car front of you T
A. Yes sir.
Q. Going in the same direction T
A. In the same direction and I was in the back of this car.
This other car that was in front of me and I was around about
three or four paces in back of this other car.
page 123 ] Q. Three or four what T
A. Three or four- paces like.
Q. What is a pace to you Y What are you talking aboutf
A. I was about as far from the car in front of me, about
as far as from me to the fellow sitting here (indicating).
Q. Which fellow?-.
A. This fellow.

in
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Q. The Court Reported
A. Yes sir.
Q. Yon were about that far in back of the car in front of
youf
A. Yes sir.
Q. Going in the same direction?
A. Yes sir.
Q. Going about the same speed 1
A. Yes sir.
Q. Where was Taylor's car when you first saw it?
A. I was up to Pine Avenue when I first saw it. He was
coming into Maple Avenue.
Q. Where was he coming from 1 Where did you see him T
A. He was coming from towards Newport News.
Q. He was on 27th StreetT
page 124 )
A. Yes sir.
Q. Going easterly?
A. Yes sir.
Q. And was - on the other side of Maple Avenue intersection from you?
A. Yes sir.
Q. At that time when you first saw him now A. Yes sir.
Q. Was he moving or standing still f
A. When I first saw him. he was moving.
Q. And you were then where~
A. I was up near Pine Avenue.
Q. Then, did you see what Joe Taylor's car did 1
A. Yes sir, I saw him when he turned but he didn't have
no signal on that he was coming to the left.
Q. What did he do?
A. He stood there; just as soon as this other car passed
and I was in the back of this other car. he dashed right out
in front of me. I put my brakes on and swayed to the right
but I hit him just the same.
Q. Hit him where T
A. Hit him near the - the rear.
Q. Of his cad
A. Yes sir.
Q.

page 125 )

Where~

A. He dashed right out in front of me.
Q. He was moving then when von hit him T
A. Yes sir, and I put my brakes on and - he was - he
jumped from the - from the left, rigJ:lt in front of me and
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I couldn't keep from hitting him because I put my brakes
on and - turned to the right to try to keep from hitting him.
Q. Turned to your right Y
A. Yes sir.
Q. Where did the accident happen with relation to the
intersection?
A. Where did it happen Y
Q. Yes.
A. It happened Q. Had you gotten to Maple Avenue when it happened T
A. Yes sir, right in the - right in the - in the middle of
Maple Avenue and- and 27th Street but I was- near the
-the right-hand corner.
Q. You were near- you were on your right side of that
street?
A. Yes sir.
Q. Going west?
A. Yes sir.
Q. And swung to the right you say?
page 126 ] A. Yes sir.
Q. Put your brakes on and swung to the right T
A. Yes sir.
Q. Did you pull over to the left side of the street - of
the street you were driving in before you got to Maple
Avenue?
A. No sir.

*

'jc

*

*·

*

By Mr. West:
Q. Where were you driving all the time from Pine A venue
to Maple Avenue?
A. On the right behind the car that was right in front of me.
Q. Did you see any other automobile traveling eastbound
on the other side of 27th Street, the other side of the island~
A. No sir, I did not. No one but Mr. Taylor's car and it
had stopped there at the intersection and just as soon as
this other car passed, that was in front of me and
page 127 ] I thoug-ht it was going to stay there. I didn't
know which way he was going or nothing because
he didn't have his left signal on.
Q. If he had stayed there, would you have hit him?
A. No sir.
Q. Now after the accident occurred - by the way, where
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did your car go after the impact?
A. My car stood there.
Q. Right where the collision took place¥
.A.. Yes sir.

*

*

*

*

*

*

*

*

*

*

page 128 )

Q. Do you know what the speed limit was on 27th Street
in the vicinity of Maple Avenue at the time of this accident?
A. Yes sir.
Q. What was it?
A. 35.
__
Q. Anything on the streets to indicate that?
A. Yes sir.
Q. What?
A. The sign up there.

*

*

*

*

CROSS EXAMINATION
By Mr. Kelly:
Q. Now, let's see. As I understand you, you
say that at the time of the accident you were
driving in the right-hand lane. That's the outside lane, is
that right?
A. Yes sir.
Q. And there was a car in front of you Y
A. One.
Q. And that car was about as far as from you as Mr.
Schneider here, this gentl~an right here (indicating)~
A. Yes sir.
Q. And you were right behind him and you saw this man
come down 27th Street and stop, is that right?
A. Yes sir.
Q. And he was stopped in the intersection and the car in
front of you went by and then this man shot out, is that righU
A. Yes sir.
Q. How did he get between your car and this car in that
little space so you could hit him on the rear?
page 129 )
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A. Well, I said it was just about that length but I was
in the back of the other car.
Q. So it was a little further than that?
A. It could have been.
Q. How much further could it have been T
A. Well, I don't know exactly how far it could have been
because - this accident happened so qu,ick, I
page 130 ) didn't have time to estimate it.

*

*

*

*

*

*

*

*

*

*

page 131 )

Q. Let me ask you this question. What had you been drinking that night?
A. That night I hadn't been drinking. I don't drink liquor.
Q. You don't drink at all T
A. No sir.
Q. You drink any alcoholic beverages T
A. No sir.
Q. You heard the police Officer testify that he smelled alcohol
on you, did you not T
A. Well, I don't drink whiskey - Lawyer, please your
Honor, I have been here ever since '49 and I ran a home for
the age and I - they have never had no trouble here with
drinking and I do not drink but my brother, he takes beer
sometimes.
Q. Was your brother with you that night standing on the
sidewalk~

page 132 )

A.

No sir, he wasn't with me.

Q. How- you heard the police Officer testify

that he smelled whiskey on you and you heard this man
testify~

A. I hadn't had any whiskey.
Q. You are saying when they say they smelled whiskey,
they didn't smell any such thing?
Mr. West: Objection, objection. Wholly improper to pit
one witness against the other. He can ask her questions and
she can answer it. It is improper to argue with a witness
over what somebody else said.
Court: It is improper to argue with the witness over what
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somebody else said but this woman is on cross examination
and he has a rather wide leeway. You may proceed.
Mr. West: Exception.
By Mr. Kelly:
Q. Well, I don't want to argue with you about this. I want
you to tell me, if you can explain, how they would happen
to smell alcohol on you if you don't drink?
A. Well, I really don't drink and - as I was fixing to
say, that my brother, he brought in a bottle of beer that
evening and was- he told me to taste it. He said
page 133 J that - it was a different kind of beer. I told
him, I say, "you know I don't like that bitter
stuff" and he said, "taste it" and I just picked it up and
tasted it, just like that.
Q. I thought you didn't drink that sort of thing?
A. I don't drink, no sir, I don't drink.
Q. That night you drank some beer?
A. It wasn't around that night. It was around two or two
thirty in the afternoon. I did not drink it. I tasted it.
Q. If you don't drink beer, what, difference-does it make
to you that it was a different kind of beed
A. Well, my brother had it and he told me it was a different
kind of beer and he told me to take some of it.
Q. And in spite of the fact that you don't drink and- you
don't like beer, you went ahead and drank that?
A. No sir, I do not.

*

*

*

*

*

*

*

*

*

*

page 134 J

Q. All right, do you normally stagged
A. No sir, if I was staggering it must have been from my
knee got hurt.
Q. Do you normally smell of whiskey?
A. No sir, I don't drink.
Q. Where were you going this night?
A. I had started home.
Q. And where had you been?
A. I had been to see a girl friend of mine.
Q., Where did she live?
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A. She lived on Howe Street.
Q. And where were you living Y
A. 1136-26th Street.
Q. Were you in a hurry?
A. No sir.
Q. Why were you exceeding the speed limit then Y
A. I wasn't going - I told you - how fast
page 135 ) that I was going.

*

*

*

*

*

*

page 137 )

*

*

Mr. Kelly: I'd like to have the record show some approxi'ftUltteion of the distance between the witness and Mr. Schneider, if the Court please. Maybe the Court could estimate that
distance.
Court: Yes sir, I'd say that's about eight feet.
Mr. Kelly: That's all.
Mr. West: No questions.

*

....

*

*

*

*

*

*

*

*

page 138 )

Mr. West: Counsel is stipulating that the speed limit in
the area on 27th Street in the vicinity where the accident
occurred, at the time of the accident was 35 miles per hour.
Court: Now it's understood that the speed limit at the
point where the accident occurred is 35 miles per hour.
Mr. West: On 27th Street, if I am going to be held to my
choice of language.
Court: I'm trying- you said, Mr. West in the vicinity
of the accident. I'm trying to say that it - maybe I should
have put it in the conjunctive, ''and at the point of the accident is 35 miles an hour."
Mr. West: That's what I understood.
Mr. Smith: It was actually before that time it was 30
miles an hour and then comes to 35.
Court: I mean - from Pine Avenue, this vehicle was first
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noticed, according to the evidence up through and up to and
including the point of impact was 35 miles an
page 139 } hour. That's the stipulation.
Mr. West: That's my understanding.
Mr. Smith: That's right.
Court: All right.

*

*

*

*

*

*

*

*

*

*

page 184 }

DEFENDANT'S INSTRUCTION "G" (Granted):
Mr. Smith: This is objectionable, your Honor.
Court: All right, now state your objection.
Mr. Kelly: We object to it on the grounds, if the Court
please, that it states that no matter what reason for turning
into 27th Street that he is guilty if he turns into 27th Street
a:nd that is not the case. If she is guilty of such acts that
require his turning in or a reasonable prudent person would
do so, then he wouldn't be guilty of negligence by so doing, if
in a sudden emergency, for example, he was a reasonably
prudent person would have acted as he did to avoid the imminent collision, then he's not guilty of negligence.
Court: That's right, Mr. Kelly but - as I stated before,
I'm going to give you a sudden emergency Inpage 185 } struction. This is on his theory that Taylor
·
should have yielded the right of way to this
woman. This is - on his theory of the case.
Mr. Kelly: I think it should provide, if the Court please,
that she be free from negligence - not having forfeited her
rights by way of negligence because- well, the Court realizes
you lose your right to your right of way in the intersection
if by way of speed or by violation of other statutes you you do not drive properly. If she enters in the intersection
without it under control, then - that she would forfeit her
right, so it seems to me that the Instruction was to be couched
in language that - provide that she not have forfeited her
right or provided she be free of negligence which would forfeit her right.
Mr. West: Now if your Honor please, that is not the law
as I understand it, not based on her negligence. The statute
- this is based on the statute 46 point one-222. I think I
handed Mr. Smith my copy that had my citations on them
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and the case of Brown against Peters, 202 Virginia 382 where
it's a left turn situation that the right of way is to be yielded.
I don't care whether somebody else has violated the law or
not violated the law. This has to do with this man's duty
and he has the duty of yielding it if they are within or
approaching the intersection, whether approaching at a fast
rate of speed, slow rate of speed or a snail's pace
page 186 ) or what they are doing and that's what- that's
what the statute says and that's what this case
of Peters - Brown against Peters says.
Mr. Kelly: The Court of Appeals has said if you do not
lawfully operate your vehicle, then you forfeit this right
and this is what we are saying, subject to her having lawfully
proceeded or proceeded free from negligence which is the
same thing. She doesn't - this isn't just a guarantee that
she has, no matter what she does which is what this Instruction says. The Court of Appeals certainly hasn't said
no matter what you do, you got the right of way and that's
it. The Court has said in many cases speed forfeits the
right of way. The presence of a vehicle in the intersection
making the turn with sufficient notice to the person entering,
forfeits the right of way.
Court: Well, I know the statute provides for a forfeiture
of the right of way under certain circumstances.
Mr. West: Where two or more vehicles approach an intersection at approximately the same time, the vehicle on the
left shall yield the right of way to the vehicle on the right
and in that statute it goes on to say that you can forfeit your
right of way but that is the only situation in which there is
any forfeiture. There is_ nothing in connection with ·a left
turn anywhere in the statute or any of the cases of the
Supreme Court.
page 187 ) Court: That's what I was getting ready to
say, Mr. West. The statute provides under certain circumstances you may forfeit your right of way but I
don't think that there's any evidence here which would forfeit this woman's right of way. There's no - even - if you
are right, there's no flagrant speed on her part. The only
evidence of speed is he says she was coming at a high rate
of speed. That can mean anything. That's - a real relative
term, high rate of speed. The fact that - she didn't go
anywhere after the accident would indicate that perhaps the
speed was not so great. His car was moving. Ther·e 's no
evidence she knocked him anywhere because there are no
skidmarks present from either automobile, according to the
Police Officer so - I don't believe, Mr. Kelly, that this is
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a case of forfeiture of the right. I think he's entitled to
instruct them on the right of way but of course that is taking
into consideration her story and this Instruction isn't going
to hurt you a bit if they believe her story and if they don't
believe her story, that's a different proposition because according to him he was sitting there and he couldn't do a thing.
She comes barreling down on him and he tried to get out of
the way and that was it. Her story is that there was a car in
front of her about some eight feet or maybe it might have
been a little further, she finally said and this man attempted
to dart out in between them. Now if the jury
page 188 ] believe that, then of course this Instruction Mr. Smith: She still has to be lawfully proceeding and the evidence is she was drinking and such condition that she could not be lawfully proceeding on the highway.
We want "lawfully proceeding."
Court: If I am drunk that doesn't cause me to forfeit the
right of way.

page

~89

*

*

*

*

*

*

*

*

*

*

]

Mr. Smith: Is your Honor going to put, "lawfully proceeding" in there?
Court: No sir because, Mr. Smith, I don't- I don't think
that under the circumstances in this case whether she was
weaving down that highway or wasn't weaving down the
highway that she would have forfeited her right of way. I
don't think she was Mr. Smith: The evidence before the Court is that he, the
Plaintiff, according to his testimony was in a place of relative safety until such time as she took her right of way and
aimed her car at him whereupon he wasn't violating the right
of way. He was getting out of the way.
Court: What you are overlooking in your argument is that
there are two theories to the case.
Mr. Smith: This a finding Instruction again and does not
embody both theories and that's - if he says if she was
lawfully proceeding, it's all right ..
Court: They're giving a finding Instruction on their theory
which they have a right to do and I made it clear in this
Instruction that it only - applies to the case of Taylor vs
Turner and not to the case of Turner vs Taylor.
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Mr. Smith: Having the right of way doesn't
page 190 ) legalize blind driving.
Court: It doesn't do that. You can argue that.

*
*
*
*
Court: Her evidence wasn't that she was going back and

*

forth and this is an Instruction based on her theory of the
case. I'm going to grant it as amended.
,
Mr. Smith: Note my exception for the reasons previously
assigned.
page 212 )

*

*

*

*

*

*

*

*

*

(The jury then retired to the jury room to consider of its
verdict and returned).
Co-q.rt: You gentlemen waive the call t
Mr. Kelly: Yes.
Mr. West: Yes.
Court: You gentlemen of the jury, have you
page 213 ) reached a verdict or do you have a question?
Mr. Fitzgerald (Juror): We haven't. We
haven't reached- the whole jury hasn't reached- you know,
all of us together.
Court: Do you think there's any chance in your reaching
a verdict, in you all getting together t
Mr. Fitzgerald (Juror): I don't know. We can try a few
more minutes, your Honor, and see if we can Court: I don't want to pressure you into - a verdict one
way or the other of course. That's entirely your prerogative
but if you would like to deliberate a little further, that's
perfectly all right.
Mr. Fitzgerald (Juror): If you five us ten more minutesCourt: All right, retire the jury, Sergeant.
(The jury then again retired to further consider of its
verdict).
Mr. West: If your llonor please, did the jury
page 214 ) request to come in or was some inquiry made?
Court: Yes sir, they requested to come in.
Mr. West: That's what I didn't understand.
Court : They came in to tell us they hadn't reached a
verdict.
·
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(The jury returned to the Courtroom, announced they had
a question, handed the Court the written question ; the Court
requested counsel to approach the Bench. The Court exhibited the written question to counsel after which the Court
announced they would retire to Chambers).
Court: You all have any objection to the Sergeant getting
the instructions?
Mr. Kelly: No sir.
(The Court and counsel then retired to the Chambers of
the Court).
Court: Do you have any suggestions?
Mr. Smith: I excepted at the time that they gave the Instruction to the Court: Let's don't object to the Instruction any more.
You already objected to it and I granted that. Let's direct
our attention to this suggestion.
Mr. Kelly: Our suggestion at the time was, if the Court
please, it ought to be told, that this was subject
page 215 ) to their lawful use of the highway and this is my
idea of - well, I think at this point really we get
to the point the Judge has got to tell them what he thinks is
appropriate, an explanation of the law.
Court: It's pretty hard to define.
Mr. Kelly: You're right- I'm dropping the monkey right
in your lap.
Court: I understand that. That's why I got you back here,
to see if we could agree on a proper definition of the right of
way.
Mr. West: For the record, may we say what it is the jury
has -asked!
Court: Yes, for the record, the jury has handed the Court
a note, ''the jury wishes the Court to declare an interpretation of, 'what constitutes yielding of right a way.' ''
Mr. West: If your Honor please, I understand the law to
be that a right of way for a motorist means that he has a
right to pass through with reference to an intersection. He
has a right to pass through an intersection without
page 216 ) obstruction or blocking by traffic approaching
from an opposite direction and to yield a right of
way means to remain stopped, if necessary, and not imp~de
the intersection th:r;:ough which the car which has the right of
way is traveling.
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page 220 ]

Court: Here's what I am going to tell this jury. ''I have
already instructed this jury as to the circumstances under
which Effie Turner may have had the right of way. To yield
the right of way, if one exists, means to allow the vehicle
having the right of way to proceed through the intersection.
One cannot, however, avail himself of the right of way unless in the exercise of ordinary care he can do so with safety
to himself or others.'' I don't know of any other way to put
it.
Mr. Smith: Reasonable safety, your Honor.

*

*

*

*

*

*

*

*

1t

page 222 ]

Mr. West: If your Honor please, I object to the language
of the Instruction at the end, or the intended statement uf
the Court to the jury which - the last sentence which reads,
"one cannot, however, avail himself of the right of way unless in the exercise of ordinary care he can do so with safety
to himself or others." I first object to it because it isn't required, in answer to the question posed· by the jury. The
jury's question is, what constitutes yielding of right of way.
What constitutes yielding of right of way. With yielding
underlined. Not in the question but in my remarks. For the
Court to go further and gratuitously instruct this
page 223 ] jury concerning what the person who has the right
of way has to do or doesn't have to do is not in
answer to the question of the jury and in the second place, I
do not feel it properly states the law in connection with the
right of way on which this Instruction is based which is
statutory.
Court: Well, all right, Mr. West, w_e note all of your exceptions to it but I feel this way. That having not given them
an Instruction which was probably error on the Court's part
to start with, although none was offered, I realize th~t they
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are the Court's Instructions and it is my duty to instruct
this jury and you all don't have to offer any Instructions
if you don't want to. I didn't instruct them on anything defining a right of way. However, now undertaking to define
the right of way, I think I would be amiss if I didn't include
when one may avail himself of the right of way. I think that
is necessarily an integral part of defining the
page 224 ] right of way and for that reason I'm going to do
it.
Mr. West: But the question doesn't ask for the definition
of right of way.
Court: I understand that. I'm not going to let the jury
run the case and when they ask a question and ask for an
answer, I must give them a complete answer.
Mr. Smith: Note my exception.
Court: Note everybody's exception.
(The Court and all attorneys then returned to the Courtroom).
Court: Gentlemen_ I have in my hand here a piece of paper
passed me by Mr. Fitzgerald on which is written the following. "The jury wishes the Court to declare an interpretation
of, 'what constitutes yielding of right a away.' "
Now gentlemen, what I am about to tell you I don't want
you to interpret as in anywise implying how the Court may
feel concerning the evidence in this case. It is not my prerogative nor is it my desire to comment on the
page 225 ] evidence one way or the other. That is entirely
your prerogative and I would not in anywise tread
on that so I want you all to take what I am about to tell you
now in that light.
I have already instructed this jury as to the circumstances
under which Effie Turner may have had the right of way.
To yield the right of way, if one exists, means to allow the
vehicle having the right of way to proceed through the intersection. One cannot, however, avail himself of the right of
way unless in the exercise of ordinary ca_:r:e__ h~_ can do with
safety to himself or others. Alf-r1ght sir, here -ar€r-the--Instructions-;Y:oumay retire.
(The jury then retired to the jury room to consider of its
verdict).
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page 229 ]

*

*

Mr. Kelly: If it please the Court, we move that
the verdict of the jury be set aside on the grounds
that it was not in accordance with the law and the evidence
and on the grounds that they were not instructed properly
as to the right of way and .as to the Instructions objected
to by counsel for the Plaintiff. The Court has heard my argument and I don't want to belabor the Court but I still think
the lawCourt: Well, we thrashed them all over, Mr. Kelly, and
right or wrong I instructed the jury. I think- in my opinion
I gave them the proper Instruction as to the right of way and
after having heard fully argument of counsel on both sides.
Is that your only grounds to set it aside Y
Mr. Kelly: Yes sir.
Court : All right sir, overruled.
page 230 ]

*
page 232 ]

*

*

*

*

JUDGE'S CERTIFICATE

I, Henry D. Garnett, Judge of the Circuit Court for the
City of Newport News, Virginia, who presided over the
foregoing trial of the case of J o$eph Robert Taylor vs Effie
Jenkins Turner, tried in said Court in Newport ·-News, Virginia, on the lOth and 11th of October, 1963, do certify that
the foregoing is a true and correct report of the evidence,
together with the motions, objections and exceptions on the
part of the respective parties, the action of the Court in
respect thereto, and all other incidents during the trial of
the case on October 10, and 11, 1963 as therein set forth.
I do further certify that the attorney for the Defendant,
Turner, and the attorney for the Defendant, Turner, on her
cross claim had reasonable notice, in writing, given by counsel
for the Plaintiff, Taylor, of the time and place when the
foregoing report of the testimony, objections, exceptions and
other incidents of the trial would be tendered and presented
to the undersigned for signature and authentication and that
the said report was presented tQ me on the 9t4 day of Decem-
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her, 1963, within sixty days after the entry of final judgment
in the said cause.
Given under my hand this 19th day of December, 1963.
Rec'd in Clks. Off. Dec.. 19, 1963.
GEO. S. DeSHAZOR, JR.
Clerk
HENRY D. GARNETT
Judge of the Circuit Court for the
City of Newport News, Virginia.

A Copy-Teste:
H. G. TURNER, Clerk.

INDEX TO RECORD
Writ of Error Awarded
Record
Instructions
Judgment- October 11, 1963
0:
Notice of Appeal and Assignments of Error
Notice of Tendering of Transcript to Judge
Proceedings
Witnesses
Officer Leo Ward
Joseph Robert Taylor
. .Effie Jenkins Turner .
Certificate
:·0
0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

•

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0.

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

•

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0,

0

0

0

0

0

0

•

0

0

page
1
2
2, 35
3
4
5
6, 15, 34

0

0

0

°

0

0

o'o

0

0

0

0

0

0

0

0

0

•

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0.

0

0

0

0

0

0

0

0

0

0

0

0.

0

0.

0

0

0

0

0

•

0

•

0

0

0

0

0

•

0

•

0

0

0

0

•

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

•

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

6
21'
27
42

