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have been a third one I'm sure because the trial judge who 
tried the case who was perversed partly was then .a member 
of the Court of Appeals and did not participate in the :M.ul
lens Case so that really left a Court of six •SO there was really 
a divided decision of four to two but anyhow-! may be and 
I'll say it at the risk of being classed as reactionary. I re
peat that I can't help but consider that a marriage dissolu
tion or divorce should constitute some reflection or some 
stigma on the losing par ty. That's the reason I think that 
anybody who comes to terms today in the handling of a di
vorce case has put themself in an unfavorable posit ion when 

they agree to this and agree to that but of course 
page 105 I know it's a common tendency among divorce 

litigants and l·awyers and even a lot of the di
vorce courts to urge and suggest to the parties that they come 
to terms which to my way of thinking is really about as close 
to collusion as you can get almost but it apparently bas been 
through the years done so often that the courts regard it to
day as permissible collusion, if there is such ·a thing but the 
primary party-the purpose of the party in most of those 
cases is to get it over with at any end at .any expense each 
party wants the divorce and whether or not the party is the 
defendan t against whom the divorce is obtained or the pre
vailing party who recovers the divorce seems to make no dif
ference and as a matter of fact a great number of the decrees 
are drawn today so that you can't tell who is the prevailing 
party-" it says that the parties are, they are hereby divorce " 
-doesn't say the one who orders the divorce ·against the 
other-frequently I don't say that is constantly the case but 
I'm astonished to see that in many cases, I don't know wheth
er it is designedly done or consciously done but the lawyer 
wl1o draws the decree in many cases I have noticed, and it 
offends me a little bit, is the fact that it just says that the 
parties- it is decreed that the parties be and are hereby 
divorced without saying whicl1 one is getting; it against the 
other or who the guilty party or who the offender is. Of 
course normally there 's something in the premises to show 
that the g-rounds for divorce bas hePn established, one of the 
recognized g-rounds, hut I'm aware of the fact too that today 

the g-rounds are getting easier from ture to 
page 106 legi slature, and wl1nt ori!:!"inallv was tl1e 

purpose to keep prettv solid the man·ia!{e status 
today is treated rather li!{htly nnd of rourse a lot of cooncra
tion and legislation too in procnrinrr onick where I 
question the aclvisability of it hut nevertheless that's the law 
of the land. I didn't me-an to p.·i v0 nll of thi s on mv 
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views about the divorce laws but I feel that in the case at bar 
that the petitioner has established his right to regain the 
custody of this son-! 've a lready expressed myself-! don't 
favor divided custody under any circumstances but you've 
already launched into it here by mutual ·agreement of the 
parties and the lawyers in proceedings before this and I 
would hesitate to depart from it at this stage but I 'm dis
posed to say that in the case at bar that the custody should 
be changed so that the father will have the custody of the 
child for ten months out of the year and the mother two 
months out of the year and I naturally think that that divi
sion of the two months and ten months should be so that the 
two months would include the normal vaoation months of 
might say July and August or June and July. I 'm not suf
ficiently aware of the school schedules today but they used to 
start September the 15th bnt now they are talking about Au
gust the l st-1 didn't even lm.ow about that but I leave it to 
counsel to discuss that phase of it further and if you can iron 
out some agreement that is more acceptable to you, I will 
adopt any agreement that you reach or I '11 even hear from 

yon further on that particular point but I do 
page 107 r think that the petitioner is en titled to substanti-

ally greater custodial charge of this child. I make 
this observation further, too. that we lose sight of the f.act 
that one of the underlying reasons to put upon the father the 
burden and lawful legal burden of keeping the child and being 
responsible for his maintenance is the fact that he bas the 
reciprocal corresponding enjoyment of the child's society and 
the child's company. H ere a man's paying out $60.00 ·a month, 
is it, for a child that he only gets to see about 15 minutes two 
or three t imes a year. 

Mr. J a nney : Hour and fifteen minutes a month. 
The Court: \Vell, anyhow, I'm sure that has been recog

nized over the years as one of the underlying r easons that a 
husband has the duty of support is that he has the correspond
ing pleasure of the ~hild 's society as well as the right to his 
ea rnings until he reaches his majority and other correspond
ing r ights between parent and child. Would you gentlemen 
care to confer together for a few moments and then I'll hear 
from you or if yon can come together on a decree I will let 
you take thi s time to draw it. 
· Mr. Higginbotham: Judge, I don 't see any usc in trying 
to agree- V\T e note our exccntion. 

The Court : Very well, I don't know if there is any orca
SJOn for exception . 

Mr. Janne~r : If you want me to I'll make those provisio11s 
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providing for the divided custody of the child. 
page 108 ~ Mr. Higginbotham: Oh-no-The ruling of 

the Court is ten months and two months. 
The Court: He means I think that there is no chance of 

you agreeing on anything other than what the Court has al
ready pronounced and you have to accept what the Court has 
already pronounced and you can't agree on anything else. 

Mr. Higginbotham : I don't know of anything else to agree 
on. 

The Court: 'Nell then I do invite your suggestion as to 
the two logical monUJs-summer months-I can even say 
this that from the middle of June to the middle of August 
or the 1st of June to the 1st of August. 

l\Ir. ;r anney : \ Vel!, school's not out sometimes until June 
10---make it the 15th of June. 

The Court : The lO th of June to the lOth of August, either 
way. 

"Jir. Higginbotham: Your honor, fo r the sake of the rec
ord I wonder if the Court yes sir the Court would permit me 
to get these letters in the record that I referred to. 

The CourL: I don 1t know where we introdu ced them in 
evidence. 

l\Ir. Higginbotham: We referred to them. 
The Court : You referred to them but Pm not going to 

deny you the oppor tunity but I don't think that unless your 
adversary consents to it- he hasn 1t had an opportunity to 

cross examine anybody on the letters-whatever 
page 109 ~ they are-I don't even know what they are . 

• • • • • 

Mr. Higginbotham: One, that is contrary to the lmv and 
the evidence and no evidence to support it-that 

page 110 ~ the Court erroneously gave weight to the fact 
that the father was the party who prevailed in 

the diYorcc proceeding· and the evidence shows that the cus
tody of tl1e child was by a consent decree; that the Court er
roneously gave weight to the failure of the defendant to obey 
the Order of the Court and the proper proceedings would 
ha\e been by a contempt citation and that doe not go to he r 
suitabilities to have the child; and further it was show11 in 
the evidence that the matter of the child visiting in Luray 
was discussed by counsel for the parties when the parents 
could not be reached. That the Con rt erron.eously f·ailcd to 
consider the sexual abnormalities of the petitioner as shown 
in endence j that tl1 e Court based its decision on matters ont-
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side of the evidence, that the only evidence presented for 
change of custody was failure of the defendant to get the 
child into school. That was the only ground stated, proven 
and conceded by counsel fo r tile petitioner. So we respect
fully move the Court that tbe decision and decree of tile 
Court be set •aside for those reasons. Now we move the Court 
at th is time, your honor, that while it may not be the rule in 
\ 'i rginia there is, apart from the fact that this is a collateral 
proceeding to a divorce, authority that counsel fees and 
court costs can be allowed against the petitioner; we wish 
to move the Court that the petitioner be -assessed with tile 
costs of this appeal and that he be required to pay a r eason
able counsel fee on the grounds that :Jirs. Moyer owns 
nothing and has no income and bas no money sufficient to pay 

the costs of this appeal. 
page 111 r Mr. Higginbotham: We wish to save that 

point and further we wish to make the motion 
that during tile course of this appeal the welfare of the child 
is involved and that the petitioner be required to submit 
himself to a psychiatris t for an examination concerning the 
alleged abnormalities. 

• • • • • 

The ·Court: The Court takes this view of it-in the first 
pJ.ace as has been pointed out notice of this appeal was given 

as far back as June-June 2nd-if there was 
page 112 r any purpose on the part of the respondent to 

ask for any allowance aga inst her former 'hus
band for defending this application, it might well have been 
made long in adv-ance of the bearing today. There has been 
no request made in answer to an adverse ruling announced 
by the Court. There bas been no opportunity for it to show 
that there pondent was not in any dire need of funds for the 
purpose of defending this proceeding and I just feel that the 
objection or at least that the application for the allowance of 
counsel fees for defending the change of custody proceedings 
comes too late . It might well have been made back in June, i t 
might well :have been made in September, it might well have 
been made in October and it wasn't even made during the 
course of this proceedings, it never was even any foundation 
laid for such an application and not until after an adverse 
ruling had been orally pronounced was any application such 
as that made. The Court docs not respond with any favors so 
the motion for counsel fee allowanc0s would be denied, there 
is no authority to support any such motion that has been 
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made about referring the petitioner to a psychiatrist and I 
know of no authority for it and that application would be 
denied. 

• • • • • 

A Copy-Teste: 

H. G. TURNER, Clerk. 
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