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their employees and others similarly situated, represent not
less than fifteen per cent, and in some instances as much as
forty per cent, of the gross sales made· by them as retail
merchants.
7. The complainants aver that the prohibition against the
sale at retail on Sunday of the items enumerated in Chapter .
267 will prevent them, their employees. and others similady
situated, from conducting their .lawf11l occupation as reta.U
merchants on such day and depr~ve them of their prQpe:r-ty ·
and deny to thelll their civil rights guaranteed by A:rtic.l~
I of the Constitution of Virginia and th& Fourteenth ~.. ;<
ment to the Constitution 'Q£ .the United ·awes....
, ..• :.
8. The compl~nts believe and, there"®on -a'Vter t}la1i· $1m~
have the right to sell at t~taJJ. on $'U;I;ld&,$: .the·' items,. the ·s•
of which are prohibited··· ;th
.. e '·..J.!f<>~.®:~of.. Chap•·.·~(6fi:\.
The defendant .;4~~!\ls tiJitt. they ha,ye suQh ~· ~bt•.
page 4 ~ 9. The· compla,~a;nts, the.1r empaoye-e$ a:ad >0J(i~i("$;
similarly situaret\ co~~;plate· c[oing . t~ -~
prohibited by Chapter 267 attd ar~'·'htlonnecil ~d ~~~e~~',. !-d
therefore aver, that informatio~:~~· ~i$e ~tt.0n g
· ···
267 will be given to the defend3J])'IC · ( e
·~ ·
aver that the defendant, acting . · SL
. ::._ .~~- ·~~·-•d .
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u;nder his oath of office, will take action ~&!;~t t)li$, ·~hei:t·J •· {:t:St
employees and all others similarly
4.·· :.
the Ji)irr~iSions of Chapter 267.
.· . '·
· ·.
.;~
10.· fie complainants are informed, beli•• a~ ...· · ·· · ·
Q.Vet ht the •action of the defenda;p.t in enf:ort4q
j$7 wo.u$4! ca;Q;~ them, their employees and otli!iel'
$~tu,,$'l
: aui"~l( ts~rious· au<i irrepar;:tble d~U,rJ.age
~~·
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all others similarly situated, the rights secured by
Article I of the Constitution of Virginia and the
equal protection and due process guaranteed by the
Fourteenth Amendment to the Constitution of the United
States; and
3. That the Court hear evidence and determine the questions herein presented; that proper process issue, orders and
decrees be made and entered, to the. end that the defendant be
made a party defendant to this bill and be required to answer
the allegations thereof, but not under oath, answer under oath
hereby being expressly waived; and that the complainants be
granted such other further and general relief as the nature
of their cause may require.
page 5
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ROBERT L. MANDELL,
MYRON A. FINE,
GERALD H. FINE,
C. T. COVINGTON, JR.,
W. V. HARVEY,
By DAVID J. MAYS
HENRY T. WICKHAM
Counsel.
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Acting Chairman, House Committee
CHAPTER 267.

An: Act to amend and reenact §18-329 of the Code of Virginia,
relating to working or transacting business on Sunday;
and to add §§18-329.1 and 18-329.2, to provide penalties
for violations.
[H 2791

Approved Mar. 12, 1960.
Acting Chairman, Senate Committee
Be it enacted by the General Assembly of Virginia:
1. That §18-329 of the Code of Virginia be amended and
reenacted, and new sections numbered 18-329.1 and 18-329.2
be added,· as f.ollows :
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§18-329. •working. or transacting business on Sunday.On the first day of the week, commonly known and designated
as Sunday, it shall be unlawful for any person to engage
in work, labor or business or to employ others to engage
in work, labor or business e:x;cept in household or other work
of necessity or charity. The exemption for works of necessity
or charity contained in the preceding sentence sha.ll not be
deemed to include selling at retail or wholesale or by auction,
·or offering or attempting to sell, on Sunday, any of the following: jewelry; precious and semi-precious stones; silverware;
watches; clocks; luggage; musical instruments; recordings;
toys (excluding items customarily sold as novelties and
souvenirs) ; clothing and wearing apparel ; clothing accessories; footwear; textile yard goods; housewares; china;
kitchenware; home, business, office or outdoor furniture, furnishings and appliances ; sporting goods (excluding sales or
rental of bathing, boating, and fishing paraphernalia and
equipment, and sales or rental on the premises where. sports,
athletic events or recreational facilities are located or conducted of equipment essential to the normal us.e or operation
of such premises for the purposes specified); pets, pet equipment or supplies; cameras and photographic supplies (excluding film and flash bulbs) ; hardware; tools; paints; building and lumber supplies and materials; motor vehicles; trailers (excluding mobile homes) ; farm implements; lawn and
garden equipment and supplies; farm produce (excluding
sales of farm produce grown by the seller and sold at roadside stands or at the place where grown) or fresh, frozen or
salt meats, poultry or seafood customarily inedible without
further cooking or preparation (excluding smoked or _cured
hams). No inference shall arise from the foregoing enumeration of classes of personal property tha.t sales or offers or
attempts to sell other classes of personal property not mentioned are included within t~e. above exemption for works of
necessity or charity. This section shall not apply to furnaces,
kilns, plants, wholesale food warehouses, ship chandleries,
and other business of like kind that mav be necessarv to be
conducted· on Sunday, nor to the publication, distribution and
sale of newspapers or magazines, nor to the sale of motor
fuels or oils, repair parts or accessories for immediate necessary use in connection with motor vehicles, boats or aircraft,
nor to the operation of motion picture theatres, nor to sports,
athletic events, scenic, historic and recreational and amusement facilities.
.
.,
§18.329.1--,-Punishment for violation.-Any person violating
the provisions of §18...;32~ shall be deemed guilty of a misdemeanor, and upon conviCtion thereof shall he fined not more

~'-·
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than one hundred dollars for the first offense and not more
than two hundred dollars for the second or any subsequent
offense occurring within one year after conviction of the first
offense, or in default thereof shall be confined in
page 7 r jail for not exceeding thirty days. In addition, the
court in which any judgment of conviction is
rendered may require of the person so convicted a recognizance in a penalty of not less than five hundred or more than
five thousand dollars, with or ·without security, conditioned
that such person shall be of good behavior, and especially
shall refrain from a repetition of such offense for a period not
exceeding twelve months. Each separate sale, offer or at. tempt to sell on Sunday the classes of personal property
enumerated in §18-329, and each Sunday a person is engaged
in other work, labor or business in violation of §18-329, or
·.employs others to be so engaged, shall constitute a separate
·offense.
§18-329.2. Continued violations deemed a nuisance.-In
addition to the penalties upon conviction of violations hereinabove provided, the premises in or upon which the violations
occurred shall be deemed a nuisance after any four violations
of §18-329 occurring within any period of twelve months have
resulted in convictions.
A True Copy, Teste:
A. CLARK PEIRCE, Deputy Clerk
Clerk of the House of Delegates
and Keeper of the Rolls of the
State.
May 17, 1960.
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Filed 1960, June 30.
Teste:
OHAS. R. PURDY, Clerk
By RICHARD H. :M~DONALD, D. d.
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AMENDED BILL OF COMPLAINT.
To the Honorable M. Ray Doubles, Judge:
Your complainants respectfully represent:
1. That on the 27th day of June, 1960, they :filed in this
Court their original bill of complaint wherein they set forth
that:
(1) This is a proceeding for a declaratory judgment to
determine proper interpretation and validity of Chapter
267 of the Acts of Assembly, 1960, a eopy of which is attached
hereto and made a part hereof, and for injunctive relief;
(2) The complainants are retail merehants doing business
in the City of Richmond and are engaged, and employ others
to engage in work, labor or business on the first day of the
week, commonly known and designated as Sunday;
(3) The defendant is the Commonwealth's Attorney for
the City of Richmond, Virginia, whose duty it is to
page 21 ~ institute and prosecute all necessary and proper
proceedings in case of the violation of any penal
law; and
(4) The complainants bring this aetion not only individually, but also in a representative capacity on behalf of all
others similarly situated as a class which these complainants
fairly represent; and thereupon they prayed that:
(a) A temporary injunction be immediately granted them
restraining ·and enjoining the defendant, his agents, representatives and employees from enforcing the provisions of
Chapter 267 of the Acts of Assembly, 1960, against the complainants, their employees and all others similarly situated,
until such time as the rights of the parties can be determined;
(b) A declaratory judgment issue pursuant to Section '
8-578 et seq., of the Code, declaring Chapter 267 of the Acts
of Assembly, 1960, unconstitutional and void in that the said
chapter denies to the complainants, its employees and all
others similarly situated, the rights secured by Article I of
the Constitution of Virginia and the equal protection and due
process guaranteed by the Fourteenth Amendment to the
Constitution of the United States; and
(c) The Court hear evidence and determine the questions
herein presented; that proper process issue, orders and decrees be made and enter·ed:, to the end that the defendant be

. . r· •·
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made a party defendant to this bill and be required to answer
the allegations thereof, but not under oath, answer under
oath hereby being expressly waived; and that the complainants be granted such other further ~:~.nd general relief as the
nature of their cause may require.
page 22 ~ 2. .And now, by leave of Court, the complainants
. bring this amended bill into Your Honor's Court
and respectfully represent that Chapter 267 of the Acts of
Assembly of Virginia, 1960, approved March 12, 1960, was
repealed by Chapter 358 of the Acts of Assembly of Virginia,
1960, which Chapter was approved on March 30, 1960. Said
Chapter 358 becomes effective on July 1, 1960, together with
Article VII, Section 18.1-358, which is a part thereof, at which
time Chapter 267, Sections 18-329, 18-329.1 and 18-329.2 are
void and to no effect.
3. The complainants adopt all of the allegations set forth
in their original bill of ·complaint, namely paragraphs 1
through 10 thereof.
WHEREFORE, your complainants pray that they may
have such relief as prayed for in the original bill together
with declaratory judgment issued pursuant to Section 8-578
et seq., of the Code, declaring Chapter 267 of the Acts of Assembly of Virginia, 19601 to have been repealed by Chapter
358 of the Acts of Assembly of Virginia, 1960.
ROBERT L. MANDELL,
MYRON A. FINE,
GERALD H. FINE,
C. T. COVINGTON, JR.,
W. V. HARVEY,
By HENRY T. WICKHAM
DAVID J. MAYS
Counsel. .
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Filed.1960,. July 13.
Teste:
CHAS R. PURDY, Clerk
By RICHARD H. McDONALD, D. C.
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ANSWER.
The defendant, T. Gray Haddon, by counsel, answers the
original Bill of Complaint as follows:
1. Defendant agrees that this is a proceeding to determine the validity of Chapter 267 of the Acts of Assembly,
1960 (Sections 18-1-358, 18.1-358.1 and 18.1-358.2 of the Code
of Virginia, 1960 Cumulative Supplement). But the defendant avers that a declaration of rights in this proceeding
should not affect pending criminal cases or in any way prevent
defendant from discharging his statutory duties as Commonwealth's Attorney in criminal cases arising out of warrants
issued upon complaint of private parties or upon presentments, indictments or informations by grand juries.
2. Defendant is not advised as to the truth of the allegations
in Paragraph 2 of the Bill.
3. Defendant admits the allegations in Paragraph 3 of the
Bill.
4. Defendant denies that complainants fairly
page 25 r represent other retail merchants doing business in
the City of Richmond as alleged in Paragraph 4
of the Bill; and defendant further denies that complainants
have any right or authority to bring this action on behalf
of anyone other than themselves individually.
5. Defendant is not advised as to the extent to which complainants and others similarly situated have been and are
selling or offering for sale the items which are prohibited by
Chapter 267 from being sold or offered for sale on Sunday.
Defendant avers that most, if not all, of the sales bv complainants of such items were (or might be found by a jury to
be) prohibited by Section 18-329 of the Virginia Code, as it
existed prior to its amendment and reenactment by Chapter
267. But defendant avers that uniform and effective enforcement of the prior Sunday Closing Law was rendered largely ..
ineffechml, especially as to retail selling, by the manner in.
which the courts had applied the exemption for "works of
necessity and charity." Defendant avers that, as amended
by Chapter 267, the Sunday Closing, Law now affords standards which in most instances should result in more effective
and uniform law enforcement.
·
6. Defendant is not advised as to the truth of the allegations in Paragraph 6 of the Bill, and calls for strict proof
thereof.
7. Defendant denies that Chapter 267 will prevent the com-

10
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plainants, their employees and others similarly
situated from conducting a lawful occupation as retail merchants on Sunday. Defendant denies that
complainants are deprived of any property or denied any
rights contrary to the provisions ·of Article I of the Constitution of Virginia or the Fourteenth Amendment of the
Constitution of the United States as alleged in Paragraph 7
of the Bill. , :
.
.
8. Defendant denies that the complainants have the right
to sell on Sunday the items prohibited by Chapter 267.
9. Defendant is not advised as to the truth of the allegations in Paragraph 9 of the Bill that the complainants, their
employees and others similarly situated contemplate violating
Chapter 267. Plans for the· enforcement of Chapter 267 have
not yet been completed by law enforcement officers of the
City of Richmond, and consequently defendant has no knowledge at this time as to what prosecutions will be made on
behalf of the Commonwealth or as to whether warrants will
be sworn out by private parties.
·
10. Defendant is not advised as to the truth of the allegations of Paragraph 10 of the Bill, and calls for strict proof
thereof.
11. Defendant denies all allegations of the Bill not expressly admitted. Defendant denies that the complainants are
entitled to any relief, and avers that Chapter 267 is a Yalid
exercise of the State's police power and does not offend any
provision of. Article I of the Constitution of Virginia or the
Fourteenth Amendment of the Constitution of the United
States.

page 26

~

The defendant, by counsel, now answers the additional
averments contained in' Paragraph 2 of the
page 27 ~ Amended Bill of Complaint as follows :
· I. Defendant denies that Chapter 358 of the Acts of Assembly of Virginia, 1960, repealed Cha.pter 267 of such Acts.
·Defendant ~urther denies that Chapter 267 became void and
of no effect on July 1, 1960.
II. Defendant affirmatively states the following in answer
to the allegations that Chapter 267 was repealed:
(a) Chapter 267 was codified and incorporated into the
Code ·of Yirginia (a.s Sections 18.1-358, 18.1-358.1 and
18.1-358.2 of the 1960 Cumulative Supplement) by the Virginia Code Commission acting pursuant to statutory authority
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and in accordance with established administrative practice.
Therefore, the question of legislative procedure and practice
raised by the Amended Bill of Complaint has already been
determined.
(b) Chapter 267, which represents an attempt to supplement and make enforceable the Sunday Closing Law that has
been a part of the Virginia Code since 1779, was adopted unanimously by the General Assembly after public hearings,
debate and careful consideration. It was the manifest intent
of the General Assembly that Chapter 267 should amend
(rather than be repealed by) Chapter 358, which is a general
rearrangement and recodification of Titles 18 and 19 of the
Virginia Code and which does not contain any amendment of
substance of the Sunday Closing Law as in effect prior to the
·1960 Session.
(c) Chapter 267 and Chapter 358 are not inconsistent with
each other and can be combined so as to give effect to both,
as required by general rules of statutory constmction.
Having fully answered, the defendant prays that the Court
should hold and declare Chapter 267 of the Acts
page 28 ~ of Assembly, 1960, as codified in Sections 18.1-358,
·
18.1-358.1 and 18.1-358.2 of the Code of Virginia,
1960 Cumulative Supplement, to be valid and constitutional;
that the temporary injunction be dissolved; and that the
original and amended complaint he dismissed, with all .costs
thereof charged to complainants.
'
T. GRAY HADDON, Defendant
By JOSEPH C. CARTER, JR.
Of Counsel.

page 32
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Filed 1960, July 18 by leave of Court.
Teste:
CHAS. R. PURDY, Clerk
By RICHARD H. McDONALD, D. C.

----------.--.
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ANSWER OF VIRGINIA RETAIL MERCHANTS
ASSOCIATION AND RICHMOND RETAIL
MERCHANTS ASSOCIATION.

These defendants, by counsel, answer the original Bill of
Complaint and the Amended Bill of Complaint as follows :
1. Defendants agree that this is a proceeding to determine
the validity of Chapter 267 of the Acts of Assembly, 1960
(Sections 18.1-358, 18.1-358.1 and 18.1-358.2 of the Code of
Virginia, 1960 Cumulative Supplement). Defendants aver
that they supported the passage of Chapter 267 before the
1960 Session of the General Assembly and are interested in
sustaining its validity.
2. Defen¢lants are not advised as to the truth of the allegations in Paragraph 2 of the Bill.
3. Defendants are not advised as to the truth of the allegations in Paragraph 3 of the Bill.
page 33 ~ 4. Defendants deny that complainants fairly
represent -other retail merchants doing business
in the City of Richmond as alleged in Paragraph 4 of the
Bill; and defendants further deny that complainants have any
right or authority to bring this action on behalf of anyone
other than themselves individually. Defendants aver that
a large majority of their members, a.nd the employees of
such members, desire that Chapter 267 be sustained, and will
be adversely affected if it should be held invalid. Defendants
further aver upon information and belief that a large majority of all retail merchants in the State of Virginia, together
with their employees, desire that Chapter 267 be sustained
and will be adversely affected if it should be held invalid.
5. Defendants are not advised as to the extent_ to which
complainants and others similarly situated have been and
are selling or offering for sale the items which are prohibited
by Chapter 267 from being sold or offered for sale on Sunday,
but defendants agree that a substantial number of retail
merchants are operating on Sunday and selling merchandise
which was prohibited by the former Sunday Closing Law
(Code Section 18-329) as well as by Chapter 267 from being
sold on that day. Although merchants who sell such merchandise on Sunday constitute a minority, the trend is sharply
towards increased store openings and selling on Sunday.
Defendants further aver that the public can be reasonablv
and adequately served, as to all items prohibited for sale oil
Sunday, during the remaining six days in the week, especially
in view of the practice of many stores to remain open in the
evenings.

•

~fr-

•

<
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6. Defendants are not advised as to the truth of
the allegations in Paragraph 6 of the Bill, and call
for strict proof thereof. Further answering Paragraph 6, defendants aver upon information and belief:
page 34

~

(i) That complainants and other retail merchants who do
15% to 40% of their business on Sunday (such as complainants and others referred to in the complaint) are enabled to
transact this volume of business on Sunday solely or primarily because a large majority of retail merchants still remain
closed on Sunday in compliance with the law and long established policy of this State;
(ii) )That if complainants and others continue to operate
on Sunday, their competitors in ever increasing numbers,
and including retail stores of various kinds, will be forced
by the necessity of competition likewise to open and operate
on Sunday, with the result that in time a great majority
of retail merchants will operate on Sunday, and that day will
then be largely indistinguishable from the other days of the
week so far a.s mercantile activities are concerned;
(iii) That when all or substantially all competing retail
stores within a trading area are open seven days a week, no
one will benefit. The merchants, such as the complainants in
this case, who now enjoy a competitive advantage, will lose
such advantage. The thousands of employees of retail stores
in Virginia will then be denied, in whole or in part, the opportunity to share a common day of rest with their families
and neighbors, and many will be forced to labor seven days a
week. The proprietors and owners of such retail stores will
have to bear the increased cost of operating seven
page 35 ~ days a. week without the advantage of increased
sales. And the public generally will inevitably
suffer, as some part of the increased cost will necessarily be
reflected in higher prices of goods and services.
7. Defendants admit that Chapter 267 prohibits the sale
of many of the items which complainants have averred that
they and others have been and are selling on Sunday; but
defendants are not advised a.s to whether complainants and
other grocery stores similarly situated will elect to close on
Sunday in view of the provisions of Chapter 267, and defendants call for a strict proof of this. Defendants deny that complainants are deprived of any property or denied any rights
contrary to the provisions of Article I of the Constitution of
Virginia or the Fourteenth Amendment of the Constitution
of the United States as alleged in Paragraph 7 of the Bill.

14
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8. Defendants deny .that the complainants have the right
to sell on Sunday the items prohibited by Chapter 267.
. 9. Defendants. are: -n~t advised as to the truth of the allegations in• Paragraph 9 of :the Bill.· '·.
.,
! ,
•
.
..
10. Defendants are not advised as to the truth of the allegations of Paragraph 10 of the Bill, and call for strict proof
thexeof.
..
·
..
;·
·u. Defendants deny that Chapter 358 of the Acts of Assembly of Virginia, 1960, repealed :Chapter 267 of such.Acts.
Defendants further deny that Chapter 267 became void and
of no effect on July 1, 1960. These defendants adopt and
incorporate herein by reference the portion of the .defendant
Haddon's Answer (Paragraph I and II) which repage 36 ~ late to the contention- ~ade in complainants'
. Amended Bill of Complaint.
12. Defendants deny all averments of the Bill of Complaint and Amended Bill not expressly admitted.
13. Defendants deny that the complainants are entitled to
any relief.
14. Defendants aver that Chapter 267 is a valid exercise
of the State's police pow.er; that. Chapter 267 is consist:ent
with the long established policy:;·Of: Viiginia ( a8 well as ·a
majority of the other states)· 'to: limit: 'business.· and i commercial activity on Sunday iri the interest 9.f·providirig a common
clay of rest and recreation for· most pedple, ,thereby ifH~o
moting public health, morals and welfare; 'that the choice of
Sunday as such day is not related to religious beliefs or observance except to the extent that .Sunday;: by custom and
common acceptance throughout the life· of,:;. this State and
nation, has generally been recognized by. a great majority of
our people as a common day of rest and recreation, and as the
day on which families may pursue together such interests,
including church attendance, as they may desire; that the
former Sunday Closing Law (which existed prior to Chapter
267) was largely unenforcible as it related to retail selling,
with confusing and inequitable results; that there is, and has
been, a growing trend towards vastly increased business and
commercial activities on Sunday, especially in retail trade,
and this trend cannot be reversed or checked except by appropriate laws which are enforced; that the foregoing considerations, and various related social, moral and economic
consequences, were .presented to the 1960 General Assembly
by these defendants and by various · others who appeared
before the appropriate committees of the General
page 37 ~ Assembly; that Chapter ,267 as adopted by the
General Assembly ·will materially clarify and
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strengtl:J.e:n ~Virginia's Sunday Closing Law; that the incorporation therein o£ certain specified commodities which may
not be sold; on Sunday is in accord, on principle, with ,legislation which has .been sustained in several other states ; that
the classifications adopted by the; General Assembly ,in· Oh!lP~
ter 267 lie within the police power of the State, are reasonably
related to the purposes of the legislation, and are :pqt discriminatory.
·wHEREFORE, these defendants pray that Chapter 267 of
the Acts of Assembly, 1960, ., as now codified in Sections
18.1-358, 18.1-358.1 and 18.1-358.2 of the Code of Virginia,
1960 Cumulative Supplement, be declared valid and constitutional; that the temporary injunction be dissolved; and that
the original and amended complaint be dismissed, with all
costs charged to the complainants.
VIRGINIA RETAIL MERCHANTS
ASSOCIATION AND RICHMOND
RETAIL MERCHANTS· ASSOCIATION
By JOSEPH C. CARTER, JR. .,·:..
Of Counsel.
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•
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ORDER.
This day came the complainants, by counsel, and requested
leave to amend their bill of complaint and amended bill of
complaint previously filed 1\rith this Court so as to allege
therein that Chapter 267 of the Acts of Assembly, 1960,
also violates Article IV of the Constitution of Virginia, and
particularly section 63 thereof, and to pray therein that the
Court so declare, and there being no objection and it appearing proper to do so, it is
ORDERED that the bill of complaint and the .amendment
thereto are hereby amended to allege that Chapter 267 of the
Acts of Assembly, 1960, also violates Article IV of tl1e Constitution of Virginia, and particularly section 63 thereof, and
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that the prayers of the said bills are hereby amended requesting this Court to so declare.
It is further ORDERED that the allegations made by the
amendments permitted hereby shall be taken as denied by the
defendant and the defendant-intervenors.
Enter 7 j28j60.
M. R. D., Judge .

page 41
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In the Hustings Court of the City of Richmond, Part II,
the 9th day of August, 1960.
Robert L. Mandell, et als.,

Plaintiff,

against

T. Gray Haddon, etc.,

Defendant.
ORDER.

The Court doth hereby continue and extend until Septem..ber 20th, 1960, the Temporary Injunction heretofore entered
herein on June 28th, 1960.
·Enter this Order.
M. R. D., Judge .

•
page 42
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Filed 1960, Sept. 7.
Teste:
CHAS. R. PURDY, Clerk
By RICHARD H. McDONALD, D. C.
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MOTION OF COMPLAINANTS TO SUSPEND ORDER
AND EXTEND TEMPORARY INJUNCTION.
Complainants,· by counsel, respectfully move the Court to
suspend the effective date of its order to be entered in this
case and extend the temporary injunction heretofore granted
during the pendency of an appeal and until a final adjudication of the questions presented may be made by the Supreme
Court of Appeals of Virginia, for the following reasons:
1. Serious and irreparable harm and injury, heretofore
established, will be suffered by complainants if the temporary
injunction is not extended until such .time as the rights of
the parties are finally determined ;
2. Serious legal questions of state-wide importance have
been raised and decided by this Court in this case;
3. The Circuit Court of the City of Hampton, the Corporation Court of the City of Lynchburg and the Corporation
Court of the City of Newport News have adjudicated, contrary to the holding of this Court, that Chapter 267 was repealed by Chapter 358 of the Acts of Assembly, 1960.
4. The enforcement of the provisions of Chapter 267 in
the City of Richmond during the pendency of appage 43 r peal will be an unjustified discrimination against
complainants and others similarly situated by
reason of the fact that no prosecutions under said Chapter
have been commenced. in other localities and by reason of the
fact that it appears that Chapter 267 will not he enforced
in most other localities, if not all, until such time as this
case has been finally adjudicated by the Supreme Court of
Appeals of Virginia.

ROBERT L. MANDELL, ET AL.
By DAVID J. MAYS
HENRY T. WICKHAM
Counsel for Complainants.

page 44
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THIS CAUSE came on to be heard on August 2, 1960, upon
the pleadings, oral testimony, depositions, a stipulation of
facts and exhibits filed therewith, and upon the briefs and
arguments of counsel for the parties.
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Upon cons~deration thereof, IT IS ADJUDGED, ORDERED and DECLARED that:
1. Chapter 267 of the Acts of Assembly of Virginia, 1960,
has not been repealed and remains in full force and effect.
2. Chapte·r 267 of the Acts of Assembly of Virginia, 1960,
is a valid exercise of the police power and does :hot violate
the Constitution of Virginia or the Constitution of the United
States, subject only to the opinion of the Court that the ex.:.
elusion in Chapter 267listed immediately after the prohibition
of sales of ''sporting goods'' is unreasonably discriminatory
if construed to permit the sale ''on the premises where
sports, athletic events or recreational facilities are located
or conducted of equipment essential to the normal use or
operation of such premises • • *,'' but to prohibit
page 45 ~ the sale of the same sporting equipment elsewhere.
The Court is further of the opinion that even if so
construed, with the result that such portion of the statute is
invalid, the remainder of Chapter 267 is severable and is constitutional; to which foregoing action of the court the complainants object and except. The defendants object and
except to so much of the Court's ruling as holds that portion
of the exclusion with reference to "sporting goods" as unreasonably discriminatory.
3. The Court is of the opinion,·however, that the intention
of the General Assembly can be accomplished by construing
the exclusion in Chapter 267 with respect to ''sporting goods''
as follows:
'' • • •; sporting goods (excluding sales or rental of bathing
boating, and fishing paraphernalia and equipment, and sales
or rental of equipment essential to the normal use or operation of premises where sports, athletic ewnts or recreational
facilities are conducted); • '*' •.''
And the Court does ADJUDGE, ORDER and DECLARE
that such portion of Chapter 267 should and shall be construed as above set forth.
4. The temporary injunction issued in this cause by orders
dated June 29, 1960 and July 14, 1960, and as extended on
August 9, 1960, enjoining and restraining the defendants
from enforcing those provisions of Section 267, Acts of Assembly of Virginia, 1960, which -prohibit the sale on Sunday
of pet supplies, farm -produce, fresh, frozen or salt meats,
poultry and seafood is hereby dissolved as of the date of this
order, and the motion of the complainants to extend the in-

., ,.. ···
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junction is hereby denied; to which actions of the Court this
complainants object and except.
5. It is further ORDERED that the Court's opinion dated
August 9, 1960, shall be made a part of the record herein, and
that the costs of this proceeding shall be taxed against the
complainants.
Date: 9/12/60.
Enter.
M.R.D .
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Lodged in Clerk's Office August 2nd 1960.
Teste:
CHAS. R. PURDY, Clerk
By IVA R. PURDY, D. C.
STIPULATION I.
For the purpose of dispensing with formal proof of the
matters contained herein and thereby simplifying the trial
of this case, all of the parties, by counsel, hereby stipulate
and agree as follows :

I.
The transcript of the preliminary injunction hearing before
the Court on June 28, 1960, the deposition of E. B. Sydnor,
Jr., taken on July 15, 1960, and the depositions of James
T. Mathews and Herman L. Lukhard taken on July 21, 1960,
may be read and admitted in evidence as a part of the record
in this case, subject only to the objections and exceptions of
counsel as hereinafter set forth.

II.
The complainants, Robert L. Mandell, Myron A. Fine,
Gerald H. Fine, C. T. Covington, Jr., and W. V. Harvey, are
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retail merchants doing business in the City of Richmond and
are engaged, and employ others to engage in, work, labor or
business on the first day of the week, commonly known and
designated as Sunday.
The defendant, T. Gray Haddon, is the Commonwealth's
Attorney for the City of Richmond, Virginia, whose
page 48 ~ it is to institute and prosecute all necessary and
proper proceedings in case of the violation of any
penal law.
The complainants, their employees and some others similarly situated, have, for many years, sold or offered or attempted to sell at retail on Sundays, most of the commodities
or classes of commodities enumerated in Chapter 267, and
the sales of which on Sunday are stated therein not to constitute "works of necessity or charity," and now sell or
· offer or attempt to sell such items at retail on Sundays.

III.
At the 1960 Session of the General Assembly, on January
29, 1960, there was introduced in the House of Delegates a
bill designated as H. B. 279 (such bill having been introduced
in the form attached hereto as "Exhibit A"), which proposed
an amendment and reenactment of the Sunday closing law.
There were 41 patrons of H. B. 279. The counterpart of H. B.
279 in the Senate was S. B. 194 (introduced February 4,
1960), with nine Senators as patrons. As H. B. 279 passed
the House of Delegates prior to the time the Senate took
action on its counterpart, S. B. 194, the Senate considered
H. B. 279 as a substitute for S. B. 194.
The .proposed change in the Sunday law attracted widespread public interest. H. B. 279 was referred to the House
Committee on Courts of Justice and to the Senate Committee
on Courts of Justice. Public hearing·s on these bills were
held, and were well attended. One or two relatively minor
amendments had been made by the Committee in the House,
and several amendments were suggested at the hearing before
the Senate Committee. A subcommittee was appointed and it
reported back to the Senate Committee after its consideration
of the proposed amendments .
. page 49 ~ Both the House and Senate Committees reported
this legislation without a dissenting vote, and the
House and Senate, respectively, approved it after debate and
some minor amendments, but without dissent. H. B. 279
passed the House on February 8, 1960 by a recorded vote of
88 in favor and none'aga.inst, and passed the Senate on March
3, 1960 by a recorded vote of 38 in favor and none against.

,,·
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The House concurred in Senate changes in the legislation on
March 7, 1960 by a recorded vote of 81 in favor and none
against. Chapter 267 was approved on March 12, 1960 and,
having no emergency clause, became effective June 27, 1960.
The end result of this legislative process was the adoption of
the amended Sunday law as Chapter 267 of the Acts of Assembly, 1960, which is codified in the 1960 Cumulative Supplement of the Code of Virginia as Sections 18.1-358, 18.1-358.1,
and 18.1-358.2.
The General Assembly, at the 1960 Session, also approved a
general revision of Title 18 of the Code dealing with crimes
and offenses generally, herein sometimes called the new
Criminal Code. This action was taken pursuant to a plan,
specified in Chapter 8 of Title 9 of the Code, for a gradual
revision ·of the Code. The proposed revision of Title 18 was
recommended by the Virginia Code Commission, and was
introduced on January 13, 1960, as Senate Bill 1 without a
· counterpart in the House. S. B. 1 was referred to the Courts
of Justice Committees of the Senate and House, respectively;
it passed the Senate on January 29 by a recorded vote of 35
in favor and none against, and passed the House on March 9
by a recorded vote of 82 in favor and none against. This
revision and codification of the new Criminal Code was approved on Ma.rch 30, 1960 as Qhltpter 358 of the Acts of Assembly, and by its terms became effective on July 1, 1960 (in
accordance with a custom that codifications should become
effective on July 1 or some date for convenient reference
other than the date on which other Acts become
page 50 ~ effective).
The old Sunday closing law, Section 18-329 of the
Code, as it existed prior to the 1960 Session, had been retain(ld in the proposed revision of Title 18 as it was initially
. presented to the General Assembly by the Code Commission.
This section apparently remained in S. B. 1 throughout the
legislative process, as it appeared as a part of Chapter 358
when it was approved.
··
·
There were public hearings, as set forth above, and a great
deal of discussion on the new Sunday closing law (Chapter
267). No hearings of any kind were held in the Courts of
.Justice Committee of the House on the retention in the new
Criminal Code (Chapter 358) of the old Sunday closing law,
and there was no such hearmg before the Senate Courts of
Justice Committee. There was no discussion whatever of retaining the old Sunday closing law in the House Courts .0 f
Justice Committee or on the floor of the House, and there was
no discussion before the Senate Committee or on the floor
of the Senate. As the chief patron of the amended Sunday

·'f·-.
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closing law (Chapter 267), and knowing that it would eventually be codified as a part of the Criminal Code, Toy D.
Savage, Delegate from Norfolk, raised the point in a meeting
of the Courts of Justice Committee of the House as to whether
it was necessary to include the amended Sunday law (Chapter
267) in the new Criminal Code (Chapter 358) during the legislative process. When Chapter 358 was referred to a subcommittee of the House Courts of Justice Committee, Delegate Savage requested that the subcomrnHtee make the necessary amendments to incorporate Chapter 267 into Chapter
358 (the new Criminal Code). Delegate Savage found at a
. later date that this had not been done, but ·concluded, after
' discussion of this point in Committee, that the Virginia Code
Commission had the authority an:d responsibility
page 51 ~ to make all necessary reconciliations and codifications, so no amendment to the new Criminal Code
was offered by Delegate Savage.
Most, if not all, of the other 40 patrons of the amended
Sunday law in the House also V'oted for the new Criminal
Code. No one in either the House or Senate voted against
either of these bills. Five of the Senate patrons of the
amended Sunday law, Messrs. Spong, Breeden, Godwin,
Perrow a.ri.d Donovan, were also patrons of the new Criminal
Code, and except in the possible in~tance of an absence from
the Senate, all :five of these Senators voted for both bills
(i. e., for Chapter 279 and Chapter 358).
IV.

The following list of members of the Legislative Committee
of the Virginia. Retail Merchants Association who served
during the 1960 Session of the General Assembly is submitted
in response to the request of counsel for complainants as set
forth on pages 32-33 of the deposition of E. B. Sydnor, Jr.
Following the name of each member of such Committee is a
statement of the name, location and type of store or business
which the member represents. All of such stores or business
were closed on Sundays during 1959 and 1960 to date, with the
exception of the Hecht Company, which operated one department known as the ''Garden Shop" in its Virginia. branch
stores on Sundays prior to the effective date of the new
Sunday Closing Law, but which has closed such department
for the present. The Hecht Company has expressed its support for the new Sunday Closing Law and its intention to comply with the same, but has made no :final decision a.s to
whether to open later on a limited basis to sell items not
expressly prohibited by the new Sunday Closing Law.
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Legislative Committee-1959-60.

Eugene B. Sydnor, Jr.
(Chmn.)

Southern Depart. Store
(Junior Department Store)
21 S. Seventh Street
Richmond, Virginia

W. S. Rhoads, Jr. (ViceChmn.)
Miller & Rhoads, Inc.
(Department Store)
R~chmond, Virginia

R. T. Coleman
George Robinson
Leggett's Dept. Store
Richmond Retail Merchants (Junior Department Store)
Culpeper, Virginia
Assn.
(Local affiliated association)
M. R. Pickett
Central Nationa.I Bank
Building
Leggett's Dept. Store
Richmond, Virginia
(Junior Dept. Store)
Orange, Virginia
R. W. Cutshall
\Vallace Clark
Reid & Cutshall
(Furniture Store)
Richardson-Vail Furniture
309 Campbell Ave., S. W.
(Furniture Store)
Roanoke, Virginia
Covington, Virginia

.J. J. Gara
Sears, Roebuck & Co.
(Department Store)
201 \V. 21st Street
Norfolk, Virginia
Herbert Early
Alexandria Furniture Co.
(Furniture Store )
1006 King Street
~\lexandria, Virginia
Bernard Rivin
The Famous
(Specialty Shop)
Portsmouth, Virginia
Landon Wyatt, Jr.
1Vvatt Buick Sales Co.
(Automobile Dealer)
627 Main Street
Danville, Virginia

.Joe Hodges
Hodges Jewel Box, Inc.
(Jewelry Store) .
417 Main Street
South Boston, Virginia
Leon Globman
Globman 's, Inc.
(Department Store)
· Martinsville, Virginia
H. L. Williams
C. H. Williams & Co.
(Department Store)
Charlottesville, Virginia
:William P. Sale
Crown Jewelers
(.Jewelry Store)
· 206 \Villiam Street
Fredericksburg, Virginia
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Carr Hill
Ballard & Smith
(Department Store)
Suffolk, Virginia

W. B. Smith
Leggett's Dept. Store
(Junior Dept. Store)
25 E. Queen Street
Hampton, Virginia

John Wranek
Miller & Rhoads, Inc. of
Lynchburg
(Branch Department Store)
Lynchburg, Virginia

Harry N. Hirshberg
The Hecht Company
(Department Store)
""\V ashington, D. C.

W. J. Frew
F. ""\V. Woolworth Co.
(Variety Store)
509 E. Broad St.,
Richmond,· Virginia
page 53
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v.

The Department of Recreation and Parks maintains public
tennis courts at Byrd Park, Forest Hill Avenue, Westover
and elsewhere in the City. The Department of Recreation
and Parks does not sell tennis balls or other tennis equipment at these or other public cour~s at any time.
At Standard Drug Company, three Pennsylvania brand
tennis balls in a pressure type can may be purchased at $1.69
per can.
At the Country Club of Virginia, a can of three tennis
balls (Dunlop or Wright & Ditson) may be purchased for
$2.40.
At the Peoples Drug Store, a can of three tennis balls
(Wright & Ditson) is sold for $2.25.
At the Standard Drug Company, golf balls of Standard's
own brand ma.y be purchased for $.39 a ball. A Sam Snead
brand may be purchased for $.69 per ball.
At the Peoples Drug Store, Clover Leaf brand golf balls
mav be purchased at a cost of $1.35 for three balls.
Peoples Drug Store also sells Spalding golf balls for a cost
of $2.25 per three balls.
At the Laurel Golf Course, a. privately owned course, open
to the public, national brand golf balls are purchased for
$1.00 per ball a,nd up.
At the Country Club of Virginia, national brand g-olf balls
are sold for $1.25 per ball, or three for $2.50, depending upon
the brand.
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VI.
William L. Saunders of Norfolk, Virginia, if personally
present at the hearing of this case on August 2, 1960, would
testify as set out in his affidavit dated July 8, 1960, (with attachments thereto), which is attached hereto as ''Exhibit
B.'' Such affidavit may he read and admitted in evidence as a
part of the record in this case, subject only to
page 54 ~ the objections and exceptions of counsel as hereinafter set forth, and William L. Saunders shall
not be required to appear in person at the hearing.

VII.
Senator Armistead L. Boothe of Alexandria, Virginia, if
personally present at the hearing of this case on August 2,
1960, would testify as set out in his affidavit dated July 27,
1960, which is attached hereto as ''Exhibit C.'' Such affidavit
may be read and admitted in evidence as a part of the record
in this case, subject only to the objections and exceptions of
counsel as hereinafter set forth, and Senator Boothe shall
not be required to appear in person at the hearing.

VIII.
By agreeing to the foregoing stipulation as to facts, testimony, documents and affidavits which may be read and admitted in evidence as a part of the record in this case without
requiring further personal appearances, certifications or formal proof, none ·Of the parties waives his or its right to object
on any proper ground to the admissibility of any such facts or
testimony, or of the contents of any such documents or affidavits, and to except to any ruling of the Court with respect to
'
the same.
Dated this 1 day of August, 1960.
ROBERT L. MANDELL, et al.,
·
Complainants
By HENRY T. WICKHAM
JOHN W. EDWARDS, III
Counsel.
T. GRAY HADDON, et als.,
Defendants
By JOSEPH C. CARTER, JR.
WALTER H. HORSLEY
Counsel.
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EXHIBIT A.
HOUSE BILL NO. 279
Offered January 29, 1960

A BILL to a:mend and reenact §18-329 of the. Code of Virginia, relating to working or transacting business on
Sunday and to add §§18-329.1 and 18-329.2 to provide
penalties for violations.

Patrons-Messrs. Savage, Mann, Cochran, Williams, Davis,
Gwyn, Owens, Burrows, Hudgins, Sandie, Compton, Irby,
McMurran, Shreves, Pope, Hil~ Leary, Hoover, Roberts,
J. W., Thomson, J. M. Howell, Childress, Smith, R.· M.,
Anderson, H. P., Edmunds, Mrs. Stone, Messrs. Moody,
Cooke, Wampler, Clark, Dalton, Mrs. Giesen, Messrs.
Fugate, Frost, Philpott, Buck, Winston, Green, Richardson, Elliott ap.d Adams

Referred to the Committee for Courts of Justice

Be it enacted by the General Assembly of Virginia:
1. That §18-329 of the Code of Virginia be amended and reenacted and new sections numbered 18-329.1 and 18-329.2 be
added as follows:

§18-329. Working or transacting business on Sunday.On the first day of the week, commonly known and designated
as Sunday, it shall be unlawful for any person to engage in
work, labor or business or to employ others to engage in work,
labor or business except in household or other work of necessity or charity. The exemption for works of necessity or
charity contained in the preceding sentence shall not be
deemed to include selling at retail or wholesale or by auction,
or offering or attempting to sell, on Sunday, any of the following: jewelry; precious and semi-precious stones; silverware;
watches; clocks; luggage; musical instruments: recordings :
toys (excluding items customarily sold as novelties and souvenirs) ; clothing and wearing apparel; clothing accessories;
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footwear; textile yard goods; housewares; china; kitchenware ; home, business, office or outdoor furniture, furnishings
and appliances; sporting goods (excluding sales or rental on
the premises where sports, athletic events or recreational
facilities are located or conducted of equipment essential
to the normal use or operation of such premises for the purposes specified) ; pets, pet equipment or supplies; cameras
and photographic supplies (excluding film and flash bulbs) ;
hardware ; tools ; paints ; building and lumiber supplies and
materials; motot vehicles; trailers; farm implements; shrubbery trees; lawn and garden equipment and supplies; farm
produce (excluding sales of farm produce grown by the seller
and sold at roadside stands ·or at the place where grown) or
fresh, frozen or salt meats, poultry or seafood customarily
inedible without further cooking or preparation. No inference shall arise from the foregoing enumeration of classes
of personal property that sales or offers or attempts to sell
other classes of personal property not mentioned are included within the above exemption for works of necessity or
charity. This section shall not apply to furnaces, kilns, plants
and other business ·of like kind that may be necessary to be
conducted on Sunday, nor to· the sale of motor fuels or oils,
repair parts or accessories for immediate necessary use in
connection with motor vehicles, boats or aircraft, nor to the
operation of motion picture theatres, nor to sports, athletic
events and recreational facilities.
§18.329.1-Punishment for violation.-Any person violating
the provisions of §18-329 shall be deemed guilty of a misdemeanor, a.nd upon conviction thereof shall be fined not more
than one hundred dollars for the first offense and not more
than two hundred dollars for the second or any subsequent
offense occurring within one year after conviction of the first
offense, or in default thereof shall be confined in jail f.or not
exceeding thirty days. In addition, the court in which anv
judgment of conviction is rendered may require of the person
so convicted a recognizance in a penalty of not less than five
hundred or more than five thousand dollars, with or without
security, conditioned that such person shall be of good behavior, and especially shall refrain from a repetition of such
offense for a period not exceeding twelve months. Each
separate sale, offer or attempt to sell on Sunday the classes
of personal property enumerated in §18-329, and each Sundav
a person is engaged in other work, labor or business in violation of §18-329, or employs others to be so engaged, shall constitute a separate offense.
~18.329.2.
Continued violations deemed a nuisance.-In
addition to the penalties upon conviction of violations herein-
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above provided, the premises in or upon which the violations
occurred shall be deemed a. nuisance after any four violations
of §18-329 occurring within any period of twelve months
have resulted in convictions .
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EXHIBIT B.

AFFIDAVIT OF WILLIAM SAUNDERS.
The undersigned,
WILLIAM SAUNDERS,
being first duly sworn, deposes as follows:
1. I am the Advertising Manager of Sears Roebuck & Co.,
Tidewater District, 201 West 21st Street, Norfolk, Virginia.
I have been with the Tidewater District of Sears for about
seven and one-half years.
2. At the request of the Legislative Committee of the
Virginia Retail Merchants Association, I made a survey near
the end of 1959 of Sunday operations by certain types of retail stores in the Norfolk area. The survey was made by me
personally and not as an employee of Sears. This statement
is likewise being made by me personally. The "Norfolk
area,'' as covered in my survey, included Norfolk City, Portsmouth City, and the portions of Princess Anne and Norfolk
Counties within the metropolitan or trading area of Norfolk.
The purpose of the survey was to ascertain generally the extent to which retail selling was taking place on Sunday,
generally the types of merchandise being sold, and the extent
of the trend toward increased Sunday selling. The facts as
developed by my survey are, for the most part, set forth
in a number of tabulations and photostatic copies of advertisements which were prepared for presentation to the Courts
of Justice Committees of the General Assemblv in 1960 in
connection with the proposed amendment to the
page 66 ~ Sunday law. Certain of these tabulations (as well
as advertisements) are attached to this affidavit
and incorporated herein, as exhibits.
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3. There were 22 multi-line "drug stores" operating on
Sunday as set forth (with their addresses) on Exhibit A..
These are modern type drug stores which offer an increasingly broad line of merchandise, much of it within classifications formerly sold in variety and specialty type stores.
Exhibit B is a photostatic copy of an ad run by one of the
multi-line drug stores. There were, of course, a great many
other drug stores open on Sunday. My survey included only
the large multi-line type.
4. There were approximately 112 supermarkets operating
on Sunday, as shown with their addresses on Exhibit C.
Exhibit C, as prepared for use before the General Assemibly,
included, as noted thereon, the Economy Store Cooperative
chain of supermarkets, some of which are not the large,
modern supermarket type of store. In addition to all categories of food products, the modern supermarket sells various
other lines of soft and hard goods. Exhibit D is a photostatic
copy of an A & P advertisement showing Sunday opening
from 9 A ... ::M. to 8:30 P. M. and that A & P stores are open
twelve hours (9 A.M. to 9 P.M.) on the other six days of the
week. Exhibit E is a photostatic copy of an advertisement
by Giant Open Air Markets showing that. certain of its
stores are ''open twenty-four hours a day," that other
stores are open from 8 A.M. to 11 P.M. six days a week, and
from 8 A. M. to 7:30 P. M. on Sunday. There were, in addition to the chain supermarkets, a great many small independent grocery stores, food dealers and delicatessen stores
which were not covered by my survey.
5. There was one general hardware and appliance store
open on Sundays, namely, Arco Hardware, 3365 Military
Highway, which was offering the items of merchandise listed
on Exhibit F.
6. There were three department stores, as shown on Exhibit
G. Two of these, namely, Kings and Atlantic Mills,
page 67 ~ are classified as discount house type of department
stores. Exhibit I shows the ca.te~ories and items
of merchandise being offered in this type of store. Exhibit
.1 is a photostat of an advertisement by Kings Department
Store, showing- that it is open each day in the week from
10 A. M. to 10 P. M.
7. My survey indicated a total of approximately 138 major
retail stores, of the types set forth a.bove, were operatin~ in
the Norfolk area on Sunday. There has been a distinct trend
toward increased Sunday operations in recent years, as more
and more merchants open on that day to meet competition.

,_
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My study, confirmed by personal experience and observation,
indicates that not more than 10 to 15% (at the most) of the
above mentioned stores were operating on Sunday five years
ago. Already, in certain sections of the Norfolk area, there
is little difference between Sunday and other days in the week
with respect to the extent of merchantile activity a.nd employment in retail establishments. Traffic conditions in cer- tain areas are appreciably worse on Saturdays and Sundays
than other days. This is due to the combination of week-end
recreational activities and business activities which now extend throughout the week-end. Sunday business activity, although obviously more marked along the principal traffic lanes
and in and around shopping center areas, is fairly widespread
throughout most of Norfolk a.nd the adjacent area, as indicated by the addresses of the stores referred to above.
8. Neither my survey nor the facts set forth herein include
the seasonal stores which operate at Virginia Beach during
the warmer months of the year. There are numerous stores in
the categories above mentioned which operate on Sunday
during the season at Virginia Beach, but these stores are not
included in this affidavit.
WILLIAl\I F. SAUNDERS.
page 68
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City of Norfolk,
State of Virginia, to-wit:

I,_ a Notary Public, in and for the jurisdiction aforesaid,
hereby certify that William Saunders, whose name is signed
to the foregoing affidavit, this day personally appeared before me and took oath that the matters and things set forth
in the foregoing affidavit are true to the best of his knowledge a.nd belief.
Dated this 8 day of July, 1960.
R. MERCER
Notary Public.

Seal

My Commission expires:
page 69

11-30-63.
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EXHIBIT C.
AFFIDAVIT OF ARMISTEAD L. BOOTHE.
The undersigned,
· ARMISTEAD L. BOOTHE,
being first duly sworn, deposes as follows :
1. I was a member of the Virginia House of Delegates from
1948 to 1954. I am.presently a member of the Virginia State
Senate and have served as such since 1954.
2. Since 1949, I have served as Chairman of the Virginia
Code Commission, which is a permanent State commission
charged by statute (Sections 9-66 and 9-75 of the Virginia
Code) with the duty of codifying into the Virginia Code the
Acts of each session of the General Assembly.
3.. The Virginia Code Commission sinee its inception has
interpreted Sections 9-71 and 9-72 of the Virginia Code as
a direction with respect to the resolution of apparent conflicts in all cases involving a particular enactment .and a
general codification or recodification passed at the same
Session of the General Assembly. The Code Commission in,.
terprets Chapter 8 of Title 9 as a -continuing grant of aU:
thoritjr and statement of limitations under which it is to
operate.
· 4. Following the 1960 Session of the General Assem1bly,
the Virginia Code Commission treated Chapter 267 of the
1960 Acts, the riew Sunday Law, as an amendiilent. and re.,
enactment of Section 18-329 of tire ·· Virginia Code as it
e:X1stea-prior to such Session, and also as an amendment and
reenactment of the relevant portions of Chaptgr
page 70 ~ 3'58--uf the 1960 Acts (the recodification of the
Criminal Code). Therefore, Chapter 267 was codified into the 1960 Cumulative Supplement to the Code as
Sections 18.1-358, 18.1-358.1 and 18.1-358.2.
5. The decision made by the Virginia Code Commission
as set forth in paragraph 4 above is .consistent with its decisions made with respect to all similar.· situations which have
ai'isen since 1950. To my knowledge the General Assemblv
has never reversed such a decision by the Code Commissimi.

ARMISTEAD L. BOOTHE.
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City of Alexandria,
State of Virginia, to-wit:
I, a Notary Public, in and for the jurisdiction aforesaid,
hereby certify that ARMISTEAD L. BOOTHE whose name
is signed to the foregoing affidavit, this day personally appeared before me and took oath that the matters and things
set forth in the foregoing affidavit are true and to the best
of his knowledge and belief.
Dated this 27th day of July, 1960.
GERALDINE C. COOK
Notary Public.

Seal

My Commission expires: October 17, 1961.
page 71
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STIPULATION II.
All parties by counsel hereby stipulate and agree as
follows:
1. The Standard Drug Company and Peoples Service Drug
Stores located in the metropolitan area of the City of Richmond sell at retail seven days a week. Their women employees have a work week of 44 hours, while their men employees have a work week of no more than 48 hours. The
majority of those employed to work on Saturdays and Sundays in the suburban stores and large percentage of those
employed to work on Saturdays and Sundays in Peoples'
other stores are part time employees made up mostly of
students, Government employees and housewives.
2. By agreenig to the foregoing stipulation which may be
read and admitted in evidence as part of the record of this
case, none of the parties waive their right to object on any
proper ground to the admissibility of such facts or testimony
and to except any ruling of the Court with respect to same.
Dated this 1st day of August, 1960.
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ROBERT L. MANDELL, et al.,
Complainants
By HENRY T. WICKHAM
JOHN W. EDWARDS, III
Counsel.
T. GRAY HADDON, et als.,
Defendants
By WALTER H. HORSLEY
JOSEPH C. CARTER, JR.
Counsel.
Lodged with the Clerk August 2nd 1960.
Teste:
CHAS. R. PURDY, Clerk
By IVA R. PURDY, D. C.
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OPINION.

Doubles, J. This is a proceeding for a. declaratory judgment to determine the validity of Chapter 267 of the Acts of
Assembly, 1960, (commonly referred to as the Sunday Closing
Law) which purports to amend the former statute on the
question. The complainants are :five retail merchants doing
business in Richmond and are engaged, and employ others to
engage, in work, labor and business on Sunday, and who sue
on behalf of themselves and others similarly situated. They
seek to enjoin the defendant, who is the Commonwealth's
Attorney for the City of Richmo~d, from enforcement of the
above-referred to enactment.
Two main issues are presented:
(1) Did the General Assembly of Virginia of 1960, by a
subsequent enactment at the same Session, repeal its prior
enactment of the said law;
(2) If not, is the statute constitutional?

. ,.·•'
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I.
CHRONOLOGY.
The statute formerly governing the subject was contained
in Section 18-329 of the Code, and read as follows:
§18-329. Working or tr.a;nsacting business on Sunilay.If a person on a Sunday be found laboring at any trade or
calling, or employ his apprentices or servants in labor or
other. business, except in household or other work of necessity or charity, he shall be deemed guilty of a misdemeanor
and upon conviction thereof shall be :fined not less than :five
dollars for each offense. Every day any person or servant or
apprentice is so employed shall constitute a distinct offense ·
.
and the court in which or the trial justice by whom
page 73 ~ any judgment of conviction is rendered may require of the pe:r;son so convicted a recognizance
in a penalty of not less thim one hundred or more than :five
thousand dollars, with or without security, conditioned that
such person shall be of good behavior,· and especially to refrain from a repetition of such offense, for a period not exceeding twelve months. This section shall not apply to furnaces, kilns, plants and other business of like kind that may
be n'ecessary to be conducted on Sunday, nor to the sale of
gasoline; or any 'll)Otor vehicle fuel, or any motor oil or
oils.
Pursuant to direction of the General Assembly which will
be discussed in some detail later, the Code Commission of
Virginia submitted to the 1960 General Assembly a Revision
of Title 18 of the Oode, which, of course, contained the former
section 18-329. The procedure utilized by the Commission was
to repeal all of old Title 18 and to re-assemble the contents
thereof under a new title designated a.s Title 18.1. Old section
18-32_9 w~;ts assigned nu'll)her 18.1-358...
· ,___ ·
·
·- On J anua.ry 13th, 1960, the proposed revision of Title 18
above referred to was introduced as Senate Billl. ( This will
be hereinafter referred to as the E~codificatio~ .Act).
On January 29th, the Recodification Act \Vas passed in the
Senate by a vote of 35-0."''
On J a:imary 29th, there was introduced in the House. as
Rouse Bill No. 279 the proposed draft of. the New Sunday
Closing Law (by which term it will be hereinafter referred).

Robert L. Mandell v. T. Gray Haddon

35.

On February 8th, the New Sunday Closing Law passed
the House by a v;ote of 88-0.
On March 3rd, the New Sunday Closing Law PJ!:§.s..ed the
Senate, with amendments, by a vote of 38-0.
· On March 7th, the House concurred in the Senate amend~
ments, arid passed the New Sunday Closing Law by a vote of
81-0.
On March 9th, the House passed the Recodification Act by
a vote of 82-0.
·
page 74 ~ On March 12th, the New Sunday Closing Law,
Chapter 267 of the Acts of Assembly, was approved by the Governor, to become effective June 27th, 1960.
On March 30th, the Recodification Act, Chapter 358 of the
Acts of Assembly, was approved by the Governor, to become
effective by its own provisions on July 1st, 1960.
THE PROBLEM CREATED.
The new·Sunday Closing Act Chapter 267, provides "That
§18-329 of the Code of Virginia be amended and reenacted, * * * '' and then follows the new •language. As indicated earlier, this new law became effective June 27th,
1960.
The Recodification Act, Chapter 358, which became effective four days later on July 1st, 1960, provides: "That
Title 18 of the Code of Virginia, which title includes Chapter
1 to 11 and §§18-1 to 18-366, inclusive, of the Code of Virginia, as amended, is repealed.''
·
r,J:hus, insofar as literal application of language is concerned, Section 18-329 as amended by the New Sunday
Closing Law, and which had becorrne effective only four days
before; was expressly repealed.
Following the 1960 Session of the General Assembly, the
Virginia Code Commission treated Chapter 267 of the 1960
Acts, the new Sunda~ Law, as an amendment and re-enactment of Section 18-329 of the Code of Virginia. a:s it existed
prior to such Session, and also as an amendment and reenactment of the relevant portions of Chapter 358 of the
1960 Acts (the recodification of Title 18, The Criminal Code),
and Chapter 267 was codified into the 1960 Cumulative
Supplement to the Code as Sections 18-1-358, 18.1-358.1, and
18.1-358.2.
The complainants contend that the Code Commission in so
doing acted without authority and erroneously, The defendant contends that the action ·was proper and fully authorized.
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AUTHORITY OF THE CODE COMMISSION.

In order to alleviate the ills resulting from hodge-podge
amendements to the Code, and to equally as poor recodification from time to time, the General Assembly of 1948 (at
which Session the present Code of 1950 was adopted)
created a permanent agency of the General Assembly known
as the Virginia Code Commission. Its functions are set out
in Title 9, Chapter 8, Sections_j}-66 to 9-77.2 inclusive.· Sections pertinent to the present inquiry are as follows:
"§9-71. Repeal, of statutes ena'Cted prior to 1948.-The repeal by the General Assembly at the session of nineteen
hundred forty-eight of any statute as it existed prior to
nineteen hundred forty-eight, or any part thereof, shall
r operate as a repeal of so much thereof as is contained in the
Code as adopted, and such repealed matter shall be omitted
from the Code. (1948, p. 497.).''
"§9-72. Am1endtnent of statutes enacted prior to 1948.-The
amendment by the General Assembly at the session of nineteen
hundred forty-eight of any statute as it existed prior to nineteen hundred fqrty-eight, or any part thereof, ~hall operate as
a'n amendment of so much thereof as is contained in the
Code as adopted, and such amendment shall be substituted
' ·
therefor in the Code; * * *
''The amendment and re-enactment by the General Assembly at the session of nineteen hundred forty-eight of any
statute as it existed prior to nineteen hundred forty-eight,
or any part thereof, shall operate, for the purpose of codification, as a reenactment of such portion only as was affected
by the amendment, and only such Mtually amended portion
shall be codified and incorporated into the Code as a nineteen
hundred forty-eight act. (1948, p. 498).''
"§9-76. General edition of the Code.-The Commission:
shall also forthwith proceed to prepare and cause to be printed
and published a f!Uitable and fully indexed general edition.
of the Code of Virginia, as adopted at the session of nineteen hundred forty-eight, with all amendments made before
its adoption, if any there be, incorporated therein, and with
the acts of the s·ession of nineteen hundred forty-eight codified
and incorporated therein.
'' * * * The Commission may · arrange that the general
edition be made a permanent edition and kept current by
means of pocket parts or supplements and replacement
volumes.
.
'' * * * The Commission shall give effect to the repeals,
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amendments and reenactments mentioned in §§9-71 and
9-72. * * *."
page 76

~

By the enactment of the foregoing sections, the
General Assembly implemented Section 1-7 of the
then (1948) currently enacted Code of 1950, whereby it was
declared:

''§1-7. .Acts passed between certain dates not affected.The enactment of this Code. shall not affect any act passed by
the- General Assembly, which shall have become a law after
the fourteenth day of January, nineteen hundred and fortyeight, and before the first day of February, nineteen hundred
and fifty; but every such act shall have full effect, and so far
as the same varies from or .c-onflicts with any provision contained in this Code it shall have effect as a subsequent act,
and as repealing any part of this Code inconsistent therewith; * * *"
Sim;ila.r caution had been taken in the general recodifications in 1887 and 1919. The reasons for such a provision in
·a general recodification are obvious, viz., the recodification
bill of necessity is voluminous a.nd must be adopted as a whole
and must be prepared and printed in advance of the convening of the General Assembly-nevertheless, the very General
Assembly which considers such a bill will, of course, pass
many new laws, a multitude of which will amend or amend
and re-enact or repeal provisions of the old law contained in .
the recodification bill. If it were not for some such saving
clause, ariy recodification bill enacted subsequent to particular legislation would throw doubt upon its validity, especially since recodific-ation bills usually, if not universally,
contain provisions expressly repealing the former codification.
The intent. of the 1948 General Assembly is made cryatal
clear by the foregoing. It gave statutory recognition to a
prevailing rule of statutory construction that a particular
enactment dealing with one subject will not generally be repealed by a later general enactment covering a number of
subjects.
'
Taking a. long look forward so that the Code of Virginia
would never fall to the hopeless position to which the Code of
1919 had fallen by 1948, the General Assembly has stated in
Section 9-77.1 and 9-77.2 that "The Code of Vir- · ·
page 77 ~ ginia shall be gradually revised by revising one ·
title at a time," and the Commission has been au-
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thorized to revise specified Titles from time to time by the
General Assembly.
The crux of the present issue before the Court comes in
Section 9-75, which was also enacted by the 1948 General
Assembly:
§"9-75. Codifica.tion of subsequent acts.-Within thirty
days after the adjournment sine die of each regular and extra
session of the General Assembly subsequent to the session of
nineteen hundred forty-eight, the Commission shall meet
and shall forthwith proceed to codify into the Code the acts
of that session in the · same manner as is provided in_ thi& _
chl!-Pter for the codi.fication of the acts of the session of nine:- :
teen hundred forty-eight. (1948, p. 500)."
The meaning of this section is clear and it has not been
amended by any subsequent General Assembly. The Code
Commission for any given year, in order to ascertain its
mandate from the General Assembly of that year, simply has
to read the sections previously referred to herein and do for
· · their year what the 1948 Code Commission was authorized
to do with the 1948 enactments of the General Assembly.
True enough the 1948 action dealt with a recodification of
the entire Code, and was a general recodification in the fullest sense of the word "general''-whereas the declared policy
of the General Assembly since that time is to revise and
recodify a single title at a time, as was done with Title 18 in
the present case. But the fact that only a. single title is being··
recodified does not remove the action from being ''general.''
The complainants' argument in the present case rests upon
the contention that when the 1960 General Assembly amended
the Sunday Closing Law by a specific reference in Chapter
267 to the existing section 18-329-and when it thereafter in
. Chapter 358 repealed all of Title 18 and replaced it with a
new Title 18.1, it thereby did its own codifying;
page 78 ~ and having done its own codifying it left nothing
for the Code Commission to do in that field; that
the Code Commission was powerless to thereafter assign to
Chapter 267 the designation of Section 18.1-358 and substitute
it for the language of Section 18.1-358 as contained in· the
Recodification Act..
.
The answer once again is that the policy and intent of the
1960 General Assembly is determined by Section 9-75 above
1·eferred to, viz., its mandate to the Code Commission is :
Do this year with any of our seemingly inconsistent actions
as you were directed by the 1948 General Assembly to do
with theirs.
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foll~ws:

· "§9-76. • • • The Commission may renumber, rename and
rearrange any titles, chapters, articles and sections in the
Code as adopted, and make corresponding changes in lists
of chapter headings and of articles and section headings,· or
catChlines, and in tables, when, in the judgment of the Commission, it is necessary so to do because of any disturbance
or interruption of orderly or consecutive arrangement result-i:ng. from any amendm!E!nt to the Code before its adoption, or
resulting from the passage of any act of the nineteen hundred
., , forty-eight session (1948, p. 498.).''

.

-: The Court does not intend to convey the thought that the
Code Commission by virtue of the foregoing statutes is more
powerful than either_ the General Assembly or the Courts.
Whenever it acts within the limits of the General Assembly's
_mandate, it is simply expressing the already declared intention .
of the General Assembly. If it errs in its judgment
to
whether a particular Act of the Assembly is the law as op- -.
posed to another Act, and carries its erroneous judgment
into the E;~Upplem!E!nt of the Code, its action is simply void
1
-and any Court has the power to so declare it.
The Court is of opinion, for the foregoing reasons, that
the so-called Express Repealer provision of Chapter 358 (the
Recodification of Title 18 Act) was not intended by the
General Assembly of Virginia to repeal Chapter 267 (the
New Sunday Closing Law) passed earlier by the General
Assembly without a dissenting vote.
page 79 ~ The Court is of the further opinion that the
Code Commission act_ed squarely in accordance
with and pursuant to the intent and mandate of the General
Assembly by placing Chapter 267 of the 1960 Acts in the Code
as _Section 18.1-358.

as

II.
CONSTITUTIONALITY OF CHAPTER 267.
The second question presented in this litigation is whether
the N.ew Sunday Closing Law is constitutional? The complainants attack it as denying to them and others similarly
situated the rights secured to them under Article I of the
Constitution of Virginia and the equal protection and dpe
process guaranteed by the Fourteenth Amendment to the
Constitution of the United States. The defendant contends
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that it is a valid exercise of the police power and does not
offend the constitutional guarantees of the complainants.
The former Sunday Closing Law was §18-329, which read
as follows:
"§18-329. Working or transacting b.usiness on SundO!Jj.If a person on a Sunday be found laboring at any trade or
calling, or employ his apprentices or servants in labor or
other business, except in household or other work of necessity
or charity, he shall be deemed guilty of a misdemeanor and
upon conviction thereof shall be fined not less than five
dollars for each offense. Every day any person or servant
or apprentice is so employed shall constitute a distinct offense and the court in which or the trial justice by whom any
judgment of conviction is rendered may require of the person so convicted a recognizance in a penalty of not less than
one hundred or more than :five thousand dollars, with or without security, conditioned that such person shall be of good behavior, and especially to refrain from a repetition of such
offense, for a period not exceeding twelve months. This
section shall not apply to furnaces, kilns, plants and other
business of like kind that may be necessary to be conducted
on Sunday, nor to the sale of gasoline, or any motor vehicle
fuel, or motor oil or oils. (Code 1919, §4570; 1932, p. 596.) ''

The evidence before the Court shows that over the years
stores of various sorts gradually began to open on Sunday.
In the beginning prosecutions for violations were instituted
and convictions were had, but commencing with the
page 80 ~ decision in Pirkey Bros. v. Commontw·eaUh, 134
Va. n3 (1922) enforcement of the law became a
problem, because in that case the Court held that while in
some cases a court might be able to decide as a matter of
law whether a particular act was a "necessity'' or not, yet
''if the act be one about which fair-minded men might reasonably differ as to whether or not it is a work of necessity, then
it is a question of fact for the jury.'' The Court then held
that the burden was on the Commonwealth in such cases to
prove that the particular act was not a "work of necessity."
The result was that juries were not easily convinced; prosecutions lagged and were all but abandoned; more and more
stores opened with the serious threat of prosecution removed,
until today in certain sections of the State one cannot tell
Sunday from any other day of the week if store opening is a
guide.
The above is but a. pattern of the experience of other
States, many of whom in recent years have enacted statutes
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of varying sorts purporting to strengthen the Sunday Laws.
These .statutes are of two general types: (1) The Store
Closing Type, in which the law prohibits the opening of
certain types of stores on Sunday, followed by an exception
in favor of other types, such as drugstores, bakeries, dairies,
confectionaries, and the like; (2) The Commodity Prohibition type, which enumerates the commodities which may and
may not be sold on Sunday.
In the Store Closing type of statute difficulties are encountered due to the variety of commodities which are sold in
certain types of stores. A drugstore today is a mis-nomer,
because in the store where drugs are sold one may also buy
clothes, foodstuffs, hardware, electrical appliances, etc. The
same may be said of many other types of stores, with the result that the Store Closing type of statute is of doubtful
validity and the decisions are in quite some conflict. See
57 A. L. R. (2d) 977.
page 81 ~ The 1960 General Assembly, therefore, chose the
Commodity Prohibition type statute. The statute
begins by carrying approximately the same language contained in the old statute which prohibits work, labor or business except in household or other work of necessity or charity.
Then follows a long sentence in which 26 specific types of
commodities, with certain exceptions, are declared not to be
within a "work of necessity" as a matter of law. As to sales
of any of these commoditief'! on Sunday, no defense to a
prosecution could be invoked and a jury would have to violate
its oath in order to acquit a person. Penalties for violation
are stiffened. The statute reads as follows:
'' §18.1-358. Working or transacting business on Sund.ay.On the first day of the week, commonly known and designated
as Sunday, it shall be unlawful for any person to engage in
work, labor or business or to employ others to engage in
work, labor or business except in household or other work
of necessity or charity. The exemption for works of necessity
or charity contained in the preceding sentence shall not be
deemed to include selling at retail or wholesale or by auction,
or offering or attempting to sell on Sunday, any of the following: jewelry; precious and semi-precious stones; silverware; watches; clocks; luggage; musical instruments: recordings ; toys (excluding items customarily sold as novelties and
souvenirs); clothing and wearing apparel; clothing accessories: footwear; textile yard ~oods, housewares; china;
kitchenware; home, business, office or outdoor furniture,
furnishings and appliances; sporting goods (excluding sales
or rental of bathing, boating, and fishing paraphernalia and
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equipment, and sales or rental on the premises where sports,
athletic events or recreational facilities are located or conducted of equipment essential to the normal use or operation
of such premises for the purposes specified) ; pets, pet equipment or supplies; cameras and photographic supplies (excluding film and flash bulbs) ; hardware; tools; paints; building and lumber supplies and materials; motor vehicles; trailers (excluding mobile homes); farm implements; lawn and
garden equipment and supplies; farm produce (excluding
sales of farm produce grown by the seller and sold at roadside stands or at the place where grown) or fresh, frozen or
salt meats, poultry or seafood customarily inedible without
further cooking or preparation (excluding smoked or cured
hams). No inference shaH arise from the foregoing enumeration of classes of personal property that sales or offers or
attempts to sell other classes of personal property not mentioned are included within the above exemption for works of
necessity or charity. This section shall not apply to furnaces,
kilns, plants, wholesale food warehouses, ship chandleries,
and other business of like kind that may be necessary to be
conducted on Sunday, nor to the publication, dis. page 82 r tribution and sale of newspapers or magazines, nor
to the sale of motor fuels or oils, repair parts or
accessories for immediate necessary use in connection with
motor vehicles, boats or aircraft, nor to the operation of
motion picture theatres, nor to sports, athletic events, scenic,
historic and recreational and amusement facilities. (Code
1950, §18-329; 1954, c. 131 ; 1960, cc. 267' 358.) "
The main contention of the complainants is that the foregoing statute violates the constitutional requirements of
''equal protection of the laws.''
When attacks are made on statutes on the foregoing ground
it usually involves a situation where the legislature has made
a. classification of persons, places or things, and has made
the law applicable to certain of the classes and not applic>ahle
to other classes. It is then contended bv those who are
affected adversely by the statute, that the classification is
arbitrary and discriminatory and, therefore, denies to them
an equal protection of the law. That is the approach in the
present case.
Before discussing the foregoing contention it mav be appropriate to say that the validity of Sundav Closing- laws
rest upon the exercise by the legislature of the police power
to provide a. common day of rest and relaxation for as nmc>h
of the community as is practicable. As was said in N 01-[olk
& Western R. Co. v. Commonwealth, 93 Va. 749, (1896):
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''The experience of mankind has shown the wisdom and
necessity of having at stated intervals a day of rest for man
' and beast from their customary labors. It is necessary
both for the physical and moral nature of man. • • "' It
cannot be doubted that (Sunday) laws are police regulations
of the greatest utility for the physical and moral well-being
of society. • • •"
In subsequent cases such as Pirkey Bros. v. Commonwealth, 134 Va. 713 (1922), Crook v. Commonwealth, 147 Va.
593 (1927), Williams v. Commonwealth, 179 Va. 741 (1942),
and Rick v. Comm.,onrwea:tth, 198 Va. 445 (1956), the Court
has made it clear that if the Sunday Law is enacted for the
purpose of providing a day of rest from labor and for
recreation, then it is a valid exercise of the police
page 83 ~ power.
Upon this background must be tested the complainants' attack that the statute creates classifications which
result in unreasonable discrimination amounting to a violation
of equal protection of the laws.
The statute creates a classification of commodities, and has
placed in one class a list of items the sale of which is declared not to be a. work of necessity as a. matter o.f law. ·with
reference to some of the enumerated items, certain exceptions
or exclusions alre made. Likewise certain businesses and
labors are excluded from application of the law entirely. It is
the foregoing exclusions and exc.eptions which create the
classes and which give rise to the issues presented by the
complainants' contentions.
In Joyner v. Centre Motor Co., 192 Va. 627 (1951), the
Court said :
''A law is special in a constitutional sense when by force
of an inherent limitation it a.rbitrarily separates some persons, places or things from those upon which but for such
separation it would operate.
''Reasonably satisfactory as that definition is, we must still
in each instance determine if the Act makes an 'arbitrary
separation' of 'persons, places or things.' For as stated bv
Judge Kelly at p. 610 in Martin v. Commonrwealth, (126 Va.
603), whether there has been such an 'arbitrary separation
• "' • must in the nature of things depend upon the person
and subject of the particular act and the circumstances and
conditions surrounding its passage.' ''
An examination of the authorities contained in the excellent
and exhaustive briefs submitted by counsel on each side, sup-
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port their several contentions that five rules of construction
may be looked to in determining whether a statute violates the
''equal protection of the law'' guarantee:
1. The State has the power to classify in the adoption of
police law, and such classification is constitutional and valid
except ''only when it is without any reasonable basis, and,
therefore, purely arbitrary.''
page 84 ~ 2. A classification having some reasonable basis
in fact does not offend either the State or Federal
Constitution "merely because it is not made with mathematical nicety or because in practice it results in some inequality."
3. When the classification is questioned, ''if any state of
facts reasonably can be conceived tha.t would sustain it, the
existence of that state of facts at the time the law was
enacted must be assumed.
4. One who assails the classification in such a law must
carry the burden of showing that the law does not rest upon
any reasonable basis, but is purely arbitrary.
5. ''Discriminations of an unusual character especially
suggest careful consideration * * • and a statutory discrimination must be based on differences that are reasonablv re::lated to the purposes of the Act in which it is found • *. ';

*

See C. I. T. Corp. v. Comm,orvwealth, 153 Va. 57, (1929);
Polglaise v. Commonwealth, 114 Va. 850, (1913); Borden's
Farm Products Co. v. Baldwin, 293 U. S. 194, 55 S. Ct. R. 187,
(1934); Lindsley v. Natural Carbonic Gas Co., 220 U. S. 61,
31 S. Ct. R. 337, (1911); Morey v. Doud, 354 U. S. 457, 77 S.
Ct. R. 1344, (1957).
AN ANALYSIS OF THE ACT.
In considering the purposes for which the Sunday Closing
act was passed one must examine first the labors and businesses which are excluded entirely from application of the
statute. They are found in the last sentence and maybe
tabulated as follows:
(a) Furnaces, kilns, plants, wholesale food warehouses,
ship chandleries, and other business of like kind that may be
necessary to be conducted on Sunday;
(b) Publication, distribution and sale of newspaper or
magazines;
(c) Sale of motor fuels or oils, repair parts or accessories
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for immediate necessary use in connection with motor vehicles,
boats or aircraft;
(d) Motion picture theatres;
(e) Sports, athletic events;
(f) Scenic, historic and recreational and a:musement
facilities.
One might safely add under the general exclusion contained
in (a) above, the operation of h-ospitals, public
page 85 ~ transportation and utilities, churches, restaurants,
hotels, and the like.
It would seem, therefore, that the General Assembly in
considering the safety, health and general welfare of the
people of Virginia on Sunday, has approved of action which
contemplates reading, touring and travel, attendance at movie
theatres and sporting events, participation in recreational and
amusement activities.
Turning now to the prohibition of sales enumerated in the
statute, how do they conform to the above-stated purpose of
the statute Y
No serious quarrel can be had with the prohibition on the
sale of jewelry; precious and semi-precious stones; silverware; watches ; clocks ; textile yard goods ; housewares ;
china; kitchen ware; home, business, office or outdoor furniture, furnishings and appliances; pets, pet equipment or
supplies; hardware; tools; paints; building and lumber supplies and materials; farm implements; lawn and garden
equipment and supplies.
With respect to "luggage,'' it does associate itself with
touring and travel, but not with a one-day Sunday outing.
With respect to ''musical instuments'' and ''recordings,''
especially the latter, they are associated with the relaxing
enjoyment of one's home-but here again a person who enjoys
this type of relaxation will already have his supply of these
items on hand.
With respect to ''toys,'' no doubt there can be a difference
of opinion, particularly when "novelties .and souvenirs'' are
excluded. What the Legislature has really said here is that
"novelties and souvenirs" are not "toys," and indeed in the
strict sense they are not. "Novelties and souvenirs" are
items casually purchased by the tourist or traveller as a
permanent remembrance of his visit to a particular place
(perhaps on a Sunday), to preserve and gaze upon
page 86 ~ with enjoyable recollection at a future date-something quite distinct from a ''toy'' to be gradually or
quickly worn out by the busy occupation of a child. And if a
certain item is called a "novelty or souvenir'' by a store
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owner simply to evade the statute when in fact the item is a
"toy," the sale is prohibited and the statute is violated.
With respect to ''clothing and wearing apparel,'' ''clothing
accessories," and "footwear"-there would be no great
difficulty were it not for another group which prohibits the
sale of ''sporting goods (excluding sales or rental of bathing,
boating, and fishing paraphernalia and equipment, and sales
or rental on the premises where sports, athletic events or
recreational facilities are located or conducted of equipment
essential to the normal use or operation of such premises
for the purposes-specified)." The Court is of opinion that
all of these must be read together, and that if au item, e. g.,
a swimming suit, is within the exclusion as a piece of bathing
paraphernalia, then it is excluded despite the fact that it might
appear to be prohibited under the term ''clothing and wearing
apparel.'' To put it differently, the General Assembly did
not intend the broad general terms ''clothing and wearing
apparel,'' ''dothing .accessories,'' and ''footwear'' to include
the narrow special fields to be dealt with under bathing, boating, or fishing paraphernalia.
A more difficult problem presents itself by the exclusions
listed under the prohibition of ''sporting goods.'' The prohibition is against the sale of ''sporting goods' '.:_but excluded
from the prohibition are the ''sales or rental on the premises
where sports, athletic events or recreational facilities are
located or conducted of equipment essential to the normal
use or operation of such premises for the purposes specified."
Thus in order to promote the use of sport and recreational
facilities, the sale on the premises of sporting
page 87 ~ equipment essential to normal ust;l of the facility
are excluded from the prhibition. Thus at private
and public recreational facilities the sale of necessary equipment is permitted-but if a particular recreational facility
does not operate a sports store in connection with the facility,
or whether it does or not, no other store may sell the same
items on Sunday. One could buy tennis balls at the Country
Club tennis shop but could not buy them at the corner drug
store for use on the tennis corner in the public park across
the street. The classification is discriminatory, and the question thus presents itself as to ·whether it is a reasonable
one.
Insofar as promotion of the use of recreational facilities is
concerned, the exclusion in favor of the facility store is in
direct furtherance of the purpose of the legislation-but insofar as the non-facility store whose patronage comes from citizens who use or want to use a recreational facilitv which has
no store or shop, the discriminatory prohibition not only is not

1

Robert L. Mandell v. T. Gray Haddon

47

based on a difference reasonably related to the purpose of the
statute, but it actually defeats the purpose of the statute by
prohibiting such sales and thus restricting the use of such
non-store recreational facility. Furthermore, to permit the
sales by such non-facility stores will not add a single employee to the Sunday roll of workers. The small number of
such sales would not justify the opening by a regular sports
store, and other stores such as drugstores, gas stations, and
the like would be open anyway.
The Court is of opinion, therefore, that the exclusion in
favor of sales and rentals of equipment essential to the
operation of sports, athletic and recreational facilities by
vendors on such premises, denies equal protection of the law
to vendors of such equipment who are not located on the
premises of such facilities. The Court will at a later point
herein express its opinion as to the effect of such a
page 88 r holding.
With respect to ''cameras and photographic supplies (excluding film and flash bulbs) "-it is apparent that
the person who finds relaxation in the field of photography,
will own ·a camera and ordinarilv will have on hand sufficient
supplies, but an exclusion in favor of "film and flash bulbs,"
which are expendable items, to take care of emergencies is
reasonable. The fact that a battery is not listed in the exclusion is not necessarily fatal. A camera battery is not a
battery peculiarly designated as such and it is not, therefore,
an isolated "photographic supply" within the meaning of the
prohibition. It is just a common battery, and its sale is not
elsewhere expressly probhitied, therefore, its purchase on
Sunday, whether for a camera, a flashlight, or other appliance,
depends on whether the said purchase is a necssity under the
first sentence of the statute.
With respect to "motor vehicles,'' while they are the means
of travel and touring, a person who contemiPlates a Sunday
outing or a trip to commence on Sunday does not wait until
that day to buy a motor vehicle and commence the trip. It
is to be distinguished from the expendable items of motor
fuels and oils used for operation of the vehicle, which are elsewhere exempt from the prohibitions of the statute.
·with respect to "trailers (excluding mobile homes) " there may appear to be an inconsistency here, but upon reflection it becomes apparent that in this day there are many
persons who, when purchasing a home, purchase a mobil~
home, even though they are secured in the present locale of
their job for an indeterminate period. The fact that this type
of home is not secured to the realty by bricks and mortar,
makes it none the less a house and a home, and it is quite dis-
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tinguishable from other types of trailers, and it is not a
discriminatory classification to treat it as an expage 89 ~ elusion.
The final two classes deal with foodstuffs. The
first prohibits the sale of ''farm produce (excluding sales of
farm produce grown by the seller and s·old at roadside stands
or a.t the place where grown)." Whether the unqualified
term ''farm produce'' means simply fresh fruit and
vegatables or covers canned and frozen items as well, is immaterial to the present inquiry, because, even though the
item banned is a commodity, the person aimed at is the
grocery store in particular and all others selling such commodity in general, except the farmer who sells by the side
of the road or on the farm where grown. The second prohibits the sale of ''fresh, frozen or salt meats, poultry or
seafood customarily inedible without further cooking or
preparation (excluding smoked or .cured hams).'' Again it
is clear, that while the items banned are comm.odoties, the
person aimed at is the grocer and butcher in particular, and
all others in general.
It is common knowledge of course that from the standpoint of volume, the grocery store is probably the largest
patronized type of store in the country. People have to eat
and therefore are complelled to buy groceries and meats. If
a Sunday law is to have any realistic meaning, it is necessary,
of course, to prevent the sale of commodities which are most
in demand and which require the greatest number of employees to furnish the supply. The approach of the General
Assembly has been to classify foodstuffs into (1) raw, unprepared, uncooked, inedible items as against (2) prepared
edible items. In the first class, many employees are required
to work in order that these raw items may be pleasingly prepared and presented to the buying public; produce must be
washed, meats must be butchered according to the buyers
demands. If the sale of these items is banned,
page 90 ~ many employees will be freed to relax on Sunday.
The large grocer may still stay open and make any
sale of necessity of prepared edible items, just as the small
delicatessen .may do. It is no argument in support of denial
of equal protection of the law to say: "I am a big business.
therefore I cannot financially afford to stay op(m to sell
delicatessens.'' The answer is simply that both big and
small business are treated alike and equal; they each are
prohibited from selling a specified type of foodstuff-and bv
the same token each is permitted to sell another type if it
be a work of necessity in the particular case.
The purpose of the statute is to free as many people from

~
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labor on Sunday as is consistent with the increased use of
Sunday as a day of rest, relaxation and enjoyment. While
it might be better if the General Assemibly had simply banned
the sale of any foodstuffs by anyone, nevertheless the fact
that they have classified foods into two main classes and have
treated everybody alike within the classes, does not deny
equal protection of the law to those whose main source of income is from the prohibited class.
The fact that farmers may sell from a stall alongside the
road or on their farm fresh produce, is an exclusion compatible with the custom of many citizens who during a Sunday
drive for pleasure, stop and buy a basket of fruit or bunch
of vegatables from along the roadside. It does not mean that
the farmers could operate a store, i. e., a building with walls
and ceiling, for even though it be on a corner of his farm
it would be at a place different from the place where the
produce was grown within the true spirit of the statute. The
exclusion in favor of such farmer is of course discriminatory
in some small degree against the traditional grocer, but as
indicated in Rule 2 su.pra it is inoffensive in that the inequality resulting is of slight degree and it is compatible
with the purposes of the statute.
page 91 ~
Similarly with regard to the exclusion in favor
of ''smoked or cured hams.'' This is purely a
discrimination in favor of a famous Virginia product-but
anyone is permitted to sell one as a work of necessity therefore there is no unequal treatment of persons, and indeed the
ham need not be of Virginia origin to be sold. It is also true
that other smoked or cured commodities are discriminated
Rgainst in favor of the ham-but that is beside the point.
Food or classes of food are not entitled to equal protection
of the laws; it is the vendors of food of the same class that
are protected. Sale of a whole ham is the thing excluded;
not slices of it. It is doubtful whether this exclusion will add
a single employee to the roll of those otherwise employed
on Sunday in the whole State.
WORKS OF NECESSITY DEFINED.
It will be observed that the philosophy of the statute is to
declare what acts of vendors cannot be works of necessity.
The complainants contend that the General Assemblv bv the
very nature of things cannot thus define "works of Iieeessity, '' and in support of this contention they cite such cases
as Pirkey Bros. v. Commonwealth, 134 Va. 713; Framcisco
v. Commonwealth, 180 Va. 371; and Rich v. Commonwealth,
198 Va. 445, where the Court has stated that the term "works

~
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of necessity,'' as contained in the former Sunday Law, was
an elastic phrase to be defined in light of the age in which we
live; that it might be considered differently in different communities of the State.
The answer to this contention is that the former statute
gave no standard whatever as to what was meant by "works
of necessity," and therefore the test (except in some perfectly obvious case) was to leave it to a local jury of the
vit'Jim,age. The phrase, like that of "negligence,"
page 92 ~ did not lend itself to judicial determination except
in a case over which reasonable men could not
differ.
But, just because the judicial branch of the government
is loathe to define a phrase over which reasonable men may
differ, does not mean that the legislative branch may not do
so. This is the very field in which the legislative process
fUlfils its strongest function, viz., to determine policy on
questions over which reasonable men ma.y differ. It is quite
true that the legislature cannot define ''black'' to be ''red,''
but this is because reasonable men could not differ. on the
·question. In Petit v. Minnesota, 177 U. S. 164, 20 S. Ct. R.
666 (1900), the Court said of a. Minnesota. Sunday La.w which
·excluded barbering as a work of necessity:

'' * • • The legislature had the right to define its own
language, and the statute thus interpreted could not reasonably be held to have any discrimination."
The Court is, therefore, of opinion that it is perfectly
competent f·or the. General Assembly to designate non-necessary Sunday work by a catalog of prohibited endeavors, and
~y so doing to define with gTea.ter particularity the phrase
''work of necessity.''
page 93

~

THE CONSUMER.

As indicated earlier, the philosophy of the statute is to
prohibit the action of vendors of enumerated commodities,
and thus to make available to the employees of such vendors
a. . specified common day of rest and relaxation. It is no
doubt also true that by withdrawing open stores from the
public generally, they will be forced to occupy themselves
with rest and recreation from their daily chores instead of
spending it in tiresome shopping.
But it is undoubtedly true that many people would prefer
to do their shopping on Sunday and do their relaxing on other
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days of the wee~. And no doubt there are some, who because
of the nature of their employment or other economic reason,
will be bona. fidely inconvenienced by not being able to purchase some of the prohibited articles on Sunday, particularly
fresh produce and fresh meat.
As appears from the complainants' evidence, there is a
large segment of society who fall into one or both of the foregoing catagories. What is the role of such consumers in this
whole matter?
The abrupt legal answer is that the buyer has no constitutional r~ght to buy anything on Sunday. The legislature may
prohibit the sale of all commodities, on Sunday, or it may
permit works of necessity and define what are works of necessity. The relief of the consumer, if lle be aggrieved, is to
appeal to the .General Assembly to relax its definition of
works of necessity-but he has no standing in Court because
no consumer right has been invaded.
,
CONCLUSION.
For the foregoing reasons the Court is of opinion that all
of the statute is constitutional except that portion which
discriminates against sellers of sports and recreational_equipmenj neces~ary for use on recreational facilities.
page 94 ~ It is strongly urged by the complainants that
if any portion of the statute is unconstitutional,
then the whole statute falls; that the General Assembly by
not inserting a saving clause in the statute, intended all of its
provisions to be effective or none at all.
The Court is of a different opinion, and is of opinion that
even though a portion or portions of the statute may be
invalid, nevertheless if to nullify such invalid portion will
do no violence to the overall purpose of the legislation, then
the remainder will be upheld.. And this is true whether there
be a severability clause in the sta.tute or not. See the authorities collected in Hantnabass v. Maryla;nd Cas. Co., 169
Va. 559, at 571.
As a. matter of fact, what the Court intends to do in the
present case will implement the intention of the General
Assembly. As indicated earlier, there is an unreasonable
discrimination in favor of recreational facility vendors
against vendors of sport goods not a.ssociate-d with a recreational facility. The intent of the Court is to remove this
discrimination by preserving so much of the exclusion as was
expressly intended by the General Assembly, but eliminating
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that portion of the exclusion which restricts it to sales ''on
the premises.''
Unfortunately, due to the grammatical 0onstruction and
syntax of the phrase as used in the statute, the Court cannot
accomplish its result by simply eliminating words here and
there, but the intent of the Gourt is that the phrase shall be
construed to mean:

'' * * * ; sporting goods (excluding sales or rental of bathing, boating, and fishing paraphernalia and equipment, and
sales or rental of equipment essential t{) the normal use or
operation of premises where sports, athletic events or
recreational facilities are conducted); * * *."
page 95

~

Upon presentation of an order, properly endorsed, carrying into effect the foregoing opinion,
the same will be entered. Meanwhile the tempora,ry injunction heretofore entered herein will be extended to give
counsel opportunity to draft an appropriate final order.
August 9th, 1960.
page 96

~

•
Filed in clerk's office September 13th 1960.
Teste:
CHAS. R. PURDY, Clerk
By IVA R. PURDY, D. C.
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
To the Honorable Charles R. Purdy, Clerk:
PLEASE TAKE NOTICE that the complainants in the
above-styled case will take an appeal to the Supreme Court
of Appeals of Virginia from the final order entered in this
cause on September 12, 1960.
The Assignments of Error are as follows :
1. The trial court erred. in holding that Chapter 358, Acts
of Assembly, 1960, did not repeal Chapter 267, Acts of Assembly, 1960.
2. The trial court erred in not holding that Chapter 267,
Acts of Assembly, 1960, violates Article I of the Constitution
of Virginia and the Fourteenth Amendment to the Constitution of the United States.
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3. The trial court erred in not holding tha.t Chapter 267;
Acts -of Assembly, 1960, yiolates Article IV of the Constitution .of Virginia and the Fourteenth Amendment to the Constitution of the United States.
4. The trial court erred in holding that Chapter 267, Acts
of Assembly, 1960, is constitutional except that part which
discriminates against sellers of sports and recpage 97 r reational equipment necessary for use on recreational facilities.
5. The trial eourt erred in holding that even though a
portion of Chapter 267, Acts of Assembly, 1960, may be
invalid, the remainder will be upheld.
6. The trial court erred in construing the exclusion in
Chapter 267 with respect to ''sporting goods'' by O'mitting
the words ''on the premises'' found therein.
ROBERT L. MANDELL, et al.
By HENRY T. WICKHAM
Counsel.

•
page 98
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ASSIGNMENTS OF CROSS-ERROR.
The complainants having filed on September 13, 1960, their
Notice of Appeal and Assignments of Error, the defendants
now, by counsel, assign as cross-error the following:
1. The trial court erred in finding that the exclusion relating to the sale or rental on the premises of sporting goods
is unreasonably discriminatory and denies equal protection
of the law to vendors not located on the premises.
T. GRAY HADDON, et als.
By LE.WIS F. POWELL, JR.
Of Counsel.
Filed in clerk's office September 13th 1960.
Teste:

.CHAS. R. PURDY, Clerk
By IVA R. PURDY, D. C.
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(I) 6/28;60
page 3 ~

;_.·.

ROBERT LEON MANDELL;.· · · .
. · ::.
complainant, after being duly ·sworn, testified as

follows:
DIRECT EXAMINATION.
By Mr. Wickham:
.· . ,
- .
Q. Mr. Mandell, please state your full name and occupation.
A. Robert Leon Mandell. I am a retail grocery merchant.
Q. Talk loud enough so we all can hear you. Do you
operate stores in the City of Richmond Y
· A. Yes, sir-three.
Q. Give us the names of those stores.
A. Liberty Food Markets.
Q. Do you know the :other complainants in this caseY
A. Yes, sir.
Q. You know the two Fines and Mr. Covington and Mr.
Harvey?
A. I do.
(I) 6j28j60 Q. What type of businesses do they operate,
page 4 ~
if anyY
A. They are all'"in the retail grocery business.
Q. Have you been in their stores Y
A. Yes, sir.
Q; Do you know their operations Y
A. Yes, sir.
Q. Are you familiar with Chapter 267 of the Acts of the
General Assembly which became effective yesterday?
A. Yes.
Q. That is commonly ca.Ued the Sunday Closing Law?
A. Yes.
Q. Have you read the billY
A. I have.
Q. Ca.n you say of your own knowledge which items enumerated in that bill are prohibited of sale on Sunday which
are not sold by you and other complainants? I think that
would be easier than listing the ones that a.re sold.
A. Not sold?
Q. Not sold.
A. Jewelry; precious and semi - precious
(I) 6j28j60 stones; silverware; luggage; musical instrupage 5 ~
ments ; rootware; textiles; yard goods; home,
business, office or outdoor furniture.
Under "appliances," Your Honor, I would say large ap-
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Robert Leon Mandell.
pliances but not small appliances. We handle small radios,.
electric toaster-things of that sort. .
Under "pets"-pet equipment but not pet supplies.
By the Court:
Q. You don't sell pets?
A. We don't sell pets and we don't ordinarily sell pet
equipment hut we do handle pet supplies.
Tools; building and lumber supplies and materials; motor
vehicles ; trailers ; farm implements.
I think that covers it, Your Honor.
By"Mr. Wickham:
Q. Do you know of your own knowledge whether or not the
complainants named with you, the other complainants sell all
of the items except those you have just enumerated?
A. Yes, sir, I have verified tha.t.
Q. They do?
A. Some sell all of the items I have mentioned. Wait a
minute-! wa.nt to get myself clear. The items I have mentioned,· none of us sell.
Q. But do you know of your own knowledge
(I) 6/28/60 whether or not the other complainants sell all the
page 6 ~
other items that were not mentioned, or some of
them?
A. Are you referring to the complainants listed on this T
Q. Yes, sir.
A. No, sir, not to my knowledge.
By the Court:
Q. Wait a minute. Do you know that the other complainants listed with you in this suit sell either soon1e or all of the
items that you did not mention in your previous testimony?
A. They do sell the items that I did not. mention.

By Mr. Wickham:
·Q. Will you tell the court what your gross sales on Sundays
represent as to your total sales T
A. In my particular business T
Q. In your particular business.
A. They run between fifteen and twenty per cent of the
gross sales.
Mr. Powell: I didn't get that last question and answer.
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Note: The last question and answer were read by the
reporter.
By Mr. Wickham:
Q. You have testified you have three stores
(I) 6/28/60 in Richmond?
page 7 r
A. Yes, sir.
Q. What effect would it have if you could not
sell the items enumerated in Chapter 267 ~ "\¥hat effect would
that have on your business~
A. One store in particular, I was on the verge of closing
up until I began to open half a day on Sunday. I feel quite
certain that the same situation would prevail again in that
particular store.

Mr. Powell: Could I have that answer repeated?
Note: The last answer was read by the reporter.
Bv Mr. Wickham:
''Q. You would close that particular store if you could not
sell on Sunday the items enumerated~
A. It would become financially unprofitable to operate the
business, yes, sir.
Q. In dollars and cents, how much business would you
estimate you do on Sunday-that is, from the sale of the
enumerated articles in this chapter~
A. Myself~
Q. Yes, sir, in your stores.
A. Between twenty-five hundred and three
{I) 6/28/60 thousand dollars.
page 8 r
Q. On Sundays?
A. Yes, sir.
Q. Would you have any difficulty in separating the sot> ailed forbidden articles, those enumerated in the chapter,
from those that are not enumerated in the chapted
A. I feel that it would be very difficult and practically impossible to do. Many items we don't know whether we can
sell it or not.
Q. From your own knowledge, what is the situation with the
other complainants along this line?
A. I don't quite understand you.
Q. If you have knowledge, will you tell the court whether
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or not the other complainants are in the same situation as
you are?
.
.
A. They are. It is a question of trying to decide what i11
your meat case can be sold and in the way of fresh meats
nothing can be sold which means remov:ing all the meats from
display or sale. In my particular case the display and selfservice meat ease would have to be removed and in the produce department they would have to be almost entirely
removed. Many items in the. dairy items would have to be
removed. In the grocery items we are not sure what we can
and cannot sell.
·

(I) 6/28/60
page 9

~

By the Court:
.
Q. What percentage of your gross volume is
groceries or food stuffs; that is, foods and beverages as
compared to these other enumerated items that you sell 1
A. Well many of these items are rung up with the grocery
items, with the exception of meats and produce, but I would
say the national figures show about forty to fifty per cent
of the sale of food markets is in groceries.
Q. Is that your experience Y
A. Not in one store but in the other two it is. One store
happens to do a larger percentage of meat business than the
other two but the other two follow the national averages.
Q. And you say tha.t is what?
.
A. Approximately forty to fifty per cent of the gross business would be what we e.a.U ' 'dry groceries.''
Q. Food stuffs and beverages?
A. Yes, sir.
Q. As distinguished from watches and clocks and toiletries
and kitchen ware?
A. We ring this type of items in with the groceries.
Q. Why?
(I) 6/28/60
A. We don't have a. separate department for
page 10 ~ that. In other words, in breaking my departments down into three departments, I break it
down into groceries, me.a.ts and produce. It is a natural
thing for this type of item to be rung up as a grocery rather
than fresh meat or produce.
Q. From a bookkeeping standpoint, I suppose if you only
have three choices, then you only have three choices-hnt thev
are not groceries, are they?
·
A. No, sir.
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The Court: I may be preempting some questions counsel
wants to ask.
Mr. vVickhrum: That's all .right. Go right ahead.
By the Cou.rt:
Q. Now, are all of you.r stores open the same hou.rs?
A. No, si.r. My stores 1 Yes, personally, my stores are.
Q. What hours during the week are you stores open?
A. Daily from eight to six-thirty; Friday until eight; and
Saturday until eight; with the situation of the store at Broad
Street and Brook .Avenue open until ten o'clock
(I) 6/28/60 Saturday night; and then they are all ·open from
page 11 ~ eight to one on Sunday.
Q. Is there any reason for closing at one on
Sunday rather than six-thirty or eight as the other days of the
week?
A. We found that most of the business we do on Sunday
we finish by that time.
Q. Do you keep your stores open or closed and fix your
hours-referring to Sunday-do you fix your hours on Sunday
compatible with profit and loss or by reason of the necessity
of the purchasers to come there?
A. Frankly, I ·originally opened those hours and I never
found it necessary to open any longer. As one o'clock approached our business tapered off and I found that was
sufficient time for me to he open to do the business I needed.
Q. Do your stores sell clothing and wearing apparel?
A. Yes, sir.
Q. What types? What items?
A. Ladies' hosiery, men's and boys' socks, boys' underpants, ladies' underpants-things of that t.ype-Jight cloth·
ing.
Q·. No suits?
A. No, sir.
(I) 6;28/60 Q. Are these pet supplies food stuffs for pets,
page 12 ~ or does it include anything else~
A. We have flea powder, including dog· food.
This is my own personal experience.
By J\!Ir. Wickham:
Q. One final question. I want to make sure about this. I
believe you have testified that. of your own knowledge the
other complainants are similarly situated with you?
A. Yes, sir.
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Q. And that their sales and the items that they sell are
similar to the ones you sell Y
A. These items, yes. There are two who are on the complaint whose percentage of business on Sunday exceeds what
mine does, but the rest of them are similar.

CROSS EXAMINATION.
By Mr. Powell:
·
Q. Mr. Mandell, did I understand you to say that you are
concerned because you don't know what you
(I) 6/28/60 can sell validly under the new law on SundayY
page 13 ~
A. That is one of my concerns, yes, sir.
Q. Do you have any doubt about what you
can sell validly under the law that was the law of Virginia
until yesterday Y
A. I had heard of the law but I didn't know the law.
Q. You didn't know what its provisions wereY
A. No, sir.
Q. How long have you been in business, Mr. Mandell Y
A. Nine· years.
Q. And you have never heard of the Sunday closing law?
A. I have heard of the so-called Blue La:w but I didn't
know any of the things about it.
Q. Did you ever make any investigation to ascertain what
its provisions were?
A. No, sir, I did not.
Q. Are all of the grocery stores in Richmond open on
Sunday, Mr. Mandell?
A. They are not.
(I) 6/28/60 Q. What percentage of them have been open
page 14 ~ on Sunday?
A. I cannot honestly answer that question. I
really don't know.
Q. Well, is it five per cent or ninety-five per cent?
A. If I had to venture .a. guess-and that's all it will be-I
would say between thirty and forty per cent.
Q. Where are your three stores located, Mr. Mandell Y
A. Corner of Brook Avenue and Broad Street; 4619 Williamsburg AvenueQ. That is in Fulton Y
A. Yes, sir. And 1308 North 22nd Street in Fairmount.
Q. Is that a fourth storeY
A. No-three. I have a fourth store but it has nothing to
do with this.
1
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Q. You have a store on Broad Street at Brook Road 1 .
A. Yes, sir.
Q. But you don't operate that ,on Sunday~
A. Yes, sir, I do.
Q. Oh, you do 1
A. Yes, sir.
(I) 6j28j60 Q. Does your Fulton store compete with gropage 15 ~ eery stores in Henrico County~
A. In the sense that some of our customers
come from that direction, we probably do.
Q. Do all of your ·competitors in Fulton stay open on
Sunday~
.
· A. Most of them do, with the exception of one.
Q. Which one?
A. Grubbs Super Market.
Q. Is there any A & P store in that neighborhood that competes with you?
A. No, sir. I occupy the location of a former A & P.
Q. There is an A & P further along on Williamsburg
A venue towards the airport, is there not~ ·
A. Yes, sir.
Q. Do you know D. D. Fitzgerald's store in four blocks
of your store?
A. Yes, sir.
Q. Is that open on Sunday?
A. I don't believe so but I really don't know.
Q. But you know it is a. fact that a large majority of the
grocery stores in the Richmond area are closed
(I) 6/28/60 on Sunday, do you not?
page 16 ~
A. I assume that to be so. I don't know it as
a fact.
Q. And by staying open on Sunday, you derive a competitive advantage over those that remain closed, do you
not?
Mr. Wickham: It seems to me that this line of questioning
is immaterial.
Mr. Powell: I will not belabor the point, other than to say
it seems to me that this whole area was opened up on direct
examination by questions of Your Honor, as to the motive
for staying open on Sunday and the profit angle.
The Court: That is of concern to me, but I don't know
about this.
Mr. Powell: May I reframe the question, if Your Honor
overrules me?
.. ·

.;·

:.i~i.::-·.":~.

Robert L. Mandell v. T. Gray Haddon

61.

Robert Leon Mandell.
The Court: The last question dealt with competition, and
that may be indirectly involved in the question I
(I) 6/28/60 put to him about profit and loss dictating his
page 17 ~ hours on Sunday. It may be indirectly involved.
Go ahead.
Mr. Powell: Could we have the question read?
Note: The last question was read by the reporter, as follows:

"Q. And by staying open on Sunday, you derive a competitive advantage over those that remain closed, do you
not?"
·
A. I would say I do.
By Mr. Powell:
Q. If all of the grocery stores in Richmond were closed on
Sunday, you would not be hurt, would you, Mr. Mandell?
A. I would.
Q. How would you be hurt?
A. Because I do a business predominately with colored
people and I feel quite sure that because of the lack of parking-particularly one store-lack of parking and one thing
and another, the people would be unable to come to the store
on weekdays. The parking restrictions around town are
very stringent and they would be forced to go elsewhere where
there is adequate parking and I think it would
(I) 6/28/60 turn them to some of the chain stores.
page 18 ~
Q. Where do most of your customers live with
relation to your stores? Do they live within a
matter of blocks or at some distance?
A. Well, one store-the store in Church Hill on 22nd Street
-most of the customers live in proximity to the store, but the
others come from quite a distance.
Q. How far do they come?
A. They come from as far as Charles City to patronize the
Fulton store.
Q. They drive by all the super markets on Williamsburg
Road and come to your store?
A. Perhaps they have other business in town.
Q. Is it possibly because the others are closed on Sundaythe other stores are closed?
A. You are referring to Sunday?
Q. This question is.

_, ..
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A. On Sunday I can't be sure where they all come from,
but on Brook Avenue and Broad Street, at. the store there,
I have customers that come from all parts of the city, passing
.
stores that are open, to shop 'with me.
Q. But if all stores similar to your store were
(I) 6/28/60 closed on Sunday, the public would then have to
page 19 ~ buy the commodities which you sell on the other
·
six days of the week, would they not?
A. Either that or do without them.
Q. Right. How would you suffer any competitive disadvantage or any injury if· all stores uniformly obeyed this
law, whether it requires them, to close or limits them with
respect to certain commodities Y
A. All I know is the results I would achieve before I remained open half a day on Sunday and the results I have
now.
Q. But you don't think that was really comparable,. do
you, Mr. Mandell, bee:ause some of the other stores were
open although some of them remained closed Y How do you
think you would suffer any injury if they all complied with
the law?
A. This store doesn't have adequate parking in the area
because of the nature of its location and if these people was
to shop on another day they would probably drive to another
place for good parking. That would hurt me in that respect.
Also, many of these people work until late Saturday night
and they can't shop.
Q. You don't think your people all work six days a. week,
do you?
A. A lot of them; do. I am doing business with
(I) 6/28/60 colored people there.
page 20 ~
Q. In what business are they engaged Y
A. Houseworkers, maids in hotels, domestics.
They may be off in the beginning of the week but they are
not in a position to buy their large groceries order at that
time.
Q. Is that because they get paid on Saturday night?
A. That may be the reason.
Q. But if the stores closed on Sunday, they would have the
money on Monday, wouldn't they?
A. No, they wouldn't. I'm sorry.
Q. Your testimony is you wish to retain the competitive
advantage which you think you have by being- able to stav
open on Sunday, even if every other store similarlv situated
were closed? Is that your testimony, Mr. Mandell?
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A. You are saying I am looking for a competitive advantage. I am not saying that.
Q. You are just saying your business would suffer if you
cannot stay open on Sunday, even if the other stores were
closed 1 Is that right?
A. That's right.
Q. So you do desire to stay open on Sunday because of the
profit incentive or profit advantage 1
(I) 6j28j60 A. That's why I am in business-to make
page 21 ~ a profit.
Q. And you would like to retain what you
confess to be this advantage, would you 1
A. Yes, sir.
·
Q. You have a file on your right, Mr. Mandell. Do you
have any records in that file 1
A. What type of records?
Q. Let's see if you need them. I am going to ask you some
questions about the items which you say you .sell in your
store. You say you sell watches?
A. Yes, sir.
Q. Of your total gross sales, what percentage of these sales
is represented by sales of watches?
A. Infinitesimal-a very tiny part.
Q. Where do you keep watches in your store, Mr. Mandell?
I was in your Williamsburg store and I didn't see any
watches. No doubt you have them there but I would be
curious to know where you keep them.
A. Those types of items, we usually keep in the office.
Q. You keep watches in the office f
A. Yes, sir.
Q. Do you keep clocks in the office also, Mr.
(I) 6/28/60 Mandell?
page 22 r
A. No. I have clocks on display in the 22nd
Street store on top of the produce counter.
Q. But not in the other stores~
A. No.
Q. vVhat percentage of clocks do you sell, Mr. Mandell?
A. Very few.
Q. It is negligible~
A. Yes, sir.
Q. How about records~ Where do you display them?
A. I don't have any at the present time. I had a record
rack and had records on consignment but they didn't do much
business so I stopped handling them.
Q. So you are not in that business any longer~

I.
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A. No.
Q. I thought you checked the ones you did not sell.
The Court : He is talking on behalf of all five of the coonplainants.
Mr. Powell: I understood, Your Honor, he checked the
ones he did not sell and then he said he knew the others also
did not sell these items.
(I) 6j2Bj60 The Court: I did not understand his testipage 23 ~ mony that way. I thought the ones he checked
are the ones that either he or some of the others
do not sell, or none of them sell, and the unchecked ones were
those that either he sells or some of the others sell or all
of them sell. Am I right Y
A. Yes, sir, that's right.
By Mr. Powell:
Q. Mr. Mandell, I am not clear on this. The list which you
first read off, in response to Mr. Wickham's questions, starting with jewelry, precious and semi-precious stones, and so
forth, is a list of items which you do not sell Y
A. That's right.
Q. And none of the other complainants sell either Y
A. That's right.
Q. Of the other items on here which you did not mention,
I would like to ask whether they are all sold by you or not
sold by you?
A. The only items there that I did mention
(I) 6j28j60 that I personally do not handle-but I do know
page 24 ~ that among the five complainants they are
handled-would be cameras and photographic
supplies.
Q. You do not handle cameras and photographic supplies?
A. No, sir.
Q. And you just said you no longer handle recordings and
you do not have any watches on display and your clock sales
are negligible. Is that right?
A. That's right.
Q. What percentage of your total gross sales is represented
by toys?
A. During the year, very small. Around the holidays, we
put in a small display of toys.
Q. Where was your display· of toys this weekend in your
Williamsburg store?

.------~~-

-----

Robert L. Mandell v. T. Gray Haddon

65

Robert Leon Mandell.
A. There is none there.
Q. Is there any display of toys in any one of your stores?
A. A display, no; a few items, yes.
Q. So your sales of toys is negligible¥
A. That's right.
Q. Clothing and wearing a.pparel-what percentage of total
gross sales would they represent?
{I) 6/28/60 A. About two per cent-in that general neighpage 25 ~ borhood.
Q. Have you got any books or records there
that back that up¥
A. Not hardly.
Q. Would the records in your store enable you to verify
that statement¥
A. I don't think so.
Q. Could you give me a list of all the items of clothing that
you sell, Mr. Mandell?
A. Women's bras, womens' pants, women's socks, women's
stocking, girls' socks, boys' socks, boys' underpants, T-shirts,
blouses, ladies' blouses and girls' blouses.
Q. What percentage of your floor space is devoted to the
display of these items of clothing¥
A. I have one end display, a gondola rack. If you were
in the Fulton store, you probably saw it.
Q. What percentage of your total floor spac.e does that
occupy?
Mr. Wickham: Your Honor, I think that is going into too
much detail-what percentage of floor space is taken up by
women's panties.
(I) 6j28j60
~

page 26

By Mr. Powell:
Q. Do you know approximately, Mr. Mandell?
A. No.
Q. What percentage of your sales consist of

chinaware?
A. Very tiny.
Q. Again, it would be negligible¥
A. Yes, sir.
Q. Kitchenware?
A. I can't answer as to the percentage but in the 22nd
Street store I carry a large line of housewares and chinaware
-pots and pans and tea kettles and things of that naturelJaking pans.

'·~~
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Q. Are the sales of these items substantial in relation to
your grocery sales 1
A. No, sir, they are not.
Q. You said, I believe, that you sell some appliances.
What type of appliances do you sell~
A. Electric toasters, electric radios.
Q. Radios¥
A. Yes, sir.
Q. Do you sell any TV's?
A. No, sir. I mentioned at the time it was nothing largeall small items.
Q. Are your sales of those rather negligible
(I) 6j28j60 also¥
page 27 ~
A. That's right.
Q. ·what sporting goods do you sell, Mr. Mandell~

A. I haiVe nothing of my own in sporting goods.
Q. You have nothing in your stores~
A. No, sir.
By the Court:
Q. Do you have baseballs~
A. No, sir, I do not.
By Mr. Powell:
Q. Do you know what percentage of sporting goods is sold
il'l any of the other stores operated by the other complainants 1A. No, sir, I can't answer that.
Q. I think you said you sold pet equipment?
A. No pets or equipment but pet supplies, I said.
Q. What supplies do you sell~
A. Flea powder.
Q. Did you say flea powder~
A. Yes, sir.
Q. Wha:t is the volume of sales of flea powder?
A. Very tiny.
Q. It would be negligible?
A. Yes, sir.

(I) 6/28/60
page 28 } By the Court:
Q. Do the pet supplies include food stuffs for
pets?
A. If it includes food stuffs, it is a different story. Do
you mean food stuffs also?

- - - - - - - - - -- --/
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Mr. Powell: No, I wasn't talking about foods. You can
define it any way you want to but I wasn't talking about
canned dog food. There is no prohibition against selling
canned dog food.
The Court: Isn't canned dog food a pet supply?
Mr. Powell: Your Honor please, I really wouldn't like to
give you a quick answer. I have never considered it. It
would not have come to my mind as a pet supply.
The Court: I think pet equipment means bird cages and
things of that sort but wouldn't the word "supplies" include
foodstuffs for pets Y
Mr. Powell: Let's give him the benefit of the doubt.

(I) 6j28j60
page 2~ ~ By Mr. Powell:
Q. What per.c.entage of dog food and cat food
and bird food do you sell, Mr. Mandell?
A. I may be wrong on the percentage but it is a substantial
business. Dog food it~elf is a substantial amount of business.
I would say eight to ten per cent.··
Q. Of your t-otal sales Y
A. Total grocery sales.
Q. Let's say your total sales.
A. Could I have a little help on this? The national
figures·
Mr. Powell: No, sir. We are interested in your three
stores only-not the national figures.
By the Court:
Q. Give an approximate range.
A. I would say perhaps three to five per cent. I may be
off but that is what I believe it to be, sir.
By Mr. Powell:
Q. Of your total sales Y
A. Yes, sir.
Q. Would you be good enough to check your
(I) 6/28/60 records and furnish a statement through your
page 30 ~ counsel of exactly what the percentage is? ·
A. I would be glad to.
Q. Cameras and photographic supplies, other than film
and flash bulbs.
A. None, personally.
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Q. You don't know what the other stores sell percentagewise in those categories~
·A. No, sir.
Q. Do you sell pants~
A. No, sir.
Q. You don't know percentagewise what the other stores
sell, if any 1
A. No.
Q. Do you sell lawn and garden equipment~
A. Grass seed.
Q. That might be considered lawn supplies, but do you sell
any lawn or garden equipment~
A. No, sir. I was considering grass seed in that eategory.
Q. How substantial are your sales of grass seed 1
A. Very small.
Q. Now, except only for food for pets, as I understand your
testimony, you sell no substantial amount of any
(I) 6j28j60 of the items enumerated in this law that have
page 31 ~ been read to you here today until you come clown
to farm produce. Is that correct 1
A. Yes, sir.
Q. You are basically a grocery store, are you not 7
A. That's right.
Q. Tell the judge some of the principal items of groceries
you do sell in your store, Mr. Mandell.
A. Principal items of groceries 7
Q. Yes. What are the main items, the big-volume items 7
A. All fresh meats and all fresh produce, including potatoes and onions, and all canned goods that are offered through
Richmond Food Stores in Richmond, Virginia, that I am
able to carry in the store.
Q. You say your main items are fresh meat, fresh produce
and canned goods ~
A. Yes, sir.
Q. You have a very extensive assortment of canned goods,
do you not~
A. Yes, sir.
Q. Do you also sell bread~
A. Yes, sir.
Q. And all sorts of crackers and cookies~
A. That's right.
(I) 6/28/60
Q. Tell me about your fresh meats. Confine
page 32 r your testimony to meats that require cooking or
further preparation before eating. What percentage of your gross would that comprise~
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A. At the Brook Avenue and Broad Street store, the total
meat volume is forty per cent of gross sales. Of that figure,
I would say about five per' cent or less would be delicatessen
type items which I personally was considering would be items
which would be eligible to sell.
Q. That is your store on Brook Road?
A. Yes, sir.
Q. Do you have any figures as to your fresh meat sales
with relation to your three stores' percentage of gross
sales?
A. Approximately thirty-five per cent for the three of
them.
Q. Do your records that you keep at the store show these
percentages?
A. Yes, sir.
Q. Will you include those figures in the figures you give
your counsel?
A. Yes, sir.
Q. Will you include the same information with
(I) 6/28/60 respect to fresh produce Y
page 33 ~
A. Yes, sir.
Q. And will you include all fresh produce tha.t
does not have to be cooked? You sell watermelons, for
example.
A. Yes, sir.
Q. There is no prohibition in the law against selling watermelons.
A. If the law says it is none, I will be glad to except it.
Q. You list what you sell and the judge will decide whether
to exclude it.
Mr. Wickham: I think counsel should stick to the law.
Certainly, the ''side of the road" provision would include
that, by the very terms of this statute, whether it is cooked
or not cooked.
Mr. Powell: Your Honor, we can argue the la,w in
chambers. I don't agree with Mr. Wickham but I think this
witness ought to furnish the detailed evidence
(I) 6/28/60 as to what he sells in these two categories since
page 34 ~ he has put particular emphasis on them~
The Court: I am particularly interested in
the breakdown on the food-all kinds of food for human
consumption.
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By Mr. Powell:
Q. Mr. Mandell, what percentage of your gross sales would
be represented by canned goods of all kinds, approximately~
A. Approximately fifty per cent.
Q. Of the total in the three stores¥
A. Yes, sir.
Q. What percentage of your gross sales would be repre.sented by soft drinks in all three stores~
A. That is something I cannot readily answer because I
include that in with my grocery sales.
Q. Aren't your grocery sales broken down into different
categories 1
A. No, sir, they are not.
Q. How are you going to separate the different items¥
A. I break down meats, produce and groceries-three departments-but I don't break it down within those departments.
Q. You include soft drinks as groceries 7
(I) 6j28j60 A. Yes, sir.
Q. Do you include beer as a grocery item, Mr.
page 35 ~
Mandell¥
A. I do,
Q. And you have no idea of what percentage of your
grocery sales are beer sales?
A. No, sir, I don't.
Q. But you do have a very substantial beer business, do
you not7
A. I would say so.
Q. Would you include your beer inventory in the list you
submit to the court 7
A. Be glad to.
Q. How many e:m.ployees do you have in each one of your
stores you have told us about, Mr. Mandell¥
A. Approximately seven.
Q. In the three stores all together 7
A. Each.
Q. Seven in each?
A. Yes, sir.
Q. Have you made any analysis of this law to determine
whether or not you can continue to remain open on Sunday
and sell the items not prohibited by the law, Mr. Mandell 7
A. I believe it would be economically un(I) 6/28/60 profitable for me to open.
page 36 r
Q. Why do you believe that?
A. The one item that attracts people to my
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business is the mea department and without it, the rest is
negligible.
Q. The raw meats .
A. Fresh meats, es, sir.
Q. How do you kn w that is the one item that attracts them
to your store 1
A. The fact my pe centage of meat volume exceeds most of
the other stores' av rages.
Q. Is there any re son people cannot buy their fresh meats
the other six days i the week~
A. They don't se m to want to.
Q. If all the stor s ·were closed, they would have to,
wouldn't they1
·
A. If they wanted to have it, I suppose they would have
to.
Q. Do you have any butchers in your stores, Mr. Mandell?
A. Yes, sir.
Q. They work on the meat you sell?
A. Yes, sir.
Mr. Powell:

(I) 6/28/60
page 37 ~

Thank you, Mr. Mandell.
RE-DIRECT EXAMINATION.

By Mr. Wickham:
Q. Mr. Mandell, I believe on cross examination you were
questioned .concerning the past Sunday Closing Law, and you
stated that you had been in business some nine years. Is that
correct1
A. That's right.
Q. During that whole period has anyone, namely, the defendant or any police officer or anyone else in authority ever
questioned you or bothered you concerning your sales on
Sunday?
A. No, sir.
Q. You have never had a. warrant out for your arrest for
selling the items enumerated in this chapter on Sunday?
A. No, sir.
Q. And you have operated on Sunday for sometime and
your operation has been wide open and not under cover1
A. Yes, sir-wide open.
Q. Do any of the colored people who are cus(I) 6/28/60 tomers of yours have any trouble or any probpage 38 ~ lems in reg·ard to refrigeration 1
A. I believe they do.
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Q. Would you consider that face to be one of the reasons
for your meat sales on Sunday?
Mr. Powell: That is a leading question.
The Court: It certainly is.
Mr. Wickham: I withdraw the question and I have no
further questions.
Mr. Powell: No further questions.
Witness stood aside.

(I) 6j28j60
page 39 ~

The Court: Is there any further argument
beyond what we had in chambers Y
Mr. Powell: If Your Honor please, Mr. Carter suggests
what seems to me to be perfectly obvious and that is the
testimony conclusively shows the' damage, if any, would be
negligible. At the very best, it is speculative. The witness
has no idea what would happen if everybody complied with
this law.
This is the law of our Commonwealth and certainly everybody ought to comply with it. Certainly, there has been no
evidence of irreparable injury such as that required to support an injunction.
The Court: I am going to issue a temporary injunction
that permits a person to sell anything that is for human
consumption and pet supplies on Sunday and that's all. I
don't know how that can be accomplished with the complicated
phraseology of the statute but I presume it can
(I) 6j28j60 be aceomplished and I shall need the help of you
· page 40 ~ gentlemen. I am sure· you understand my intent.
If anybody wants to buy anything to drink or
eat on Sunday, for themselves or for their pets, they can buy
it. Anything else, they just have to buy it during the week.
I believe it i_s appropriate-you are asking for a temporary
injunction-and I think in order to insure that the balance
of the statute and the court's order will be complied with, a
bond of one thousand dollars should be required.
Mr. Powell: Would your Honor like to discuss with us in
chambers a date for a hearing on the merits?
The Court: Yes.
Mr. Powell: We except to Your Honor's action in granting
the temporary injunction to the extent stated, for the reasons
which have been stated in argument.
Adjourned.

Robert L. Mandell v. T. Gray Haddon

73

Eugene B. Sydnor, Jr .

•

•

•

•

•

(II) Dep.
7/15/60
page 3 ~

Mr. Powell: It is. understood and agreed between counsel that the right is reserved to counsel
for the complainants to object and except bef·ore the court
to any and all testimony taken in this deposition and in light
of that understanding, objections and exceptions will not be
made during the course of the deposition.
Counsel for the defendant reserves the same right with
respect to questions which may be asked of the witness by
counsel for the complainants.
It is understood that reference to the "new Sunday closing
law" means the Sunday closing law which was enacted by
the General Assembly at the 1960 Session and purported to
become effective on June 27, 1960 (Chapter 267 of the Acts
of Assembly) ; and reference to the ''old Sunday
(II) Dep. closing law" by the witness, unless otherwise indicated, is to the Sunday closing law as it existed
7;15/60
page 4 r on the books of Virginia prior to 1960.
EUGENE B. SYDNOR, JR.,
a witness of lawful age, after being duly sworn, deposed and
said as follows:
DIRECT EXAMINATION.
By Mr. Powell:
Q. Please state your name and residence.
A. I am E. B. Sydnor, Jr.,. and I am a resident of the
State of Virginia, City of Richmond.
Q. What is your occupation, Mr. Sydnor~
A. I am President of Southern Department Stores, Incorporated, a Virginia corporation which operates within the
State of Virginia twenty-eight small stores located in twentyfour of the smaller communities of the State.
Q. What type of stores are these~
(II) Dep.
A. They are department or junior department
7/15/60 stores selling a fairly broad range of soft goods,
page 5 r hard goods and related items normally found in
department stores.
Q. How long have you been in the retail business, Mr.
Sydnor~
·
·A. I have been connected with Southern Department Stores
since 1941-a period of nineteen years.
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Q. Approximately how many employees do you have in
your twenty-eight stores 2
A. Approximately seven hundred and fifty, on a regular
basis. Of course, in the retail business you have additional
employees at certain peak seasons.
Q. Have you served in the Senate of Virginia~
A. Four years, as a member of the Senate of Virginia
representing the City of Richmond.
Q. ·what connection, if any, do you have with the Virginia
Retail Merchants Association-~
·
A. My company is a direct member of that Association,
and I am the legislative chairman of that Association and
have been for approximately a year.
Q. Were you legislative chairman of the Virginia Retail
Merchants Association during the 1960 Session
·
(II) Dep. of the General Assembly of Virginia~
A. Yes.
7/15/60
Q. Do you recall the names of the other members
page 6 ~
of the legislative committee at that time~
A. There are approximately thirteen members of the committee and the vice chairman is Mr. Webstm· Rhoads, also of
Richmond.
Q. And thirteen committee members scattered around the
state·~

A. Thev are located in various communities of the state.
Q. What is the Virginia Retail Merchants Association~
A. The Virginia Retail Merchants Association is a trade
association whose membership totals approximately forty-one
hundred direct and indirect members, direct members holding
membership for their companies in the association and indirect members being composed of local retail merchants
associations, which have a special class of membership. Those
direct and indirect members are located in all sections of the
sta,te.
Q. Did you give the approximate number of direct
members~

A. Four hundred and fifty, approximately.
Q. Give us the approximate 1mmber of indirect
(II) Dep. members!
7/15/60
A. Three thousand six hundred and fifty, making
page 7 ~ a total of four thousand, one hundred.
Q. Do I understand that indirect members are
those affiliated through the local retail merchants associations~

A. Yes.
Q. Can you give an example of a local retail merchants
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association 1 Are you familiar with the one here in Richmond¥
A. Yes. The Richmond Retail Merchants Association for
the most part has membership composed of general merchandise stores but also they cover other types of store operat,ions, particularly furniture, jewelry, drugs and other types
and categories of merchandise. The size of the members
varies considerably. SO!me of the largest stores in the state
are members either directly or through the local retail merchants association, and the small members are in a similar
number of categories but doing less than one hundred thousand dollars of sales annually.
Q. Are there a substantial number of the association's
members in that latter category, doing less than one hundred
thousand gross per annum~
A. Our records show approximately two hundred and forty
two of the members do less than one hundred
(II) Dep. thousand gross.
7jl5j60
Q. Are they direct on indirect members?
A. I would say they are direct members.
page 8 ~
Q. Are the so-called na tiona I chain type stores
represented in the association?
A. We have some members who are members of national
e have some members who are located
chain organizations.
in downtown areas, others in suburban areas, some in shopping centers, some single independent stores and some affiliated with other corporations, directly or indirectly.
Q. What are some of the national chain organizations represented in the association 1
A. Sears Roebuck, J. C. PenneyQ. Woolworth's?
A. Yes, Woolworth also.
Q. How about Murphey?
A. I don't believe thev are a member.
Q. Do you have any idea as to approximately how many
people are employed as employees by the forty-one hundred
members of the association 1
A. I would say somewhere in the neighborhood of seventyfive thousand. That is the best estimate I can give.
(II) Dep. Q. Is there any other statewide association of
7/15 j60 general retail merchants?
page 9 ~
A. No, there is no other general statewide association representing· merchants of the main type
of our membership-which our membership comprises-and
I believe actually this is the largest retail association of any

'¥
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type in the State of Virginia, as far as number of members
goes.
Q. Do you have any estimate as to the total number of
persons employed in retail establishments within the State
of Virginia?
A. Figures given by the Virginia State Chamber of Commerce indicate approximately one hundred and sixty thousand employees of retail establishments in Virginia.
Q. Mr. Sydnor, this case involves the Virginia Sunday
closing law, an attack on the validity of the new Sunday
closing law. First of all, I would like to ask you, are the
stores of your corporation open on Sunday~
A. No, they are not.
Q. What is the general practice in Virginia with respect to
Sunday opening by the member and affiliated stores of the
association? Are most of them open or are most of them
not open on Sunday¥
(II) Dep.
A. In my opinion, the great majority of them
7/15/60 do not open on Sundays.
page 10 r Q. Would that also be your opinon as to all
retail stores in the State? Are most of them open
or closed on Sunday?
A. It would be my opinion that the great majority of retail
stores generally do not open on Slmdays, although there has
been in recent years an increasing· trend towards Smiday
opening; but the proportion of stores in Virginia is still
comparatively small that do open on Sunday.
Q. Would you elaborate on your reference to a trend towards Sunday opening?
A. Well, in re.cent years the drug stores a.re very generally
open on Sunday. As I recall, when I was a. youngster in the
twenties comparatively few drug stores were open in the
City of Richmond. There are certain types of stores which
also customarily open now which were not open at that time.
The so-called discount house type of store has a normal
practice of being open on Sundays. Those stores have not
been prevalent in Virginia. until the last few years and a
number of them have located here in the past ten years,
particularly in the northern Virginia area and also in the
Norfolk and Hampton Roads area.
(II) Dep.
It would be a. fair statement, I think, to say
7/15/60 there has been an increasing number of stores
page 11 ~· opening on Sunday. As a matter of fact, our
legislative committee of the ReJtail Me.r•eha.nts
Association requested that a survey be made of the number
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of stores open in the Norfolk area who indicated they are open
by regular advertisements in the Norfolk newspapers over
the p·ast four years and that survey indicated a definite increase over that period of time in the number of stores
opening there.
Q. You mentioned drug stores. What type of drug stores
were you referring to primarily?
A. In recent years there are stores that are designated as
drug stores. In the trade they are called multi-line or cutrate drug stores that offer a wide variety of merchandise
other than drugs. I refer more specifically to soft goods,
hard goods lines including appliances, furniture, groceries
and many other categories of merchandise that are not in the
drug :field directly.
·
Q. Did you mention supermarkets in describing this trend?
A. In recent years, in particularly northern Virginia and
the Norfolk and Hampton Roads area, there has been an
increasing tendency towards supermarkets, which handled
originally soft goods but now handle soft goods and various
household articles, to remain open on Sundays.
(II) Dep. In some instances, furniture stores and also
7/15/60 hardware and appliance stores now open on Sunpage 12 ~ days which in years gone by have not made that a
practice.
Q. Can you say whether or not this trend you mentioned
has been increasing in the last few years or decreasing?
A. In my opinion, it has been definitely increasing.
Q. What is the normal work week of retail stores, the
employees of retail stores in general?
A. In the larger cities, the employees of larger retail stores
are on a five-day and forty-hour week. In the smaller communities the number of days worked would probably be in the
range o:f five and a portion da.ys and the hours up• to fortyeight hours for women, which I believe is the state law maximum for wom1en 's employment, and in some cases for the men
it will be considerably over forty-eight hours, but the average
I would say would be possibly in the range of forty to fortyfive hours.
Q. In the smaller stores do you know whether or not some
employees are worked seven days a week?
A. In the stores that have habitually remained open on
Sundays, particularly small grocery stores, deli(II) Dep. catessens, newsstands and operations of that kind,
7/15/60 it would be my opinion in many cases the .employpage 13 ~ ees do work seven days a week. There is no restriction ·as far as men are concerned .on their
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being employed seven days a week. There is a restriction
on the women's employment for the seventh day.
Q. This is definitely a legal question, but do you know, Mr.
Syd:J\or, whether the Federal Fair Labor Standards Act applies to all of the retail stores you have been discussing?
A. The Federal Fair Labor Standards Act, as it is presently in being, does not apply to retail.
Q. We got off on a line of questions about employees. What
I really intended to ask you, Mr. Sydnor, is what is the
normal week of opening, in so far as selling to the public is
concerned, in the retail business? Is it five days or what is
iU
A. There has been, without considering Sunday operation,
an increasing trend in recent years for retail stores-this is
since World War II-to be open six days a week through
the normally .recognized business hours of nine to six p. m.,
plus one or more nights. I believe the low po1nt of retail
stores' operations pme during World War II when, with
available manpower sharply curtailed, many stores closed
entirely one day a week and were open only during
(II) Dep. the normal working hours. Since that time, there
7.115/60 has been a trend for retail stores in the shopping
page 14 ~ centers and the suburban areas, as well as in the
downtown sections, to be open one, two or three,
and in some cases, every night during the week. In other
words, the number of hours the public can shop in retail stores
today, without oonsidering Sundays, is definitely more in
every community that I know of than it was ten or fifteen
years ago.
Q. When you say these stores tend to open one or more
nights during the week, are you referring to a seven or six
day week?
A. I said, without considering Sunday. I am speaking of
up to six days a week.
Q. I believe I neglected to ask you to describe the discount
houses which you mentioned a while ago. What, in general,
is a discoun.t house?
A. As in many other cases of trade definitions, there is no
exact agreement as to what a discount house is. Normally,
they are stores who offer or purport to offer nationallyadvertised and branded items of merchandise at retail prices
below those which are set .directly or indirectly by the manufacturers. They sell hard goods, so-called, applianees and
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furniture and so forth, and also soft goods, clothing items
and textile products of all kinds.
(II) Dep. Q. Are they commonly open on Sundays?
7/15/60
A. I would· say the great majority of them
page 15 ~ operate on Sundays. Many of them do in states
where there is no prohibition on it.
Q. Mr. Sydnor, you referred to the fact a great many
stores now serve the public six days a week and also a good
many nights during the week; Has the inclusion of night
openings slowed down in any way this trend towa.rds Sunday
selling which you have mentioned T
A. In my opinion, the trend towards Sunday selling has
been accelerated in the past three to five years. Even prior
to that, there wa.s a definite trend towards more and more
stores being open on weekday nights with regularity and the
two have in recent years coincided.
Q. Mr. Sydnor, you mentioned the fact that the multi-line
drug stores, supermarkets and, I believe, several other types
of stores now sell a very wide line of merchandise, ineluding
hard and soft goods. What effect does that condition have
on competition gene.rally within the retail business T
A. Well, with the stores that tend to increase the variety
of other merchandise offered, you have direct competition
today between many more classifications of mer(II) Dep. chants than you had ten years ago, so when these
7/15/60 stores who today offer a wide variety of merpage 16 ~ chandise make it a practice to stay open on Sunday,
it becomes necessary for stores with whom socalled drug stores and grocery stores did not compete in the
past to consider meeting such Sunday competition. In other
words, the variety of merchandise offered is much greater
today than in recent years and therefore the general reaction
which comes from one merchant opening on Sunday is more
widespread and the merchant with whom he is now competing
feels he has to meet the competition and Sunday opening
today is of much greater prevalence than it was ten years
ago.
Q. Are you generally fam.iliar with the old Sunday lawprior to 1960¥
·
A. Yes, as far as a layman would be familiar with it.
Q. State whether or not the old Sunday law was effective
or ineffe.ctive in retarding the trend towards seven dav a
.
~
week sellingT
A. In my opinion, it was not effective and the status of the
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trend towards retail selling on Sunday, particularly in the
Norfolk area, would appear to back up that statement.
Q. Will you state whether or not the Virginia
(II) Dep. Retail Merchants Association became concerned
7/15/60 by this trend towards Sunday opening¥
page 17 ~ A. Yes, we became concerned in recent years and
we asked counsel to make a thorough research and
investigation of the possibility of making the old Sunday
closing law more effective in Virginia, and we asked for an
investigation also of Sunday elosing laws in other states a.s
they existed in recent years, to see whether there were laws
in other states that perhaps could equitably make the Sunday
closing law in Virginia more effective in stopping this trend
towards Sunday opening.
Q. Mr. Sydnor, could you summarize the reasons why the
Virginia Retail Merchants Association became concerned
about this situation 7
A. We were concerned, not because of the fact that merchants are a m.ore religious group than any other particular
members of our .community, but we do feel that the ·social
implications of a day of rest for our employees and for
merchants themselves are important. We think it is important for employees in the instances where they are not protected through other law from working seven days a week to
have such protection, and we also believe that the implications,
from the standpoint of family life, are important, in that it be
important that opportunity to provided for a com(II) Dep. mon day of recreation and family life together.
7/15/60 For all these reasons, we feel it would be desirpage 18 ~ able for us to be in a position not to have to force
our employees to work on Sunday, or a dav that
can be designated as a common day of rest. The old Virginia Sunday closing law did not rest on a religious basis. It
rested on· this same desirability to prohibiting the operation
of businesses that were not, as the old law phrased it, of
necessity or charity, and we believe that basic principle should
have widespread application, and it could not under the
existing provisions of the old law.
Q. Mr. Sydnor, did your association consider, in connection with this study which you mentioned, whether or not
voluntary observance of a common day of rest was a feasible
approach to this problem 7
A. Yes. As are many members of the community, we art>
not interested in having more laws on our books. We did,
however, have to take cognizance of the fact that under the
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old law which purported to eliminate all Sunday business
except works of necessity and charity, there had been no
general voluntary observance, and with the increasing trend
towards Sunday opening· we have already discussed, we felt
it was very necessary for the old law to be clarified to the
extent that works of necessity and charity, under
(II) Dep. any reasonable definition, could be carried on on
7/15/60 Sunday.
page 19 ~ Q. What, if anything, happens to merchants who
honestly desire to remain dosed on Sunday but
who find their business is suffering from competition from
those who like to open on Sunday T
A. We have found that when a direct competitor opens on
Sunday, or opens, for example, on one or more weekday
nights, it is sooner or later necessary for direct competitors
to provide the same service to the public. I think that is a
very general condition in the retail business. We know that
can be brought about because of the fact a number of large
chain stores in this area who operate stores particularly in
the Norfolk and Hampton Roads area were forced to open
on Sunday because of the increasing competition from these
other operators who felt that provided a competitive advantage, and sinee the new Sunday closing law beeame effeetive on June 26, those large chain store organizations have
closed their stores in the areas I have mentioned and say they
hope they can continue to keep them closed, if competition
doesn't force them to reopen.
Q. Mr. Sydnor, what, in your opinion, will be the ultimate
result of this competitive pressure you have mentioned~
""\iVhere would this go if unrestrieted or unchecked
(II) Dep. by law1
7/15/60
A. In my opinion, if more and more stores ofpage 20 ~ fering a wide variety of merchandise are allowed
to operate on Sunday, it will result in the great
majority of the merchants who do not now operate on Sundays being foreed to meet that competition. If it ends up
with all stores being open on Sunday, none will have that
eompetitive advantag-e and the public would be at a disadvantage because ·with aU stores being operated seven days
a week, operating costs go up and prices to the public will
have to go up and no real benefit accrues to anybody, in my
opinion.
Q. ""\iVhat would happen to the stores who sought the economic advantage of opening on Sunday when their competitors
are closed~
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A. They would lose the advantage they have temporarily
and perhaps they would then be in favor of closing. I can't
say that because I haven't asked any of them.
Q. What would be the effect ·on retail merchants throughout
the State of Virginia if they were forced to open their places
of business on Sunday, as you have discussed¥
A. It would be very difficult for a store that were forced
to work on Sunday to hire the type of personnel
(II) Dep. he would like to have on his payroll and give the
7/15/60 type of service he wants to give. Very few people
page 21 ~ will work on Sundays voluntarily and I think the
standard of service would deteriorate.
Q. What would happen to the family life on Sunday of the
tens of thousands of employees of retail merchants throughout the state who would be forced to work on that day¥
A. In my opinion, it would definitely make the family life
practically non-existent. It would increase the problems in
the :field of juvenile delinquency and in many other areas not
directly related to the :field of retail emrployment. Most businesses today are in a trend of cutting down hours of employment and some of our labor union leaders are talking about
the thirty-five hour and four-day week in manufacturing,
indicating the greater majority of our people do not want
to go to a longer work week but to a shorter work week.
Q. What effect would these Sunday openings have on
traffic congestion on Sunday, if any~
A. I think it would add very definitely to the problems of
traffic congestion, law enforcement, police protection and :fire
protection and so forth, and any break those providing those
services now have would be eliminated.
(II) Dep. Q. Coming back to the study you mentioned
7/15/60 and the employment of counsel, as a result of that
page 22 ~ study and the employment of counsel, were any
recommendations made by the Virginia Retail
Merchants Association to the General Assembly in 1960~
A. Our counsel prepared a draft of an amendment to the
old Sunday closing law and such a draft was sent to all
members of the General Assembly prior to the convening of
that body in January 1960 and in addition to that, a number
of members were approached and the matter of the amendment was discussed directly with them prior to the opening
of the Assembly.
·
Q. Was this draft of the proposed amendrnent circulated
to anybody other than members of the Genm•al Assembly?
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A. It was made available to the members of the press at the
same time it was made available to the members of the
General Assembly, and it was also discussed with the Attorney General of Virginia and commonwealth's attorneys
and others who would have the responsibility of enforcing it
if it beeame law.
Q. Was it made available to the affiliated members of the
Retail Merchants Association T
A. Yes, it was sent to the affiliated members
(II) Dep. of the Retail Merchants Association and all direct
7/15/60 members of the association.
page 23 ~ Q. Was the proposed amended Sunday closing
law introduced as a bill in the House of Delegates of the General AssemblyT
A. The draft was introduced as a bill in the House of
Delegates with forty-one sponsors.
Q. Do you remember the designation of the bill?
A. The number T
Q. Yes.
A. No, I don't.
Mr. Powell: It was House Bill No. 279, for identification.
You don't object to my saying that T
Mr. Wickham: We have our objection at the top of the
record.
Mr. Powell: I want to ask the witness the names of the
patrons in the House and also the nrumes of the patrons of
the companion bill in the Senate, subject, of course, to your
objection. Rather than have him read them into
(II) Dep. the record at this point, could it be agreed we
7/15/60 will furnish those names to the reporter later and
page 24 ~ have her copy them into the record T
Mr. Wickham: Yes.
Note: The list of names furnished to the reporter by Mr.
Powell is as follows:
Messrs. Savage, Mann, Cochran, Williams, Davis, Gwvn,
Owens, Burrows, Hudg-ins, Sandie, Compton, Irby, McMurrim
Shreves, Pope, Hill, Leary, Hoover, J. W. Roberts, .T. M:
Thomson, Howell, Childress, R. M. Smith, H. P. Anderson,
Edmunds, Mrs. Stone, Moody, Cooke, Wampler, Clark, Dalton,
Mrs. Gieson, Fugate, Frost, Philpott, Buck, Winston, Green
Richardson, Elliott and Adams.
'
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By Mr. Powell:
Q. Do you know whether or not this proposed amendment,
which was H. B. 279, was referred to a committee and, if so,
to what committee was it referred~
(II) Dep. A. It was referred to the House Committee on
7 jl5j60 Courts of Justice.
page 25 ~ Q. Was the eompanion bill in the Senate referred
to a committee~
A. It was referred to the Senate Courts of Justice Committee.
Q. In your capacity as legislative chairman for the association, did you undertake to follow the passage of these
bills through the General Assembly~
A. Yes I did. House Bill 279 was considered by the House
Courts of Justice Committee and a public hearing was held.
It was referred back to the House of Delegates with a unanimous vote in favor of it.
Q. That is, a unanimous vote by the committee~
A. By the committee.
Q. Did the bill pass the House~
A. It was considered on the floor of the House and after
all the constitutional readings were given, it was passed in the
House of Delegates by a vote of eighty-eight to nothing.
Q. Do you know ·what happened to the legislation in the
Senatef
A. The House Bill went to the Senate and was
(II) Dep. referred to the Senate Courts of Justice Commit7/15/60 tee, which again held a public hearing, and after
page 26 ~ the public hearing, the bill was referred to a subcommittee of the Senate Courts of Justice Committee and was reported back to the full committee with the
recommendation that it be passed, and later was approved
by the full Courts of Justice Committee of the Senate without
a dissenting vote.
Q. What happened in the Senate itself?
A. It vvas considered on the floor of the Senate and was
passed again without a dissenting vote, by a vote of thirtyeight to nothing.
Q. Were you present during the hearings before these
committees~

A. Yes I was present.
Q. Did you testify before the Courts of Justice Committee
of the Senate~
A. Yes, I did.
Q. Were you present throughout that hearing and do you
recall who else testified~
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A. I was present, and the others who testified in favor of
the bill were James T. Matthews of Richmond, representing
the Virginia Retail Merchants Association and his employer,
Sears Roebuck and Company; Richard F. Welton of Norfolk, representing the Norfolk Retail Merchants
(II) Dep. Association; Kenneth Lord of Richmond, repre7/15/60
senting the Richmond Reta.il Merchants Associapage 27 ~ tion; Edward Wolfe of Alexandria, representing
the Alexandria Retail Merchants Association; Sidney Newman of Richmond, representing Virginia Retail
Clothiers Association; Pete Raines of Richmond, representing
Virginia Farm Equipment Association; Paul Lauritzen of
Richmond, representing Virginia Automotive Trade Association; George Omohundro of Scottsville, representing Virginia Retail Hardware Dealers Association; Victor Heiner
of Roanoke, representing Virginia' Retail Jewelers Association; Herbert Early of Alexandria., representing Southern
Retail Furniture Association; and Stuart Gardner· of Richmond, representing his own grocery stores.
Also appearing in favor of the bill and giving his views
on the social and economic reasons for it was Dr. David
Robbins, Dean of the School of Business Administration of
the University of Richmond.
Q. Did any witnesses oppose the bill~
A. Yes, several witnesses appeared, although I do not have
a list of their names and whom they represented.
Q. Do you recall whether any of those who testified
against the bill were ministers~
A. There were several ministers there, including two or
more who were members, I think, of the Jehovah's
(II) Dep. Witnesses, and also one representing the Jewish
7;15/60 faith.
page 28 ~ Q. Did any ministers testify in favor of the
legislation~

A. No.
Q. Mr. Sydnor, the new Sunday closing law of Virginia is
sometimes referred. t~o as a co~modity type of Sunday closing
law. Are you fanuhar also w1th the type of Sunday closing
law which dassifies stores rather than commodities~
A. It is my understanding tbat some of the Sunday closing
laws in other states attempt to prohibit the operation of certain types of stores altogether. In other words, if the store
is in a prohibited category, it cannot open at all.
Q. Can you say why your committee, in studying this
problem, elected to recommend a commodity type statute
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rather than a store type amendment to the Virginia: Sunday
closing law~
A. We felt tha.t under the very prevalent condition in the
1·etail trade today of the historically defined types of stores
no longer being exact, that a type approach would be very
inequitable. In other words, if we attempted to say that all
grocery stores should be closed, we would actually be closing
up perhaps some stores who offer only reasonably
(II) Dep. defined necessities, or if we attempted to close drug
7/15/60 stores in the effort to prevent the sale of soft
page 29 ~ goods and other items which are generally not
considered necessities, we would thereby prevent
them from selling drugs, which I think under any reasonable
definition would be a necessity for Sunday sale. In other
words, today the lines of distinction between the types of retail stores have been largely eliminated or certainly blurred,
and we do not think the prohibition of operation of certain
types of stores would he pra.ctical or equitable.
Q. I believe you testified to the various types of stores
now competing with each other f
A. That's right, I did.
Q. Does your state association still support the Sunday
closing law~
A. It does.
.
Q. Is there anything you care to say, in addition to what
you have already said, as to why your association does sup-port itf
A. We believe that the present Sunday closing law is
in the public interest, certainly in the interest of the great
majority of citizens of the Commonwealth of Virginia.. We
feel on the whole it is fair and equitable to the merchants who
are subject to its conditions and provisions. We
(II) Dep. feel the public today, through the increasing trend
7/15/60 towards night openings of stores during the regupage 30 ~ lar work week has abundant opportuntiy to buy all
types of merchandise that can in any reasonable
definition be considered non-necessities and we see no reason
for the employees of retail establishments being for.ced, event. ually, certainly, to work on Sundays whether they wish to do
so or not, in order to meet the competition of certain merehants who wish to gain certain advantages from Sunday
operation through the sale of non-neeessities on Sunday and
by that approach.
Q. One other question. Why did your committee recommend that the common day of rest be on Sunday rather than
some other day in the week~
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A. vVell, I would say that Sunday is the day in our state
that is most commonly observed as a day of rest, and we felt
that if any day were to be designated as such a day of rest,
it would cause less confusion and would be more desirable for
a larger proportion of our people to designate the day already
accepted as the day of rest.
Q. In this .connection, Mr. Sydnor, did you and did your
committee consider the recreational habits of the people?
A. Yes we did. We think ;recreational habits are
(II} Dep. important. I think Sunday is more widely con. 7/15/60 sidered day of recreational pursuits as well as a
page 31 ~ day of rest, so we considered from both standpoints it was most equitable that that day be designated.
Mr. Powell: I have no further questions at this time.
(II) Dep.
7/15/60
page 32 ~

CROSS EXAMINATION.

By Mr. Wickham:
Q. Mr. Sydnor, I believe you testified that you were the
chairman of the legislative committee of the State Retail
Merchants Association during the last session of the General
Assembly, and you also stated that Mr. Webster Rhoads, I
believe, was the vice chairman of that committee. Who
are the other members of your comm[tteee, Mr. Sydnor?
A. Mr. Richard F. Welton of Norfolk; Mr. James T.
Matthews of Richmond; Mr. John Shepherd of Roanoke-!
do not have the list with me but I will be glad to submit them
if you want them exactly.
Q. How many members were there?
A. Approximately thirteen or fourteen.
Q. You have mentioned three so far, I believe?
A. Yes.
Q. Welton, Matthews and Shepherd?
(II) Dep. A. Yes, and also E. H. Hirshburg of Arlington.
7/15/60 I would ra.ther submit the exact list of names, and
page 33 ~ so forth, if that is agreeable. I don't have that
with me.
Mr. Wickham: We would like to have that list if we could
Mr. Powell: All ri~ht.
·
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By Mr. Wickham:
Q. You mentioned lVIr. Matthews being on your committee.
I believe he also was identified as a representative of Sears
Roebuck in your previous testimony.
A. That is correct.
Q. Does Sears Roebuck stay open on Sundays, do you
know1
A. They do not in Richmond.
Q. They do not in Richmond!
A. I am not familiar with their practice in other parts of
the country.
Q. You mentioned Mr. Welton being on your committee.
What type of business is he in?
A. He operates a. department store with several branches
in the Norfolk and Portsmouth area.
Q. Would you say it is a. type of department store similar
to your operation 1
A. Yes.
Q. Does he stay open on Sunday?
(II) Dep.
A. No.
7/15/60
page 34 r Q. How about Mr. Shepherd, of Roanoke, another
member of your committee~ What type of business is he in?
A. He operates a. sporting goods and toy store, I believe.
Q. Does he stay open on Sunday?
A. Not to my knowledge.
Q. Do you know where his store is located in Roanoke?
A. I believe it is in the downtown business area. I am
not certain of that.
Q. Now you mentioned Mr. Webster Rhoads as being vice
chairman of your committee. What type of business is he
in~.

A. Department store business.
Q. Is his operation similar to yours?
A. It offers a. wider variety of merchandise and has larger
·stores, but the types of merchandise are similar.
Q. One of his stores is Miller & Rhoads in Richmond, I
believe?
A. That is correct.
Q. Does he have any branches?
A. Charlottesville, Roanoke and another branch
(II) Dep.
'7 /15/60 in Lynchburg.
page 35 ~ Q. Are his stores open on Sunday~
A. No.
Q. Being familiar with the retail business and operating
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department stores yourself, would you say that a department
store located in downtown Richmond would be able to stay
open on Sundays, from a financial standpoint~
A. Again, I would go to the fact that if all stores were open
in the downtown area on Sunday, a department store would
be just as able to operate as any other type of store. If a department store only were open in downtown Richmond, it
would depend on how the department store is operated-in
other words, if any special inducements were given to customers to shop on Sunday that were not given other days.
Q. But if you consider the normal operation like any other
day, would you feel it would be financially feasible for a large
depariment store in a downtown section of a large city to be
open on Sunday, in competition with stores in the suburban
areas?
A. I go back to what I said in the first place. If the downtown stores generally are open and if the depart(Il) Dep. ment stores as well as others give inducements to
7/15/60 the public to shop on Sundays that were not given
page 36 r on other days, they would go to a department
store as well as to any other store.
Q. I said, presuming they gave no more inducements than
they normally give on any normal week day, would it then be
financially feasible 1
A. I don't think they would be at a disadvantage on Sunday
operation, if that were the general practice, as compared to
any other type of store.
Q. Are you a member of the Richmond Retail Merchants
Association f
A. No, sir. I do . not operate any retail stores in Richmond so I would have no reason to be a member of that association.
Q. You mentioned a number of chain stores were members
of the state association. Is Peoples Drug Store a member
of that association 1
A. They are not.
Q. Are any drug stores members of that association?
A. Yes, there are.
Q. I believe you stated a great majority of the retail stores
are not qpen in the Richmond area on Sunday at the present
. time. What stores are open on Sundays, particu(Il) Dep. larly in the Richmond area.~
7/15/60
A. I would say mainly drug stores, delicatessens,
page 37 r smaller neighborhood grocery stores, filling stations, newsstands-! think they would be the main
categories that are presently open.
·
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Q. You mentioned delicatessen stores. Are you familiar
with the type of merchandise they sell~
A. Yes.
Q. Generally, what type do they sell~
A. I would say they sell food products that are, for the most
part, prepared and ready to serve without further cooking
or preparation, plus liquors of various kinds that are allowed to be sold outside the ABC stores, beer, wine, soft
drinks, and also bread and dairy products, ice cream and
things of that kind.
Q. I believe you also stated that while the greatest difficulty
concerning stores opening on Sunday was found in the Norfolk and Hampton Roads area and in northern Virginia, that
the trend has also been noticeable here in Richmond. Would
you plea-se tell us in more detail about this trend in Richmond
of more stores being open on Sunday~
A. Well, it is my ree.ollection that in the twenties and
thirties drug stores were not generally open in Richmond.
It is my recollection at that time the Retail Drug
(II) Dep. Association would make an arrangement whereby
7/15/60 the responsibility for keeping a drug store open in
page 38 ~ various sections of the city was rotated among the
various members and actually one drug store was
open one out of every ten or fifteen Sundays in the particular
neighborhood. Today it is my impression that all drug stores
are open, certainly the larger ones, and certainly the multiline drug stores are open every Sunday.
The opening that has occurred in recent years and has had
the widest effect from a competition standpoint on other types
of stores than the drug stores is the opening of the Standard
Drug Stores units in the suburban areas, offering a wide
variety of products not in the drug field and not in the food
field.
Q. And whieh .are in competition with the normal department store~
A. Yes.
Q. So an example of the trend you have talked about, you
might say that one example is the Standard Drug Store here
in Richmond~
A. Plus the stores operated by Peoples Drug. I think
Peoples opened their first drug store in Richmond either
just before or just after World War II. I know they had
not been operating in Richmond until around that time. Up
to that time, drug services in Richmond had been mainly
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operated by the independent neighborhood type
(II) Dep. stores. I think Peoples was the first large multi7/15/60 line unit operated in the City of Richmond.
page 39 ~ Q. In the last five years, what have you noticed
to make you think the trend is increasing to Sunday openings'
A. The operation of Peoples Drug Stores and of Standard
Drug Stores and the consequent opening of independent drug
stores that had not been opening prior to that time. There
has not been here the preponderance of opening of grocery
stores and super markets that we have had in the Norfolk
and Hampton Roads and Northern Virginia areas and actually
other parts of the State. There has been no opening here
to my knowledge of any soft good store as such.
Q. I believe you referred to a seven-day work week in
testifying concerning the need or purpose for the new Sunday
closing law. Do you know that some stores that operate on
Sunday are either dosed on Saturday or Monday'
A. To my personal knowledge, I don't know of any that
retmlain open on Sunday and close on another day of the
week.
Q. You say you don't know of any'
A. I don't know of any.
(II) Dep. Q. You are familiar with the new Sunday closing
7/15/60 law that is under discussion here, Mr. Sydnor?
page 40 ~ A. As much as any layman would be.
Q. I have a copy of this new law, if you care
to look at it. I want to ask you some questions concerning it
and that might be of some assistance to you. What stores, in
your opinion, will be closed on Sundays by this new law 7
A. Mr. "Wickham, I am not in a position from my own
knowledge to know what stores will be closed. The law does
not approach the question of closing or allowing to remain
open a store as such. I believe I covered that in my earlier
testimony. The law merely prohibits, through the definition
of what is not a nee.essity, the sale of certain types of merchandise. I am not in a position to know, other than the
department store field, what proportion of total items offered
is sufficiently identified under the terms of the prohibition
of this bill to prevent their operation. I know a department
store could not afford to remain open and be unable to sell
the items prohibited under this law.
Q. In other words, the exceptions listed in that law-that is
those items that are listed and are permitted of sale o~
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Sundays-would not be sufficient to keep your type of operation open7
(II) Dep. A. That's right. The things a department store
7/15/60 normally offers which it would be allowed to sell
page 41 ~ on Sunday would represent such a small proportion
of its total offering, it could not afford to remain
open on Sunday.
Q. I believe you have testified concerning the fact grocery
stores and super markets are open, particularly in the Norfolk area and the Northern Virginia area, and certain small
grocery stores are open in the Richmond area on Sundays.
Do you think they .c.ould afford to stay open on Sundays
under the new law7
·
A. I have no knowledge of small grocery stores. I have
been told that large super markets cannot afford to remain
open with the items prohibited 1.mder the law. I am not
familiar with the operating situation of small independent
grocery stores.
Q. Mr. Sydnor, I have before me what purports to be a copy
of an affidavit of E. B. Sydnor, Jr., and I believe you have a
copy of the same paper before you and have referred to it
during your testimony on direct examination. Is that correct7
A. I referred to it, yes.
Q. You are familiar with that affidavit 7
A. I wrote it.
Q. I notice in paragraph 17 of that affidavit, I
(II) Dep. believe you said that the new Sunday closing law
7/15/60 permits the sale of an overwhelming majority of
page 42 ~ all types of food. Is that correct 7
A. Ma.y I ask my counsel a question before
answering· 7
Mr. Powell: Say whatever you think. That's what we are
here for.
A. (Continuing) I didn't make that statement in answering your questions, as far as I am concerned. I am wondering
whether it is relevant to ask a question about that. I didn't
make that statement in my testimony.
Mr. Powell:

That is perfectly all right.

A. (Continuing) If you want to ask me do I think that, I
would say it is an open question on that.
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Mr. Wickham: I believe we will ask the reporter to reread
my question. I don't believe the witness understood it.
Note:
follows:

The last question was read by the reporter, as

(II) Dep.
7/15/60
page 43 ~

"Q. I notice in paragraph 17 of that affidavit, I
believe you said that the new Sunday closing law
permits the sale of an overwhelming majority of all types of
food. Is that correct Y''
Mr. Powell: I might say that the affidavit to which referis made is a draft. He hasn't read it into the evidence.
The reference to it is not complete, moreover. I suggest
counsel and the witness, if they are going to .refer to the
affidavit, use the words of the a.ffidavit.

By Mr. Wickham:
Q. The last sentence of paragraph 17 of the affidavit to
which I refer reads: ''On the other hand, the items not
expressly prohibited (and which remain subject to the general
rule of the statute with respect to works of necessity) include
an overwhelming majority of all types of food, "" "" "". '' And
so forthA. I would say, Mr. Wickham, that I would
(II) Dep. phrase the sentence, if I were going to give tes7 j15j60 timony on that particular point, that many types
page 44 ~ of food are not prohibited under the new law. I
am frankly not ali. expert on food merchandising.
Note: There followed an off-the-record discussion.
A. (Continuing) I would say many types of food are not
prohibited.
Q. That would be your testimony?
A. That is correct.
Q. Mr. Sydnor, what are the hours for your stores? I
know you operate quite a few. First, let me ask what are
the normal working hours?
A. Normal working hours would be from nine in the morning until five or five-thirty in the afternoon, with one or two
nights being open until nine p. m.
Q. That is six days a week?
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A. Six days a week.
Q. I believe you mentioned it was difficult to get employees
to work on Sunday. Do you find any difficulty in getting
employees to work six days a week and two nights a week?
A. In our stores, we do not require any employee to work
all those hours. We have a staggered system. In
(II) Dep. many of the stores they work forty hours, a five
7/15/60 day week; in others they work forty hours, a five
page 45 ~ and a half day week ; and in others five and a half
days, forty-five or forty-eight hours. We more or
less go along with the prevailing practice in the community
as to the hours and days they work.
Q. Isn't it a fact that the longer the hours and the more
days, the harder trouble you have obtaining employees?
A. I think that is a fair statement, but I think tha.t is true
in any business, not just the retail business. I think there is
today, on the part of the great majority of personnel interested in employment in the wage levels that are involved
here, a desire not to work on Sunday.
Q. And I believe you testified it would be very difficult to
get competent employees to work on Sunday. Is that correctV
A. That is correct.
Q. It would be difficult for you to get a number of these
employees to work on Sunday, wouldn't it, Mr. Sydnor?
A. That 'would be my idea in many of the comm111nities
where we are operating, particularly small communities.
Q. If you will refer to the new Sunday closing
(II) Dep. law, I would like to ask you a few questions con7/15/60 cerning the enumeration of the certain commodities
pag·e 46 ~ you will find in Section 18-329 as amended. For
example, sporting goods are first prohibited from
sale on Sunday. You testified, I believe, that your committee
or the association as a whole recognized the need for recreation on Sunday. I was wondering why you permitted only the
sale or rental of boating- and fishing- paraphernalia and
equipment on Sunday and no other items connected with
sporting- g-oods. Do you remember the purpose that your comnlittee had in mind when this was being considered?
A. It is my understanding that that particular provision
does not apply only to bathing and boating and fishing
paraphernalia since the latter part of the wording- in that
pararrraph as as follows: '' * • • and sales and rentals on the
premises where sporting- or recreational facilities or athletic
eYents are located." There is no restriction on the types of

/

Ro-bert L.:M:andell v. T. Gray Haddon

95

Eugene B. Sydnor, Jr.
athletic events or recreational facilities. Not being a lawyer,
I feel at a little disadvantage here, but my interpretation

would be that exclusion does not apply only to fi,shing and
boating.
Q. You mean the exception?
A. Yes.
(II) Dep.
Q. Does not apply to boating and fishing
7/15/60 paraphernalia only? For example, you are famipage 47 ~ liar with Mr. Pinder's store between 9th and lOth
on Main? Could he operate on Sunday?
A. I don't know.
Q. What .could he sell on Sunday?
A. He could sell bathing, boating and fishing paraphernalia
and equipment, according to my understanding of this.
Q. He couldn't sell a tennis racquet?
A. Not according to my understanding of this.
Q. He couldn't sell golf balls or golf equipment?
A. Not according to my understanding of it.
Q. Mr. Sydnor, you are a member of the Country Club of
Virginia?
A. That is correct.
Q. Have you been on the board of that Club¥
A. Yes, sir.
Q. Are you familiar generally with the workings of that
Club?
A. Yes, sir.
(II) Dep. Q. Do they have a golf shop there?
A. That is correct.
7;15/60
page 48 ~ Q. Do they have a tennis shop?
A. That is correct.
Q. What is sold in the golf shop?
A. Golf equipment of various kinds.
Q. What is sold in the tennis shop?
A. Same thing in the tennis shop-tennis equipment of
various kinds.
Q. Golf balls and tennis balls and tennis racquets and
golf clubs?

A. Yes.
Q. Golf shoes and tennis shoes f
A. That is correct.
Q. Tennis pants and golf pants f
A. That is correct.
Q. Tennis shirts and golf shirts?
A. Yes, sir;
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Q. Could they sell those articles on Sunday under this
law?
A. It is my understanding they could.
Q. But Mr. Pender's store between 9th and lOth on Main
could not?
A. That is my understanding. I would like to say that the
exclusion there applies not only to private clubs.
(IT) Dep. It would apply to the sale of an item at the
7/15/60 YMCA, for example, if you wanted to buy there a
page 49 ~ handball or some other type of sporting equipment
sold at the YMCA for use in a.htletia events conducted in the premises, it would apply to the same type of
items you refer.red to there in a private club, that might be
offered for sale in the shop of a public golf course. There is
no restriction only to private institutions or clubs.
Q. Under this particular part of the law, would Peoples
Drug Store be able to sell a golf ball on Sunday 7
A. They would not.
. Q. Being in the .retail business for a number of years, Mr.
Sydnor, I would like your opinion on the question of whether
or not a store similar to Peoples Drug Store or Standard
Drug Store we have mentioned heretofore, would be able to
stay open on Sunday in view of this new Sunday closing
law¥
A. I have no idea as to their ability to stay open. The
only thing I know is that here in Richmond on the two Sundays that have taken place since the 27th of June when this
· law became effective, I believe all Peoples Drug Stores have
remained open and the Standard Drug Store units have remained open.
(II) Dep. Q. Did your legislative committee, when it listed
7jl5j60 toys as being prohibited of sale on Sundays and
page 50 ~ then made an exception as to novelties and souvenirs, have in mind the tourist trade in Virginia Y
A. I believe that was our consideration.
Q. Well, did you give any consideration to those people
who work on Sunday to sell those items to tourists Y
.A. What we have attempted to do, or what we attempted
through our attorneys and through the !members of the legislature who sponsored this act, was to define more clearly
than had been the case heretofore what is a work of necessity
or charity. That was our purpose in this draft and in the
bill as it was finally passed by the legislature.
Q. Do you believe that the sale of novelties and souvenirs
is a work of necessity?
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A. I would say that it is, strictly speaking, not a work of
necessity. I would also say that many of the other items
which are allowed to be sold possibly may not be necessities
of life. However, also considering as we did the fact that
certain recreational practices and customs ha:ve become very
prevalent with our people, we did not feel it was desirable
to attempt to prohibit the sale of certain items that were
connected with common recreational customs and
(II) Dep. practices.
7/15/60
Q. I notice that the new law provides that Seepage 51 r tion 18-329, as amended, which prohibits the sale
of certain enumerated items, added that the section
would not apply to the sale of newspapers or magazines on
Sunday. I see no exception as to books. I wonder if your
cornmittee in considering that had some reason for excepting
newspapers and magazines but prohibiting the sale of books
on Sunday?
A. Where is that?
Q. In the last sentence, Mr. Sydnor, at the end of Section
18-329, it says: "This Section shall not apply to * * * "certain businesses.
A. I see.
Q. ''Nor to the publication and distribution and sale of
newspapers and magazines.''
A. It was our impression there should be no possible confusion to as to the fact of the press being allowed to operate
and disseminate news, if they felt it desirable, on Sunday..
Q. How about magazines?
A. Same reason.
Q. Now this law makes no mention of radio stations and
TV stations and yet expressly permits the sale of newspapers
and magazines?
·
(II) Dep.
A. The present law does not change, according
7 jl5j60 to my understanding, any right and privilege for
page 52 r any type of business. which was not specifically
enume.rated here wh1ch that business or retail
operation had prior to the enactment of tbis law. If radio
and TV stations were not considered works of necessity prior
to the enactment of the new Sunday closing law, they are
presumably still in that ,category.
Mr. Powell: Mr. 'Wickham, the line of questionin()' which
you are pursuing entails mostly questions of law,0 in mv
opinion, and I think we 1vould object to a great maioritv of
these questions when we get before the court. The ~nly
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comment I make at this point is I don't recall any reference
to books in this law. There is reference to a vast quantity
of commodities and activities of aU kinds that would still be
covered by the first sentence of the law that deals with what
may be deemed to be a work of necessity or charity. There
is an express exclusion as to newspapers and
(II) Dep. magazines, but no mention whatsoever of books, as
7/15 j60 I recall.
page 53 ~ Mr. Wickham: That is correct.
Mr. Powell: vVe would not agree with your
statement books are prohibited.
Mr. Wickham : I did not make that statement. I asked
the question of the witness.
Mr. Powell: I am sorry. I misunderstood you.
Mr. Wickham: It seems to me the witness on direct examination was testifying to the various laws and so forth, so I
am just taking my cue from direct examination for this
particular part.
By Mr. Wickham:
Q. I believe, Mr. Sydnor, you testified that there ·were
approximately 160 thousand employees of retail stores in
Virginia.?
A. I said, I believe, that those figures were supplied by
the Virginia State Chamber of Commerce, which I believe
to be reliable. I don't know that.
Q. I said approximately?
(II) Dep.
A. Yes.
7/15/60
page 54~ Q. Did your committee take into consideration
how many employees would be affected by this
la:w?
A. I would say that we took it into consideration, from the
standpoint that we believe that unless the trend towards
Sunday operation, which ·we believe to be increasing, is
checked, the great majority of those 160 thousand employees
will be eventually affected.
Q. Did your committee consider in relationship to the new
law exactly how effective it ·would be in so far as procuring
a rest for these 160 thousand retail employees?
A. We are of the opinion and we hopeQ. I didn't ask you for your opinion, Mr. Sydnor. Did you
take it into consideration? ·That is my question.
A. Yes, we took it into consideration.
Q. What were your conclusions on that?
A. We are of the opinion that the amended Sunday closing
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law will make it possible for the employees of the great
majority of retail businesses in Virginia not to be required
to work in the stores on Sundays.
Q. How many of these 160 thousand odd employees were
working on Sunday pridr to the enactment of this
(II) Dep. new law?
A. I don't have any idea.
7/15/60
page 55 ~ Q. Could you guess T
A. No.
Q. Have you made a very extensive study of this matter,
Mr. Sydnor?
A. As far as taking any survey of the number of employees
actually in retail stores open on Sunday today, no, we did
not.
Q. Did the Retail Merchants Association make a report
concerning the various stores open in Virginia today on
Sunday?
A. Our association will present a witness who will testify
directly on that subject and I would rather you hear his testi- ·
mony directly. As I say, our overriding concern in the matter
is not the number of employees who are presently being
forced to work on Sunday because of the ineffectiveness of the
old law, but concern for the fact that that number of employees will steadily and rapidly increase if that law is not made
more effective.
·
Q. One more question. A few minutes ago we were talking
about the sale ·of sporting equipment and particularly the
sale of tennis balls in the tennis shop at the Country Club
of Virginia and you went on to state, properly so,
(II) Dep. that the law permitted the sale of such sporting
7/15/60 goods on the premises where the recreation was
page 56 ~ being carried on. You .are familiar with the City
·
of Richmond, having been a Senator from the City
of Richmond, and a retail merchant here for sometime. Do
you know of any place in the City of Richmond, outside of a
private club, where you can buy tennis balls on Sunday-any
recreational area T
A. It is my recollection you can buy them at the Byrd
P.ark tennis courts.· There is a building there where. there is a
shower room and so forth, and I believe tennis ba.Ils are for
sale there.
Q. They are?
A. It is my recollection they are.
Q. But you don't know?
.
A. I say, that is my recollection. The. last time I played
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there on Sunday, it is my recollec ion halls were available
for sale. That is opinion-not a fac . I would like to mention
in addition to p.rivate clubs and the ype of place I mentioned
earlier that can sell sporting eq pment, such commercial
operations as bowling alleys can ell equipment related to
their activity carried on on their remises.
(II) Dep.
7j15j60
page 57~

RE-DIRECT EXAM NATION.

By Mr. Powell:
Q. Mr. Wickham's question to you about the Country Club
of Virginia implied, at least to me, that there may not be any
othe.r clubs in the Richmond area. Are there, in fact, a
number of clubs with tennis and golf facilities in the Richmond area?
A. To my knowledge, there are five other country clubs,
a.t least.
Q. Mr. Sydnor, in view of all the questions asked you about
the exception in the new law with respect to the sale of sporting goods equipment on the premises where the sporting event
or activities take place, I would like to ask you whether, in
view of the recreation habits of the great majority of our
people, you consider the exclusion or drawing of the line in the
statute between sales on such premises, on the one hand, and
sales in outside stores not connected with or related to the
premises, on the other hand, is reasonable?
A. In my opinion, it would be, because actually
(II) Dep. in the sale of those items by establishments which
7/15/60 are going to be open anyway on Sunday, you are
page 58 ~ not forcing any additional employees to work.
Q. Those employees will, for the most part, be
there anyway~
A. That is correct.
Q. And the people who will be taking part in sports activities, bowling alleys and clubs and baseball parks and the like,
will they or will they not more likely need these items of
sporting goods on the premises than they would downtown
or in the shopping centers or other areas 1
A. Well, I would say at the present time there is more or a
practice commonly observed for that equipment to be bought
on the premises b:y those who happen to use those facilities
than in the case of those who do not use those facilities.
Q. Mr. ·wid\:ham asked a question with respect to the
Standard and Peoples Drug Stores and the types of other
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stores with which they compete. I think you said, in response
to his question, that they did compete with department stores
in the soft goods and hard goods lines which these super drug
stores now sell. Is that correct 1
A. That is correct.
(II) Dep.
Q. Do they also compete with the variety stores,
7/15/60 such as Woolworth's, Learner's, Murphey's and
page 59 ~ the like, which sell a wide variety of hard and soft
goods1
A. In my opinion, they do.
Q. Do they,. indeed, compete with all the miscellaneous
stores which sell broad lines of miscellaneous hard and soft
goods?
A. In my opinion, they do.
Q. Do you recall when the large Standard Drug Store
was erected which is between Cary and Main Streets, is it,
in the West End¥
A. Thompson and Main, I believe. I believe it was in the
past five years but my memory is not too clear on that.
Q. Have you ever been in that store¥
A. Yes I have.
Q. On Sunday afternoon 1
A ..On Sunday afternoon. And, I might add, on Sunday
mo.rmng.
Q. Would you describe it generally¥
A. It is a first floor and basement store, I would say approximately 150 feet deep and 100 feet wide. On the g·round
floor they have a soda fountain, newsstand, a section selling
drugs-a small section, I would say, selling drugs
(II) Dep. and related items-another section selling soft
7/15/60 drinks, beer, wine, garden supplies, school supplies,
page 60 ~ stationery-what we call small traffic appliances.
In the basement floor, they sell quite a wide
variety of men's, women's and children's wearing apparel,
furniture, birds, bird food and supplies-and toys at certain
times of the year.
Q. They have a. fairly broad line of h~rd goods of all types?
A. I would say they do not car.ry maJor appliances but thev
carry all the traffic appliances-housewares, glass and china
items, cutlery, cooking utensils-small units in the hard
goods field.
Q. What type of furniture do they carry?
A. Lawn furniture.
Q. Summer furniture.
A. Porch furniture-summet furniture.
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RE-CROSS EXAMINATION.
By Mr. Wickham:
Q. Mr. Sydnor, now that we are in the Standard Drug
Store on Sunday, are there very many people in there on
Sunday?
(II) Dep. A. I would say, on the occasions I have visited
7/15/60 the store, the crowd has varied. I would say on
page 61 ~ certain occasions I have been there on Sunday
afternoon they have had quite a large crowd, yes.
On other occasions, when I have been there on Sunday, they
have had very few people.
Q. I believe earlier in your testimony you w~re describing
the various different types of stores we have today and you
mentioned the cut-rate drug store, I think, and then in more
detail you mentioned Peoples Drug Store and Standard Drug
Store. I would like to ask your opinion of whether you be.lieve-or you might know of your own knowledge-that you
can get a can of tennis balls at the Standard Drug Store
more cheaply than you can buy one at the various clubs or
other recreational places that sell such an item1
A. I have never purchased any tennis balls from Standard
Drug. I have no knowledge.
Q. I am asking your opinion as a retail merchant now.
A. I really have no knowledge. All I can say in that
general field, without applying it to the case of the tennis
balls, is the fact that when there was a proposal before the
legislature for a price-fixing law to be passed by the legislature, the Standard Drug Company's attorney
(II) Dep. appeared before the legislature in opposition to
7/15/60 that proposal. I wol'lld assume they represent
page 62 ~ to the public, at any rate, that they sell at lower
.rates than the other stores-some items, at any
rate.
Q. You are generally familiar with that type of operation1
A. I would say they g-ive the impression, through advertisement and other media, they at least sell certain items at
lower prices than other stores do.
Further this deponent saith not.
Signature waived .
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(Ill) Dep.
7j21j60
page 3 ~ Mr. Powell: It is understood and agreed between
counsel that the right is reserved to counsel for
the complainants to object and except before the court to
any and all testimony taken in these depositions. and in light
of that understanding, objections and exceptions will not be
made during the course of the depositions.
Counsel for the defendants reserves the same right with
respect to questions which may be asked of the witnesses
by counsel for the complainants.
It is understood that reference to the "new Sunday
closing law" means the Sunday closing law which was
enacted by the General Assembly at the 1960 Session .and purported to become effective on June 27, 1960 (Chapter 267
of the Acts of Assembly); and reference to the "old Sunday
closing law'' by the witness, unless otherwise indicated, is
to the Sunday closing law as it existed on the books of
Virginia prior to 1960.
(III) Dep.
7/21/60
page 4 ~

HER-MAN L. LUKHARD,
a witness of lawful age, after being duly sworn,
deposed and said as follows:
DIRECT EXAMINATION.
By Mr. Horsley:
Q. Please state your name and residence.
A. Herman L. Lukhard, Route 1, Tunstall.
Q. And your occupation, Mr. Lukhard ¥
A. Retail food stores.
Q. How long have you been in the retail food store business~

A. About thirty-nine years.
Q. Do you operate stores in Richmond and the surrounding area¥
A. I have two in Richmond proper and three. in Henrico
County-making five in the metropolitan area. Q. What are the locations of the stores~
A. I have one at Lakeside A venue at Dumbarton Road;
1229 Bellevue Avenue; 7210 Grove Avenue; Ridge and Three-
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Chopt Road; and Forest Avenue and Ridge
(III) Dep. Road.
7/21/60
Q. What types of merchandise do your stores
page 5 ~ carry Y
A. Groceries, fresh meats and produce, seafood and poultry-general line of groceries.
Q. Are your stores affiliated with any trade organizations?
A. Yes. We are members of the Richmond Independent
F·ood Dealers Association, the Virginia Food Dealers Association, and NARGUS, the national retail food dealers
association.
Q. What are your normal business hours. for your stores Y
A. Eight a. m. to six-thirty p. m., on Monday, Tuesday and
Wednesday; on Thursday and Friday, eight a. m. to eightthirty p. m., and on Saturday from eight a. m. to six-thirty
p.m.
Q. How many employees do you have in your stores?
A. We have an average of sixty full time e~mployees and
fifteen to twenty part time employees, depending on the
season, vacations, and so forth.
Q. How many of your full time employees are engaged
in the preparation, processing, handling and sale of meats,
poultry and seafood?
A. I would say about forty per cent of them.
(III) Dep. Q. Could you give us the number?
A. Oh, about twenty-five, I would· say.
7/21/60
Q. How many of your full time employees are
page 6 ~
engaged in the preparation and processing and
handling and sale of farm produce?
A. About ten.
Q. Ten employees or ten per .cent f
A. Ten employees. It will vary, of course. It would run
from ten to fifteen. It depends on what time of day it is
and whether the produce case has been set up and so forth.
Some will work on produce two hours in the morning until it
is set up, and then go to other duties, such as stocking shelves
and so forth.
Q. What do you, as a retail grocer, consider to be in the
a.rea of produce Y
A. In my thinking and in our stores, it would be fresh
fruits and vegetables, irish potatoes, lemons, onions, and so
forth.
Q. What distinction would you make between that type
of produce and other types of produce such as eggs or milk?
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A. We consider eggs and milk and cheese and so forth as
dairy products. They are handled in the dairy department.
Q. Is this situation generally true 1
(TII) Dep. A. I think that is generally true in the food
7 j2lj60
field, yes.
page 7 ~
Q. Why is so much labor required in the handling of meats and farm produce?
A. All meat comes in in carcass lots and has to be broken
down and trimmed, prepared, gTound, wrapped, priced, and
so forth. The same thing is true in produce. It has to be
trimmed and made to appeal to the eye when the customer
comes in a.nd therefore it takes some work. Canned food
and dairy products are already prepared, so all you have to do
is put a price on them and put them on the shelf.
Q. What percentage of your g.ross sales is represented by
sales of meat?
A. We ha:ve an unusually high percentage of meat sales.
I would say between thirty-five and thirty-six per cent.
Q. What do you understand to be the general average in the
City of Richmond from the sale of meats?
A. The general average, I believe, is. around twenty-five
per cent.
Q. What percentage of your gross sales is represented by
sales of produce?
A. They will run around eight to ten per cent-depending
on the store and the location.
Q. How does that compare with the general
(III) Dep. average in Richmond?
7/21/60
A. With the general average? I would say
page 8 ~ that is about nor:mal. We do have some that are
doing an unusually good job on produce and might
rnn twelve or thirteen per cent.
Q. Do you operate any of your stores on Sunday?
A. No.
Q. Why not?
A. Well, tha.t is the natural day a person should have for
rest and recreation. It would be my hope we would never
have to operate on Sunday, but say what you please, we are
slaves of economics, and if too many competitors are open
on Sunday, we will be forced to do it, whethe.r we like it or
not.
Q. Can you estimate approximately how many retail food
stores are open in Richmond on Sunday today?
A. It is my understanding it runs between ten and twenty
per cent, retail stores.
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Q. Today?
A. Yes.
Q. Do any of the large food store -large chain storesin Richmond open presently on Sunda 1
A. Not to my knowledge, no.
Q. Do you know of any lace in Virginia where
(III) Dep. the food stores generally are open f
7j21j60
A. The last time I was own at Norfolk, quite
page 9 ~ a few of them were open. I understand Colonial
Stores since this law bee me effective closed up
on Sunday, but prior to that time a g od many of them ·were
opening in Norfolk on Sunday.
Q. Do you think from the trend evid nt in Norfolk-do you
consider that the.re is a trend in the State·~
A. Well, it could develop into a tre d. I would put it that
way. I am confident, if any of the la ger stores in the, City
of Richmond started opening, it woul develop a trend here.
There are too many of the small ones o en. I believe it would
develop a trend here to force us to op n on Sunday.
Q. Yon would be forced to open on Sunday 1
A. Yes. I wouldn't like it, but if on start losing sales
you have to.
Q. Do you think there is any real ne essity for food stores
to be open on Sunday1
A. I do not-with modern refriger ion and with modern
canned foods and ready prepared foods I see no necessity for
anyone staying open on Sunday.
Q. Do you think that if the law proh'bits the sale of meats
and farm produce that this ould be or would not
(III) Dep. be an effective way to cl se grocery stores on
7j21j60
Sunday1
page 10 ~
A. In my opinion it wo ld. It would be impossible for me to operate a store and not keep
all the departments open. If I coul n 't sell fresh meats
or fresh produce, I don't see how we c uld afford to operate
on Sunday.
Q. And you are in favo.r of a Sunda closing law?
A. Positively.
Q. Mr. Lukhard, the complainants in his suit claim to represent themselves and others similarly ituated and that they
fairly represent a substantial number of retail food merchants
in the City of Richmond. Do you consider this to be true~
A. Well, we come to a definition of what ·a substantial number is. If it means the majority of the food businesses in the
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City of Richmond, I would say no. I think they are a very
small minority.
Q. To clarify that answer a little bit, sir, do you consider
that a very small minority want to stay open or do you
consider that a greater· numiber of the stores would want
to open on Sunday?
A. No. I think a small minority want to stay open.
Q. For what reason do you think they want to
(Ill) Dep. stay open?
7 j21j60
A. Frankly, I think it is for competitive reapage 11 ~ sons. It is a mighty easy time to do business,
when the other stores are closed. I can't see
why it could be anything else but for competition's sake.
CROSS EXAMINATION.
By Mr. 'Vickham:
Q. Mr. Lukhard, you mentioned that this small number of
stores want to stay open on Sunday for competitive reasons.
By the same token, you want them closed for competitive
reasons. Isn't that correct?
· A. When you boil it right down, I guess you could say it
is for competitive reasons. I am afraid of their developing a
trend here where it would force all of us to stay open. These
openings have a chain reaction.
Q. You stated it was your understanding or· opinion that
between ten and twenty per cent of the retail stores in Richmond stay open on Sunday-retail grocery stores T
A. Yes.
·
(ill) Dep.
Q. How long have this type of stores been
7/21/60
operating on Sunday?
page 12 ~
A. Oh, I think over the years they have been
operating. There may be a few more in recent
months or years. I don't know-but I think they historically
have operated on Sunday.
RE-DIRECT EXAMINATION.
By Mr. Horsley:
Q. Mr. Lukhard, do you. feel you have to open your store
now and compete with those stores that are presently
open?
·
A. Well, no. Frankly, none of those stores that remain
open, with the exception of one on West Broad Street, would
be anywhere near our stores.
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Q. You are not worried about competing, if you did open
on SundayY
A. Oh, no. We compete for six days a week. I don't see
why I would be worried about competition on Sunday, if I
were open. Of course not.
(III) Dep. Q. Do you feel that today you can operate
7j2lj60
profitably on Sunday, if you desired to open on
page 13 ~ Sunday'
.A. Frankly, I don't know. I am so bitterly
opposed to opening on Sunday that I never even considered
it. I would probably have to conside.r it if the larger .chains
and larger independents started opening on Sunday, but
frankly up to this point I had not even considered opening
on Sunday and I won't open unless driven to it. If I can I
will stick to my convictions and remain closed and if the
competition gets too keen I may have to close up permanently,
and I realize I may have to change my mind, if the trend
starts to develop and the chains open on Sunday, whether I
like it or not I will be driven to it
Q. And you are not afraid to open your store on Sunday,
if everybody else opens on Sunday?
A. You mean from a competition standpoint? No, indeed.
RE-CROSS EXAMINATION.
Bv Mr. Wickham:
·
Q. Do you know in this area of any chain
(III) Dep. groceries threatening to open up on Sunday?
7j2lj60
A. That have threatened toT No, I do not.
Q. Either before the passage of this new amendpage 14 ~
ment to the Sunday closing law or after?
-A. No. The only thing I am kind of bothered that might
set the .chain reaction off-if I can answer these questions in
my own wo.rds-I suppose it is all right for me to use my
own words-the only thing that kind of bothers me is this
new outfit coming on West Broad Street at Staples Mills
Road. I think throughout the country they are open on
Sunday and I think of they came in and started opening on
Sunday you would set this chain reaction off and I am afraid
the rest of the chains would follow suit. It is this big supermarket that is supposed to be coming at Staples Mills RoadI have forgotten the name of it.
Q. Is it under constmction?
A. Yes.
Q. And it is a grocery store?
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A. It is everything combined-grocery store, hardware
store, department store-the whole works under one roof.
Of course, if they remain open on Sunday, the big chains are
going to start opening because they are not going to take it
lying down and I am afraid if that happens little Lukhard 's
Markets will have to get in line.
(ITI) Dep. Q. Is that because you are afraid they will take
the business away from you Y
7j21j60
page 15 ~
A. I guess anybody hates to admit they are
afraid. I don't think I rum afraid-no.
Q. All right-we won't use the word "afraid.''
A. Let's not use that word. Over the years we haven't
been af.raid of anyone, but if the other chains open on Sunday
which have locations adjacent to mine, of course, we will be
forced to open on Sunday.
I might put it this way-I know of a group that visited
Norfolk a few years ago a~king them to close on Sunday-to
keep it. among the merchants themselves to close on Sundayand I think three of the five of this group bought something
before they came out of the store. · That'·s the way our people
are. If the store is open and they need a head of lettuce or a
porterhouse steak they will pick it up, but they don't need it,
but if it is convenient they will buy it. Of cou.rse, if too
many of them start doing it-that's it.
RE-DIRECT EXAMINATION.
(III) Dep. By Mr. Horsley:
7/21/60
Q. I might ask one more question. Did a reppage 16 ~ resentative of your store appear before the
General Assembly or the Senate Committee in
support of this law?
A. Yes-Mr. Archie Berkley, ou.r attorney. I couldn't get
there at the time so I had Archie go down there.
Further this deponent saith not.
Signature waived.
Note : There followed a brief recess.
(III) Dep.
7/21/60
page 17 ~

JAMES T. MATTHE·WS,
a witness of lawful age, after being duly sworn
deposed and said as follows:
'

,.

!
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DIRECT EXAMINATION.
By Mr. Powell:
Q. Please state your name and residence.
A. J.ames T. Matthews, 202 Gun Club Road, Richmond,
Virginia.
Q. What is your occupation, Mr. Matthews Y
A. Group Manager of Sears, Roebuck and Company.
Q. What does that mean, Mr. Matthews Y
A. I have charge of the Sears stores in the Richmond
metropolitan area.
Q. Where is that store located'
A. It is located at 1700 Broad, and we have another store
at South Side Plaza Shopping Center, and we also have one
in Petersburg.
· · ·
' Q. Are all three of those stores under your
(III) Dep. management and supervision Y
7/21/60!
A. Yes.
.
page •18 ~
Q. How long have you been with Sears Y
A. Twenty-nine years.
Q. How long have you been in Richmond?
A. Six years.
. . .
· Q..Where were you before you came to Richmond? ·
A. I was in Atlanta.
·
· · ·.
Q. Are you connected with the Virginia. Retail Merchants
Association, Mr. Matthews Y
A. Yes I am.
Q. In what capacity?
A. I am first vice-president.
Q. Is Sears a member of that association?
A; Yes it is.
Q. Do you have any connection with the Richmond Retail
Merchants Association?
A. Yes. I am a member of the board of directors of the
Richmond association.
Q. Is Sears a member of it?
A. Yes.
Q. Did you testify beforE' the Courts of Justice Committee
of the Senate of the General Assembly of Virginia?
A. Yes I did.
.
(III) Dep. Q. In connection with the amended so-called
7/21/60
Sunday closing law?
page 19 }A. Yes.
·
.
Q. And you know that that law is involved in
the litigation in this case?
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A. Yes.
Q. Mr. Matthews, how many Sears stores are there in
Virginia?
_
_
A. We have thirteen stores in Virginia and several additional mail order offices.
Q. Do you recall approximately how many employees you
have within the State~
A. No, I am sorry but I do not ..
Q. How many do you have in Richmond?
A. We have about eight ~undred in Richmond.
Q. Where are the Sears. stores located for the most part
with relationship to whether. they are downtown or suburban
or peripheral or how would you characterize where they are
located?
A. I would say most of our newer stores in the postwar
period have been located in the suburban areas.
Q. In the State of Virginia where are most of
(III) Dep. your stores located~
7/21/60
A. Probably two-thirds of them are suburban
page 20 r type stores and one-third of them are downtown.
Q. Does Sears operate on Sunday in Virginia,
Mr. Matthews?
A. No we do not.
Q. Does Sears have a policy with respect to Sunday opening~

A. Yes. It is a national policy that no unit of the company
is to be open on Sunday?
Q. What is the basis for this policy that Sears has adopted
with respe.c.t to remaining closed on Sunday?
A. Well, I believe it is fundamental that ce.rtainly all of
our people should have a minimum of one day of rest and
relaxation and the opportunity to attend church if they desire
and opportunity for mental and spiritual refreshment.
Q. Wha.t is the normal work week for Sears employees?
A. Forty hours a week, five days a. week.
Q. And what hours is Sears now normally open-what days
and what hours?
A. We are open three nights a week. Our hours are nine
o'clock in the morning opening on Mondays and
(III) Dep. Thursdays and Fridays, with nine o'clock closing.
The other da.ys of the week, which would be
7121/60
page 21 ( Tuesday, Wednesday and Saturday, we are open
from nine to five-thirty. That is in the Broad
Street store.
In the case of the Plaza store, it is open from nine to nine,
five days a week. On Saturdays, it is open from nine to six.
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Q. That is, the South Side Plaza Shopping Center~
A. In the Shopping Center-right.
Q. If you had to open on Sunday, you would have to work
your employees on that day, would you not, Mr. Matthews~
A. Yes, indeed.
Q. ·what effect in your opinion would that have on the
welfare of your employees~
A. Well, I think it would be completely disastrous. That is
the only day of the week they have to enjoy their families.
\Vhile they do have a day off every week, nevertheless on that
day off other members of the family might be working, so
it is really the ·only opportunity they have for family life,
as well as to do all the other things that have been customary
on Sunday for many, many years for the majority of our
employees, such as attending church services and various
recreational activities.
(III) Dep. Q. When you are operating six days a week
7 j21j60
and working your employees five days a week,
page 22 r are you required to have some sort of staggered
system~

A. Yes, we have to have a staggered system. We also have
a company rule that p.revents us from working any employee
over eight hours in any one day unless we pay them time and
a half. If we work them on Sunday-in the case of an emergency or if something· should happen and there was an
emergency-there would be double time on that. That is a
company rule-not required by any law. I think that is imposed because the company feels that if, in the case of emergency, if we should make them work, we are really taking
something away from the employee.
We have a few service people that !might get called out on
Sunday on an emergency service call. We not only pay them
double time but pay them for a minimum of four hours, if
it takes them only thirty minutes to do the job.
Q. Mr. Matthews, both in your capacity as a retail executive and as an officer of the Virginia State Retail Merchants
Association, will you state whether you have observed any
trend towards increased Sunday retail merchandise activity
in Virginia in recent years ?
A. Yes, I think there has been a marked in(III) Dep. crease in retail activity on Sunday in Virginia in
recent years.
7/21/60
page 23 r
Q. Would you give us some indication of the
areas in the state -where this trend has been most
evident~

A. Well, I think the Tidewater area has been the worst

Robert L. :Jiandell v. T. Gray Haddon

113

J arnes T. Matthews.

offender, but also in Northern Virginia. There have been
quite a few places there opening on Sunday. vVe are also
having it-we haven't escaped it even in Richmond. I was
very much interested in talking with some of the members
of the Virginia Retail Merchants .Association from small
towns throughout the state where a few places haven't been
affected yet, but many of them report their activity is stepping up all the time and there seems to be as much concern in
the small towns as there is in the large towns.
Q. You spoke of the Tidewater area. In your thinking,
what does that area embrace generally 1
.A. I was thinking largely of the Norfolk, Newpo;rt News
and Hampton area.
Q. The Norfolk metropolitan area 1
.A. The Norfolk metropolitan area-right.
Q. Does Sears have stores in that area 1
.A. Yes. We have a large store in Norfolk. We have a
very large store in Newport News, and a medium
(III) Dep. size store in Portsmouth.
7/21/60
Q. Did I understand from your testimony that
page 24 ~ you said there was also evidence of this trend in
the Richmond area~
.A. Yes. We have had many discussions of it at our board
meetings of our Ri.chmond Retail Merchants .Association and
our members report the.re is considerably stepped-up activity
in the last several years-grocery stores, so-called drug
stores, which are junior department stores now. There are
quite a few of those added in the city and also additional
space added that in my opinion would not have been added
had it not been for the fact that thev were able to do business
on Sunday when most of the people were closed.
Q. Do grocery stores confine their selling to food and
related products or not, :i\I.r. Matthe·ws ~
.A. Well, the supermarkets are certainly getting into practically all lines of merchandise that formerly were sold by
department stores. There is hardly any restriction, other
than major appliances and even some of the supermarkets are
selling those.
·
Q. Is that policy true with respect to the larger drug stores
and drug chains ?
.A. Yes it is.
Q. Has this broadening of the product lines of
(III) Dep. various types of stores affected, one way or the
7/21/60
other, this trend towards Sunday selling which
page 25 ~ you mentioned?
·
.A. I think perhaps it has because certainly I
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don't believe those places would do nearly as well on those
lines of merchandise except that they can operate when most
of the other stores are closed.
Q. Mr. Matthews, what will Sears do if this trend towards
Sunday selling continues rmchecked by law?
A. Well, of course I can't speak for the officers of the company, but I would say that Sears would try to avoid at all
costs ever opening on Sunday, but if we are forced to do so
by competition, we would probably have no choice.
Q. Do you think Sears would be able to compete successfully
on Sunday?
A. Certainly we would, just as we compete six other days o.f
the week.
Q. Suppose Sears would open now on Sunday-what do you
think would be. the immediate consequences?
A. Well, if the majority of the other stores stayed closed,
we would probably have a twenty-five to thirty per cent
increase.
.
(III) Dep. Q. What would happen if all of your competi7j21j60
tors followed suit and you had substantially all
page 26 ~ of the retail merchants open on Sunday? Who
·
would benefit?
A. The answer there is obvious that we would just be
spreading over seven days what we normally get in six and
certainly there would be no benefit to us or to anyone else.
Q. Would the public benefit?
.
A. No, I don't think the public would benefit because your
cost of operation would be higher; quite possibly some of the·
services furnished by the City would be considerably higher,
such as maintenance of streets and things of that type, cleaning up and so forth-! think the public would have to pay the
bill. But the important thing, I think, far above increased
costs of goods, would be the destroying of our family life and
when we have destroyed that, we have destroyed everything.
Q. Mr. Matthews, in your opinion, is it feasible to check.
this trend towards Sunday opening by voluntary means, that
is, without the aid of au effective Sunday closing· law?
A. No, I am confident it is not possible to do that without
the aid of a Sunday closing law.
Q. Has there been any effort made by the merchants associations to promote voluntary compliance with
(III) Dep. Sunday closings f
7/21/60
A. Oh, yes. I think all of o-qr merchants aspage 27 ~ sociations have ·from time to time passed resolutions deploring the trend towards Sunday selling
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and have urged their members to not sell on Sunday. Certaicly they have had some results but not nearly as effective
as it probably should be.
Q. Are you generally familiar with the amende~ Sunday
closing law that was passed by the General Assembly in
1960?
A. Generally, yes.
Q. Does your association support that new Sunday law?
A. Yes, indeed. Our association thinks it is a much improved law over our previous Sunday closing law.
Q. Mr. Matthews, it has been suggested that downtown
merchants favor Sunday closing laws more than suburban
merchants .. What is your opinon about that?
A. I don't thmk that is true at all. I think that just as
ma.ny or more suburban merchants-in fact, I would say more
suburban merchants favor Sunday closing laws than downtown merchants, and the reason f-or that generally is because
your suburban merchant has a little longer hours than your
downtown store. Many of the shopping centers
(III) Dep. are open every night, so I think they are a little
bit more conscious of the hour problem than the
7/21/60
page 28 ~ downtown stores, so I think they would' favor it
even mo.re than the downtown stores.
Q. Does your association represent stores of all categories,
so far as location is concerned?
A. Yes indeed.
Q. Are any of the chain variety stores members of the
Virginia Retail Merchants Association? A. Yes. J". C. Penney Company is a member; F. W. Woolworth Company is a member; Kresge variety chain is a
member-those are ·a· few I can think of.
Q. And those all favor Sunday closing?
A. All the ones I have had any contact with certainly have
favored it-the managers I have talked with, they all favor
it and their companies certainly pursue that policy.
Q. Mr. Ma.tthews, are you familiar with the so-called discount house in the retail business?
A. Yes.
Q. Describe that briefly, please, sir.
A. Well, I guess the postwar discount house is known asor is commonly referred to, at least-in the retail language as
merchandise bootlegger because they generally sold brand
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merchandise at prices less than those normally
(III) Dep. recommended by the manufacturers and as sold
by othe.r merchants, and sometimes resorted to
7/21/60
page 29 ~ unusual hours and tactics for selling it.
Since that time I think they have grown up
considerably and now you might probably refer to them in the
retail field as being cut-rate stores, or, I should sa.y, stores
that sell at lower than the recommended selling price. In
other words, the so-called cut-rate stores are stores that sell
brand merchandise at less than the recommended selling price
of the manufacturer-the list prices.
Q. What is the general policy of discount houses with respect to Sunday openings¥
A. vVell, I think most of them stay open on Sunday in those
states where they are permitted to. I believe most of the
states have a. Sunday closing law, but in those states that do
not have one, the diseount houses usually stay open.
In the reports in trade magazines and acco.rding to those
that kno·w the business, there is indication that sometimes
they do as much on Sunday as they do the rest of the week
combined.
Q. Have any discount houses moved into Virginia in
recent years¥
A. Oh, yes, we have several discount houses in
(III) Dep. Virginia-in practically every area, I believe,
7 j2lj60
at this point.
page 30 ~
Q. Are you informed as to whether the.re is any
such store in the Richmond area at this time¥
A. Yes, we have several discount houses in Richmond and
others that plan to open here soon.
Q. Are you familiar with the store that is under construction on Staples Mills Road near Broad Street?
A. I have seen the announcement of it in the newspapers
and have noticed the construction of the building.
Q. What is the name of that company¥
A. Miracle Mart.
Q. Is that a. well-known discount type store operation?
A. Yes. I think it is very well-known. It ha.s, as I recall,
several other stores, la.rgely in the eastern part of the country.
Q. Do you recall whether o.r not, in connection with the
publicity attendant upon the announcement that Mirade Mart
was coming to Richmond, there was any reference to Sunday
opening¥
A. The article, as I recall, stated that their planned hours

Robert L. Mandell v. T. Gray Haddon

James T.

117

Matthe~vs.

were ten a.m. to ten p. m. and that no decision
(III) Dep. had been made on Sunday, although normally dis7 j2lj60
count houses did stay open on Sunday in other
page 31 ~ states.
Q. One thing I intended to ask you earlier, Mr.
Matthews, related to the food chains, the large food chains
that opera.te the supermarkets. Do you lmow whether or not
prior to the effective date of the new Sunday law the large
food chains were open in the Norfolk and Tidewater area on
Sunday~

A. Yes, they were.
Q. Do you know whether or not the A & P was included in
that group?
A. Yes, I know that A & P was included in that group,
althought I think they have a national policy of being closed
on Sunday but were forced, in the case of the Norfolk area,
because of the competition in that area., to open up. To the
best of my knowledge, those were the only stores of A & P
in the state that were open on Sundays.
Q. A & P has not opened its Richmond stores on Sunday~
A. No.
Q. Did the ,Colonial Stores chain open on Sunday in the
Norfolk and Tidewater a.rea prior to the effective date of the
new Sunday law?
A. Yes it did.
(III) Dep. Q. Do you know whether A & P and Colonial
7 j2lj60
Stores since the date of that law, have remained
page 32 ~ closed on Sunday~
A. They have remained closed.
Q. Mr. Matthews, as an officer of the State association,
you are familiar, of course, with the fact that your association
is now a. party to this ·case and has filed an answer~
A. Yes.
Q. Have you read the answer that was filed on behalf of the
State association Y
A. Yes I have.
Q. Is it true and correct, to the best of your knowledge
and belien
A. It is.
Q. Were you present when it was executed?
A. Yes.
Q. Were you also present when the answer was executed
by Mr. Lord, President of the Richmond Retail Merchants
Association Y
A. Yes.
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Q. Do you know what business Mr. Lord is engaged in?
.A. The funiture business.
(III) Dep. Q. In the City of Richmond Y
7/21/60
A. Ye~.
page 33 ~
Q. .A retail furniture store?
A. Yes.
CROSS EXA.MIN.ATION.
By M.r. Wickham:
Q. Mr. Matthews, I think you stated that the A & P stores
and Colonial Stores in the Tidewater area are now closed on
Sunday.
.A. That is my understanding.
Q. How did you reach this understanding?
A. I talked with a representative of Colonial Stores on
Monday of this week, and also with other people in Norfolk.
Q. Do you know particularly about A & P stores and
Colonial Stores in Newport News T
A. I don't know about Newport News.
.
Q. Were you a member of the legislative committee of the
State association, of which Mr. Sydnor was chairman, which
studied the problem of the· Sunday closing law?
(III) Dep. A. I am a member. Being an officer of the
7/21/60
association, I rum an ex-officio member of each of
page 34 ~ the committees.
Q.- You are familiar with Mr. Sydnor's group,
thenT
A. Oh, yes-yes, indeed.
Q. Did you meet with that group?
A. Yes.
Q. Are you familiar with the Stinday closing la·w as it was
prior to the amendment of the 1960 Session?
A. Generally.
Q. Are you aware that that law prohibited the sale of dry
goods and all types of retail commodities except those of
necessity?
A. I am familair with the language of it, although it didn't
work out that way.
Q. Why didn't it work out that way-why do you think?
A. As a matter of fact, I was in a group that talked to the
Commonwealth Attorney on one occasion because we felt that
the law was not being enforced, and it was explained to us that .
a. jury had to hear each of these cases and it was almost im-
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possible to get a conviction under the law as it was
(III) Dep. at that time. Juries in orie city would say this
item was an item of necessity, and in another city
7 j21j60
page 35 ~ they would say it was not, so it was just impossible for practically any of the commonwealth's
attorneys to get a conviction.
Q. Mr. Matthews, why do your stores stay open until nine
o'clock every nighU
A. Well, I would say we stay open to give our customers
who work in the daytime a ehance to shop together-additional shopping hours.
Q. Do you think it is necessa.ry¥
A. Yes, I think it is a real service that we render to our
customers.
Q. Are you an officer in the Richmond Retail Merchants
Association¥
A. I am a member of the board. I am not an officer.
Q. Member of the board of directors¥
A. Right.
Q. Are you familiar with the ad that appeared in the
Richmond Times Dispatch a few days ago?
A. Yes.
Q. Who wrote that ad 1
A. Well, that was the collaboration of several of the people
who were interested in it.
(III) Dep. Q. Were you one of those?
7 j21j60
A. Yes.
Q. Are you familiar with everything that was
page 36 ~
in that ad?
A. I think so. I went over it many times-or several
times.
Q. Well, if you will recall, I believe the ad said that statutes
similar to the Virginia amendment were in force and were
being upheld in a number of states including Pennsylvania.
Do you reea.ll that?
A. I don't recall that particular point without reading it.
Q. You don't reca.U the paragraph that mentioned Minnesota, Pennsylvania, New .Jersey and New York?
A. It mentioned some of the states, yes.
Q. Where did you get that information?
A. I am not at all sure where that information came from ·
although it could come from several sources. It could lmv~
rome from ·women's Wear Daily or Retail Da.ily or other
trade magazines that give us that information from week to
week. Hardly a day that something isn't in there on that.
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Mr. Powell: I ·would say also, Mr. ·wickham,
(III) Dep. we advised both of these associations of that fact.
7/21/60
If you want to talk about law, I think it is fair
page 37 ~ for me to say that.
By Mr. Wickham:
Q. Were you a party to this suit, or at least was your association a party to this suit when that ad appeared~
A. I am not at all sure when it was filed. I am not a lawyer.
I think our attorneys would have to answer that.
Q. Do you know when the ad appeared 1
A. Tuesday morning, as I recall.
Q. What is the date of that~
A. Tuesday of this week.
Q. Would that be July 19th~
A. I believe that is <Correct.
Q. Mr. Matthews, you mentioned that there were several
discount houses in this area today. '\Yhat are the names of
those discount houses 7
A. Well, we have Moore's who describe themselves as a
discount house-advertise it all the time; we have Lowe's;
we have People's Drug Stores that advertise their discount
houses; Standard Drug Stores-and we have
(III) Dep. several others I don't recall offhand.
7/21/60
Q. How long have such stores as People's
page 38 -~ and Standard been operated in this area~
A. I don't know.
Q. Five years~
A. I am sure they have been here at least that. I am
familiar with their operation for six years.
Q. I believe you testified that there was a trend for grocery
stores to stay open on Sunday here in the Richmond area.
Upon what do you base that information~
A. Just from reviewing the advertisements in the newspapers, where you see one from time to time pop up again,
and also from driving around the city and seeing them open.
Q. O.a.n you name one store that has recently opened for the
first time on Sunday-a grocery store 7
A. I don't know of any recently that has opened. I don't
p-ay much attention to grocery stores, at least I don't give a
lot of attention to them, so I am not too familair with them.
Q. Oa.n you recall one opening in the last two years for the
first time on Sunday~

I

. I
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James T. Mattkews.
A. As I said, I am not familiar with the grocery
(III) Dep. store operation and I can't answer that. I know
7;21/60
we narrowly averted a big portion of our stores
page 39 ~ in the City of Richmond being opened up a year
and a half ago.
Q. You testified, I believe, you had noticed this trend in the
grocery store .-:field. Now you say you are not really familiar
with that field. Is that correct Y
A. I said I have noticed it ·as a general trend just from
looking at the ads. I don't pay any particular attention to
who signed those ads or where they are located, but I feel
there has been a decided increase in the number of stores
opening up, and grocery people I have talked with feel that
too.
Q. Do you feel that the large g.rocery store is opening up
on Sunday or the small grocery storeY
A. I am not-I would say there have probably been some
of both.
Q. Can you give an example of a large groc.ery store opening up on Sunday?
A. I think there has been a large supermarket out on
Mechanicsville Pike.
Q. What is the name of that· storeY
A. I can't recall what the name of it is.
Q. Just recently opened up on Sunday Y
A. Not recently. It has been open for at least a couple of
years, to the best of my knowledge.
(III) Dep.

7;21/60
page 40

~

RE-DIRECT EXAMINATION.

By Mr. Powell:
Q. Mr. Matthews, you have referred to the fact that within
the past year or so the opening of most of the chain grocery
stores·in the Richmond area was narrowly averted. Can you
elaborate on that just a little Y
A. Well, at the time Food F.air opened up on their property
next door to us, many of the merchants-the grocery storeswere very apprehensive about their being open on Sunday
because they had been opening Sunday in the N or£olk area
and they felt sure they were going to do the same thing here
and they would be compelled to do likewise, in the event
Food Fair opened up these other ehain groceries would have
to open up on Sunday too.
·

-
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James T. Matthews.
Q. Were there consultations at that time to try to prevent
that?
A. Yes there was. I was asked to try to find out what their
policy was going to be from the Food Fair people, and to explain to them a li.ttle bit about Richmond and the character of
its people, which I did do, and they said that they
(III) Dep. were not going to open up at that time.
7j21j60
Q. Were the other major chains prepared to
page 41 ~ foll9w suit?
A. The other major chains were prepared to
follow suit immediately if they had opened. They were
making their preparations, to the best of my knowledge.
RE-CROSS EXAMINATION.
By Mr. Wickham:
Q. Mr. Matthews, you said that the other major chains
were prepared to open up immediately, if Food Fair had
opened up on Sunday 7
A. Yes.
Q. Where did you get that information 1
A. I was approached by some of the representatives of that
group to talk with the Food Fair people.
Q. And they told you they were going to open up on
Sunday?
'-A. If Food Fair did, or, they would be forced
(III) Dep. to if Food Fair did. They in a nice way said
7/21/60
they were very hopeful that Food Fair would not
page 42 ~ .open up on Sunday, because in the event they did,
it would force them to have to open up their
operations in the City ·of Richmond also.
Q. Did you convey tha.t thought to Food Fair when you
talked to the Food Fair people?
A. I talked to them and asked them what they planned. I
didn't convey any thoughts from the other chains to them at
all. I just asked them what they planned and told them in my
personal opinion it would be a terrible mistake for them to
open in Richmond on Sunday. It wouldn't be good business
for them, and I felt sure several of the other food chains
would follow suit. I felt also they would have a bad reaction
from the people of Richmond if that happened.
Q. What did Food Fair say when you asked them what
their plans were?
'
A. They said they hoped to avoid it., after their experience
in Norfolk they would prefer not to do it.

-·
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James T. Matthews.
Q. Not to open on Sunday 1
A. Right.
Q. And they have followed that policy since that time in
Richmond¥
(III) Dep. A. Yes.
Q. When did Food Fair come into Richmond?
7 j21j60
page 43 ~ When did you have this conversation with them,
approximately 1
A. They opened up about February of 1959, as I recall.

Further this deponent saith not.
Signature waived.

•
(IV) page 2

~

•

•

•

•

In Chambers.

Mr. Carter: Your Honor, we have two stipulations here,
marked Stipulation I and Stipulation II, which have been
signed by counsel for both parties and which we would like to
_
discuss for a few minutes, if we may.
As your Honor has already noticed, there is a reservation
at the end of each which states that while counsel for the
parties agree that the facts stated in these stipulations are
true, they reserve the right to make objection to the admissibility of those facts on any proper ground. Therefore, in
order to go about this thing in an orderly way, I suggest that
if it is agreeable to counsel for the complainants, we run
over these stipulations as briefly as possible, for the purpose
of determining whether there are any objections at this time
as to admissibility, and having done that, the court will be in
a position to mark them as a part of the record.
The Court: Is that procedure acceptable¥
Mr. Wickham: Yes, sir.
Mr. Carter: In the :first item of .Stipulation I it is stated:
(IV) page 3 ~

The transcript of the preliminary injunction
.
hearing bef,ore the Court on June 28, 1960,
the deposition of E. B. Sydnor, Jr., taken on July 15, 1960,
and the depositions of James T. Mathews and Herman L.
Lukha.rd taken on July 21, 1960, may be read and admitted
in evidence as a part of the record in this case, subject only
to the objections and exceptions of counsel as hereinafter
set forth.
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The transcript of preliminary injunction hearing is offered
on behalf of the complainants and the defendants have no
objection to that being admitted in evidence and made a part
of the re,cord.
Mr. Wickham: We object to the depositions of E. B.
Sydnor, Jr. and James T. Mathews and Herman L. Lukhard,
particularly on the ground that all of the evidence taken in
those depositions is immaterial in this case.
The Court: · Any other objections~
Mr. Wickhrum: No, sir.
The Court: I have read the deposition of
(IV) page 4 ~ E. B. Sydnor, and the motion of the complainants is overruled.
Mr. Wickham: I would like to note an exception.
The Court: Do I understand there is no objection to the
transcript of the hearing on the preliminary injunction~
Mr. Wickham: No objection to that.
Mr. Carter: Does your ruling extend to the depositions
of Mathews and Lukhard as well as Sydnor~ The testimony
is along the same lines-as to pre-existing conditions at the
time the 1960 Session of the General Assembly met.
The Court: I beg your pardon. The motion of the complainants as to the depositions of Lukhard and Mathews is
overruled.
Mr. Wickham: Note an exception.
Mr. Carter: Item II of Stipulation I identifies the complainants in this case as retailers doing business in the City
of Richmond. It identifies the defendant in this case as the
Commonwealth's Attorney for the City of Richmond, Virginia, whose duty it is to institute and prosecute all necessary
and proper proceedings in case of violation of any penal law.
This item also includes the following state(IV) page 5 ~ ment:
The complainants, their employees and some others similarly situated, have for many years sold or offered or attempted to sell at retail on Sundays, most of the commodities or dasses of commodities enumerated in Chapter 267, and
the sales of which on Sunday are stated therein not to constitute "works of necessity or charity," and now sell or offer
or attempt to sell such items at retail on Sundays.
We have no objection as to that item.
Item III deals in· some_ detail with the legislative history
of the two enactments. We, of course, have no objection to
that item.
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Mr. Wickham: Yes, we have an objection to that part of
Paragra.ph III of Stipulation I, particularly that part that
states that Delegate Savage did certain things in the Courts
of Justice Committee-on page 4 of the stipulation-and
conclusions reached by him and the Committee. We feel
that this is entirely immaterial in this case.
(IV) page 6 r More particularly, I will say we object to the
second paragraph on page 4 of the stipulation,
on the grounds previously stated.
Mr. Carter: In connection with that point, Your Honor,
I would like to say only that we are submitting that simple
statement of the facts as to what happened and as to what
Delegate Savage did. The conclusions which he reached are
certainly not binding on this court. In fact, one of those
conclusions is in issue today. The stipulation was not for the
. purpose of proving the correctness of the conclusions, but
simply to state the facts as to what was done.
Mr. Wickham: I might add that the conclusions stated
on page 4 are the conclusions of law which this court has to
decide today, among other things.
The Court: Am I to gather from this sentenceDelegate Savage found at a later date that this had not
been done, but concluded, after discussion of this point in
Committee, tha.t the Virginia Code Commission had the authority and responsibility to make all necessary reconciliations and codifications * • •.
·
(IV) page 7

r

.Am I to conclude from that the Courts of
Justice Committee itself felt the same things
that this stipulation says that Delegate Savage felt? .
Mr. Carter: I think all we are in a position to say is Delegate Savage discussed the matter in the Courts ·of Justice
Committee and, based on that discussion, he took no further
action with respect to the recodification bill and did not attempt to draw specific amendments to it after that discussion.
The Court: There is innuendo involved in this sentenceas to the Committee's opinion-that the Court of Justice
Committee itself felt that the Code Commission had the authority-and I am wondering whether the stipulation intends
to convey that innuendo or not. ·
Mr. Wickham: It is certainly not our intention for the
stipulation to so convey, Your Honor.
Mr. Powell: If Your Honor please, supplementary to what
Mr. Carter said, so far as I know there is no formal record
vate in the Courts of Justice Committee. I think counsel for
both parties have talked to· Delegate _Savage-! know we
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talked to him in order to obtain this information, and I think
the stipulation actually states exactly what happened; that is,
there was an informal discussion on this
(IV) page 8 ( point and the conclusion was reached without
any record vote or formal action, as stated in
the stipulation. As Mr. Carter stated, we would not suggest that in and of itself is controlling of the issue. We
recognize the issue is one which this court must decide, in the
light of all the relevant facts and law.
Mr. Wickham: Your Honor, I believe that maybe the
language does not express innuendo as you first believed.
Of course, it does say "Delegate Savage found at a later date
that this had not been clone, but concluded, after discussion of
this point in Committee, that the Virginia Code Commission
had the authority and responsibility * * *.'' He concluded
that the Code Commission had the. authority and responsi-.
bility. That is the way I read that. It seems to me that it
does not really convey what the .Judge thought maybe it did.
Mr. Carter: Of course, that is the way we interpret it.
The Court: Is Delegate Savage a lawyer~
Mr. Wickham: Every member of the Courts of Justice
Committee is a lawyer and he is on the Courts of Justice
Committee.
The Court: I really would like to take the objection under
advisement, but I don't know ·where that
(IV) page 9 r would put counsel in their argument.
Mr. Wickham: Certainly, so far as the
complainants are concerned, it would not affe.c.t our argument.
Mr. Powell: I don't believe it will affect our argument
either.
The Court: I will take this objection under advisement.
I am just bothering about the fact that, as a conclusion,
whether that is not an expression of opinion and if it is,
whether it is the kind of an opinion that can be in evidence
in a hearing of this sort, since he is both a lawyer and also a
member of the General Assembly of Virginia. I want to consider that question before I rule on it. · ·
Mr. Carter: Going on to Item. IV, in the deposition of Mr.
Sydnor there is some testimony referring to the Virginia
Retail Merchants Association, of which Mr. Sydnor was
Chairman-or rather, the Legislative Committee of the Virginia Retail Merchants Association, of which Mr. Sydnor
was Chairman. This Item, IV includes a list of the names
of the members of that Committee during the 1960 Session
of the ~neral Assembly, the type of stores which each mem. lJer repre.sents, and it also states the fact that Virtually all
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of those stores were closed on Sunday prior to the 1960 Session of the General Assembly.
(IV) page 10 r We have no objection to that.
Mr. "Wickham: "\Ve have no objection to
that either.
Mr. Carter: Item V contains data concerning the sales of
various types of sporting goods in the City· of Richmond
and sets out a price comparison of certain sporting goods
between general drug stores and shops located at golf courses
and the like.
Defendants object to that item on the ground that the
evidence is not relevant in determining the constitutionality
of this particular statute. The price at which products may
be sold at a particular store on a particular occasion should
not be considered by this court in this case.
Mr. Wickham: I might say, Your Honor, you said you
read the deposition of Mr. Sydnor and in that deposition
this whole subject was brought up on direct examination and
this is, in essence, in the nature of rebuttal type of testimony
to that of Mr. Sydnor.
Mr. Powell; It was brought up on cross examination,
wasn't it, Mr. Wickham~
Mr. Wickham: What I am saying is,. if Mr. Sydnor's
testimony is admissible, as the Court has ruled, and is material, then Paragraph V of this stipula(IV) page 11 r tion is admissible and material; for the same
reasons, and shows how the statute operates.
The Court: I think the whole. question of competition and
the effect of competition on Sunday is involved in the case,
so I am going to overrule the objection of the defendants.
Mr. Carter : Note an e:Jt(}eption.
Item VI states that William L. Saunders of Norfolk, Virg·inia, if persnnally present at this hearing of this case would
testify as set out in his alffiidavit dated July 8, 1960~ attaehed
to the stipulation. His affidavit de~ls with a survey of businesses doing business· on $Gday in the Norfolk: area and that
snrvey was made prior to the 1960 Se$sion o~ the General
Assem'My and was aetually itrtrodrueed a~ public hearings 'fu~..
fote Co~tte:e.s of the Gen~ral ,&ssembly. /
1\f:r. Wi~kham: We obj,e:ct to :Mlttat part of tl:re ·s~ipulation
and the: ~dayit .. refe:rred .ta th:~Wi((l!in, on. the· s~~ gra11[nds
th~t; we •oit)j:ecii~~ to Mf, Sy,~o-r 's. ~~stimomJ,y. It is. immi:IJilfe.t~rual
to. a, de0isi0ill in ~his· ease;_,
.
The d0!lir:r:t·.: ,(}"Verl'tliil.!e!iL.
Mr. w~~ t . N~tE) O)Jf' .exc~'l!lifiton.
:Mw. (~~witt ... ll!tem...
siW&'t~s t~ait. S\e~$1~\V Arm1iJsteBJc!l it.

m_

JFJ;@,Gtle .0i A\Jie:£1t'ndFia:,, ~f .p.e:tson~ll}r ;pwes.e~i :itt tl!li~, ih'e1i!iw~:ng,
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would testify as set out in his affidavit attached as Exhibit C. In tha.t affidavit Senator
Boothe states tha.t he is Chairman of the
Virginia Code Commission and sets forth his experience as a
member of the General Assembly, and he states the interpretation which the Virginia Code Commission itself has put
on designated sections of the Virginia Code which empower
that Commission to act. He also sets out the facts as to what
the Virginia Code Commission did with respect to the new
Sunday Closing Law and recodification of the criminal code
at the end of the 1960 Session.
Mr. "Wickham: ·we object to the affidavit of Mr. Boothe
in so fa.r as he states the practice of the Code Commission
and reverse actions of the General Assembly in connection
therewith. Once again, it is the position of the complainant
that such evidence is entirely immaterial for a decision in
this case.
The Court: I am going to overrule your objection. I do
not find in this any expression of opinion that bothers me, as
with the other one I have under advisement. I think that
simply states what the Virginia Code Commission has done
and I think it presents to the court a question of law as to
what they have done, whether they have authority to do it or
not. The objection of the complainant is overruled.
Mr. ·w"ickham : Note an exception.
(IV) page 13 ~ Mr. Carter: That leaves only Item 1 of
Stipulation II. That paragraph sets forth
the facts concerning the operation of two general drug stores
in the metropolitan area of the City of Richmond and sets
out their employment practices.
The defendants object to that paragraph as being irrelevant
and immaterial. v\Te feel in constitutional cases of this kind
it is proper to admit evidence of general conditions which
may have served as a basis for legislation, but we do· not
feel that what a particular store does in a particular place
falls within that category of admissible evidence and we think
it is irrelevant.
Mr. Wickham: Your Honor, we feel that you Will ag-ree
that this evidence .is proper, in view of the deposition of Mr.
Sydnor particularly, at which time he discussed with some
particularity the business practices of his company and other
department stores similarly situated, the whole tenor of that
part of his testmiony being that such stores as Peoples and
Standard do operate on a seven-day week schedule ·and are
not, in essence, being fair to their employees in not giving- a.
day of rest. In view of that type of testimony, we feel Stipu(IV) page 12

~
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lation 11 is quite material to a consideration of the case by
Your Honor.
(IV) page 14 r The Court: Overruled.
Mr. Carter: Note an exception.
That concludes the stipulations. Would it bB proper for
the Court at this time to initial the stipulations and the
transcripts, the depositions· and the hearing on the preliminary injunction, as a part of the record~
The Court: Y es-I think so.
Note: The two stipulations and the transcripts referred
to were initialled and fil~d.
'
Mr. Powell: Your Honor plea;s:e, we would li:ke. to :rilake· a
brief statement which will show for the. record the basis 11>1,]1
which -we sttb'Il'l&t thes;e . depositiolls and these ~ti;t}ulatif!:tws.
The p;p.rpose of the ewTdenee sabmitt~d in i:h~t f:orm ~s~
generailly to slr:ow some JJf the sociaJ and eoonom;ie ]!>~ekgrQ~nd!
and f::}.ets that were presented tQ; the General Assem;biy.. W.e
wouldi Hke to ie'itll. the at'tlention:0:l the Cl<nart to ·t~~ fae;t· fh.a:t
Mes~srs. Sydnoiif and Ma;thews t:estified before th>e CroNr-ts~~&i'
Justice Gomm~ttee. of the :Senate ;am.d all dJata gath:~!f;e4 by :Mr.
Saun-ders was 6led with itib:e C<H[rts of ..JF:m.sltice Cp~li!\tite~. ~
Mr. Wickha;:tm: It s·e~ tom.~ t:hat .cQltl'i'iJ,. (IV) page 15 ;}· ~el is g;e·t~i_ng iln,~·t> ar:~eirt of•. thi~ ca,se .~~~
lt seems• ~Lnappi!l!ilf>rut;ll~. a~ th:l!s· . :time tQ\ d\fl! ·
so ..
Mr. Powell;.· I think iif ~~u will hM.r me 0utI :w:~t to nn.~ke it F>erf'¢~~ly el~~r at t~e~ ;,!iJllltset ~bit. ~®;d:s; .·~a:
evio~~nc,enot .~t.endl~<ll tG· :tW··ove·,, itil~ ;;t flTe~ndeJtfJ!fJJ~' ~£ ·(\l)ViJ,.
de:nee.J!i'f.esent:e;~ .to ta:Jris e~~rt~, the1aw.is,.e(f)~stitiilti'Q®,fJ:l.·. lG0il!L!F
H.o[lr.@~.r lfill!'ows.,~ ~if' .cro~~~~e;,~ · k~~ ~~e(b)~di~i· ;~;t :tib1;r~· ~~~~~e :t~~eQ
1:ts· @:retfutlly ·'lii!Si at. ~:W~ fe
t we~ ·w:GJlltid' 'll>'e· :$@~~
printeeh.>·eP·ods ;~nd a iif>d'
f .... ·..... . . sse
' a'f?pea;r. ·ifhe 0l!ltly ·ID1!fil\ii!lH'• <
.
e m~$~l'Uli0iiit}t W!
. -: fOlt\l
the U@.~~ttt~~·.·~·
llif~~~r<$,. , . · .e .ile~~lle~ ;~e ~o~Wci .··!!W~;jt
ap)9:eaw 'Jlwlfol'e' ~:Ia:e
.n•i:tet(e:l'l!;ftudl:, llli~td lit~s cO'IWliSJ~ID ·t0 aJil!]>e;aocr; .
1
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court. In the cross exa:mination of Mr. Mathews, Mr. Wickham asked the question on page 35 of the deposition of Mr.
Mathews concerning the ad in the Richmond Times-Dispatch.
I am not entirely sure why the questions were asked, but
in thinking about it we felt there are possible inferences which,
I believe, should be laid frankly on the table, not only because
we would like for counsel to know the circumstances with respect to that ad, but most certainly we would like this Court
toknow.
.
The Court: May I interrupt? I want to say that when I
opened the paper on that particular day-! haven't the
slightest idea what day it was-but I saw an ad that had a
title on it ·that ..made me believe it related to this matter
and I immediately turned the page over and I have not read
what was in that ad and haven't the slightest idea of the .contents of it. I noticed from the examination of Mr. \Vickham
of this Witness_ .that the contents of the- ad were not referred
toj and therefore, so far as this Court knows, I haven't the
slightest. idea what inferences may or may n·ot have been
thete. You may make any statement you desire, in the light
of that.
·
.
.
.
Mr. Powell: There is nothing whatever
(IV) page 17 ~ in the ad-indeed, no one could do anything
·
that would influence this Court. I do not sugge:si that counsel for the complainants had that in mind.
This case, as Your Honor knows generally and as we have
di,scnssed in pretrial conferences, h4S had the widest public
htterest and repercussions all over the· State have been quit.e
extraordinary. Immediately following the institution of this
suit; anwnber·of other suits were instituted. Decisions were
rendered in any number of other .cases and Commonwealth's
Attorneys in vari<>u,$ sections of tb.e State have made statements, all of which are not entirely consistent.
The Virginia Retail Merchants Association, With its forty·mt~•· hun.-dred members around the State, is being deluged by
requests for in.fQ11n~tion as to what the situation is a.nd what
the merchants should do. At an Executive ·Committee meethJ.g ·of that Association this· question was discussed as to how
its membership and the public should be advised, and they
a,sked us to pr~pare a summary of what had been ~aid in
th~ press and as a very strikitJ:g illustration of how newspapers not .f~ilia.r with the law can go far afield in statements_tha.t :are total!y inaoourate1 ~;t.nd in so:m:.e. instance·s purported to express legal opinions whichthe A.ttortJ.ey GQrteraPs
office had. to contradict.
·
(IV)' page 18 ~ In the light of thQse circumstances, this
Association felt it was nee.es·saey to !ltl.ake ri

\
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public statement and call on its members and the publie: to
comply voluntarily with the law until its validity had been
duly tested in a contested case where . both sides were fully
and fairly presented to the Court.
We wanted that brief statement to go in the reeord, in view
of the fact that the advertisement had been mentioned in the
cross examination of Mr. Mathews, in order to answer any
questions that might be in the Court's mind or counsel's
mind..
·
The Court: Is the.re anything else, before I begin to hear
argument?
Note: The Court Uten·heard arguments of'
arguments are not included in this reC:otd.

e.ou.n~el,

which.

,

(IV} page 19 -~ CERTIFICATE.:OF a·OUNSEL..
. Final judg.rl'.liEmt in the f(orego:ing case· having been Tendel'ed
on th~ 12th day Qf September, f~l60, ·oounsel for 1Qir(!,! partJ;_es'·
hereby affix -c:>.u1r signatutes to til:re foregoing tra~setipt, the
end tha;t the same may beeome a part. of the record Q:il ap;peal~
Given under our hand$. this 13th. day .().f S.eptenr~r,.. 1960~
.

· ·

.

HENRY T. WlCKHAM
Of Counsel :for Co!ilplainants.
WALLER H. HORSLEY
Of Camilsel f&t DefendantS>.
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:CHAK ;"~.. P.lJllD'Y, Clerk.·
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