NOTICE TO COUNSEL
This case probably will be called at the sessron of court
to be held

OCT

1964

You will be advised later more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner,

IN THE

·Supreme Court of Appeals of Virginia
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AT RICHMOND.
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Record No. 5858
VIRGINIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on Wednesday
the 4th day of March, 1964.
GLOBE IRON CONSTRUCTION COMPANY,
INCORPORATED,

Appellant,

against
THE FIRST NATIONAL BANK OF BOSTON;
FRANK W. ROGERS AND LEONARD G. MUSE,
RECEIVERS OF TOWERS SHOPPING
CENTER, INCORPORATED,
Appellees.

From the Court of Law and Chancery of the City of Roanoke
Stanford L. Fellers, Judge
Upon the petition of Globe Iron Construction Company, Incorporated, an appeal is awarded it from a decree entered by
the Court of Law and Chancery of the City of Roanoke on the
11th day of September, 1963, in a certain chancery cause then
therein depending wherein the First National Bank of Boston
was plaintiff and Towers Shopping Center, Incorporated, the
petitioner and others were defendants; upon the petitioner, or
some one for it, entering into bond with sufficient security
before the clerk of the said Court of Law and Chancery in
the penalty of three hundred dollars, with condition as the
law directs.
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Filed in the Clerk's Office the 22nd day of January, 1962
Teste:
WALKER R. CARTER, JR., Clerk
LENA TESTERl\tiAN, D. C.

*

*

*

*

*

BILL OF COMPLAINT
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Humbly complaining unto your Honor and being without
remedy save in a court of equity, your orator, THE FIRST
NATIONAL BANK OF BOSTON, a national banking institution with its main banking house in the City of Boston,
Massachusetts, would respectfully represent that:
(1) Defendant TIJ\1ES-WORLD CORPORATION, hereinafter sometimes referred to merely as the "Landlord," is the
owner of two certain tracts of land in the City of Roanoke,
Virginia, more particularly bounded and described as follows,
but hereinafter sometimes referred to merely as the ''Leased
Premises : ''
Tract No.1

*

*

*

*

*
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Tract No.2

(2) By Contract of Lease dated May 16, 1960 and recorded
June 6, 1960, in Deed Book 1075, page 240, of which a certified
copy is herewith filed as Exhibit ''A'' hereof, but corrected
as to the description of the Leased Premises by a Supplementary and Amendatory Contract of Lease dated January
23, 1961 and recorded February 6, 1961, in Deed Book 1089,
page 443, of which a certified copy is herewith filed as
Exhibit '' B '' hereof, which two instruments are hereinafter
sometimes collectively referred to merely as the ''Lease,''
Landlord demised said Leased Premises for a term of years
unto defendant TOWERS SHOPPING CENTER, INCORPORATED, hereinafter sometimes referred to merely as
"Towers." (Except as otherwise noted, all recordation references herein are to the clerk's office of the Hustings Court
of the City of Roanoke.)
(3) At the time of the execution of the Lease the Leased
Premises were subject to the following:
(a) Easements granted to Suburban Sewer Corporation by
instruments dated September 16, 1924 and January 14, 1932
and recorded in Deed Book 139, page 17 and Deed Book 209,
page 275, respectively, in the clerk's office of the Circuit Court
of the County of Roanoke, Virginia.
(b) Easement reserved in deed from Virginia K. Lowman
et al., to H. C. Barnes, dated July 15, 1926 and recorded in
Deed Book 156, page 87, Roanoke County.
(c) Easement granted Roanoke Gas Company by instrument
dated May 26, 1941 and recorded in Deed Book·289, page 97,
Roanoke County.
(d) Certain other recorded easements and restrictions
·
which may possibly affect the property.
After the recordation of the Lease but prior to the recordation of the ''First Mortgage'' hereinafter mentioned in 1f8(B),
easements were granted by Landlord and Towers to Appalachian Power Company by instruments dated
page 5 ] September 7, 1960 and May 11, 1961, recorded in
Deed Book 1083, page 255 and in Deed Book 1098,
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page 124. Also recorded in the interim were certain sublease
agreements affecting portions of the Leased Premises.
( 4) By contract, hereinafter sometimes referred to merely
as the "Management Agreement" and of which a certified
copy is filed as Exhibit "C" hereof, dated April 26, 1961
and recorded J\ilay 3, 1961 in Deed Book 1094, Page 399, Roanoke City, Towers granted to defendant GOODMAN -SEGARHOGAN INCORPORATED, hereinafter sometimes referred
to merely as ''Hogan,'' a certain management and leasing
rights in the Leased Premises.
(5) Under Article II of the Lease, Towers was obligated to
construct on the Leased Premises a shopping center at a
cost of at least $2,500,000. In Article VIII provision was made
for financing the cost of construction through mortgage of the
Leasehold Estate.
(6) In the spring of 1961, Towers approached complainant
to secure a temporary or construction loan on the security of
the Leasehold Estate. Towers then represented that it held
a firm commitment from Massachusetts J\iutual Life Insurance
Company (hereinafter sometimes referred to merely as
"Mass. Mutual") to make to it on that security a long term
loan of $2,100,000 upon completion of the shopping center and
compliance with certain other conditions set forth in the commitment; that it had applied for and had reason to believe
that it would receive an amended commitment from Mass.
Mutual to increase the amount of the loan to $2,500,000 (see
recitals to this effect in ''First Mortgage Note'' from Towers
to complainant dated July 27, 1961, of which a photocopy is
herewith filed as Exhibit "D" hereof); but that because the
shopping center would be considerably larger than originally
contemplated, more funds than even $2,500,000 would be needed during the construction period.
(7) In reliance upon these and other representations by
Towers, complainant entered into a certain Loan Agreement
with Towers on July 27, 1961, whereby complainant undertook to make a temporary or construction loan for an amount
not exceeding $3,000,000 upon the terms and conditions therein
set forth. A photocopy thereof is herewith filed as Exhibit

"E."

(8) Pursuant to said Loan Agreement, Towers executed on
July 27, 1961 and delivered to complainant the following instruments:

(A) A note of $2,500,000, above mentioned in t[6 as being
filed as Exhibit '' D '' hereof and hereinafter sometimes recerred to as the "First Mortgage Note." It was so drawn that
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upon compliance by Towers with the terms of the permanent
loan commitment from Mass. ~1:utual it could be assigned to
the latter without recourse. It provided that unless thus purchased by Mass. Mutual on or prior to June 30, 1962, it could
be declared immediately due and payable but set forth a
schedule of monthly installments of payment if so transferred.
It bears interest at the annual rate 6%%, payable monthly
beginning September 1, 1961 and continuing thereafter until
the transfer to the permanent lender.
(B) A deed of trust, hereinafter sometimes referred to as
the ''First Mortgage'' and of which a certified copy is herewith filed as Exhibit "F" hereof, on the Leasehold Estate
securing payment of the First Mortgage Note above mentioned, to Frank W. Rogers and Leonard G. Muse, Trustees,
hereinafter sometimes referred to merely as the ''First Mortgage Trustees,'' recorded August 3, 1961 in Deed Book 1100,
page 139. The Landlord united in the instrument solely for
the purposes therein set forth, it being expressly understood
that except as therein expressly provided the deed of tr~st
would in all respects be subordinate to the Lease. Hogan
united in the deed for the purpose of subordinanting its rights,
including its Management Agreement above mentioned in
1f4, to the lien of the deed of trust.
· (C) Assignment, hereinafter sometimes referred to merely
as the ''First Assignment,'' to the First 1Yiortgage Trustees,
recorded August 3, 1961 in Deed Book 1100, page 162, assigning as further security for the First Mortgage Note and performance of the Loan Agreement subleases made and to be
made by Towers on portions of the shopping center on the
Leased Premises.
(D) A note for $500,000, hereinafter sometimes referred to
as the "Second Mortgage Note" and of which a photocopy
is herewith filed as Exhibit '' H,'' payable on or before July
1, 1962, with interest at the annual rate of 6%% payable
monthly beginning September 1, 1961.
page 6 ]
(E) A deed of trust, hereinafter sometimes
referred to merely as the ''Second Mortgage''
and of which a certified copy is herewith filed as Exhibit "I"
hereof, on the Leasehold Estate securing payment of the
Second Mortgage Note to Frank W. Rogers and John L.
Walker, Trustees, hereinafter sometimes referred to merely
as ''Second Mortgage Trustees,'' recorded August 3, 1961
in Deed Book 1100, page 170. It incorporated by reference all
covenants and provisions of the First Mortgage on behalf
of Towers and for the benefit of complainant. The Landlord
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and Hogan united in this deed of trust for the same purposes
as in the First Mortgage.
(F) Assignment, hereinafter sometimes referred to merely
as the ''Second Assignment'' and of which a certified copy
is herewith filed as Exhibit "J" hereof to the Second Mortgage Trustees recorded August 3, 1961 in Deed Book 1100,
page 173, assigning as further security for the Second Mortgage Note and performance of the Loan Agreement subleases
on portions of the shopping center on the Leased Premises
made and to be made by Towers.
(9) It subsequently appearing that not even a loan of
$3,000,000 would be sufficient to enable Towers to complete
the construction of the shopping center, it applied to complainant for further advances. To evidence and secure them
it executed on September 1, 1961, and delivered to complainant the following instruments:
(A) A note for $500,000, hereinafter sometimes referred to
as the ''Third Mortgage Note'' and of which a photocopy is
herewith filed as Exhibit "K," payable on demand, with
interest at the annual rate of 6%% payable monthly beginning October 1, 1961 (unless earlier demand be made for the
payment of the entire note).
(B) A deed of trust hereinafter sometimes referred to as. the
"Third Mortgage" and of which a certified copy is herewith
filed as Exhibit "L" hereof, on the Leasehold ~state securing
payment of the Third l\iortgage Note to Frank W. Rogers and
Sidney F. Parham, Jr., Trustees, hereinafter sometimes referred to merely as ''Third l\{ortgage Trustees,'' recorded
September 21, 1961, in Deed Book 1103, page 207. It incorporated by reference all covenants and provisions of the
First Mortgage on behalf of Towers and for the benefit of
complainant other than the 16th covenant of Article II with
reference to the Loan Agreement. The Landlord and Hogan
united in this deed of trust for the same purposes as in the
First and Second Mortgages.
(C) Assignment, hereinafter, sometimes referred to merely
as the "Third Assignment" and of which a certified copy is
herewith filed as Exhibit "M" hereof to the Third lVIortgagee
Trustees, recorded September 21, 1961, in Deed Book 1103,
page 210, assigning as further security for the Third Mortgage
Note sublease on portions of the shopping center on the
Leased Premises made and to be made by Towers.
(10) Through December 31, 1961, complainant had advanced to Towers on these notes various amounts, the balance
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at that date being $3,199,154.38. The amount now due may be
somewhat different by reason of additional advances or
credits since that date. Interest had been paid on the debt to
December 14, 1961 and to later dates on parts thereof. Towers
had on deposit with complainant's commercial department
$298.77 at December 31, 1961.
(11) The shopping center on the Leased Premises has been
substantially completed. Some 80% of the available space
therein has been rented and is now occupied by satisfactory
subtenants. Approximately 45,000 square feet of store space
are yet to be rented. As and when these spaces are rented,
installation of store fronts and interior finishing and equipping will be necessary.
(12) As of the date of preparation hereof, January 17,
1962, the following 1.\femoranda of Mechanics' Liens against
Towers for work alleged to have been done and materials
alleged to have been furnished in the construction of the
shopping center on the Leased Premises had been recorded
and are still unreleased of record :
(1) Defendant Skyline Lumber Company, Inc., for $5,177.80
dated December 4, 1961 and recorded December 5, 1961 in
Deed Book 1107, page 209.
(2) Defendant Valley Roofing Corporation for
page 7 ) $18,557.21, dated and recorded December 7, 1961
Deed Book 1107, page 271.
(3) Defendant Anchor Post Products, Inc., for $1,232, dated
December 11, 1961 and recorded December 12, 1961 in Deed
Book 1107, page 358.
(4) Defendant Southern Refrigeration Corporation for
$12,116.65, dated and recorded December 20, 1961 in Deed
Book 1108, page 110.
(5) Defendant Virginia Prestressed Concrete Corporation
for $7,350, dated and recorded December 29, 1961 in Deed
Book 1108, page 388.
(6) Defendant Roanoke Ready 1.\Hx Concrete Corporation
for $8,804.79, dated and recorded December 29, 1961 in Deed
Book 1108, page 359 ..
(7) Defendant C. E. Thurston & Sons, Inc., for $14,594.26,
dated and recorded January 5, 1962 (Document No. 92), in
Deed Book
, page
, recorded January 12, 1962 (Docu, page
, and recorded
ment No. 177) in Deed Book
January 17, 1962 (Document No. 221) in Deed Book
page
.
(8) Defendant Sherwin-Williams Paint Company for $2,-
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048.35, dated and recorded January 12, 1962 (Document No.
175), in Deed Book
, page
(9) Defendant Valley Metal Products Corporation for
$3,260.40, dated January 9, 1962 and recorded January 12,
1962 (Document No. 176), in Deed Book
, page
(10) Defendant G. J. Hopkins, Inc., for $9,164.35, dated
and recorded January 12, 1962 (Document No. 186}, in Deed
Book
, page
(11} Defendant Elias G. Dodd, Trading as Air Comfort
Company, for $10,432.97, dated and recorded January 17,
1962 (Document No. 226), in Deed
, page
(12) Defendant Joe Rainero Tile Company, Inc., for $6,151.86, dated January 17, 1962 and recorded January 18,
1962 (Document No. 239) in Deed Book
, page
(13) Defendant, Circle Contracting Company, Inc., for
$37,302.61, dated January 15, 1962 and recorded January 19,
1962 (Document No. 248) in Deed Book
, page
(14} Defendant Globe Iron Construction Company, Inc.,
for $91,050.18, dated December 29, 1961 and recorded January
19, 1962 (Document No. 249) in Deed Book
, page
(15} Defendant Snow, Jr. & King of The Peninsular, Incorporated, for $56,899.30, dated December 29, 1961 and
recorded January 19, 1962 (Document No. 250) in Deed Book
, page
(16) Defendant Automatic Equipment Sales of Va., Inc.,
for $4,226.57, dated January 18, 1962 and recorded January
19, 1962 (Document No. 257) in Deed Book
, page
[In the interim between the preparation and filing of the
bill, there have been reco'rded the additional Memoranda of
Mechanics' Liens listed in the appendix hereto attached as
pa.ge 12.]

(13) Complainant is informed and therefore avers that
various other parties who have furnished labor and material
for the construction of the shopping center on the Leased
Premises, but whose names are not all known to complainant,
are now asserting rights to file mechanic's liens against the
Leasehold Estate. Some of them, as to whom complainant
does have knowledge, have agreed to subordinate their claims
in whole or in part to the indebtedness from Towers to complainant.
(14) Among the covenants by Towers in Article II of the
First Mortgage is the following:
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"FIRST: That it will forthwith remove or
otherwise satisfy any statutory lien upon the
Leasehold Estate. ''
page 8 ]

(15) Among the optional rights granted by Towers to complainant in Article III of the First Mortgage is the following:
"B. In the event of a breach by Grantor [Tow~rs] of the
First, Second, Third or Fourteenth covenant aforesaid . . .
then Trustees, at the request and election of Beneficiary, shall
undertake to remedy, satisfy, or otherwise crire any such
breach, whether or not such breach shall constitute a default
under the Lease, at the cost and expense of Grantor and the
Leasehold Estate, by paying such sums and taking such action
as may be deemed thereto requisite, and all sums of money
so paid where such breach may be remedied, satisfied or otherwise cured by the payment of money, and all fees, costs and
expenses advanced in connection with any such action taken
or caused to be taken by Trustees deemed by them to be
requisite to remedy, satisfy or otherwise cure such breach,
whether or not such action shall constitute performance under
the Lease or be sufficient to avoid, remedy, satisfy or otherwise cure such default under the Lease, shall be paid or advanced by Beneficiary and when so paid or advanced shall be
and become an addition to the Secured Indebtedness and shall
forthwith without demand become due and payable, with interest thereon from the date or dates advanced until paid at
the highest rate then applicable in respect to the Secured
Indebtedness, payment unto Beneficiary of all whereof is
hereby secured, and all such additions, together with interest
thereon as aforesaid, shall be otherwise recoverable from
Granto-r as a debt ..... ''
(16) Complainant avers that under the provision of the
First Mortgage last quoted it has the right to make available
to the First Mortgage Trustees the necessary funds for the
satisfaction of all present and potential mechanics's liens and
to have the amount so advanced become a part of the debt
secured by the First Mortgage, with interest as therein provided. For the protection of its lien, complainant is now
willing and able to advance the necessary funds to satisfy
present and potential mechanics' liens but is not informed as
to the proper amounts payable. Nor has complainant any
way of ascertaining same except through a determination in
this proceeding. Complainant therefore avers that it is en-
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titled to ask this Honorable Court to convene and determine
the amounts due all present and potential mechanic's lienors,
so that same may be paid by complainant and become a part
of the debt secured by the First Mortgage as aforesaid.
(17) Also among the covenants by Towers in Article II of
the First Mortgage is the following:
''FOURTH: That it will fully and punctually pay, keep and
perform all and several of the terms, covenants, agreements
and conditions in the Lease contained on the part of Grantor
[Towers] to be paid, kept or performed."
(18) Although not formally or officially so notified, complainant does believe that Towers has failed to comply with
the undertaking assumed by it in Article II(F) of the Lease
to pay the fees and expenses of George C. Davis, a consulting
radio engineer employed by Landlord.
(19) Complainant avers that under the provisions of Article
III(B) of the First Mortgage above quoted, it has the right
to pay the amount due Davis and have it become a part of
the debt secured by the First Mortgage, with interest as therein provided. Upon a holding to that effect by the Court, complainant will pay to Davis the amount certified by the Landlord to be due him.
(20) Complainant is not aware of any other default by
To,vers under the Lease. Should there be any, complainant
avers that it has the right to pay any amount necessary to
remedy such default and to have the amount thus expended
become a part of the debt secured by the First Mortgage,
together with interest as therein provided.
(21) In addition to the events of default under the First
Mortgage above set out, Towers is and continues in default
in performance of many of the undertakings assumed by it
in the Loan Agreement. The most important of these is its
failure to ''complete the leasing program . . . on or before
September 1, 1961.'' Complainant is informed, believes and
therefore avers that Towers has become so financially involved that it cannot complete the leasing program because
of its inability to provide funds to construct the store fronts
and do the interior finishing and equipping for adpage 9 ) ditional tenants who might be found and that Towers' stockholders are either unwilling or unable
to contribute or otherwise secure the funds required to perform its obligations under the various instruments above
mentioned.
(22) So far as complainant is advised, rentals from the
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spaces that have been rented are being properly collected by
Hogan and applied to the payment of ground rent to Landlord, taxes, insurance and other routine expense of operating
a shopping center. The Management Contract above mentioned does not make available to Hogan either the authority
or the resources to do more to extricate Towers from its
present predicament. Unless prompt action is taken to remedy
the situation, Towers will be put out of business through
either declaration by the Landlord of a default under the
Lease or a general creditors suit by lienors to sell its Leasehold Estate.
(23) In addition to the remedies above mentioned as being
provided in the First Mortgage for the protection of complainant, is the following in Article III:
"D. In furtherance of, and not by way of limitation upon,
the exercise and enjoyment of the rights and remedies conferred upon Trustees, as aforesaid, Trustees may without
notice enter in and upon and possess the Leased Premises and
any part or parts thereof, may lease such part or parts of
the Leased Premises as may be available for lease upon such
terms and conditions as Trustees may deem advisable, may
receive the rents reserved to be paid under such new leases
and under leases with existing tenants, applying the same as
in the case of proceeds of sale, may take such action as may
be by them deemed requisite to satisfy, remedy or otherwise
cure any such breach, and may take such other and further
action as may be necessary or appropriate to the operation
and maintenance of the Leased Premises and the preservation
of the Leasehold Estate."
(24) Even broader authority is given complainant itself
under 1f1 of the Loan Agreement :
'' 1. The full performance and satisfaction by the Mortgagor
[Towers] of the matters and obligations to be performed
and satisfied by it hereunder as well as under said Note and
Mortgage all being secured by said Assignments of even date
by the Mortgagor to the Bank of the Mortgagor's interest in
and to said tenant leases and more especially of the rents
and profits reserved thereunder and the issues thereof, that
it will complete the leasing program and accomplish amendment of particular leases all as required by the commitments
of the Mortgagee and of the Bank and will do the same to the
Bank's satisfaction on or before September 1, 1961, and the
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Mortgagor does hereby constitute and appoint the Bank its
attorney in fact with full powers of substitution and in its
name and stead or in the Bank's own name to take such action
as in the sole judgment of the Bank is necessary or expedient
to execute, enforce and to realize upon the rights, rents, profits
and issues of said tenant leases or any of them or any other
lease executed in relation to the premises and to that end,
at the Bank's option to satisfy the lessor's obligations or any
of them, contained in said tenant leases or any of them, to
demand, sue for, collect, receive and receipt for all sums which
may be owing the Mortgagor as lessor thereunder, to compromise any claim with respect to said tenant leases or any
other lease executed in relation to the premises, and to
negotiate and execute any modification or amendment thereof
if in the sole judgment and opinion of the Bank the same is
necessary or expedient to assure completion of the improvements hereinafter referred to and to assure or preserve the
Bank's security interest in the mortgaged premises as fully
improved or otherwise.''
(25) Complainant avers that under the express provisions
of the First Mortgage and Loan Agreement above quoted, it
is entitled to have the First ~1ortgagee Trustees enter upon
the Leased Premises, receive the rents, issues and profits
therefrom, perform all obligations of Towers under the Lease,
complete the leasing of the space in the shopping center, and
expend such amounts as may be necessary to finish and equip
the interiors of the present vacant spaces and to have the
amounts so expended become a part of the debt secured by
the First Mortgage, with interest as therein provided.
(26) Complainant is advised and therefore avers that it is
also entitled to ask the Court to appoint the First Mortgage
Trustees as Receivers of the Court, so that in all their actions
they may be subject to the direction and supervision of the
Court, thus assuring to all parties in interest judicial administration of the affairs of Towers until its own officers are
able to properly manage its affairs or until such time as its
financial condition may be found so hopeless as to require
foreclosure sale of its Leasehold Estate.
page 10 ]
(27) Further in support of the right asserted
by complainant to ask the Court to confer upon
the First Mortgage Trustees the authority of Receivers of
the Court, complainant calls attention to the following from
Article XII(A) of the First Mortgage:
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''A. In the event any action shall be instituted for judicial
foreclosure, or to recover possession of the Leased Premises
or any part thereof, or the rents accruing from the Leasehold Estate, and in any other proceeding taken by Trustees
or Beneficiary, it shall be sufficient for Trustees or Beneficiary to show default in or breach of any covenant herein
contained on Grantor's [Towers'] part to be kept or performed. Upon such showing, Grantor hereby consents to the
appointment of a receiver or receivers to impound the rents
accruing from the Leasehold Estate (except rents accruing
to Landlord under the Lease) ill any action or in aid of any
action instituted as aforesaid .... "
· (28) For the protection of all parties in interest during
the period that the First Mortgagee Trustees may be acting
as Receivers of the Court, complainant will assume full responsibility for remedying any presently existing default of
Towers under the Lease, including payment of the Davis bill
above mentioned in 1f18, and will assume responsibility for
the performance during such receivership of all obligations of
Towers under the Lease. If deemed necessary by the Court,
complainant will furnish security to assure performance of
such undertaking by it.
(29) Although there are numerous events of default by
Towers under the Loan Agreement and Mortgages, as above
seen, complainant is reluctant to now declare immediately
due and payable the indebtedness secured by the Mortgages.
It is hopeful that the First Mortgage Trustees, if granted
adequate powers as Receivers of the Court, may within a
reasonable time be able to find a solution of the financial
problems of·Towers in a way that will work no undue hardship upon any party. Complainant believes that there is a
possibility that the Towers' situation may yet be saved by
. securing additional tenants and thus increasing the rental
ipcome from the shopping center to the point of attractiveness for permanent financing through long term loans.
(30) Should it appear that the problems of Towers cannot
be solved within a reasonable time through operation of its
affairs by the First Mortgage Trustees as Receivers of the
Court, or should the Court not feel it proper to confer upon
the First Mortgage Trustees the authority to act as such
Receivers, complainant reserves its right to declare in default
all or part of its indebtedness and to require foreclosure of
its liens.
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IN CONSIDERATION vVHEREOF, complainant respectfully prays that:
(A) The parties named as defendants in the caption of and
appendix to this bill may be made parties defendant hereto
and required to answer same ;
(B) The Court will adjudicate the right of complainant to
expend, or have the First Mortgage Trustees expend, such
sums as may be necessary to ren1edy all defaults by Towers
under the Lease, Loan Agreement and several Mortgages
and to have the amounts so expended become a part of the
indebtedness secured by the First Mortgage with interest as
therein provided ;
(C) The Court will convene all present and potential lien
creditors of Towers and ascertain the amounts and priorities
of their several liens ;
(D) The First lVIortgage Trustees may be appointed Receivers of this Court with authority and instructions to exercise all powers conferred upon complainant in the Loa!)
Agreement and upon them in the several Mortgages, including
without limitation entering upon the Leased Premises, receiving the rents, issues and profits therefrom, defraying all
reasonable costs of operating the shopping center, performing all obligations of Towers under the Lease, Loan Agreement, Deeds of Trust and its own subleases, using funds of
Towers or funds supplied by complainant to discharge all
liens found by the Court to be superior to those of complainant's mortgages, completing the leasing of the space in the
shopping center upon such terms and conditions as they may
deem proper under the Lease and using funds supplied by
Towers or complainant to finish and equip the store fronts
and interior of spaces now vacant either before or after
securing new rental con tracts ;
(E) The Court will continue the operation of the affairs of
Towers by the First ~fortgage Trustees as Receivers of the
Court for a reasonable time to determine whether the financial
problems of Towers may thus be solved;
(F) If it appears that through such receiverpage 11 ]
ship Towers may not be extricated from its
difficulties within a reasonable time or if the Court should
not feel it proper to appoint the First Mortgage Trustees as
Receivers of the Court in accordance with the prayers hereof,
complainant may be permitted to declare its indebtedness immediately due and payable and to proceed forthwith to have
the Leasehold Estate foreclosed by the First Mortgage Trustees in accordance with the terms of the First ~{ortgage
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(G) Complainant may receive such other, further and
general relief as in equity may seem meet and proper.
Very respectfully, .
THE FIRST NATIONAL BANK OF BOSTON
By EARLE F. HARRIGAN
and
FRANK W. ROGERS
Of Counsel

*
page 84 )

*

*

*

*

EXHIBIT ''F''

THIS DEED OF TRUST, made and entered into this 27th
day of July, 1961, by and between Towers Shopping Center,
Incorporated a Virginia corporation with its registered office
in the City of Norfolk, Virginia, hereinafter called ''Grantor;" Frank W. Rogers and Leonard G. Muse, both of whom
are domiciled in the State of Virginia and reside in the City of
Roanoke, hereinafter called ''Trustees;'' The First National
Bank of Boston, a national banking association with its main
banking house in the City of Boston, Massachusetts, hereinafter called ''Beneficiary;'' Times-World Corporation, a
Virginia corporation with its registered office in th~ City of
Roanoke, Virginia, hereinafter called ''Landlord;'' and Goodman-Segar-Hogan, Incorporated, a Virginia corporation, with
its registered office in the City of Norfolk, Virginia, hereinafter called ''Grantor's Agent;''
WITNESSETH
THAT, WHEREAS, by Contract of Lease dated May 16,
1960, as supplemented and amended by a Supplementary and
Amendatory Contract of Lease dated January 23, 1961 (both
hereinafter defined and referred to as "Lease"), Landlord
let and demised for a term of years unto Grantor,
page 85 ) as Lessee therein, those two certain contiguous
tracts of land located in the City of Roanoke, Virginia, hereinafter more particularly described; and
WHEREAS, Grantor is in the process of constructing upon
the lands so leased and demised certain buildings and improvements to be known as and operated under the name of
Towers Shopping Center; and
·
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WHEREAS, Grantor is justly indebted unto Beneficiary
for money borrowed, and has made and delivered to Beneficiary its interest-bearing, promissory note, hereinafter more
particularly described, in the principal amount of $2,500,000.00, of even date herewith, payable without grace to the order
of Beneficiary, with interest in the manner therein and herein
provided; and
WHEREAS, Grantor intends by this deed of trust to assign
unto Trustees the Lease and to grant and assign unto them
all of Grantor's leasehold interest and est~te created by and
existing under the Lease in and to the lands so leased and
demised, and the buildings and improvements now and hereafter thereto belonging, together with the other and further
security hereinafter described, for the purpose of securing
unto Beneficiary the full and punctual payment of said indebtedness, evidenced by said note, all other and additional
borrowings as aforesaid, the interest on all thereof, and the
additions thereto, with interest, and to further secure the
full and punctual performance of all and several of the
covenants and undertakings herein contained on the part of
Grantor to be kept or performed; and
WHEREAS, Landlord has consented to join in the execution of this deed of trust for the purpose of waiving and
amending in Article VII hereof certain of the conditions and
requirements of the Lease and for the further purpose of
directly conferring upon and confirming unto Trustees and
Beneficiary those certain rights and privileges specifically
made available to them or for their benefit under the terms
of the Lease ; and
WHEREAS, Grantor's Agent has joined in the execution
of this deed of trust for the purpose' of providing for the
abatement or subordination of its right to receive for its
own use a portion of the rents accruing upon and by virtue
of certain subleases of spaces or units in the buildings and
improvements to be constructed upon the lands so leased and
demised;
NOW, THEREFORE, IN CONSIDERATION of the premises and Five Dollars ($5.00) cash in hand paid by Beneficiary
unto Grantor, the receipt whereof is hereby acknowledged,
Grantor does hereby assign and set over unto Trustees the
Lease, as hereinafter defined, and does hereby further grant,
assign and set over unto them the whole of Grantor's leasehold interest and estate created by and existing under the
Lease in and to those certain lands, and all improvements now
and hereafter from time to time and at any time thereto be-

Globe Iron Construction Company, Incorporated v.
The First National Bank of Boston, et al.

17

longing, situate in the City of Roanoke, State of Virginia, and
more particularly described as follows :
page 86 )

Tract No. 1

*

*

*

*

*

*

*

*

*

*

*

*
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Tract No.2

*

*

*

BEING AND CONSTITUTING all of the estate, right,
title and interest whatsoever, both at law and in equity, of
Grantor in and to the Leased Land and improvements, and
hereinafter referred to as ''Leasehold Estate;''
. TOGETHER with all leases made and to be made by
Grantor with tenants, as hereinafter defined, and the estates
created thereby and existing thereunder, and the rents therein reserved to be paid;
IN TRUST, NEVERTHELESS, to be held unto Trustees,
and to whomsoever may succeed or be substituted to their
office, as hereinafter provided, to secure unto Beneficiary the
full and punctual payment of an indebtedness in the sum of
$2,500,000.00, with interest thereon from the date hereof at
6%% per annum, and also to secure the full and punctual
performance of all and several of the terms, covenants, agreements and conditions hereof on the part of Grantor to be kept
or performed.
The indebtedness so secured is evidenced as hereinbelow in
extenso set out, is identified by the signatures of Trustees, and
is hereinafter referred to as ''Secured Indebtedness:''
page 88 )
$2,500,000.00

DEED OF TRUST NOTE
Boston, Massachusetts

July 27, 1961

FOR VALUE RECEIVED, without grace, TOWERS
SHOPPING CENTER, INCORPORATED, a Virginia corporation, promises to pay to the order of THE FIRST NATIONAL BANK OF BOSTON, at its principal banking house
in the City of Boston, Massachusetts, or at such other place
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or places as the holder hereof may from time to time designate
in writing, the principal sum of TWO MILLION FIVE
HUNDRED THOUSAND DOLLARS ($2,500,000.00) or so
much thereof as may be advanced hereunder, together with
interest thereon at the rate of 61;2 per cent per annum.
The Maker represents that it holds a commitment from
Massachusetts Mutual Life Insurance Company (hereinafter
referred to as "Massachusetts 1\tiutual ") to lend it a sum of
$2,100,000.00 upon compliance with certain conditions as set
forth in the commitment, and the Maker represents that it
has applied for and has reason to believe that it will receive
a new or amended commitment from Massachusetts Mutual
to lend it the sum of $2,500,000.00 upon terms and conditions
no more onerous than the commitment the Maker presently
holds as aforesaid, and the 1\tiaker understands that the holder
is willing to make and does make the aforesaid loan for the
term recited below because of and in reliance upon said representation. It is hereby covenanted, stipulated and agreed that
the holder hereof may at its option, at any time subsequent
to June 30, 1962, declare the entire principal sum of this note,
or so much thereof as shall have been advanced to the Maker,
with interest thereon as accrued, immediately due and payable and, if not paid within ten (10) days of the date of such
notice, that this note be then in default, if this note shall not
have been purchased and paid for by and assigned or transferred to Massachusetts Mutual on or prior to June 30, 1962.
This option in the holder hereof may be exercised whether
or not the Maker may be in default under any of the terms
hereof and whether or not the failure or refusal of 1\tlassachusetts Mutual to receive and accept said assignment or transfer
may be justified on the ground of any dereliction or fault of
the Maker. In the event said option is exercised, the holder,
its successors or assigns, shall have and may exercise all the
rights and remedies provided in this note or in the hereinafter
described deed of trust or other instruments securing the
payment of this note for the recovery of said principal sum,
interest and other charges in case of default by the
,
Maker.
page 89 )
Interest at the rate of 6:Y2 per cent per annum
shall accrue on the amount and from the date
of each advance hereunder and shall become due and payable
September 1, 1961 and monthly thereafter to and including
the first day of the month in which occurs the assignment or
transfer of this note to Massachusetts Mutual and until paid
and any unpaid balance thereof shall become due and payable
on the date of such assignment or transfer, and thereafter
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the principal sum of Two Million Five Hundred Thousand
Dollars ($2,500,000.00), or so much thereof as shall have been
advanced hereunder, with interest at the rate of 61h per cent
per annum until paid on the balances of such principal sum
from time to time remaining unpaid, shall be payable in
successive, monthly installments of $18,639.33 each, due respectively on the first day of the month next succeeding the
month within which this note shall have been assigned or
transferred to Massachusetts Mutual but in any event not
later than July 1, 1962, and on the first day of each succeeding
month thereafter, and, unless ·previously paid in full, a final
installment equal to the entire principal balance then remaining unpaid, with accrued interest thereon, to be due and payable on June 30, 1982, such monthly installments to be applied
by the holder hereof when received, first, to the payment of
interest on the principal balances from time to time remaining unpaid at the aforesaid rate, and any balance to be used
to reduce said principal debt, with the OP.tion in the holder of
applying any of such installments when received to reimburse itself for any advances made under the terms of the
deed of trust hereinafter referred to or other instruments
securing the nayment of this note, with interest on such
advances. Such installments shall bear interest after maturity at the rate of 6¥2 per cent per annum.
The privilege is reserved of making prepayment of principal on any installment due date in an amount equal to the
principal portion of one or more of the required installment
payments that are next due hereunder, but not in lieu thereof, provided, however, that sixty (60) days' notice of the intention of making such payment is given, and provided further
that such additional principal payments shall not in any one
loan year exceed the sum of $210,000.00, which sum shall be
noncumulative from year to year; and provided further that
the Maker shall have the privilege of making only one prepayment during any one loan year. Subject to the
page 90 ] same notice, the loan may be paid in full on any
installment due date after the eighth loan year
with a prepayment charge upon the outstanding balance of
the loan of 5 per cent if paid during the ninth loan year, which
charge shall reduce one-half of one per cent during each
succeeding loan year thereafter until such charge shall be
reduced to one per cent per annum, in which event there shall
be no further reduction in said prepayment charge ; provided,
however, that the privilege of paying this note in full may
not be exercised in the same loan year in which a partial pre-
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payment of principal is made. The term "loan year" as used
in this paragraph shall be construed to be any 12-month
period beginning with the due date of the first installment
payment hereunder or any anniversary thereof.
The Maker and endorsers hereof, if any, hereby waive presentment, protest and demand, notice of protest, demand and
dishonor, and nonpayment of this note, and expressly agree
that this note, or any payment hereunder, may be extended
or renewed from time to time, and as extended or renewed
bear such rate of interest as may be agreed upon by the Maker
and holder or holders hereof, without in any way affecting
the liability of the endorsers.!hereof, if any.
This note is secured by a first lien deed of trust of even
date herewith from the Maker to Frank W. Rogers and
Leonard
~{use, Trustees, conveying unto said Trustees the
leasehold estate, as in said deed of trust defined, in those certain lands and all improvements now or hereafter from time
to time thereto belonging, situate in the City of Roanoke,
state of Virginia, and in said deed of trust more particularly
described, and is further secured or to be secured by the
assignment by the Maker to said Trustees of leases made
and to be made by Maker, as landlord, with tenants as defined
in said deed of trust.
In the event of default in the payment of any installment
of principal or of interest due hereunder, any covenant contained in said deed of trust or in the assignment of leases,
the holder hereof may, at its option, declare the whole amount
due hereunder immediately due and payable.
The Maker hereby agrees to pay all expenses incurred in
collecting this note, including a 10 per cent attorneys-' fee
in case this note shall be placed in the hands of an attorney
for collection, said amount being agreed upon as a reasonable
fee for collection.
page 91 )
WITNESS WHEREOF, Towers Shopping
Center, Incorporated has caused its name to be
signed hereto by its President thereto duly authorized.

c:

TOWERS SHOPPING CENTER, INCORPORATED

By
President
CERTIFICATE
The undersigned Trustees subscribe their names hereto
for the sole purpose of acknowled!{ing the identity of the
within note as that same note described in and evidencing the
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indebtedness secured by that certain deed of trust of even
date herewith executed by Maker as Grantor therein.
Trustee
and
Trustee
It is intended hereby to secure the payment of the secured
Indebtedness, evidenced as above set out or provided, or any
extensions and renewals thereof, in whole or in part, no
matter how any such extensions or renewals may be evidenced,
with interest on any renewals or extensions thereof at the
rate therein provided.
Grantor hereby consents and agrees that the Secured Indebtedness, evidenced as above set out or provided, or any
part thereof, may be renewed or extended beyond maturity as
often as may be desired by agreement between the legal holder
of the evidence or evidences of the Secured Indebtedness and
any subsequent assignee or owner of the Leasehold Estate
at such rate of interest as may be agreed upon by them, and
no such renewal or extension shall in any way operate to
release Grantor or any other person in any wise liable for the
payment of the Secured Indebtedness.
Article I. Definitions
A. The term ''Lease,'' as used herein, shall mean that
certain Contract of Lease dated 1\tiay 16, 1960, of record in
the Clerk's Office of the Hustings Court of the City of Roanoke,
Virginia, in Deed Book 1075, at page 240, as supplemented
and amended by that certain Supplementary and Amendatory
Contract of Lease dated January 23, 1961, of recpage 92 ) ord in the aforesaid Clerk's Office in Deed Book
1089, at page 443, as further herein modified and
amended, together with all written modifications thereof and
amendments thereto hereinafter made by Landlord and Grantor with the written consent of Beneficiary, evidenced by its
joinder therein.
B. The term ''improvements,'' as used herein, shall mean
all buildings and other structures now or here.after at any
time erected on the Leased Land, together with all real fix-
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tures appurtenant thereto, determined as if installed by Landlord, and all entrances, driveways and pavements; except,
however, all underground lines, wirings and radials owned
by Landlord, located on or under the Leased Land and used
or useful in connection with the operation of its broadcasting
facilities, as the same now exist or hereafter from time to
time may be replaced, enlarged, extended or renewed.
C. The term "Leased Premises," as used herein, shall
mean the Leased Land and all improvements thereon.
D. The term "tenant," as used herein, shall mean a person,
firm or corporation who shall use, lease and/or occupy a storeroom and/or space in the shopping center (Leased Premises)
or any revenue-producing facilities or concession in connection therewith.
E. The term ''Trustees,'' as used herein, shall mean the
named Trustees, and the successors and substitutes of either
or both, and shall include the attorneys, agents, employees
and all others 'vho from time to time may be retained, employed, hired or otherwise engag~d by the named Trustees,
and their successors or substitutes, to exercise any of the
rights or remedies, or perform any of the duties or obligations of Trustees in this deed of trust contained or provided.
F. The term "Beneficiary," as used herein, shall mean the
named Beneficiary and the holder or holders by transfer,
assignment or endorsement of the evidence or any of the
evidences of the Secured Indebtedness or any renewels or
extensions thereof, in whole or in part ; and if Beneficiary shall
consist of more than one party, then each shall have and may
exercise for all of them the rights and remedies herein conferred upon Beneficiary.
Article II. Covenants of Grantor
Grantor covenants and agrees with Trustees and Beneficiary, so long as any part of the Secured Indebtedness, and
additions thereto, with interest, shall remain unpaid:
FIRST: That it will forthwith remove or otherwise satisfy
any statutory lien upon the Leasehold Estate.
SECOND: That it will exercise the option granted it in the
Lease to renew the term of the Lease by giving to Landlord
and to Beneficiary written notice of such exercise on or before
the last day of February 2009, and by paying to Landlord
within twelve months from the date of such exercise of the
renewal option the sum of $75,000.00 cash.
page 93 )
THIRD: That it will at all times, at its own
cost and expense, keep all the insurable improve-
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ments (excluding foundations below ground level) insured
by financially sound and reputable insurance companies or
associations authorized to do business in Virginia against
loss or damage by fire, explosion or other risks or perils insured against by extended coverage insurance, by carrying
replacement cost fire insurance, with extended coverage, on
all of the improvements, in a total amount not less than 80%
of the insurable values thereof, or such greater percent as
may be requisite to have such insurance, either without coinsurance clause or with no less insurance coverage than
provided by 80% co-insurance clause.
Grantor shall have the insurable values of the improvements
determined by agents or employees of the insurer~ from time
to time, first upon the completion thereof, and at least each
three years thereafter, and promptly deliver to Beneficiary
copies of such determinations. Upon the failure of Grantor
to so secure the determination of said- insurable values and
deliver the same to Beneficiary, Trustees or Beneficiary may
have such values determined by appraisers of their or its
own selection and at Grantor's cost.
· Grantor shall also maintain insurance with such insurance
companies and associations and in such amounts as may be
approved by Beneficiary against loss or damage from other
hazards and risks to the Leased Premises and to the person
or property of others of the character usually maintained by
companies engaged in the same or similar business similarly
situated, including specifically rent or loss of rental income
insurance against loss or abatement of tenants' rents on
account of damage to their demised premises by fire or other
casualty in an amount and 'vith companies or associations
satisfactory to Beneficiary.
During the construction and until the completion of the
construction of the improvements upon the Leased Land,
Grantor shall carry and maintain builder's risk insurance,
in the types as above prescribed, in amounts to fully cover
at all ti~es the insurable value of the improvements constructed and being constructed.
Until such time as Grantor shall become entitled to a release
of this deed o:( trust, as is hereinafter provided in Article XV,
all insurance policies covering the risks to the improvements
shall contain a mortgagee clause designating Beneficiary as
the holder of a first lien deed of trust on the Leasehold Estate
in the form of the New York standard mortgagee clause, and
providing for all loss payable resulting .from such insured
perils and casualties occurring prior to such time to be paid
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directly to beneficiary, which shall have and possess the
option of applying the loss payable proceeds, or any part
thereof, towards the payment of the secured Indebtedness
or to the repair or replacement of the insurable improvements
on the Leased Land.
In the event that Beneficiary shall elect to apply
page 94 )
the loss payable proceeds towards the payment
of the Secured Indebtedness and such loss payable proceeds,
after deducting all proper and necessary costs, fees and expenses in connection with the collection thereof, exceed the
then outstanding amount of the Secured Indebtedness and the
additions thereto, with interest on such additions, such excess
shall be by Beneficiary paid over to The First National Exchange Bank of Roanoke, Depositary Agent, to be by it held,
applied and disbursed in accordance with the provisions therefor set forth in Article XI of the Lease.
Grantor shall cause all such policies of insurance, or fully
executed and validated copies thereof, to be delivered to
Beneficiary.
FOURTH: That it will fully and punctually pay, keep and
perform all and several of the terms, covenants, agreements
and conditions in the Lease contained on the part of Grantor
to be paid, kept or performed.
FIFTH: That it will not suffer the occurrence of any condition or event constituting nonperformance or default under
the Lease.
SIXTH: That it will fully and punctually pay unto Beneficiary the Secured Indebtedness as the same, or any part thereof, shall mature and become due and payable according to the
evidence or evidences thereof.
SEVENTH : That it will not abandon or surrender the
Leasehold Estate, or terminate, cancel or permit to be terminated or cancelled the Lease; nor will it modify, change,
supplement, alter or amend the Lease without the written
consent of Beneficiary.
EIGHTH: That no release or forbearance by Landlord of
any of Grantor's duties or obligations to perform the terms,
covenants, agreements and conditions in the Lease contained
on its part to be kept or performed shall operate to release
it from any of its duties and obligations to perform the terms,
covenants, agreements and conditions herein contained on its
part to be kept or performed.
NINTH: That it will not mortgage or otherwise encumber
the Leasehold Estate or improvements without the prior
written consent of Beneficiary.
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TENTH: That it will disburse and expend all monies borrowed and to be borrowed by it of Beneficiary now and hereafter constituting the Secured Indebtedness, or a part thereof,
only for the purpose of paying the fees, costs and expenses
incident to tl;te construction of the improvements upon the
Leased Land, and for no other purpose, until such time as
the construction of th~ improvements on the Leased Land
shall have been completed in accordance with the terms of
the Lease or Beneficiary shall have by instrument in writing
waived compliance by Grantor with the requirements of this
covenant; and until completion of the construction of the
improvements upon the Leased Land, no part of such borrowings shall be by Grantor used to reimburse itself or another or others for any funds owned or otherwise borrowed
or acquired and by it advanced toward payment of the fees,
costs and expenses incident to the construction of the improvements on the Leased Land.
page 95 ]
ELEVENTH: That it will assign and set over
unto Trustees by instrument in writing in form
acceptable to Beneficiary all leases with tenants now existing
and hereafter from time to time made, and will deliver over
unto Trustees all such assignments, together with a recordable
copy of the leases so assigned; and that it will make no
other assignment of any such leases, or of the rents therein
reserved to be paid, and will not permit such rents to be
anticipated or paid in advance; nor, without the prior written
consent of Beneficiary, will it terminate or cancel, or permit
to be terminated or ca~celled, or, in respect to the term thereof or rents therein reserved to be paid, modify, change, supplement, alter or amend any such lease.
.
TWELFTH: That it will furnish Beneficiary an audited
statement within 90 days following the close of each fiscal
year adopted by Grantor, setting forth for the preceeding
fiscal year the rents paid and remaining unpaid to Grantor
in respect to each of the leases with tenants, any other income
of Grantor from the Leasehold Estate, paid and receivable,
and the amount of sales made on or from the premises demised
unto each tenant where reportable to Grantor under the
terms of such tenant's lease; and all rents, taxes, premiums,
assessments, charges, fees, costs and expenses incurred by
Gr·antor or otherwise accrued in connection with the ownership of the Leasehold Estate and the administration, operation and maintenance of the Leased Premises, the amounts
thereof which have been paid and the amounts thereof remaining unpaid. Each such audited statement shall conforn1
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to general accounting practices followed in respect to similar
operations.
THIRTEENTH: That it will furnish to Beneficiary, on
demand, evidence satisfactory to Beneficiary certifying its
full and punctual payment unto Landlord of the fixed and
contingent rents and the full and punctual performance of
all the terms, covenants, agreements and conditions in the
Lease reserved and contained on Grantor's part to be paid,
kept or performed.
FOURTEENTH: That it will faithfully abide by, perform
and discharge each and every obligation, covenant and agreement in each and every one of its leases with tenants by it to
be performed, and, at its sole cost and expense, will diligently
by all proper and legal means seek to enforce or secure the
performance of each and every obligation, covenant, condition
and agreement of said leases by the tenants to be performed.
FIFTEENTH: If the Grantor acquires, directly or indirectly, in fee or by lease any other lands (or any interest
whatsoever therein) situated within one thousand (1000)
feet of the perimeter boundary of the Leased Land, it will
by proper instrument duly recorded subject the same to the
lien hereof.
SIXTEENTH: The Grantor covenants and agrees that
the funds advanced (and to be advanced) on the security
hereof, are to be used in the construction of certain improvements on the premises herein described in accordance with
a loan agreement executed by the Grantor and
page 96 ) Beneficiary of even date, which loan agreement is
incorporated herein by reference to the same
extent and effect as if fully set forth and made a part of
this Deed of Trust. This covenant shall be terminated and
be no longer effective upon the completion of the improvements to the satisfaction of the Beneficiary and the making
of the final advances as provided in said loan agreement
ARTICLE III. Rights and Remedies of Trustees and Beneficiary Ancillary to or in Lieu of Sale or Foreclosure
A. So long as Grantor shall keep or perform all and
several of the covenants herein contained on its part to be
paid, kept or performed, Grantor may remain in possession
of the Leased Premises and may take the rents and profits
of the Leasehold Estate to its own use and benefit.
B. In the event of a breach by Grantor of the First,
Second, Third or Fourteenth covenant aforesaid, or of the
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Fourth covenant aforesaid, that is to say in respect to the
Fourth. covenant :
1. If Grantor shall fail to pay any installment of fixed
rents, contingent rents or any other sum payable by Grantor
pursuant to the terms of the Lease when the same shall
become due ; or
2. If Grantor shall fail to perform any of the other terms,
covenants,· agreements and conditions of the Lease on Grantor's part to be kept or performed;
I
then Trustees, at the request and election of Beneficiary,
shall undertake to remedy, satisfy, or otherwi~e cure any
such breech, whether or not such breach shall constitute a
d~fault under the Lease, at the cost and expense of Grantor
and the Leasehold Estate, by paying such sums and taking
such action as may be deemed thereto requisite, and all sums
of money so paid where such breech may be remedied,
satisfied or otherwise cured by the payment of money, and
all fees, costs and· expenses advanced in connection with any
such action taken or caused to be taken by Trustees deemed
by them to be requisite to remedy, satisfy or otherwise cure
such breach, whether or not such action shall constitute
performance under the Lease or be sufficient to avoid,
remedy, satisfy or otherwise cure such default under the
Lease, shall be paid or advanced by Beneficiary and when
so paid or advanced shall be and become an addition to the
Second Indebtedness and shall forthwith without demand
become· due and payable, with interest thereon from the
date or dates advanced until paid at the highest rate then
applicable in respect to the Secured Indebtedness, .payment
unto Beneficiary of all whereof is hereby secured, and all such
additions, together with interest ·thereon as aforesaid, shall
be otherwise recoverable from Grantor as a debt. Trustees
shall come under no obligation to any party hereto to exercise the rights and remedies in this subparagraph conferred upon them, unless, as a condition precedent, Beneficiary
shall advance to them or on their behalf such
page 97 ) amounts of money as may be deemed by Trustees
to be requisite to remedy, satisfied or otherwise cure any such default or, where the amount cannot
be ascertained with reasonable certainty, to otherwise give
such assurances of payment or indemnity to Trustees as
they may reasonably require.
C. In the event of a bre~ch by Grantor of any of the

28

Supreme Court of Appeals of Virginia

covenants in this deed of trust contained, Trustees shall
thereupon have, as if absolutely assigned and set over
unto them, and, at the election and request of Beneficiary,
may exercise and continue to exercise all and several of
the rights and privileges conferred upon Grantor as Lessee
under the Lease, and reserved unto Grantor as landlord
under any and all leases with tenants, until such breach or
breaches shall have been satisfied, remedied or otherwise
cured and, or in the alternative, until Trustees shall have
sold or foreclosed the Leasehold Estate in execution of their
trust.
D. In furtherance of, and not by way of limitation upon,
the exercise and . enjoyment of the rights and remedies
conferred upon Trustees, as aforesaid, Trustees may without notice enter in and upon and possess the Leased Premises
and any part or parts thereof, may lease such part or parts
of the Leased Premises as may be available for lease upon
such terms and conditions as Trustees may deem advisable,
may receive the rents reserved to be paid under such new
leases and under leases with existing tenants, applying the
same as in the case of proceeds of sale, may take such action
as may be by them deemed requisite to satisfy, remedy or
otherwise cure any such breach, and may take such other
and further action as may be necessary or appropriate to
the operation and maintenance of the Leased Premises and
the preservation of the Leasehold Estate.
E. It is understood and agreed by Grantor that Trustees
shall have and may exercise and continue to exercise and
enjoy any and all of the rights and remedies conferred upon
them as aforesaid, independently of a sale or foreclosure
of the Leasehold Estate, until the breach or breaches upon
which the exercise and enjoyment thereof may be conditioned
and all other breaches in the performance of the covenants
herein contained on Grantor's part to be paid, kept or performed shall have been satisfied, remedied or otherwise
cured, whereupon Trustees shall no longer have, nor may
they exercise or enjoy any of the rights or remedies conferred upon them as aforesaid, unless by reason of any
such breach Beneficiary shall have requested Trustees to
sell or foreclose the Leasehold Estate, in which ev.ent
Trustees, notwithstanding that any or all such breaches
shall have been satisfied, remedied or otherwise cured, may
continue to exercise and enjoy such rights and remedies
pending sale or foreclosure of the Leasehold Estate or
until Beneficiary shall have discontinued such sale or foreclosure proceedings.
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F. In the event of a breach by Grantor of any covenant
herein contained on its part to be kept or perpage 98 ] formed, which by its nature cannot be satisfied,
remedied or otherwise cured solely by the payment of money, then until such breach shall have been
remedied, satisfied or otherwise cured and, or in the alternative, until the Leasehold Estate shall have been sold or
foreclosed, Trustees shall be entitled to receive as compensation for their services a commission of 5% of the
rents and income from the Leasehold Estate (including
rents from tenants) received or collected by the Trust~es,
which commission shall be in addition to the Trustee's
commission hereinbelow provided to be paid out of the
proceeds of the sale.
Article IV. Sale or Foreclosure
A. In the event of a breach by Grantor of any of the
covenants aforesaid, the Secured Indebtedness, whether the
evidence or evidences thereof may or may not have then matured, at the election of Beneficiary, exercised at any time after
such breach without notice to anyone, shall become immediately due and payable for all purposes whatsoever, and at the
request of Beneficiary, Trustees shall expose to sale· and sell,
and in the case of default of any purchaser at such sale, resell
the Leasehold Estate at public auction at such time and place
as Trustees may deem best and upon such terms and conditions as Beneficiary may in its request to sell designate,
after first advertising the time, place and terms of sale once
a week for four successive weeks in a newspaper published
or having a general circulation in the City of Roanoke, State
of Virginia.
1. Although no other or further advertisement shall be
necessary, Trustees may in their discretion give such other
and further advertisement of such sale as may be deemed
by them expedient, and the cost and expense thereof shall
be paid as a cost and expense of executing this trust.
2. Trustees may postpone or adjourn the sale at their
discretion, in such case giving such notice by advertisement
as may be by them deemed reasonable. Trustees shall come
under no liability to any party hereto for postponing or
adjourning or for failing to postpone or adjourn such sale.
3. Trustees may require of any bidder at such sale, or
~ny postponement or adjournment thereof, a. cash deposit of
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not exceeding 5% of the unpaid principal belance of the
Secured Indebtedness as of the date of breach or default
before his bid is ~eceived, which shall be refunded to the
bidder unless the Leasehold Estate is sold to him, in which
event it shall be applied to his credit in settlement, or should
he fail or refuse to complete his purchase promptly, then
it shall be applied to pay the costs and expenses of sale and
then toward the payment of a Trustee's commission of
2%% of the gross sales price, and the balance, if any, shall
be retained by Trustees and applied toward the payment
unto Beneficiary of the amount by which such sales price
may exceed the gross proceeds of sale of the Leasehold
Estate at resale, if any.
B. At any such sale Beneficiary may bid and become the
purchaser of the Leasehold Estate, free and forever discharged of all rights and equities of Grantor in and to the
same.
C. Trustees shall receive and receipt for the proceeds of
sale, no purchaser being required to see to the application
of the proceeds, and apply the same:
page 99 )

First, to discharge the costs and expenses of
executing this deed of trust, including a commission to the Trustees of 5% of the gross proceeds of sale :
Secondly, to discharge all taxes, levies and assessments,
with costs and interest, including the due pro rata part
thereof for the current year payable, levied or assessed in
respect of the Leased Premises and covenanted in the Lease
by Grantor to be paid;
Thirdly, to discharge the additions to the Secured Indebtedness and the interest on such additions, first to interest and then to principal ;
Fourthly, to discharge and pay off the Secured Indebtedness, first to interest and then to principal; and
Lastly, the residue of the proceeds shall be paid to Grantor.
Trustees as to such residue shall not be bound by any inheritance, devise, conveyance, assignment or lien of or upon
Grantor's equity without actual notice thereof prior to distribution.
Article V. Trustees
A. Either or both of Trustees may act and execute the
office of Trustees and each of them shall jointly and severally
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have and may exercise any and all of the powers, rights,
remedies and duties herein conferred upon Trustees, and
no person dealing with Trustees need look to or require
the joint exercise by Trustees of their office. The joint exercise by the Trustees of any of the powers, rights, remedies
and duties herein conferred upon the Trustees shall not
preclude any subsequent exercise by either of the Trustees
severally of any such powers, rights, remedies and duties,
and the exercise of any such powers, rights, remedies and
duties by either of the Trustees severally shall not preclude
the subsequent joint exercise by the Trustees of such powers,
rights, remedies and duties.
B. Trustees may retain, hire, employ or otherwise engage such attorneys, agents, employees and others as may
be deemed by them necessary or proper to aid and counsel
them in the administration or execution of this trust or, at
their direction and on their behalf, to exercise any of the
rights and remedies or perform any of the duties and
obligations conferred or imposed upon Trustees by this
deed of trust. The fees, compensation, costs and expenses
of each and all of them shall, when advanced by Trustees
or Beneficiary, be and become an addition to the Secured
Indebtedness and forthwith without demand become due
and payable, with interest thereon from the date advanced
until paid at the highest rate then applicable in respect
to the Secured Indebtedness, payment unto Beneficiary of
all whereof is hereby secured, and all such additions, together with interest thereon, shall be otherwise recoverable
from Grantor as a debt.
page 100 ) C. It is expressly understood and agreed to
by Grantor that Trustees may act and exercise
the office of Trustees although all or any of them may have
been, may now be, or may hereafter become and be at the
time of sale or foreclosure attorneys for, or officers, agents
or employees of Beneficiary.
D. In the event of the death, absence, inability, incapacity
or refusal of Trustees or any of them to act at any time
when action under this deed of trust may be required, or
for any other reason whatsoever, and at any other time,
Beneficiary shall have the power and may appoint successors to or substitutes for said Trustees, or either of them;
and all right, title and interest herein conveyed to Trustees,
as aforesaid, shall thereupon become vested in such successors or substitutes. Such appointment shall be in writing
and shall be exercised by filing in the Office of the Clerk
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of the Court wherein this deed of trust is recorded, a deed or
instrument of appointment, and may be exercised at any time
hereafter and at any time Beneficiary may wish to do so, without notice and without specifying the reason or reasons therefor. Grantor and Trustees expressly waive any notice whatsoever of the exercise of this power, however often it may be exercised, and, also, waive any requirement that any of the
Trustees shall give bond and consent that any of Tr\}stees
hereunder may act without bond if Beneficiary so desires.
Nothing herein contained shall deprive Beneficiary of the
right to apply for and receive any relief regarding any of
Trustees hereunder which is now or may be hereafter provided for by the laws of the State of Virginia, including,
but not confined to, the right to apply for a successor to or
substitute for any of Trustees. Any and all substitutes of
and successors to Trustees shall succeed to all of the rights
and powers herein granted to Trustees.
E. The exercise by Trustees of any of the rights and
remedies conferred upon them under this deed of trust
shall in no wise operate to release or discharge Grantor
from its liability for the full and punctual performance of
the terms, covenants, agreements and conditions herein
and in the Lease and leases with tenants contained on
Grantor's part to be kept or performed; and in no event
shall Trustees or Beneficiary come under any obligation or
liability to Landlord, Grantor or tenants for the exercise
or failure to exercise any of the discretionary or optional
rights and privileges in this deed of trust conferred upon
Trustees.
F. The rights and remedies conferred upon Trustees
under this deed of trust shall not be construed to in any wise
restrict or limit those conferred upon Trustees or Beneficiary
under any assignment by Grantor to Trustees or Beneficiary
of any tenant's lease but shall be deemed to be and constitute
alternative, cumulative or additional rights, privileges and
remedies to those conferred by any such assignment or
otherwise available to Trustees or Beneficiary at law or in
equity.
page 101 ]

Article VI. Lease Rental Option

A. In the event of a breach by Grantor of the second
covenant aforesaid, Beneficiary shall have the right to exercise the option granted to Grantor under the Lease to
renew the term of the Lease, and Grantor hereby constitutes and appoints Beneficiary its true and lawful at-
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torney in fact to exercise such option in its name or in the
name of Grantor by giving the notice and paying the
amount required of Grantor under the Lease to be given
and paid, and all costs, expenses, fees and amounts advanced by Beneficiary in connection with the exercise of
such option shall be and become an addition to the Secured
Indebtedness and shall forthwith and without demand become due and payable, with inte-rest thereon until paid at
the highest rate then applicable in respect to the Secured
Indebtedness, payment unto Beneficiary of all whereof is
hereby secured, and such addition, together with interest
thereon, as aforesaid, shall be otherwise recoverable from
the Grantor as a debt.
Article VII. Lease Amendment and Waivers
and Covenants of Landlord
A. Landlord and Grantor mutually agree that the Lease
shall be and it hereby is modified and amended by the cancellation of subparagraph C of Article II thereof. All other
terms, covenants, agreements and conditions in the Lease
contained, except those with respect to which Landlord has
herein waived compliance by Trustees or Beneficiary, shall
be and remain in full force and effect.
B. Landlord acknowledges receipt of notice from Beneficiary
of the execution and delivery of this deed of trust by Grantor
to Beneficiary and herewith certifies and represents that,
as of this date, the Lease, as herein modified and amended,
is in full force and effect, and that Grantor, as Lessee
thereunder, has not committed or suffered a default thereunder known unto Landlord; and
Landlord expressly recognizes and acknowledges The First
National Bank of Boston and Massachusetts Mutual Life
Insurance Company as each meeting in all respects the
requirements of an institutional lender, as that term is
used and defined in the Lease, and hereby waives in respect
to each of them the provisions of the Lease requiring:
1. That they or any of them shall have an unimpaired
capital surplus account of not less than $25,000,000.00 as of
this date, or, in the case of The Massachusetts Mutual Life
Insurance Company, as of the date it may become Beneficiary
hereunder;
2. That the Secured Indebtedness shall not exceed 70%
of the appraised value of the Leasehold Estate as of this
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date or as of the date }Iassachusetts ~1utual Life Insurance
Company may become Beneficiary hereunder;
3. That this deed of trust shall not be made, executed
and delivered until after the completion of construction of
the improvements of the Leased Land.
page 102 )

C. Landlord covenants and agrees with Trustees and Beneficiary that they and each of them
may exercise any of the rights and remedies and perfortn
any of the duties and obligations conferred or imposed
upon Grantor under the Lease, and that it will recognize
the exercise of any such rights and remedies and accept the
performance of any such duties and obligations by Trustees
or Beneficiary as fully and with the same force and effect
as if exercised or performed by Grantor.
D. Landlord covenants and agrees with Trustees and
Beneficiary that all rights and remedies conferred by the
Lease upon a Leasehold :Mortgagee as that term is used and
defined in the Lease, including the right to exercise on
behalf of Grantor the renewal option granted to Grantor
in the Lease, may be exercised by Trustees and Beneficiary,
and each of them.
E. Landlord covenants and agrees with Grantor, Trustees
and Beneficiary that, except for the types and amounts of
insurance therein set forth and except for the provisions
thereof made applicable by the sixth paragraph of the
Third Covenant hereof pertaining to the disposition of
proceeds of insurance in excess of the Secured Indebtedness,
all other provisions of Article XI of the Lease contained ~re
waived until the payment in full of the Secured Indebtedness and additio!\s thereto, with interest on such additions,
whereupon all of the provisions of Article XI of the Lease
shall revive and continue thereafter in full force and effect,
and Grantor shall immediately at such time cause all such
policies of insurance to be executed and/ or endorsed and
delivered to comply with the requirements of Article XI
of the Lease.
Article VIII. Covenants of Grantor's Agent
A. Grantor's Agent covenants and agrees that Trustees
and Beneficiary in the exercise of the rights and remedies
herein or in any separate assignment of any tenant's lease
conferred upon them, or any of them, to receive, collect
and apply toward the payment of the Secured Indebtedness
the rents due and payable and to become due and payable
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by tenants to Grantor, as landlord, shall be relieved and
forever discharged of any obligation or liability to hold out
for the benefit of, or pay over to Grantor's Agent, or its
successors or assigns, any portion or percentage of such
rents reserved in any tenant's lease, or otherwise, to be by
Grantor held out for the benefit of, or paid to Grantor's
Agent; and Trustees and Beneficiary shall have the unrestricted right to apply all rents so reserved and collected
toward the payment of the Secured Indebtedness as in the
case of proceeds of sale.
Article IX. Condemnation Proceeds
A. Grantor hereby assigns and sets over unto Beneficiary
all of its right, title and interest in and to all net condemnation proceeds, as in Article XIV of the Lease defined, to
which Grantor shall be entitled to receive under and by
virtue of Article XIV of the Lease.
page 103 ] B. Beneficiary shall have the right to obtain
counsel of its own choosing to represent it in
any condemnation proceedings had with respect to any taking or damage to the whole or any part of the Leased
Premises and in any sale of the whole or any part thereof
to anyone having the power of eminent domain, and the
reasonable fees of such counsel and the costs and expenses
incident to any such proceeding or sale shall be deducted
from and paid out of the net condemnation proceeds which
Grantor shall be entitled to receive under and by virtue
of Article XIV of the Lease, and the residue thereof shall
be by Beneficiary applied toward the reduction of the
Secured lndebtness.
Article X. Subordination
A. This deed of trust and the lien hereof shall be and
the same is hereby made and declared subordinate to all
leases made by Grantor with tenants, and the estates thereby
created and existing thereunder, of which Trustees or Beneficiary shall have actual or record notice. The duly executed
assignment in writing to Trustees or Beneficiary of any
tenant's lease, other than by this deed of trust, as of or
prior to the date hereof shall constitute conclusive evidence
of actual notice by Trustees and Beneficiary of such lease.
B. The interest or estate created by and existing under
any tenant's lease in respect of which this deed of trust
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is subordinate, as a:foresaid, so long as such tenant shall
keep and perform the terms, covenants, agreements and
conditions in such lease contained on its part to be kept
and performed, shall survive and be unaffected by the sale
or foreclosure of the Leasehold Estate.
C. The receipt and collection by Trustees or Beneficiary,
by suit or otherwise, of rents from, or the acceptance by
Trustees or Beneficiary of the performance of any term,
covenant, agreement or condition by, any tenant holding
under a lease subordinate or junior to this deed of trust shall
in no wise constitute recognition of or acceptance of attornment by such tenant or prevent the termination of such lease
or the extinguishment of the estate thereby created or existing
thereunder by sale or foreclosure of the leasehold Estate.
Article XI. Acquisition by Grantor of Fee
Simple Title to Leased Land
A. In the event Grantor shall acquire title to the fee simple
estate or any other estate or interest in the Leased Land,
or any part thereof, such acquisition shall not operate to
merge the Leasehold Estate into such other estate or interest or in any wise impair or affect the lien of this deed
of trust. In the event of any such acquisition, Grantor
covenants and agrees that it will, at the request of Beneficiary, execute and deliver unto Beneficiary any instrument
which Beneficiary may reasonably require for the purpose
of subjecting such estate or interest as security for the
payment of the Secured Indebtedness.
page 104 )

Article XII. Judicial Foreclosure

A. In the event any action shall be instituted for judicial
foreclosure or to recover possession of the Leased Premises
or any part thereof, or the rents accruing from the Leasehold Estate, and in any other proceeding taken by Trustees
or Beneficiary, It shall be sufficient for Trustees or Beneficiary to show default in or breach of any covenant herein
contained on Grantor's part to be kept or performed. Upon
such showing, Grantor hereby consents to the appointment
of a receiver or receivers to impound the rents accruing
from the Leasehold Estate (except rents accruing to Landlord under the Lease) in any action or in aid of any action
instituted aforesaid. In any such action Grantor shall, in
addition to the taxable costs, pay reasonable compensation
or commissions to Trustees, the costs and fees of any re-
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ceiver or receivers, and the reasonable fees and expenses
of any attorneys of Trustees or Beneficiary retained by
Trustees or Beneficiary in connection with any such proceeding. No provision in this deed of trust contained shall
be construed to require Trustees or Beneficiary to realize
upon the security hereof or any part of the security hereof,
by judicial foreclosure or any judicial proceeding ancillary
to or in aid of the exercise of the right and remedies of
Trustees or Beneficiary.
Article XIII. Covenants of Title
Grantor covenants that it is the owner of the Leasehold
Estate ; that it has the right to assign the Leasehold Estate;
that the Leasehold Estate is free of liens; that it will execute to Trustees, or a purchaser from them, such further
and other assurances of its ownership of the Leasehold
Estate as may be reasonably requisite to protect or perfect
the Leasehold Estate, regardless of whether or not default
or sale be made hereunder; and that a purchaser from
Trustees shall have and may quietly and peaceably enjoy
the Leasehold Estate in the Leased Premises.
Article XIV. Cumulative Rights of
Trustees and Beneficiary
A. Each right and remedy of Trustees or Beneficiary
provided for in this deed of trust shall be cumulative
and be in addition to every other right or remedy provided
for herein or now or hereafter existing at law or in equity
or by statute or otherwise and the exercise or beginning of
the exercise by Trustees or Beneficiary of any one or more
of the rights or remedies provided for herein or now or
herafter existing at law or in equity or by statute or otherwise shall not preclude the simultaneous or later exercise
of any or all other rights or remedies provided for herein
or now or hereafter existing in law or in equity or by statute
or otherwise.
page 105 )

Article XV. Release

A. If Grantor shall fully pay unto Beneficiary the Secured
Indebtedness and the additions thereto, with interest on such
additions, and keep or perform all of the covenants herein
contained on its part to be kept or performed, then upon
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the request and at the cost of Grantor this deed of trust shall
be released by deed of release or as provided by statute,
and upon presentation and exhibition to Trustees of all of
the evidences of the Secured Indebtedness properly marked
paid or cancelled, Trustees may make release of this deed
of trust by their sole deed of release or on the margin of
the deed book where this deed of trust is recorded, as provided by statute, and are by Beneficiary hereby expressly
authorized and appointed as its agent so to do, all at the
cost of Grantor.
Article XVI. Limitation of Joinder of Landlord
A. Landlord joins in and executes this deed of trust for
the sole purposes of waiving, amending and modifying certain
of the conditions and requirements of the Lease, all such
waivers, amendments and modifications being fully set forth
in Article VII hereof, and to directly confer upon and confirm unto Trustees and Beneficiary those certain rights
and privileges made available to them or for their benefit
under the terms of the Lease.
IN WITNESS WHEREOF, Grantor, Landlord and Grantor's Agent have caused their respective names to be signed
hereto and their respective seals to be affixed hereto and
attested by their respective officers thereto duly authorized.
TOWERS SHOPPING CENTER, INCORPORATED
By R. J. ZOBY
President
ATTEST:
J. TOM HILL
Secretary
TIMES-WORLD CORPORATION
By M. W. ARMISTEAD, III
ATTEST:
BARTON W. MORRIS, JR.
Secretary
GOODMAN-SEGAR-HOGAN, INCORPORATED
By HUNTER A. HOGAN, JR.
Vice-President
ATTEST:
IRA B. HALL
Assistant-Secretary
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EXHIBIT ''I''

THIS DEED OF TRUST, made and entered into this 27th
day of July, 1961, by and between Towers Shopping Center,_
Incorporated, a Virginia corporation with its registered
office in the City of Roanoke, Virginia, hereinafter called
"Grantor;" Frank W. Rogers and John L. Walker, both
of whom are domiciled in the State of Virginia and reside
in the City of Roanoke, hereinafter called ''Trustees ; '' The
First National Bank of Boston, a national banking association with its main banking house in the City of Boston,
Massachusetts, hereinafter called ''Beneficiary;'' TimesWorld Corporation, a Virginia corporation with its registered
office in the City of Roanoke, Virginia, hereinafter called
''Landlord;'' and Goodman-Segar-Hogan, Incorporated, a
Virginia corporation with its registered office in the City of
Norfolk, Virginia, hereinafter called ''Grantor's Agent;''
WITNESSETH
THAT in consideration of Five Dollars ($5.00) cash in
hand paid, and other valuable considerations, the Grantor
doth hereby grant and convey unto said Trustees with General
Warranty of title all of its leasehold interest in those certain
parcels of land at the Southern corner of Brandon Road and
Colonial Avenue S. W. in the City of Roanoke, Virginia, more
particularly described in a certain first lien deed of trust
this day executed by the Grantor to Frank W. Rogers and
Leonard G. Muse, Trustees, to which reference is hereby
made, together with an assignment of all subleases and other
rights mentioned in said deed of trust ;
IN TRUST to secure unto the Beneficiary payment of a
certain note of even date drawn in the principal sum of
$500,000.00 by the Grantor as Maker to the order of the
Beneficiary as Payee B:nd payable on or before July 1, 1962
with interest at the rate of 6% per centum per annum payable September 1, 1961 and monthly thereafter until the
principal sum or any unpaid balance thereof is fully paid,
all as more particularly set forth therein, said note being
further identified by the signatures of the Trustees hereunder.
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It is expressly understood that the lien hereof is subject
to the lien of the first lien deed of trust above mentioned.
All covenants and provisions thereof on behalf of and
affecting the Grantor and for the benefit of the Beneficiary
are hereby incorporated herein as fully and as completely
as if now set out in extenso.
page 119 )
And the Grantor further covenants to and with
said Trustees that
1. Any default whatsoever in the timely satisfaction of
all obligations by the Grantor to be satisfied under the
terms, provisions or covenants of said first lien deed of
trust, whether or not waived, shall constitute a default
hereunder ; and
2. The Trustees hereunder may, at their option, advance
funds or employ such other efforts as in their sole judgment
may be necessary to cure any default in said first lien deed
of trust; all sums so expended and all reasonable costs
thereof or of any other such curative efforts to be charged
to the principal indebtedness secured hereby, but nothing
in this covenant contained shall limit or impair the rights
of the Trustees or Beneficiary, hereunder in event of any
default under said first lien deed of trust as hereinabove
provided.
The Landlord and the Grantor's Agent unite in this
deed for the purposes and solely for the purposes stated
in the first lien deed of trust above mentioned and hereby
adopt all provisions of said instrument affecting them as
fully and as completely as if herein set out in extenso.
IN :WITNESS WHEREOF, Grantor, Landlord, and
Grantor's Agent have caused their respective name to be
signed hereto and their respective seals to be affixed hereto
and attested by their respective officers thereto duly authorized.
TOWERS SHOPPING CENTER, INCORPORATED
ByL. T.ZOBY
President
ATTEST:

J.

TO~£ HILL
Secretary
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TIMES-WORLD CORPORATION
By M. W. ARMISTEAD, III
President
ATTEST:
BARTON W. MORRIS, JR.
Secretary
GOODMAN-SEGAR-HOGAN, INCORPORATED
By HUNTER A. HOGAN, JR.
Vic~- President
ATTEST:
IRA B. HALL
Assistant-Secretary

*
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EXHIBIT ''L''

THIS DEED OF TRUST made and entered into this 1st
day of September, 1961, by and between Towers Shopping
Center, Incorporated, a Virginia corporation with its registered office in the City of Norfolk, Virginia, hereinafter
called "Grantor;" Frank W. Rogers and Sidney F. Parham,
Jr., both of whom are domiciled in the State of Virginia and
reside in the City of Roanoke, hereinafter called ''Trustees;''
The First National Bank of Boston, a national banking association with its main banking house in the City of Boston,
Massachusetts, hereinafter called ''Beneficiary;'' TimesWorld Corporation, a Virginia corporation with its registered
office in the City of Roanoke, Virginia, hereinafter called
''Landlord·;'' and Goodman-Segar-Hogan, Incorporated, a
Virginia corporation with its registered office in the City of
Norfolk, Virginia, hereinafter called ''Grantor's Agent ; ''
WITNESSETH
THAT in consideration of Five Dollars ($5.00) cash in hand
paid, and other valuable considerations, the Grantor doth
hereby grant and convey unto said Trustees with General
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Warranty of title all of its leasehold interest in those certain
parcels of land at the Southwest corner of Brandon Road
and Colonial Avenue, S. W. in the City of Roanoke, Virginia,
more particularly described in a certain first lien deed of
trust executed on July 27, 1961, by the Grantor to Frank
W. Rogers and Leonard G. Muse, Trustees, and recorded
in the clerk's office of the Hustings Court of the City of
Roanoke, Virginia, on August 3, 1961 in Deed book 1100,
page 139, to which reference is hereby made, together with an
assignment of all subleases and other rights mentioned in
said deed of trust ;
page 128 ) IN TRUST to secure unto the Beneficiary payment of a certain note of even date drawn in the
principal sum of $500,000.00 by the Grantor as Maker to the
order of the Beneficiary as Payee and payable on demand with
interest at the rate of 6% per centum per annum payable (unless earlier demand be made for payment on the entire note)
on October 1, 1961 and monthly thereafter until the principal
sum of any unpaid balance thereof is fully paid, all as more
particularly set forth therein, said note being further identified by the signatures of the Trustees hereunder.
It is expressly understood that the lien hereof is subject
to the lien of the first lien deed of trust above mentioned,
and to a second lien from the present Grantor to Frank W.
Rogers and John L. Walker, Trustees, dated July 27, 1961
and recorded August 3, 1961, in Deed Book 1100, page 170
in said clerk's office. All covenants and provisions thereof
on behalf of and affecting the Grantor and for the benefit
of the Beneficiary, other than the Sixteenth covenant of
Article II, are hereby incorporated herein as fully and as
completely as if now set out in extenso.
And the Grantor further covenants to and with said
Trustees that
1. Any default whatsoever in the timely satisfaction of
all obligations by the Grantor to be satisfied under the terms,
provisions or covenants of said first and second lien deeds
of trust, whether or not waived, shall constitute a default
hereunder ; and
2. The Trustees hereunder may, at their option, advance
funds or employ such other efforts as in their sole judgment
may be necessary to cure any default in said first and
second lien deeds of trust ; all sums so expended and all
reasonable costs thereof or of any other such curative efforts
to be charged to the principal indebtedness secured hereby,
but nothing in this covenant contained shall limit or impair
the rights of the Trustees or Beneficiary hereunder in event
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of any default under said first or second lien deeds of trust
as hereinabove provided.
The Landlord and the Grantor's Agent unite in this deed
for the purposes and solely for the purposes stated in the
first 1ien deed of trust above mentioned and hereby adopt
all provisions of said instrument affecting them as fully
and as completely as if herein set out in extenso.
IN WITNESS WHEREOF, Grantor, Landlord, and Grantor's Agent have caused their respective names to be signed
hereto and their respective seals to be affixed
page 129 ) hereto and attested by their respective officers
thereto duly authorized.
TOWERS SHOPPING CENTER, INCORPORATED
ByL.T.ZOBY
President
ATTEST:
J. TOM HILL
Secretary
TIMES-WORLD CORPORATION
By M. W. ARMISTEAD, 'III
President
ATTEST:
BARTON W. MORRIS, JR.
Secretary
GOODMAN-SEGAR-HOGAN, INCORPORATED
By HUNTER A. HOGAN, JR.
Vice-President
ATTEST:
SAMUEL B. SEGAR, JR.
Secretary

*

*

*

*

*

44

Supreme Court of Appeals of Virginia

page 134 )

*

*

*

*

*

NOTICE OF MOTION FOR
APPOINTMENT OF RECEIVERS
Pursuant to the prayers of the bill of complaint this day
filed in the above entitled cause, all parties named as defendants therein are hereby notified that on Thursday, the
1st day of February, 1962, at 10 o'clock, a.m., or as soon
thereafter as counsel may be heard, complainant in the
cause will move the court to appoint as special receivers
of the Court the ''First Mortgage Trustees'' mentioned in
said bill with authority to exercise all po,vers conferred
upon them as trustees in the ''First,'' ''Second'' and ''Third''
Mortgages and "Loan Agreement" mentioned in the bill and
of which copies are filed as exhibits therewith and to perform
such other duties as the court may direct.
Specifically and without limitation, the court will be asked
to direct the receivers to enter upon and take possession of
the "Leased Premises" described in the bill; to operate
and manage the shopping center thereon under the supervision of the court and through such agents and employees
as they may designate; to receive the issues, rents and profits
from said property; to pay operating expenses of the shopping center; to remedy any default under the "Lease"
mentioned in the bill; to perform all obligations of "Towers"
under the Lease and under its subleases to tenants of the
shopping center; to lease the space now vacant in the shopping center subject to the terms of the Lease but otherwise in accordance with their own discretion as to terms
and conditions ; to do such mechanical and other work in
connection with or in anticipation of the rental of such
vacant spaces as the receivers may deem proper, using
therefor any funds collected by them as receivers or made
available to them for the purpose by "Towers" or by
complainant.
Very respectfully,
THE FIRST NATIONAL BANK OF BOSTON
By FRANK W. ROGERS
Of Counsel
Roanoke, Virginia
January 22, 1962
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Filed Feb. 1, 1962.
LENA TESTERMAN, Deputy Clerk
ANSWER OF GLOBE IRON CONSTRUCTION
COMPANY, INCORPORATED
As and for its Answer to the above entitled Bill of Complaint, Globe Iron Construction Company, Incorporated (hereinafter referred to as ''Globe,'' one of the defendants therein,
by counsel, answers and says :
1. Globe does not have sufficient information to form an
opinion or belief as to the allegations of paragraphs numbered (1), (2), (3), (4), (5), (6), (7), (8), (9), (10),
(13), (14), (15), (17), (18), (19), (20), (21), (22), (23),
(24), (25), (26), (27), (28), (29) and (30) of said Bill of
Complaint.
2. Globe does not have sufficient information to form an
opinion or belief as to the allegations of paragraph numbered
(11) of said Bill of Complaint, except that Globe admits
that the shopping Center has not been completed.
3. Globe does not have sufficient information to form an
opinion or belief as to the allegations of paragraph numbered
(12) of said Bill of Complaint, except that Globe admits the
allegations of subparagraph (14) of said paragraph (12).
4. Globe admits the allegations of paragraph (16) of said
Bill of Complaint and accepts Complainant's offer to satisfy
Globe's mechanic's lien on Towers Shopping Center.
"\VHEREFORE, having fully answered said Bill of Complaint, Globe joins in the prayers of said Bill
page 138 ) of Complaint and requests said prayers be
granted provided that Complainant will comply
with the provisions of paragraph numbered (16) of said
Bill of Complaint and promptly satisfy Globe's mechanic's
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lien on Towers Shopping Center; otherwise Globe prays that
said Bill of Complaint be dismissed.
GLOBE IRON CONSTRUCTION COMPANY,
INCORPORATED
By IRA B. HALL
Of Counsel

page 139 ]

*

*

*

*

*

*

*

*

*

*

THIS 1ST DAY OF FEBRUARY, 1962
DECREE

*
page 142 )

*

*

*

*

It appearing to the court from the papers
now read that:

(1) Complainant has given timely notice to all defendants
and to the intervenor of its intention to move at this time
for the appointment of Frank W. Rogers and Leonard G.
Muse, they being the trustees referred to in the bill as
First Mortgage Trustees under a certain deed of trust
from Towers, referred to in the bill as the First Mortgage,
dated July 27, 1961 and recorded August 3, 1961 in Deed
Book 1100, page 139, in the clerk's office of the Hustings
Court for the City of Roanoke, Virginia, as special receivers
of the court, with authority to exercise under the direction
and supervision of the court all powers conferred upon
the trustees in said First Mortgage and upon other trustees
defendant hereto in two certain other deeds of trust from
Towers, referred to in the bill as the Second and Third
Mortgages, and all powers conferred upon complainant in
the instrument referred to in the bill as the Loan Agreement, all of said papers being filed as exhibits. with the bill;
(2) No objection has been made to the appointment of
such receivers ; and
(3) It will be to the best interest of all parties concerned
to appoint such receivers without waiting for. the suit to
mature;
It is accordingly ADJUDGED, ORDERED and DECREED
that said First Mortgage Trustees be, and they hereby are,
appointed rec~ivers of this court with authority to exercise
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under the direction and supervision of the court all powers
conferred upon the trustees in the First, Second and Third
Mortgages and all powers conferred upon the complainant
in the Loan Agreement.
Specifically and without limitation, the court directs the
receivers to enter upon and take possession of the ''Leased
Premises'' described in the bill; to operate and manage
the shopping center thereon under the superpage 143 ) vision of thecourt and through such agents and
employees as they may designate ; to receive
the issues, rents and profits from said property; to pay
operating expenses of the shopping center; to remedy any
default under the "Lease" mentioned in the bill; to perform all obligations of ''Towers'' under the Lease and
under its subleases to tenants of the shopping center; to
lease the space now vacant in the shopping center subject
to the terms of the Lease but otherwise in accordance with
their own discretion as to terms and conditions; to do such
mechanical and other work in connection with or in anticipation of the rental of such vacant spaces as the receivers may
deem proper, using therefor any funds collected by them as
receivers or made available to them for the purpose by
''Towers'' or by complainant.
Leave is hereby granted the receivers to apply to the
Court for such specific instructions as they may deem necessary in the discharge of the duties herein imposed upon
them. The receivers will file with the court from time to
time and whenever specifically directed reports of all actions
taken by them hereunder.
Thereupon at the direction of the court the receivers,
together with The Travelers Indemnity Company as their
surety, which is hereby approved as to its sufficiency, executed a bond in the penalty of $50,000.00 payable to the
Commonwealth and conditioned according to law.
The circumstances of the cause making it desirable that
the principles involved be determined as soon as practicable
after it has been matured as to all defendants, it is
ORDERED that the cause be, and it hereby is, set down
for hearing at ten o'clock a.m. on February 22nd, 1962.

*

*

*

*

*

Enter this 1st day of February, 1962.

S.L.F.
Judge
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*

*

*

*

*

*

*

*

*

*

page 144 ]

TIDS 22nd DAY OF FEBRUARY, 1962
DECREE

*
page 146 ]

*

*

*

*

The court is of opinion and doth accordingly
ADJUDGE, ORDER and DECREE that:

(1) Defendant Times-World Corporation, referred to in
the bill as the Landlord, was on May 16, 1960 and still is the
owner of certain real estate in the City of Roanoke, Virginia, described by metes and bounds in 1f I of the bill and
referred to in the bill as the Leased Premises.
(2) By Contract of Lease dated May 16, 1960 and recorded June 6, 1960, in Deed Book 1075, at page 240, in the
clerk's office of the Hustings Court for the City of Roanoke,
Virginia, of which a certified copy is filed with the bill as
Exhibit A but which was corrected as to the description of
the Leased Premises by a Supplementary and Amended
Contract of Lease dated January 23, 1961, recorded February 6, 1961, in Deed Book 1089 at page 443, of which a
certified copy is filed with the bill as Exhibit B, which two
instruments are therein and herein collectively referred to
merely as the Lease, Landlord demised the Leased Premises
for a term of years unto defendant Towers Shopping Center,
Incorporated, referred to in the bill merely as Towers.
(3) At the time of the execution of the Lease the Leased
Premises were subject to certain ea§)ements as set forth in
11'3 of the bill and by the instruments mentioned in said
paragraph have since been made subject to other easements.
(4) By contract designated in the bill as the Management
Agreement and of which a certified copy is filed therewith
as Exhibit C, dated April 26, 1961 and recorded May 3, 1961
in Deed Book 1094, page 399, Towers granted to defendant
Goodman-Segar-Hogan, Inc., referred to in the bill as Hogan,
certain management and leasing rights in the Leased Premises.
(5) Under Article II of the ~ease, Towers was obligated
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to construct on the Leased Premises a shopping
page 147 ] center at a cost of at least $2,500,000, restricted
authorization for the financing there of through
mortgage of the Leasehold Estate being set forth in Article
VIII.
(6) For the purpose of obtaining funds for the construction of a shopping center, Towers executed and delivered to complainant the following papers:
(a) A Loan Agreement dated July 27, 1961, of which
a photocopy is filed as Exhibit E of the bill.
(b) A First Mortgage Note dated July 27, 1961 for
$2,500,000, of which a photocopy is filed as Exhibit D of the
bill.
(c) A First Mortgage deed of trust, of which a certified
copy is filed as Exhibit F of the bill, conveying the Leasehold
Estate unto Frank W. Ro~ers and Leonard G. Muse, First
Mortgage Trustees, in trust to secure payment of the First
Mortgage Note next above mentioned, the deed of trust
being dated July 27, 1961 and recorded August 3, 1961 in
Deed Book 1100 at page 139.
(d) A First Mortgage Assignment, of which a certified
copy is filed as Exhibit G of the bill, dated July 27, 1961 and
recorded August 3, 1961 in Deed Book 1100 at page 162,
assigning to the First Mortgage Trustees as further security
for the payment of the First Mortgage Note and performance
of the Loan Agreement certain subleases made and to be
made by Towers on portions of the shopping center on the
Leased Premises.
(e) A Second Mortgage Note likewise dated July 27,
1961, for $500,000, of which a photocopy is filed as Exhibit
H of ·the bill.
(f) A Second Mortgage deed of trust, of which a certified
copy is filed as Exhibit I of the bill, conveying the Leasehold Estate unto Frank W. Rogers and John L. Walker,
Second Mortgage Trustees, in trust to secure payment of
the Second Mortgage Note next above mentioned, the deed
of trust being dated July 27, 1961 and recorded August 3,
1961 in Deed Book 1100 at page 170.
(g) A Second Mortgage Assignment, of which a certified
copy is filed as Exhibit J of the bill, dated July 27, 1961 and
recorded August 3, 1961 in Deed Book 1100 at page 173,
assigning to the Second Mortgage Trustees as further security for the payment of the Second Mortgage Note and performance of the Loan Agreement certain ·subleases made
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and to be made by Towers on portions of the shopping center
on the Leased Premises.
page 148 )
(h) A Third Mortgage Note dated September
1, 1961 for $500,000, of which a photocopy is
filed as Exhibit K of the bill.
(i) A Third Mortgage deed of trust, of which a certified
copy is filed as Exhibit L of the bill, conveying the Leasehold Estate unto Frank W. Rogers and Sidney F. Parham,
Jr., Third l\1ortgage Trustees, in trust to secure payment
of the Third Mortgage Note next above mentioned, the deed
of trust being dated September 1, 1961 and recorded September 21, 1961 in Deed Book 1103 at page 207.
(j) A. Third Mortgage Assignment, of which a certified
copy is filed as Exhibit M of the bill, dated September 1,
1961 and recorded September 21, 1961 in Deed Book 1103
at page 210, assigning to the Third Mortgage Trustees as
further security for the payment of the Third Mortgage
Note and performance of the Loan Agreement certain subleases made and to be made by Towers on portions of the
shopping center on the Leased Premises.
(7) The Landlord united in all three mortgages solely
for the purposes therein set forth, it being expressly understood that except as therein otherwise provided the mortgages would in all respects be subordinated to the Lease.
(8) Hogan united in all three mortgages for the purpose
of subordinating thereto its rights under the Management
Agreement above mentioned, as stated in Article VIII of
the First Mortgage.
(9) Through December 31, 1961, claimant had advanced
to Towers on the three mortgage notes various amounts,
the balance at that date being $3,199,154.38.
{10) Interest had been paid on the debt to December 14,
1961 and to later dates on parts thereof.
(11) Some eighty per cent of the available space in the
shopping center has been rented and is now occupied by
satisfactory subtenants, with approximately 45,000 square
feet of store space yet to be rented.
(1) In connection with or in anticipation of the renting
of the spaces now vacant, installation of store fronts and
interior finishing and equipping- will be necessary.
page 149 )
(13) As set out in paragraphs 12 and 13 and
the appendix to the bill, numerous memoranda
had then been recorded claiming mechanic's liens against
the Leasehold Estate and other such memoranda have been
recorded since the filing of the bill.
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(14) As alleged in 1fl8 of the bill, Towers was at that
time in default under Article II(F) of the Lease, in that
it had failed to pay the fees and expenses of George C. Davis,
a consulting engineer employed by Landlord.
(15) Towers is in default under the Loan Agreement and
the Mortgages above mentioned, in that it has failed to
comply with its covenants under the Lease, has failed to
complete the leasing of the shopping center within the
stipulated time and has suffered mechanic's liens with priority
over the Mortgages to be filed against the Leasehold Estate.
(16) Among other options given to complainant in the
Loan Agreement and Mortgages in the event of any such
default, is the right to have the First Mortgage Trustees
enter upon the Leased Premises, receive the rents, issues
and profits therefrom, perform all obligations of Towers
under the Lease, complete the leasing of the space in the
shopping center, expend such amounts as may be necessary
to finish and equip the interiors of the present vacant spaces
and to have the amounts so expended become a part of the
debt secured by the First Mortgage, with interest as therein provided.
(17) Instead of requiring the First Mortgage to exercise
such powers, complainant moved this court at the preliminarv
hearing of this cause on February 1, 1962, to appoint the
First Mortgage Trustees as receivers of the court with
authority to exercise under the direction and supervision
of the court all such powers, which motion was granted.
(18) The cause having been since matured as to all parties,
it is now proper that the appointment of the receivers be,
and it hereby is, confirmed and because of the demonstrated
inability of Towers to meet its obligations as
page 150 ) they currently mature, their power and authority
is hereby extended to include the taking of possession of all assets of Towers of every kind and character
and, subject to the direction of the court, to perform any
and all acts that Towers itself might do with respect to its
affairs.
(19) The employment by receivers of Hogan as their
rental agent, of Theodore Gardner as their consultant on
mechanical matters, and of Lublin, McGaughy & Associates
as architects, all as set forth in Receivers' Report No. 1,
are hereby ratified and approved.
It is FURTHER AD.TUDGED. ORDERED and DEOREED that this Clause be, and it herebv is, referred to
Murray A. Foster, Esq., a member of the bar of this court.
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as a special Master Commissioner of this court to ascertain
and report to the court the assets and liabilities of Towers
and the liens against its properties. It shall be unnecessary for
the commissioner to determine priority between themselves
of liens that may be found superior to the three Mortgages
of complainant. The commissioner will report any other
matter d_eemed pertinent to this cause or requested to be
stated by any party in interest. He shall hold a public
hearing to receive proof of all claims against Towers at
the office of the receivers ·at 105 Franklin Road, S. W.,
Roanoke, Virginia, on ~Ionday, the 12th day of March, 1962,
at ten o'clock, a. m. Notice of the hearing shall be given by
the commissioner by publication of the time and place once
a week for two successive weeks in the ROANOKE TIMES,
a daily newspaper published in the City of Roanoke, Virginia, which publication shall be equal to personal notice
to all parties in interest.

*

*

*

*

*

*

*

*

*

*

page 152 ]

Filed Mar. 14, 1962.
LENA TESTERMAN, Deputy Clerk
REPORT NO. 1 OF SPECIAL MASTER COMMISSIONER
The ·undersigned, Murray A. Foster, who was appointed
a Special Master Commissioner by decree entered in this
cause on February 22, 1962, Chancery Order Book 48, page
362, respectfully reports in partial execution of the decree
that:

*

*

*

*

*

*

*

*

*

*

page 154 ]

(4) In order that such uncontested mechanics.' liens claims
may be paid as soon as possible, the receivers have requested
that as soon as such claims may be found allowable, reports
thereof may be from time to time made to the Court without
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awaiting determination of the allowability of other claims
of equal dignity. This procedure your commissioner will
follow, with the approval of the Court.
( 5) On the basis of the evidence of Gardner and with
the consent of the receivers, your commissioner now reports
the following allowable claims, all to bear interest from
February 1, 1962 and all entitled to benefit of mechanics' liens:
MECHANICS' LIENS AGAINST TOWERS RECOMMENDED AT MARCH 12TH HEARING FOR ·PAYMENT WITH INTEREST FROM FEBRUARY 1, 1962
Creditor and Attorney
Memo Recorded
Amount
Mo. Day D.B. P.
1961

*

*

*

*

*

Lublin, McGaughy & Associates
Attorney: Alan J. Hofheimer
Jan. 261110152

$42,102.03

page 155 )

*

*

*

*

*

$172,465.89

(6) Your commissioner reports that the mechanics' liens
thus listed have no priority among themselves nor over
other mechanics' liens of the same class that may hereafter
be recognized, but that all are superior to the liens· of the
three mortgages set forth in Paragraph 6 of the decree
of February 22, 1962.
page 157 )

*

*

*

*

*

*

*

*

*

*

THIS 26TH ·DAY OF MARCH, 1962
DECREE
THIS CAUSE came on this day to be again heard on the
papers formerly read and on Report No. 1 of the Special
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Master Commissioner; and was argued by counsel.
The report of the Special ~laster Commissioner having
lain in the clerk's office of this court for more than ten days
without exception thereto, it is ADJUDGED, ORDERED
and DECREED that the report be, and it hereby is, confirmed.
It appearing to the court from the report of the Special
Master Commissioner that the parties hereinafter named
have perfected liens under §43.4 of the Virginia Code for
labor performed or materials furnished in and about the
construction of the Towers Shopping Center in the amounts
respectively shown, together with interest thereon from
February 1, 1962, and· that said liens are all superior to the
three mortgages held by complainant on the leasehold estate
of Towers in the property described in the bill :
page 158 )
Creditor and

Attorn~y

*

*

Menlo Recorded
Mo. Day D. B. P.
1961

*

*

Amount

*

Lublin, McGaughy & Associates
Attorney: Alan J. Hofheimer Jan. 26 1110 152 $42,102.03

*

*

*

*

*
$172,465.89

page 159 ]

It is accordingly ADJUDGED, ORDERED
and DECREED that under the terms of the First
Mortgage, mentioned in prior decrees herein, complainant
may discharge said liens and that the amounts so paid shall
thereupon become parts of the indebtedness secured by the
First Mortgage, together 'vith interest as therein provided.
In open court complainant then paid to the attorneys above
named the amounts due their respective clients, with interest
from February 1, 1962. The inde~tedness secured by the
First Mortgage is accor<lingly increased by $172,465.89 with
interest thereon as provided in the First Mortgage from
February 1, 1962.

*

*

*

*

*
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page 162 ]

*

*

*

*

*

Filed by leave of Court, July 11, 1962.
PATSY TESTUMAN, Deputy Clerk
PETITION OF GLOBE IRON CONSTRUCTION COMPANY, INCORPORATED TO ENFORCE ~IECHANIC'S
LIEN
To the Honorable S. L. Fellers, Judge of sa.id Court:

Your petitioner, Globe Iron Construction Company, Incorporated, hereinafter referred to as ''Globe,'' represents
·
as follows :
1. Globe is a Virginia corporation engaged in the business
of designing, fabricating and erecting structural steel, architectural iron, plate and nonferrous metals and maintains its
principal o~ce at 1516 East Princess Anne Road, Norfolk,
Virginia.
2. Globe is an original defendant to the Bill of Complaint
filed herein on January 23, 1962, and Globe duly filed an
answer thereto on January 30, 1962.
3. On or about September 13, 1960, Globe entered into
a contract with Towers Shopping Center, Incorporated, hereinafter referred to as ''Towers,'' under which Globe agreed
to furnish to Towers certain labor and materials needed by
Towers for the construction of a Shopping Center in Roanoke,
Virginia on property leased .by Towers from Times-World
Corporation known as ''Towers Shopping Center,'' said
property being more particularly described in the Bill of
C01pplaint filed herein.
page 163 ] 4. Globe fully performed its contract with
Towers, having furnished and erected all the
structural steel required for the construction of Towers
Shopping Center, at an agreed price of $400,000 and, in
addition thereto, furnished certain additional labor and
materials, in the aggregate amount of $81,050.18, need by
Towers in the construction of Towers Shopping Center. The
agreed price of all materials and labor furnished by Globe
to Towers and used in and about the construction of Towers
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Shopping Center, including extras, amounts to $481,050.18,
of which sum Towers has paid Globe the sum of $390,000,
leaving a balance due and owing Globe of $91,050.18, on
which interest is due at the rate of six percent (6%) per
annum, from January 15, 1961.
5. An itemized statement of account, showing the amount
and character of the labor and materials furnished, the
prices charged therefor, the payments made, the balance
due and the time from which interest is claimed hereto,
designated Exhibit A, and made a part hereof.
6. Subsequent to performing the aforesaid work and furnishing said labor and materials and within sixty (60) days
from the time the work on Towers Shopping Center was
completed, Globe filed in the Clerk's office of the Hustings
Court in the City of Roanoke, Virginia, a memorandum
showing the owners of the property sought to be charged
and of the claimant of the lien, the amount and consideration
of Globe's claim and the time when same was due and
payable, verified by the oath of Globe's agent, including
a statement declaring Globe's intention to claim the benefit
of a lien on the interest of Towers in Towers Shopping
Center and giving a description of said property on which
the lien is claimed, sufficiently adequate for identification;
and said memorandum was duly recorded in the aforesaid
Clerk's Office on January 19, 1962 in Deed Book 1109 at
page 603. Said memorandum, designated Exhibit B, is attached hereto as a part hereof and asked to be read as a part
of this petition.
page 164 )
7. This petition is filed within six months from
the time when the aforesaid memorandum of
lien was filed.
8. Globe has caused to be served on Towers, lessee of the
above described property, and Times-World Corporation,
lessors, notice that Globe claims a lien on said property as
will more fully appear from the notices of said lien hereto
attached, marked Exhibit C, and asked to be read as a part
hereof.
9. There is now due and owing to Globe the sum of
$91,050.18, with interest thereon from January 15, 1961, no
part of which has been paid by Towers and for which Globe
has a valid And existin~ Jien against the rig-hts and interests
of Towers Shopping Center.
10. Globe is advised and alle!tes that this proceeding is
such that, pursuant to Section 4-3-22 of the Code of Virginia,
relating to the enforcement of mecl1anics' liens, Globe is
permitted to file this, its petition for the enforcement of its
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mechanic's lien; and Globe alleges, in the alternative, that
this petition constitutes a proper cross-bill in this cause;
in either case, with the same effect as if Globe had brought
an independent suit for the purpose of foreclosing and enforcing its lien pursuant to Section 43-22 of the Code of Virginia.
WHEREFORE, Globe prays that it be allowed to file this
petition in this proceeding, that its rights be protected, that
the validity and amount of its mechanic's lien be determined
in this cause in the same manner, and that this petition shall
have the same effect, ·as if Globe had brought an independent
suit for the enforcement of its lien against the property of
Towers pursuant to Section 43-22 of the Code of Virginia of
1950, that the property of Towers may be sold to pay and
satisfy Globe's claim of said sum of $91,050.18, w.ith interest
thereon at the rate of 6% per annum from January 15, 1961
until paid and that Globe may have all such further and
general relief as in equity may seem meet and proper.
GLOBE IRON CONSTRUCTION COMPANY,
INCORPORATED
By ARTHUR PEREGOFF
Treasurer and Agent

*

*

*

*

*

*

*

*

*

*

page 173 )

RECEIVERS' REPORT NO. 4

*

*

*

*

*

page 174 ]

(4) For the convenience of the court, following
is a summary of mechanics' liens that have been
allowed by the court, all with interest from February 1, 1962,
except as otherwise indicated. All decrees were entered in
1962 in either Chancery Order Book 48 or 49:

*

*

*

*

*
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Amount Date
42,102.03 3/26

Creditor
Lublin, McGaughy & Associates

$461,360.72

Total mechanics' liens allowed

*

*

Decree
Book Page
48
417

*

*

*

*Interest from date of decree
( 5) In the decrees allowing these liens the court held them
to be without priority among themselves or over other
mechanics' liens of the same class theretofore or thereafter
recognized but all superior to the liens of the three mortgages
held by complainant.
page 175 ]
(6) Also in each of said decrees the court held
that since those liens were superior to the mortgages of complainant, complainant was entitled under the
terms thereof to discharge the liens and have the amounts
so paid become parts of the secured indebtedness.
(7) Also in each of said decrees there 'vas a finding that
under the authorization of its First Mortgage complainant
had discharged said liens by payment in open court of the
amounts due thereon to the proper parties and that the
amounts so paid had thereby become part of the indebtedness
secured by the First Mortgage, including interest at the rate
prescribed therein from the respective dates on which the
lienors were allowed interest by such decrees.
(8) By decree herein entered on J.\!Iarch 26, 1962 in Chancery
Order Book 48, page 419, the court held that under the terms
of the lease from Times-World Corporation to Towers (Exhibit A of bill of complaint), the latter was required to reimburse the former for $6,899.78 expended in remedying damage to one of its radio towers during construction of the shopping center; that Lessor had threatened to declare a forfeiture under the lease if such amount were not paid; that
under the terms of complainant's mortgages it was entitled
to discharge any obligation of Towers necessary to prevent
a forfeiture of the lease and to have the amount so paid become a part of the secured indebtedness; that under authorization of its First Mortgage, complainant thereupon remedied
said default by payment in open court of said amount to
Lessor; and that the amount so paid thereby became a part
of the indebtedness secured by the First 1\{ortgage, including
interest at the rate prescribed therein from the date of the
payment.
(9) As a result of payments so made by complainant under
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the decrees mentioned, the indebtedness secured by the First
Mortgage has been increased by $468,260.50, with interest
at the rate of 6- 1h% on $308,494.34 thereof from February 1,
1962, on $6,899.78 thereof from March 26, 1962, on $122,866.38
thereof from June 11, 1962, and on $30,000.00 thereof from
July 16, 1962.
(10) Following is a list of claims for mechanic's liens of
which memoranda have been filed but on which the Special
Master Commissioner has not yet reported, all
page 176 ] having been recorded in 1962 and the amounts
having either been found correct by the receivers
or reduced by agreement, except as otherwise indicated:

*

*

*

Creditor
Globe Iron Construction Co., Ins.
Total Pending

page 177 ]

*

*

Recordation
D. B. Page
Amount Date
1109 433
$91,050.18 1/19
$239,206.33

*

*

*

*

*

*

*

*

*

*

*

*

*

*

*

( 14) Not all of the mechanic's lienors above
listed in 1f4 were formally admitted as parties to
the suit. They presented their claims before the Special
Master Commissioner, consented in writing to the decrees
allowing same and appeared by counsel to receive in open
court payment thereof. The following, who were made parties
either by the bill of complaint or by intervention petition,
have had their claims paid in full and have no further interest
in the proceedings. It is now in order to formally dismiss then1
as parties:

page 178 )

Filed 8/3/62
S.L.F.
page 182 ]

*

*

*

*

*

*

*

*

*

*

Filed Nov 281962

MARY K. GOODWIN
Deputy Clerk
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REPORT NO. 12
OF
SPECIAL MASTER COMMISSIONER

To- The Honorable Stanford L. Fellers, Judge of said Court:

The undersigned Special Master Commissioner respectfully
reports in further execution of the decree entered February
22, 1962 that :
(1) This report deals solely with a controversy between
Globe Iron Construction Company, Inc., hereinafter called
Globe, and the First ~ational Bank of Boston, hereinafter
called the Bank.
(2) .On January 19, 1962 Globe filed a memorandum of
· mechanic's lien for $91,050.18, with interest from January
15, 1961 (the date obviously should be January 15, 1962)
against the leasehold estate of Towers Shopping Center,
Inc., which is the subject of this suit.YThe memorandum is
recorded in Deed Book 1109, page 433.
(3) It is conceded by the Bank that the amount of Globe's
claim is correct and that a mechanic's lien. therefor has been
perfected properly. The. dispute between the named parties
·
is as to the priority of the lien.
(4) Herewith transmitted are transcripts of hearings conducted by your commissioner on August 6, 1962 and September 5, 1962, together with briefs submitted on behalf of the
contesting parties.
(5) It appears that Globe, at the Bank's request, executed
a subordination agreement on August 2, 1961, and thereupon
received from the Bank as consideration therefor the sum
of $390,000.00. Globe contends that by this agreement it subordinated its claim only to the extent of the principal amount
of $3,000,000.00 secured by the first and second mortgages
held by the Bank (bill of complaint, pages 5, 6). 'rhe Bank
asserts that the agreement subordinated Globe's mechanic's
lien claim to the liens of the two deeds of trust, and to all
debts held _to be secured thereby.
(6) The determination of the relative priority of Globe's
lien rests upon a proper construction of the agreement. It is
earnestly and ably argued by Globe's attorneys that the
understanding of Globe was that it was subordinating its
claim only to the principal amount of $3,000,000.00, secured
by the two deeds of trust mentioned in the agreement. However, it appears clearly from the agreement itself that its

j
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mechanic's lien has been subordinated to the liens of the
Bank's two deeds of trust. The agreement, in a preamble,
recites that Globe "has agreed to subordinate all mechanic's
liens and all rights which might otherwise enjoy priority over
the rights and interests constituted by said Deeds of Trust.
... " It further states that Globe "has remised,
page 183 ] r.eleased and forever quitted claims, and by these
presents does reznise, release and forever quitclaim unto the said Trustees and the said beneficiary Bank .
. . . all and all manner of liens·, claims and demands whatsoever .... so that said Trustees and the Bank, their successors
and assigns, and each of them, may have, hold and enjoy their
respective rights and estates under said Deeds of Trust, and
each of them, free and discharged from all liens, claims and
"\demands whatsoever which the Contractor [Globe] has or
might or could have on or against Towers Shopping Center
if these presents had not been made.''
(7) The agreement expressly reserves to Globe the right
to enforce against Towers, ''but all such claims shall be,
and the Contractor does hereby agree to hold the same
subject to and subordinate to the rights and estates of the
Trustees and Beneficiary under said Deeds of Trust .... ''
(8) It does not clearly appear from the evidence who prepared the agreement. It is definitely established that it was
not drafted by or on behalf of Globe. It may be conceded
that it was prepared on behalf of the Bank; and therefore
should be construed most strongly against it. To do so does
not alter the opinion of your commissioner that a proper construction leads to the conclusion that Globe's lien has been
subordinated to, and is inferior to,- the liens of the two deeds
of trust securing the Bank.
(9) The only content of the agreement which might tend to
support Globe's interpretation is the parenthetical clause in
the third paragraph of page one, which refers to the amounts
secured by the deeds of trust. Taken in the whole context of
the agreement, it appears that this clause is by way of further
identification rather than by way of limitation.
(10) The agreement was not signed by Globe precipitately, ../
but after mature consideration. Moreover, the signing and
delivery were after extended consultation with its attorneys.
No one seems to have objected to the terms of the agreement.
It is apparent from the evidence that Globe's primary, if not
exclusive, consideration given to the matter concerned the
amount of money it was to receive as an inducement to subordinate its lien.
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(11) In the opinion of your commissioner, it is neither
necessary nor appropriate, for a determination of the matters
in dispute between Globe and the Bank, to consider the
previous disposition by the Court of the claim of LublinMcGaughy and Associates.
(12) The commissioner does not share the inference by the
Bank's attorneys, as expressed in its brief, of a charge by
Globe's attorneys of misconduct on the part of the receivers.
The inference may be attributed to certain statements in
Globe's first brief referring to actions by the receivers which
in fact were actions by the Bank. No evidence of misconduct,
partiality or unfairness on the part of the receivers has been
presented to your commissioner.
(13) Finding no ambiguity or uncertainty in the above
mentioned subordination agreement, your commissioner reports that Globe is entitled to a mechanic's lien against the
leasehold estate in the amount of $91,050.18, with interest
thereon from January 15, 1962; but that such lien is subordinate and inferior to the liens of the two deeds of trust
filed as Exhibits "F" and "1" with the bill of complaint
herein.

*

*

*

*

*

*

*

*

*

*

page 259 )

Filed December 5, 1962
WALKER R. CARTER, JR.
Clerk
EXCEPTIONS OF GLOBE CONSTRUCTION
COMPANY, INC., TO REPORT NO. 12
OF
SPECIAL MASTER COMMISSIONER
Globe Construction Company, Inc., by counsel, excepts to
the foregoing report of the Special Master Commissioner as
follows:
"Report #12 of Special Master Commissioner" lists in
separate numbered paragraphs various recitals, transmittals,
statements and findings which require a reply seriatim as
hereinafter set forth.
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1. Globe excepts to (1) insofar as it indicates consideration
by the Commissioner of this matter as a controversy solely
between Globe and the Bank rather than as the determination
of the priority of Globe's mechanic's lien in the existing receivership.
·
2. Globe excepts to (2) on the ground that the Commissioner erred in his assumption that the date from which interest was claimed should have been January 15, 1962, instead
of January 15, 1961, which was the date on which the work
was completed and the money due.
3. No exceptions.
4. No exceptions.
5. No exceptions.
page 260 ]
6. Globe excepts to (6) in that the finding that
the relative priority of Globe's lien rests upon a
proper construction of the agreement (assumed to refer to
the document entitled "Subordination Agreement") because
such finding disregards the .t.erms agreed upon by Globe and
the Bank as set out in the unrefuted testimony as well as
the terms of the deeds of trust. Globe also excepts to (6)
with respect to the finding that it appears from the agreement
that its mechanic's lien has been subordinated to the Bank's
two deeds of trust becau-se such finding omits the limitations
of $2,500,000 and $500,000 agreed upon.
7. No exceptions.
8. Globe excepts to (8) with respect to the finding of the
Commissioner that Globe's lien has been subordinated to,
and is inferior to, the liens of the two deeds of trust securing
the Bank because such finding omits the limitations of $2,500,000 and $500,000 agreed upon.
9. Globe excepts to (9) with respect to the finding that the
only content of the document entitled Subordination Agreement which might tend to support Globe's interpretation was
the clause specifically stating the indebtedness of $2,500,000
secured by the first deed of trust and th~ indebtedness of
$500,000 secured by the second deed of trust and the finding
that, taken in the whole context of the Subordination Agreement, this clause is by way of further identification rather
than by way of limitation. The Commissioner erred in ignoring the other provisions of the Subordination Agreement,
the deeds of trust, and the terms of agreement as set forth
in the oral testimony.
10. Globe excepts to (10) with respect to the finding that
the document entitled Subordination Agreement
page 261 ) was not signed precipitately, but after mature
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consideration and that the signing and delivery
was after extended consultations with its attorneys because
such finding is contrary to the evidence presented.
11. Globe excepts to (11) with respect to the finding that
it is neither necessary nor appropriate to consider the previous disposition by the Court of the claim of Lublin-~{c
Gaughy and Associates. The Commissioner erred in disregarding the evidence that the Lublin-McGaughy claim was
a mechanic's lien of the same class and of equal dignity subject to a Subordination Agreement of substantially the same
terms and that, in all justice and equity, the Globe lien should
have the same priority.
12. Globe excepts to (12) with respect to the Commissioner's action in considering as a proper matter pertinent
to this cause or requested to be stated that "no evidence of
misconduct, partiality or unfairness on the part of the receivers has been presented to your commissioner'' because
no issue was raised· on this matter. Furthermore, Globe excepts insofar as such holding of the Commissioner may be construed as a finding that the receivers have shown no discrimination, direct or indirect, with respect to Globe's claim and
others of the same class and equal dignity.
13. Globe excepts to (13) with respect to the finding of no
ambiguity or uncertainty in the document entitled Subordination Agreement; to the finding that interest runs from Jannary 15, 1962; and to the finding that Globe's lien is subordinate and inferior to the liens of the Bank's two deeds of
trust because such finding omits the limitations of $2,500,000
and $500,000 agreed upon.
page 262 ] 14. No exceptions.
15. No exceptions.
Globe states further that the Commissioner's findings hereinabove excepted to are contrary to law and the evidence
taken in this proceeding and fail to report upon all of Globe's
rights which are brought into issue in the determination of
the priority of Globe's lien.
Respectfully submitted,
GLOBE CONSTRUCTION COMPANY, INC.
By Counsel

*

*

*

*

*
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page 264 )

*

*

*

*

*

THIS 11TH DAY OF SEPTEMBER, 1963
DECREE
THIS CAUSE came on this day to be again heard on the
papers formerly read, on Report No. 12 of the Special Master
Commissioner (filed November 28, 1962), the exceptions thereto of Globe Construction Company, Inc. (hereinafter sometimes referred to merely as "Globe") (filed December 5,
1962); and was argued by counsel.
Having maturely considered the depositions taken before
the Special Master Commissioner and the briefs of counsel
filed with him, both of which were returned to the court with
his report, and having had the benefit of the oral argument
of counsel on the exceptions to the report, the court is now
of opinion that the findings and conclusions of the Special
Master Commissioner are in accord with the evidence presented to him. It is accordingly ORDERED that the exceptions by Globe to the report be, and they hereby are, overruled.
There being no other exceptions to the report, it is hereby
confirmed. To this action of the court, Globe duly excepted.

*

*

*

*

*

Enter 9/11/63
S.L.F.

*

*

*

*

*

*

*

*

*

*

page 267 )

NOTICE OF APPEAL
AND
ASSIGNMENTS OF ERROR
Pursuant to Rule 5 (Section 4) of the Supren1e Court of
Appeals of Virginia, notice is hereby given that the respond-
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ent, Globe Iron Construction Company, Inc., appeals to the
Supreme Court of Appeals of Virginia from a final order of
the Court of Law and Chancery of the City of Roanoke
entered in this cause on the 11th day of September, 1963,
and assigns as error the following actions of the trial court :
The Court erred in overruling the exceptions of Globe Iron
Construction Company, Inc., to paragraphs 1,. 2, 6, 8, 9, 10,
11, 12 and 13 of Report #12 of the Special Master Commissioner.
GLOBE IRON CONSTRUCTION
COMPANY, INC.
By Counsel
Received and Filed November 6, 1963
PATSY TESTERMAN
Deputy Clerk

*
Dep.
8/6/62
page 228 )

*

*

*

*
August 6, 1962
10 :00 o'clock, A. M.

Mr. Rogers: I would like this to go on the record.
Mr. Commissioner, this hearing is on the allowability and
priority of a claim of mechanic's lien, a memorandum of
which was recorded by Globe Iron Construction Company, on
January 19, 1962, and recorded in Deed Book 1109, page 433,
in The Clerk's Office of The Hustings Court for the City of
Roanoke, Virginia, in the amount of $91,050.18.
As the Commissioner is aware, the receivers employed a
Mr. Theodore Gardner to investigate all of these mechanic's
liens claims. He reported to the receivers that the claim was
subject to reduction of $38,117.27.
The Commissioner: Repeat that, please.
Mr. Rogers: $38,117.27. However, his report was based
on incomplete information as he had never seen the final
drawings and plans. After Mr. Gardner had made his report
-in fact, after he had resigned his employment with thereceivers - the receivers employed the firm of Hayes, Seay,
Mattern & Mattern, Engineers, to complete the work that had
been undertaken by Mr. Gardner. Mr. Byrd Barksdale, of
that firm, went into the matter of the Globe Iron Construe-
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tion Company claim; he went over the drawings with the
officials of that company and reported to the reDep.
ceivers as of July 11, 1962, that he was satisfied
8/6/62
that the claim was proper and should be alpage 229 ] lowed.
The receivers, therefore, recommend that the
claim be allowed as a mechanic's lien in the amount for which
recorded, thus the only question before the Commissioner is
as to its priority, the priority of the lien. Up until now, I have
been speaking as a receiver. From now on I am acting as
counsel for The First National Bank of Boston.
On behalf of The First National Bank of Boston, I would
like to state for the record, if there is no objection, - I will
make the statement and if there is an objection, Mr. Dodson,
you can make it, and I will expunge it from the record. In the
interest of saving time, I will state that at the time The First
National Bank of Boston was negotiating with Towers Shopping Center for this loan, that was subsequently made,
Towers was indebted to Globe Iron Construction Company
in quite a large amount. If I remember correctly, the original
contract was for $390,000.00 and there were a good many
extras and additions to be added to it.
The First National Bank of Boston, the complainant in
this suit, stipulated that they would not make the loan
unless Globe Iron Construction Company would agree to
subordinate the balance of its claim over and above $390,000.00 to the indebtedness to be secured by the
Dep.
first and second mortgages that were to be put
8/6/62
on the property of Towers to secure loans from
page 230 ] the bank. An agreement was executed, which I
shall file and which I think will speak for itself.
The bank advanced to Towers the money or, actually in this
case if I remember correctly, the bank reserved the right to
issue these checks itself and The First National Bank of
Boston issued its own check to Globe for $390,000.00 and,
as consideration therefor, received this mechanic's lien
waiver subordination agreement, which I now ask to file
as Exhibit 1.
If there is any objection to that statement, or if it cannot
be conceded, I shall withdraw it.
}Ir. Dodson: Mr. Commissioner, we have no objection
to the statement although, of course, we don't vouch The Commissioner: It will not be considered as evidence.
Mr. Dodson: - not its correctness.
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The Commissioner: You don't admit the correctness Y
Mr. Rogers: You don't admit the correctness of anything.
Mr. Dodson : No ; I don't say that, but I don't think we
should be held to everything that you say as true. If we
get to the point of taking it, sentence by sentence, then it's
going to take some time, and our evidence will speak for itself.
Mr. Rogers: I was trying to save time without
Dep.
having to put witnesses on to testify. That was
8/6/62
the only purpose of the statement. Can it be said
page 231 ) then, except as you otherwise show, the statement can be taken otherwise as a correct statement.
.Mr. Dodson: I would .say so ; yes.
The Commissioner: Well now, are you willing, without
objection, for this agreement that Mr. Rogers has tendered
to go into the record, or do you want him to formally prove
that!
Mr. Dodson: No; I have noThe Commissioner: You, of course, have seen this Y
Mr. Dodson: I would like to see what he has filed.
The Commissioner: You are going to call that "Plaintiff's Exhibit #1 T"
Mr. Rogers: Yes; Plaintiff's Exhibit #1.
(The subordination agreement -referred to above, was
received in evidence and marked PLAINTIFF'S EXHIBIT #1.)
The Commissioner: Now, do you care to make any further
statement at this time Y
Mr. Rogers: No.
The Commissioner: All right. Mr. Dodson.
Mr. Dodson: Mr. Rogers, do I understand it is the position
of the bank that this agreement, which you have
Dep.
introduced, requires the Globe Construction
8/6/62
Company to be subordinate, not only to the
page 232 ) principal indebtedness of the first two deeds of
trust, but also to the disbursements that have
been made by the receiver as set forth in your last reportT
Mr. Rogers: To. all indebtedness secured by the deeds of
trust, whatever it may be.
Mr. Dodson: Well, you include within that, I take it, the
items that have been listed in your Receiver's Report No. 4!
Mr. Rogers: Yes, summarized in paragraph 9, which is
a total of $468,260.50, but I do not mean to limit it to that
amount.
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Mr. Dodson: And that figure is itemized to some degree
in paragraph 4, is it notT
Mr. Rogers: It is itemized completely in paragraphs 4
and 8.
~Ir. Dodson: All right.
Mr. Rogers: Have you got a copy?
The Commissioner: I had one and didn't realize I was
going to need that this morning.
Mr. Rogers: Well, I will get you one then.
The Commissioner: Thank you.
Mr. Rogers: Here are several extra copies, if anybody
wishes to see them.
(Extra copies of receiver's report were then
distributed to all parties at the table.)
Dep.
8/6/62
page 233 )
Mr. Dodson: 1\tir. Commissioner, speaking for
the Globe Iron Construction Company, it is our
position that if The First National Bank of Boston is taking
the position, as stated by Mr. Rogers, that that was the
intent of the arrangements between the bank and Globe
Iron Construction Company, that the arrangements were
misrepresented to Globe Iron Construction Company and
that the agreement, as introduced, should not be recognized
in a court of equity. We would point out to Your Honor
that no mention was made of this so-called subordination in
the bill of complaint filed by The First National Bank of
Boston. This is the first time that it comes into the record
in this suit, and that Globe Iron Construction Company had
assumed, up until very recently, that its claim would be
handled - assuming that the figures were verified as they
now have been - certainly upon as equal a basis as the
claim of Lublin, 1fcGaughy & Associates, a substantial portion of which we understand was subject to the same type
of agreement that has just been filed.
We maintain that the bank, in not bringing up this question
before these other matters were paid off, led the Globe
Iron Construction Company into a false feeling of security
that it would certainly be accorded equal treatment with
those in a like position.
The Commissioner: Well, for my information, ].1:r. Dodson.
let me ask had Lublin, McGaughy & Associates executed
a subordination agreement like this (indicat-
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Dep.
ing) Y
8/6/62
Mr. Dodson: I understand so, sir.
page 234 ] Mr. Rogers: I think I can clear that up for
you, if you would like me to, and it may be helpful to the Court to do it at this time.
The Commissioner: Well, if I'm not interrupting your
statement here.
Mr. Dodson : No ; I think it would be proper to go in now.
Mr. Rogers: First of all, let me state the bank objects to
any. testimony about Lublin, McGaughy, but now that has
been brought up I will make the statement and then testimony
can be received, subject to the objection.
Lublin, McGaughy & Associates were architects for Towers
Shopping Center. Sometime before - if I am incorrect
in any of these statements, I would like to be corrected because I am merely. repeating what was told me; I have 110
firsthand information about it.
Mr. Dodson: Is it all right for us to interrupt insofar as
we are advised as to what the situation isT
Mr. Rogers: Sure.
Mr. Dodson: And you will (indicating gentleman at table)
if he makes any statement that we recognize as being incorrect, why feel free to interrupt.
Mr. Rogers: My information is. entirely hearDep.
say. Lublin, McGaughy were the architects. Some8/6/62
time before the receivership bill was filed, they
page 235 ] had refused to go ahead with further work until
their bill was either paid, or the payment of
what they might do in the future was guaranteed, by The
First National Bank of Boston.
In order to persuade Lublin & McGaughy to go ahead with
the completion of their plan's, The First National Bank of
Boston guaranteed payment of their charge for all work
done thereafter. My information is that that amount was
some sixteen or seventeen thousand dollars. Lublin, Mc:Gaughy had, under that agreement, also prepared some
plans for store fronts which had not yet been installed but
which will be used by the receivers if, as and when they rent
the additional space.
On January 26, 1962, Lublin, McGaughy recorded in Deed
Book 1110, page 152, a mechanic's lien for $53,885.63. I was
informed that a representative for The First National Bank
of Boston went to Norfolk for a conference with Lublin,
McGaughy. It was felt very important that Lublin, McGaughy, who were the architects, should be willing to go
ahead with what they 'vould be called upon to do in con-
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nection with completing the shopping center, that the bank,
being liable for some sixteen or seventeen thousand dollars
anyway on the Lublin, McGaughy claim, then negotiated a
compromise whereby, if Lublin & McGaughy would reduce
its claim to $42,102.03 - and I do not know how that exact
amount was reached but there was some basis or some formula for it - that if Lublin, McGaughy, in conDep.
sideration of that reduction in the Lublin, Mc8/6/62
Gaughy claim, then The First National Bank of
page 236 ] Boston would waive their subordination agreement.
That situation was put to me and presented to me, as
receiver. I had no part in it and know nothing about the
negotiation until it had been completed and it was presented
to me, as receiver. As a receiver, I felt that The First Nationa! Bank of Boston was the only one who had interest in
it at all because nobody else could claim the benefit of a
subordination agreement and that if they were willing to waive
their right to subordination that so far as the receivers and
the creditors were concerned- the people that the receivers
represented - if they could get a claim reduced from
$53,885.63 to $42,102.03, and get the benefit of the use of
these plans that had been prepared and the future work that
must be done, without any additional cost to the receivers,
that it was greatly to the advantage of the receivers and I,
therefore, stated to the bank that, as receiver, I would recommend to the Commissioner the allowance of the claim in
the reduced amount.
I want to say here that the basis of any objection - the
basis of all objections that will be made by the bank to the
introduction of any evidence about the Lublin, McGaughy
claim is that that was something that the bank had a rig-ht
to waive. The bank could have waived its subordination
lien entirely and, as far as the receivers were concerned,
the receivers just felt that they were very fortunate to get the clairu reduced by $11~000.00 and
Dep.
8/6/62
to get the benefit of these plans for future
page 237 ] use.
Mr. Dodson: ~{r. Commissioner. I would just
like to say this. That, insofar as I know. Globe was not
notified of these negotiations and the basis on which the
compromise was made, and consequently continued to assume that its claim that was subject to a similar agreement
would be paid, without the agreement being thrown as a
bar as it has this morning and, for that reason, Globe re-
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mained quiet until this issue has been brought forth today.
Now, I think it is difficult, in a proceeding of this kind, to
lay out definite issues. The issues apparently arise as the
hearings are held and I would like to reserve the right to
file pleadings after this hearing this morning relative to
this matter, without the taking of the testimony of this
morning of these witnesses being held as a waiver to do so.
The Commissioner: I think the matter of your filing
pleadings is a matter for the Court to pass on. I doubt if
the Commissioner has any authority about the pleadings.
Mr. Dodson: Well, what I'm saying is that these issues
are largely being worked out at this hearing.
The Commissioner: Of course, the statement that you're
making, Mr. Dodson, will go before the Court
Dep.
eventually, and it will be up to the Court, of
8/6/62
course, to pass on the pleadings.
page 238 ] Mr. Dodson : Well, may I inquire of counsel
for the bank as to its position in this regard.
Mr. Rogers: Yes; very definitely. I will say, for the record,
that Globe had been represented by Mr. Ira B. Hall, an
attorney of Norfolk, who was present here today but I
understand has since withdrawn as counsel because he intended to testify. For some month - two months or more,
I would think- we had had numbers of conversations, Mr.
Hall and I, about this matter. Mr. Hall had been anxious to
have some sort of compromise and talked about it. He talked
about Lublin, McGaughy and I told him that was an entirely
different proposition and that we weren't interested at all
in considering anything that was done about Lublin and McGaughy and that his case stood on its own facts and not
on the Lublin, McGaughy facts.
I told him, first of all, that we would have to ascertain
the matter of facts as to what was the amount of the
claim - that having in the receiver's file the statement by
Gardner - that it might be subject to reduction of some
$38,000.00 that I couldn't consider anything until we got
that settled. We had to take one thing at a time; that, after
we got that settled, then we would consider the question of
law involved in the subordination agreement.
Mr. Hall's contention at that time was that the
Dep.
subordination agreement applied only to three
8/6/62
million dollars, the principal amount of the two
page 239 ) loans and not to any other thing that the bank
might have to pay under its deed of trust. I
took the opposite view. We discussed it a good many times
over the telephone. I asked him- excuse me- he asked me
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to send him a copy of the subordination agreement which I
did send him a photostat of it. In his conversations with
me on that same subject, which extended over a period of
at least two months, no question was ever raised as to any
issue of fact. It was simply a matter of law, of interpretation
of the contract as written.
After, and very promptly after, I got the report from Mr.
Barksdale that the claim was correct as ·to amount, I called
Mr. Hall and told him that we conceded that and it was now
just a question of determining its priority and that the
situation, as I saw it, was just a matter of the legal· interpretation of the contract and he agreed with that. And
that was on July 18th and we said then we would fix a
time for arguing the matter before the Commissioner.
I called the Commissioner and found that that time, of
July 30th, would be agreeable with the Commissioner and
I then, to confirm that statement that it would be just a
matter of hearing the argument, I wrote the Commissioner
on July 18th, 'vith a carbon copy to :1\{r. Hall, and I concluded that letter by saying:
"As requested by you, I enclose herewith a
Dep.
photostat of the subordination agreement."
8/6/62
page 240 ] That is to the Commissioner.
"If Mr. Hall desires to now add to the statements of this
letter, he will, of course, feel free to write directly to you.''
I should like at this point to put that letter in the record.
Do you have your copy of it, so that I might use it for that
purpose!
The Commissioner: I have the original of it.
Mr. Rogers: That's what I mean. I can have a photostat
ofjt made, if you want to keep your file intact.
The Commissioner: Yes, you can have that. You may
have a photostat made and either introduce the photostat
or the original either one, just for whatever it is worth,
The Commissioner: Do you have any objection to that?
because I did receive the letter.
Mr. Rogers: I will get it photostated.
Mr. Dodson: No; I think that certainly with this procedure it would be proper for Mr. Hall to state his understanding.
~~r. Rogers : Oh, yes.
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The Commissioner: Any statement Mr. Hall cares to
make.
Dep.
Mr. Rogers : Well, I heard nothing more in
8/6/62
response to that letter until the 30th, on Monday.
page 241 ] That is the day it was to come up for hearing,
Monday, July 30th. I was then told that on
Saturday Mr. Hall haq called our office and talked to my
son, and I was away, and said that he had decided to withdraw from the case and come up here and testify, and he
had gotten Mr. Dodson to act as counsel for Globe.
And Mr. Hall did not appear before the Commissioner on
Monday. Mr. Dodson appeared and said he couldn't do anything on Monday. And I think we have just had- if there
are going to be any pleadings filed we have had agreements
and they don't abide by the agreements, and I don't see
any point of any pleadings. I am ready to go ahead and put
the testimony on.
Mr. Dodson : Well, my question is whether the bank would
be willing for us to put testimony on relative to this issue·
and without our waiving any rights to file pleadings relative
to the issue.
Mr. Rogers: No; and we object. I want to get this disposed
of.
Mr. Dodson; Well, that's what I was endeavoring to do,
Mr. Rogers. I am sure we all want to get it disposed of,
but if our testimony this morning is to be held ag-ainst us
and cut us off from filing any pleadings to this issue,
I have misgivings about putting any testimony on.
Mr. Commissioner, I believe it perhaps would
Dep.
be well just to fill in the picture here as to
8/6/62
what Mr. Rogers has said for Mr. Hall to expage 242 ) plain what transpired prior to the last date,
Monday a week ago, and I, too, would like to The Commissioner: You mean a week ago.
Mr. Dodson: That's right, a week ago.
The Commissioner: Not Monday a week; a week prior
to today.
Mr. Dodson: That's right.
Mr. Rogers: Excuse me, before he does, I would like to
file - if the Commissioner will let me have the original the letter that I wrote the Commissioner on July 30th.
Mav I have it Y
The Commissioner : I think you do have it.
Mr. Rogers : This is July 18th.
The Commissioner : Oh, the letter written on July 30th Y
Here it is.
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(Commissioner then handed letter to lVIr. Rogers.)
:htir. Rogers: Because, in that letter, it is stated:
'' vVhen I came to the office this rnorning, Frank, Jr.,
reported his telephone conversation with Hall. I also had
a call from Dodson, to the same effect. I told Dodson that
notwithstanding the agreement with Hall, I
:Oep.
would have stipulated any additional fact that
8/6/62
he wished in the record but Dodson did not
page 243 ] know what Hall wanted to testify about. I
then told Dodson that I would be willing for Hall
to put in any testimony that he desired, provided only that
I be allowed time to introduce rebuttal evidence. It is
accordingly my understanding that on August 6, Dodson,
as attorney for Globe, will put on any admissible testimony that he desires but that if I wish to introduce evidence
to contradict it, an adjournment will be had to permit me
to do so."
Now, I will get this photostated and we will file this as
Exhibit 3. I mention that because I think there has been
ample opportunity for any pleadings to have been filed before
now, if the Court's permission could have been gotten.
(Letters referred to above, dated July 18, 1962 and July
30, 1962, from Frank vV. Rogers to lVIurray A. Foster, were
received in evidence and marked, PLAINTIFF '8 EXHIBITS
#2 and #3, respectively.)
Mr. Ira B. Hall: Mr. Commissioner, in view of the statements which Mr. Rogers has made, I would like to explain
to His Honor what took place as far as I was concerned.
lVIr. Rogers is correct that we had a telephone conversation and during that conversation it was agreed that July
30 would be the date that we would appear before
Dep.
you and argue the interpretation of this sub8/6/62
ordination agreement. It is correct that I took the
page 244 J postion then, and I still take the position, that
that agreement meant the Globe subordinated to
the amount of three million dollars and did not subordinate
to anything beyond three million dollars.
Mr. Rogers took the position then, as he does now, that
Globe not only subordinated to three million dollars but subordinated to any sums which the bank might have to pay to
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cure any default under the deed of trust. The 18th- I don't
know whether it was a Monday but I know I had just gotten
back from vacation- I found on my desk a letter from Mr.
Rogers that everyone was in agreement as to the amount .of
Globe Iron's claim, the only question now being to determine
the priority. I think probably the next day after I talked to
Mr. Rogers, I received a copy of his letter which he has introduced and, having just gotten back off vacation and the
fact that I was senior law partner, Mr. Kaufman was in the
hospital - he's been out quite some time - as usual, I tended
to put the thing off until the last minute.
I was researching the problem at night and, during this
week prior to the 30th of July, I had had several discussions
with Mr. Jack Shirley of The First National Bank with a
view of trying to settle the matter on some basis that would
be satisfactory to both parties.
As it turned out, my last conversation with Mr.
Shirley was on Friday. I think he told me that
Dep.
8/6/62
Mr. Upton was on vacation, but that he had taken
page 245 J it up with Mr. Harrigan and had also discussed it
with several other people and I think it was
probably about 2:00 o'clock, Friday afternoon, when he said
it would be impossible to perfect any settlement until the question of the priority had been determined.
Well, I was handling another transaction at the time the
'phone call came in so, around 5 :00 o'clock that afternoon,
I started again digging into this problem and discussed the
problem with other members of the firm. We agreed at that
time, and we still agree, that it is a question of legal interpretation of this document but, after looking into the thing
thoroughly, - and really thA only time that we did really
try to take all of the research, and so forth, that we had
and finalize this thing - it was determined that in order
for the Court to give a proper interpretation of this document that there would be certain things that would have
to be put into evidence before the Court could possibly
render a proper decision, such things as who drafted the
agreement and the circumstances involving the negotiation
and leading up to this agreement.
It was about 10 :00 o'clock, Friday night, when it was
ultimately determined that I would have to withdraw from
the case and testify because I negotiated the amount of money
that Globe would require the bank to pay.
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Dep.
That took place in Norfolk and, as you will
B/6/62
notice from the agreement, I actually notarized
page 246 ] the signature of the officers of Globe Iron. Saturday morning, I tried to get hold of :Nir. Rogers
and I understand now that his office is not normally open
on Saturday. I did talk to l\llr. Frank Rogers, Jr., and he
advised me that J\fr. Rog·ers was out of town and would not
be back until J\{onday. I then got in touch with Mr. Dodson
and told him that I would have to withdraw from the case and
that I thought, to serve my client properly, I would have to
withdraw and for whatever it may be worth give the Court
and the Commissioner the facts leading up to the executiou
of this agreement.
I still maintain, and I felt then and I still feel, it is a question of legal interpretation of this agreement but it was my
feeling that the Court would have to have the benefit of the
surrounding circumstances in order to interpret the agreement properly.
On Monday, I talked to 1\fr. Dodson and later on that afternoon I talked to Mr. Rogers, and advised him that I was
regretful of any delay that I might have caused him or any
inconvenience that I might have caused him, but I felt in order
to do the right thing, I had to withdraw from the case and
testify. This thing has been discussed on many, many occasions with Mr. Rogers and I have always taken the position, as I previously stated and Mr. Rogers has also always
taken the position that he stated, that we are behind everythingDep.
The Commissioner: May I ask the question at
8!6!62
this point, Mr. Dodson f The figure of three milpage 247 ) lion dollars has been mentioned as the amount
secured in the two deeds of trust, as to which the
subordination agreement purports to apply.
J\tfr. Dodson: Yes, sir.
The Commissioner: I have heard no mention of interest.
Is it your contention that if the subord1nation agreement does
apply, that it applies onlv to principal and not interest Y
Mr. Dodson: Our position, Your Ho11or. is that the subordination was to be to a total of three miJli011 dollars flat.
The Commissioner: And that the subordination ag'reement. when construed. applies onlv to tPree million dollars
principal and does not apply either to interest accrued on
that principal or to any amounts paid bv the ba.nk subsequently, and under Court order alJowed as secured by those
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two deeds of trust!
Mr. Dodson : That is correct sir. Mr. Commissioner, to
elucidate somewhat on our position there, our subordination
was to a total of three million dollars and not to a total of
three million dollars principal. The understanding was it
was three million dollars and that was the ultimate figure
that was discussed.
Mr. Commissioner, may I just add some explanation in
addition to what Mr. Hall has said about the telephone
exchanges. Mr. Hall, as he related, called me on
Dep.
a Saturday morning and told me of his dilemma
8/6/62
and the decision.
page 248 ] The Commissioner: That was on ~ uly 28th, I
assume - two days prior to the 30th t
Mr. Dodson: That's correct, and asked me if I was in a
position to serve as attorney since be had seen the likelihood
was that he would have to testify and I pointed out to him on
the 'phone that I had no conflicts, that I was aware of, and
that I was in a position to serve except for the fact that I was
tied up on that Monday morning with another engagement
that I could not get out of but that I would attempt to contact the other parties involved and I felt, under the circumstances, that if a subsequent date could be obtained, without
any substantial delay, that there shouldn't be any difficulty
about it.
So I immediately called your office and your home and was
not able to contact you. I called Mr. Rogers' office and talked
to his son and was told that Mr. Rogers was in Pulaski on
a picnic or on some social occasion and that he didn't expect
him to be back until the next afternoon, on Sunday, and I
asked him if he would get the word back to him.
I did not attempt to get Mr. Rogers over the weekend,
having felt that having left the message with his son that that
should be enough effort to get the word back, so on the Monday morning I called you and left a message, and
Dep.
then Mr. Rogers and, of course, regret very much
8/6/62
that he was so disturbed over the situation at
page 249 ) that time. I had hoped that he would get word
before that morning certainly, but I found that
apparently he had only found out about this when he got to
his office that morning.
Mr. Commissioner, in the interest of avoiding any delay
on this situation, we want to proceed to put evidence on,
despite the refusal on the part of the bank to allow us to do so,
without prejudicing our rights. We want it clearly understood
that, in putting evidence on, we are going to as~ the equity
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court, if we be so advised, that we be allowed to amend our
pleadings to conform with the evidence and to seek such relief
as is appropriate under these circumstances.
~Ir. Rogers: In other words, I take it, that you just announced to the Commissioner that you are going ahead and
do it anyway regardless of what his ruling is or what the
action of the bank is. Is that correct T

Mr. Dodson: I haven't said "regardless of what the Conimissioner's ruling is.'' If the Commissioner does rule that
the putting on of evidence will prejudice our situation, until
our pleadings are amended, I won't put on any evidence. I am
merely, Mr. Rogers, trying to keep the ball rolling because
I know you are interested in resolving whatever issues there
are and I am equally so. I didn't mean to suggest that I was
going to do anything, regardless of what the Commissioner
said.
Dep.
I recognize that you have refused to consent
8/6/62
to permit us to put on evidence without affecting
page 250 ) our rights to file pleadings, but I think it is in the
ultimate up to the Chancellor certainly, and in
this instance perhaps up to the Commissioner. If he says
that our putting on evidence at this tinw will prevent us from
amending or filing new pleadings, why I think we had better
adjourn, but he hasn't said so.
The Commissioner: Well, Mr. Dodson, I don't feel that a
Commissioner in a case of this kind has any authority as to
the filing of pleadings. I think that that is a matter- I may
be wrong in my conception of i t - but my conception of it is
that the Court and the Court alone will pass upon the question
of timeliness of filing of pleadings and matters of that kind,
whether they may be filed or not.
So I make no ruling whatsoever on that and, si11ce Mr.
Rogers has stated that he - that the bank - will not waive
any right, as I understand it, to object to the filing of further
pleadings, that is just about it. I don't think that I can rule
on the question of the filing of pleadings. I can hear evidence
this morning if you are advised to present it. If, on the other
hand, you are advised to defer the presentation of evidence
until you have had a court ruling on whether any pleadings
to be tendered by you in the future shall be accepted, then
I can simply defer and continue this n1atter until the Court
has ruled on your pleadings. So far as I an1 :personally
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concerned, it is quite agreeable either way with
Dep.
me.
8/6/62
Mr. Dodson: Well, in the absence of any ruling
page 251 ] by the Commissioner, and with an expressed
statement that we request the Chancellor to permit us to - in the interest of expediting this proceeding,
- to take this evidence and later amend or file new pleadings,
we will proceed with the taking of evidence.
Mr. Rogers: We would not be willing, of course, to go
into it on any such basis as that. I thought we had an agreement on July 30th as evidenced by my letter to the Commissioner, of which a copy was sent to Mr. Dodson and which is
filed as Plaintiff's Exhibit #3, that we were going ahead and
take evidence this morning. Nothing was said about any
pleadings at all. I don't understand that any pleadings are
in order as the Court referred the matter to the Special Master
Commissioner to hear evidence and make his report.
Whether the Court, under these conditions, will allow pleadings or not, or whether the Court will think they are necessary,
of course, is a matter up for the Court.
If there were anything going to be done in view of the
agreement we had on July 30th that we were going to take
evidence this morning - and now I think it is right late to
be coming up and talking about it - and certainly I am not
willing to participate in taking of evidence under any conditions that are attached. Either you take it or you don't.
Mr. Dodson: Well, I didn't anticipate that
Dep.
we were requiring you to submit to any con8/6/62
ditions, Mr. Rogers. I just - in the interest of
page 252 ) protecting this client, I don't want them to be
put in the position of having some technicality
thrown into the path there.
Mr. Rogers: Well, you either take your evidence unconditionally or you don't. If you want to adjourn and file pleadings, then do whatever you want to. We can do that, but t
am not going into the thing with any reservations, either you
do or you don't. You can't play horse with the Court.
Mr. Dodson: I'm not trying to play horse with the Court
or anybody else, Mr. Rogers, and I want it clearly understood that, as I have said repeatedly here that our wish to
put on evidence is motivated by a desire to expedite this
matter, which I understand was your desire also.
Now, the position is as stated before the Commissioner this
morning, and the subordination agreement which you have
filed, indicates perhaps the need for a request on the part of
Globe Irop. Construction Company for a reformation of that
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contract because it does not confor1n with the understanding
of the parties.
Now, the point I'm trying to make clear is that I don't want
to be in a position of not having filed a written pleading,
either of a request to the Commissioner or to the Court, asking
for a reformation to conform with the actual understanding as we contend it to be and that that would be
Dep.
held as a complete bar to the issue being de8/6/62
cided.
page 253 ] May I inquire whether the Commissioner would
consider that to be an issue before him at the
present time, or if the evidence is to that effect?
The Commissioner: Well, Mr. Dodson, I don't see how the
Commissioner would consider the issue of reforn1ation. Your
mention of that word right just a moment ago is the first
time that I have ever heard that word mentioned and I don't
think that that, so far as I know, appears in the pleadings.
Mr. Dodson: No, sir; nor does the subordination agreement appear in the pleadings until this morning.
The Commissioner: Whatf Repeat that last, please.
Mr. Dodson: I say, "nor does the so-called subordination
agreement appear in the pleadings until this morning." As
a matter of fact, in the original bill of complaint, reference
is made to subordination agreements by others, but no mention is made of any subordination agreement by Globe, which
is specifically named there.
On page 7 of the bill of complaint, after Globe has been
listed in paragraph 12 as one of the holders of a mechanic's
lien, in paragraph 13 the bank alleged that various other
parties who Bad furnished labor and material, and so forth,
but whose names are now known, and so forth,
Dep.
are now asserting rights.
8/6/62
The Commissioner: Wait. I have just located the
page 254 J bill of complaint. "\Vhat is that - paragraph 12?
Mr. Dodson: And 13 is the one I am readirig.
The last sentence of 13 indicates that some of these other
parties have agreed to subordinate their claims but nothing
is said there as far as Globe having agreed to subordinate
its claim.
The Commissioner: I seP. Well, Mr. Dodson, I can only
repeat what I have already said and that is that I do not
consider it a function of the Commissioner to pass on the
filing of pleadings in the case, and yon have stated your
position to me very clearly that you desire to reserve the
right to file pleadings.
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Mr. Rogers has objected. He will not agree to your presenting evidence without waiving your right to file pleadings.
Well, that is a matter for the Court to pass on, as I see it.
I am willing to hear your evidence, or if you feel so advised,
that you want to file additional pleadings before, and have
them passed on by the Court before presenting evidence,
then that is it.
Mr. Dodson: Mr. Rogers, do I understand that if we take
the position that we are going to present to the Court a
request, if we see fit, to amend our pleadings that you won't
continue on with the hearing here Y
Dep.
Mr. Rogers : No ; certainly not. You either do
8/6/62
or you don't.
page 255 ) Mr. Dodson: I don't understand that.
Mr. Rogers: I say, certainly I am not going to
let you go ahead and take evidence with any reservation
that you may file some pleading or something later. You
either take your evidence or you don't.
Mr. Dodson : Well, as I understand it, you are not willing
to agree to anything Mr. Rogers: No, no.
Mr. Dodson: - now beyond the agreement. Apparently
we would have to ask the Court - my client and I would have
to ask the Court- for permission to alter or file additional
pleadings.
Mr. Rogers: That is right.
Mr. Dodson: And I am saying to you that we may find
ourselves in the position of wanting to do that, and that is
something we would ask the Court to do, and I take it you
would oppose it before the Court.
Mr. Rogers : Maybe I would, and maybe I wouldn't ; I don't
know.
Mr. Dodson: Well, maybe you would and maybe. you
wouldn't, but you reserve the right to oppose it, certainly!
Mr. Rogers: Yes.
Mr. Dodson: But beyond that, if we proceed on here
this morning with taking of evidence, you have
no objection to continuing in the hearing, do
Dep.
8/6/62
you!
page 256 ] Mr. Rogers: Why, of course, I have an objection. I am not going into any case and takblg
evidence until your pleadings are made up.
Mr. Dodson: Mr. Commissioner, it appears to me that we
have reached somewhat of an impasse here. If we are to
proceed with the taking of evidence this morning, we find
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ourselves prevented from presenting to the Court, in a clear
form, the issue or some of the problems that we think are
necessary for the Court to see. And I don't see that we have
much choice but to ask the Commissioner to adjourn the
hearing to allow us time to file a petition with the. Court and
set out in detail our defenses to the subordination agreement
that has been presented here this morning.
I regret to do that because these gentlemen have been here
for the weekend. They came up from Norfolk and it is something that is an inconvenience to everybody. I realize that,
but, in view of the position that Mr. Rogers takes, I don't
see that I have much alternative.
The Commissioner : Well, I hope I have made myself
clear. I will hear the evidence since it has been set for today,
whether Mr. Rogers participates in the hearing, or not.
However, I do believe that it might be better for you to
have any proposed pleadings passed on by the
Court before the hearing.
Dep.
8/6/62
And how much time or how long do you want
page 257 ) to continue it for or how soon can you hear it,
or how soon can you be prepared? Of course, I
realize that, to some extent, that will depend on the Court's
-that the time the Court takes to pass on the pleadings that
you may present.

*

*

*

*

*

PLAINTIFF'S EXHIBIT #1
Filed 8/6/62
SUBORDINATION AGREE1YIENT
WHEREAS, the undersigned Contractor has furnished to
Towers Shopping Center, Inc. (Towers), a Virginia corporation, of Norfolk, Virginia, certain labor and materials in the
construction of certain improvements to the leasehold estate
of Towers situated on Brandon Road and Colonial Avenue,
in Roanoke, Virginia, hereinafter called Towers Shopping
Center, and more particularly described in two certain Deeds
of Trust dated July 27, 1961, executed and delivered by
Towers to the Trustees' thereunder for the benefit of The
First National Bank of Boston (Bank), a national banking
association of Boston. Massachusetts; and
WHEREAS, in order to induce the financing of said improvements by said Bank, the Contractor has agreed to sub-
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ordinate all mechanics' liens and all rights which might otherwise enjoy priority over the rights and interests constituted
by said Deeds of Trust, by reason of such materials having
been furnished or work performed in said construction or in
relation thereto ;
NOW, THEREFORE, the Contractor, for and in consideration of the premises and of the sum of Five ($5.00) Dollars,
at or before the ensealing and delivery hereof by the said
Bank paid, the receipt whereof is acknowledged by the Con~
tractor, has remised, released and forever quitted claims, and
by these presents does remise, release and forever quitclaim
unto the said Trustees and the said beneficiary Bank, and
all those claiming by, through and under them, and each of
them, under said Deeds of Trust or either of them {the first
given to secure the payment of an indebtedness of Two Million Five Hundred Thousand ($2,500,000) Dollars, and the
other to secure the payment of an indebtedness of Five Hundred Thousand ($500,000) Dollars) all and all manner of liens,
claims and demands whatsoever .,which the Con tractor has
or might or could have on or against Towers Shopping Center

V
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Towers Shopping Center or otherwise however; so that said
Trustees and the Bank, their successors and assigns, and
each of them, may have, hold and enjoy their respective rights
and estates under said Deeds of Trust, and each of them, free
and discharged from all liens, claims and demands whatsoever which the Contractor has or might or could have on or
against Towers Shopping Center if these presents had not
been made. The Contractor warrants to said Trustees and
to said Bank that all laborers employed by said Contractor
upon the aforesaid leasehold premises or in the fabrication
of any material supplied thereto have been fully paid, and
that none of such laborers has any claim, demand or lien upon
Towers Shopping Center, and the Contractor further warrants to said Trustees and to said Bank that the Contractor
has not assigned, pledged or hypothecated any claims or rights
to payment due it from Towers, or with respect to any labor
or material done upon or furnished to Towers Shopping
Center, and that the Contractor has full right and authority
to execute this release and to disclaim any liens as to said
Trustees and to said beneficial Bank as aforesaid.
The Contractor further agrees that no change in the terms
of either of said Deeds of Trust, or the indebtedness secured
thereby, nor any extension of the maturity dates of either
of the notes evidencing said indebtedness, nor any other forms
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of forbearance with respect to the obligations of Towers to
the Bank shall affect the priority of the Bank's claim(s) over
that of those of the Contractor.
Nothing herein contained shall limit or impair, or operate
to the prejudice of any claim for payment the Contractor
has or may have against Towers, but all such claims shall
be, and the Contractor does hereby agree to hold the same
subject to and subordinate to the rights and estates of the
Trustees and B~neficiary under said Deeds of Trust, and of
all those claiming by, though or under them, or any of them.
IN 'VITNESS WHEREOF the Contractor GLOBE IRON
CONSTRUCTION CO~IPANY, INCORPORATED has
caused these presents to be signed by 1\JI. L. )fEDNICK, its
President, and its corporate seal to be hereto affixed and
attested by Arthur Peregoff, its Secretary, this 2nd day of
August, 1961.,/
GLOBE IRON CONSTRUCTION C01IPANY,
INCORPORATED
By M. L. MEDNICK
Vice-President
ATTEST:
ARTHUR PEREGOFF
Secretary
STATE OF VIRGINIA
CITY OF NORFOLK, to-wit:
I, Ira B. Hall, a Notary Public in and for the City and
State aforesaid, whose Commission expires Feb 2, 1964 do
hereby certify that J\ti. L. MEDNICK and ARTHUR
PEREGOFF, Vice President and Secretary, respectively of
Globe Iron Construction Company, Incorporated whose names
as such are signed to the writing above bearing date on the
.
the
2nd day of August, 1961, have this day ackno. wledged
same before me in my City and State aforesaid.
Given under my band this 2nd day of August, 1961.
IRA B. HALL
Notary Public

*

*

*

*

*
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Mr. Arthur Peregof!
Dep.
9/5/62
page 187 ]

*

*

*

*

*

MR.ARTHURPEREGOFF
a witness of lawful age, having been first duly sworn, deposes
and says as follows :
DIRECT EXAMINATION
By Mr. Dodson:
Q. Mr. Peregoff, you are Mr. Arthur Peregoff of Norfolk,
Virginia!
A. Yes.
Q. And what position do you hold with the Globe T
A. Secretary-Treasurer.
Q. How long have you served as Secretary-Treasurer!
A. Since the incorporation in 1954.
Q. And were you with Globe prior to that T
A. Yes, since 1946.
Q. Did Globe perform the steel construction work on the
Tower Shopping Center T
A. Yes, sir, it did.
Q. How much was your total account for the work that
was done out there T
A. $481,050.18.
Dep.
9/5/62
By Mr. Rogers (interposing):
page 188 ) Q. What was that figure again T
A. $481,050.18.

By Mr. Dodson( continues examination):
Q. And I understand that all has been paid except for the
$91,050.18 that I believe the Commissioner referred toT
A. That is correct.
Q. Mr. Peregoff, did you sign the Subordination Agreement submitted to the Commissioner on behalf of Globe Iron
Construction Company, Inc. Y
A. Yes, I did.
Q. You signed in your capacity as Secretary, I believe!
A. Yes.
Q. Where did this signing take place Y
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A. It took place in the law office of Charles L. Kaufman.
Q. Is that in Norfolk, Virginia?
A. In Norfolk, Virginia.
Q. And who asked you to sign the Agreement?
A. Mr. Charles L. Kaufman, I believe, was the specific
attorney that suggested I sign it. Present at the time were
Mr. William P. Oberndorfer and ~Ir. Ira Hall.
Q. Had you been approached about such an agreement
before your conference with 1\Ir. l{aufman Y
A. Yes, it was the previous day. My best recDep.
ollection was it was the last day of July, July
9/5/62
31st that I received a phone call from Boston
page 189 ) and the operator informed me that Mr. L. T. Zoby
wanted to talk to me; and Mr. L. T. Zoby then
proceeded to tell me that he knew we had been sweating. it
out a long time with him and he also was sure he was going
to look out for us. And he finally had arranged his financing
and he was to be able to get us around $300,000 immediately.
All we had to do was sign a Subordination Agreement.
And I asked him what a Subordination Agreement was I had never heard of it, I had never been involved in one he said, '' T.his high finance is too much for me, I will let
you talk to some gentleman who knows about it.'' And a
gentleman introduced himself as associated with the First
National Bank of Boston and whose name I cannot recall,
but who tried to explain to me what a subordination agreement was. And in the course of the conversation he in:dicated that the Bank was prepared immediately to advance
L. T. Zoby or Towers Shopping Center, whatever the legal
transfer would be, the sum of $2,500,000 which L. T. Sobie
had advised them would be sufficient to complete the project.
However, the Bank wasn't sure that that would be all it
would take and to protect themselves further they would have
a second deed of trust of $500,000 so that I would be subordinating to $3,000,000.
I asked to talk to 1\'Ir. Zoby again. He got back
Dep.
on the phone and I talked to him at some lengtn
9/5/62
about why did I have to subordinate, and he told
page 190 ) me that that was the only way he could get the
money. And he thought that $300,000 was a
healthy deposit on account of what he owed me, and that the
Shopping- Center was going to be completed and I'd get the
rest of the money.
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I said, "Well, I just don't know;" he said, "Wait a minute,
somebody else wants to talk to you;" and Billy Dickson
happened to be in Boston a·nd in the room- I think this was
from a hotel room- and he got on the phone and reiterated
the same thing, that I'd be subordinating to the first deed of
trust to $2,500,000 and the second deed of trust of $500,000,
and that the money was there ready to go. Mr. Zoby got
back to the phone and I told him that I just didn't kriow
enough about it to really give him an answer. And he
said, "Well, wait a minute, Mr. Kanavos is here - " now,
how he spells his name I just don't know - I just heard it,
Kanavos.

Mr. Rogers: K-a-n-a-v-o-s.
The Witness: Yes, Kanavos.
And he started talking right rapidly, that they do this
every day in Boston to everY.body and that everybody signs
a subordination agreement to get the construction money,
and "I have known him for a long time and get him to sign
a note. I know he '11 be good for it.'' I said, ''How about
your signature on a note ; '' and he evaded the question.
Dep.
9/5/62
By Mr. Dodson (continues examination):
page 191 ) Q. Go ahead.
A. And Mr. Zoby got back on the phone, or the
gentleman from the Bank got back to the phone, and I told
him that I would have to discuss it with my Attorney. And
they said that I would be hearing further from them and he
didn't say how, when or where; and the conference terminated.
I then called up Mr. Oberndorfer of Charles L. Kaufman's
office and apprised him of the conversations I had, and he
said, ''Well, we will have to wait until we get further information ; we can't advise you one way or the other.''
The next day - and this I am not and it is not quite clear
in my mind how the Subordination Agreement got in Charles
L. Kaufman's office - it may have been delivered to our
office and I sent it down by messenger, or it may have been
delivered to Charles L. Kaufman's office. Anyway, eventually
about 3 :00 o'clock in the afternoon I ~ot a call from Mr.
Oberndorfer and he told me that he and Mr. Kaufman had
been looking at the Subordination Agreement By Mr. Rogers (interposing) :
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Q. Excuse me. vVhat day was this T
A. The next day.
Q. Which would have been Y
A. Well, it probably was the 31st.
Q. The day after the conversation anyway Y
Dep.
9/5/62
A. Yes.
Q. You received it in the maiU
page 192 )
A. I don't know how I got it. I came down
there around 3 :00 or 3 :15 and Jvir. I{aufman and Mr. Oberndorfer were in conference on it, and they had the piece of
paper in their hand. They said that they had been looking
at it and it looked to them like I was subordinating to
$3,000,000, and how much money was I willing to take to do
that Subordination.
I told them I didn't know, but it all depended on just what
the prospects were for a successful conclusion of the project. They called in ~Ir. Hall, who at that time they said had
to go up to Boston in connection with another matter, and
he came in and we discussed it further along the lines of
whether I should subordinate or shouldn't subordinate.
And this - the pressure was on because they said they
were closing the very next day and somebody had to get up
there with the paper in order to get the money released and
get the financing complete, and this had to be done immediately if not sooner. It was finally agreed that we would
sign the Subordination Agreement, let Mr. Hall carry it up
to Boston with him. and to maintain contact with us relative
to the negotiation for the amount of payment for the Subordination. I called Mr. 1\Iednick - I didn't bring the seal
with me- and he came down to Mr. Kaufman's office about
5 :00 or 5 :15 that same day.

By Mr. Dodson:
Dep.
9/5/62
Q. Who is heY
page 193 ) A. l\'Ir. Randolph Mednick is the Vice President of the Globe Construction Company.
Q. He signed the Agreement Y
A. He signed the Agreement; I witnessed it and placed
the seal on it. And Mr. Hall then was given the paper, and
I understood that he was already packed, or had to go home
to get his bag because he had to catch an 8 :00 o'clock flight
to Boston that night.
Now I have never - up to that time I had never seen
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the Subordination Agreement; I had never read it, but I
signed it and so did Mr. Mednick. My understanding, based
upon phone conversations to Boston By Mr. Rogers.:
Q. Just repeat what was told you.
A. Pardon meT
Q. I say, just repeat what was said to you.
A. My conversation in Boston was to the effect that I
would be subordinating to a first deed of trust of $2,500,000
and the Bank wanted to be protected in case the $2,500,000
would not complete th~ construction, so they were putting
a second deed of trust to the tune of $500,000, so that I
would be subor-dinating to $3,000,000.
By Mr. Dodson (continues .examination):
Dep.
Q. Mr. Peregoff, I gather that you didn't pre9/5/62
pare the Subordination Agreement; you don't
page 194 ] know who prepared it; it wasn't prepared by
your office so far as you know T
A. No.
Q. Or, so far as you know, by Mr. Kaufman's officeY
A. No. Because when I got the call from Kaufman's office
they said they had received the Subordination Agreement.
Q. That's right. Now, was there ever any discussion of
sums in excess of the $2,500,000 and the $500,000 that you
have mentioned T
A. None at all, never. Now, I had subsequent conversations relative to this payment of $390,000. So you want me
to.go into thatf
Q. Well, yes, I think it would be well to go into ,that. This
is the money that was paid at the time that- the Subordination Agreement was delivered T
A. That's right. I received a call - ·if this was on a
Tuesday we'll say, that Mr. Hall was supposed to go that
night to Boston - I received a call the next day from Mr.
Kaufman's office to the effect that the closing would not
take place in Boston, but that the whole shebang was being
moved into Roanoke for handling. The day after that I'm trying to maintain the continuity- the day after that
I got a call from Mr. Kaufman's office telling me that Mr.
Hall had spoken at some length with both Mr. Oberndorfer
and Mr. Kaufman. And I was to call Mr. Ohern-
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Dep.
dorfer, and he gave me the gist of the conversa9/5/62
tion- that I was to call Mr. Hall back.
page 195 ] I called Mr. Hall back and he indica ted that
the Bank wanted several things: One was, they
wanted to know how much, or rather they wanted to know
a final figure which we would not exceed on our billing.
Our work had been done, complete, but the open orders
or the change orders had not been priced at that time. I
told him that it would take a little work to do and it might
take us several hours or more to pull the records and try to
come to an equitable figure, to be up to it, not more than,
and not to be under it because we didn't want to be
penalized.
I asked him at the time who else was going to be subordinated; he said he knew - oh, I'd like to backtrack In the conversations in Boston, I asked Sobie, "Well, who
else was going to subordinate besides Globe; was I the
one man in the pickle in the barrel.'' He said, ''No, there
would be some other people,'' but he didn't know who
they were. When I talked to Mr. Hall I said I felt that I
wanted to know exactly who it was, also we discussed the
amount of money that we'd be willing to take for a subordination to the $3,000,000 and we had discussed a sum,
a minimum sum of $400,000, provided we weren't the
only people subordinating.
When Mr. Hall talked to me on the phone from Roanoke,
he told me that he was negotiating upwards from $325,000,
which I told him was unsatisfactory, that we
Dep.
wanted around $400,000. When I called him
9/5/62
back to tell him that the total contracting changes
page 196 ) not exceed $485,000 he indicated that they wanted
a letter to that effect for their records. He also
told me at that time that Lublin, McGaughy would be subordinating and as far as he knew that was the only other
construction contractor who could perfect a Mechanic's Lien
that was subordinating.
He didn't know the exact figure, but he kne\v it was
substantial. And at the same time he told me he was up to
$390,000 and he didn't think he could get $400,000; and
again we discussed what we were subordinating- to and he
told me that as far as he understood, we were subordinating
to $3,000,000.
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I told him, "Go ahead and close it at $390,000," and which
is what happened.
Q. And did you write a letter in confirmation of the top
figure on the work to the First National Bank of Boston Y
A. Yes, sir. The way Mr. Hall explained it to me: If they
reached a settlement for the amount of the payment, that
they would have to have a letter because they were vitally
concerned about tying down construction costs and they
wanted a realistic figure - a not-to-exceed figure from us.
Mr. Dodson (Addressing the Reporter): Mark that Globe
Exhibit 1.
(Letter dated August 8, 1961 from Arthur Perego:ff re~
ferred to above was received in evidence and marked GLOBE
EXHIBIT NO. 1.)
Dep.
Q. (continued) I hand you a letter dated Aug9/5/62
ust 8, 1961, marked "Globe Exhibit 1." Is that
page 197 ) the letter to which you refer Y
A. Yes. One of the other things that Mr. Hall
went up to determine was about collateral endorsements from
Mr. Kanavos and Mr. Sobie. And the first thing he told me
wasMr. Rogers: Well, you're getting into hearsay. Just let
him testify to that.
The Witness: It wasn't hearsay to the fact that I told him
I definitely wanted endorsements from Mr. Kanavos and
Mr. Sobie.
Mr. Rogers : I think it's immaterial, Mr. Commissioner,
but let it go. I will move to strike later.
The Witness: That's all I can say.
By Mr. Dodson:
Q. Right. Well, now, Mr. Peregoff, was there any discussion or conversation of the two deeds of trust securing
the indebtedness of $2,500,000 and $500,000!
A. I never saw the two deeds of ·trust until within the
last six to eight weeks I believe.
Q. Was there any discussion about the terms of the deeds
of trustf
A. None at all.
Q. Were the deeds of trust considered in any way f

Globe Iron Construction Company, Incorporated v.
The First National Bank of Boston, et al.

93

Mr. Arthur Peregoff
A. No. As a matter of fact, in 1\Ir. Kaufman's office all
we had was the Subordination Agreement; they
had no copies of any deeds of trust. And this
Dep.
9/5/62
whole thing was a matter of getting up to Boston
page 198 ) right then and there; that they were ready to
close and it was imperative that he get it up
to Boston. As a matter of fact, there was conversation of
my going with Mr. Hall and at that time Mr. Kaufman
said that wouldn't be necessary, that we could sign it and
Mr. Hall could witness it and deliver it if everything was
all right.
Mr. Dodson: Mr. Commissioner, that's .all we have.
CROSS EXAMINATION
By Mr. Rogers:
Q. Well, Mr. Peregoff, you had substantially completed
all of the work at the time the Subordination Agreement
was executed!
A. Yes, sir.
Q. And it was executed, I believe, on August 2nd, 1961!
A. Yes, sir.
Q. And you hadn't figured out exactly what they owed you,
but you knew that the original contract was for some $395,000,
and that the extras which you had not then computed or
priced would bring it up to a total of around $480,000 to
$485,000!
A. Well, a substantial number of extras had been priced
but there were several extras that had not been priced.
Q. Then you knew then that they owned you around
$480,000 to $485,000 T
A. Yes, sir.
Q. Had you gotten any payment at all on acDep.
9/5/62
countY
page 199 )
A. No, sir.
Q. Had you pressed Zoby for payments T
A. I had personally, yes.
Q. What answer did vou get from Zoby?
A. Well, he always had another deal cooking and every
time he got into a deal it cost him about $40,000 to $50,000.
Q. But he was always 1!'etting, or going to get you something next week, wasn't he T
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A. Yes.
Q. But next week didn't come Y
A. No, is didn't (witness laughed).
Q. Well, you had inquired around with other contractors
and sub-contractors on this Towers Shopping Center as to
the status of their accounts with Zoby, had you not!
A. I had contacted one other sub-contractor.
Q. Well, you knew that he owned everybody else and was
past due just about like yourself, didn't you!
·
A. Well, he had been paying some accounts, sir. Now,
this is hearsay - well, you're asking me what I heard T
Q. Yes.
A. I talked with Junior King who is a masonry contractor
and he indicated that Mr. Zoby had been paying some of the
accounts he had not gotten paid.
Q. And he never paid any of them quite up to
Dep.
9/5/62
the full amount due at the time of paymentf
page 200 ] A. Well, let me backtrack a little bit. Yes, I
think that several sub-contractors had be.en paid
up to the billings in effect; I think C. E. Thurston had been
kept current. Now, she was a little bit smarter than I was.
Q. Well, it was a case there of everybody pressing him
and Sobie was putting out what money he could and trying
to keep everything satisfied T
A. Well, let me say this: We have been dealing with Mr.
Zoby for about twelve years and he's always been slow; but
up to this project, he's always paid in full.
·Q. Do you know whether or not that the work on the
Towers Shopping Center had b~en suspended on one or
more occasions because Sobie had run out of funds Y
A. I don't know of my own knowledge, sir.
Q. You had heard that, had you not T
A. I'm trying to recollect now.
Q. It was a matter of common knowledge!
A. I'm saying I don't know if it was or wasn't, and I'm
trying to remember if that situation came to my attention.
Q. Yes.
A. I can't honestly say that, no, sir.
Q. You don't know whether it had or had not Y
A. That is correct.·
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Dep.
Q. Are you certain that it had not been stopped
9/5/62
because of lack of funds T
page 201 ] A. No, I'm not certain that it had not been
stopped.
Q. You just don't know!
A. That's correct.
Q. Do you know where Zoby was trying to obtain his
financing for the temporary construction, or for the construction money, trying to get a construction loan Y
A. No. Not until he indicated in a conversation with mehe didn't become specific until he indicated in a conversation with me of Mr. Kanavos having connection with the
First National Bank of Boston, if that is the proper title
for it, and it looked like it was going to work out.
Q. About when was thatY
A. I would say probably four or five weeks or maybe
six weeks before I got the phone call from Boston.
Q. Do you know whether he tried to get more money frmn
the National Bank of Commerce at Norfolk?
A. No, I know that he owed the National Bank of Commerce money; I didn't know that he tried to get any more
from them, because in one of my earlier dealings with him
he indicated that he borrowed money from the National
Bank of Commerce Building.
Q. Not "Building" but the National Bank of Commerce.
A. Yes, the National Bank ~f Commerce. But I didn't know
as a matter of fact he had g-one out and tried to
Dep.
borrow more money from them. He was always
9/5/62
trying to get money, let me put it that way.
Q. Yes, I see that you know Mr. Sobie.
page 202 ]
A. Yes.
Q. Did you know whether or not he tried to get a loan
through - a construction loan through the First National
Exchange Bank of Roanoke and a New York bank T
A. He mentioned that. I didn't know about the New York
bank, but he mentioned something about a bank in Roanoke,
getting together with a bank in New York some place and
advancing him the construction money. And he said it fell
through.
Q. Now, do you know anything- about his trying to get
money through a man named Durst, D-u-r-s-tT
A. No, sir, not at all.
Q. Do you know the arrangements by which he was
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getting financial backing from Kanavos did he tell you
about that!
A. I still don't know. I didn't know and I still don't know.
Q. But you did get $390,000 at the time this loan was
closed!
A. Yes, sir.
Q. That was the consideration for your giving the Subordination Agr.eementT
A. Yes, sir.
Q. Now, you were also told, were you not, that
Dep.
the loan from the First National Bank of Boston
9/5/62
to Towers would not be made unless you subpage 203 ) ordinated to the extent of $390,000 - I mean,
unless you subordinated your claim to the two
mortgages, one for $2,500,000 and one for $500,000!
A. That was the tenure of the conversation that came
through to me from Boston. And then when Mr. Hall was
talking to me in Roanoke he said that the Bank wanted, as
additional collateral, the Subordination.
Q. Well, I mean you knew that was a condition for t}J.e
closing of the loan and that the loan couldn't go through
unless you signed the Subordination Agreement Y
A. Well, I would say that I knew that it was a question
of how much I'd have to sign it for; that's the thing I
didn't know. In other words, the Bank wanted as much
collateral as they could get; I knew that; and they indicated
they were going to get ~ubordination agreements in order
to go ahead with the advances.
Q. In other words, the loan would n.ot go through f
A. They didn't say that but I assumed that.
Q. It was made pretty plain to you, wasn't it Y
A. Not to me, no, sir.
Q. Well, then, why did you sign the Agreement Y
A. Because I felt that that was the condition.
Q. Oh, all right. Now you say you had never seen a
subordination agreement before and didn't know
Dep.
what a subordination agreement wasT
9/5/62
A. What it meant.
page 204 ) Q. Yes. What experience have you had in legal
mattersT
A. I'm not an attorney, sir.
Q. So your experience in ]eg-a 1 matters is limited Y
A. Yes. As a layman, certainly.
Q. Have you seen many deeds of trust T

Globe Iron Construction Company, Incorporated v.
The First National Bank of Boston, et al.

97

Mr. Arthur Peregoff

A. No, sir, except for personal property.
Q. Have you ever closely examined a deed of trust on
real estate Y
A. Well, perhaps my own home and one or two other
pieces, but not as an attorney; I just read them as a matter
of curiosity and looked at it, and looked at the whereas's
and the where if's and stuff like that.
Q. You don't know then the usual provisions that are in a
real estate deed of trustY
A. The usual provisions Y
Q. Yes.
A. Again, not being an attorney, I don't know what is
''usual'' so I will answer ''No.''
Q. All right. I will rephrase the question. Do you know
whether or not there are any standard or customary provisions in a deed of trust f
A. No, sir, I do not.
Mr. Rogers: That's -all, Mr. Peregoff.
By The Commissioner:
Dep.
9/5/62
Q. Mr. Peregoff, I would like to ask you a
page 205 ] question or two. You spoke of 1\ir. l{aufman, an
attorney. Whom did he represent!
A. Well, Mr. Charles L. l{aufman is the senior attorney
with the firm tl.lat Globe Iron Construction Company has done
business with.
Q. You mean that Globe is a client of his firm?
A. Yes.
Q. Ahum. And prior to committing yourself on signing,
or signing this Subordination Agreement vou referred it to
your Attorney Y
A. Well, in this respect: I called up Mr. \Villi am Oberndorfer and told him of my conversationQ. Now, Mr. Oberndorfer is a member of ~Ir. Kaufman's
firm, is heY
A. Yes, sir, that's correct - and told him of mv conversation and repeated to him the fact it was mv unclerstandin~ I was subordinatin~ to $3,000,000: thP first deerl of
trust of $2.500,000 and the Bank wanted an additional $500,000 to back it up in case it overran.
He said, "Well. until l1e ~Yot sornPthine- to ·look at there
was nothing more he could tell me." And the fol1owing day,
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somewhere late mid-afternoon, 3:00 o'clock or 3:30, is when
I got a call and they said they had just received it and to
come on down, they might as well discuss it
Dep.
while I was there.
9/5/62
And Mr. Kaufman and Mr. Oberndorfer were
page 206 ) in conference. I went in to see them and then we
started talking. 1\Ir. Kaufman asked me again
to tell him exactly what I had gathered from the conversation in Boston and I repeated it; and that was when they
called in Mr. Hall. And Mr. Kaufman suggested that inasmuch as Mr. Hall had to go up to Boston on another matter,
that maybe the best thing to do is to sign the thing and have
him take it up there, since they wanted this thing settled
the next day.
Q. Well, now, for the sake of the record, was Mr. Hall,
who is present this morning - is he a member of Mr. Kaufman's firm!
A. Yes, sir.
Q. Well, is it correct then that Mr. Kaufman and Mr.
Oberndorfer and Mr. Hall were all members or associates
of the firm which was advising you in connection with the
Subordination Agreement Y
A. Yes. The advice that they gave me was I would say
more financial than legal ; in other words, the whole conversation I had with them was, ''How much did we have sunk
into the project at that time; how much money would I need
to just get by or not even recover my overheads or anything,
let alone profit - in other words, to cover the material and
labor to date- and what the prospects, if any, were on the
possible future completion of the project.''
Dep.
We principally talked about really how much
9/5/62
money I thought I had to have in order to cover
page 207 ) my sunk costs at that point. There was no legal
document other than the Subordination Agreement present and as far as I know I didn't read the thing,
and I'm not sure they even read it.
Q. That's another question I was going to ask you: Did
you read the Subordination Agreement before signing as an
officer of GlobeY
A. I can't recall that I did, sir. If I read it, it 'vould have
been just reading it to see what the facb~ - wha.t it said,
that I was subordinating to the first deed of trust and the
second deed of trust and the $2.500.000 and the $500,000
deed of trust. now, and to a total of $3,000,000.

Globe Iron Construction Company, Incorporated v.
The First National Bank of Boston, et al.

99

1.111-. Artlut1' Pe,regoff
Q. In any event, the subject of whether you would or
would not sign the Subordination Agreement was under
consideration for at least twenty-four hours, would you say,
before you actually affixed your signature to itt
A. Well, ~1r. Mednick and I discussed it for over twentyfour hours; ~Ir. Kaufman and ~Ir. Oberndorfer, we may have
been together for about an hour and a half at the most.
Q. I don't mean a continuous discussion, but I mean from
the time the discussion concerning the signing of the .Agreement b.egan until it was actually signed was more than a
day. I don't mean that you were continuously in discussion.
A. You're specifying the discussion was whether I would
subordinate, and to what, and how much, and how
Dep.
much money would I take to subordinate, and
9/5/62
what would I be subordinating to. It wasn't about
page 208 ] a particular document, but it was about the
condition of subordination. I don't know if I
made myself clear or not. It was not a discussion of signing
documents.
Q. Of a particular agreement?
A. That's correct. It was about this discussion I had in
Boston and how much money I wanted, how much I was
going to subordinate to; and what we could possibly hope
to get out of it righ then and there, as opposed to the signing of it and see what would happen.
Q. Do you recall whether there was anything said by you
to your Attorneys, or by them to you, or to Mr. ~fednick
about these two deeds of trust that are mentioned in the
Subordination Agreement and as to what terms might be contained in those deeds of trust T
A. No, sir, the only discussion relative to the two deeds
of trust were that there were two deeds of trust, one in the
amount of $2,500,000 and the second deed of trust in the
amount of $500,000. And my conversation with Mr. Mednick
was that the reason that they had two was that the two
and a half was based upon preliminary constructionesti?nates of completion. po~siblv bv 1\fr. Sobie and by the
superintendent, and the Bank felt that they had to have
additional back-up deed of trust in case it overran: and that
all of my discussions, all of my understandings, anything
I every knew about this was that I - that is
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Dep.
the Company - was subordinating the $3,000,9/5/62
000, possibility of $3,000,000, and that's the only
page 209 ] thing.
Q. You were interested in the transaction as
a businessman f~9m the standpoint of the amount of money,
rather than the terms of the deeds of trust or the import
of the Agre.ement!
A. Absolutely. The only sums that were .ever mentioned
to us was the $3,000,000 up until about six weeks ago, which
was the first time that even Mr. Hall mentioned to me.
And I think he called me up - if this isn't hearsay - he
called me up one day to tell me that he had gotten a call
from the Bank about some kind of an interpretation of the
Agreement; and he told the Bank that he never - well,
let him testify to that.
But, anyway, that was the first time I knew that there
was any question about we were in a position of being
subordinated for more than $3,000,000.
Q. Now, just one other question. I have the impression
from your evidence, and I want to know if I ~m correct,
that you asked later, after you had signed the Agreement,
"Who else was subordinatingt"
A. After we had signed the Agreement, but before Mr.
Hall had delivered it, in other words.
Q. You had given it to Mr. Hall to take to Boston Y
A. Yes. You see, this thing was pushing.
Q. On condition that you received a satisfactory amount
in consideration of signing it, is that right T
Dep.
You made a conditional delivery to your At9/5/62
torneyY
·
page 210 ] A. When Mr. Hall went up there I told him
I wanted to know who else was subordinating
besides Globe Iron Construction Company. I asked him to
make sure we got our collateral endorsement, both from Mr.
Zoby and Mr. Kanavos; I told him at the time Mr. Kanavos
hadn't said he would give me one but I presumed he was
being so gratuitous with Mr. Zobv's signature that he
would be the same with his. and we should shoot for around
$400.000. And thev were the conditions in which he took
this document that he had not yet delivered to them and that
he had in his possession.
The Commissioner: I believe that's all I have.
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RE-DIRECT EXAMINATION
By Mr. Dodson:
Q. Mr. Perego:ff, when did you find out who else was
subordinating their indebtedness to the $3,000,000Y
A. Before lVfr. Hall had - the last time he called me up
to tell me that he was up to $390,000 and didn't think he could
go any further, he said it was his understanding or that he
knew that Lublin and lVfcGaughy had subordinated; they were
the architects on the project. And he said he didn't know the
exact figure, but he knew it was substantial. ,
I didn't ask him how or why, when or where; he just told
me that. I'm talking about people in the construction end,
he said ; and he didn't think he could get more than $390,000
and I said press for $400,000 if you're satisfied
Dep.
that's the best you can do, accept it. He called
9/5/62
me back about an hour later and told me that
page 211 ] he had settled for $390,000 and that they were
waiting for my letter, or he assured them he'd
get my letter out in the maiJ, in the night's mail with respect
to the total amount of the bill.
Mr. Rogers: Mr. Commissioner, I do not wish to keep
interrupting. I would like to make one objection and motion
to strike all testimony regarding other people who signed
subordination agreements.
The Commissioner: All right.
1\llr. Dodson: As I understand it, that is just a motion to
strike. Does the Commissioner have any position with reference to other subordination agreements Y I would think that
they would be pertinent here ·where claims are being paid
and presumably handled on an equitable basis.
The Commissioner: Well, I think it's best at this point
for me to hear the evidence and recommend to the Court
whether it should be considered or not. I am afraid if I
rule you out on the introduction on it and the Court says I'm
wrong, that we would have to reconvene and hear it. So I think
that probably it is better to go ahead. But I understand }.fr.
Rogers' motion is to save his point.
Mr. Rogers: That's all, you are right.
Mr. Dodson: That's all.
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Dep.
AND FURTHER THIS DEPONENT SAITH
9/5/62
NOT.
page 212 ]

*

*

*

*

*

Mr. IRA B. HALL
a witness of lawful age, having been first duly sworn, deposes and says as follows:
DIRECT EXAMINATION
By Mr. Dodson:
Q. Mr. Hall, you are Mr. Ira B. Hall of Norfolk, Virginia Y
A. That's right.
Q. And I believe you took the acknowledgement of Mr.
Peregoff and Mr. Mednick on the Subordination Agreement
that has been discussed here t
A. That's correct.
Q. And were you called in to discuss with Mr. Peregoff
the signing of this Agreement, or the negotiations with the
Boston interests Y
A. I believe it was August 1st, about 4 :00 o'clock in
the afternoon Mr. Kaufman called me in the
Dep.
office - in his office - to meet with Mr. Kauf9/5/62
man, Mr. Oberndorfer and Mr. Peregoff of Globe
page 213 ) Iron.
I was called in because nreviously - I don't
know whether the same day or on the 31st of July - I had
gotten a call from Hunter Hogan, who is Vice President of
Goodman-Segar, and had asked me to come to Boston because
Goodman-Segar would be required to ioin in the execution of
the two deeds of trust that the $2,500,000 and the $500,000
deed of trust, for the purpose of subordinating the rights
of Goodman-Segar-Hogan.
Mr. Kaufman called me in and said, "I understand you're
going to Boston either tonight or tomorrow morning;''
I said, ''That's correct.'' And then a general discussion
fo11owed, he advised me that thev had received a Subordination Agreement. I don't recall who he said or where
he got it from.
Q. You know for certain it wasn't prepared in your office!
A. No, it was not prepared by our office. And the dis-
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cussion that took place in the office at that time related to
the amount that l.Hobe Iron would require the Bank to pay
before it would execute the Subordination Agreement.
Q. And was there an arrangement whereby the Agreement
would be signed and turned over to you for delivery upon
the fulfillment of certain conditions?
A. There was that arrangement. That afternoon J\tlr. Peregoff called Mr. Mednick, the Vice President of
Dep.
Globe, and told him to come down and bring the
9/5/62
seal with him, that we had this Subordination
page 214 ) Agreement which had to be signed; and to get
it so I could take it with me when I went to
Boston. With the understanding that I would hold the
Agreement and not deliver it until certain aspects of the
thing had been agreed upon, primarily the question of the
amount that would be paid before the Agreement would be
executed and delivered. And also I was instructed to attempt
to get the personal note or guarantee of Mr. Kanavos .and
Mr. Sobie.
Q. Now, you did go to Boston T
A. Early on August the 2nd I went to Bostou and went to
the law office of 1\Ir. Earl Harrigan. 1\Ir. Harrigan was
handling the transaction for the Bc1nk and I spent all of
that day, August the 2nd, in Boston.
Q. Were you dealing with the Globe at that time or the
matters concerning Goodman-SegarT
A. The only thing that was discussed in Boston was the
Goodman-Segar problem; nothing- was discussed about Globe.
Q. When was the Globe n1atter discussed?
A. The Globe was first discussed in Roanoke, I believe, we were staying over at the Hotel Roanoke- Mr. King Upton practically and in fact all of my discussions were in the
Hotel with Mr. King Upton, who I understand is the Vice
President of the First National Bank of Boston.
Q. And what features of the negotiations did
Dep.
9/5/62
you discuss with Mr. TJpton!
page 215 )
A. All of the conversations related to these,
to the $2,500,000 deed of trust and the $500,000
deed of trust. Mr. Upton at no time said we were solely
subordinating to $3,000.000, neither did he say we were
subordinating- to more than $3,000,000. The rliscussion was
that Zoby had said that it would cost $2.500,000 to finish the
Shopping Center; that E:ing Upton said he didn't believe
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that, he thought it would take more. And for that reason
they wanted an additional $500,000. All of our discussions
were in terms of $3,000,000 because there was never any
occasion to go into the question of more than $3,000,000,
because everyone assumed that the $2,500,000, plus the
$500,000 which was designed to take care of any overage,
would be sufficient Q. Excuse me.
A. So after several, I guess we probably talked an hour
and a half or two hours, I think Mr. Upton started at
$320,000 and then he later found out that our entire bill
was more than what he had thought it was, and he agreed
that it should be more. And eventually we came to terms
on $390,000 to be paid; and that the balance would be subordinated, but he would- but before we ~reed on that he
insisted that we assure him, that Globe assure him that
their claim would not exceed $480,000.
I asked him what the purpose of subordinating was and
he said, well, the Bank was pushed to settle this thing and it
had not had time to audit all of the bills of
Dep.
Towers. And that was the primary purpose
9/5/62
of subordinating, until the Bank found out
page 215-A ) where it stood.
Q. Was there any discussion of anyone else
subordinating T
A. I was advjsed by Mr. Upton that Mr. Rogers: Our same objection goes all the way through
here.
The Witness: And I did know that Lublin, McGaughy, the
architect, was required. I understand that it was a condition,
or the Bank made it clear to me that unless Globe and
Lublin, McGaughy subordinated that they would not close
the loan.
By Mr. Dodson (continues examination):
Q. And did you relay that information to Globe T
A. When I talked to Mr. Perego:ff I guess I had, during
my stay in Roanoke, probably had five or six telephone conversations with him and I told him that the Bank would
not agree to let Sobie or Kanavos sign any note or guarantee
it, this excess above the $390,000: that the maximum that
they would pay was $390,000 f'nrl tbat I had been advised
that the two parties that would be subordinating, and that
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the two ones that we would be concerned with would be
Globe and Lublin, McGaughy.
Q. Were you given any information as to the amount of
the indebtedness of Lublin, ~fcGaughy at that time'
A. No, I was not. I do know that there was
Dep.
quite a few discussions between the parties as
9/5/62
to the amount that Lublin, McGaughy would repage 216 ) quire to subordinate. I understand it was substantial.
Q. Did you know the amount of Lublin, 1\1cGaughy's claim T
A. No, I didn't know it at that time. I did not.
Q. Now, in connection with this limit of the amount that
the Globe claim would not exceed, did you receive. a request
from Mr. Upton reminding you that he wanted a letter
confirming that fact?
A. I did. I believe it was the 3rd day of August that the
loan was closed in Roanoke; on that day I assured Mr.
Upton that Globe Iron had agreed and would give him a
letter stating that its entire claim would not exceed $485,000.
That evening I left and went back to Norfolk and I believe
the next day I received Mr. Upton's letter with a cashier's
check of $390,000 enclosed.
Mr. Dodson (Addressing the Reporter): Would you mark
that letter Globe Exhibit 2 Y
(Letter dated August 4, 1961 from 1Yir. King Upton referred to above was received in evidence and marked GLOBE
EXHIBIT NO. 2.)
Q. (continued) Mr. Hall, I hand you a letter dated August
4, 1961, marked ''Globe Exhibit 2.'' Is that the letter to which
you refer!
A. This is the copy of the letter which Mr.
Dep.
Upton sent me when he sent the check for
9/5/62
$390,000, in which he also reminded me that I
page 217 ) was supposed to give him a letter.
Q. Mr. Hall, were the terms of the deed of
trust ever discussed in connection with this Globe matterY
A. No, they were not.
Q. And was any copy of the deed of trust made available
to Globe, insofar as von know!
A. It was not made available to Globe.
Q. Now, I believe there was some delay in the audit of
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the Globe claim, as compared to some of the other claims
filed in this proceeding. You were aware of that delay, were
you notY
A. I was aware of the delay. From the beginning there
was some question as to the proper amount of Globe's
claim. I understood from the beginning, from the time that
the receivership was started, that the claims in which there
were no question on would be paid for first; and that the
claims that where there were any question would be put off
for last. Mr. Rogers said the Bank was trying to get rid
of them as fast as they could and he would follow that
procedure. And there was a dispute as to the amount.
Q. And was the Lublin, McGaughy among those that were
paid firstY
A. I think the Lublin, McGaughy claim was in the first
group of claims that were paid.
Q. And you were aware that they had signed a Subordination Agreement comparable to the one
that Globe signed!
Dep.
9/5/62
A. I was aware. I think the only difference in
page 218 } the Lublin, McGaughy and the Globe Subordination Agreement was Lublin, McGaughy's was
limited to the amount due at the time the Subordination was
signed, and Globe had finished their work so Globe subordinated everything.
Q. But otherwise the terms were essentially the same T
A. The same.
Mr. Rogers: I move to strike for the reasons previously
assigned.
Mr. Dodson: I believe that's all.
CROSS EXAMINATION
By Mr. Rogers:
Q. Mr. Hall, the 1st of August was on a Tuesday and the
2nd on Wednesday and the 3rd on Thursday. This Subordination Agreement appears to have been signed and acknowledged on the 2nd, which was Wednesday!
A. That's right.
Q. Was that the same day that you went to Boston T
A. On the 2nd Y Which day was the 2nd T
Q. Wednesday.
A. Wednesday was the day that I went to Boston, that's
correct.
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Q. And you got there then that night f
A. No. I left Norfolk about, I think the plane
Dep.
left about 4 :00 o'clock in the morning and 1 got
9j5j62
there about 12:00 or 1:00 o'clock on the 2nd.
page 219 ]
Q. Did you then go to the office of Mr. Earl
Harrigan, Counsel for the First National Bank
of Bostonf
A. I went to the hotel and called Billy Dickson and Q. That is W. P. Dickson¥
A. That's right, William P. Dickson who represented
Tower Shopping Center.
Q. Of Norfolk Y
A. Yes. And sometime later on that afternoon I did go
by Earl Harrigan's office.
Q. While you were there, you read both of those deeds
of trust, did you not Y
A. While I was there, the thing that we were discussing
wa.s Goodman-Segar-Hogan signing and joining in the two
deeds of trust. I did, while I was there, scan over the deeds
of trust to determine what provisions were applicable to
Goodman-Segar-Hogan and it was determined that there
was one provision in there that related to Goodman-Segar.
And I had been appointed, I believe, Assistant-Secretary for.
Goodman-Segar-Hogan and I executed the two deeds of
trust as As sis tan t-Secretary.
Q. And you did read them, that is 9oth deeds of trust T
A. I looked over the deeds of trust. I was interested only
in the provisions relating to Goodman-Segar-Hog~n.
Q. Well, did you not read both of those deeds
Dep.
of trust there in Mr. Harrigan's office?
9/5/62
A. I looked through the deeds of trust and I read
page 220 ] and studied the provisions relating to Goodmau.
Segar.
Q. But you read the deeds of trustY You either did or you
didn't!
A. Well, no, I read parts of the deeds of trust.
Q. Only parts. And parts you never saw?
A. No, I glanced over them. I saw that the indebtedness
was $2,500.000: I didn't go into details of certain provisions
of the deeds of trust because they didn't concern GoodmanSe2'ar.
Q. Well. what provisions - let me get you a copy and
let you tell me 'vhat provisions you did not go into. Or
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The deeds of trust - you were there ; they knew you
were representing Globe, didn't they! Mr. Harrigan knew
you were representing Globe!
A. I don't know whether he knew at that time. He knew
my primary purpose in Boston was for Goodman-Segar.
Q. He also knew that your firm and you also represented
GlobeY
A. I don't know whether he did or not. I later had
negotiations with Mr. Harrigan on behalf of Globe. At that
time I don't know whether he knew I represented Globe
or not.
Q. Well, the deeds of trust were made available to you and
you scanned them and studied some portions of
Dep.
them closely - those portions that you thought
9/5/62
directly affected Hogan, is that correct!
page 221 ) A. That's correct. I was not concerned at
that time with what would concern Globe because my only function on Globe was to negotiate the amount
that we would receive in order to deliver the Subordination
Agreement.
Q. Well, you were a member of the law firm that represented Globe, were you not!
A. At that time I was an associate of Charles L. Kaufman,
· that's right.
Q. And you were delegated by the firm to act for the
firm in handling the negotiations and closing the matter on
behalf of Globe, were you notT
A. That's correct.
Q. Well, then, when did you come to Roanoke Y
A. On Wednesday evening we left, and I think we spent
Wednesday night in Washington; and then the next morning
we came to Roanoke.
Q. That would have been on Thursday, August the 3rd T
A. That's right.
Q. Did you meet with Mr. Upton and Mr. Harrigan in
my office that afternoon or that night!
A. I did.
Q. And that was where you had your discussion with Mr.
UptonT
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Dep.
A. I had had previous, when we came in from
9/5/62
Washington I was- Mr. Hogan was at the hotel
page 222 ] and he had a room, and he and Mr. Upton were
having conversations back and forth.
And I had a considerable amount of discussion with Mr.
Upton at the hotel. And then later on that afternoon we went
over to your office.
Q. You also had discussions with Mr. Harrigan toot
A. That's right; that's right.
Q. Now you knew that we had the deeds of trust there
at my office, did you not Y
A. That's correct.
Q. The original and the A. Well, I assume you did. I knew you were closing and
I didn't see how you could close without the deeds of trust.
Q. So you knew they were there Y
A. That's right.
Q. Did you ask to see them again T
A. No, I did not.
Q. Did anybody tell you that you could not see them again T
A. They did not.
Q. You just had no particular interest at the moment, so
far as you knew, in seeing them T
A. That's right.
Q. When did you deliver, and to whom, the
Dep.
Subordination Agreement!
9/5/62
A. It was the afternoon of the 3rd in your
page 223 } office. I don't know whether I delivered it to you
or Mr. Upton, or who it was; but it was delivered
to the Bank. I don't know, but it might have been Mr. Upton.
Q. And that was all before the deeds of trust were recorded Y
A. Well, I assume they were, surely.
Mr. Rogers: That's all.
RE-DIRECT EXAMINATION
By Mr. Dodson:
Q. Mr. Hall, you mentioned being with Mr. Hogan in
Washington. Was he with you in Boston a while!
A. No, I was in Boston and I was with Mr. Hogan primarily. In Washington, I came down from Boston to Wash-
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ington with Mr. Hill, J. Tom Hill, who was the accountant,
and Mr. Sobie.
Q. But was Mr. Hogan of Goodman-Segar-Hogan, and
whom you represented, was he present in Boston in connection with the negotiations going on with the Bank?
A. That's right; that's correct.
Q. And he then came - did he come to Roanoke T
A. He came to Roanoke. We spent the night in Washington
and he came directly to Roanoke, and he was in Roanoke
when we got here the next day.
Q. And was he at the final closing and so forth f
Dep.
A. Yes.
Q. He was in Mr. Rogers' office!
9/5/62
page 224 ] A. Yes, that's right.
Q. And his firm has been one of the principals
in this Towers project from its beginning!
A. They had been. I think his firm at one time had owned
some of the stock of Towers.
Q. Were you also present when Mr. Hogan was negotiating
with the Boston Bank!
A. You mean as to this Subordination Agreement?
Q. Yes.
A. No, I was not. At the time that the - most of my
discussions in Mr. Harrigan's office _related to a deed of
trust relating to Goodman-Segar-Hogan.
Q. He was not then relying· upon you to dot every i and
cross every t, he was participating himself!
A. That's right. It later developed - in fact, I told
Mr. Hogan at the time that the deed of trust, the provision
relating to Goodman-Segar-Hogan - I thought was a lot
more lenient than what I thought they were going to give
us. I asked Mr. Harrigan, and in the presence of Mr. William
P. Dickson, as to Mr. Harrigan's. interpretation of that
provision. It later developed that - and although I had
pointed this out to Mr. Hogan - Mr. Hogan later said,
''Well, he had already agreed to give them a complete Subordination and that if it didn't say that it was a
Dep.
complete Subordination, that he would then give
9/5/62
them a complete Subordination." But my entire
page 225 ] discussion of the deed of trust was that provision
relating to Goodman-Segar-Hogan.
0. And Goodman-Segar-Hogan was a party to the deed
of trust, wasn't it?·
A. Goodman-Segar was a party to both the first and second
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deeds of trust.
Q. And Globe was not!
A. That's correct.
Mr. Dodson : That's all, Mr. Commissioner.
Mr. Rogers: I have no further questions.
The Commissioner: I don't believe I have any questions,
Mr. Dodson.
AND FURTHER. THIS DEPONENT SAITH NOT.

*

*

*

*

*

Tendered, objected to, and filed Sept. 21, 1963.
MURRAY A. FOSTER
Special Master Commissioner
SUBORDINATION AGREEMENT
WHEREAS the undersigned Contractor has furnished to
Towers Shopping Center, Inc. (Towers), a Virginia corporation, of Norfolk, Virginia, certain labor and materials in the
construction of certain improvements to the leasehold estate
of Towers situated on Brandon Road and Colonial Avenue,
in Roanoke, Virginia, hereinafter called Towers Shopping
Center, and more particularly described in two certain Deeds
of Trust dated July 27, 1961, executed and delivered by
Towers to the Trustees thereunder for the benefit of The
First National Bank of Boston (Bank), a national banking
association of Boston, Massachusetts; and
WHEREAS, in order to induce the financing of said improvements by said Bank, the Contractor has agreed to
subordinate all mechanics' liens and all rights which might
otherwise enjoy priority over the rights and interests constituted by said Deeds of Trust, by reason of such materials
having been furnished or work performed in said construction or in relation thereto;
NOW, THEREFORE, the Contractor, for and in consideration of the premises and of the sum of Five Dollars
($5.00), at or before the ensealing and delivery hereof by
the said Bank paid, the receipt whereof is acknowledged by
the Contractor, has subordinated and, by these presents,
does subordinate unto the said Trustees and the said benefi-
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ciary Bank, and all those claiming by, through and under
them, and each of them, undersaid·Ueeds of Trust or either of
them (the first given to secure the payment of an indebtedness
of Two Million Five Hundred Thousand Dollars ($2,500,000.00), and the other to secure the payment of an indebtedness
of Five Hundred Thousand Dollars ($500,000.00), all and all
manner of liens, claims and demands whatsoever which the
Contractor presently has against Towers Shopping Center for
work done or materials furnished, so that s~id Trustees and
the Bank, their successors and assigns, and each of them, may
have, hold and enjoy their respective rights and estates under
said Deeds of Trust, and each of them, ahead of all liens, claims
and demands whatsoever which the Contractor presently has
against Towers Shopping Center if these presents had not
been made. The Contractor warrants to said Trustees and
to said Bank that all laborers employed by said Contractor
upon the aforesaid leasehold premises or in the fabrication
of any material supplied thereto have been fully paid, and
that none of such laborers has any claim, demand or lien
upon Towers Shopping Center, and the Contractor further
warrants to said Trustees and to said Bank and the Contractor has not assigned, pledged or hypothecated any claims
or rights to payment due it from Towers, .or with respect
to any labor or material done upon or furnished to Towers
Shopping Center, and that the Contractor has full right and
authority to execute this release and to disclaim any liens
as to said Trustees and to said beneficiary Bank as aforesaid.
The Contractor further agrees that no change in the terms
of either of said Deeds of Trusts, or the indebtedness secured
thereby, nor any extension of the maturity dates of either of
the notes evidencing said indebtedness, nor any other forms
of forbearance with respect to the obligations of Towers
to the 'Bank shall affect the priority of the Bank's claim(s)
over that of those of the Contractor.

I

l

Nothing herein contained shall limit or impair, or operate
to the prejudice of any claim for payment the Contractor has
or may have· against Towers, but all such claims shall be,
and the Contractor does hereby agree to hold the same subject to and subordinate to the rights and estates of the
Trustees and Beneficiary under said Deeds of Trust, and
of all those claiming by, through or under them, or any of
them.
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WITNESS the following signatures and seals this 2 day
of August, 1961".
LUBLIN-McGAUGHY AND ASSOCIATES,
By JOHN B. McGAUGHY
(Seal)"
General Partner
WILLIAM T. McMILLAN
(Seal)
General Partner
WM. ~IARSHALL, JR.
(Seal)
General Partner
STATE OF VIRGINIA:
CITY OF NORFOLK, to-wit:
I, Melissa L. Bryant, a notary public in and for the City
aforesaid, in the State of Virginia, whose commission expires on September 16, 1963, do hereby certify that John
B. McGaughy, William T. McMillan and Wm. Marshall, Jr.,
general partners in the partnership of Lublin-}.fcGaughy and
Associates, whose names as such are signed to the foregoing
writing bearing date on the 2nd day of August, 1961, have
acknowledged the same before me in my City and State afore
said.
Given under my hand this 2nd day of Angust, 1961.
MELISSA L. BRYANT
Notary Public.

*

*

*

*

*

A Copy-Teste:
H. G. TURNER, Clerk.
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