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INDICTMENiJ.' QF THE PETIT·IONER
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-

-~
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VIRGINIA:
IN THE CORPORATION COURT OF THE CITY OF ALEXANDRIA
January 31, 1973

The Grand Jury charges that:
On or about the 8th day of January, 1972, in the City of
Alexandria, TIM SCALES did knowingly, intentionally,
unlawfully and feloniously distribute a controlled drug,
to-wit:

HEROIN.

Va. Code Section 54-524.101 (a)

(1).

Second Count
And the Grand Jury further charges that:
On or about the 8th day of January, 1972, in the City of
Alexandria, TIM SCALES did knowingly, intentionally,
unlawfully and feloniously have in his possession a controlled
drug, to-wit:

Heroin.

Va. Code Section 54-524.101 (c).

Witnesses:
Det. R. Nash
A True Bill.

Foreman

-
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ALEXANDaiA'S GRAND JURY LISTS

1966 - 1973
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Alvin W. Frinks, Esq.,
Clerk, Corporation Court,
Alexandria, Virginia.

August 5, 1965

Dear Alvin:
The following is the grand jury list for the coming year:
FIRST WARD:

THIRD WARD:

G. Anderton Burke

Joseph P. Carmody

Norman Schrott

Samuel W. Bernheimer

William M. Duncan

John W. Howard

Clifford C. Nunnally

Carroll H. May, Jr.

Catharine Devonald

Robert V. H. ,Duncan

Harvey Johnson

Charles M. Jones

Harry W. Harris

Thomas S. Snellings, Jr.

John T. Davis

Robert H. Butler

John F. Hepbu m

Bedford F. Penn

Leon C. Baltimore, Jr.

SIXTH WARD:
George Z. Boteler, Sr.
Virginia Hamilton

FOURTH WARD:

Elmer E. Silberhorn

Elmer C. Strebeck

Joanna M. Barry

SECOND WARD:

Janes V. Dyson

Elmer L. Davis

Paul D. Eckman

Neosho T. Anglin

David Glassman

Luther A. Gilliam

David S•. Haddock

Wilmer H. Scott

Courtland L. Warfield

John C. H. Hoff

Victor L. Summers

FIFTH WARD:

SEVENTH WARD.:

J. Kenneth Aitcheson

c.

Beverly D. Turner

Benton T. Boogher

John L. Batchelor

Mrs. Susie W. O'Huzza

Thomas F. Knox

David Squires

Donald E. Beggs

Richard J. Dwyer

Seldon S. Baker

Marion Johnson

Marcelus Day

Sylvan Cohen
James H. Gillis
Charles E. Tomlin
0. Ashby Reardon, Jr.
Mary E. Feeney
Francis E. Chaney
Daingerfield L. Ashton

-
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Norman Cockrell

EIGHTH WARD:
Robert Grove
Arthur M. Rector·
Graham
Mrs. W.

B. Squires
Guy

Ancell

(Louise

C.)

/s/ Franklin P. Backus
Frankl in P•. s·ack,.as, Judge

-s/

July 25, 1966

Alvin W. Frinks, Esquire,
Clerk, Corporation Court,
Alexandria, Virginia.
Dear Alvin:
The following is the Grand Jury list for the coming year:
FIRST WARD:
G. Anderton Burke
J. Lars Reenstjerna
Samuel W. Bernheimer

Mary E. Feeney
Francis E. Chaney
Daingerfield L. Ashton

John C. H. Hoff
FIFTH WARD:
Beverly D. Turner

Clifford C. Nunnally

THIRD WARD:

John L. Batchelor

Robert V. H. Duncan

Joseph P. Carmody

Thomas.F. Knox

William M. Duncan

Donald E. Beggs

John T. Davis

Carroll H. May, Jr.

Seldon S. Baker

John F. Hepburn

Harvey Johnson

Norman Schrott

Leon C. Baltimore, Jr.

Thomas S. Snellings, Jr.

John W. Howard

Marcelus Day

Robert H. Butler

Catharine Devonald

Bedford F. Penn

Charles M. Jones

Paul D. Eckman

FOURTH WARD:

SIXTH WARD:

Luther A. Gilliam

Barbara Schelhorn

Virginia Hamilton

Courtland L. Warfield

Elmer C. Strebeck

Elmer E. Silberhorn

Sylvan Cohen

James V. Dyson

Joanna M. Barry

James H. Gillis

Neosho T. Anglin

Elmer L. Davis

Charles E. Tomlin

David

0. Ashby Reardon, Jr.

James Gobbel

Harry W. Harris

SECOND WARD:

s.

-

Haddock
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David Glassman
Francis Fera

SEVENTH WARD:
Benton T. Boogher
Mrs. Susie W. O'Huzza
David Squires
Richard J. Dwyer
Marion Johnson
EIGHTH WARD:
Robert Grove
Arthur M. Rector
Graham B. Squires
Mrs. W. Guy Ancell (Louise)
Victor L. Summers

/s/ Franklin P. Backus
Franklin P. Backus, Judge
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July 3, 1967
Alvin W. Frinks, Esquire,
Clerk, Corporation Court,
Alexandria, Virginia.
Dear Alvin:
The following is the Grand Jury list for the coming year:
FIRST WARD:

0. Ashby Reardon, Jr.

FIFTH WARD:

G. Anderton Bu rk.e

Mary E. Feeney

Daniel E. Kerbel

J. Lars Reenstjerna

Francis E. Chaney

Beverly D. Turner

Samuel W. Bernheimer

Daingerfield L. Ashton

John L. Batchelor

Clifford C. Nunnally
Robert V. H. Duncan
Harry W. Harris
John T. Davis
John F. Hepburn
Leon C. Baltimore, Jr.
Marcelus Day
Sarah B. Massie
SECOND WARD:
Paul D. Eckman
Luther A. Gilliam
Courtland L. Warfield
Sylvan Cohen
James H. Gillis
Charles E. Tomlin

THIRD WARD:
Joseph P. Carmody
Carroll H. May, Jr.
Harvey Johnson
Thomas

s.

Snellings, Jr.

Robert H. Butler
Bedford F. Penn
FOURTH WARD:
Barbara Schelhorn
Elmer C. Strebeck.
James Dyson
Neosho T. Anglin
David

s.

Haddock.

James Gobbel
John C. H. Hoff

-
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Thomas F. Knox
Donald E. Beggs
Seldon S. Baker
Norman Schrott
John W. Howard
Catharine Devonald
Charles M. Jones
SIXTH WARD:
Virginia Hamilton
Elmer E. Silberhorn
Elmer L. Davis
David Glassman
Francis Fera

SEVENTH WARD:
Francis J. Hemmer
Benton T. Boogher
Mrs. Susie W. O'Hazza
David Squires
Richard J. Dwyer, Jr.
Marion Johnson
EIGHTH WARD:
Norman V. Cockrell
Robert Grove
Graham B. Squires
Mrs. W. Guy Ancell (Louise)
Victor L. Summers

/s/ Franklin P. Backus
Franklin P. Backus, Judge
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June 28, 1968

Alvin W. Frinks, Esquire,
Clerk, Corporation Court,
Alexandria, Virginia.
Dear Alvin:
The following is the Grand Jury list for the coming year:
FIRST WARD:

Mary F. Feeney

FIFTH WARD:

G. Anderton Burke

Francis E. Chaney

Daniel E. Kerbel

J. Lars Reenstjerna

Daingerfield L. Ashton

Beverly D. Turner

Samuel W. Bernheimer

Frank W. Tucker

John L. Batchelor

Clifford C. Nunnally
Robert V. H. Duncan
Harry W. Harris
John T. Davis
John F • Hepburn
Leon C. Baltimore, Jr.
Marcelus Day
Sarah B. Massie

THIRD WARD:
Joseph P. Canmody
Carroll H. May, Jr.
Harvey Johnson
Thomas

s.

Snellings, Jr.

Robert H. Butler
Bedford F. Penn

Thomas F. Knox
Donald E. Beggs
Selden S. Baker
Norman Schrott
John W. Howard
Catharine Devonald
Charles M. Jones

FOURTH WARD:

SIXTH WARD:

SECOND WARD:

Barbara Schelhorn

Virginia Hamilton

Paul D. Eckman

James Dyson

Elmer E. Silberhorn

Luther A. Gilliam

Ne·osho T. Anglin

Elmer L. Davis

Courtland L. Warfield

David S. Haddock

David Glassman

Sylvan Cohen

James T. Gobbel

Francis Fera

James H. Gillis

JQhn C. H. Hooff

Charles E. Tomlin
0. Ashby Reardon, Jr.
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SEVENTH WARD:
Benton T. Boogher
Mrs. Susie W. O'Hazza
David Squires
Richard J. Dwyer, Jr.
Marion Johnson
EIGHTH WARD:.
Norman V. Cockrell
Robert Grove
Graham B. Squires
Mrs. W. Guy Ancell (Louise)
Victor L. Summers

/s/ Franklin P. Backus
Franklin P. Backus, Judge
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July 28, 1969
Alvin W. Frinks, Esquire,
Clerk, Corporation Court,
Alexan~ria, Virginia.
Dear Alvin:
The following is the Grand Jury list for the coming year:
FIRST WARD:

Mary F. Feeney

G. Anderton Burke

Francis

J. Lars Reenstjerna

Daingerfield Ashton

Beverly 0. Tumer

Samuel W. Bernheimer

Frank W. Tucker

John L. Batchelcr

Clifford C. Nunnally
Robert V. H. Duncan
Harry W. Harris
John T. Davis
Oscar Ryder
Leon C. Baltimore, Jr.
Marcelus Day
Sara B. Massie
SECOND WARD:
Paul D. Eckman
Luther A. Gilliam
Courtland L. Warfield
Sylvan Cohen
James H. Gillis
Charles E. Tomlin

E. Chaney

THIRD WARD:
Carroll H. May, Jr.
Harvey Johnson
Thomas

s.

Snellings, Jr.

Robert H. Butler
Bedford F. Penn
FOURTH WARD:
Barbara Schelhorn
James Dyson
Neosho T. Anglin
David S. Haddock
James Gobbel
Herb Early
John

c.

H. Hooff

0. Ashby Reardon, Jr.
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FIFTH WARD:
Daniel E. Kerbel

Thomas F. Knox
Donald E. Beggs
Se 1don S. Baker
Nonnan Sch rott
John W.

.

iiO\~a r~

Catharine Devonald
Albert P. Levy
Daniel K. Macklin
SIXTH WARD:
Virginia Hamilton
Elmer L. Davis
David Glassman
Francis Fera
Harvey Boltwood

SEVENTH WARD:
Benton T. Boogher
Mrs. Susie W. o•Hazza
David Squires
Richard J. Dwyer, Jr.
Marion Johnson
EIGHTH WARD:
Norman V. Cockrell
Robert Grove
Graham B. Squires
Mrs. W. Guy Ancell (Louise)
Victor L. Summers

/s/ Franklin P. Backus
Judge
- 13 -

Entered July 29, 1969
Common Law Bk
, page

July 23, 1970

Honorable Alvin W. Frinks,
Clerk, Corporation Court,
Alexandria, Virginia.
Dear Mr. Frinks:
The following is the Grand Jury list for the coming year:
FIRST WARD:

Francis E. Chaney

FIFTH WARD:

G. Anderton Burke

Daingerfield Ashton

Daniel E. Kerbel

Samue 1 W. Bemhei mer

Frank W. Tucker

Beverly D. Turner

Clifford C. Nunnally
Robert V. H. Duncan
Harry W. Harris
John T. Davis
Oscar Ryder
Leon C. Baltimore, Jr.
Marcelus Day
Sara B. Massie
SECOND WARD:
Pau 1 D. Eckman
Luther A. Gilliam
Courtland L. Warfield
Sylvan Cohen
James H. Gillis
Charles E. Tomlin
0. Ashby Reardon, Jr.

THIRD WARD:
Carroll H. May, Jr.
Harvey Johnson
Thomas S. Snellings, Jr.
Robert H. Butler
Bedford F. Penn

John L. Batchelor
Thomas F. Knox
Donald E. Beggs
Seldon S. Baker
Nonnan Schrott
John W. Howard
Catharine Devonald

FOURTH WARD:

Albert P. Levy

Barbara Schelhorn

Daniel K. Macklin

James Dyson
Neosho T. Anglin
David

s.

Haddock

James Gobbel
Herb Early
John C. H. Hooff
Vemon Dove

Mary F. Feeney

- 14 -

SIXTH WARD:
Virginia Hamilton
Elmer L. Davis
David Glassman
Francis Fera
Harvey Boltwood

SEVENTH WARD:
Benton T. Boogher
Mrs. Susie W. O'Hazza
David Squires
Richard J. Dwyer, Jr.
Marion Johnson
EIGHTH WARD:
Norman V. Cockrell
Robert Grove
Graham B. Squires
S.

Coop~r

Dawson, Jr.

Victor L. Summers

/s/ Franklin P. Backus
Franklin P. Backus, Judge
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August 6, 1971

Honorable Alvin W. Frinks,
Clerk, Corporation Court,
Alexandria, Virginia.
Dear Mr. Frinks:
The following is the Grand Jury list for the coming year:
FIRST WARD

THIRD WARD

FIFTH WARD

G. Anderton Burke

Clifford C. Nunnally

Daniel E. Kerbel

Samuel W. Bernhe·imer

Marcelus Day

John L. Batchelor

Robert V. H. Duncan

Sara B. Massie

Thomas F. Knox

Harry W. Harris

Harvey Johnson

· Se 1don S• Baker

John T. Davis

Robert H. Butler

Norman Schrott

Leon C. Baltimore, Jr.

Herbert T. Lyles

Thomas S. Snellings, Jr.

Bedford F. Penn

Willie Mudd

Catharine Oevonald

Robert.!. Terrell

Albert P. Levy

Burt Lopatin

Daniel K. Macklin

Luther A. Gilliam

FOURTH WARD

SIXTH WARD

Sylvan Cohen

Barbara Schelhorn

Virginia Hamilton

James H. Gillis

James Dyson

Elmer L. Davis

Charles E. Tomlin

Neosho Anglin

David Glassman

A. Ashby Reardon, Jr.

James Gobbel

Francis Fera

Daingerfield Ashton

Herb Early

Harvey Boltwood

Frank W. Tucker

John B. Bogle

SECOND WARD
Paul D. Eckman

Vernon Dove

16

SEVENTH WARD
Mrs. Susie W. O'Hazza
Richard J. Dwyer, Jr.
Marion Johnson
Cephas S. Burchell
Graham B. Squires
Samuel P. Moncure
Norman V. Cockrell
Thomas J. Fannon
S. Cooper Dawson, Jr.
EIGHTH WARD
Oscar B. Ryder
David S. Haddock
Victor L. Summers
Sidney Weil
R. Kemp Rush
C. B. Harris, Jr.

/s/. Frankl in P. Backus

Franklin P. Backus, Judge
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Honorable Alvin W. Frinks,
Clerk, Corporation Court
Alexandria, Virginia. 22314

1972

Dear Mr. Frinks:
The following is the Grand Jury List for the coming year:
FIRST WARD:
Richard M. Poulson

311 N. Pitt Street

Robert C. Qui vis

418 Pendleton Street

Helen H. Chew

313 S. Lee Street

Evelyn T. Ruffin

119 Prince Street

James Price

601 S. St. Asaph Street

SECOND WARD:
Arthur Spiller

503 W. Windsor Avenue

Mary E. Feeney

2912 Richmond Lane

Brenda L. Hayden

3815 Florence Dr., Apt. #2

William M. Michaels

3316 Alabama Avenue

William H. Plant

2102 Small Street

Paul G. Edwards

600 Woodland Terrace

THIRD WARD:
Bennie L. Russell

1011 Colonial Avenue

Thelma L. Lucas

1408 Princess Street

Ethridge Jones

521 N. West Street

Edith Lewis

1019 Vernon Street

Theodore Gibson

919 Bashford Lane

Harvey L. Gray

328 N. West Street

18

FOURTH WARD:
James L. Hedrick

514 Canterbury Lane

Hi 1da Wanzer

1016 Woods Place

William D. Wood, Jr.

1029 N. Quaker lane

Frances R. Ballenger

511 Braxton Place

Nelson E. Greene, Jr.

812 Franklin Street

James S. Eudy

1210 Trinity Drive

William B. Hudson

1635 Frances Hammond Pkwy.

FIFTH WARD:
Sarah Kerbel

23 W. Glendale Avenue

Hugh L. Campbell

402 N. View Terrace

Philip R. Johnson

103 W. Maple Street

Virginia Hall

1405 Wayne Street

John 0. Harper

6 W. Rosemont Avenue

Jean A. Lee

3 E. Maple Street

Emmanuel A. Baker, Jr.

2809 Farm Road

SIXTH WARD:
Marguerite E. Galloway

432 N. Peyton Street

George Z. Boteler, Jr.

2408 Terrett Avenue

Bruce Morris

101 Uhler Terrace

Mary M. McCusker

2723 Sycamore Street

Faye Boykin

205 Evans Lane

Daisy Allen

308 E. Bellefonte Avenue

Syndor Owen

113 W. Bellefonte Avenue

19

SEVENTH WARD:
William C. Dwyer

1600 N. Frazier Street

George Dewey, Jr.

5441 Richenbacher Avenue

Susanne C. Carroll

3505 Sterling Avenue

Lynwood Collins

2500 N. Van Dorn Street

Margaret T. Kaus

2500 N. Van Dorn Street

Mi 1dred D. Dugan

4702 Taney Avenue

Charles M. Moltz

10 S. Jordan Street

Harriet McCune

19 Fort Williams Parkway

Meyer H. Abraham

5100 Taney Avenue

Robert Klein

4704 Taney Avenue

Marcie L. Roe

140 N. Early Street

William Reid, Jr.

3501 Sterling Avenue

E. Ewing Smith, Jr.

1415-C N. Van Dorn Street

Harlan B. Forbes, III

1401-B N. Van Dorn Street

EIGHTH WARD:
Patricia J. Horwath

5741 Harwich Court

Marilyn Connors

Hamlet North

James R. Duncan, Jr.

5310 Sanger Avenue

William Clayton

5430 Sanger Avenue

Gloria Buel

5610 Fillmore Avenue

William L. Miller

1111 Archer Court

Reuel R. Stansbury

1107 Archer Court

Edwin E. Brown

1101 Archer Court
/s/ Franklin P. Backus
Judge
20

PETITIONER'S
MOTION TO QUASH INDICTMENT
.
.•
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VI RGI NI A :
IN THE CORPORATION COURT OF THE CITY OF ALEXANDRIA
COMMONWEALTH OF VIRGINIA

v.

Criminal Number F-1235

EVERETT AUGUSTUS SCALES
Defendant
MOTION TO QUASH INDICTMENT
COMES NOW the Defendant, by Counsel, and in his proper person, and
respectfully moves this Honorable Court for the entry of an Order dismissing
the Indictments against him on the grounds that said Indictments were
returned by a Grand Jury which was empaneled in contravention of the Federal
and State Constitutions and the laws of Virginia.
EVERETT AUGUSTUS SCALES
by counsel

LOWE, MARK & SHETLER
Counsel for Defendant
The Law Building
117 North Fairfax Street
Alexandria, Virginia 22314
(703) 836-6550
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Witness: Mr. Moncure
35

or college. Your occupation, and then that is broken down.
If any of you are working two jobs, your primary occupation,

your secondary occupation. The length of your residency in the
State of Virginia and in the City of Alexandria. Do you own your
own home and/or any other real estate? The value of your home
if you own your property, the amount of your rent and the number
of automobiles. The question is available to your householdo I
don't know what that means. You may have the kind of neighborhood that lets you use your car or you may not. I will rule on that
when the time comes.
Do any of you have any objections to any of those quest-

ions that I just asked?
All right, Mr. Jones.
Mr. Moncure, I might say, was taken out of turn from
the way his name appeared on the list because he has an appointment with a doctor early this afternoon. So, I don't know if the
others follow their regular place on the list or not.
THE CLERK: Yes, sir, they do.
MR. JONES: I think they do.
THE COURT: All right, sir.
MR. JONES: First as to Mr. Moncure, your address

26

36

and ward, Mr. Moncure.
MR. MONCURE: 3635 Trinity Drive, and I don't
know the ward.
MR. JONES: Your age, sir?
MR. MONCURE: Sixty-two. '
MR. JONES: Your sex is male?
MR. MONCURE: Right •
MR. JONES: Your race?
MR. MONCURE: Caucasian.
MR. JONES: Your family status?
MR. MONCURE: I have a wife and three children.
MR. KENNAHAN: Your Honor, I object to this
question, and I request that the Court indicate to this
juror that it goes well beyond the qualifications for service
on the grand jury as set out in our Statutes at 19. 1-50.
I think the juror being here without counsel is entitled to
be advised of that, that the qualifications as set out in
the Statute are merely that he is a citizen of this State,

that he is twenty-one years of age, or upward, a resident of
the State for at least a year, a resident of the City for at
least six months. I think the juror is entitled to be
informed of all of that and advised that the question goes
beyond our statutory scheme for jury qualification

27

an~

Witness:

Mr. Moncure
37

selection.
THE COURT:
MR. MONCURE:
THE COURT:
MR. MONCURE:

All right, Now, did you answer, Mr. Moncure?
Yes, sir.
I assume you had no objection to the question?
I have none.

THE COURT:

All right, sir.

MR. JONES:

Your Honor, I didn't hear Mr. Moncure's answer.

THE COURT:

Would you repeat the family status, Mr. Moncure?

MR. MONCURE:

Go ahead.

A wife and three children.

MR. JONES:

Yes, sir.

THE COURT:

Now, the question of education, Mr. Moncure, I would

ask you to answer, please, whether you have an elementary school, high
school or college education.
MR. MONCURE:

College.

THE COURT:

All right, sir.

MR. JONES:

And the next question

THE COURT:

(Interposing)

Your family gross income.

gross income within certain brackets may be relevant.
you mean by Mr. Moncure's
28

Mr. Moncure's

But what do

38

family? Suppose he has a daughter living in California whose
husband makes X dollars?
MR. JONES:

We mean in the household, Your Honor. That question

could be clarified.

The gross income of your family living in your

household.
THE COURT:

I would limit the question to brackets of over five,

over ten, over twenty, over thirty, over forty thousand dollars.
MR. JONES:

I have no objection to proceeding that way, Your

Honor.
MR. KENNAHAN:

Your Honor, I would simply like to indicate that

the Commonwealth does object to that question and it objects on the
grounds of relevancy as it goes beyond the requirements of our
statutory scheme.
THE COURT: Mr. Moncure, do you have any objection to answering
that question?
MR. MONCURE:

I feel that it•s a very private matter.

THE COURT: You will not then be required to answer that.
MR. MARK:

Your Honor, may I be heard on the legal points of that?

THE COURT: No. Take your objection, please.

29

39

All right, sir, your occupation, primary and secondary if
any, Mr. Moncure.
MR. MONCURE:

I'm a banker.

And I am a retired Naval officer.

So

I have an income from that.
THE COURT: All right, Mr. Jones.
MR. JONES:

Your Honor, going back to income,

to make a proffer.

I would simply like

We have Census Bureau statistics that we think are

highly relevant in this issue.

And we would make a proffer that we

beleive that Mr. Moncure's gross income exceeds $40,000.
THE COURT:

Well, one reason I don't think it is relevant,

Mr. Jones, is this.

I hold the key to what is going to be admitted

into evidence in this case.

It seems.to me mY income may be more

important than Mr. Moncure's income.

And I don't think the Judge's

income is any concern to a defendant at all.
MR. JONES:

No, sir, I don't either. But I think the grand

jury's income is, Your Honor.
THE COURT:

You may proceed, sir.

MR. JONES:

Yes, sir.

I believe you answered that your occupation is banker; is that
correct?
MR. MONCURE: That is correct.
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MR. KENNAHAN: Your Honor, for the same reason
we previously stated the Commonwealth's objections to all
questions relating to occupation is that it goes beyond our
statutory scheme.
THE COURT: All right, sir.
MR. JONES: Length of time that you have resided
in Alexandria, Virginia, Mr. Moncure?
MR. MONCURE: Since 1918 off and on. I have
been out of the country quite a bit as a Naval officer. But
I started as a resident of Alexandria when I moved here in
1918. And I have been living in Alexandria for the past
twelve or thirteen years without interruption.
MR. JONES: Yes, sir.
Do you own your own home, Mr. Moncure?

MR. KENNAHAN: Objection, irrelevant. It has
nothing to do with the qualifications under the Commonwealth's
statut0ry scheme for grand jury selection.
THE COURT: If Mre Moncure has no objection, I
will let him answer that question.
MR. MONCURE: I am in the process of owning my
home.
MR. JONES: Yes, sir. Do you own any other real
estate?
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MR. KENNAHAN: Objection for the same reasons
indicated.
THE COURT: Objection sustained.
MR. JONES: What is the approximate value of
your home?
MR. KENNAHAN: Objection on the part of the
Commonwealth for the same reasons indicated; irrevelant,
THE COURT: Mr. Moncure, do you have any objections
to answering that question?
MR. MONCURE: No, sir. That's in the tax records.
And the appraisal I think is about $42, 000 •
MR. JONES: And how many automobiles are there in
your household?
MR. KENNAHAN: Objection on the part of the
Commonwealth for the same reasons previously indicated;
irrevelant under the Commonwealth's statutory scheme for the
qualifications of grand jurors.
MR. JONES: Again, Your Honor, this relates
directly to the Census Bureau statistics which we will be
presenting to the Court.
THE COURT: I would sustain the objection. You
can carry this to it seems to me a ridiculous extreme. It
can just go on and on and on ad infinitum.
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MR. JONES:
cause they

arE~

The reason we chose automobiles is be-

set forth in the Census Bureau statistics, Your

Honor.
THE COURT:

I would sustain the objection.

MR. JONES:

Again in the hope that we could keep it

orderly, would the Court entertain
THE COURT:

(Interposing)

It's going to be orderly.

Dorlt worry about that.
MR. JONES:

Yes, sir.

Would the Court permit·Mr. Mark to argue on those
questions at this time for the record -THE COURT:

(Interposing)

MR. JONES:

(Continuing) -- that have been excluded?

MR. MARK:

Yes.

Your Honor, the Supreme Court of the

United States in the case of Fay vs. New York, 332

u.s.

261,

cited in 1947 stated the following language, and I quote from
that case, Your Honor, from page 299 running to page 300:
"There is a constitutional right to a jury trial from a
group which represents a cross section of the community.
And a cross section of the community included persons with
varying degrees of training and intelligence and with varying
economic and social positions.
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jury is not to be made the representative of the most
intelligent, the most wealthy, or the most successful, nor of
the least intelligent, the least wealthy, or the least successful.

It is a democratic institution representative of all

qualified classes of people."
The Supreme Court further in Glasser vs.
States, 315

u. s.

Uni~ed

60, page 84 through 85, in stating that the

jury must represent a cross' section of the community
specifically states that it cannot be an organ of any social
group or class.
In accord, Your Honor, without quoting the language
Thiel vs. Southern Pacific Railroad Company, 328
320, Ballard vs.

u.s.

329

u.s.

u.s.

187 found at page 185.

217,
Now,

those cases clearly indicate that if a grand jury represents
the most wealthy or the highest social class, that that's
an impermissible discrimination under the Fourteenth Amendment
of the United States Constitution.
What we are trying to do is very briefly and
very bafely get some of the major indicia which will show us
whether or not these grand jurors are in fact a member of the
Alexandria social elite representing perhaps the most
wealthy or the most successful.

I think the cases are clear

that this is a ground upon which discrimination can be based.
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And, therefore, I think that mandates the defense being
allowed to go into these areas so that if this is, in fact,
the case, it can be illustrated to be the case.
Your Honor, the case law Strauder v. West
Virginia cited in 1879, 100 U.S. 303, the quotation that is
applicable, Your Honor, is on page 307.
THE COURT:

All right, sir.

Any questions of Mr. Moncure?
MR. KENNAHAN:

No, none whatever.

THE COURT: That concludes your questioning of
Mr. Moncure?
MR. JONES:

Yes, sir.

And, Your Honor, I would ask is the Court ruling
than that we are not permitted to ask any question about
income?
THE COURT:

Mr. Moncure answered his gross

income or did he not?
MR. JONES:
MR. MONCURE:
THE COURT:

I don•t remember.

I don•t think he did.
I did not.
If you did not, no, he is not

required to answer it.
Mr. Moncure, you are excused.

Thank you very

much.
{Grand juror excused.)
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Witness: Mr. Burke
MR. JONES: I believe the next gentleman is
Mr. G. Anderton Burke. Mr. Burke, your address and ward,
please?
MR. BURKE: 119 Prince Street; First Ward.
THE COURT: And you are male, age what?
MR. BURKE: Fifty-six.
MR. JONES: Your race is Caucasian, is that
correct?
MR. BURKE: Yes.
MR. JONES: What is your family· status, Mr.
Burkel
MR. BURKE: Married and have children living
at home.
MR. JONES: May I ask the witness, Your Honor,
whether he has an objection to answering the question as
to his gross income?
MR. KENNAHAN: Before the question is asked,
the Commonwealth is going to object to that kind of question
for reasons previously stated in connection with the
interrogation of the previous witnesse
THE COURT: Well, can't you take, Mr. Kennahan,
a continuing objection to these questions as put to every
one of the jurors instead of taking it individually?
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MR. KENNAHAN: Yes, siro
THE COURT: All right. Did you-MR. JONES: (Interposing) I have not asked his,
Your Honor.
THE COURT: The witness as to his education.
MR. JONES: Oh, I'm sorryo I slipped.

Elementary, high school, or college?
MR. BURKE: College.

THE COURT: Now, your gross income, sir, five,
ten, twenty, thirty, forty, within or over those figures if
you do not object to answering.
MR. BURKE: I do object.

THE COURT: All right, sir. Objection is
sustained.
MR. JONES: How long have you resided in

Alexandria, Virginia?
MR. BURKE: Life time.

MRo JONES: Do you own your own home?
MR • Kennahan: Objection •
THE COURT: Objection is overruled.
MR. BURKE: Partially.
MR. JONES: Can you tell us-MR. BURKE: (Interposing) I have a mortgage.
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MR. JONES: Yes, sir. You are in the process
of buying your home. Can you tell us the approximate
value of your home?
MR • KEN NAHAN: Objection.
THE COURT: If he knows the assessment value
which is a public record.
MR. BURKE: I think the assessed value is about
37,000.
MR. JONES: Is that the assessment on the basis
of half of the value of the house?
MR. KENNAHAN: Objection.
MR. JONES: Is that what we are talking about?
I want to be sure we are not-MR. BURKE: (Interposing) The assessed value
is approximately 37, 000.
MR. JONES: Yes, sir.
THE COURT: I don't know whether the witness
would know the method in which the property is assessed or not.
I certainly don't.
MR. JONES: Your Honor, to preserve the record
for appeal, I would like to make a proffer that if Mr. Burke
were willing to answer the question as to income, it would
be in excess of $25, 000 a year.
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MR. KENNAHAN: Your Honor, these proffers
clearly are an invasion of privacy. The Commonwealth is
going to state its objection again.
THE COURT: I don't know where the proffer comes
from.

I don't think it's admissible. I would not accept

the proffer.
Any other questions of the witness?
MR. JONES: No, Your Honor.
THE COURT: Thank you, sir, and you are discharged.
I assume the Commonwealth does not want to
examine?
MR. KENNAHAN: No examination.
THE COURT: You will let me know if you do.
MR. KENNAHAN: Yes, sir.
(Grand juror excused)
THE COURT: All right. Next question.
MR. JONES: Yes, sir.
Mr. Samuel W. Bernheimer, your address and ward,
please, sir.
MR. BERNHEIMER: 117 South Lee Street, First
Ward.
MR. JONES: And your age sir?
MR. BERNHEIMER: Fifty-nine.
MR. JONES: And you are a male of the Caucasian
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City?
MR. BERNHEIMER:

I object to that.

MR. KENNAHAN: Objection.
THE COURT:

Those objections are noted.

MR. JONES:

I didn't hear your answer, sir.

Do you own other

real estate?
MR. BERNHEIMER:
THE COURT:

I think it's irrelevant.

Objection is sustained.

Do you know the assessed

value of your home, sir?
MR. BERNHEiMER:
THE COURT:

I don't own it.

I do own a place in the country.

Not in the City of Alexandria?

MR. BERNHEIMER: Sir?
THE COURT:

Not within the City of Alexandria?

MR. BERNHEIMER: That's right.
THE COURT:

Any further questions?

MR. JONES:

No further questions.

THE COURT: Thank you, sir.

You are excused.
(Grand juror excused.)

Mr. Duncan.
MR. LOWE:
MR. DUNCAN:

Mr. Duncan?
Robert V. H. Duncan.

Street.
MR. LOWE: Would you state--
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I reside at 318 South Fairfax
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MR. DUNCAN: (Interposing) I am in the Fourth
Ward I think; sixty-one, Caucasian, married. I am the
father of three children. I have three children. We had
four. I lost one.
MR. LOWE: Your education, sir?
MR. DUNCAN: College.
MR. LOWE: And if you don't object, sir, your
gross family income?
MR. DUNCAN: I object.
MR. KENNAHAN: Objection.
MR. LOWE: Your occupation, sir?
MR. DUNCAN: Real estate and sales broker.
MR. LOWE: How long have you lived in Alexandria?
MR e DUNCAN: Lifelong residente
MR. LOWE: Do you own your own home, sir?
MR. DUNCAN: I have a mortgage on it.
MR. LOWE: You are buying?
MR. DUNCAN: Yes, sir.
MR e LOWE: Do you know the assessed value of that?
MRe DUNCAN: I think it's in the neighborhood of

65,000.
MR. LOWE: That's all the questions I have.
THE COURT: Thank you, Mr. Duncan.
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Witness: Mr. Harris
MR. DUNCAN: Thank you, sir.
(Grand juror excused)
MR. LOWE: Would you state your name and
address for the record?
MRCI HARRIS: Harry W. Harris, 414 Franklin
Street.
MR. LOWE: Would you state your age, sex?
MR. HARRIS: Fifty-six, male, Caucasian.
MR. LOWE: State your family status.
MR. HARRIS: Married with two children.
MR. LOWE: Your education, sir?
MR. HARRIS: College.
MR. LOWE: Gross family income, sir?
MR. KENNAHAN: Objection.
THE COURT: Do you object/
MR. HARRIS: I do.
THE COURT: All right, sir, sustained.
MR. LOWE: Your occupation, sir?
MR. HARRIS: Business.
MR. LOWE: What type of business, sir?
MR. HARRIS: Moving and storage business.
MR LOWE: How long have you been a resident of
Cl

Alexandria?
MRCI HARRIS: Since 1939.
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MR .. LOWE: Do you own your own home, sir?
MR. HARRIS: I am purchasing it.
MR. LOWE: Do you know the assessed value?
MR. HARRIS: I don't know the exact firgure.
MR. KENNAHAN: All these questions relating to
assessed value, I think before they are asked there ought to
be some qualification as to whether these people are
assessors.

Assessed value, market value are vastly different

things.
THE COURT: That's the reason I assume he is
being asked the assessed value. The assessed value is a
public record, Mr. Kennahan.
MRo LOWE: Yes, sir, It comes with the tax bill,
Your Honor.
THE COURT: If they know the assessed value which
is a public record, they may answer it. If they don't know,
all they have to do is s·ay they don't know.
MR. HARRIS: I don't know the exact figure.
MR. LOWE: Can you give us the approximate
figure?
MR. HARRIS: It would be hard for me to.
THE COURT: All right. You may step down.
(Grand juror excused. )
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MR. LOWE: Your name?
MR. DAVIS: John T. Davis.
MR. LOWE: And your address?
MR. DAVIS: 415 South Fairfax Street.
MR. LOWE: And your age?
MR. DAVIS: Fifty-one.
MR. LOWE: Your sex and race, please?
MR. DAVIS: I am male, Caucasian.
MR. LOWE: Family status?
MR • DAVIS: Married and no children •
MR. LOWE: Education, sir?
MR. DAVIS: College.
MR. LOWE: Your family gross income, sir?
MR. KEN NAHAN: Objection.
THE COURT: Objection sustained.
MR. LOWE: Your occupation?
MR. DAVIS: I am a safety engineer.
MR. LOWE: By whom are you employed?
MR. DAVIS: Washington Gas.
MR. LOWE: 1-Iow long have you been a resident of
Alexandria?
MR. DAVIS: Lifetime.
MR. LOWE: Do you own your own home, sir?
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MR. DAVIS: No.
MR. LOWE: Are you at this time renting?
MR. DAVIS: No.

MR. KENNAHAN: Objection.
THE COURT: Are you purchasing a home?
MR. DAVIS: No, sir.
THE COURT: All right.
MR. LOWE: Do you live in an apartment or a
home, sir?
MR. DAVIS: I live in an apartment.
MR. LOWE: Is that rented?
MR. DAVIS: No.
MR. LOWE: Do you know the assessed value of

your home, sir?
MR. KENNAHAN: Objection to the question. The
witness has indicated he doesn't owno
THE COURT: He has said that he does not own
his home.
MR . LOWE: The question is who does own it.

MR. KENNAHAN: Your Honor, that goes beyond the
list of Interrogatories and I object to ito
THE COURT: Objection sustained.
MR o LOWE: No further questions.
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THE COURT: All right, sir. Thank you. You
are excused.
(Grand juror excused)
MR. LOWE: Would you state your name, sir?
MR. BALTIMORE: Leon C. Baltimore, Jr.
MR. LOWE: Would you state your address?
MR. BALTIMORE: 610 Gibbon Street.
MR. LOWE: Your age?
MR. BALTIMORE: Sixty-two.
MR. LOWE: And your sex and race?
MR. BALTIMORE: Male, Negro.
MR. LOWE: Your family status?
MR. BALTIMORE: Married.
MR. LOWE: Do you have children in the home, sir?
MR. BALTIMORE: Grown.
MR. LOWE: Education?
MR. BALTIMORE: Part College.
MR. LOWE: Family gross income?
MR. KENNAHAN: Objection.
THE COURT: DO you object to that?
MR. BALTIMORE: I object.
THE COURT: Objection sustained.
MR. LOWE: Your occupation?
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Witness: Mr. Penn
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MR. BALTIMORE: Radio-television repair.
MR. LOWE: That's the business you own, it is
not sir?
MR. BALTIMORE: Yes.
MR. LOWE : The length of time that you have
resided in Alexandria'l
MR. BALTIMORE: All my life.
MR. LOWE: Do you own your own home, sir?
MR. BALTIMORE: Partially.
MR. LOWE: Do you know the assessed value of
that?
MR. BALTIMORE: Not offhand.
MR. LOWE: That's all the questions.
THE COURT: All right, Thank you. You are
excused.

(Grand juror excused. )
MR. LOWE: Would you state your name, please, sir?
MR. PENN: Bedford F. Penn.
MR. LOWE: Mr. Penn, would you state your address,

please?
MR. PENN: 1200 South Alfred Street, Apartment
242Y.
MR. LOWE: Would you state your age, sex and race
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for the record, please?
MR. PENN: Fifty-four, male, Caucasian.
MR. LOWE: Your family status?
MR. PENN: Single.
MR. LOWE: Education2
MR o PENN: Three years college.
MR. LOWE: Gross family income?
MR. KEN NAHAN: Objection.
MR. LOWE: Do you object to your income?
MR. PENN: Yes.
THE COURT: Objection sustained.
MR. LOWE: Your occupation, Mr. Penn?
MR. PENN: Deputy commissioner of the Revenue.
MR. LOWE: That's for the City of Alexandria?
MR. PENN: Yes.
MR. LOWE: The length of time that you have been
a resident of Alexandria, sir?
MR. PENN: All my life.
MR. LOWE: Would you tell us the amount of the
rent on your apartment, please, and whether or not that
includes utilities?
MR. KENNAHAN: Objection.
THE COURT: J)o you care to answer that?
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MR. PENN: It's no secret, I guess. $103 a
month.
MR. LOWE: You pay your own utilities?
MR. PENN: Yes.
MR. LOWE: That's all the questions I have.
THE COURT: Thank you, sir. You are excused.
(Grand juror excused. )
MR. LOWE: Would you state your name, sir?
MR. ECKMAN: Paul D. Eckman.
MR. LOWE: And your address, Mr. Eckman:?
MR. ECKMAN: 3318 Gunston Road.
MR. LOWE: Would you state your age, sex and
race for the Court, please?
MR. ECKMAN: Sixty-five, male, Caucasian.
MR. LOWE: Your family status?
MR. ECKMAN: Married, no children.
MR. LOWE: Your education, sir?
MR. ECKMAN: College.
MR. LOWE: Your gross family income?
MR. ECKMAN: I do not choose to answer that.
MR. KENNAHAN: Objection.
THE COURT: Sustained.
MR. LOWE: Your occupation, sir?
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MR. ECKMAN: Retired/
MR. LOWE: What was your occupation before you
retired?
MR. ECKMAN: Manager of the Telephone Company.
MR. LOWE: All right, sir. How long have you been
a resident of Alexandria?
MR. ECKMAN: Twenty-five years.
MR. LOWE: Do you own your own home, sir?
MR. KENNAHAN: Objection.
MR. ECKMAN: No, sir.
MR. LOWE: Are you renting at this point?
MR. ECKMAN: I am renting it.
MR. LOWE: Well, tell the Court the amount of
the rent and whether it includes utilities.
MR. KENNAHAN: Objection.
THE COURT:

Do you care to answer the question?

MR. ECKMAN: No. I do not choose to answer.
THE COURT: Objection is sustained.
Next witness.
Thank you, sir.
(Grand juror excused.)
MR. LOWE: Would you state your name, please?
MR. GILLIAM. Luther A. Gilliam.
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MR. LOWE: Would you state your address?
MR. GILLIAM: 305 Lloyds Lane, Alexandria •
.MR. LOWE: Would you state your age, sex and race
for the record, please, sir?
MR. GILLIAM: Sixty-three, White Caucasian.
MR. LOWE: Your family status?
MR .. GILLIAM: Married. Two children both
married.
MR. LOWE: Your age is what?
MR. GILLIAM: Sixty-three.
MR. LOWE: How much education do you have, sir?
MR. GILLIAM: High school.
MR. LOWE: Gross family income?
MR. KENNAHAN: Objection.
THE COURT: Do you object, too?
MR. GILLIAM: Yes.
THE COURT: Sustained.
MR. LOWE: Your occupation, sir?
MR. GILLIAM: Real estate and insurance.
MR. LOWE: 1-low long have you been a resident of
Alexandria, sir?
MR. GILLIAM: Thirty-six years.
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MR

8

LOWE: Do you own your own home, sir?

MR. GILLIAM: Yes.
MR. KEN NAHAN: Objection.
THE COURT: Do you know the assessment?
MR. GILLIAM: No, I do not.
THE COURT: All right, sir. You are excused.
Thank you.

(Grand juror excused)

MR. LOWE: Would you state your name, sir?
MR. COHEN: Sylvan Cohen.
MR. LOWE: And your address?
MR. COHEN: 2901 Russell Road.
MR. LOWE: Your age?
MR. COHEN: Sixty-seven.
MR. LOWE: State your race and sex for the record,
please.
MR. COHEN: Caucasian, male.
MRa LOWE: Family status?
MR. COHEN: Two children; married to a wife and
two children.
MR. LOWE: Education?
MR. COHEN: High school.
MR. LOWE: Gross family income?
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MR. KENNAHAN: Objection.
THE COURT: Objection sustained.
MR. LOWE: Would you state your occupation, sir?
MR. COHEN: Retail men's wear.
MR" LOWE: And that 's your own business?
MR. COHEN: Yes.
MR. LOWE: How long, Mr. Cohen, have you been
a resident of Alexandria?
MR. COHEN: Since 1930.
MR. LOWE: And do you own your own home, sir?
MR. KENNAHAN: Objection.
THE COURT: I thought we had an understanding
that you had a continuing objection to all of those questions?
MR. KENNAHAN: Your Honor, I don't mean to go back
on any understanding with the Court. I'm not making any
explanation for the objection. But I do have consideration
for these people.-THE COURT: (Interposing) You are requiring
me to rule every time. But that's all right. Go ahead.
MR. LOWE: Do you own your own home, sir?
MR. COHEN: Yes
MR. LOWE: Do you -know the assessed valuation?
MR. COHEN: No.
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THE COURT: All right, sire You are excused.
Thank you.
MR. LOWE: I have one further question for Mr.
Cohen.
Do you have a nephew who is in the Commonwealth's

Attorney's office at this time?
MR. KENNAHAN: Objection; beyond the
Interrogatories.
THE COURT: I thought you had agreed on fourteen
questions, Mr. Lowe.
MR. LOWE: Your Honor, I didn't mean to provide
the Court with those fourteen questions. I just wanted to show
the Court we had reduced substantially the scope of the
examinatione
MR. KENNAHAN: The occupat lon of this witness's
relative?
THE COURT: Objection is sustained. These
fourteen questions are some of the questions that are going
to be asked. That's all.
Thank you. You are excused.
(Grand juror excused. )
MR. LOWE: Would you state your name, please?
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MR. GILLIS:

James H. Gillis.

MR. LOWE: And your address?
MR. GILLIS: 33 Rosecrest Avenue.
MR. LOWE: Would you state your age, sex and
race?
MR. GILLIS: Seventy-two, White Caucasian.
MR. LOWE: And your family status?
MR. GILLIS: Married.
MR. LOWE: And your education?
MR. GILLIS::: High school and some private courses.
MR. LOWE: And your gross family income?
MR. GILLIS: I object.
MR. KENNAHAN: I object.
THE COURT: Sustained.
MR. LOWE: State your occupation, sir.
MR. GILLIS: Retired, Federal employee.
MR. LOWE: What was the nature of your employment?
MR. GILLIS: United States Internal Revenue Service.
MR u LOWE: How long have you been a resident of
Alexandria, sir?
MR .. GILLIS: Off and on since 1909u
MRu LOWE: All right, sir. Do you own your own
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home, sir?
MR GILLIS: Yes.
Q

MRo LOWE: Do you know the assessed value?
MR GILLIS: I do not.
Q

MR. LOWE: That's all.
THE COURT: Thank you, sir. And you are
excused.

(Grand juror excused.)
All right, Mr. Sullivan. Will you call the

next twelve, please?
THE CLERK: Charles E. Tomlin, Ashby Reardon,
Jr. , Daingerfield Ashton, Frank W. Tucker -- he is absent,
Clifford C. Nunnally, Marcelus Day, Sara B. Massie, Harvey
Johnson, Robert H. Butler, Willie Mudd, Burt Lopatin, James
V. Dyson, Mrs. Neosho Anglin.
(Whereupon, the twelve grand jurors were sworn.)
MR. LOWE: Of your Honor please, Mr. Kennahan
has been making objections at several points along the way.
I intended to impose a continuing exception to the Court's
ruling. I'd like the Court to note that.
THE COURT: It's understood. Thank you, sir.
Would you state your name, sir?
MRo TOMLIN: Charles E. Tomlin.
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MR. LOWE: Would you state your address?
.MR. TOMLIN: 306 Mansion Drive.

MR. LOWE: Would you state your age, sex and
race, please?

MR. TOMLIN: Seventy-six. What's the other
question?
MR. LOWE: Sex and race. Your sex.

MR. TOMLIN: Male.
MR. LOWE: and your race, sir?
MR. TOMLIN: White.

MR. LOWE: Would you state your family status,
please, sir?
MR. TOMLIN: Married. We have two children.
MR. LOWE: And your education, sir?
MR. TOMLIN: Elementary.

MR. LOWE: And your gross famUy income?
MR. KENNAHAN: Objection.

THE COURT: Do you object, sir?

MR.. TOMLIN: I do.
THE COURT: Sustained.
MR .. LOWE: Your occupation, sir?
MR. TOMLIN: Retired.
MR .. LOWE: And what was your occupation before you
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retired sir?
MR. TOMLIN: Worked for the Government.
MR. LOWE: And what type of capacity, sir?
MR. TOMLIN: Clerical procedures.
MR. LOWE: How long, sir, have you been a
resident of the City of Alexandria?
MR. TOMLIN: All my life except when five years when
I was in Richmond.
MR. LOWE: All right, sir. Do you own your own
home, sir?
MR. TOMLIN: I do.
MR. LOWE: Do you know-MR. KENNAHAN: (Interposing) Objection.
MR. LOWE: Do you know the assessed value of the
home, sir?
MR. TOMLIN: No, I do not.
MR. LOWE: That's all the questions.
THE COURT: Thank you, sir.. You are excused.
(Grand juror excused)
MR. LOWE: Would you state your name, please?
MR. REARDON: Oliver Ashby Reardon, Jr.
MR. REARDON:

Would you state your address,

please?
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MR. REARDON: 281 North Pitt Street, Alexandria.
MR" LOWE: Would you state your age, sex and
race for the record, please?
MR. REARDON: Forty-three, male, White.
MR. LOWE: Your family status?
MR. REARDON: Divorced, four children.
MR. LOWE: Your education, sir?
MR" REARDON: College.
MR. LOWE: Your gross family income?
MR. KENNAHAN: Objection.
MR. REAR DON: Objection.
THE COURT: Sustained.
MR. LOWE: Would you state your occupation, Mr.
Reardon?
MR. REARDON: Stockbroker.
MR. LOWE: And how long, sir, have you been a
resident of the City of Alexandria?
MR. REARDON: All my life.
MRo LOWE: Do you own your own home, sir?
MR. REARDON: Subject to a large mortgage.
MRo LOWE: Do you know the assessed value of that home?
MRo REARDON: No, I do not.
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MR. LOWE:

That•s all the questions I have.

THE COURT: Thank you, Mr. Reardon.
(Grand juror excused.}
MR. LOWE': Would you state your name, please?
MR. ASHTON:

Daingerfield Ashton, 2503 Hayes Street.

MR. LOWE: Your age, sex and race?
MR. ASHTON:
MR. LOWE:

Fifty-six years old, male, White.
And your family status?

MR. ASHTON:
MR. LOWE:

Married, two children.
Your education, Mr. Ashton?

MR. ASHTON:

I object to that because there are people here

that I don•t want to let them know exactly how much I have.
THE COURT: Objection sustained.
MR. LOWE:

State your gross family income, sir.

MR. KENNAHAN:
THE COURT:

Objection.

Do you object, Mr. Ashton?

MR. ASHTON: Yes.
THE COURT:
MR. LOWE:

Sustained.
Mr. Ashton, how long have you been a resident of

Alexandria?
MR. ASHTON:

Twenty years.
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MR. LOWE:

How long have you been a resident of-Virginia?

MR. ASHTON:
MR. LOWE:

Fifty-six years.
Do you own your own home, Mr. Ashton?

MR. ASHTON:

Yes.

MR. KENNAHAN:
MR. LOWE:

Objection.

Do you know the assessed value?

MR. ASHTON:

I do not.

THE COURT: Thank you, Mr. Ashton.

You are excused.
(Grand juror excused.)

MR. LOWE: Would you state your name, please?
MR. NUNNALLY:

Clifford C. Nunnally.

11 m Black.

MR. LOWE: What ·is your address, Mr. Nunnally?
MR. NUNNALLY:
MR. LOWE:

And your age?

MR. NUNNALLY:
MR. LOWE:

431 North Columbus Street.

Forty-six.

And sex?

MR. NUNNALLY: Male.
MR. LOWE:

And you are of the Negro race, Black race?

MR. NUNNALLY:
MR. LOWE:

Black race, yes.

Family status?
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MR. NUNNALLY: I am single but. I have two
daughters.
MR. LOWE: And your education, sir?
MR. NUNNALLY: High school and business school.
MR. LOWE: Did you graduate from business school?
MR. NUNNALLY: Yes.
MR. LOWE: Your gross family income?
MR. KENNAHAN: Objection.
MR. NUNNALLY: Objection.
THE COURT: Sustained.
MR. LOWE: The length of your residence in Alexandria,
sir?
MR. NUNNALLY: Since '47.
MR. LOWE: Do you own your own home?
MR. NUNNALLY: Objection.
MR. KENNAHAN: I object.
THE COURT: Objection sustained.
MR. LOWE: May I rephrase that? Are you purchasing
your own home?
MR. NUNNALLY:

Objection.

MR. KENNAHAN: Objection.
THE COURT: Sustained.
MR. LOWE: That's all the questions I have.
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THE COURT:

Thank you, Mr. Nunnally.

You are

excused.
MR. LOWE:

Your Honor, I believe I skipped one

question.
THE COURT:

Mr. Nunnally, just one moment.

Stand right there if you would, please, sir.
MR. LOWE:

would you state your occupation?

MR. NUNNALLY:
MR. LOWE:

What is your grade, sir?

MR. NUNNALLY:
MR. LOWE:

Government employee.

Objection.

What is the nature of your employ-

ment?
MR. NUNNALLY:
THE COURT:

What department?

MR. NUNNALLY:
MR. LOWE:
THE COURT:

Procurement.

Interior department.

That's all I have.
Thank you.
(Grand juror excused.)

MR. LOWE:
MR. DAY:

Would you state your name, sir?
Marcelus Day.

MR. LOWE:

State your address.

MR. DAY:

613 South Pitt Street

MR. LOWE:

State your age, sex and race for the

Court.
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MR. DAY:

Fifty-three, male, Negro.

MR. LOWE:

And your family status?

MR. DAY:
MR. LOWE:
MR. DAY:
MR. LOWE:

Single.
Your education, sir?
College.
Your gross family income?

MR. KENNAHAN:
MR. DAY:

Object.

THE COURT:
MR. LOWE:
MR. DAY:

Objection.

Sustained.
Your occupation, Mr. Day?
Department of Interior, personnel

technician.
MR. LOWE:

How long have you been a resident of

the City of Alexandria?
MR. DAY:
MR. LOWE:

All my lifetime.
Do you own your own home?

MR. KENNAHAN:
MR. DAY:
THE COURT:
MR. LOWE:

Objection.

Object.
Sustained.
No further questions.

Thank you,

Mr. Day.
(Grand juror excused.)
Would you state your name please, ma'am?
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MISS MASSIE:
MR. LOWE:

Sara S. Massie.

Your age?

MISS MASSIE:
MR. LOWE:

424 North Wolfe Street, Alexandria.

Would you state your age, sex, and

race?
MISS MASSIE:
MR. LOWE:

Sixty-seven, female, Negro.

Your family status, Miss Massie?

MISS MASSIE:
MR. LOWE:

Single.

Your education, ma'am?

MISS MASSIE:
MR. LOWE:

Elementary school.

Your gross family income?

MR. KENNAHAN:
THE COURT:
MR. LOWE:

Objection.

Sustained.
YOur occupation, Miss Massie?

MISS MASSIE:

I work for the Alexandria National

Bank.
MR. LOWE:

How long have you been a resident of

the City of Alexandria?
MISS MASSIE:
MR. LOWE:

All my life.

Do you own your own home?

MR. KENNAHAN:
MISS MASSIE:
THE COURT:

Objection.
Objection.

Objection sustained.
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MR. LOWE:

No question.

THE COURT:

Thank you, Miss Massie.
(Grand juror excused.)
Would you state your name, please,

MR. LOWE:
sir?

MR. JOHNSON:
MR. LOWE:

Harvey Johnson.

And your address, Mr. Johnson?

MR. JOHNSON:

317 North Patrick Street,

Alexandria.
MR. LOWE:

Would you state your age, sex, and

race for the record?
MR. JOHNSON:
MR. LOWE:

Sex and race?

MR. JOHNSON:
MR. LOWE:

Male.

And you're a Negro?

MR. JOHNSON:
MR. LOWE:

Age seventy-nine.

Huh?

And you are a member of the Negro

race?
MR. JOHNSON:
MR. LOWE:

Your family status, sir?

MR. JOHNSON:
MR. LOWE:

Oh, yes.

Yes, I'm married.

Do you have any children?
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MR. JOHNSON:
MR. LOWE:

None.

Would you state your education for

the Court?
MR. JOHNSON:
MR. LOWE:

Fifth grade.

And your gross family income?

MR. KENNAHAN:
THE COURT:

Objection.

Do you object, Mr. Johnson, to

divulging your income?
Do you object to letting him know how much your
income is?
'MR. JOHNSON:
MR. LOWE:

I don't have any.

I am retired.

Mr. Johnson, before you retired, you

were in what occupation?
MR. JOHNSON:

I was a State's reporter, United

States in Alexandria, thirty-eight years.
MR. LOWE:

How long, sir, have you lived in

ALEXANDRIA?
MR. JOHNSON:
MR. LOWE:

Do you own your own home, sir?

MR. JOHNSON:
MR. KENNAHAN:
MR. LOWE:

All my life: born here.

No.

My wife does.

I don't.

Objection.

Do you know the assessed value of

that home, sir?
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MR. JOHNSON:
know.

No. I can't tell you.

When I married her, she owned the home.

I don't
I don't

know.
Mr. Johnson, thalk you very much,

THE COURT:
sir;

you are excused.
(Grand juror excused.)
MR. LOWE:

Would you state your name?

MR. BUTLER:
MR. LOWE:

Robert H. Butler.
And your address, Mr. Butler?

MR. BUTLER:
MR. LOWE:

225 North West Street in Alexandria.
Would you tell the Court your age,

sex, and race, please?
MR. BUTLER:
MR. LOWE:

Seventy-four, male, and Black race.
Your family

MR. BUTLER:
MR. LOWE:

I am a widower.
Do you have any children?

MR. BUTLER:
MR. LOWE:

Two children.
How much education do you have, sir?

MR. BUTLER:
MR. LOWE:

Huh?
How much education do yru have?

MR. BUTLER:
MR. LOWE:

Elementary.
Your gross family income?

MR. KENNAHAN:
MR. BUTLER:

s~atus?

Objection.
I object.
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THE COURT:
MR. LOWE:

Sustained.
Your occupation, sir?

MR. BUTLER:
MR. LOWE:

I

am retired.

What did you do before you retired?

MR. BUTLER:

Arlington National Cemetery, Field

Service.
MR. LOWE:

How long, sir, have you been a

resident of the City of Alexandria?
MR. BUTLER:
MR. LOWE:

Since 1914.
All right, sir; do you own your own

home, sir?
MR. BUTLER:

Yes.

MR. KENNAHAN:
MR. LOWE:

Objection.

Do you know the value, the assessed

value of that home, sir?
MR. BUTLER:
MR. LOWE:

No, I do not.
All right, sir.

That's all the

questions I have.
THE COURT:

Thank you, Mr. Butler.

You are

excused.
(GRAND juror excused.)
MR. LOWE:

would you state your name for the

record, please?
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MR. MUDD:

Willie Mudd.

MR. LOWE:

What is your address?

MR. MUDD:

426 North Earle Street, Alexandria.

MR. LOWE:

Would you state your age, sex and

MR. MUDD:

I am fifty-six, Black, male.

MR. LOWE:

And your family status, Mr. Mudd?

MR. MUDD:

I am married and I have a wife.

MR. LOWE:

How many children do you have?

MR. MUDD:

No children.

MR. LOWE:

Would you state your education for

race?

the Court, please?
MR. MUDD:

Elementary.

MR. LOWE:

And your gross family income, sir?

MR. KENNAHAN:
THE COURT:
MR. MUDD:
THE COURT:

Objection.

Do you object, Mr. Mudd?
Yes, I do.
Sustained.

MR. LOWE:

What is your occupation, Mr. Mudd?

MR. MUDD:

I work at the Alexandria Animal

MR. LOWE:

Do you also have a secondary occupa-

MR. MUDD:

Yes.

Hospital.

tion?
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MR. LOWE:

What is that, sir?

You are

self-employed?
Do you have an additional occupation?

THE COURT:
MR. MUDD:

Yes.

I have a cleaning job.

MR. LOWE:

All right, sir.

How long, Mr. Mudd,

have you been a resident of the City of Alexandria?
MR. MUDD:

Twenty-five years.

MR. LOWE:

How long, sir, have you been a

resident of the State of Virginia?
MR. MUDD:

All my life.

MR. LOWE:

Do you own your own home, sir?

MR. KENNAHAN:

Objection.

MR. MUDD:

Buying.

MR. LOWE:

Do you know the assessed value of

that home, sir?
MR. MUDD:

No, I don't.

MR. LOWE:

That's all the questions I have.

THE COURT:

Mr. Mudd, thank you.

You are excused.

(Grand Juror excused.)
MR. LOWE:

Would you state your name for the

Court, sir?
MR. LOPATIN:
MR. LOWE:

Burt Lopatin.

Would you state your address, Mr.
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Lopatin.
MR. LOPATIN:
MR. LOWE:

415 Timberbrook Lane Rarkway.

Would you state for the record, sir,

your age, sex, and race?
MR. LOPATIN:
MR. LOWE:

And your family status, Mr. Lopatin?

MR. LOPATIN:
MR. LOWE:

MR. LOPATIN:

Objection.
Invasion of privacy.

YOur occupation, Mr. Lopatin?

MR. LOPATIN:
MR. LOWE:

Elementary.

Your gross family income, sir?

MR. KENNAHAN:

MR. LOWE:

Married, one child.

And your education, sir?

MR. LOP.ATIN:
MR. LOWE:

Sixty-five, male, Caucasian.

Realtor appraisal.

How long, sir, have you been a

resident of the City of Alexandria?
MR. LOPATIN:
MR. LOWE:

Thirty-one years.

How long, sir, have you been a

resident of the State of Virginia?
MR. LOPATIN:
MR. LOWE:

Thirty-one years.

Do you own your own home, sir?

MR. KENNAHAN:
MR. LOPATIN:

Objection.
Objection.
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THE COURT:
MR. LOWE:

Objection sustained.
No further questions.

THE COURT:

Mr. Lopatin, you are excused.

Thank you.
MR. LOPATIN:

Thank you, Your Honor.
(Grand juror excused.)

MR. LOWE:
MR. DYSON:
MR. LOWE:

Would you state your name, please?
James V. Dyson.
Mr. Dyson, would you state your

address?
MR. DYSON:
MR. LOWE:
MR. DYSON:
MR. LOWE:
MR. DYSON:
MR. LOWE:
MR. DYSON:
MR. LOWE:
MR. DYSON:

1204 South Washington Street.
Your age, sex; and race?
Seventy, male, White.
Your family status?
Single.
Your education?
College.
Your gross family income, sir?
I object to that.

MR. KENNAHAN:
MR. LOWE:
MR. DYSON:
MR. LOWE:

Objection.

Your occupation, sir?
Retired.
And what was your occupation, before,
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sir?
MR. DYSON:
MR. LOWE:
MR. DYSON:
MR. LOWE:

I'm sorry?
What was your occupation before?
Insurance agent.
You had your own business; is that

correct?
MR. DYSON:
MR. LOWE:

My own life insurance company.
How long, Mr.

D~son,

have you been a

resident of the City of Alexandria?
MR. DYSON:
MR. LOWE:
MR. DYSON:

More than forty-seven years.
Do you own your own home?
I live in an apartment, 1204 South

Washington.
MR. LOWE:

Would you tell the Court the amount

of your rent?

you paid.

THE COURT:

Do you object to that?

MR. DYSON:

I can't hear his last question.

THE COURT:

The question was the amount of rent

You may answer it or may not as you wish.
MR. DYSON:

I will not answer it.

THE COURT:

All right, sir.

MR. LOWE:

Objection sustained.

Your Honor, could I ask Mr. Ken nahan

to allow me to finish my questions before he objects?
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MR. KENNAHAN:
THE COURT:

I will, sir.

Mr. Dyson, thank you.

You are

excused.
(Grand juror excused.)
MR. LOWE:

Would you state your name, please?

MRS. ANGLIN:
MR. LOWE:

Your address?

MRS. ANGLIN:
MR. LOWE:

One year of college.

And your gross family income?

MRS. ANGLIN:
MR. LOWE:

Married, four children.

Your education?

MRS. ANGLIN:
MR. LOWE:

Forty-eight, female, Caucasian.

Your family status?

MRS. ANGLIN:
MR. LOWE:

1196 Janney's Lane.

Your age, sex, and race?

MRS. ANGLIN:
MR. LOWE:

Neosho Anglin.

I have no income.

The question was your gross family

income.
THE COURT:

Do you object to divulging your

husband's income?
MRS. ANGLIN:
THE COURT:
MR. LOWE:

Yes, I do.
Objection sustained.

Your occupation?
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MRS. ANGLIN:
MR. LOWE:

Housewife.

You are not otherwise employed?

MRS. ANGLIN:
MR. LOWE:

No indeed.

How long have you been a resident of

the City of Alexandria?
MRS. ANGLIN:
MR. LOWE:

Since 1942.

Do you own your own home?

MR. KENNAHAN:
MRS. ANGLIN:
THE COURT:
MR. LOWE:
THE COURT:

Objection.
I object.

Objection sustained.
That's all the questions I have.
Thank you, ma'am, and you are

excused.
(Grand juror excused.)
THE CLERK:

James Gobbel, Herb Early, John B.

Bogle, Vernon Dove, Daniel K. Kerbel, John L. Batchelor,
Thomas F. Knox, Catharine Devonald, Albert P. Levy, Virginia
Hamilton, Elmer L. Davis, Richard J. Dwyer, Jr.
(Whereupon, the twelve grand jurors were sworn.)
THE COURT:
MR. LOWE:

All right, Mr. Lowe.
Mr. Gobbel, would you state your

name and address for the Court, please?
MR. GOBBEL:

James T. Gobbel, 405 Cambridge Road,
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Alexandria, Virginia.
MR. LOWE:

Would you state your age, sex and

race, please?
MR. GOBBEL:
MR. LOWE:

Sixty-three, male, White.
Your family status?

MR. GOBBEL:
MR. LOWE:

Married, one child.
And your education, sir?

MR. GOBBEL:
MR. LOWE:

College.
YOur gross family income?

MR. GOBBEL:
THE COURT:
MR. LOWE:

I object, sir.
Sustained.
Mr. Gobbel, what is your occupation,

sir?
MR. GOBBEL:
MR. LOWE:

Federal Employee.
What is the nature of your employment?

MR. GOBBEL:
MR. LOWE:

General Services Administration.
And your grade, sir?

MR. GOBBEL:

I object.

MR. KENNAHAN:
THE COURT:
MR. LOWE:

Objection.

Sustained.
What I want to know is whether you

are in a managerial position or a professional ·position.
MR. GOBBEL:

I withdraw my objection.

is a matter of public record.

I'm a GS-15.
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THE COURT:
MR. LOWE:

Thank you, sir.
Mr. Gobbel, how long have you been

a resident of the City of Alexandria?
MR. GOBBEL:
MR. LOWE:

1951.
How long, sir, have you been a

resident of the State of Virginia?
MR. GOBBEL:
MR. LOWE:

Same time, sir.
Do you own your own horne, sir?

MR. KENNAHAN:
MR. GOBBEL:

Objection.
I am in the process of buying a

home.
MR. LOWE:

Thank you.

Do you know the assessed value of that home?
MR. GOBBEL:
MR. LOWE:

No, I do not.
All right, sir.

That's all the

questions I have.
THE COURT:

Thank you, Mr. Gobbel.

You are

excused.
(Grand juror excused.)
MR. LOWE:

Would you state your name and

address, please?
MR. EARLY:

Herbert M. Early, 205 Park Road,

Alexandria.
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MR. LOWE:
MR. EARLY:
MR. LOWE:
MR. EARLY:
MR. LOWE:
MR. EARLY:
MR. LOWE:
MR. EARLY:
MR. LOWE:

And your age, sex, and race, please?
Fifty-nine, male, Caucasian.
Your family status?
Married.
Do you have any children, sir?
I have five, two at home.
What is your education, sir?
High school and college.
And your gross family income, sir?

MR. KENNAHAN:
THE COURT:
MR. LOWE:
MR. EARLY:
MR. LOWE:
MR. EARLY:
MR. LOWE:

Objection.

Sustained.
What is your occupation, sir?
Seco~hand

furniture dealer.

Is that your own business?
No.
How long have you been a resident

of the City of Alexandria, sir?
MR. EARLY:
MR. LOWE:

since '45.
And about how long in the State of

Virgnia?
MR. EARLY:
MR. LOWE:

All of it in Virginia.
All right.

that business?
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MR. EARLY:
MR. LOWE:

Yeah.
Do you own your own home, sir?

MR. KENNAHAN:
MR. EARLY:
MR. LOWE:

Objection.

The bank does but we live in it.
You are buying it.

Would you tell

us the assessed value of that home, please?
MR. EARLY:

No. I don't know.

MR. KENNAHAN:
THE COURT:

Objection.

All right, Mr. Early, thank you.
(Grand juror excused.)

MR. LOWE:

Would you state your name, please,

sir?
MR. BOGLE:
MR. LOWE:
MR. BOGLE:
MR. LOWE:
MR. BOGLE:
MR. LOWE:
MR. BOGI:E:
MR. LOWE:
MR. BOGLE:
MR. LOWE:
MR. BOGLE:

John B. Bogle.
And your address?
513 Cathedral Drive.

And your age, sex, and race, please?
Fifty, male, White.
Your family status, sir?
Married, four children.
Your education, sir?
High school.
Your gross family income?
I object.
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MR. KENNAHAN:
THE COURT:
MR. LOWE:

MR. BOGLE:
MR. LOWE:

Objection.

Sustained.
Your occupation, sir?
Railroad contractor.
Length of your residency in Virgnia,

sir?
MR. BOGLE:
MR. LOWE:
MR. BOGLE:
MR. LOWE:
MR. BOGLE:
MR. LOWE:
MR. BOGLE:
MR. LOWE:

Eighteen years.
In Alexandria, sir?
Eighteen.
Do you own your own home?
I'm in the process of buying it.
Do you know the assessed value?
No.
That's all I have of this witness,

Your Honor.
THE COURT:

Thank you very much.

You are excused.

(Grand Juror excused.)
MR. LOWE:

Would you state your name, please, sir?

MR. DOVE:

Vernon T • Dove.

MR. LOWE:

Mr. Dove, would you give the Court

your address, please?
MR. DOVE:

711 South View Terrace.

MR. LOWE:

YOur age, sex, and race, please?
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MR. DOVE:

Fifty-seven, White, Male.

MR. LOWE:

Your family status?

MR. DOVE:

Married.

MR. LOWE:

Do you have children at home, sir?

MR. DOVE:

No.

MR. LOWE:

Your education, sir?

MR. DOVE:

High school.

MR. LOWE:

Your gross family income?

MR. KENNAHAN:
THE COURT:

Objection.

Sustained.

MR. LOWE:

Your occupation?

MR. DOVE:

Telephone Company, C & P of Washington.

MR. LOWE:

Is that in a supervisory capacity,

MR. DOVE:

Yes.

MR. LOWE:

How long, sir, have you been a

sir?

resident of the City of Alexandria?
MR. DOVE:

Since 1918.

MR. LOWE:

Do you own your own home, sir?

MR. DOVE:

No.

MR. KENNAHAN:
THE COURT:
MR. LOWE:

Objection.

Objection sustained.
Thank you.
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(Grand juror excused.)
MR. LOWE:

Would you state your name, please?

MR. KERBEL:

Daniel K. Kerbel, 23 West Glendale

Avenue.
MR. LOWE:

And your age, sex and race, Mr. Kerbel?

MR. KERBEL:
MR. LOWE:

Sixty-nine, White, male.
Your family status?

MR. KERBEL:
MR. LOWE:

Married.
Children?

MR. KERBEL:
MR. LOWE:

Two.
Education, sir?

MR. KERBEL:
MR. LOWE:

High school.
And your family gross income?

MR. KENNAHAN:
THE COURT:
MR. LOWE:

Sustained.
Your occupation, Mr. Kerbel?

MR. KERBEL:
MR. LOWE:

Objection.

Auctioneer-appraiser.
How long, Mr. Kerbel, have you been

a resident of the City of Alexandria?
MR. KERBEL:
MR. LOWE:

Forty years.
Do you own your own home, sir?

MR. KERBEL:
MR. KENNAHAN:

Buying it.
Objection.
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MR. LOWE:

Do you know the assessed value of that

home, sir?
MR. KERBEL:
THE COURT:

No, sir.
Thank you, Mr. Kerbel.

You are

excused.
(Grand juror excused.)
MR. LOWE:

Would you state your name, please?

MR. BATCHELOR:
MR. LOWE:

Your address?

MR. BATCHELOR:
MR. LOWE:

John L. Batchelor.

203 West Mason Avenue, Alexandria.

Would you state your age, sex, and

race, please?
MR. BATCHELOR:
MR. LOWE:

Family status?

MR. BATCHELOR:
MR. LOWE:

I object.

Your occupation?

MR. BATCHELOR:
MR. LOWE:

College.

Family gross income?

MR. BATCHELOR:
MR. LOWE:

Married, three sons.

Education, sir?

MR. BATCHELOR:
MR. LOWE:

Fifty-seven, male, caucasian.

Real estate, sir.

How long, sir, have you been a resident

of the City of Alexandria?
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MR. BATCHELOR:
MR. LOWE:

Do you own your own home, sir?

MR. BATCHELOR:
MR. LOWE:

All my life.

I am in the process of that.

Thank you, Mr. Batchelor.
(Grand juror excused.)

MR. LOWE:

Would you state your name, please?

MR. KNOX:

Thomas F. Knox.

MR. LOWE:

And your address?

MR. KNOX:

408 Lloyds Lane, Alexandria.

MR. LOWE:

Your age, sex, and race?

MR. KNOX:

Fifty-five, male, Caucasian.

MR. LOWE:

Family status?

MR. KNOX:

Married.

MR. LOWE:

Children, sir?

MR. KNOX:

Two children, neither at home.

MR. LOWE:

Education, sir?

MR. KNOX:

College.

MR. LOWE:

Gross family income?

MR. KNOX:

I object.

MR. KENNAHAN:
THE COURT:

Objection.

Sustained.

MR. LOWE:

Your occupation, sir?

MR. KNOX:

Retired from the Telephone Company
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and real estate salesman.
MR. LOWE:

Were you in a supervisory capacity

with the Telephone Company?
MR. KNOX:

I was.

MR. LOWE:

How long, sir, have you been a

resident of the City of Alexandria?
MR. KNOX:

Since '41.

MR. LOWE:

In the State of Virginia?

MR. KNOX:

'41, since '41.

MR. LOWE:

Do you own your own horne, sir?

MR. KENNAHAN:
MR. KNOX:
THE COURT:
MR. LOWE:

I object.

Objection.
Sustained.
Thank you, Mr. Knox.
(Grand juror excused.)

MR. LOWE:

Would you state your name?

MRS. DEVONALD:
MR. LOWE:

And your address?

MRS. DEVONALD:
MR. LOWE:

2430 Ridge Road Drive.

Your age, sex and race?

MRS. DEVONALD:
MR. LOWE:

Catharine Devonald.

Fifty-seven, female, and White.

Family status?

MRS. DEVONALD:

Widow, two children and two
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grandchildren living with me.
MR. LOWE: And your education?
MRS. DEVONALD:
MR. LOWE:

College.

Gross family income?

MRS. DEVONALD:

I object.

MR. KENNAHAN:

Objection.

THE COURT: Sustained.
MR. LOWE:

Your occupation?

MRS. DEVONALD:
MR. LOWE:

Housewife.

Are you not also on the Bank Board?

MRS. DEVONALD:

I serve on the Bank Board but other than

the gross fee which I would like to state currently is fifteen dollars
a month, and if you think we live on fifteen dollars a month, this is
it.

If you consider that employment, that's it.
MR. LOWE: Which bank is that?
MRS. DEVONALD:

People •s .Bank and Trust of Fairfax.

It •s

a small State bank.
MR. LOWE:

Thank you.

How long, ma•am, have you been a resident of the City of
Alexandria?
MRS. DEVONALD:
MR. LOWE:

Since 1 45.

In the State of Virginia?
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MRS. DEVONALD:
MR. LOWE:

1

42.

Do you own your own home?

MRS. DEVONALD: Yes.
MR. LOWE:

Do you know the assessed value?

MRS. DEVONALD:

I do not know.

MR. LOWE: Thank you.
THE COURT: Thank you, ma•am.

You are excused.
(Grand juror excused.)

MR. LOWE:

Would you state your name, please?

MR. LEVY:

Albert P. Levy, 1208 West Braddock Road,

Alexandria, Virginia, male.
MR. LOWE:

Age, sex, and race?

MR. LEVY:

Sixty.

MR. LOWE:

Sex and race?

MR. LEVY:

Male, Caucasian.

MR. LOWE:

Family status?

MR. LEVY:

One daughter, married.

MR. LOWE:

Education?

MR. LEVY:

College.

MR. LOWE:

Gross family income?

MR. KENNAHAN:
THE COURT:
MR. LOWE:

Objection.

Sustained.
Your occupation, sir?
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MR. LEVY:

Retired, Government.

MR. LOWE: What was the nature of your employment?
MR. LEVY:

Mechanical engineer, supervisory capacity.

MR. LOWE:

The length of time that you have resided in

Alexandria, sir?
I

MR. LEVY': Thirty-one years.
MR. LOWE: And in the State of Virginia?
MR. LEVY: Thirty-one years •.
MR. LOWE:

Do you own your own home, sir?

MR. KENNAHAN:
MR. LEVY:
THE COURT:
MR. LEVY:
THE COURT:

I object.

I won•t answer that.

r•m sorry. Did you object to answering it?
Yes.
All right, sir.

Mr. Levy, you are excused.

Objection sustained.
Thank you.
(Grand juror excused.)

MR. LOWE: Would you state your name, please?
MRS. HAMILTON: Virginia Hamilton.
MR. LOWE:

Mrs. Hamilton, would you state your address?

MRS. HAMILTON:

8 Groves Avenue, G-r-o-v-e-s;
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Groves.
MR. LOWE: 8 West Groves?
MRS. HAMILTON:

Groves, G-r-o-v-e-s, Groves

Avenue.
MR. LOWE:

Your age?

MRS. HAMILTON: Sixty-two.
MR. LOWE:

Sex?

MRS. HAMILTON:
MR. LOWE:

Female, White.

Family status?

MRS. HAMILTON: Housewife, no children.
MR. LOWE: And your education?
MRS. HAMILTON: High school and business.
MR. LOWE:

Did you complete business school?

MRS. HAMILTON:
MR. LOWE:

Yes.

Your family gross income?

MR. KENNAHAN:
MRS. HAMILTON:

Objection.
Objection.

THE COURT: Sustained.
MR. LOWE:

Your occupation?

MRS. HAMILTON:
MR. LOWE:

I am a housewife.

How long have you been a housewife,

ma•am?
MRS. HAMILTON: Well, I worked ten years. We
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were self-employed, my husband and I.
MR. LOWE:

You were self-employed for ten years?

MRS. HAMILTON:
MR. LOWE:

No.

He's retired.

I am sorry, ma•am.

I am having

trouble hearing you.
MRS. HAMILTON: We are retired.

I haven•t worked

for quite awhile.
MR. LOWE:

What did you do when you worked?

MRS. HAMILTON:
MR. LOWE:

I worked for J. C. Penney.

How long have you been a resident of the

City of Alexandria?
MRS. HAMILTON: Heavens.
MR. LOWE:

Do you own your own home?

MRS. HAMILTON:
MR. LOWE:

1922.

Yes.

Do you know the assessed value?

MRS. HAMILTON:

No.

MR. KENNAHAN: When you worked for J. C. Penney,
in what capacity was it?
MRS. HAMILTON:
MR. KENNAHAN:

I was a salesgirl.
Salesgirl.

MR. KENNAHAN: Thank you very much.
MRS. HAMILTON:

I worked for them after we sold

our business.
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(Grand juror excused.)
THE COURT:
MR. LOWE:
MR. DAVIS:
MR. LOWE:
MR. DAVIS:
MR. LOWE:
MR. DAVIS:
MR. LOWE:
MR. DAVIS:

All right, Mr. Lowe.
Would you state your name, please?
Elmer L. Davis.
And your address, Mr. Davis?
4 East Belefonte Avenue.
403, sir?
4 East Belefonte.
Number 4?
Yes.

MR. LOWE: And your age, sir?
MR. DAVIS:

Seventy-one.

MR. LOWE: And are you male Caucasian?
MR. DAVIS:
MR. LOWE:
MR. DAVIS:
MR. LOWE:
MR. DAVIS:

Male Caucasian.
State your family status.
Married with a married daughter.
How much education do you have, sir?
One and a half years of college.

MR. LOWE: And your gross family income?
MR. DAVIS:

I object.

MR. KENNAHAN:
THE COURT:
MR. LOWE:

Objection.

Sustained.
Your occupation?

92

Witness:

Witness:

Mr. Davis continued

Mr. Dwyer
103

MR. DAVIS:
MR. LOWE:

I am retired.
What was your occupation before you

retired, sir?
MR. DAVIS:

Retired chief, Southern Railway

Accounting Department, Washington, D. C••
MR. LOWE:

How long, sir, have you been a

resident of the City of Alexandria?
MR. DAVIS:
MR. LOWE:

Seventy-one years.
Do you own your own home, sir?

MR. KENNAHAN:

Objection.

THE COURT:

Objection sustained.

MR. LOWE:

No further questions.

THE COURT: Thank you, Mr. Davis.
{Grand juror excused.)
MR. LOWE:

Would you state your name, please,

sir?
MR. DWYER:
MR. LOWE:
MR. DWYER:
MR. LOWE:
MR. DWYER:
MR. LOWE:
MR. DWYER:

Richard J. Dwyer, Jr .•
Your address?
1615 North Frost Street.
And your age, sex, and race, sir?
Forty-seven, White, male.
Your family status?
Husband and father of eleven children.
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MR. LOWE:

Your education, sir?

MR. DWYER: Two years of college.
MR. LOWE: And your family gross income?
MR. KENNAHAN:

Objection.

MR. DWYER:

Objection.

THE COURT:

Sustained.

MR. LOWE:
MR. DWYER:

Your occupation, sir?
I manage a service operation,

plumbing and air conditioning.
MR. LOWE: All right, sir.

How long, sir, have

you been a resident of the City of Alexandria?
MR. DWYER:
MR. LOWE:

A lifetime.
Do you own your own home, sir?

MR. KENNAHAN:

Objection.

THE COURT:

Do you object?

MR. DWYER:

Yes.

THE COURT:

Sustained.

MR. LOWE:

No further questions.

THE COURT: Thank you.

You are excused.
{Grand juror excused.)

THE CLERK:

Marion Johnson, Cephas S. Burchell,

Graham B. Squires, Thomas J. Fannon, Oscar B. Ryder.
MR. RYDER: Would you change that B to P as in
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Paulo
THE CLERK:

David S. Haddock, Victor L. Summers,

Sidney Weil, C. B. Harris, Jr ••
THE COURT:

All right, Mr. Lowe.

MR. KENNAHAN:

Your Honor, just preliminarily, I would

like the Court to know that there is now in the box one of the
jurors, Mr. Weil, who specifically came to my office to indicate
that he wished to be recognized by the Court and make some statement
to the Court.

I transmit that.

THE COURT:

Thank you.

MR. LOWE: Would you state your name, please,
Mr. Johnson.
MR. JOHNSON:

We haven't been sworn in.

(Whereupon, the twelve grand jurors were sworn.)
MR. JOHNSON:
MR. LOWE:

Your address, Mr. Johnson?

MR. JOHNSON:
MR. LOWE:

I live at 1027 North Quaker Lane.

Your age, sex, and race, please?

MR. JOHNSON:
I

My name is Marion I. Johnson.

I am fifty-seven.

I am a male.

am Black.
MR. LOWE:

Family status, Mr. Johnson?

MR. JOHNSON:
MR. LOWE:

Married, have two children.

And your education, sir?
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MR. JOHNSON:
MR. LOWE:

College.

And your gross family income, sir?

MR. KENNAHAN:
MR. JOHNSON:
THE COURT:
MR. LOWE:

Objection.
I object.

Sustained.
Your occupation, sir·?

MR. JOHNSON:

Retired military man now working for

the Government.
MR. LOWE:

In what capacity do you work for the

Government?
MR. JOHNSON:

I work for the Atomic Energy

Commission in an executive position.
MR. LOWE:

And you were, in fact, a colonel in

the Army?
MR. JOHNSON:
MR. LOWE:

That•s right.

How long, sir, have you been a

resident of the City of Alexandria?
MR. JOHNSON: Since 1952.
MR. LOWE:

And the State of Virginia, sir?

MR. JOHNSON: The same thing.
MR. LOWE:

Do you own your own home, sir?

MR. JOHNSON:

I am buying.

MR. KENNAHAN:

Objection.
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MR. LOWE:

Do you know the assessed value of

that home, sir?
MR. JOHNSON:

No, I don't.

MR. LOWE: Thank you, sir.
THE COURT:

Colonel, thank you.

You may be

excused.
(Grand juror excused.}
MR. LOWE:

Would you state your name, please?

MR. BURCHELL:
MR. LOWE:

Cephas Burchell.

Mr. Burchell, would you state your

address?
MR. BURCHELL:

1612 North Howard Street,

Alexandria.
MR. LOWE:

And your age, sex, and race?

MR. BURCHELL:

My age is sixty-nine years old,

male.
MR. LOWE:

Caucasian race? You are a male of the

Caucasian race, sir?
MR. BURCHELL:
MR. LOWE:

Urn-hum.

Your family status?

MR. BURCHELL:

I have a wife and two children

and a stepdaughter.
MR. LOWE:

And your education, sir?
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MR. BURCHELL:
MR. LOWE:

And your gross family income, sir?

MR. KENNAHAN:
THE COURT:

Eighth grade.

Objection.

Objection sustained.

MR. BURCHELL:

I am retired.

MR. LOWE: What is your occupation, sir?
MR. BURCHELL:

I don't have any occupation.

MR. LOWE: What did you do before you retired,
sir?
MR. BURCHELL:

I was with Alexandria Dairy

thirty years.
MR. LOWE:

With Alexandria what, sir?

MR. BURCHELL:

Dairy.

MR. LOWE: Was that in an executive position?
MR. BURCHELL: Yes, sir.
MR. LOWE: Now, sir, how long have you been a resident
of the City of Alexandria?
MR. BURCHELL:

I came here in 1931.

MR. LOWE: And of the State of Virginia?
MR. BURCHELL:
MR. LOWE:

I am from the State of Virginia.

All right, sir.

home, sir?
MR. BURCHELL:

Yes, sir.
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MR. KENNAHAN:
MR. LOWE:

Objection.

Do you know the assessed value of

that home?
MR. BURCHELL:

Not offhand.

But I can tell you

when I got the tax bill.
MR. LOWE: Tell us approximately what it is, sir.
MR. KENNAHAN:
THE COURT:

Objection.

If you care to, sir.

MR. BURCHELL:
THE COURT:

I don't care.

All right, sir.

MR. BURCHELL:

You want to know how much taxes

I paid?
THE COURT:

No, sir.

MR. BURCHELL:

The assessed value.

I guess around between fifty

and sixty thousand dollars.
MR. LOWE:

All right, sir. That's all the

questions I have. Thank you, sir.
THE COURT: Thank you, Mr. Burchell.
(Grand Juror excused.)
MR. LOWE:

Would you state your name, please?

MR. SQUIRES:
MR. LOWE:

Graham Squires.

And your address?

MR. SQUIRES:

St. Stephens Road.
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MR. LOWE:

Your age, sex, and race, please?

MR. SQUIRES:
MR. LOWE:

Fifty-six, male, White.

Your family status?

MR. SQUIRES:
MR. LOWE:

Wife and son.

And your education, sir?

MR. SQUIRES:
MR. LOWE:

College.

And your gross family income, sir?

MR. KENNAHAN:
MR. SQUIRES:
THE COURT:
MR. LOWE:

Object.
Sustained.

Your occupation, sir?

MR. SQUIRES:
MR. LOWE:

Objection.

Motel business.

And that's a business that you own,

is it not, sir?
MR. SQUIRES:
MR. LOWE:

Yes.

All right, sir. Would you tell us the

length of time that you have resided in the City of
Alexandria?
MR. SQUIRES:
MR. LOWE:

And in the State of Virginia?

MR. SQUIRES:
MR. LOWE:

Since '58.

All mY life.

All right, sir.

home?
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MR. KENNAHAN:
MR. SQUIRES:
THE COURT:

Objection.
Object.

Sustained.

Thank you, Mr. Squires.
(Grand juror excused.)

MR. LOWE:

State your name, please, sir.

MR. FANNON:

Thomas J. Fannon, 3535 Trinity Drive,

age, forty-two, male, White, married, four children, ·college
And I've been a resident of

education, petroleum business.
Alexandria for forty-two years.
MR. LOWE:

That's the business that you do in

fact have an equity interest in?
MR. FANNON:
MR. LOWE:

No.
You are in a managerial position?

MR. FANNON:
MR. LOWE:

Right.
All right, sir.

I assume you refuse

to answer the gross family income?
MR. FANNON:
MR. LOWE:

Right.
You do own your own home?
Purchasing it.

MR. FANNON:
MR. LOWE:

Can you tell us the assessed value?
I don't know.

MR. FANNON:
MR. KENNAHAN:
THE COURT:

Objection.

Thank you, Mr. Fannon.
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(Grand juror excused.)
MR. LOWE:

State your name, please.

MR. RYDER:

Oscar P. Ryder.

MR. LOWE:

And your address?

MR. RYDER:
MR. LOWE:
MR. RYDER:

415 Wolfe Street.
And your age, sex, and race, please?
Forty-eight, White, Caucasian.

MR. LOWE: Family status?
MR. RYDER:
MR. LOWE:
MR. RYDER:
MR. LOWE:

Married, four children.
Your education, sir?
Three years of college.
And your gross family income?

MR. KENNAHAN:

Objection.

MR. RYDER:

I object to that, sir.

THE COURT:

Sustained.

MR. LOWE:
MR. RYDER:
MR. LOWE:

Your occupation, sir?
Stockbroker.
And length of residence in the City of

Alexandria?
MR. RYDER:
MR. LOWE:

Over six months.
How long have you resided in the

State of Virginia?
MR. RYDER:

Over six months.
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MR. LOWE:

How long, sir, have you resided in

the City of Alexandria?
MR. RYDER:
MR. LOWE:
THE COURT:

Over six months.
If Your Honor please
(Interposing)

Do you have real

objection, Mr. Ryder, to letting us know how long you have
been in Virginia?
MR. RYDER:

No, sir.

I don 1 t see any real

objection, But if the Bench orders me to answer, I will be
delighted to answer.

The qualification I think is six months.

And I think that is all that was necessary.
THE COURT: Technically that's right.
it's a fairly harmless question.

I think

But if you don•t want to

answer, you just indicate.
MR. RYDER:

I'd rather not unless I have to.

THE COURT: All right.
MR. LOWE:

Do you own your own home, sir?

MR. KENNAHAN:

Objection.

MR. RYDER:

Objection.

THE COURT:

Objection sustained.

MR. LOWE:

No further questions.

THE COURT: Thank you.

You are excused.
(Grand juror excused.}
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MR. LOWE:

Would you state your name?

MR. HADDOCK:
MR. LOWE:

David S. Haddock.

And your address, Mr. Haddock?

MR. HADDOCK:
MR. LOWE:

301 North Beauregard Street.

And your age, sir?

MR. HADDOCK:
MR. LOWE:

Sixty-seven.

You are a male Caucasian, sir?

MR. HADDOCK:
MR. LOWE:

I am.

Family status?

MR. HADDOCK:
MR. LOWE:

Wife and two children.

Would you tell the Court how much

education you have, please?
MR. HADDOCK:
MR. LOWE:

College.

And your gross family income?

MR. KENNAHAN:
MR. HADDOCK:
THE COURT:
MR. LOWE:

I object.
Do you object, sir? Sustained.

Your occupation, sir?

MR. HADDOCK:
MR. LOWE:

Objection.

Retired.

And your occupation before you

retired, sir?
MR. HADDOCK:

I worked for the A, B, &WTransit

Company.
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MR. LOWE: That was in the capacity of manager

for that company, was it not, sir?
MR. HADDOCK:

Yes.

MR. LOWE: How long, Mr. Haddock, have you
resided in the City of Alexandria?
MR. HADDOCK:
MR. LOWE:

Twenty-five years.

And in the State of Virginia?

MR. HADDOCK:
MR. LOWE:

Twenty-five.

All right, sir.

Do you own

you~

own

home, sir?
MR. KENNAHAN:

!.object.

MR. HADDOCK:

Objection.

THE COURT:

Objection sustained.

MR. LOWE: Thank you.
(Grand juror excused.)
MR. LOWE:

Would you state your name, sir?

MR. SUMMERS:
MR. LOWE:

And your address?

MR. SUMMERS:
MR. LOWE:

1117 Rhone Lane, Alexandria.

Your age, sex, and race?

MR. SUMMERS:
MR. LOWE:

Victor L. Summers.

Forty-four, White, male.

Your family status?

MR. SUMMERS:

Single.
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MR. LOWE:

Your education, sir?

MR. SUMMERS:
MR. LOWE:

College.

Your gross family income, sir?

MR. KENNAHAN:
MR. SUMMERS:
THE COURT:
MR. LOWE:

I object.
Sustained.

Your occupation, sir?

MR. SUMMERS:
MR. LOWE:

I object.

Head master of Ascension AcademY.

How long have you resided in

Alexandria, sir?
MR. SUMMERS:

About fifteen years.

MR. LOWE: And in the State of Virginia?
MR. SUMMERS:
MR. LOWE:

Do you own your own home, sir?

MR. KENNAHAN:
MR. SUMMERS:
MR. LOWE:

About fifteen years.

Objection.
I'm buying it.

Do you know the assessed value?

MR. SUMMERS:

No, sir.

MR. LOWE: That's all.
(Grand juror excused.)
MR. LOWE:

Would you state your name?

MR. WElL: Sidney Weil.
MR. LOWE:

And your address, Mr. Weil?
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MR. WElL:

4701 Kenmore Avenue.

MR. LOWE:

And your age, sex, and

MR. WElL:

Seventy-five, White.

MR. LOWE:

And male; is that correct?

MR. WElL:

I am a male it looks 1ike.

MR. LOWE:

Your family status?

MR. WElL:

Pardon me?

MR. LOWE:

Your family status?

MR. WElL:

I am married, two children.

MR. LOWE:

And how much education do you

MR. WElL:

Two years of high school.

MR. LOWE:

All right, sir.

race~

sir?

have~

sir?

And your gross

family income, sir?
MR. KENNAHAN:
MR. WElL:
THE COURT:

Objection.

Objection.
Sustained.

MR. LOWE:

Your occupation, Mr. Weil?

MR. WEll:

Retired postal employee.

MR. LOWE:

In what capacity did you work for the

Postal Department?
MR. WElL:

Assistant postmaster.

MR. LOWE:

How long, sir, have you been a
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resident of the City of Alexandria?
MR. WElL:

Seventy-five years.

MR. LOWE:

Do you own your own home, sir?

MR. KENNAHAN:
MR. WElL:

I'd like to answer that.

THE COURT:
MR. WElL:

Objection.

Go right ahead.
And that brings me to the question

I had intended at the beginning of the meeting to make a
talk on the question of this hearing.

But it has been

implied that all the-- practically everybody on this panel
are either college men, graduates of college, also real
estate men, also lawyers, bankers with lots of information
as to what their background is.
As far as my home is concerned, it's been implied
that we're all big real estate agents and real estate owners.
I don't own a home.

I have absolutely no property in the

City of Alexandria.

And that's to prove that this is more

of a panel that covers the system.
Incidently, I had intended making this statement
that at the end of what I was going to say, that I think this
is a travesty of justice.

It's trying to make a mockery of

our judiciary and our judicial system.

I think that had

additional questions been asked, it would have been an
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infringement on our constitutional rights and our civil
1i berties.
Thank you, Judge.
THE COURT: Thank you, Mr. Weil.

You are

excused.
MR. LOWE:

Your Honor, I would have a few more

questions of Mr. Weil if there is no objection.
THE COURT:

Pertaining to the questions that

you asked?
MR. LOWE:

Yes, sir.

r•ve asked, first of all, do you own your own
home.

Was the answer no?
MR. WElL:

I said no.

MR. LOWE:

Now, I ask you if you would take a

look at this list, please.
MR. KENNAHAN:

Objection, Your Honor.

That•s

not in the Interrogatories.
MR. LOWE:
THE COURT:

If Your Honor please, Mr. Weil has
(Interposing)

I have limited the

questions to fourteen Interrogatories which were submitted
here this morning, and I have sustained the objection to
some of those.
MR. LOWE:

If Your Honor please, I would like to
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proffer to the Court that Mr. Weil, were he allowed to look
at this document, would as he has suggested in his statement
know most of the people on this document and would be in a
position as a long-time resident of the City of Alexandria to
state for this Court as he has stated for this Court in his
statement that this group is not a representative cross
section of the composition of the City of Alexandria.
MR. KENNAHAN:
THE COURT:

Objection to such a proffer.

The objection is sustained.

Mr. Weil, thank you very much.
I might say that I know many of the grand jurors,
and r•m sorry they are not all here.
imposition.

I think this is an

Frankly, it•s an imposition on me, too, because

frankly I am supposed to be on vacation.

So, you are not

the only ones who are suffering by coming down here.
All right, Mr. Lowe.
{Grand jury excused.)
MR. LOWE:
MR. HARRIS:
MR. LOWE:
MR. HARRIS:

State your name, please.
C. B. Harris, Jr.
Your address, Mr. Harris?
956 North Paxton Street.

/

MR. LOWE:
MR. HARRIS:

Age, sex, and race, please?
Forty-one, White Caucasian -- I mean
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White male.
MR. LOWE:

Your family status?

MR. HARRIS:
MR. LOWE:

Married, one child.
Your education, sir?

MR. HARRIS:
MR. LOWE:

College.
Your gross family income, sir?

MR. KENNAHAN:
MR. HARRIS:
THE COURT:
MR. LOWE:

I'd rather not answer.
Sustained.
Your occupation?

MR. HARRIS:
MR. LOWE:

Objection.

Plumbing and heating contractor.
All right, sir. And how long, sir,

have you lived in the City of Alexandria?
MR. HARRIS:
MR. LOWE:

1935.
And in the State of Virginia?

MR. HARRIS:
MR. LOWE:

Same.
Do you own your own home, sir?

MR. KENNAHAN:
MR. HARRIS:
THE COURT:
MR. LOWE:

Objection.
Buying.

Purchasing it.
Do you know the assessed value of the

home?
MR. HARRIS:

No, I don't.
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MR. LOWE:

That's all.

THE COURT: Thank you, Mr. Harris.

You are

excused.
Gentlemen, that is all of the grand jury. There
were fifteen -MR. JONES:

(Interposing)

Your Honor, I believe

Mr. Norman Schrott is in the courtroom and has not been
called.
THE COURT: All right. Would you come forward,
please, sir?
(Whereupon, the grand juror was sworn.)
THE COURT:

All right, sir.

MR. JONES:

First, your name, address, and the

ward in which you live.
MR. SCHROTT:

Norman Schrott, 696 Janney•s

Lane, Alexandria, Virginia, Seventh Ward.
MR. JONES:
MR. SCHROTT:
MR. JONES:

And your age?
Forty-six.
And you are a male member of the

Caucasian race; is that correct?
MR. SCHROTT:
MR. JONES:

Yes.
And what is your family status, Mr.

Schrott?
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MR. SCHROTT: Married.
MR. JONES:

Do you have children?

MR. SCHROTT:
MR. JONES:

Yes.
Your education?

MR. SCHROTT:
MR. JONES:

College.
Do you object to answering a question

as to your family gross income?
MR. SCHROTT:

Yes, I do.

MR. KENNAHAN:

I object to the question.

THE COURT:

Sustained.

MR. JONES:

Right.

What is your occupation, Mr. Schrott?
MR. SCHROTT: Stockbroker.
MR. JONES:

Do you have any secondary occupation?

MR. SCHROTT: No.
MR. JONES:

How long have you resided in

Virginia?
MR. SCHROTT:
MR. JONES:

All mY life.
And during that time, where have you

resided?
MR. SCHROTT:
MR. JONES:

Principally in Alexandria.
And you've been in Alexandria

continuously for how long?
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MR. SCHROTT:
MR. JONES:

Almost forty-six years.
Do you own your own home?

MR. KENNAHAN:
MR. SCHROTT:
MR. JONES:

I object.
I'm purchasing it.

Yes~

sir.

Do you happen to know the assessed value of your
home?
MR. KENNAHAN:
MR. SCHROTT:
MR. JONES:

Objection.
No~

I don•t.

Thank you.

THE COURT: Mr. Schrott, thank you.

You are

excused.
{Grand juror excused.}
THE COURT:
who have not appeared.

Gentlemen, that leaves twelve jurors

We can take a recess at this time

for lunch and have their whereabouts checked out.

Would

that be your wish?
MR. JONES:

Yes, sir.

I think everyone will

concur in that, Your Honor.
THE COURT: All right.

Suppose we recess until

one-thirty.
(Whereupon, at 12:36 p.m., the hearing
was recessed, to reconvene at 1:30 p.m.}
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AFTERNOON SESSION
(Whereupon, one grand juror was sworn.)
MR. JONES:

Please state your name and address

and ward in which you live, Mr. Cockrell.
MR. COCKRELL:
Cockrell Avenue, Alexandria.
MR. JONES:

Norman Vernon Cockrell, 29
What was the other?

The ward.

MR. COCKRELL: The ward, Eighth.
MR. JONES:

And your age?

MR. COCKRELL:
MR. JONES:

Fifty-two.

And you are a male of the White race;

is that correct?
MR. COCKRELL:
MR. JONES:

Are you married?

MR. COCKRELL:
MR. JONES:

Right.

I am married, one child.

One child.

How far did you go in your education, elementary,
high school or college?
MR. COCKRELL:
MR. JONES:

Four years of high school.

Do you object to answering a

question as to your family gross income?
MR. COCKRELL:

Yes, I do.

MR. KENNAHAN: Objection to the question.
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THE COURT:

All right, sir.

Objection sustained.

MR. JONES:

What is your occupation, Jr.

Cockrell?
MR. COCKRELL:
MR. JONES:

And you operate a hardware store?

MR. COCKRELL:
MR. JONES:

Merchant and developer.

Hardware store.

And then you are a developer of a

real estate development?
MR. COCKRELL:
MR. JONES:

A development.

That is a rental project, is it

not?
MR. COCKRELL:
MR. JONES:

Yes, it is.

How long have you resided in the

State of Virginia?
MR. COCKRELL:
MR. JONES:

How long in the City of Alexandria?

MR. COCKRELL:
MR. JONES:

Fifty-two years.

Fifty-two.

Do you own your own home?

MR. COCKRELL:

Yes.

MR. KENNAHAN:

Objection.

MR. JONES:

Do you know the assessed value of your

home?
MR. KENNAHAN:

Objection.

116

127

THE COURT:

Objection overruled.

Inasmuch as

it is a matter of public record, do you have any objection
to answering it?
MR. COCKRELL:

I was going to say it•s public

record.
MR. JONES:

I was going to say inasmuch as it

is a matter of public record, do you have any objection to
answering it? Do you know, sir?
MR. COCKRELL:

I don•t really know to tell you

the honest truth, sir.
MR. JONES:

Thank you.

That•s all, Your Honor.
THE COURT:

Mr. Cockrell, you are excused.

Thank you very much.
(Grand juror excused.)
MR. JONES:

And now at this time the defense

would call Mr. Crabill from the City Planning Office.
Whereupon,
ROBERT L. CRABILL
was called as a witness on behalf of the petitioners, and
after having been previously duly sworn, was examined and
testified as follows:
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DIRECT EXAMINATION

BY MR. LOWE:
Q

Would you state your name, please, sir?

A

Jack A. Sullivan.

Q

By whom are you employed?

A

Alvin

Q

Are you deputy clerk of the Corporation Court?

A

I am deputy clerk.

Q

All right, sir.

w.

Frinks, Clerk of the Court.

In that capacity, do you have

possession of the records of the clerk of the Corut?
A

Yes, sir.

Q

I ask you to take a look at these if you will,

please.
A

Yes, sir.

Q

Can you identify these for the Court, please?

A

These are the lists of the grand jury for 1971

and 1972, 1970 and 1971, 1969-1970, 1968 to '69, 1967-1968.
Q

Are these the original copies of these records?

A

These are all the original copies, yes, sir.
MR. LOWE:

If Your Honor please, at this point

I would move the list of grand jurors for the last five
years in evidence.
MR. KENNAHAN:

No objection.
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MR. LOWE:

That's all I have of Mr. Sullivan.

THE COURT:

This will be received in evidence as

Petitioners' Exhibits 2 through 6 and permission to photocopy them for the original will be granted.

MR. LOWE:

Thank you, Your Honor.
(The grand jury lists previously
referred to were marked
Petitioners• Exhibits 2 through
6 for identification and
received in evidence.)

THE COURT:

Now, Judge Backus, will you return to

the stand, please?
Whereupon,
THE HONORABLE FRANKLIN P. BACKUS
resumed the stand, having been previously sworn, was further
examined and testified as follows:
DIRECT EXAMINATION (resumed)
BY MR. LOWE:

Q

Now, if Your Honor please, could you tell the

Court who selected the grand jurors whose names appear on
that list?
(Handing to witness.)
THE COURT:

For the record, which list are you
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showing Judge Backus, Mr. Lowe?
MR. LOWE:

Excuse me, Your Honor.

THE CLERK:
MR. LOWE:

(Interposing)

This is--

Exhibit No. 2.

No. 2 which is the 1971 grand jury

list.
A.

Well, I can answer that question two ways.

Of

course, I by the Statute am required in June, July and
August to furnish the clerk with sixty names selected by me.
This is the list that I made up dated August 6, 1971,
delivered to the clerk and signed it.

There may be some of

the names on here Judge Wright or Judge Giamrnittorio at my
request may have suggested.

But as far as selection is

concerned, it's my selection.
BY MR. LOWE:

Q

All right, sir.
Now, the next question I have is where did you

obtain the names from which the list was selected?
A

Well, can I answer that in my own way?

Q

Yes, sir.

A

It might take a moment.

Well, as I said before,

the statute requires the Judge in the month of June, July,
August to select sixty persons of honesty, intelligence, and
good demeanor to serve as the grand jury panel for the
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year.

And I have the right in my opinion to select them

out of the whole populace of the City of Alexandria from
wards.
Now, this particular list, the 1970-71 list
was in my opinion people of honesty, intelligence and good
demeanor.

So, as I have done in the past, I simply take

the current list and add to it or delete from it as circumstances may require.
You take the 1971 list.

I know of at least

five people on this list that can't be on next year's list
because they've had heart attacks or they've moved from
the City or they are deceased.
I don't know whether that answers the question
or not.

Q

Yes, sir.
Is this substantially, except for changes

required by circumstances such as youve.mentioned, the
same list that was used last year or the previous year?
A

Well, it is substantially so.

But as far as

selection is concerned, of course, can I answer that in my
own way?

Q

Yes, sir.

A

Well, the people of Alexandria obviously are made
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up of men and women.

And they obviously are made up of

White people and Black people.

And they are obviously

made up of Jews and Christians.
And I think you will find from this list that
the list is composed of men and women, Black and White
people, Jews and Christians, Catholics and Protestants.
That's the way the list is made.
Now, substantially the list is the same.

I know

of no statute at least that requires the Judge every year
to make a new list of sixty people.
petit jury.

Now, there is on a

You can't repeat on a petit jury.

But I know

of no reason that if you have sixty people of honesty,
intelligence and good demeanor that you can't continue to
use them because you only use about thirty of the sixty
every year anyhow.
Q

Now, if Your Honor examines the five years' lists

that are before the Court, has this been the mechanism which
the Court has used over the course of the last five years
in updating its grand jury list each year?
A

Well, that's the way I've done it, yes.

Q

Has it, in fact, been the mechanism that you

have used since you have been responsible for making the
list?
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A

Yes, I have.

Q

And that goes back to about 1962; is that correct?

A

Well, whenever Judge Woolls retired, whenever

that is.

Q

Isn't that substantially the same mechanism that

Judge Woolls used?
MR. KENNAHAN:

Your Honor, I am going to object.

The Judge has before him certain lists and to go back ten
years prior is certainly objectionable.
THE COURT:

Objection sustained.

BY MR. LOWE:

Q

Judge Backus, did you personally select the lists

since you have been Senior Judge?
A

Correct.

Q

Have you used for that entire period the same

saection mechanism or the same means of selection?
A

Well, it all depends on what you mean by "means

of selection."

Now, that's the way I have done it.

But,

you know, you get a person's name from many, many sources.
You've got to -- I would say you've got to determine whether
the person is honest, intelligent, and of good demeanor.Well,
you might do that because you know that yourself. You might
do that by asking people that know him and other ways. But
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that's the way I did it.

Q

Yes, Sir.

A

I selected the list and this is it.

Q

What guidelines did you use in 1971 in selecting

the list of grand jurors?
A

The Statute, Virginia Statute and what I

considered to be the, well -- I know you don't like me to
use the cross section, but I guess that's as good as any;
men, women, Blacks, Whites, Jews, Christians, Protestants
and Catholics.

Q

All right, sir.
In making your determination of the names to be

placed on the list, did you make any specific effort to
familiarize yourself with what ethnic, age and so forth
groups
A

(Interposing)

What do you mean by ethnic and

age and so forth?
MR. KENNAHAN:

Your Honor, I object first of all

to the question because there is nothing in the Statute
that requires the Judges of the Corporation Court to break
down their list in terms of ethnic groups or other groups.
So, I object to the question.
MR. JONES:

Yes, there is a point of law.
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I address myself to that for just a moment?
THE COURT:

Well, counsel who is doing the

examining will have to address himself to that.
MR. LOWE:

Mr. Lowe.

Your Honor, the mechanism by which

and the guidelines which Judge Backus has used in determining whether this is a cross section of the community are
the factors.

They are the prime issue in this motion.

And

no one is in a better position to inform the Court of the
actual occurrence.
We have made an effort in our first forty-nine,
fifty witnesses to establish a statistical basis to evaluate
the outcome of Judge Backus's selection.

But testimony from

Judge Backus is certainly the most direct, the best.way for
this court to get at the mechanism that was used and the
guidelines that were used in selecting this grand jury.
THE COURT:

Well, Judge Backus has said that he

has followed to the best of his ability the Virginia Statute
that he has in attempting to get a cross section of the
community including Whites, Blacks, males, females, Christians, Jews, Protestants and Catholics.

Now, would you

repeat your question, please, from that point?
MR. LOWE:

Yes, sir.

bit, I may avoid the objection.
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THE COURT:

All right, sir.

BY MR. LOWE:
Q

What other guidelines than those you have

already listed did you use in selecting the names which appear
on the 1971 grand jury list?
A

Well, I tried the best I cotitl to keep these

classifications in certain proportions.
is depending.

And a lot of that

Now, do you want my opinion?

Q

Yes, sir.

A

Well, I know there are more White people in

Alexandria than there are Black people.

And I know that

there are more Protestants than Catholics.
Christians than Jews.
know.

There are more

Now, the exact proportion, I don't

And I don't -- I haven't tried to bring it down to

any mathematical formula.

And what I want to have is a

representative grand jury.
Q

Yes, sir.

A

And what I want, so the clerk picks the grand

jury from this list.

Now, the clerk has got enough of the

classifications that I have given, so out of every five
people that he selects for the grand jury, you can have one
or more people from each of these classifications.
that's what

I

had in mind with the sixty people.
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Q

In making this selection, did you at any time

make any effort to determine or allocate in the selection
among the following population groups?

First of all, by

age.
A

Can we take them one at a time?

Q

Yes, sir.
MR. KENNAHAN:

I object to the question before

the witness answers it because that would require the
Judges of the Corporation Court to superadd to the statutes
which the legislature has prescribed as the qualifying
tests.
THE COURT:
it.

I will permit Judge Backus to answer

But my permitting him to answer it doesn't mean he is

required to do this.
Go ahead.
A

Age has not entered into my thoughts about

whether a person is honest, intelligent, of good demeanor,
and I have not considered age for the list of sixty people.
BY MR. LOWE:

Q

Now, Your Honor indicated that Your Honor did

consider sex; is that correct?
A

Correct.

Q

Now, did Your Honor consider home ownership?
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A

I did not.

Q

Did Your Honor consider length of residence in

the City?
A

I did not.

Q

Did Your Honor consider income of the

individuals on the list?
A

Income of the individuals on the list was not

considered for the same reason.

Q

Did Your Honor consider the occupation of the

individuals selected?
pains isn't

Well, I think I probably took the

A

a good word; I took the effort to determine what the people
were -- what their occupations were.

And I think I did that

to determine whether or not they are of good demeanor, really.

But I didn't say so many firemen, so many bus drivers,

so many stockbrokers, or something like that.

If I thought

they would be a good person to be on the grand jury, I did
not classify them by occupation.

Q

Yes, sir.
Did Your Honor classify the members of the grand

jury by race?
MR. KENNAHAN:

Your Honor, again I'm going to

object to this line of questioning because
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in the qualifying statute with respect to grand jurors which
would require the Court to consider or to ignore such things.
THE COURT:

I understand.

Objection is overrul-

ed, however.
A

Well, you take the Third Ward, for example.

If

you are going to get a cross section of the community from
the Third Ward, necessarily you have to put people down there
that live in the Ward.

The statute requires them to be

residents of the ward.

The same for the Fifth Ward, Sixth

Ward, Seventh Ward, and so on.
Well, it just happens that in the Third Ward, a
lot of Black people live in the Third Ward whereas they
probably don't in the Eighth Ward.

So, in trying to balance

the thing off, there would be more Black people from the
Third Ward than there would from the Eighth.

Now, I don't

know whether that's the question or not.
BY MR. LOWE:

Q

The question that I had, Your Honor, was did you

intentionally attempt to obtain approximately fifteen percent
of the grand jury as members of the Negro race to reflect
the fact that about fifteen percent of the City of Alexandria
is of the Negro race?
MR. KENNAHAN:

Your Honor, I object for the

reasons previously stated and for the further reason that
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there is no case that requires the Judges of this Court to
have some kind of proportional representation of all the
groups involved.

There is no case that says we must have a

mirror reflection of our community in the grand jurors.
THE COURT:
A

I understand.

Objection is overruled.

Well, I don't believe, Mr. Lowe, that I

to do it mathematically.

tried

Now, it just happens that if the

Black people in Alexandria are fifteen percent, fifteen
percent of sixty is nine and there are I
people on this.

I

think nine Black

think you and I were discussing it the

other day or somebody was discussing it with me.

I

would

say that is happenstance.
BY MR. LOWE:

Q

Now, did Your Honor make any attempt to obtain

a cross section of the community in the area of social
standing?
A

Well, I don't know what social standing is.

Maybe you can tell me what you are talking about.

Q

Yes, sir.

By that I mean participation in civic,

social, fraternal, civic affairs, in other words, social
prominence in the community.
A

No effort was made to select people because of

their social prominence to the list.
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Q

All right, sir.
Do you know most or all of the people on the

1971 list, either personally or by reputation?
A

Yes.

Q

In making your selection, did you limit the

selection to persons whom you know personally or by
reputation and whom you believe to do a good job?
A

Yes.

Q

All right, sir.

Did you feel that the Statute

required you to do that?
A

Well, I think the Statute requires me to put

people on there for their honesty and intelligence.

And I

have got to know whether they are honest, and I've got to
know whether they are intelligent.

And I do that by either

knowing them personally or by inquiry.
Q

Did any of the persons who are on this list

volunteer to serve on the list?
A

No, sir.

Most of them

Q

(Interposing)

Did you

A

(Interposing)

Well, the answer is no.

Q

Did you, prior to selecting the persons, make

an effort to ascertain whether or not they would be willing
to serve if selected?
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A

In the majority of cases, if I selected them,

I telephoned them or visited them or saw them and said,
11

Do you have any objection to being on the grand jury

panel? .. or something to that effect.

I don't know offhand

who said no to my inquiry.

Q

You have appointed substantially the same

persons each year to the list?
A

Correct.

Q

Now, in your opinion, does this list represent

a cross section of the people of the City of Alexandria as
measured by age, sex, home ownership -- let's take them one
at a time.
A

By age.
Well, take age, for example.

old anybody on the list is.

I don't know how

I don't know whether that

answered the question.

Q

Do you know most of the people on the list

personally?

A

Yes.

Q

Now, you are familiar with a large number of

people in the City of Alexandria, are you not, sir?
A

I'd say that's a fair statement.

Q

All right, sir.

I

Now, given that familiarity and your knowledge
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of those individuals, would it be your opinion that those
individuals represent a cross section of the Alexandria
community on the basis of age?
A

No.

Q

Given the fact that there are approximately

seven out of sixty of the grand jury who are women, would
it be your opinion that the grand jury represents a cross
section of the City of Alexandria on the basis of sex?
MR. KENNAHAN:

Your Honor, I object to that

question because there is no sexual prerequisite for
selection on the grand jury.

And the question, therefore,

becomes totally impermissible because it requires of the
Judge a standard which the legislature does not require.
THE COURT:

Mr. Lowe, if seven persons out of

sixty were women, then obviously you can tell what proportion of women Judge Backus selected.

Now, I assume that you

think there are more than that percentage of women, White
women, Black women in Alexandria; is that correct?
MR. LOWE:
THE COURT:
here.

I guess about fifty-one percent.
Well, you have census figures in

What do they show?
MR. KENNAHAN:

It's between fifty-one and fifty-

two, Your Honor.
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THE COURT:

Well, isn't whether the number of

women Judge Backus selected then a matter of argument as to
whether he selected a cross section?
MR. LOWE:

Your honor, I would feel that if I

had asked this question of any other witness, that it would
be an improper question.

But in light of the fact that

Judge Backus has done the selecting, I think his opinion is
so much a matter of fact in this case that it becomes a
proper question.
THE COURT:

Well, again I'll let Judge Backus

answer the question.
I think, Mr. Kennahan, you are afraid, sir, that
every time I let somebody answer a question I am deciding
the case against you.

I will not decide this case until

all the evidence is in and argument is over.
Go ahead, sir.
A

Well, if you are .asking me whether the percen-

tage of women in Alexandria is more than what -- seven percent of sixty is 4.2 tenths.

I'd say the proportion of wo-

men in relation to men is more than four and twotenths percent.
BY MR. LOWE:
Q

In making this selection, does this list

represent a cross section of the people of the City of
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Alexandria when measured by indicia of home ownership?
MR. KENNAHAN:

Your Honor, I am going to object

for the same reasons previously indicated.

It's a standard

which the legislature itself has not imposed and is therefore an improper question.
THE COURT:

Judge Backus has indicated he did

not consider home ownership whatsoever in making up this
list, Mr. Lowe.
MR. LOWE:

Yes, sir.

I recognize he said that.

But I'm asking him at this point whether in his opinion
with his knowledge of the cross section of the community,
the list which has been prepared does in fact represent a
cross section.
THE COURT:

Well, you might ask him first his

familiarity with those sixty persons on the list as to
whether they are home owners or non-home owners.
BY MR. LOWE:
Q

Can Your Honor tell the Court approximately how

many of the people on the list are in fact home owners?
A

Well, this is a pure guess.

But just running

down the list, I would think I could safely say that twelve
of them are not home owners just because I happen to know
they live in apartments or something.
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Q

Would it be your opinion that the balance of

them are home owners or the majority of the balance of them?
A

Well, most of the balance.

Q

Does this list represent a cross section of the

people of the City of Alexandria that are measured by the
indicia of income?
MR. KENNAHAN:

Your Honor, for the reasons

previously stated, the Commonwealth offers the same
objections it has to questions of this kind because of
criteria that go beyond the legislative requirements.
THE COURT:

The objection is noted.

Ask Judge Backus first if he knows the income of
any of the sixty persons.
BY MR. LOWE:
Q

Is Your Honor familiar generally with the income

of these sixty people?
A

I am generally unfamiliar with the income of the

sixty people.

I know some of them have got more than others,

if that's what you are asking me, just because of the
automobiles they drive and places they live.
have any idea of their income.
Q

But I don't

I would have no reason to.

Is Your Honor familiar with the general status

from the standpoint of ownership of homes, automobiles and
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so forth?
A

I am unfamiliar with the status of the members

of this list as to ownership of automobiles, home, and what
was the other question?
Q

Stocks, bonds and so forth.

A

Sir?

Q

General economic well-being.

A

I am unfamiliar.

Q

All right.

A

Now, I could make a comparison I suppose.

But

it's a pure, not guess but calculated guess I suppose.
Q

What would your calculated guess be, sir?

A

That some people have more money than other

people.
MR. KENNAHAN:

Objection.

It's entirely

speculative.
THE COURT:

Objection overruled.

Judge Backus

said that his calculated guess was that some of these
persons had more money than others.
BY MR. LOWE:
Q

Does this list represent a cross section of the

people of the City of Alexandria as measured by the
occupations of which these people are engaged?
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A

I would say yes.

Q

Does this list represent a cross section of the

people of Alexandria as measured by the indicia of education?
A

Well -MR. KENNAHAN:

(Interposing)

Judge Sinclair,

before this witness attempts to answer that question, there
certainly is a requirement of a preliminary question as to
whether the witness knows who is college, who is high
school, who is elementary school, or who is uneducated.
THE COURT:

Mr. Lowe may rephrase the question.

BY MR. LOWE:
Q

Is Your Honor familiar generally with the

educational accomplishments of the members of the list?
A

I'd have to answer that the same way as I did

about the economic position.

I'm sure some of them are

college graduates, and I'm sure some of them are not, and
there are some in between.
Q

All right, sir.

Is Your Honor familiar with the

race of the members of the list?
A

Yes.

Q

And does this list represent a cross section of

the people of the City of Alexandria as compiled by race?
A

I would say so.
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Q

Is Your Honor familiar with the social standing,

the standing in the community of the mempers of this list?
A

Well, my answer to that is I don't know what

you mean by social standing.

Q

All right.

For example, their participation in

civic, social, fraternal, political affairs, or in other
words their general social prominence in the community.
MR. KENNAHAN:

Judge Sinclair, that question

has been previously answered.
THE COURT: Judge Backus said he did not
consider the social standing of the persons in the community
when he selected them.
MR. LOWE:

Your Honor, I believe the question

at this point is was he familiar with their social standing
in the community as opposed to did he consider it when he
selected them.
THE COURT:
MR. LOWE:

All right.
I think it's substantially a different

question.
THE COURT:
A

All right.

Well, I suppose, Mr. Lowe, that I could take
t

this list and go down it and practically tell you what
everybody does if that's what you're driving at.

1~
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the relative success is in their particular line of endeavor,
I don't know.
BY MR. LOWE:
Q

All right, sir.

A

Or whether they

well,

I

don't want to be

facetious, but whether or not they are on somebody's social
list or something, if that's what you are driving at, I
would have no idea.
Q

All right.
In looking at this list, would there be at least

five people on this list who have incomes in excess of
$40,000 a year?

MR. KENNAHAN:
under the Statute.

Objection.

It's not a criteria

And furthermore, there is no ground work

laid as to whether this witness knows about the income of
any of the people.
THE COURT:

If Judge Backus knows, you may an-

swer it.
A

I

don't know.

But

I

can make a pretty good guess.

BY MR. LOWE:
Q

What would that be?

A

I don't know.

Q

If Your Honor is in a position to make an
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educated guess
MR. KENNAHAN:

(Interposing)

The Commonwealth

objects to guesses.
BY MR. LOWE:
Q

The individuals who served on the special grand

juries during the course of the back year, were they selecI

ted from the grand jury venire panel?
A

You mean were the special grand jurors for 1971-

Q

(Interposing) Yes sir.

A

(Continuing) -- selected from this list?

Q

Yes, sir.

A

Yes.

Q

Would that be true too from the last few years?

A

I would say so.

But not by me.

Now, there have been some other special grand
juries, Mr. Lowe.

And I don't know when they were, whether

it was in the last five years or not.

But at one time we

had an organization in Alexandria called Crash, C-R-A-S-h.
And that was a committee, a committee to rid Alexandria of
slum housing.

Maybe you are familiar with that.

And there is a provision in the Statute that you
can have a grand jury of a certain number of people petitioned in court to have a special grand jury.
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particular cases,
el.

But

did not use the regular grand jury pan-

I

made up a special grand jury list and furnished

I

it to the clerk.
Q

That has not been done in the last year, has it?

A

I

don't know.

MR. LOWE:
questions

I

Thank you, sir.

That's all the

have.
THE COURT:

Cross examination.

CROSS EXAMINATION
BY MR. KENNAHAN :
Q

Judge Backus, in connection with the list of

August 6, 1971, in preparing that list, would you tell us
whether youcollected sixty citizens from the City of
Alexandria to prepare that list?
A

You say did I select sixty to prepare the list

or did I select sixty from the City of Alexandria?
Q

Did you put on the list sixty citizens of the

City of Alexandria?
A

Correct.

Q

And, sir, looking at these lists over the

several years that are in question, specifically the list
dated August 6, '71, July 23, '70, July 28, 1969, June 28,
1968, and July 3, 1967, did you in each of those instances
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prepare the lists in the number of sixty from the citizens
of Alexandria?
A

Well, let's say I attempted to.

Now, we had one

grand jury·that I had to quash the indictments because one
of the grand jurors had moved out of the City at the time
he served unbeknownst to me.
jury when I selected the list.

I think he was on the grand
And he moved out, was not

a resident when he was served -- or when he served.

I don't

remember when that was.

Q

When you prepared the list, would you tell us

what you looked for in the way of a minimum age?
A

Twenty-one years.

The Statute says they have

got to be twenty-one.:

Q

Twenty-one years and upward; isn't that correct?

A

I think that's what the Statute says, twenty-one

years and upward, I think.

Q

And that you chose them in compliance with the

Statute for honesty, intelligence and good demeanor?
A

Yes, sir.

Q

In making your choices, did you at the same time

determine whether they were suitable in all respects for
grand jury service?
A

Yes, sir.
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Q

Now, Judge, how many wards are there in the

City of Alexandria?
A

Eight.

Q

In preparing all of these lists, did you prepare

them on a ward basis?
A

I prepared them on a ward basis.

Q

With respect to the most recent one, the list

dated July 6, 1971, are all of the wards of the City
represented on that list?
A

They are.

Q

On the preceding year, are all of the wards of

the City represented on the list?
MR. LOWE:

Your Honor, the defense is perfectly

willing to stipulate that Judge Backus has made every
effort to get the proper wards and people from the proper
wards on the grand jury.

We are not contesting that.

are not basically contesting the

~act

juror was a proper grand juror.

We have offered to

We

that each individual

stipulate in the past to this and we offer again.
MR. KENNAHAN:

The Commonwealth would prefer to

proceed with its examination, sir.
BY MR. KENNAHAN:
Q

Your Honor would answer it.
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A

The answer is yes.

Q

And with respect to the list of August 6, 1971,

directing your attention to the First Ward, how many citizens from that Ward did you choose?
A

Seven.

Q

Second Ward?

A

Eight.

Q

Third Ward?

A

Nine.

Q

Fourth Ward?

A

Seven.

Q

Fifth Ward?

A

Nine.

Q

Sixth Ward?

A

Five.

Q

Seventh Ward?

A

Nine.

Q

Eighth Ward?

A

Six.

Q

All right.

preceding year?

Would you take the list for the

Is that also drawn up on the basis of

wards, sir?
A

Correct.
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Q And are all of the eight wards of the City represented?
A Yes.
Q And was that the total number of wards we had in the City that

year?
A Yes.

Q Directing your attention to Ward One for the empaneled list
of July 23, 1970, how many citizens from Ward One appear on the list?
A Ten.
Q

Second Ward?

A Eleven.
Q Third Ward?

A Five.
Q

Fourth Ward?

A Eight.
Q

Fifth Ward?

A Eleven.
Q

Sixth Ward?

A Five.
Q

Seventh Ward?

A Five.
Q

Eighth ward?
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A

Five.

Q

Directing Your Honor's attention to the list of, date of

July 28, 1969, is that made upon the basis of the wards of this City?
A

Correct.

Q

How many wards did we have in the City at that time?

A

Eight.

Q

How many are on the list?

A

Eight.

Q

Wou 1d you te 11 us the number of people from Ward One?

A

Eleven.

Q

Ward Two?

A

Eleven.

Q

Ward Three?

A

Five.

Q

Ward Four?

A

Seven.

Q

Ward Five?

A

Eleven.

Q
A

Ward Six?
Five.
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Q

Ward Seven?

A

Five.

Q

Ward Eight?

A

Five.

Q

Directing your attention, sir, to the list of grand

jurors dated June 28, 1968, is that made up on the basis of wards of
the City?
A

Yes, sir.

Q

How many wards did we have at that time?

A

Eight.

Q

How many wards are represented on the list?

A

Eight.

Q

Would you give us the breakdown ward by ward for

each of those wards?
First Ward, eleven.

A

Ward, six.

Fourth Ward, seven.

Seventh Ward, five.

Q

Second Ward, eleven. Third

Fifth Ward, ten.

Sixth Ward, five.

Eight Ward, five.
Directing Your Honor•s attention to July 3, 1967,

would you please examine that list?
67?

A

1

Q

Yes, sir.

A

A11 right, sir.

Q

How many wards were in the City of Alexandria at
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that time?

A

Eight.

Q

How many wards appear on the list?

A

Eight.

Q

Is each ward represented?

A

Yes, sir.

Q

And what was the breakdown of juryman from each ward?

A

First Ward, eleven.

Fourth Ward, seven.
Ward, six.
Q

Second Ward, ten.

Third Ward, six.

Fifth Ward, ten. Sixth Ward, five.

Seventh

Eighth Ward, five.
And after having prepared your list, Your Honor, did you

furnish the clerk with a list of those selected?
A

Yes, sir.

Q

And you did all this in compliance with Statute 19.1-148

of the Commonwealth's Code?
A

Do you mind if I look at your Code? I can't carry these

things in mY head all the time.
In answer to your question, 19.1-147, Chapter 7, Title 19.1
of the Code of Virginia, which is the chapter of the Code on grand
juries which I attempted to follow in every detail in the selection of
the grand jury.
Q

Did you make certain, sir, that no person was
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required to appear more than once until all the others who had been
summoned to appear appeared at least once?
A

Let me say this.

I left that up to the clerk.

Q

All right.

A

You see, Mr. Kennahan, as you know, every grand jury we

have is a special grand jury with possibly one exception.

And the

clerk picks the members of the grand jury from the list furnished by
me.

That's the way we do it.

Q

Yes, sir.
The question was asked you on direct examination about

special grand juries.

Can you tell us, sir, how and when the

Corporation Court of the City of Alexandria may call a special grand
jury?

A

Well, I hate to say in the old days but before the

docket got so congested, we tried to handle all criminal cases at the
same term in which a person was charged.

Q

Well, under 19.1-149, which deals with a special grand

jury, is it not a fact that the Corporation Court Judge can at any time
order a special grand jury?
A

Well, that's what the Statute says.

But in answer to

your question if you want me to finish the answer, I'd like to finish
it.
Q

Please.
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A

Well, I would say in December and January we generally

get together with the Commonwealth's office and try to figure out in the
efficient administration of the criminal docket what we are going to do
about grand jury.

So, we do in January put down on a checkoff list

when it is contemplated that special grand jury may be required so that
we have the time reserved.

If the Commonwealth Attorney then asks for

a special grand jury, and it it's convenient to have it at that time,
a special grand jury is called in accordance with the Statute.
If the Commonwealth Attorney wants a special grand jury
at some other time and it seems proper, the Judge can order a special
grand jury at any time.

That's what the Statute provides.

Q

And you summon them from a list; is that not correct?

A

They are summoned from a list furnished by the Judge.

Q

And you prepare that list?

A

Correct.

Q

And isn't it correct that there is nothing in the

Statute that sets out in detail the requirements of the list as is
set out in 19.1-148 for a regular grand jury?
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A

Special grand jurors going by 19.1-149 of the

Q

That is correct.

Code.

What do you understand, sir, the list to be in
connection with a calling of a special
A

(Interposing) Well, the list of sixty is the only

list I give the clerk for the whole year except on those special
occasions where we have had allegations of public nuisances.
Q

And there is nothing in the Statute 19.1-149

prohibiting the Corporation Court from using that same list;
is that correct?
A

Nothing that I know of.

Q

All right.
Now, whether we are talking about a special grand

jury or a regular grand jury, and I have reference, Your Honor, to
19.1-150 which sets out the number and qualifications of grand jurors,
have you determined that each grand juror is a citizen of the
Commonwealth?
A

Correct.

Q

And that he is twenty-one or over?

A

Correct.

Q

Do you make certain that he is a resident of this
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State for at least a year?
A

Yes.

Q

And the City for six months?

A

Yes.

Q

And do you satisfy yourself that he is in all other

respects qualified for jury service?

A

Yes.

Q

Now, your associate judges are Judge Giammittorio

and Judge Wright;

isn•t that correct?

A

Correct.

Q

And is it not so that they participate with you in

the selection of these names?
A

To a degree.

Q

For the grand jury list?

A

That's right.

Q

Is it not therefore correct to say that some of these

persons are known to one or the other of the Judges rather than
yourself?

A

Well, they may know them all.

I don•t know whether

they do or not.
Q

Let me put the question this way.

Have you ever

been offered a name by one of your other Judges that was not familiar
to you at the time?
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A

Well, I have consulted with both Judge Wright and

Judge Giammittorio about persons to be included on the list of
sixty.

Q

And in consulting with them, have you followed

the recommendations they've made to you?
A

If I thought it was a good person to put on the list,

which I would say is a hundred percent.
question two ways.

Q

I

Maybe I'm answering the

don't know.

Now, these lists you have before you over a period

of several years do not in fact remain static. They change because
of removals from the City and deaths and illness and other matters
that may be brought to your attention?
A

Yes.

Q

And to make certain that the testimony that you have

offered on direct examination is clear to us all, I'd like to put a
question without being repetitious that I think needs to be stated
in this way.

Do you employ any objective standards in the preparation

of these lists?
A

The ones I told Mr. Lowe.

Q

Well, the answer to the question would be yes,

objective standards are employed?
A

Well, objective standards can mean many things.
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And as I said to Mr. Lowe, what I try to do is get people
over twenty-one, of honesty, intelligence, good demeanor,
residents of Alexandria, all the statutory requirements. And I
try to get on there a proportion of ladies and a preparation of
men, a proportion of Black people, a proportion of Christians,
a proportion of Jewish people, and then you can break down
your Christains into Catholics, Protestants, and that's the
objective that I use.

Q

Therefore, when you talk about selecting males

and females, you are taling about an objective standard?
A

Well, I think so.

Q

When you talk about Blacks as well as Whites, you

are talking about an objective standard?
A

That's the way I do it.

Q

Do you consider that an objective standard?

A

I consider that an objective standard.

Q

And I believe you testified on direct examination that you

were concerned that there be some diversity with respect to religious
groups; is that correct?
A
years age.
some

Well, that's not as prevalent now as it used to be twenty
But I still think it's a standard that should be given

consid~ration.

Q

Do you give it consideration?
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A

I give it consideration.

Q

Do you consider that an objective standard?

A

Well, I use it as my standard, objective standard.

Q

Now, Judge, you've lived in the City for many years.

Do you have an awareness as a result of that residence in the City of
major ethnic groups in the City?
A

Well, I don't think we have major ethnic differences

in Alexandria that I'm aware of.
Q

A

I'm not-{Interposing) Are you talking about areas? We

have got areas, Italians, Irish, English, Blacks, Whites.
Q

Would you consider Blacks and Whites major ethnic

groups in the City of Alexandria?
A

Yes.

Q

And you are aware of that?

A

Yes.

Q

~dyoo

A

Right.

Q

And you take it into account in an objective way?

A

I think so.

Q

~dyoo

do take that into account?

have major religious groups in your City,

have you not?
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A

Yes.

Q

Is it fair to say this is Catholic,

Protestant, Jew?
A

Yes.

Q

Do you take that into account?

A

Yes.

Q

And you regard that as objective?

A

Yes, sir.

Q

Now, in addition to consulting with your

colleagues on the court, do you consult with other members of the
community for potential grand jurors?
A

I have.

Q

With what kind of persons?

A

Well, people in the Rotary Club, people in

St. Mary's Church, people in St. Rita's Church, people in mY own
church, you know.

You don't make any point of going to any

particular -Q

(Interposing) And is some individual known

A

(Continuing) -- group if you want to call it.

to you --

It's up to me to pick sixty people.

And I want to know something

about each of the sixty people.
Q

If some individual known to you personally makes
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such a recommendation in response to your request to provide
one, do you follow through on it?
A

Well, it would be-- the reason I'm asking them is

to get get the information.

Sometimes I put the person on.

Sometimes

l don't put the person on.

Q

But you do follow through on it and then make some

determination as to whether you will put them on or not?
A

Well, yes.

Q

I believe you testified that you have no accurate

personal knowledge of the financial standing in any specific way of
the people on your list?
A

Well, I don•t know what financial standing is.

people are rich on paper and owe a lot of money..
got savings accounts and don't have any stocks.

Some

Other people have
So, I just don't

know what you are talking about.
Q

Let me put the question this way.

In making your

selection, is it fair to say you don't take a bank account into
account?
A

As I testified on direct examination, I have not

taken a person's financial standing in consideration.

In the first

place, I don't know what it is. And in the second place, I don't
think that it affects a man's honesty, intelligence and so on.
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Q

Now, in reviewing the statutory qualifications

for jury service, do you ask yourself what the individual's
social standing is?
A

No, sir.

Q

Whether he is the president or the vice-president

of this or that?
A

No, sir.

Q

Or whether he has achieved some cultural landmark

in his career or service in the City?
A

Well, I would necessarily know if after finding

out about it but I wouldn't pick somebody becuase they are,
you know --

Q

(Interposing)

You may know it but you don't

consider that?
A

In the bowling league or whatever it is.

Q

You may know it but you don't regard that in

your judgments as a qualification of jury service.
A

No.

To be president of the bowling league would not

necessarily make you a good grand juror but it might show you are
a representative person in the community.
Q

Now, in determining or in applying the test of honesty,

intelligence, good demeanor, do you add to that criteria that
it has got to be such and such an age?
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A

No, sir.

Got to be over twenty-one because

that•s what the Statute says. That•s the only age that I know about.

seventy.

Q

And you comply with that?

A

I don't think you have to serve if you are over

I think that that's a personal privilege.

Q

I'm just not sure.

Directing your attention to the most current

list, the question is applicable to that as well as to the
antecedent list, are you aware, for example, that some of those
people have only elementary school education?

A

You mean they haven't been to high school?

Q

That's correct.

A

Well, I don't know it as a fact.

Q

Do you know how many just have been to elementary

A

No, sir, I would not.

Q

Do you know just how many have been to high school?

A

No, sir, I would not.

Q

Or just how many have been to college?

A

No, sir, I would not.

Q

Or how many have not been to school?

A

I would not.

school?
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Q

But you do know that some have the benefit

of education?
A

That's true.

Q

And is it fair to say then that in making your

selections in trying to find citizens twenty-one years of age and
upward of honesty, intelligence, and good demeanor and generally
suitable for grand jurors, that you did not look at economic records,
academic honors or where they graduated from or if they graduated?
A

The answer to that is I did not.

Q

Now, is it correct. sir, that when you drew up

your list of potential grand jurors, that you did not make some
prior inquiry as to the willingness of the person whose name you
placed on the list to serve as a grand juror?
A

Well, I would say this:

That some of those

people when I decided that I wanted them to be on the grand jury
list, I would call them to determine whether or not.

Q

But you first made the decision that you wanted

so and so on the list and then called?
A

Called them after I decided. And I don't know of

anybody that refused the invitation if that's a good way to put it.
But had they, I probably out of 120,000 people
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would not put somebody on the grand jury that would not
want to be there.

I probably wouldn't have.

But I don't

know of any occasion when they didn't.
Q

Well, all I'm getting at, Your Honor, is that

you made the decision first?
A

Right.

Q

And I take it that with respect to length of

residence in the City, that the only matter that you are concerned
with is that a candidate for the grand jury met the statutory
requirements of one year in this State and six months in the City?
A

Well, I just happen to know they have all been

here more than a year unless they have moved out and moved back or
something.

I just don't know what the question is.

Q

Well, let me put the question this way.

A

Whether they were here five years, ten years,

twenty years?

Q

Were you choosing the grand old families of the

A

No, sir.

Q

All right.

City?

So, is it fiar to say that statutorily

you are concerned with a year's residence in the State and six months
in the City?
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A

That•s the only requirement.

Outside of that,

there is no requirement that I know of.
Q

Are you satisifed that you have discharged your

duty under 19.1-148, 19.1-149, and 19.1-150 of the Code of
the Commonwealth?
A

Yes, sir.
MR. KENNAHAN: That's all.
THE COURT:

Mr. Lowe, do you have an redirect?

REDIRECT EXAMINATION
BY MR. LOWE:
Q

Does Your Honor have any reason to believe that

any of the selections that Your Honor made would have been under
the age of thirty-five?
THE COURT:

Are you talking about the current

1i st, •70-71?

MR. LOWE:
A

Yes, sir.

Do you know how old

c.

B. Harris, Jr., is?

BY MR. LOWE:
Q

Forty-two, I believe.

A

All right.

Q

Your Honor indicated that --

A

(Interposing)
THE COURT:

The answer is no.

How about T. J. Fannon?

Forty-two or forty-three I believe
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he said if I am correct.
BY MR. LOWE:

Q

Your Honor indicated that Your Honor was not particularly

concerned with the years residence because you had known this
personally; is that correct?
A

If I'm going to pick somebody for the First Ward,

for example, I am going to take the trouble to look it up and
see if they live in the First Ward.

I would say that I would

know enough about them to know they lived here for a year or more.

Q

In most instances, this would be true then?

A

In most instances in the First Ward, yes.

know how long Bob Duncan has lived in the First Ward.
for quite awhile.

I don't
I guess

I don't know how long Bedford Penn lived in .the

First Ward, but I think he used to live in the Fifth Ward.
move around.

Q

People

You can't pin them down.
Are most of the members of the grand jury panel your

personal friends or are you personally acquainted with them?
A

I like to think everybody is mY friend.

back now to the definition of what a friend is.
I know everybody on the list at least well enough
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to say, 11 Good morning to you 11 or "Hope you are having a nice day 11
or whatever.

Some of them I have been in their home and some of

them I haven't.
MR. LOWE: That•s all the questions I have.
RECROSS EXAMINATION
BY MR. KENNAHAN:
Your Honor, is there any substantial number of people

Q

on that list you would regard as your intimate personal friends?
Well, the answer to that is yes.

A
makes me,

Unless the Judge

I am not going to say who is my intimate personal friend

and who isn•t.

Q

Well, is it a substantially smaller number than

those that you'd say, "Good day 11 to or 11 How are you? 11
A

Yes.

You're lucky to have that many friends.

THE COURT:

Gentlemen, is it agreeable that

Judge Backus would be released from being under subpoena?
MR. LOWE:

Yes, it is, Your Honor.

MR. KENNAHAN:

For the Commonwealth, also.
(Witness excused.)

MR. JONES:

Our next witness, Your Honor, would

be Mrs. Rae Capuano from the City Assessors Office.
Your Honor, I would request leave of Court to
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permit Mr. George Shetler who is one of the attorneys and
has been associated throughout this case and who is familiar
with land records to examine this witness.

I think it will

go along better.
Whereupon,
RAE CAPUANO
was called as a witness on behalf of the petitioners, and
having been previously duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
BY MR. SHETLER:
Q

Mrs. Capuano, how long have you been in the

City Assessor's Office?
A

Sixteen years September, 1972.

Q

In other words, one month shy of sixteen years

at this time?
A

Yes.

Q

Are you generally familiar with the document

produced by the City Assessor's Office called the Land Book?
A

Yes, sir.

Q

Do you know what the figures are in that Land

Book in terms of what they mean, what the figures mean?
A

Yes.
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Q

Does the Land Book represent a compilation of

the record owners of property in the City of Alexandria?
A

Yes.

Q

How frequently is a Land Book compiled?

A

Every year.

Q

Every year.
Is there a specific target date at which the

Land Book is compiled?
A

Yes, as of January 1 of each year.

Q

In other words, if I am the record owner of a

piece of property on January 1, my name will appear in the
Land Book?
A

Yes, sir.

Q

And if I do not acquire it until January 2,

it will not appear until the next year?
A

No, sir.

Q

Now, the Land Book in addition to containing

the names of people that own real estate within the City,
what other general information is contained within the
Land Book?
A

There is a record owner.

of the property

There is a description

the legal description, and there is the

amount of that property, the address of the person, the
amount of -- an assessment of the property.
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Q

You say there is an assessment?

A

And taxes.

Q

And taxes.
How is the assessment of the property arrived

at in the City of Alexandria specifically for the year
1971?
A

The assessment is arrived at -- the appraiser

goes out to review the property.

And then the assessment

is made up by work sheets up in the assessor's office which
are posted to the Land Book.

And the assessment is fifty

percent of the appraisal of the property.

Q

So, in other words, if I have an assessment of

$20,000, the appraised value of the property is $40,000?
A
percent.

Q

Yes, sir.

In 1962, it was forty-two and a half

But now in '71, it's fifty.
Thank you.
Now, in 1971, what was the tax rate?

A

'71, the tax rate --

Q

(Interposing) Last year.

A

(Continuing) -- $4.05 a hundred.

Q

Per hundred of --

A

(Interposing) assessed value.

Q

Now, I show you this book.
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with this book?
(Handing to witness.)
A

Yes, sir.

Q

What is that book?

A

It's the Land Book.

Q

Now, directing your attention, and I'm going to

refer to this, is each one of the pages of the Land Book
numbered by page?
A

Yes, it is.

But we don't use the page.

Q

Well, for purposes of reference, you could find

it by page number?
A

Yes, sir.

Q

And is each one of the record owners in it by

a specific line number on a page?
A

Yes, sir.

Q

If a party owns more than one piece of property

within the City, would he be on one line or more than one
line?
A

He would be on more than one line.

Q

In other words, each line represents one parcel?

A

One parcel.

Q

Directing your attention to page 133, line 6,

would you read the name of the record owner?
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A

Burke, G. Anderson et ux.

Q

Could you give me the assessed value of that

piece of property?
A
17,900.

Q

The assessed value of land, $6,550; building,
And the total is $24,450.
I think for the purposes of moving along, we'll

only talk about the total assessed value.
A

All right.

Q

Would you look at page 75, line 18?

Would you

read the name of the record owner?
A

Samuel Bernheimer, 117 South Lee.

Q

Would you tell us the assessed value of that

property?
A

$26,800.
MR. KENNAHAN:

Your Honor, the land records

themselves are satisfactory to the Commonwealth.

This is

the best evidence of what the assessed value is.

If those

are the official land records that are there, that is the
best evidence.
THE COURT:

Well, I agree with that, but somehow

this has got to get into the record.
can't be put in this record.
MR. LOWE:

This assessment book

Go ahead.

Your Honor, I believe Mr. Shetler has
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looked up most of these records at this point.
MR. SHETLER:
THE COURT:

I am willing to just read them in.
I was going to say if the Commonwealth

will stipulate on page so and so the name of Jones appears
and his assessment is $5,000 or whatever it might be, that
would shorten it.
MR. KENNAHAN:
or, if I may:

Well, I'd put it this way, Your Hon-

That the Commonwealth is willing to do that,

that on page such and such, such and such is indicated.
Having said that, however, we probably should call for a
ruling of the Court.

We object on the grounds of its

admissibility.
THE COURT:

I understand that you would object

on the ground of relevance.

But I would permit it in the

record for whatever probative value if any it may have.
But if you would accept the stipulation that this lady would
testify that page so and so of the book reveals this, and
then counsel -could simply read it out and that would get it
in the record much faster.
MR. KENNAHAN:

I would do that without any

concurrence as to its admissibility or relevance.
THE COURT:

Certainly.

With that in mind, I

take it that you have all this information?
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MR. SHETLER:

I have all this information,

Your Honor.
THE COURT:

I would overrule the Commonwealth's

objection to the admissibility of it at this time.

And as

I say, I will admit it for whatever probative value I might
later consider it has, and would release the witness.
MR. SHETLER:

Your Honor, there are a few things

for which I would need the actual book.
THE COURT:

All right.

We will release you and we will send the book
back down to you.
THE WITNESS:

Thank you.
(Witness excused.)

THE COURT:

All right.

If you will make the

proffer then for the record.
MR. SHETLER:
MR. AMOLE:

Page 272 -(Interposing)

Your Honor, if I may

before he begins this just to clarify the nature of our
objection a little bit, we certainly would not argue with
the fact that this assessment will perhaps be a proper
assessment of certain real properties.

What counsel is

offering this for is as proof of ownership of certain
properties by certain witnesses who have testified here.

Mr. Shetler reading into the record
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We submit that that is not proper evidence for proof of
that ·particular -THE COURT:

(Interposing)

The only thing this

book shows, Mr. Amole, so far as I am concerned is what the
property assessments picked up in an individual's name on
January 1, 1971.

When Judge Backus selected the '71-72

grand jury list, I does not mean that a single individual
owns a single piece of this property.
MR. AMOLE:

Yes, sir.

THE COURT:

All right, sir.

MR. SHETLER:

Line 8, Robert V. H. Duncan et ux.

the assessed value, 3,950.

Line 9, Robert

v.

H. Duncan or

Marion E., assessed value, 22,650.
Line 12, Harry

w.

Harris, et ux., assessed

w. Harris, et ux., assessed
value, $3,000. Line 14, Harry w. Harris, et ux., assessed
value, 4,350. Line 15, Harry w. Harris, et ux., 5,850.
Page 48, line 13, Leon c. Baltimore, Jr.,
assessed value, 23,450. Leon c. Baltimore, Jr., this is
value, 48,850.

line 14, 3,250.

Line 13, Harry

Line 15, Leon C. Baltimore, Jr., or

Evelyn D., assessed value, $6,200.

Line 16, Leon Baltimore,

Jr., assessed value, $6,900.
Page 357, line 12, Luther A. Gilliam, et ux.,
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28,450.

Line 13, Luther A. Gilliam, et ux., 36,100.

Line 14, Luther A. Gilliam, et ux., 7,950.
Page 186, Line 7, Sylvan Cohen, 22,100.
8, 9,850.
hen.

Line

Line -- these are all in the name of Sylvan Co-

Line 9, 12,450.

Line 12, 6,000.
15, $3,000.

Line 10, 4,200.

Line 13, 6,500.

Line 16, 22,000.

Line 11, 8,400.

Line 14, 13,250.

Line

Those are all in the name of

Sylvan Cohen.
James Henry Gillis on page 358, line 9, assessed
value, 10,250.
This is page 923, line 18, Charles E. Tomlin,
20,900.
Page 754, line 16, in the name of 0. Reardon
Ashby, Jr., or Jan M., 26,400.

Line 17, 0. Reardon Ashby,

Jr. or Jan M., 9,400.
Page 33, line 13, Daingerfield L. Ashton and
Ruth, assessed value, 15,250.
Page 932, Frank

w.

Tucker and Juliet, 25,050.

Page 600, line 9, James

w.

Massie and Sara B.,

12,850.
Page 481, line 2, Harvey B. Johnson and Eva,
13,950.
Page 139, line 12, Robert H. Butler, $4,885.
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Page 577, line 14, Herbert T. Lyles, assessed
value, 10,550.
658, line 1, Willie Mudd and Edna

w.,

5,900.

Page 910, line 10, Robert I. Terrell, $4,300.
Line 11, Robert I. Terrell, 8,250.
Terrell, 6,350.

Line 12, Robert I.

Line 13, Robert I. Terrell and Irene,

3,570.
Page 470, line 4, Burt Lopatin, et ux., et al.,
18,750.

Line 5, Burt Lopatin or Margaret, 6,800.

Burt Lopatin or Margaret, 5,750.
or Margaret, 5,900.
6,900.

Line 7, Burt Lopatin

Line 8, Burt Lopatin or Margaret,

Line 9, Burt Lopatin and

c.

E. Tomlin, 3,300.

10, Burt Lopatin and Margaret, 9,365.
and Margaret and others, 9,800.
Margaret and others, 9,800.
Margaret, 7,950.

Line 6,

Line

Line 11, Burt LOpatin

Line 12, Burt Lopatin and

Line 13, Burt Lopatin and

Line 14, Burt Lopatin and Margaret, 8,300.

Line 15, Burt Lopatin and Margaret and others, 17,950. Line
16, Burt Lopatin and Margaret, 10,500.
Lopatin and Margaret, 11,850.
Margaret, 10,600.

Line 17, Burt

Line 18, Burt Lopatin and

Page 571, line 1, Burt Lopatin and

Margaret, 18,500.
Page 813, line 2, Barbara E. Schelhorn, 10,800.
Line 3, Barbara E. Schelhorn, 1,300.
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Page 26, line 12, Thomas L. Anglin and Neosho,
$32,300 is the assessed value.

32,300.

Page 362, line 3, James T. Gobbel or Isabel P.,
$17,000.
Page 279, Herbert M. Early or Martha L.,$1,100.
Page 280, line 1, Herbert M.

E~r1y

or Martha L., 22,450.

Line 2, Herbert M. Early or Martha L., 6,450.
Herbert M. Early and Martha L., 4,770.
Early and Martha L., 7,695.

Line 3,

Line 4, Herbert M.

Line 5, Herbert M. Early and

Martha L., 31,900.
Page 92, line 8, John B. Bogle and Phyllis,
48,050.
Page 262, line 5, Vernon T. Dove, et ux.,
15,700.
Page 505, Dan E. Kerbel, et ux., 18,800.

Line

15, Dan E. Kerbel, et ux., 3,500.
Page 58, Line 3, John L. Batchelor or Mildred,
8,560.

Line 4, John L. Batchelor and Mildred L.,l6,200.
Page 520, line 13, Thomas F. Knox, et ux.,

20,550.

Line 14, Thomas F. Knox, et ux, 7,100.
Page 818, line 4, Norman B. Schrott or Helene,

21,600.
Page 867, Thomas

s.
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Snellings, Jr., 9,830. Line 5,

Thomas

s.

Snellings, Jr., 8,200.
Page 246, line 18, Catharine B. Devonald,

D-e-v-o-n-a-1-d, assessed value, 37,700.
same name, $2,100.

Page 247, line 1,

Line 2, same name, $1,250.

Page 553, line 1, Albert P. Levy, $13,150.
Page 580, line 18, Daniel K. Macklin, et ux.,
27,750.
Page 397, line 15, Hayward R. Hamilton,
8 West Groves Avenue, City of Alexandria, 9,550.

Page 398,

line 5, Virginia Hamilton, 9,750.
Page 228, line 13, Elmer L. Davis, et ux.,
11,500.
Page 311, line 5, Francis

w.

Fera, et ux.,

7,900.
Page 94, line 3, Harvey R. Boltwood, 9,150.
Page 684, line 2, Susie Waple O'Hazza, 15,600.
Line 3, Susie Waple O'Hazza, 3,650.

Line 4, Susie Waple

O'Hazza, 5,700.
Richard J. Dwyer, Jr., and William

c.

Dwyer,

I am reading on page 276, line 18, assessed value, $3,900.
Page 277, line 1, Richard J. Dwyer, Jr., and William C.
Dwyer, 7,850.

Line 2, Richard J. Dwyer, Jr., and William C.

Dwyer, 7,850.

Line 3, Richard J. Dwyer, Jr., and William
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Line 4, Richard J. Dwyer, Jr., and William

Dwyer, 8,750.

Line 5, Richard J. Dwyer, Jr., and

c. Dwyer, 12,250.

William c. Dwyer, 15,150.

Line 6, Richard J. Dwyer, Jr.,

and William c. Dwyer, 3,950.
and William
and William

c.
c.

Dwyer, 3,950.

Line 8, Richard J. Dwyer, Jr.,

Dwyer, 3,950.

Line 9, Richard J. Dwyer, Jr.,

and William c. Dwyer, 3,950.
and William
and William
and William

c.
c.
c.

Dwyer, 3,950.

Line 11, Richard J. Dwyer, Jr.,

Dwyer, 14,400. Line 13, Richard J. Dwyer,

c.

Dwyer, 88,650.

Mary B. Dwyer, 43,850.
William C. Dwyer, 3,650.

c.

Line 10, Richard J. Dwyer, Jr.'

Dwyer,ll,OOO. Line 12, Richard J. Dwyer, Jr.'

Jr., and William

and William

Line 7, Richard J. Dwyer, Jr.'

Richard J. Dwyer and

Line 15, Richard J. Dwyer, Jr., and
Line 16, Richard J. Dwyer, Jr.,

Dwyer, 3,500.

Page 482, line 3, Marion I. Johnson or Croset,
c-r-o-s-e-t,

w.,

$650.

Marion I. Johnson and Croset

w.

Johnson, 14,700.
Page 130, line 9, Cephas Burchell, 19,600.
Line 10, Cephas

s.

Burchell and Naomi, 19,600.

Page 875,

line 11, Graham B. Squires, et ux., 37,700.
Page 642, line 5, Samuel P. Moncure, et ux.,
22,900.
Page 183, line 13, Norman
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22,800.
Page 305, line 9, Thomas J. Fannon and Francis
and William and others, 3,200.
ux., and C.

w.

Line 10, T. J. Fannon, et

Fannon, Jr., et ux., $3,720.

Fannon, et ux., and

c. w.

Line 11, T.J.

Fannon, Jr., et ux., 3,955.

Line 12, T. J. Fannon, et ux., et als., 7,700.
T. J. Fannon et ux., et a1s., 5,500.
et ux., et als., 12,750.
others, 340.
4,600.
10,265.

Line 13,

Line 14, T. J. annan

Line 15, Thomas J. Fannon and

Line 16, Thomas J. Fannon, et ux., et als.,

Line 17, Thomas J. Fannon or susie D., et als.,
Line 18, Thomas J. Fannon or Susie D., 14,100.

Page 306, line 1, Thomas J. Fannon or Susie D., 16,350.
Line 2, Thomas Julian Fannon, et als., 730.
Julian Fannon, et als., 3,450.
et als., 25,550.

Line 3, Thomas

Line 4, Thomas Julian Fannon,

Line 5, Thomas J. Fannon, et als., 4,800.

Line 6, Thomas J. Fannon, et als., 8,750.
J. Fannon or Susie D., et als., 5,300.

Line 7, Thomas

Line 8, Thomas J.

Fannon or Susie D., 32,200.
Page 234, line 6,

s.

Cooper Dawson, Jr.,$10,000.

Line 7, s. Cooper Dawson, Jr., $50.

Line 8, s. Cooper

Dawson Jr., or Frances, 23,050.
Page 800, line 15, Oscar P. Ryder and Dorothy,
7,300.

Line 16, Oscar P. Ryder and Dorothy, 6,450. Line 17,
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Oscar P. Ryder and Dorothy, 54,900.
Page 897, line 10, Victor L. Summers, $12,000.
Page 796, line 15, R.K. Rush, et ux., 12,400.
Page 407, line 1, Claude B. Harris, Jr., or
Nancy 0., 14,050.
Your Honor, that concludes that.
THE COURT:

Gentlemen, do you have any testimony

or evidence in regards to this evidence?
MR. KENNAHAN:

Do I understand, sir, from the

question that the defense counsel is resting its motion?
THE COURT:

No, sir, I didn't understand that.

This was all -MR. KENNAHAN:

(Interposing) Do I have any

questions about the book?
THE COURT:

Yes.

MR. KENNAHAN:
THE COURT:

No, I have no questions.

All right.

Fine.

Suppose we take a recess for a few minutes.
(Whereupon, a short recess was taken.)
(Whereupon, at 4:50p.m., the hearing was
recessed, to reconvene at 10:00 a.m., Tuesday, August
15, 1972.)
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PROCEEDINGS
THE COURT: All right, Mr. Jones. Do you
gentlemen have any further witnesses?
MR • JONES: Yes, sir, Your Honor, in view of some
of the developments yesterday, we do.
And first I would be pleased to announce to the Court
that a stipulation has been arrived at between defense counsel
and the Commonwealth Attorney. I will attempt to state it as
it was arrived at. We have not reduced it to writing. of
course, Mr. Kennahan will correct any mistake that I make.
The stipulation is to the effect, first, that the land
records introduced into evidence yesterday by testimony are
reliable indicia of the record holder of titles of real property
and of the assessed value of the real property; and secondly,
that if a complete search of land records in Alexandria were
maclfe for the period of january 1, the date as of which the land
records books spoke and August 6, 1971, the date of the selection of the grand jury list, the transactions would wash it
out so that they would have no not effect upon what has been
introduced into evidencee
THE COURT: All right, sir.
MR. KENNAHAN: Yes, sire That's a correct
182
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statement.
THE COURT: All right, sir.
MR. JONES: And now next in order, Your Honor,
Mr. Dan Macklin who is one of the grand jurors who did not
appear yesterday came to our office yesterday afternoon
immediately after court and explained to us that he had
regrettably but unavoidably been detained in Winchester on
a very urgent matter and asked what he could do to correct
his failure to appear. Of course, we advised him to be here
this morning at nine-thirty. And he was. I would like to
ask Mr. Macklin to come forward and take the witnesses stand,
subject to whatever the Court wishes to rule.
(Whereupon, the grand juror was sworn)
MR. JONES: Now, Your Honor, with permission of
the Court, in addition to extracting from Mr. Macklin through
his testimony the information extracted from the other jurors,
I would seek leave of Court to fill in some of the gaps as
to those jurors who have not appeared for one reason or
another to the extent he has knowledge about information
pertaining to those jurors. But first I would proceed with
the questions which we went through yesterday with the
other jurorso
THE COURT: All right, sir.
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Whereupon,
DANIEL K. MACKLIN
was called as a witness on behalf of the petitioners, and

haveing been previously duly sworn, was examined and testified
as follows:
DIRECT EXAMINATION
BY MR. JONES:
Q

.A

Please state your name and address, Mr. Macklin •
Daniel Keenan Macklin, 106 West Linden Street,

Alexandria, Virginia.
Q

And that is in which ward?

A

Fifth Ward.

Q

And your age, sir?

A

Forty-three.

Q

Your marital status.

A

Married.

Q

Are you a member of the Caucasian race and male?

Is that correct?
A

Yes.

Q

Do you object to testifying as to your gross family

income?
MR. KENNAHAN: The Commonwealth objects to
questions on that subject.
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THE COURT: You do not have to answer the
question if you don't care to.
A

I'd rather not answer.
BY MR. JONES:

Q

Yes, sir.
What formal education do you have, that is

elementary, high school or college?
A

Bachelor of Science from college.

Q

All right sir, And what is your present occupation?

A

Real estate broker.

Q

How long have you lived in the State of Virginia?

A

Twelve years. Twelve years, since 1960. But I was

in Quantico from 1945 for a year and in 1951 for about a year.

Q

I see. And for the past twelve years, you have lived

continuously in Alexandria?
A

Yes.

Q

Do you own your own home or are you presently

purchasing a home?
A

Yes.
MR.I< ENNAHAN: Objection.
THE COURT: Overruled.
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THE WITNESS: Yes, I do.
BY MR. JONES:

Q

Do you know the assessed value of your home?

A

Approximately. I think it's about 22,000.

Assessed value?

Q

Yes, sir.

A

Right.

Q

There is testimony in the case to the effect that the

assessed value is half of the reasonable market value.
A

Yes.

MR • JONES: Now, I believe that covers the basic
questions, Your Honor.
BY MR. JONES:

Q

Are you personally acquainted with Mr. G. Anderton

Burke?
A

Yes.

Q

Do you know his occupation?

A

Insurance broker I believe.

Q

Yes, sir.
Do you know his approximate age?

A

I think he's I would say, early to mid fifties.

Q

Are you acquainted with Mr. Herbert Lyles?
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MR. KENNAHAN: Your Honor, I am going to object
to these questions. Mr. Anderton Burke appeared here
yesterday and testified. It seems needlessly repetitious. We
have the best evidence from Mr. Burke himself.
THE COURT: Was Mr. Burke here yesterday?
MR. JONES: Yes, but he did not testify to his occupation,
Your Honor. That's why I asked bought about that.

And I

think he did not testify as to his age either.
MR. KENNAHAN: I'd like only to say this, sir. I
think the Court agreed with the Commonwealth's view yesterday.
There is no such thing as voir dire of a petit jury. And if they
answer purely on a voluntary basis-THE COURT: (Interposing) I would sustain the
objection. If the witness did not wish to answer, then I will
not let someone else answer for him.
MR. JONES:
MR. HERBERT LYLES was one not here yesterday, Your
Honor. And I would like to ask him-THE COURT: (Interposing) All right.
BY MR. JONES:

Q

Are you personally acquainted with Mr. Herbert Lyles?

A

Yes.

Q

Do you know what his occupation is?
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A

I believe it s shoe repair.

Q

Do you know his approximate age?

A

I would guess he's over sixty.

Q

Are you personally acquainted with Miss Barbara

Schelhorn?
A

No.

Q

Are you personally acquainted with Mr. Harvey

Boltwood?
A

Yes.

Q

Do you know his occupation?

A

He s with a savings and loan.

Q

Do you know what he does?

A

I believe he is a manager of a savings and loan.

Q

Do you know his approximate age?

A

I think Harvey is about right around forty I would

1

say.

Q

All right, sir. Do you know Mr. R. Kemp Rush?

A

Yes, I know Kemp Rush.

Q

Do you know his occupation?

A

No, I think Kemp is retired. He is elderly.

Q

Would you happen to know his occupation at the

time he retired?
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A

Nope.
MR. KENNAHAN: Your Honor, I'm going to object

to questions about Mr. Rush because it's my information
that Mr. Rush has filed his affidavit with the Court. And I
think he's indicated in that what he would like to indicate
about those Interrogatories.

MR. JONES: Your Honor, they are not in the form
of the affidavit. They were not sworn to. And the
Commonwealth Attorney has consistently refused to stipulate
to the admissibility of them.
THE COURT: Do you want to stipulate to what is
contained in them?

MR. JONES: I'd be glad to do so.
MR. KENNAHAN: Yes, whatever Mr. Rush has
indicated, the Commonwealth would stipulate to.

MR. JONES: At this point, I would ask a
stipulation be entered into as to all those who filed
Interrogatories, Your Honor. This may simplify things.
THE COURT: We don't seem to have a reply to
an Interrogatory of Mr. Rush.

BY MR. JONES:
Q

Now, do you know Mr. Rush's approximate age?

A

Just that he's quite elderly. I knew him down
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at St. Mary's School at the voting time, and he was an
elderly man then and that was some years agoo

Q

Would you say he is older or younger than

seventy-five?
A

I would say he'd be around over seventy.

Q

All right, sir.
Are you personally acquainted with Mr. S. Cooper

Dawson, jr.?
A

No ..

Q

Are you personally acquainted with Mr. David S..

Haddock?
A

Yeso
MR. JONES: I believe he did testify yesterday.

I withdraw that, Your Honor ..
Perhaps it would be better if I showed him the
list of grand jurors that is in evidence instead of this
copy that is marked up, Your Honor, if I may.
THE COURT: Yes, sir.
MR. JONES: It will be only the one as to August
6, 1971.

I show you a paper which has been recieved into

evidence and is marked as Exhibit No. 2 and ask you to
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Mr. Kennahan?
MR. KENNAHAN: Your Honor, if in examining the
written Interrogatories, we limit it -THE COURT:

(Interposing)

It would be limited

to the same things that were asked yesterday.
MR. KENNAHAN:

(Continuing) -- to what the

Court permitted here, I would be glad to look at them and
consider a stipulation within that frame.
THE COURT:

All right.

Suppose we take a

recess for a few minutes and you gentlemen go through these
Interrogatories and see how many you can come up with.
(Whereupon, a recess was taken.)
THE COURT:

Now, Mr. Jones.

MR. JONES:

Yes, Your Honor. May it please the

Court, another stipulation has been arrived at between the
defense counsel and the Commonwealth Attorney's office by
the Commonwealth Attorney himself, namely that as to S.
Cooper Dawson, Jr., and David Glassman.
The Land Book of the City of Alexandria, 1971,
showed property ownership as follows:

S. Cooper Dawson, Jr.,

page 234, line 6, 10,000; Line 7, 50; line 8, 23,050.
As to David Glassman -MR. KENNAHAN:

(Interposing) Mr. Jones, is it
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$50 or 50,000?
MR. JONES:

$50, I m sorry. That's what I meant.
1

As to David Glassman, page 360, line 14, 43,150.
Line 15, 22,150.
I have not had an opportunity to explore this
with Mr. Kennahan.

But I would propose this stipulation for

his consideration, Your Honor, in the hope of resolving the
problem as to the missing grand jurors who did not appear.
First, we have arrived at a stipulation as to
the three I believe it was -MR. KENNAHAN:
MR. JONES:

(Interposing) Four.

(Continuing) -- four grand jurors

who did not appear but did file answers to Interrogatories.
I would like now to read that.
THE COURT:

I recall that

s.

Cooper Dawson filed

an answer to that I believe, didn't he?
MR. JONES:
I

believe~

He did not answer as to property

Your Honor.
THE COURT:

He did not file a complete answer?

MR. JONES:

Yes.

THE COURT:

All right.

MR. JONES:

And I would have been willing to

stipulate as to his answer bu the Commonwealth Attorney
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prefers that we do this by stipulation out of the land
records.
THE COURT:

All right, sir.

MR. JONES:

Now as to the following grand jurors

who failed to appear, defense counsel and the Commonwealth
Attorney have arrived at a stipulation that if present in
Court under oath to testify, assuming that the Court would
make the same ruling on questions and that they would be
answering only the questions which the Court has allowed,
they would testify as follows:

Barbara Schelhorn would

testify that she is a female, single, that she has high
school education, and is a graduate of a business college,
Strayer I believe, that she is a vice-president of the
savings and loan association, that she is age sixty and owns
her home at 212 Park Road.
Next, that Mr. Francis Fera who was excused by
the Court if present would testify as follows:

He is married,

a male Caucasian, age sixty, a former Government employee
now retired.

He has a high school education. And he owned

his own home at the time he filed the Interrogatories.
As to Mr. Harvey Boltwood, he would testify that
he is a male Caucasian, married, has two years of college,
manager of a savings and loan, age forty-one.
193

250

I think I left out the education of Mr. Francis
Fera. That was high school education on Mr. Francis Fera.
THE COURT:

All right, sir.

MR. JONES:

As to Mr. S. Cooper Dawson, Jr.,

if present he would testify that he is a male, Caucasian,
married, manager of a motel, has a college degree. He is
age sixty-three and he is a home owner.
Now, first, I should give the Commonwealth
Attorney an opportunity to make any objection he has to

my

recital of the stipulation, Your Honor.
MR. KENNAHAN:
MR. JONES:

No objection.

Fine.

Then, the next stipulation is a proposal to
overcome the problem of the grand jurors who did not appear.
Not wanting to waive our right to have compulsory process
issued and be enforced against witnesses whom we consider to
be critical witnesses, we are nonetheless not happy about
locking up fine, outstanding, leading citizens of the
community.

And accordingly, we would in good faith propose

a stipulation for the record subject to the approval of the
Commonwealth Attorney that if the other grand jurors who did
not appear in response to the summons had appeared and had
answered the questions permitted by the Court, that the
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information obtained from them would not materially alter
the statistical information that we have obtained from the
grand jurors who did testify or whose answers have been
stipulated.
THE COURT: Well now, Mr. Jones, so that the
record will reflect just exactly who you are talking about

mY

MR. JONES:

(Interposing) Yes, sir.

THE COURT:

(Continuing) -- I don't know that

notes are correct, but we have Frank Tucker.
MR. JONES: Yes, sir.
THE COURT: Herbert Lyles.
MR. JONES: Yes, sir.
THE COURT:

Now, a Mr. Baker who is now deceased.

MR. JONES:

Yes, sir.

THE COURT: Norman Schrott.

Did he appear?

MR. JONES: He did appear, Your Honor, and
testified.
THE COURT: All right, sir. Thomas Snellings, Jr.
MR. JONES: Yes, sir.
THE COURT: Susie O'Hazza.
MR. JONES:

Yes, sir.

THE COURT:

R. Kemp Rush.

MR. JONES:

Yes, sir.
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THE COURT:

Now, have I missed anyone?

MR. JONES:

Mr. Glassman, David Glassman.

THE CLERK: He is deceased.
THE COURT: You stipulated as to David Glassman.
MR. JONES:

Just as to the land record but not

as to other facts.
THE COURT:

r•m sorry. All right, sir.

MR. JONES: Yes, sir.
THE COURT:

So, there are six grand jurors that

have not appeared.
MR. JONES:

I have seven, Your Honor. ·rucker,

Lyles, Baker, Snellings, O'Hazza, Kemp Rush, and David Glassman.
THE COURT:

I did not have Baker.

MR. JONES:

Yes,·sir, Seldon Baker.

THE CLERK: Seldon Baker is deceased.
THE COURT: There were two deceased.

Mr. Baker

was the other one.
THE CLERK:

Glassman and Baker are deceased,

Your Honor.
MR. JONES: And then Terrell, Robert I. Terrell.
THE CLERK:

Deceased.

MR. JONES: That would be eight.
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a truck driver. He has lived in the City of Alexandria
approximately two and a half years, owns no real
Values, therefore, are not applicable.

esta~e.

He and his wife were

paying rent of $90 a month and they have no automobiles.
Your Honor, Mr. Shetler has invited

mY

attention

to the fact I should respectfully invite the Court's attention
to the written stipulation which I assume the Court has received
regarding the missing grand jurors.
THE COURT:

I don't have it, Mr. Jones.

MR. JONES:

Let me produce mY copy and show· it

to Mr. Kennahan, Your Honor, and we'll use it then for the
court record. This is a· xerox copy of the original,

~our

Honor,

which should-in due course reach the Court •.
THE COURT: It was mailed to me?
MR. JONES:

Yes, sir.

It was mailed to you in

Fairfax Courthouse, Your Honor.
THE COURT:

I see.

MR. JONES: That situtation effectively disposes of the
remaining grand jurors who had failed to appear and as to whom we
have not been able to arrive at information to which we could stipulate.
THE COURT: All right.
MR. JONES:

It is received.

Your Honor, I believe at this point,
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unless someone calls me up short, that the defendants will
rest on their motion insofar as evidence is concerned, Your
Honor.
THE COURT:

Mr. Kennahan.

MR. KENNAHAN:

The Commonwealth will present

no testimony.
THE COURT:

All right, sir.

Then I take it

you gentlemen are ready for argument.
MR. JONES:

Yes, sir, we are.

THE COURT:

All right.

MR. SHETLER:

Your Honor,·in accordance with

our discussion with you by letter over the recess, we are
submitting a summation to the Court, a written summation
to the Court of the final argument of defense.
reserve just a few minutes.

We would

We would like for one-hour total

time on rebuttal and summation of the statistical data.
Your Honor, the census statistics for the City
of Alexandria indicate the total population of Alexandria
was 110,938.

These are broken down for our purposes into

three major categories:

Those under twenty•one which

represent 36,396 or 32.80 percent of the population. These
are by the Statute excluded from service on the grand jury.
The group twenty-one to forty-four represents 44,932 or

199

277
40.50 percent of the population.

Forty-five and up is

29,610 or 26.70 percent of the population.
eligible for grand jury service, 74,542.

Of those people
Combined, this

represents 67.20 percent of the population of the City of
Alexandria.
Statistics computed the average age of the
City of Alexandria over twenty-one, in other words the
average age of those people eligible for grand jury duty.
We came up with an average age of 44.47 years.
Since our argument is based upon showing the
final groups, Your Honor, and showing that the groups as
represented by the grand jury do not, in fact, represent
a cross section of the community, we have broken these down
into specific subheads.
In the area of housing, the census revealed there
are 42,477 housing units within the City of Alexandria.
26 percent or 11,046 of the community were owner-occupied
housing whereas the grand jurors answered that eighty-five
percent or fifty-one of the grand jurors were in owneroccupied housing.
There were nine of the grand jurors that rented
or fifteen percent as opposed to 73.99 percent of the
community at large that was rental.
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Six members of the
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grand jury lived in apartments. We did not have exact
figures but there is a significant number of apartments
within the City of Alexandria.
The average length of residency of the grand
jury based upon their testimony was forty plus years. Based
upon the land records, the average holding of real estate
was $74,000.
When we look at an economic indicator based
upon occupations, the total work force in the City of
Alexandria as shown by the 1970 census is 51,779. Twentyfive percent of the community or 13,327 represents the
professional, technical and kindred.

However, the grand

jury represents 31.66 percent of that occupational group.
Managers and administrators represented forty percent of the
grand jury for a total professional of 71.66 percent of the
grand jury whereas in the community at large, there are
only 34.9 percent.
Of the white collar workers shown in the City,
there were 18,590 or 35.90 percent in white collar occupations,
clerical, kindred and sales.

We have only four grand jurors

or 6.6 percent.
So, we have a significant overrepresentation
in the professional managerial, significant underrepresentation
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in the white collar. And when we move to the blue collar
workers, Your Honor, we find that there were no tradesmen,
no operative in transport, one laborer, one service worker
other than private household or two members of the grand
jury, 3.2 percent representing the entire blue collar force
of the City which proportionately is 28.81 percent or
14,961.
This breakdown from the statistical analysis of
the census as compared to the testimony of the grand jury
clearly shows that the grand jury is top heavy in the
professional and managerial.
When we discuss the indicia of education, the
grand jury testified that fifty percent of the grand jury
were college educated.
college.

Another 20.45 percent had some

In other words, 70.45 of the grand jury had better

than a high school education whereas in the community at
large 52 percent of the population is better than high
school educated.
This difference is not nearly so striking as
when we look at the Negro community. Of the Negroes found
on the grand jury, 33 percent of those had a college
education and 11 percent had some college or 44 percent
had some college training as opposed to the community at
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large which had only 7.9 percent.
But even when we go down and look at those with
only an elementary school education, we find that this
is a significantly

sm~ller

number.

In other words, when we

measured by the indicia of education, once again we find
the grand jury skewed upward.
When measured by the indicia of age, we find the
mean age of the grand jury to be 58.34 years. We find in
the community eligible for grand jury duty the main age to
be 44.47 years of age. We find the youngest grand juror is
forty-one years of age.

So, there is complete exclusion of

all people from the ages of twenty-one to forty-one.
We find that of the 44,932 people below the age
of forty-four -- and Your Honor will remember the statistics
are broken down in ten-year groups, terminating in fours,
so this is the reason that the analysis is made this way -we have only ten percent of the grand jury in this age group,
those running between ages forty-one and forty-four whereas
60.27 percent of the community at large. This would seem to
indicate that of this age group, there should have been
thrity-six members of the grand jury.
In the age group forty-five and up, 29,610,
90 percent of the grand jury fell within that age group.
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This represents, however, only 26.70 percent of the
population.

In the age group twenty-one to thirty-five,

there are 33,277.

There were no members of the grand jury.

And this represented 44 percent.
This chart will show that there has been a
discrimination against those members of the community that
are young.

It does not represent

a cross

section. The

grand jury represents people that are long-time residents
as shown by .the length of residency chart and our older
members of the community.
When we look at another definable group of sex,
we find the mean age of the grand jury to be 58.8 years.
The mean age of women in the community over twenty-one,
those women eligible for grand jury duty is 45.27 years.
We find the youngest grand juror to be forty-eiqht years of
age.

We find the youngest eligible to be twenty-one. This

is a difference of twenty-seven years which has been total
discrimination.
The composition is the most glaring error in
this particular addition.

The composition of the grand jury

represents only six or ten percent of the grand jury to be
women, whereas taking the community over twenty-one, 52.9
percent or 39,438 of the community represent women.
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MR. MARK: At this point, Your Honor, we are
going to be most brief.

First of all, I'd like to clear

up some confusion that has transpired about what we are
not arguing.

It seems in the course of the presentation
'

by the attorney for the Commonwealth, that great pains
have been gone to; much cross examination has been used
particularly of Judge Backus in an attempt to indicate that
the provisions of the Code of Virginia were followed
scrupu 1ous ly.
Your Honor, we have tried to stipulate to this
since the filing of the original

mot~on

to quash which was

in the case of Commonwealth vs. Peterson.
issue in the case.

It's not an

We readily concede that all of the

statutory requirements of Virginia were met. We attempted
in open court, if Your Honor will recall, to again stipulate
to this when the attorney for the Commonwealth was
examining Judge Backus with no success.

That~s

not the

issue before the Court.
The issue before the Court is whether or not in his
method of selection and the results of seleetion Judge
Backus has complied with the requirements of the Fourteenth
Amendment -- in other words, the constitutional duty, not
the Virginia statutory duty that is placed upon a selector
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of jury members.
The attorney for the Commonwealth in his
statement which was submitted to the Court indicated in
his opinion that the Fourteenth Amendment to the United
States Constitution had no application to this case.

We

think that that's too ludicrous to belabor.
We would refer Your Honor to the innumerable
cases cited in Defendants• Brief all of which turned upon
Fourteenth Amendment criteria.
Now, my colle.ague, Mr. Shetler, thro_ugh the use
on the visual aids of the board has just graphically
illustrated to this Court the glaring, overwhelming and
substantial discrepancies which exist between the composition
of the grand jury of the City of Alexandria and the
community of Alexandria as shown on the census figures.
Now, procedurally, Your Honor, the cases are
clear that at this point and upon this showing. a prima
facie case has been made on behalf of the defendants. The
burden of proof upon the establishment of this prima facie
case now shifts to the attorney for the Commonwealth. And
the burden which he assumes is also equally clear in the
case law which is thoroughly briefed in the materials
already submitted to the Court.

That burden is to now
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proceed with a constitutionally acceptable justification
for the discrepancies which the defense has illustrated.
We note that the attorney for the Commonwealth has produced
no evidence, has not attempted in any way to meet this
issue throughout the course of the proceedings.

It is our

hope that he will meet them now or at least attempt to.
And we will save further remarks until the attorney for
the Commonwealth has had a chance to meet the burden which
is now squarely placed upon his shoulders.
THE COURT: This concludes your· opening arguments.
MR. JONES:

Yes, sir.

THE COURT:

All right, Mr. Kennahan.

MR. KENNAHAN:

Your Honor, on the issue of

burden of proof, the Commonwealth states flatly on the
basis of the cases and the case law that the defendant has
failed to meet its burden of proof, and that there therefore
has been no shifting to the Commonwealth.
In summarizing the facts that have been
develped in this case, as those facts have been developed
from the testimony of the grand jurors, on the issue of
employment, we find from the testimony of the grand jury
that we have employees and owners, managers and clerks,
day workers and executives, housewives and retired persons,
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A

Yes.

Q

How about your brother, Carlton?

A

Yes.

Q

Did you hear that about him too?

A

Yes.
MR. LOWE:

No further questions.

MR. COHEN: No further questions.
MR. LOWE: That's all the questions we have,
Your Honor.
THE COURT:

You may step down.
(Witness stands aside}

MR. LOWE:

May we approach the bench?

(Whereupon, out of hearing of the jury the following
proceedings took place:)
MR. LOWE:

If Your Honor please, it is mY recollection

that we went over the point yesterday as to whether or not Mr. Cohen
could again bring up the point that he has a reputation for the sale
of drugs.
The cases are directly in point on that and we would
ask for a mistrial on the ground that he has specifically asked for,
11

DO you know whether or not your brother sells drugs?.. And the boy

has a reputation for selling drugs.
As I recall, Your Honor warned Mr. Cohen about asking
that type of question yesterday.

It's just as immaterial today as it

was yesterday and just as prejudicial today as it was yesterday. And the
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Supreme Court of Virginia has just ruled on the question.

I think

it's absolutely improper and I think he knew what he was doing.

I

don't think it•s possible that the Court can direct the jury on this
at this time and we'll have to have a mistrial at this point.
THE COURT: What have you got to say about that?
MR. COHEN: This is cross-examination and this goes to his
credibility and his candor and his knowledge. Well, it just goes to
his credibility, Your Honor.
he's admitted that.

He lives in a drug environment.

The question is how far we are to go.

And

Again,

Your Honor, if there's a question on this matter, I would ask for an
instruction that that remark certainly has nothing to do with the
guilt or innocence of this particular occasion.
MR. LOWE:
on that question.

If Your Honor please, the Court has just ruled

Now to put him on the stand to impeach him by

saying he has a reputation for selling drugs --the defendant hasn•t
even taken the stand yet.
put him on.

We candidly admit that we are planning to

But that is the kind of testimony which is so prejudicial

that it cannot possibly be cured by an instruction.
question that it is prejudicial.
MR. COHEN:

It's exactly--

(Interposing) Your Honor, I don't believe

there's any authority to limit mY question on that.
THE COURT:
MR. LOWE:

There's no

Do you have a case?
I think so.
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THE COURT:

Let me see it.

MR. COHEN:

Your Honor, I'd like to add this that it is

his witness and his answer could have just as easily been opposite to
what

i~

that.

could have been when the Commonwealth asked the question like
You don't know what the answer is going to be when you ask the

question.

And it could help or hurt.

the scope or direct examination.

I can't see where it exceeded

I further add, this is exactly the

type of question asked of Mr. Majors about his knowledge and use of
drugs.
MR. LOWE:

Mr. Majors isn't on trial. This case is

not exhaustive but it's all I have with me •
. (Handing to Court.)
I think the principle is clear that he knew exactly
what the answer had to be when he asked the question.
be yes or no.

It either had to

"No," it couldn't help him.; and 11 Yes, 11 is prejudicial.

In fact we have a very truthful witness here.
managed to establish that.

I think he has

But I don't think that cures

anything~

We now have him on trial as a defendant who is questioned on one
instance. And we're now on trial as a drug pusher. That's the
second time in this trial that Mr. Cohen has accomplished this.
think the first time a mistrial should have been granted.

I

But this

now is so much more prejudicial than the first time that there's no
way to correct it.
THE COURT: We'll take a short recess and .ask the jury
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to retire to the jury room.
(Whereupon, the jury was excluded.)
(Whereupon, the Court, Court Reporter, defendant and counsel
retired to chambers.)
THE COURT:

I

t~ink

this is a very serious point.

I am

going to give the Commonwealth about ten minutes to show me any
authority whereby I should not grant a mistrial.

I think this case

is on point. This point was referred to the other day. Taking the
cases where you've got one sale, then you've got to try by one sale
and you cannot try them on reputation of selling.

That's what this

case is taliing about and taling about yesterday.

I didn't think

yesterday it was prejudicial.

But this young man who is a brother

has testified that he knows his brother is on trial and sold drugs4
And his other brother sold drugs.

I think that's prejudicial in his

case.
MR. COHEN:

He said he had heard about it, was his answer.

THE COURT:

Let's get the question and answer read

to the Court and counsel with respect to that.
"Question: Have you ever seen him use drugs?"
"Answer:

Yes •11

"Question: When was that?"
"Answer:

I don't know the exact date."

"Question: Well, you do know that he has sold them from
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time to tirre, don't you?"
"Answer : I hear i t. That •s a11 • "
"Question:
"Answer:

You heard it?"
Yes."

"Question: How aboot your brother, Carlton?"
"Answer:

Yes."

"Question: Did you hear that about him too?"
"Answer:

Yes. 11

THE COURT: That's the case and I don't want to declare a
mistrial.

But I don't know that I've got any choice at this point.

So if you can find any authori·ty then I '11 give you about
ten minutes.
MR. LOWE:

If Your Honor please, I will reiterate the

defendant's earlier position. The defendant at this time still stands
ready to waive the jury and will not under those circumstances ask for
a mistrial becuase I understand the Court is in a position to
disregard what should be disregarded. But I don't think the jury is
in such a position.
THE COURT:

1•11 give you ten minutes.

(Whereupon, a short recess was taken.)
(Whereupon, the Court, Court Reporter and counsel retired to
chambers.)
MR. COHEN:

Judge, in ten minutes we can't come up with
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any authority. However, I would like to make this statement with this
case which distinguishes it from this one here.

It says the sole

question to be decided was whether or not the trial court permitted
evidence of bad character of the defendant.

In this Smith case,

the Commonwealth witness was called by the Commonwealth•s Attorney
and in response to a

qu~stion

on direct -- or in this case, redirect

examination -- which has the same consequences, gave a response that
indicated that this man had a reputation, the defendant had in the
Smith case a reputation for drug selling.
Now in this case, we're talking about a defense witness
where Commonwealth Attorney has no idea what he is going to say in
response to any of mY questions.

we•re talking about cross-examination.

we•re talking about an answer that could have gone equally, could have
gone one way or the other.

And it was a question designed to meet

the test of drugs as it related to Majors, one; and two, the fact that
on direct examination he was asked questions directly about his
brother. At least as far as the way he looked and the way he dressed
and about his hat and this question.

The Commonwealth would

contend that it went directly to his credibility. Would he make up
a story as to Majors and at the same time not be candid as to his
brother? Maybe candid one way and not candid another.

I think,

Your Honor, if there is an error here, it could be cured by an
instruction, a cautionary instruction to the jury.
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I don•t believe
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that the jury had any reaction to that answer. Certainly it didn't
occur to me until I was called to the bench.
THE COURT: I know it didn't occur to you.
MR. COHEN: I believe this case is distinguished.
THE COURT: If it had occurred, I don't believe you would
have asked the question. All right.
MR. LOWE: If Your Honor please, the question does not
go to what kind of clothes either the defendant or his brothers
owned. The question does not go to the question of whether Majors
lied on the stand when he said he had never stuck a needle in his
arm. The question could be used for only one purpose and that is
to prejudice the defendant. And in an instance in which the defendant is on trial for sale of drugs to say that the Commonwealth intentionally elliciting response indicating a reputation for the sale
of drugs, is simply a question of cross-examination. I think it
just belies the fact and belies the case involved.
THE COURT: All right, gentlemen, I'm prepared to
make a ruling.
I've got the motion under advisement now. You indicate
that you may want to further discuss something with defense counsel.
MR. KENNAHAN: Well, I indicated that the Commonwealth
was prepared to do that. I thought we would be guided by what the
Court was going to rule.

215

214
MR. LOWE: If Your Honor wishes to take this under
advisement until the jury has returned, the defense has no objection.
THE COURT: You mean until after the jury verdict?
MR. LOWE: Yes, sir.

THE COURT: I'll take it under advisement.
MR. KENNAHAN: I think it would be of help to all con-

cerned-- I'll take my second step and talk a few minutes with
defense lawyers.
THE COURT: Well, I think it would be the proper thing
to do.

(Whereupon, a short recess was taken.)
(Whereupon, Court, Court Reporter and counsel reconvened

in chambers. )
MR. LOWE: If your Honor please, the defense is prepared
to let the Court take the motion under advisement and proceed with
the jury. That's as close as we're going to come on it.
THE COURT: Is that correct?
MR. KENNAHAN: That appears to be correct at the time.
Before the trial began an offer of settling the case was made to the
Commonwealth and declined at that time. I am perfectly prepared
to consider that now but I am not prepared to consider what defense
is now offering. If they want to continue that in no uncertain terms,
and consult with their client-MR. MARK: (Interposing) We don't need Mr. Kennahan
to instruct us.
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THE COURT: The client -MR. LOWE:

(Interposing)

I'm opposed to saying things

with respect to our negotiations on the record.

And I object to

Mr. Kennahan putting that on the record.
THE COURT: Gentlemen, I don't see any point in
continuing with this trial.

I think the motion for mistrial is well

taken and to impose further on this jury after two days of trial,
knowing full well if there's a conviction I would have to set it
aside, I think would not be fair.

11 m going to grant the motion for

a mistrial.
All right, bring the jury back.
(At which time the following proceedings were continued
in Open Court before the jury:)
THE COURT:

Ladies and gentlemen, what we've been

considering is a motion for a mistrial made by defense counsel.
I will explain to you what that means and what the
Court has ruled.

When the last witness was on the stand, the brother,

21-year-old brother of the defendant, Darnell Scales, on crossexamination by the Commonwealth Attorney, he was asked if he knew
whether or not this brother, Tim Scales, on trial sold drugs.

And

his answer was yes, I've heard that he sold drugs. According to the
law, as handed down by our Court of Appeals, when a defendant has
this type of a case, it's tried for one sale and Commonwealth cannot
introduce prior sales, cannot introduce a reputation for selling drugs.
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He must be tried on the one offense. The Court of Appeals has
indicated quite clearly.
The last case on point is March 6, 1972 of Kenneth
Michael Smith that is prejudicial. ,And I find that we find ourselves,
after two days of trial, right in that position.
I cannot anticipate that that would not be considered by
the jury. As a matter of fact, I've got to anticipate that it would
be considered by the jury. So I am going to grant the motion for a
mistrial. And in order to demonstrate that motion, Mr. Maline,
I'm going to ask you to step outside of the jury box, please.
(Whereupon, juror steps from the jury box.)
THE COURT: The Court does hereby declare a mistrial
in this case.
(Whereupon, the jury was dismissed. )
THE COURT: I will direct the Clerk to seal the exhibits
in his possession and to maintain continuity of possession until
further order of this Court.
(Whereupon, at 2:45 o'clock p.m., the bearding was
concluded, a mistrial having been declared by the Court.)
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THE COURT: Arraign the defendant.
MR. LOWE:

If Your Honor please, we would like under the

circumstances to waive the reading of the indictment at this point.
THE COURT: Thank you, Mr. Lowe, but it is the procedure
in this Court to arraign all felony cases.
CLERK:

Case F-1235, Virginia, in the Corporation Court

of the City of Alexandria, January 31, 1972.
The Grand Jury charges that on or about the 8th day of
January, 1972, in the City of Alexandria, Tim Scales did knowingly,
intentionally, unlawfully and feloniously distribute a controlled
drug being to-wit, heroin; Virginia Code 54-524101, paren A paren 1.
Second count, the Grand jury further charges that on or
about the 8th day of January, 1972, in the City of Alexandria, Tim
Scales did knowingly, intentionally, unlawfully and feloniously have
in his possession a controlled drug, to-wit, heroin; Virginia
Code 54-524.01, paren C.
How do you plead to this indictment, sir?
THE DEFENDANT:
CLERK:

Not guilty.

Not guilty.

MR. LOWE:

If Your Honor please, for the purpose of the

record, this case came on on the 26th and 27th days of September
of this year for hearing for trial by jury, which trial ended in a

4

mistrial.
The defendant stands prepared to stipulate that if the
witnesses who were called at that time, both by the Commonwealth
and by the defendant, were recalled at this time that their testimony
would be identical to the testimony that was educed at that time.
THE COURT: All right.
Do you have any motion to make on behalf of the Commonwealth?
MR. COHEN: Your Honor, I would move that the second
count of the indictment as to possession of heroin be nol-prossed.
THE COURT:
MR. LOWE:
THE COURT:

Any objection to that?
No objection to that.
Have the defendant stand.

You are Tim Scales?
THE DEFENDANT:
THE COURT:

Yes, Your Honor.

I want you to answer my questions loud enough

for the Court Reporter to hear.
How old are you, Mr. Scales?
THE DEFENDANT:
THE COURT:

Twenty-two.

You are the same Tim Scales that was tried

in this Court on September 26th and September 27th, 1972, on these
identical charges?
THE DEFENDANT:
THE COURT:

Yes, Your Honor.

And your case ended in a mistrial and a jury
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was dismissed and you were granted a new trial?
THE DEFENDANT:
THE COURT:

Yes, Your Honor.

You understand that this is the new trial today?

'THE DEFENDANT:

Yes.

THE COURT: Now, your attorney has handed me a waiver of
a trial by jury.

It is signed Everett A. Scales.

Is that you?

THE DEFENDANT: Yes, Your Honor.
THE COURT:

Are you also known as Tim Scales?

THE DEFENDANT:
THE COURT:

Yes, Your Honor.

Do you understand that by signing this waiver

you are placing yourself on trial before the Court this morning?
THE DEFENDANT:

Yes, Your Honor.

THE COURT: And you could have another jury trial as you
did the other day and start all over again.
THE DEFENDANT:
THE COURT:

(nods affirmative.)

You're shaking your head.

Do you understand that?
THE DEFENDANT: Yes, sir, I understand.
THE COURT:

The reason I'm asking you is the answer cannot

be put down, the fact that you're shaking your head.
Now, you've discussed all the facts and circumstances
surrounding your case with your attorney?
THE DEFENDANT:

Yes, Your Honor.
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THE COURT: Has he advised you and do you understand that
if you•re found guilty of this charge you can receive 40 years in the
penitentiary?
THE DEFENDANT:

Yes, Your Honor.

THE COURT: You understand that the Court can impose the
same punishment that the jury can impose?
THE DEFENDANT:

Yes, Your Honor.

THE COURT: All right.
The waiver of the jury trial has been concurred in by the
Commonwealth Attorney and will be concurred in by the Court at this
time.
You may have a seat.
The Court at this time will grant a motion for a nol-prossed
on behalf of the Commonwealth without objection on the part of the
defendant to the second count of the indictment.
It is the further understanding of the Court that the
Commonwealth Attorney and the defendant•s attorney want to enter
into a stipulation that the testimony that was presented and the
evidence that was presented before the jury on the prior trial of this
case which took place on September 26th and September 27th of 1972
should become a part of the record of the case to be tried this
morning.
It is mY further understanding that on joint motion counsel
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requests the Clerk to have the testimony transcribed heretofor
heard on the dates indicated, September 26th and 27th, and that the
transcript be marked as an exhibit and become a part of the record
of the trial today.
Likewise, it is the understanding of the Court that the
exhibits marked lA, lB, exhibit marked 2, exhibit marked 3, exhibit
marked 4, exhibit marked 5, heretofor introduced by the Commonwealth
and now in possession of the Clerk of this Court by joint motion of
counsel is to be marked as exhibits made a part of this record.
Gentlemen, we have used Exhibit Number A but it was
never introduced.

Do you want Exhibit A to become a part of this

record? Do you recall what Exhibit A is?
MR. LOWE: Yes, Your Honor.
part of the record.

I believe it is already a

It's one of the pleadings filed in the case and

it will be necessary for a copy of the pleadings to be introduced.
The Court may take note of the pleadings in the jacket.
THE COURT: A11 ri gh.t.
Mr. Clerk, do you have the exhibits indicated?
CLERK:

I do, Your Honor.

(Handing to Court.)
THE COURT: They've been in your exclusive and sole
possession since the prior trial of September 26th and 27th of 72?
1

CLERK:

They have, Your Honor.
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THE COURT:

Would you hand those to counsel please?

(Handing to counsel.)
THE COURT:

I want counsel to satisfy themselves that

the exhibits are the same and have in no way been tampered with.
MR. LOWE:

The defendant is so satisfied, Your Honor.

MR. COHEN:

I am well satisfied, Your Honor.

THE COURT:

Let the exhibits be received.
(Whereupon, the documents
previously marked as
Commonwealth's Exhibits
lA, lB , 2 , 3 , 4 , 5 , and 6
and Defendant's Exhibit A
were received into evidence.)

THE COURT:

All right, gentlemen.

Any further evidence

on behalf of the Commonwealth?
MR. COHEN:

No, Your Honor.

The Commonwealth will rest

its case upon the evidence presented on September 26th and September 27th.
MR. LOWE:
THE COURT:

The first witness is Mr. Webster.
Have the witnesses sworn.

(Whereupon, the witnesses were sworn.)
Whereupon,
LOUIS CARL WEBSTER,
was called as a witness by counsel for the defendant, and having
been previously duly sworn, was examined and testified as
follows:
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F-1350; F-1373
COMMONWEALTH OF VIRGINIA
v.
JAMES COBB - F-1324
S U MMA T I 0 N
---------

Counsel for Defendants have noted the great pains and the
considerable time which the Attorney for the Commonwealth has
wasted in establishing what everyone already knew, namely that
Judge Backus scrupulously complied with ,the requirements of
the Virginia statutes relating to Grand July selection.

The

Virginia Code requirements have been fulfilled - this has been
conceded by Defendants from the very moment of the filing of
the original Motion to Quash in Commonwealth v. Peterson.
The case law, thoroughly discussed in Counsel's Brief and
not here further belabored, teaches unequivocally that the Grand
Jury, however selected,

~

community in which it serves.

represent a cross section of the
This requirement is not found in

the statutes of the Commonwealth of Virginia, but is superimposed
by the Fourteenth Amendment to the Constitution of the United
States and the decisions applying it.

The Attorney for the

Commonwealth in his written "Statement" has had the audacity to
contend that the Fourteenth Amendment has no application to this
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case.

We will make no reply to that supposition, as it de-

serves none.

Does he have the audacity to repeat that con-

tention in open Court?

The Constitutional duties imposed upon

the selector of Grand Juries have been recognized in all the
cases ever decided in the area, and the court is referred particularly to the following cases cited and discussed in Counsel's
Brief:

Warren); Hoyt v. Florida, 368
316 U.

u.s. at 477-478 (Chief Justice
u.s. at 59-60; Stone v. Texas,

Hernandez v. Texas, 347

s.

at 404; Brooks v. Beta, 366 F.2d at 13; Witcher v.

Peyton, 405 F.2d 729.
My colleagues Messrs. Jones, Lowe and Shetler have convincingly demonstrated the pronounced and startling statistical
variations between the composition of the Grand Jury panel and
the Alexandria community in relation to a substantial number of
definable groups:

Women, the Young, the Poor, the Uneducated,

the Daily Wage Earner, the Non-Religious, those who own no real
estate in Alexandria, and those who have moved into Alexandria
during the past twelve (12) years as well as untold hundreds of
those who have lived here more than twelve (12) years but less
than forty years.
These facts are uncontroverted:
1.

The number of persons in the City of Alexandria

eligible for service on the Grand Jury is 74,542.

60.27%

of those persons or 44,932 fall within the age group 21-44
(Appendix I).
2.

The mean age of the Grand Jurors is 58.34 years,

whereas the mean age of the population over 21 is 44.47 (Appendix V).
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3.

The number of members of the Grand Jury 44 or youn-

ger is 6 (10%), whereas it should have been 36 (60%) (Appendix V).
4.

The number of women on the Grand Jury is 6 (10%),

whereas it should have been 31 (52.9%) (Appendix V).
5.

The number of Grand Jurors occupying their own

homes is 51 (85%), whereas there should have been 15 or 16 (26%)
Grand Jurors occupying their own homes (Appendix II).
6.

The average value of real estate holdings of the

Grand Jurors in the City of Alexandria alone is $74,000.00 (Appendix II).
7.

The average of the length of residency of the

Grand Jurors in Alexandria is 40+ years (Appendix II).
8.

Almost three-fourths of the Grand Jurors (71.66% -

43 persons) are properly classified as Professional or Managerial,
whereas the expected proportion would be slightly more than onethird (34.9%- 21).

By contrast, White Collar and Blue Collar

workers, who represent almost two-thirds of the labor force in
Alexandria (33,551 - 64.80%) on the Grand Jury number 6 (10%)
(Appendix III).
9.

While not as striking as the other discrepancies,

the differences between the educational achievements of the
white Grand Jurors and those of the General white populace are
significant, and in the case of the black Grand Jurors are
greater (AppendixiV).
These overwhelming statistical variances have shifted the
burden of proof from the defense to the Commonwealth.
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It is

incumbent upon the Commonwealth now to go forward and show by
rebuttal evidence a constitutionally acceptable explanation for
the discrepancies which, in and of themselves, give rise to a
presumption of deliberate and intentional discrimination. (See
Defendants' Brief, p. 10-12)
The prima facie case of systematic exclusion and discrimination has been overwhelmingly proven.

Since the explanation

of the Commonwealth is insufficient constitutionally to justify
the prima facie case of the defense, the matter has come to its
legal end.

Since "Statistics speak louder than jury commission-

ers" (Brooks v.

~,

366 F.2d at 12) the protestation of the

jury selector that he did not discriminate is not relevant since
it is not intentional discrimination which is the measure but
only the methods employed and the results obtained. (Brief, p.l2):
"It is not enough to choose from
those they see. They must uncover
the source of competent jury prospects
from all significantly identifiable
elements of the community. Innocent
ignorance is no exeuse. It neither
shields the jury's action - verdict
or indictment - from scrutiny, nor
does it justify the half-hearted,
obviously incomplete performance of
duty by the officials." Brooks v. ~,
366 F.2d 1, 12 (5th Circ.l966) cert.den.
386 u.s. 975, reh.den.386 u.s. 1043.
The affirmative testimony of Judge Backus in this case has
made the task of constitutional justification impossible.

Since

the Judge has the duty to uncover the sources of competent jury
prospects, and since Judge Backus testified that he merely followed the statute and then considered Race, Religion and Sex, and
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nothing else, the Defendants' statistical showing of exclusion
based upon all other categories, supra, becomes absolutely conclusive. (Brief p. 10-11).

It is the beginning and the end.

Judge Backus has done what the cases absolutely forbid;
he chose only those whom he knew personally - he picked his
friends:
"It is a simple truth of human nature
that we usually find the best people in
our own image, .•• It is not unnatural
that each may be left with the feeling
that he has discharged his duty when he
has subjectively selected the best folks
known to him ••• " Witcher v. Peyton, 405
F.2d at 727-728.
Even when Judge Backus used an objective standard, the result
does not measure up to constitutional standards:

Sex - while

he did take this category into consideration, Judge Backus
selected a list of persons which underrepresents women by more
than 500%; Religion - while he considered the proportions of
Catholics, Protestants and Jews in the community, i.e., those
who are members of an established Judea-Christian religion, what
of those who are not members of those groups, those who are
agnostic, those who are atheistic, those who are privately religious but do not belong to an established church, or all those
who belong to spiritual denominations that are non-Judea-Christian?; and Race - of the Blacks Judge Backus selected, none
were poor, most were educated beyond all reasonable comparison
to the Black community and, in general, they are as much of the
Black-elite of Alexandria as those who are white clearly belong
to a White-elite.
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Without rearguing the admissibility of questions propounded in regard to income and other indicia of social and
economic status, had the questions been allowed we clearly
would have shown what everyone connected with this case
including Judge Backus and the Attorney for the Commonwealth
knows, to-wit:
are

~ell

the Grand Jury list is a list of people who

known and highly regarded in the community, and whose

average annual income is greatly in excess of that of the
average citizen of Alexandria.
Furthermore, the current Grand Jury list is not any "exception" to Judge Backus' selections.

He so testified.

The

five (5) years of·Grand Jury lists in evidence establish this
beyond refute.

These exclusions have been, as a matter of

direct evidence, systematic and continuing.
Counsel for Defendants believe Judge Backus when he says
he was motivated by a sincere and conscientious desire to
discharge his duties and selected persons for Grand Jury duty

'

who were honest, intelligent, and of good demeanor and who he
thought would do a good job.

They were his friends.

average out to his own apparent age.
his apparent economic status.

They

They average or go beyond

He selected them because he knew

them and sincerely believed they would discharge their duties
well.

What he did, however, is constitutionally impermissible:

As the Court stated in Witcher v. Peyton, 405 F.2d 725 (4th Cir.
1969), when speaking of a jury selected by a Judge who "selected
potential grand jurors from among persons he was familiar with"
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because he did not "want to put somebody on there just at
random," which is our case here:
"Such a highly subjective selective
approach is at war with the idea that
trial by jury in the American States
means trial by a jury composed of a
fair "cross-section of the community"
••• If that requirement is observed,
the officials charged with choosing
••• jurors may exercise some discretion to the end that competent jurors
may be called. But they must not allow the desire for competent jurors
to lead them into selections which
do not comport with the concept of
the jury as a cross-section of the
community. Tendencies, no matter
how slight, toward the selection of
jurors by any method other than a
process which will insure a trial by
a representative group are undermining processes weakening the institution of jury trial, and should be
stnrdily resisted. That the motives
influencing such tendencies may be of
the best must not blind us to the dangers of allowing any encroachment whatsoever on this essential right. Steps
innocently taken may one by one lead
to the irretrievable impairment of substantial liberties." 405 F.2d at page
728.
Our case, even omitting that which we were not permitted
to show, clearly establishes that the Alexandria Grand Jury is
in fact the "organ of a special group of class" that of the
Alexandria old-guard, an Aristocracy membered by a clique of
land-owning, wealthy, more-than-middle-aged, long-time residents of our city.

Those they sit in judgment upon have no

characteristics in common with this Aristocracy, except that
all are members of the human race.
The motion to quash the indictments should be granted.
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Respectfully submitted,

J. Flowers Mark
Of Counsel for Defendants

Cullen B. Jones, Jr.
Attorney for Stanley Peterson

James M. Lowe
of Counsel for Stanley Peterson

George L. Shetler
Of Counsel for Stanley Peterson

Joseph B. Bullock
Attorney for George Parker

Donald M. Haddock
Attorney for Gregory Peterson
and Robert Sitton

John H. Duvall
Attorney for Norman Anger

Barry R. Poretz
Attorney for Rhoda Willowby
CERTIFICATE OF SERVICE
The undersigned hereby certifies that he did on the
22nd

day of August, 1972, hand deliver a true copy of the

foregoing Summation to the Attorney for the Commonwealth.
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EXTRACT FROM CENSUS FIGURES
CITY OF ALEXANDRIA, VIRGINIA
1970 CENSUS

110,938

TOTAL POPULATION
UNDER 21

36,396

32.80%

21 to 44

44,932

40.50%

45 UP

29,610

26.70%

21 AND OVER

74,542

21 to 44 AGE GROUP 44,932 is 60.27% OF PERSONS ELIGIBLE
FOR GRAND JURY DUTY.

44.47 YEARS

MEAN AGE OF THOSE OVER 21
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II

HOUSING
GRAND JURY
TOTAL HOUSING UNITS

42,477

60

OWNER OCCUPIED

(51)

RENTER OCCUPIED

(9)

COMMUNITY

85%

15%

(11,046) 26%
(31,431) 73.99%

NOTE: 6 MEMBERS OF GRAND JURY ARE APARTMENT DWELLERS.
ALEXANDRIA HAS A SIGNIFICANT BUT UNKNOWN NUMBER
OF APARTMENT UNITS WITHIN THE CITY LIMITS.

LENGTH OF RESIDENCY OF GRAND JURORS IN ALEXANDRIA - 40+ YEARS

AVERAGE VALUE OF REAL ESTATE HOLDINGS OF GRAND JUROR IN
THE CITY OF ALEXANDRIA
$74,000.00
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III
ECONOMIC
GRAND JURY

COMMUNITY

OCCUPATION
PROFESSIONAL AND MANAGERIAL
Professional, kindred, technical
(19) 31.66%

(13, 327) 25.7%

(24) 40.00%
(43) 41.66%

(4,770) 9.2%
(18,097) 34.9%

Sales Workers

(1) 1.6%

(3,462) 6.7%

Clerical, Kindred

(3) 5%

(15,128) 29.2%

TOTAL

(4) 6.6%

(18,590) 35.9%

Craftsmen, Foremen, Tradesmen

(-)

0%

( 4, 511) 8.7%

Operatives other than transport

(-) 0%

(1,930) 3.7%

Transport Equipmenb Operatives

(-) 0%

(1,191) 2.3%

Laborers

(1) 1.6%

(1,223) 2.36%

Service Workers other
than Private Household

(1) 1.6%

(5,320) 10.27%

Service Workers Private Household

(-) 0%

TOTAL

(2) 3.2%

(14,961) 28.81%

HOUSEWIFE

(2) 3.33%

NOT REPORTED

Managers, Administrators

WHITE COLLAR

BLUE COLLAR
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(786) 1.48%

IV

EDUCATION
GRAND JURY

COMMUNITY

WHITE
COLLEGE

50.00%

37.6%

SOME COLLEGE

20.45%

14.4%

HIGH SCHOOL

15.90%

23.2%

2.27%

12.4%

ELEMENTARY
UNKNOWN

11.36%

0%

COLLEGE

33%

3.9%

SOME COLLEGE

11%

4.0%

0%

19.5%

ELEMENTARY

33%

45.8%

UNKNOWN

22%

NEGRO

HIGH SCHOOL

0%

v
AGE
GRAND JURY

COMMUNITY

MEAN AGE

58.34

YOUNGEST JUROR

41

21-44 (44,932)

10%

62.27%

25 UP (29,610)

90%

26.70%

. 0%

21 - 35 (33,277)

WOMEN

GRAND JURY

44.47 (of
persons over 21)
21 (Eligible)

44.64%

COMMUNITY

MEAN AGE

58.8

45.27 (of women
over 21)

YOUNGEST JUROR

48

21 (Eligible)

TOTAL COMPOSITION

(6) 10%
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(39, 438) (Women
over 21)
52.90%

-------~-

----

-----

JUDGE DESIGNATE SINCLAIR'S
OPINION
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IN THE CORPORATION COURT FOR THE CITY OF
ALEXANDRIA, VIRGINIA
COMMONWEALTH OF VIRGINIA
vs.
STANLEY PETERSON, et als, Defendants.
Stanley Peterson, Gregory A. Peterson, Robert Sitton, Rhoda Willowby,
George Parker, Norman Anger, and others, each under one or more indictments
returned by a grand jury of the Corporation Court of the City of Alexandria,
Virginia, have filed motions to quash the indictments on the principal grounds
that the composition of the grand jury violated their rights under the equal
protection and due process clauses of the Fourteenth Amendment to the Constitution
of the United States.
Additionally, Rhoda Willowby and Norman Anger allege that the indictments
are void because the 11 Selection of the grand jurors for the special grand jury,
which returned the indictments, was not conducted pursuant to statute 11 •
The decision on the motions will apply only to the defendants named above
as the other defendats were not present in court and the motions were continued
as to them.
The motions present an ever-broadening issue in the field of criminal law;
that being how far appointing authorities have to go to insure that a cross-section
of the community is represented on both grand and trial juries.
The grand jury lists of the City of Alexandria containing the required 60
persons per year for the jury years 1967-68, 1968-69, 1969-70, 1970-71 and
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1971-72 reveal that some 40 persons have been on the list each and every year.
Further~

the evidence reveals that the list for the year 1971-72 contains no

persons in the age group from 21 to 40, although persons in this age group
represent some 40% of the total population of the city.

10% of the grand jurors

were women, while 52.90% of the city's population is composed of women over the
age of 21 years. Other statistics reveal the relationship of college-educated
persons on the jury in comparison with the number of eligible residents with
college degrees or some college training.

Also in evidence is the percentage of

professional persons in the city and on the juries, the percentage of those
falling in alleged white collar and blue collar categories in the City and on the
juries.
Judge Franklin P. Backus, Senior Judge of the Corporation Court, who prepared
the grand jury lists for the above-described years, testified that in selecting
the members of the grand jury he followed the Virginia statutes.

(Sections

19.1-148 and 19.1-150 of the Code of Virginia of 1950, as amended.)
19.1-148 provides that the judge shall select

11

•••••

Section

60 persons 21 years of age

and upwards, of honesty, intelligence and good demeanor ....... , while Section
19.1-150 provides that

11

••••••

Each grand juror shall be a resident of this state

one year and of the county or corporation in which the court is held 6 months,

. . .. .
II

He also testified that the lists were limited to persons known to him either
personally or by reputation, and that in putting the names of persons on the list
he considered, in addition to the mandates of the statutes, race, sex and religion;
that is to say, he included on the lists whites, blacks, Jews, Gentiles, Protestants
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and Catholics.

Conversely, he did not consider economic standing, income,

social standing, age or length of residence, except that which me statutory
requirements, or whether they occupied homes which they owned or rented.
During the period 1966 to 1971 women were not required to serve if they did
not desire to do so and notified the clerk of the court in writing within 15 days
after selection and in 1971 the statute was changed to exclude only those women
who notified the clerk that they have custody of and responsibility for a child or
children 16 years of age or younger, or a person having a mental or physical impairment requiring continuous care during normal court hours.

Section 19.1-148,

Code of Virginia of 1950 as amended.
It goes without saying that the arbitrary and systematic exclusion of persons
from juries whether those excluded be of a particular race or a particular class
and whether the exclusion results from legislative action or from arbitrary and
capricious action of those charged with the duty of providing jury lists in
constitutionally impermissible.

Strauder v. West Virginia, 100 U. S. 303 (1880};

Neal v. Delaware, 103 U.S. 370 (1881); Hernandez v. Texas, 347 U. S. 475 (1954);
Norris v. Alabama, 294 U. S. 587 (1935); Witcher v. Peyton, 405 F. 2d 725 (4th Cir.
1969).
In~

v. New York, 332 U. S. 261 {1947) Justice Murphy in a dissenting opinion

stated what is now known as the cross-section principle, which now finds frequent
application:
"There is a constitution a1 right to a jury tria 1 from a
group which represents a cross-section of the community.
And a cross-section of the community includes persons with
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varying degrees of training and intelligence and with
varying economic and social positions.

Under our

Constitution, the jury is not to be made the representative
of the most intelligent, the most wealthy or the most
successful, nor of the least intelligent, the least wealthy
or the least successful.

It is a democratic institution

representative of all qualified classes of people." 332 U. S. at 299.
In United States v. Flynn, 216 F. 2d 354 {2d Cir. 1954), Judge (later
Justice) Harlan defined the corss-section concept as follows:
"Cross-section means not proportional representation
of all groups within the community but rather a fair
sample tempered and limited by the eligibility standards
imposed upon the jury clerks by applicable federal and
state laws, such as age, character, intelligence, integrity
and so forth."
In Brown v. Allen, 344 U. S. 443 (1953) wherein the Supreme Court held that
the use of tax lists as a source to obtain juries was proper, it was said:
"Our duty to protect the federal const1tut1onal rights of
all does not mean that we must or should impose on states our
conception of the proper source or jury lists, so long as the
source reasonably reflects a cross-section of the population
suitable in character and intelligence for that specific duty."
344 U. S. at 474.
The court further said:
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•••••

we may not act to alter practices of a state which

are short of a denial of equal protection or due process in
the selection of juries.

States should decide for themselves

the quality of their juries as best fits their situation so
long as the classifications have relation to the efficiency
of the juries and are equally administered." 344 U.S. at 473.
While the great majority of cases coming before appellate courts have been those
involving allegations of jury discrimination on both grand and trial juries on the
basis of race, more recently the courts have been asked to consider allegations of
discrimination based upon the omission of various classes and groups.
As previously stated, the extreme difficulty with this decision is how far those
charged with the selection of juries must go to insure that the lists contain a
cross-section of the community.
The defendants rely heavily on Witcher v. Peyton, 405 F. 2d 725 (1969) in which
the 4th Circuit struck down the method of jury selection in Pittsylvania County,
holding that it "was so highly subjective as to be at war with the idea that trial
by jury in American states means trial by jury composed of a fair cross-section of
the community." 405 F. 2d 727. But Witcher deals with the exclusion of members of
the negro race and it with other similar cases stands for the proposition that where
there is a substantial disproportionate representation of ones race on both grand
and trial juries and such under-representation was recurrent there existed a prima
facie case of discrimination.

Following and extending Witcher

is~·

v. Butera,

420 F. 2d 564 (1st Cir. 1970) in which the defendant contended that his grand jury
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was underrepresented by the young and the very old, by women and by the less
educated. The court found a 11 Significant disparity 11 with regard to age and
thus held that the inference of discrimination was raised and the burden of
explanation shifted to the government.

Further, that court found a prima

facie case of discrimination to be made out with reference to the number of
women and the 11 less educated 11 which composed the jury pool.
It may well be that on the basis of the decisions of the cited cases
together with many others appellate courts may hold that the method of selection
employed by Judge Backus over the challenged period was discriminatory and
although unintentionally so none the less has deprived the defendants of their
right to due process and equal protection.

Had I the authority to exercise the

same supervisory power over the Corporation Court of the City of Alexandria which
is exercised by the federal appellate courts over the federal trial courts I
might suggest different methods of selection.

However, I do not choose to extend

Witcher nor follow Butera because I believe to do so would demonstrate that the
courts are extending a principle which if continued will lead to the creation of
a legal monster which will ultimately devour the courts and that the rule of
exclusion will of necessity become the rule of inclusion.
If the lists before the court are not constitutionally balanced because the
economically deprived, the young and the women are underrepresented one does
not have to be versed in the law to predict that future onslaughts against the
composition of juries will be directed toward the absence of smaller but equally
well defined societal groups and this despite Swain v. Alabama, 380 U. S. 202
(1965) holding that there is no requirement that a jury be a statistical mirror
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of the community.

Common sense alone dictates that attacks will be directed

because juries were not representative of such groups as the gay liberation
front, the hippies, the hawks, the doves, the democrats, the republicans, the
religious, the irreligious, the feminists, the womens libbers, the employed
and the unemployed, to name a few.
If a prisoner has a low I. Q., have his constitutional rights been violated
if he can successfully demonstrate that juries for some unspecified period possess
superior intellect?
If a mere investigative body such as the grand jury must contain the crosssection indicated by Butera, what will be the result of a challenge of an arrest
warrant procured and executed by a member or members of a given police department
upon a showing that such department did not contain a cross-section of the
community?
While it is manifestly impossible to furnish an accused in every case with a
trial judge of his age, race, religion, economic or social standing, what might be
the ultimate result of a challenge directed to the composition of the highes court
of the land?
Thus I do not believe that in every conceivable situation of alleged discrimination the states should be put to the burden of providing an acceptable explanation
or suffering the consequences. The Virginia statute directing the method of
selecting grand juries has never been invalidated. Using a number of the same
persons on grand juries each year for a period of five years, while possibly not
desirable, has never been declared constitutionally impermissible and in this era
of permissiveness we would do well to heed the principle as well

248

as the admonition expressed by our own Supreme Court in Brown v. Commonwealth,
138 Va. 807 (1924) when, in an opinion by Justice Campbell, it said:
" It is axiomatic that an accused, when placed upon
trial for his life or liberty, is to have thrown around
him every safeguard known to the law, in order that he
may be afforded a fair and impartial trial.

On the other

hand, it should be the policy of the courts in the enforcement of the criminal laws • to hold to the substance
and let the shadow go,• lest as said by Keith P, in the
dissenting opinion in the case of Jones v. Commonwealth,
100 Va. 859, 41 S. E. 957, we •impair and undermine
confidence in the law as a rational rule of conduct, and
tend to encourage resort to tumultary and violent methods
for the punishment of crime, which all deplore as a blot
upon our civilization•."
If the principles and the admonition expressed fifty years and more ago
are in need of updating then I am bold to add my opinion that the time has long
since past for the courts of justice of this land to once again explore the
doctrine of harmless error and to return to those who assert it the burden of
proving prejudicial error.
Turning now to the motion filed by Rhoda M. Willowby and Norman Anger,
they contend that they were indicted by a special grand jury, the provisions
for and composition of which is found in Section 19.1-149 of the Code of
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Virginia of 1950, 1
1 Section 19.1-149. When special grand jury may be ordered; by whom and how. A special grand jury may be ordered at any time by a circuit court of a county
or corporation, or corporation or hustings court of a corporation, or the judge
thereof in vacation. The jurors shall be summoned from a list furnished by the
judge. When a grand jury, regular or special, has been discharged, the court,
during the term, may impanel another grand jury, which may be a special grand
jury. A special grand jury may be summoned for and impanelled at a special term
of the court as well as at a regular term. In the event a special grand jury has
been impanelled to investigate any given condition
and that this section was not followed because the grand jury was composed of
those whose names are contained on the regular grand jury list of sixty persons
provided for in Section 19.1-148 of the Code of Virginia of 1950, as amended.2
Article VI, Section 97 of the Virginia Constitution provides that the
number of terms of the circuit court for the several counties and cities shall
be prescribed by law and
or conditions, and has not completed its hearings before the end of the term of
court at which it was impanelled, such special grand jury may, on order of the
court, be continued from time to time and other grand juries, regular or special,
may be impanelled by the court for the hearing of other matters.
2section 19.1-148. When and how grand jurors to be selected and summoned;
lists to be delivered to clerk. - The judges of such courts shall annually, in
the month of June, July, or August, select from the citizens of each county of
their respective circuits and in their several cities sixty persons twenty-one
years of age and upwards, of honest, intelligence and good demeanor and
suitable in all respects to serve as grand jurors who shall except as hereinafter provided be the grand jurors for the county or city from which they are
selected for twelve months next thereafter. Such jurors shall be selected in
each county from the several magisterial districts of the county and in each
city from the several wards of the city in proportion to the population thereof.
The judge making the selection shall at once furnish to the clerk of his court
in each county of his circuit or in his city a list of those selected for that
county or city. The clerk, not more than twenty days before the commencement of
each tenm of his court at which a regular grand jury is required, shall issue a
venire facias to the sheriff of his county, or sergeant of the city, commanding
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him to summon not less than
as aforesaid (the number to
order entered of record) to
the court to serve as grand

five nor more than seven of the persons selected
be designated by the judge of the court by an
be named in the writ to appear on the first day of
jurors.

Section 98 of the same Article provides in part that in cities of the first class
there may be corporation courts as well as circuit courts.
Section 17-143 of the Code of Virginia of 1950 as amended provides in part
that there shall be monthly terms of every corporation court, or other city court,
unless otherwise expressly provided by law.

Finally, Section 19.1-147 of the Code

provides this:
11

••••••

there may be a regular grand jury at one term

in each year of the circuit courts of the counties and
of the corporations or hustings courts of the corporations
to be designated by the judges of the courts, respectively,
and special grand juries whenever ordered as herein provided. 11
I would call attention first to the language of Section 19.1-147 which does
not mandate that there be a regular grand jury at any term but merely permits one.
Just as the statute permits a regular grand jury at one term it does not bar one at
other terms. Just as Section 19.1-149 provides that the special grand jurors shall
be summoned from a list furnished by the judge it does not bar from its composition
those persons whose names are contained on the list of sixty persons mentioned in
Section 19.1-148.
The statutes under consideration are, borrowing a phrase from the late Charles
Kegwin, Professor of Law of Georgetown University, "saturated with the subtleties
of medieval scholasticism, .. and I might spend much time in this opinion trying to
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rationalize these statutes and using many pages to describe the factual situations
and the opinions of the Court in Robinson v. Commonwealth, 88 Va. 900; Robertson v.
Commonwealth, 1 Va Dec. 851; McDaniel v. Commonwealth, 165 Va. 709; Mesmer v.
Commonwealth, 26 Gratt. 976; Wright v. Commonwealth, 114 Va. 872; Shinn v.
Commonwealth, 32 Gratt. 899; Lyles v. Commonwealth, 88 Va. 396 and Benson v.
Commonwealth, 190 Va. 744.

I confess that the three statutes have troubled me

for more years than I care to recall.
Among many questions posed one simple one stands out:

if there be only one

regular grand jury term per year and thus one regular grand jury, why does the
statute provide for a grand jury list containing the names of 60 persons when
the one regular grand jury for the one regular term would be composed of not
less than 5 nor more than 7 persons as is also provided in Section 19.1-148?
If the provisions of Section 19.1-147 stating that there may be a regular
grand jury at one term in each year are words of limitation, why then the
provisions of Section 19.1-148:
" ••.•. the clerk, not more than twenty days before the
commencement of each term of his court at which a regular
grand jury is required, sha 11 issue a venire facias •.•.. ".
I believe it obvious that a regular grand jury whose composition is made up
from the list of sixty persons appointed annually by the judge of the court is to
be called at each term of each court having criminal jurisdiction and that special
grand juries are to be used for special investigative purposes as described in
in Benson v. Commonwealth, supra, and additionally during term time when the
regular grand jury may have been discharged.
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I thus do not believe that the grand jury which indicted these defendants
was a special grand jury within the true meaning of the term and that so designating it, if error, was harmless error.
On the other hand, if it was a special grand jury solely because so designated I do not believe it unlawfully constituted because composed of persons
whose names appeared on the regular grand jury list.
If I have been guilty of asserting

fflY

personal opinions too often in the

decisions on the two issues here presented I would nevertheless assert a final
one and suggest that the Legislature of Virginia consider consigning these
statutes as well as the ones relating to the number to be summoned on civil and
criminal juries to oblivion and replacing them with more workable ones.
For the reasons stated the motions to dismiss the indictments are denied.

/s/ Arthur W. Sinclair
Judge

September 18, 1972.
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JPDGE DESIGNATE SINCLAIR'S
OWER

..2.54

VI RGI NI A :
IN THE CORPORATION COURT OF THE CITY OF ALEXANDRIA
COMMONWEALTH OF VIRGINIA
vs
STANLEY PETERSON

F-1352, F-1353, F-1227, F-1372,
F-1374;

RHODA WILLOUGHBY

F-1383, F-1384;

ROBERT SITTON

F-1241, F-1242;

GREGORY A. PETERSON

F-1354, F-1411;

NORMAN ANGER

F-1385, F-1386;

GEORGE EDWARD PARKER

F-1344, F-1345, F-1346, F-1347,
F-1348, F-1349, F-1350, F-1373.

Defendants
0 R0 E R

Upon testimony, documentary evidence and oral argument in open Court, and,
upon written briefs, and defendants• written summation, all offered and submitted
on defendants• Motions to Quash the Indictments in the above-entitled causes, it
is this 27th day of September, 1972.
ORDERED, that the Motions to Quash the Indictments be, and the same are,
hereby DENIED, for the reasons set forth in the opinion of the Court attached
hereto and made a part hereof.

Seen and Agreed to:
/s/ John E. Kennahan
John E. Kennahan
Comrnonwealth•s Attorney

/s/ Arthur W. Sinclair
JUDGE
Entered September 27, 1972
Book_ _ ____,page _ _ __

Seen and Excepted to:
/s/ Cullen B. Jones, Jr.
Cullen B. Jones, Jr.
2s 5

/s/ George Shetler
George Shetler
/s/ J. Flowers Mark
John F. Mark
/S/ James M. Lowe
James M. Lowe

/s/ John H. Duvall
John H. Duvall
/s/ Barry R. Poretz

Joseph B. Bullock
/s/ Donald M. Haddock
Donald M. Haddock
Attorneys for Defendants
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JUDGE GIAMMITTORIO'S ACCEPTANCE
OF THE ENTIRE RECORD IN
PETERSON INTO PETITIONER'S
CASE, AFFIRMATION OF JUDGE
SINCLAIR'S DECISION AND
PETITIONER'S OBJECTION THERETO

COMMONWEALTH v. SCALES
September 26, 1972
p. 3
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P R 0 C E E D I N G S
-----------THE COURT:
MR. LOWE:

Has the defendant been arraigned?
If Your Honor please, prior to the

defendant being arraigned, I suggest there is one motion
which is outstanding in the case; and that is the motion to
quash the Grand Jury's indictment.
I believe the Commonwealth is in a position to
stipulate that the evidence taken before Judge Sinclair and
the ruling which Judge Sinclair made on this case, on the
case of Commonwealth versus Peterson, et. al., would apply
to the case of Commonwealth versus Scales.

And the defen-

dant would so stipulate.
THE COURT:

Is that correct, Mr. Cohen?

MR. COHEN:

Yes, Your Honor, and the Commonwealth

will so stipulate.
THE COURT:
MR. MARK:

All right.
We also move by that stipulation,

Your Honor, that all of the record of that case including
briefs of counsel be submitted and incorporated in the record.
THE COURT:

Stipulation is hereby received.

And

the motion to dismiss before Judge Sinclair is denied.
MR. MARK:

Would the Court be so kind as to note

the objection of counsel?
THE COURT:

Objection is noted.
258

PETITIONER'S ORDER OF CONVICTION
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VIRGINIA:
IN THE CORPORATION COURT OF THE CITY OF ALEXANDRIA
Commonwealth
vs

F-1235

Tim Scales
This day came again the Attorney for the Commonwealth and Tim Scales, age
22 years, who stands convicted of a felony, to-wit:
drug-Heroin, was

aga~n

Distribution of controlled

let to the bar in the custody of the jailor of this Court

and came also James M. Lowe, his counsel.
This matter came on this day for further reports from the probation officer
and Second Genesis, and
Whereupon, the Court, taking into consideration all of the evidence in the
case, the report of the probation officer, the matters brought out on crossexamination of the probation officer and such additional facts as were presented
by the defendant and the further reports of the probation officer and Second
Genesis, and it being demand-d of the defendant if anything for himself he had
or knew to say why judgment should not be pronounced against him according to
law, and nothing being offered or alleged in delay of judgment, it is accordingly
the judgment of this Court that the defendant is hereby sentenced to confinement
in the penitentiary of this Commonwealth for the term of ten (10) years and that
the Commonwealth of Virginia do recover against the said defendant its costs by
it about its prosecution in this behalf expended, to-wit: $390.75.
And the Court having received and considered the post-sentence report of the
probation officer and having considered the defendant's motion to suspend
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execution of the aforesaid sentence and place the defendant on probation, and
being of the opinion that it is compatible with the public interest so to do,
the Court doth adjudge and order that the execution of the sentence of ten (10)
years in the penitentiary pronounced against the defendant as aforesaid, be and
the same is hereby suspended and the defendant is hereby placed on probation
under the supervision of the probation officer of this Court, during his uniform
good behavior for five (5) years from this date and upon the further condition that
he be enrolled in the program of Second Genesis and successfully complete same,
failure to do so will be immediate imposition of the aforesaid sentence to the
penitentiary.
The Court certifies that at all times during the trial of this case the
defendant was personally present and his attorney was likewise personally present
and capably represented the defendant.
And the defendant is remanded to jail to be released to the supervision of
the probation officer.
The Court certifies that the defendant was advised of his right to appeal,
so acknowledged by defendant.

/s/ George M. Giammittorio
George M. Giammittorio, Judge
Entered December 12, 1972
Book _______,page _ _ _ __
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JUDGE GIAMMITTORIO'S ORDER
APPOINTING COUNSEL FOR
PETITIONER
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V I RG I NI A :
IN THE CORPORATION COURT OF THE CITY OF ALEXANDRIA
COMMONWEALTH OF VIRGINIA

vs.

Criminal Number F-1235

TIM SCALES
Defendant
0 RDE R

UPON Motion of the Defendant herein made this day in open Court and upon
good cause shown, it is
ADJUDGED and ORDERED that the appeal of TIM SCALES, the Defendant herein,
be and it hereby is, noted and it is further
ADJUDGED and ORDERED that JAMES M. LOWE and J. FLOWERS MARK be and they
hereby are appointed to represent the Defendant in said appeal.
ENTERED this 21 day of December, 1972.

/s/ George M. Giammittorio
JUDGE

/s/ James M. Lowe
JAMES M. LOWE
LOWE, MARK &SHETLER
Counsel for Defendant
The Law Building
117 North Fairfax Street
Alexandria, Virginia
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PETITIONER'S NOTICE OF APPEAL
AND

ASSIGNMENTS OF ERROR
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VI RGI NI A :
IN THE CORPORATION COURT FOR THE CITY OF ALEXANDRIA
COMMONWEALTH OF VIRGINIA
vs.

Criminal Number F-1235

EVERETT AUGUSTUS SCALES
Defendant
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR
The Defendant, EVERETT AUGUSTUS SCALES, gives Notice of Appeal from the
judgment of the Court rendered herein on December 12, 1972, and assigns the
following errors as required by Rule of Court 5:1, Section 4:
1. The Court erred in overruling the Defendant's Motion to Quash the
Indictment, to-wit:
(a)

The Court erred in that its ultimate finding did not and could

not find support in the evidence adduced;
(b)

The Court erred in denying the Defendant due process of law and

compulsory process by repeatedly refusing to require witnesses to answer questions
of the Defendant which questions were relevant; material and crucial to the defense;
(c)

The Court erred in refusing to allow the Defendant's witnesses to

testify concerning their personal knowledge of the Grand Jury and the community
in general;
(d) The Court erred repeatedly in unreasonably limiting the scope of
examination of the Defendant's witnesses;

2&5

(e)

The Court erred in refusing to allow the Defendant to make

proffers for the record so as not to abandon obviously material aspects of said
Motion.
2. The Court erred in that the evidence adduced at trial did not support
the finding on the merits and the Defendant gives Notice pursuant thereto that
since the trial transcript has not as yet been made available to him, he reserves
the right to further assign error based upon said transcript after same has been
made available and been reviewed.

EVERETT AUGUSTUS SCALES
by counsel

J. FLOWERS MARK
JAMES M. LOWE
LOWE, MARK & SHETLER
Counsel for the Defendant
The Law Building
117 North Fairfax Street
Alexandria, Virginia 22314

CERTIFICATE OF SERVICE
I hereby certify that a copy of this NOTICE OF APPEAL AND ASSIGNMENTS OF
ERROR was delivered to JOHN E. KENNAHAN, Esquire, Office of the Commonwealth
Attorney, Counsel of record for the Commonwealth of Virginia, on this the 11th
day of January, 1973.

J. FLOWERS MARK
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