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MOTION FOR JUDGMENT
Filed July 10, 1972

Plaintiff moves the Court for judgment against Defendants jointly
and severally in the amount of $50,000.00, for this, to-wit:
1. On July 11th, 1970, Donna Marie Denion was visiting the
property known as "Indian Acres" owned by the Defendant, Indian
Acres of Thornburg, Inc., in Spotsylvania County, Virginia, as an
invitee.

2. That at said time and place the Defendant, Gary Biller, climbed
to the tpp of an observation tower which was open to the general public
and negligently threw or dropped or caused to be thrown or dropped a
cement! or rocklike substance from the top of the observation tower
striking the Plaintiff.
1

1

3. That at said time and place Defendant, Indian Acres of Thornburg, Inc. negligently allowed unsupervised children to climb in the
said tower, knowing the same to be hazardous, allowed the area to
contain· rocks and debris which reasonably could be expected to cause
injury, and failed to take the proper safety precautions to prevent
objects from being thrown or dropped from the observation tower.
4. As a proximate result of the negligence aforesaid, the Plaintiff
was thereby caused to sustain permanent injuries, has suffered and will
continuf to suffer pain in body and in mind, has continued and will continue to incur medical bills and was otherwise injured and damaged.
!

Wherefore This Motion For Judgment.

* *
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OPINION OF COURT
Dated December 26, 1973

Although I have had a crowded court and research schedule for
the past several months, I have been able to come to a decision concerningithe motion to set aside the verdict in the above styled suit, after
considerable independent research in addition to the briefs submitted
by counsel. Interestingly, the point involving the liability of the corporation hete under the peculiar set of facts is apparently without exact
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precedent, nationwide. Two or three cases cited in briefs of counsel do
touch on the point and were helpful. The most irnportant point to keep
in mind in considering this case is that philosophical area of the law
whose function is to provide protection for infants and others more
helpless than prudent persons.
A landowner must use due care in seeing that his land is safe for
invitees; and the court at the outset holds that the injured plaintiff
here was an invitee on the occasion which gave rise to this action. Where
such invitees are children and their enthusiasm for play and simulated
combat is encouraged by the setting, the landowner generally should
exercise a higher degree of care for the protection of infant invitees.
Of course, the landowner's duty is measured by elements such as
the age of the children, the type of play within the setting and the sort
of danger, if any, with which the setting is fraught.
After verdict, a motion to set the same aside as contrary to the
law and the evidence and as being without evidence to support it must
first be considered in the best light of plaintiff's evidence and all fair inferences flowing therefrom. Sale v. Figg, 164 Va. 402, 180 S.E. 173
(1935).
A question for the jury should not be kept from it if reasonable
men could disagree concerning the facts of a case to be decided by it
under the court's instruction. Therefore, in the case at hand, if Indian
Acres could have reasonably foreseen an accident of the sort which
occurred in this case, and reasonable men could disagree on this point,
the court properly submitted the matter to the jury. That was the
opinion of the court when the motion was first made after completion
of the plaintiff's evidence.
Concerning the degree of care owed a landowner to an invitee,
unquestionably the former does owe a duty of reasonable care to the
latter. The property should be kept in a safe condition, or invitees
should be warned of potentially dangerous conditions on the land which
are not obvious to an invitee. Knight v. Moore, 179 Va. 139, 18 S.E. 2d
266 ( 1942) . The sixteen year old plaintiff in Knight suffered personal
injury by falling over a cable near a swimming pool installed by the
defendant owner. The Supreme Court of Virginia was of the opinion
that the jury should have decided whether or not the cable was a danger
in its particular location and if so, whether the plaintiff was properly
warned of the danger by a sign which had been placed about five feet
away.
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Although in Knight no point was made with respect to the girl's
age, usually where children suffer injury, the rule concerning duty to
invitees is examined more carefully and occasionally not strictly applied. Although there is a divergence of opinion from the courts around
the country which have considered cases with facts somewhat similar
to the one under our consideration, generally speaking the bare knowledge of the continued presence of children on a landowner's property is
not enough to make him liable. In addition, the landowner should have
possessed knowledge of the presence of the instrumentality involved in
the injury so that it would not be unreasonable to expect him to foresee
the actual mishap, or a similar one.
In reviewing opinions of the various courts where the landowner
was liable because of his knowledge of the presence of children and
the instrumentality located on his property, an early case is Wilson v.
Norumbeqa Park Co., 275 Mass. 422, 176 N.E. 514 ( 1931). The park
owner !permitted some children who were early teenagers to rent riding
ponies from him. A pedestrian in the park was injured when struck by
one of the ponies and the resulting jury verdict was for the plaintiff, the
injured pedestrian. The Supreme Judicial Court of Massachusetts sustained plaintiff's verdict notwithstanding evidence that the children had
been warned by the owner against racing with the ponies. It appears
from a reading of the opinion that the Court considered the volatile
combination of spirited youngsters and lively ponies sufficient to charge
the owner, presumably a reasonable man, with danger to pedestrians in
the park in an invitee status.
In a West Virginia case, the Supreme Court laid heavy emphasis
on the responsibility of a landowner to use reasonable care, especially
toward children, where a child was drowned in a pond resulting from a
dam built on defendant's property. White v. Kanawha City Co., 127
W.Va. 566,34 S.E.2d 17 ( 1945).
In Virginia, the case of New Bay Shore Co. v. Lewis, 193 Va. 400,
69 S.E.2d 320 ( 1952) involved a merry-go-round injury and appears to
have cistablished the question of "foreseeability" as a jury question in
cases ~ith similar facts. Children were passengers on the carousel and
one or more of them accidentally brushed against the young plaintiff
causing her to fall off and strike the ground. The defendant had posted
a sign giving certain rules regarding safety, hoping to prevent childish
recklessness. The plaintiff's position was that even though the sign was
posted, the defendant had failed to exercise due care in supervising the
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machine and should have foreseen that children have "little or no regard
for their own safety or for the safety of others." Pertinent language from
the court's opinion is as follows:
"In order for defendant's negligence to be the proximate cause
of plaintiff's injury, it need not have anticipated or foreseen the
precise injury sustained, but it is sufficient if an ordinarily careful
and prudent person ought, under the same or similar circumstances,
to have anticipated that an injury might probably result from the
negligent acts. . . . Children from 7 to 10 years of age often act
upon childish instincts and impulses. . . . It is natural for them,
unless prevented from doing so, to take chances, move about on
the platform, and change seats, with little or no regard for their
o'vn safety, or for the safety of others."
The case cited by counsel for defendant herein, Cotter v. Novak,
57 N.M. 639, 261 P.2d 827 ( 1953) does support the opposite proposition, that knowledge only of the presence of children on the landowner's
premic;es will not of itself give rise to liability of a landowner. That is
the case of the park owner leaving nails on the ground, one of which
blinded a young girl when one of the nails was shot from a dart gun.
The New Mexico Supreme Court held that although a landowner must
keep his premises safe, or caution invitees of dangerous conditions, it
went even further, saying that a special duty towards child invitees is
ericumbent upon landowners because of the youth, inexperience and
inability to appreciate a condition of danger. Notwithstanding, the court
did uphold the lower court's order denying recovery to the infant plaintiff. I believe though that this case can be distinguished somewhat from
the case at bar because of the harmless nature of an ordinary nail which
is not so with a much heavier cement fragment, as we have here, and
an inviting tower to drop it from.
Another case, this one from North Carolina, also cited in the brief
of counsel, held that there was not foreseeability on the part of the
arena owner where a customer of the arena was struck by youngsters
playing with hockey sticks in a corridor. The reasoning here seems to
be that although the arena owner knew that youngsters constantly
played in the hallway, he had never before seen them playing with
hockey sticks or pucks before the plaintiff's injury, and the court found
that the owner could not have reasonably foreseen this specific danger.
In other words, the arena hallway appeared to its owner not to con-
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tinuously contain dangerous instrumentalities which could be put into
play by children. Aaser v. City of Charlotte, 265 N.C. 494, 144 S.E. 2d
610 ( 1965).
In a case from the State of Maine in the brief of counsel for defendant, Hawkins v. Maine & N.H. Theaters Co., 132 Me. 1, 164 A.
628 ( 1933) , although cited because of its result, which was favorable
to the defendant, even in that case the court used some enlightening
language. This case involved facts where children were attending a
movie theater and one of them suffered an injury to his eye as the result
of another child's trying to puncture his bloon with a rubber slingshot
The theater owner had provided the balloons to the children, including
the plJintiff. The latter argued that the defendant was negligent because
he did not provide sufficient policing of the children in his establishment.
The Supreme Court of Maine was of the opinion that the theatre
owner should protect his patrons not only from hazardous situations
which were obvious to him, but "also against those which he should
reasonably anticipate. * * * the failure to carry out such duty is negligence. A recovery may be had, even though the willful or negligent act
of a third person intervenes and contributes to the injury, provided such
act should have been foreseen * * * ." The reasoning here is quite
similar to that to which the case at bar gives rise. To me it is a jury
question whether or not Indian Acres should reasonably have foreseen
that the concrete fragments would be used by children as "bombs" to
be dropped from the tower by intervening third parties (children) .
True, the eventual holding of the Maine court was contrary to the
holding I intend to develop, but the court explained its position in finding for the defendant and distinguished the situation from the case at
bar in the following language:
1

"[Defendant theater] was under no obligation to provide an
attendant for every child, or to anticipate the isolated, the willful,
and sudden act of one boy, the natural tendency of which was to
inflict serious harm upon another. There is no evidence that such
an incident ever had happened before or that the defendant had
any warning whatsoever that it was likely to take place. It was not
a danger which it was bound to have foreseen or to have guarded
against." Hawkins at 5, 164 A. at 629.
It must be borne in mind in the present case that a theater is in itself
a safe~ comfortable indoor place with few, if any, potentially dangerous
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instrumentalities or combinations thereof within them, as was the case
at bar.
The Virginia Supreme Court in Whitefield v. Cox, 189 Va. 219,
52 S.E. 2d 72 ( 1949) cited Hawkins for its position taken in favor of
the defendant where the adult plaintiff suffered head injuries from a
bottle tossed by someone in the audience at a wrestling match. At trial,
the jury's verdict was in favor of the plaintiff on the ground that the
wrestling promoter was negligent because he did not provide enough
attendants to police the crowd. The Virginia Supreme Court did not
agree and reversed the trial court, saying that the defendant had arranged for several policemen, then off duty, to police the crowd and had
exercised due care in so doing. An excerpt from the opinion with the
court's reasoning is as follows:
"[T]he owner or proprietor of a place of amusement or
entertainment, is not an insurer of the safety of his invitees. His
duty is to exercise reasonable care for their safety and protectionand such care as would be exercised by an ordinarily careful and
prudent person in the same position and circumstances ...."
It should be noted that children were not involved either as the aggressor or the victim in this case which again points to the force of
most opinions in similar cases requiring that the standard of care must
be higher when the invitees are children. The state of being a child
depends more upon one's mental ability to comprehend the danger
before him and act on it, than upon his physical age.
In another Virginia drowning case, a nine year old was drowned in
a granite quarry, the owner of which was alleged to have known that
the location was frequented by children. Washabaugh v. North Virginia
Construction Co., 187 Va. 767, 48 S.E. 2d 276. The defendant quarry
owner's demurrer was sustained. The court reasoned that children had
reached "adulthood" when they are able to recognize certain obvious
open and natural dangers and quite importantly pointed out that a
landowner frequently can do very little to deny access to young boys
given to trespassing upon dangerous places on his land.
I believe this latter position distinguishes the reasoning from the
case at bar in which the Denion child was an invitee rather than a
trespasser. In considering and comparing White with Washabaugh, both
quarry drowning cases, and both concerning children confronted with
natural dangers, the court appears to be saying that reasonable men
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can disagree as to the age a child must reach to be chargeable with
recognition of a certain dangerous situation. The case of Sullivan v.
Sutherland, 206 Va. 377, 143 S.E. 2d 920 is authority for the holding
that contributory negligence could not be imputed to a seven year old
child when she stepped onto a busy highway in the path of an oncoming vehicle, the court saying:
"(The driver] had no right to assume that a child of tender
years would exercise proper care for her own protection. He was
charged with knowledge of the fact that a child acts thoughtlessly
and upon childish impulses, and he was required to exercise such
viligance and precaution as the circumstances demanded."
I have attempted to illustrate the not always consistent state of the
law nationwide, by briefly analyzing the foregoing holdings. Yet certain
clear cpnsistencies are evident in researching this question. Playful and
irresponsible conduct should be expected when children gather, and the
courts have been quite willing, when facts on which the case at bar is
built, are in effect, to find accidents resulting therefrom foreseeable. This
attitude increases greatly when natural childish reactions can be expectedl When a child brings a dangerous instrumentality to the site of
a resulting accident, the result may not, and usually is not held to be
foreseeable, as in Cotter, Hawkins, and Aaser, supra (sling shot, dart
gun and hockey sticks, respectively). However, in cases where the instrumentality is already on the site or where one instrumentality on the
site is combined with another on the site, and when these are combined
with a child's natural inclinations for exploring, throwing, fighting,
running and scampering, reasonable men are quite apt to find that the
landowner should have foreseen or by the exercise of the required
degree of care should have foreseen the results, as in Wilson, New Bay
Shore and White, supra (pony rides, merry-go-round and stone quarry,
respectively) . Where the danger is more likely to be a natural one and
is obvious or open, it is certainly more probable that a youngster would
be able to recognize it as in Washabaugh, supra (the attraction of swimming Holes for boys) which required the landowner to bear only the
burden of duty he would have to an invitee, to warn only of dangers
which might be hidden and not obvious.
In the case at bar, an important element is the youth of the children, their invitee status and the fact that Indian Acres permitted the
fragments of cement to be left near the base of the tower, knowing that
1
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children played in this area and in fact assuming that they continued
to do so and to enjoy the tower. I do not see the fragments as being
similar to rocks in an open field, as suggested by defendants. The cement
fragments were not a "natural danger" which even a very young child
might recognize. Obviously these cement fragments were not too heavy
for young children to carry to the top of the tower via its inviting
stairway.
Therefore, a review of all of the evidence in this case and an
analysis of numerous other cases applicable to the facts in this case
and others resembling it, convince me that reasonable men could differ
concerning the question of foreseeability on the part of Indian Acres.
I am thus satisfied that the matter was one for the jury and was properly submitted for its consideration resulting in a verdict which exonerated the infant defendant, but held the defendant, Indian Acres,
liable. Therefore, the motion of the defendant, Indian Acres, to set aside
the verdict, as contrary to the law and the evidence and without evidence to support it, will be denied. Counsel for plaintiff is requested to
submit an order in accordance with this opinion.
Very truly yours,

jsj J. A. Jamison
John A. Jamison
Judge

* *
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JUDGMENT ORDER
Entered January 21, 1974

This day came again the parties, by counsel, and the Court having
maturely considered the defendant's motion heretofore submitted to
~et aside the jury's verdict and enter final verdict for the defendant, or, in
the alternative, to set aside the jury's verdict and award the defendant a
new trial upon all issues, it is of the opinion that the motion be overruled;
wherefore, it is considered by the Court that the motion to set aside the
jury's verdict be and the same is hereby overruled, and that the plaintiff,
Donna Marie Denion, an infant who sues by her father and next friend,
Donald John Denion, recover of the defendant Indian Acres of Thornburg, Inc., the sum of Ten Thousand & No/100 Dollars ($10,000.00)
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in accordance with the jury's verdict with interest thereon at the maximum lawful rate from the 14th day of June, 1973, and her costs in this
behalf expended, to all of which action of the court the defendant, by
counsel, objected and accepted.
And the defendant having indicated its intention to apply by petition to the Supreme Court of Virginia for a writ of error and supersedeas
to this judgment, on motion of the defendant, by counsel, it is ordered
that the execution of this judgment against this defendant be, and the
same is hereby suspended for a period of four months from this date and
if such petition is presented within such period, the operation of said
judgment is suspended thereafter until such Court shall have acted on
the petition, provided that the defendant, or someone for it, within
thirty days of this date shall enter into a bond in the penalty of Fifteen
Thousand & No/100 Dollars ($15,000.00) with surety to be approved
by the Clerk of this Court conditioned and payable as the law directs,
according to the provisions of Section 8-4 77 of the 1950 Code of Virginia, as amended, provided further, that the suspension of execution
provided for herein shall expire at any time at which the defendant's
right to prosecute an appeal shall expire by virtue of the failure of the
defendant to take the necessary steps for appeal as provided by law.
And further, on motion of the defendant, by counsel, it is ordered
that the transcript of the proceedings held in the Circuit Court of
Spotsylvania County on June 14, 1973, when prepared, become a part
of the record in this case, as provided for in Rule 5:9 of the Rules of
the Supreme Court of Virginia.

*
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NOTICE OF APPEAL AND ASSIGN-MENTS OF ERROR
Filed Feburary 19, 1974

Notice Of Appeal
This defendant, Indian Acres of Thornburg, Inc., by counsel,
hereby gives notice that it intends to appeal the judgment entered
against it in this Court on the 21st day of January, 1974, to the Supreme Court of Virginia.
Assignments Of Error
This defendant hereby assigns as error the following:
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1. The Court erred in failing to sustain this defendant's motion to
strike plaintiff's evidence and enter up summary judgment for this
defendant made at the conclusion of plaintiff's evidence.
2. The Court erred in failing to sustain this defendant's motion
to strike plaintiff's evidence and enter up summary judgment for this
defendant made at the conclusion of all of the evidence.
3. The Court erred in granting Instruction No. 1 over objection of
this defendant.
4. The Court erred in refusing to grant Instruction No. X.
5. The Court erred in refusing to grant Instruction No. Y.
6. The Court erred in refusing to grant Instruction No. Y-1.
7. The Court erred in refusing to grant Instruction No. Z.
8. The Court erred in entering judgment in favor of defendant
Gary Biller.
9. The Court erred in failing to sustain the Motion made by this
defendant to set aside the verdict of the jury in favor of plaintiff against
this defendant and to enter final judgment in favor of this defendant.
10. The Court erred in entering the Judgment Order of January
21, 1974.

*

*

*

INSTRUCTION NO. 1

The plaintiff was in invitee while on the premises of the defendant,
Indian Acres, and the said defendant owed the plaintiff the duty to
exercise ordinary care:
1. To have his premises in a reasonably safe condition for the
plaintiff's visits;
2. To remove, within a reasonable time debris and broken concrete from his premises which he could reasonably have foreseen as
being a hazard to the plaintiff;
3. To warn the plaintiff of any unsafe condition if it was unknown
or not reasonably known to the plaintiff but was, or in the exercise of
ordinary care should have been, known to the said defendant.
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And if you believe from a preponderance of the evidence that the
said defendant failed to exercise ordinary care in the performance of
any one or more of the foregoing duties, then the said defendant was
guilty of negligence; and if you further believe from such evidence that
any such negligence was a proximate cause of the plaintiff's injuries,
then unless the plaintiff was guilty of negligence which proximately
contributed to cause her injuries, you shall find your verdict in favor
of the plaintiff.
INSTRUCTION NO. Z

The Court instructs the jury that at all times material herein, the
defendant, Gary Biller, was not an agent, servant, or employee of the
defendant, Indian Acres of Thornburg, Inc., and Indian Acres of Thornburg, Inc., is not responsible to the plaintiff for any negligent act performed by Gary Biller, and if from the other instructions of the Court
you do not find from a preponderance of the evidence that Indian
Acres of Thornburg, Inc., has been guilty of any negligent act which
proxim~tely contributed to cause the injury sustained by the plaintiff,
then you must return your verdict in favor of Indian Acres of Thornburg, Inc.
INSTRUCTION NO. X

If you believe from the evidence that a dangerous condition existed
on the premises of the defendant, Indian Acres of Thornburg, Inc., but
that it was open, obvious, natural and common to all who went upon
the prefnises of the defendant, Indian Acres of Thornburg, Inc., then
there was no duty upon the defendant, Indian Acres of Thornburg,
Inc., to :warn, protect, or to take precautions for the safety of the plaintiff, and under such circumstances the defendant, Indian Acres of
Thornburg, Inc., was not guilty of negligence and your verdict shall be
for the defendant, Indian Acres of Thornburg, Inc.
INSTRUCTION NO. Y
I

Tne Court instructs the jury that the plaintiff was a bare licensee
on the premises of Indian Acres of Thornburg, Inc., and that defendant
owed her no duty to have its premises in a safe condition. The burden
is on thb plaintiff to prove by a preponderance of the evidence that the
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defendant, Indian Acres of Thornburg, Inc., knew, or in the exercise of
ordinary care should have known, that the plaintiff was in danger and
that thereafter the defendant, Indian Acres of Thornburg, Inc., failed
to exercise ordinary care to protect her from injury, and unless you
believe that the plaintiff has proven these things by a preponderance of
the evidence, then you shall find your verdict in favor of the defendant,
Indian Acres of Thornburg, Inc.
INSTRUCTION NO. Y-1

"\Villful Negligence" is an act intentionally done, or omitted, in
disregard of another's rights.
"Wanton Negligence" is a reckless indifference to the consequences
of an act or omission, where the party acting or failing to act is conscious of his conduct and, without any actual intent to injury, is
aware, from his knowledge of existing circumstances and conditions,
that his conduct will inevitably or probably result in injury to another.
EXCERPTS FROM THE TRANSCRIPT OF TESTIMONY AND
INCIDENTS OF TRIAL TAKEN ON JUNE 14, 1973

*

*

*

Testimony of Gary Biller

Direct Examination
By Mr. Baker:
[6] Q How old are you now? A

I will be sixteen in August.

Q You were twelve, I believe, on July 11, 1970, when this happened? A Yes, sir.
Q At that time did you family own a lot or funstead site at
Indian Acres? A No, I don't think so.
Q They did not? A No.
Q What were you doing there on that particular day? A We
were-the family was out going swimming and me and my friends
decided not to go swimming.
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Q What is your friend's name? A Robert Powers.
Q How old was he at that time? A About fifteen.

Q What did you and Robert, is that what you said his name was,
what were you doing that day? A Somebody decided not to go
swimming, so we saw this tower, an old silo, so we went to see what it
was like.

Q Had you been to Indian Acres before? A Yes, sir.
[7]

Q Had you been to the tower before? A No.

Q Had you seen the tower before? A Yes, sir.
Q What time of day did you go to the tower? A I don't know.
Q Was anyone else there when you arrived? A There were
two kids, but they left as we come in.
Q What did you do when you first got to the tower? A We
went up.
Q Did you take anything with you? A No, sir.

Q Did you subsequently see the Denion family come? A No,
sir.

Q You never saw any of the Denions at all? A Not until I
heard them coming up the steps. I never seen anybody.
Q You were upstairs at the top when you heard someone coming
up the steps? A Uh huh.
Q Had you thrown any objects from the tower [8] at this time?
A Yes, sir-that was before that.

Q Where did you get the objects? A This was something laying up at the top and there were more at the bottom, bigger ones.
Q What were these objects made of? A Concrete rock.

Q Would broken concrete be a fair description? A Yes, sir.
Q Did you make several trips up and down the steps to get these
objects? A No, sir.

Q How many objects did you throw from the top? A Five or
six or seven.
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Q Did you get some of the rocks or concrete from the base of the
tower? A A couple.

Q Did you get them on the way up the first time? A No.
Q You went back down to get them? A Yes.
Q How many trips did you make up and down the steps? [9]
A One.

Q The first time you went up, did you take any rocks or concrete
with you? A No, sir.
Q When you arrived at the top, I believe you said there were
some objects like that at the top of the tower? A Yes, sir.

Q Did you throw these over at that time? A
for a while and we saw the rocks on the ground.

We looked out

Q Is that when you threw them? A Yes, sir.
Q Then you went down to get more rocks? A Just that one
time.

Q But you did go down and get more rocks and come back up?
A Yes, sir.
Q Had you thrown any more rocks between the time you came
back up and heard the other children coming up the steps? A No, sir.

Q Did you subsequently throw the rocks or stones out? A About
the time I heard the people.
[ 10]

Q After you heard the people? A Just that one.

Q You threw one, did you look, you threw it over the side, I
assume? A Over the front.
Q Did you see anyone down there? A No, sir.

Q
Q
Q
Q

Were you looking when you threw it? A Yes, sir.
Did you see it strike anyone? A Yes, sir.
Was it Donna Denion that it struck? A Yes, sir.

How big was this rock or object A It was medium, it wasn't
big or small.
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Q Give us a description with your hands. A It was this big
(indicating) .

Q What was this particular object made of? A
concrete.

I think it was

Q Is this the object that you went back down to get? A Yes,
sir.

Q Where was it located at the base of the tower? A
about ten feet in front of the door.

It was

[ 11] Q Outside of it were there any similar objects like that
around? A Yes, sir.

Q Could you describe the floor or the inside of the tower? A
It was sort of broken up.

Q Were boards across it? A Yes, sir.
Q Could you walk-did you walk on the boards from the outside
leading to the steps? A Yes, sir.
Q What was beneath the boards, rock and stones and broken
concrete? A Uh huh.

Q Broken concrete was outside, I believe you said? A Yes, sir.
Q Could you see the entrance when you threw this rock that hit
Miss Denion? A No, sir.

Q Did she come from the entrance? A After I threw it, she
come out. She was inside and after I threw it-

Q You did not see her before you threw it? She had stopped
outside and it hit her? [ 12] A Yes, sir.
Mr. Baker: That is all, Your Honor.
Cross Examination
By Mr. Miller:
Q Mr. Biller, if I understand it correctly-excuse me, on July 11,
1970, this was the first time you had been to the tower? A Yes, sir.

Q But it was not the first time you had been to Indian Acres?
A Yes, sir.
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Q How many times had you been there before? A I think
twice.

Q Had you been there each time with the Powers family? A
One time we were there with the Powers family and one time on our
own.

Q Just to look around? A Yes, sir.
Q Did you come on that day with the Powers family? A We
didn't come down with them. They were going to go with us, they
rode in their car.

Q Did they tell you all to come on down? [ 13] A I didn't
hear you.

Q Did you plan on meeting the Powers family at Indian Acres
when you go there? A Yes, sir.

Q What time did you get there? A I don't remember.
Q Before lunch, or was it after lunch? A I don't know.
Q Do you know how long you had been there when this thing
happened? A About an hour or an hour and a half.

Q If I heard you correctly, the family went swimming, everybody
but you and Robert Powers? A I don't know about the whole family.

Q The children did? A The little ones did.
Q The little people? A
Yes, sir.
Q You went with Robert Powers and you all didn't want to go
swimming, so you went to look over the grounds? A Yes, sir.

Q And you saw the tower? A Yes, sir.

Q You went up it and as I understood there [ 14] were two
children up there when you got to the top? A They were coming
down as we were going up.

Q What age children were these? A
eight or nine.

I don't know, small,

Q Something like that? A Yes, sir.
Q So when you all got there, they were on the way down and
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leaving when you got there, so you and Robert walked to the top and
there was nobody up there? A Yes, there were two kids there.

Q At the top, and they left after you all got to the top? A
Yes, sir.

Q Then you all looked around? A Yes, sir.
Q How long did you look around? A About five minutes.

Q Then you said you saw rocks up there? A Yes, sir.
Q How big were they? A Just Pebbles.
Q Little ones? A Yes, sir.
Q Were they stones or pebbles? [ 15] A There were some
big-1 don't know, there were all different sizes, but not big ones.

Q There were no big ones up there? A No, sir.
Q I take it you all threw those? A Not all of them, just a
couple of them.
Q You threw a couple of those? A Yes, sir.

Q And did you throw them outside or inside? A On the outside.

Q Of the tower? A On the outside.
Q On the outside? A Just directly below.
Q Was anybody around when you threw those? A
could see, sir.

Not that I

Q Then during some point of time, you went downstairs and got
the rock that hit the little girl? A Yes, sir.

Q If you had not thrown all the rocks at the top, why did you
go do\vnstairs? A There was a railing on the outside and we could
see down at the bottom and we wanted to make some noise so we went
to get the bigger rocks to hit the railing.
I

Q You couldn't hit the railing with the [16] little· rocks? A
No, sit.

Q You needed the bigger ones so your aim didn't have to be
too good? A Yes, sir.
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Q And you went down and picked out the bigger rocks, how
big was the rock you got? A About this big.
Q How big would you say that is? A I don't know.

Q Larger than a softball? A Yes, sir.
Q But not as big as a volleyball? A No, sir.

Q About in that area? A Yes, sir.

Q How heavy was it? A It wasn't too heavy.
Q You could pick it up with one hand at age 12 with no trouble?
A Yes, sir.

Q You only carried one? A Yes, sir.
Q And you went back upstairs? A Yes, sir.
[ 17] Q Was anybody else upstairs when you got up there? A
Just Robert.

Q Robert Powers? A Yes, sir.
Q And when you got upstairs, did you immediately throw the
rock? A No, sir, I looked around to see if anybody was out there and
if anybody was around.
Q Let me ask you about this railing. I believe this tower had a
section missing like a piece of pie cut out I would say and had bars
across there? A Around the front of it?

Q Yes, sir, at the slit, isn't that what you were trying to hit? A
No, sir.

Q What were you trying to hit? A A piece of board in front
of the door.

Q Oh, a board, was that a 2 x 4 or something like that, or 1 x 8?
A It was a ·6 x 2 or something like that.
Q That is what you were trying to hit? A Yes, sir.
Q That was outside the tower? A Yes, sir.
[18] Q How long had you been at the top of the tower when
you heard other people starting up? A
utes, I guess.

I don't know, about five min-

App. 19

Q What were you doing up there for five minutes with that big
rock you wanted to throw on the board? A I didn't have it there at
that time.

Q Let me get this straightened out. You went to the top and
looked around and threw little rocks up there. You went down and got a
larger rock and went back up? A Yes, sir.
Q And when you went back up, Donna Denion was there? A
No, sir.

Q Did the Denions get to the top before you threw the rock?
A No, sir.

Q How many were coming up the steps? A As far as I could
tell, I only heard two.

Q

You only heard two?

A Yes, sir.

Q Was Donna Denion one of them? A I don't know if she
was coming up or down, but she was there, her, I guess, and her little
sister.
!

~

You saw those two? [ 19]

A Yes, sir.

Q Did you say anything to Donna or to the other little girl about
I'll throw the rock, watch out? A Yes, sir.
Q What did you say? A The first time I looked out and heard
-as ,I was getting ready to throw it, as I let go of it, I heard some
pitterpatter going down the steps. I said, wait a minute, stop, don't go
out and was looking over and she came out. I seen her coming out of
the door and I said hold it, and the rock hit her, and I come down to see
if she was all right.
Q If I understood you correctly, you heard the two Denion girls
on the steps? A Yes, sir.

Q They were metal steps and they make noise as you go up and
down?

A Yes, sir.

Q You looked outside right at the entrance way and you saw
nobody? A Yes, sir.
Q You held the rock over, dropped it, and then heard footsteps
going down and yelled to watch out? A Yes, sir, I told her not to
go out~ to wait because I had already dropped it.
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[ 20] Q Did you yell? A I didn't tell them I had already
dropped it.

Q Did you yell to watch out that you had dropped a rock? A
I said, stop, hold it, I had already dropped it.

Q

You didn't mention the rock though? A No, sir.

Q And I take it she walked out the entrance-way and the rock
hit her as she walked out? A I don't know if she was walking or not.
Q Did you see it hit her? A I saw it hit her.
Q How far was she from the observation tower at the time she
was hit? A As she was coming out of the door, two or three feet.

Q Were any other people around at this time? A No, sir.
Q You were the only two plus the two Denion girls? A Yes,
her, her little sister, me, and Robert.
[ 21]

Mr. Miller: Excuse me a minute, Your Honor. That is all.

Mr. Nageotte: No questions.
Mr. Baker: Your Honor, I have a question.
The Court: If it is rebuttal, all right.
Redirect Examination
By Mr. Baker:
Q Gary, I believe before you said, you stated to me that you
had thrown the broken concrete down and later with Mr. Miller you
referred to it as a rock. Would you clarify that, please? A Well, it
was concrefe, I think it was concrete.

Q Did you throw it with one or two hands or drop it? A I
held it out and dropped it.

Q With both hands? A Yes, sir.
[22]

*

*

*

Testimony of Suzanne Denion

Direct Examination
By Mr. Baker:
Q You are Suzanne Denion? A Yes, sir.
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Q And you sister is Donna? A Yes, sir.

Q And on this particular day in July, 1970, the two of you, with
the rest of the family, went to Indian Acres, is that correct? A Yes.

Q Could you speak up a little bit, please, Suzanne. Who was it
that ·went to Indian Acres on that day? [23]
me and two brothers and our dog.

A My parents, Donna,

Q What are your brothers' names? A Robert and Jimmy.

Q What were their ages at that time, or how old are they now?
A Jimmy is nine now and Robert is twelve.

Q How old are you now? A Fifteen.

Q You would have been twelve then? A Yes, sir.

Q Where had you been prior to going to the tower? A We
had been swimming.
Q Who was we? A Donna, me, Jimmy and Robert.

Q Just the children? A Yes.
Q Your parents had not gone swimming and were not with you?
A Right.

Q Did you go to the tower after swimming? A Yes.

Q How did you get over there? A We walked.
[ 24]

Q Were you wearing bathing suits? A Yes.

Q Did you subsequently go in the tower? A Pardon?

Q Did you subsequently go into the tower? A What does subsequently mean.

Q You walked over there and did you go into the tower? A
Yes, sir.

Q Who went in there first?
and Donna.

A Jimmy and then Robert and me

Q Did you go up the steps? A Yes.
Q Where was Donna at this time? A Behind us. When we
got to the top, she had not come up all the way.
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Mr. Nageotte: I am sorry, Your Honor, I cannot hear her at all.
Could you repeat that?
A (Continuing) We started up the steps, but when we got to the
top, Donna was not behind us.
By Mr. Baker: (Continuing)
Q Did you get to the top? A Yes.

Q Did you see the two boys up there? [ 25]

A Yes.

Q ··· I-stlppose after three years you would not recognize this young
man? A No.

Q What did you do at the top? A
minutes and looked all around.

We stayed up there a couple

Q Did you see anyone throw any objects over the side? A I
didn't see them throw it over.
Q Did you see the objects at the top? A Yes, sir.

Q Describe it. A It was kind of a big rock.
Q Did you know that it was thrown over? A Pardon?
Q Did you know that it was thrown over the side? A Yes,
because when we all started down the two boys came after us and
didn't have the rock then.

Q And when you got to the bottom, what did you find? A
Donna was laying to the left of the doorway and she was all covered
with blood and all and so we allQ Where was she bleeding from? [26]

A Her head, mostly.

Q What did you do then? A Well, I sent Jimmy and Robert
to get my parents which were-they were on a campsite and I just
kind of screamed and the boys said they would go and get help and-

Q Subsequently your parents or your father came? A Yes.
Q Had you been to the tower before? A No.
Q Had you seen the tower before? A I had seen it, yes, sir.

Q Were there any signs around the tower? A No.
Q Were there any warning signs or anything? A No.
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Q When you entered the tower, was there a board leading from
the entrance to the steps? A Yes, sir.

Q What was under the board? A It was broken floor pieces of
concrete laying all around. There was no floor on it.
Q

Was there any debris outside? A Boards.

[27]

Q Did you see any debris at the top? A No.

Mr. Baker: That's all.
Cross Examination
By Mr. Miller:
Q Miss Denion, if I understand you correctly, you followed your
two younger brothers up to the top of the tower? A Yes, sir.

Q And you walked around and looked and you did not see anything thrown or dropped, and you didn't see any debris up there, and
you then started back down the tower and as you were in the process
of going down the steps, you heard the two boys behind you and when
you got to the bottom, you saw your sister? A Yes.
I

Q She did not go to the top? A No.
Q During the time that you were in the tower, did you hear the
boys call out, stop, wait, I have thrown a rock or anything like that?
A No.
!

Q Was anybody else around the tower other than the two boys
and the four Denion children? [28] A No, I didn't see anybody.

Q Excuse me, I didn't hear you. A No, there wasn't no one
else.
[29]

I

*

* *

Testimony of Charles A. McCormick

Direct Examination
By Mr. Baker:
Q What is your name? A Charles A. McCormick.

Q

And where do you live? A Fredericksburg.

Q Are you associated with Indian Acres? A Yes, sir.

App. 24

Q And in what capacity? A Vice President of Indian Acres of
Thornburg, Inc.
Q What was your position with them on July 11, 1970? A I
believe it was Vice President of Construction Management.

Q Were you on the premises on July 11th? A No, sir, I was not.
Q Did you learn of the accident, the injury? A On the following Monday, I believe it was a weekend that it happened.

Q Where is this tower located with respect [ 30] to the other
recreational areas? A We have an area which we call a central
complex which sits in front of the property. There is a total of 56 acres,
all total. The observation tower sits you might say in the northwest
comer of the central complex. It sits 150 feet to the north of the recreation center and sits about 150 feet west of the pool. There is a tennis
-court situated beside it now. I think at the time this accident happened,
the tennis courts were a graded off level spot behind it, but were not
completed at this time. So it sits pretty close to say one side of the
central complex.
[31]

*

*

*

Q When did you first go to Indian Acres? [32]
May 15, 1969.

A

Started

Q Was there a silo or tower on the premises at that time? A
::Yes, sir.

Q This silo in question, or tower that you saw, is this the same
:ane fr.om :where the injury occurred, was it not? A Yes, sir.
Q Do you only have one there? A Yes, sir.
Q When you first observed the tower, what was its condition
when you first went there? A There was an old dairy barn sitting
beside it, as a matter of fact, it was connected to it. There was a dairy
barn approximately 40 x 100 feet long. The whole silo was fairly clean,
it was a glazed tile silo. It had no bottom with exception of the normal
bottom in a s~o. It was in fairly good condition. I located the architects
and engineers and the architects and engineers got together-! say
architects-and drew up a set of plans to make this a recreational
facility. It '":as designed with a steel staircase and two landings, one at
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the top and one half-way up and a roof over top of it with bars around
the top so people would not fall off, and it was four and a half feet
above the landing. The architects designed this and the [ 33] engineers
designed the structural portions of it.

Q It was to be used as an observation tower for people, families
and everybody to come up and to look out? A Yes, sir.

Q What was its condition on July 11th, or at least on July 13th,
which is the following Monday when you observed it? A Construction I would say was approximately 85 or 90 percent complete. I mean,
they pad paid the contractor for everything with exception of the floor
which was to be poured. There were larger portions of rock or concrete
that were broken up to be put down.

Q The broken concrete was in the floor of the silo? A I'm
pretty sure it was.

Q What was outside in terms of debris or other construction material? A I am not sure at the time what there was. We were doing
a lot of landscaping and raking up all this area and were in the process
of raking it up so we could landscape it and seed it. Probably construction materials were on the site and they were cleaning up. And I am
not sure whether we had started the recreational center there or not.
[ 34] Q I hand you some photographs and ask you if this would
represent a true picture of the tower at the time you observed it on the
following Monday which would be July 13, 1971? A This represented the tower. I am not sure whether it represented the exact case
at the time of the-I assume it was in some shape-I can see the spiral
steel staircase, but as far as the date, I cannot say.

Q Look at the other pictures and see if that would represent the
condition as you could remember it? A Yes, sir, that is during the
stage' of construction.
Q Would those be representative pictures at that particular time?
A

~can't

say if that is the exact time. That is during the construction.

Mr. Baker: I will introduce them later.
I

By ~r. Baker: (Continuing)
Q The silo or observation tower was open to families at that time
and members of the club? A Yes, sir, it was substantially complete
as far as the structure itself, and it was-
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Q There were no signs prohibiting climbing or anything of this
particular nature, was there? [35] A No, sir.
Q There was no guard or watchman over there at the time, at
the tower itself? A Not right at the tower, standing right there.

Q There was no prohibition from children climbing or otherwise
off the tower at that time? A No, sir.

Q When someone purchases a lot by contract such as Mr. Denion
did, is he a member, does he become a member of the Indian Acres
Club? A He signs two agreements, a sales contract and an agreement with Indian Acres, Incorporated to pay a yearly membership fee.
Q Do you remember what that was? A That is in accordance
with what the restrictions were at the time.

Q And what does that include? A There is water and electricity on the site, the use of comfort stations, and the use of all recreational facilities.
Q

Including the tower? A Including the tower, yes, sir.

Q Had you had any difficulty with objects being thrown from the
tower prior to this accident? [3·6] A No, sir.
[38]

*

*

*

Cross Examination
By Mr. Nageotte:
Q On the date of the accident, July 11th, I believe, 1970, what
work had your architects proposed to be done if you can tell the jury,
please? What type of things were necessary to be done to this old silo
to make it so people could use it? A The architects, as I said before,
designed a spiral steel staircase which was of some six-inch steel pipe,
I would say, right in the center of the silo and it went then straight up
through the center. Around this pipe was a spiral steel staircase going
around. The other thing, they had designed a roof and there was a pipe
holding this in the center of the silo, which it would hang over and prevent water from getting in the silo and they had wired it with lights up
in the hanging platform and in several places through the steps and that
was wired up, it was not connected at the time because the wiring was
set up on a timer which [ 39] was put in the recreation center on a
panel, power to be turned on at 7:00 in the morning and off at 7:00
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at night. The other thing, this silo itself, it was sitting down. The original
silo was down somewhat below grade, maybe a couple of feet, a few
feet of gravel was put in there.

Q At the time this accident occurred on July 11, 1970, had the
stairway been completed? A Yes, sir.
Q The stairway was in place so people could easily walk up and
down the top of the silo? A Yes, sir.
Q At that same time had the walkway from the outside been
completed? A This was not a walkway, it was in the inside.
Q This was a walk that was to be poured, is that what you indicated? A Yes, sir.
Q That was where the boards were, where there was construction at this time or construction debris in the area and boards and stuff?
A Yes, sir, I am sure there was scaffolding, and lumber to be used to
finish the roof and other materials around the site.
I

Q Now, if you would please physically [ 40] describe to the jury
what the top was like. A The top of the observation tower?
Q Yes. A There was a spiral steel staircase going up the silo
and about half way up it, there is a hanging platform that goes halfway
around the silo. And you could stand there and look over the property
and go up through the spiral steel stairway and there is a platform
there! and there is a place there to look around and there is a bar there
to ke~p people from falling and it is like a three-quarter circle. This was
steel and a hanging platform and it was four feet below the top of the
ring of the silo. Again there was a steel bar mounted on the top of the
silo and a railing, a double railing, where you could look out over the
property.
I

Q So on July 11, 1970, anyone standing on the top of this platform jor observation deck on the silo, the manner in which the grading
was designed and the railing was designed, could look just about straight
down.? A Yes, sir, and all the way around it.
Q And as I further understand, the observation deck was at the
top and it was a round deck and the stairway in some manner would
come up through it? A Yes, sir.
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Q So the observation deck was, in fact, out [41] in the open air
and the stairway was inside the silo? A Yes, sir.

*

*

*

Testimony of Donald Denion

Direct Examination
By Mr. Baker:
Q Your daughter is, of course, Donna Denion? [42]

Q Where do you live, Mr. Denion? A
Rockville, Maryland.

A

Yes, sir.

14000 Eagle Court,

Q Is that just outside of Washington? A Yes, sir.
Q Where are you employed? A U.S. Department of Commerce National Oceanic and Atmospheric Administration.

Q How long have you been so employed? A With the Department of Commerce or the Federal Government?
Q With the Federal Government? A Twenty-five years.

Q I direct your attention to February, 1970, and ask if at that
time you purchased a lot in Indian Acres? A Yes, sir.
Q At that time did you make payment for the lot? A I made
a partial payment.
Q But it was under contract? A Yes, sir.

Q At that time did you also join the Indian Acres Club there?
A The Indian Acres Club was automatic with the membership at that
time.
[ 43] Q What was the yearly charge for that or did you pay a
yearly charge for that? A I believe the contract stated as a charter
member that this could be used.

Q But you were a member? A Yes, sir.
Q Being a member, what did that entitle you to? A As I re.call, they were to start a-I don't know how to describe it-There is a
building where they have, there is a beer hall and this was supposed to
be for adults and this was part of the entitlement. I don't know what
else it entitled me to.
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Q The recreational facilities were there for the use of the members? A Yes, sir.
Q What did that include? A There was a recreational cente1
which was frequented mostly by teenagers and a tennis court. There is
a swimming pool and I believe there was either started or a plan for a
Par Three Golf, a miniature golf course.
Q And, of course, the tower? A Yes, sir.

Q Prior to July, 1970, did you and your family go there occasionally? [44]

A Yes, sir, on two or three occasions.

Q Now, to get into Indian Acres, do you have to go through a
gate or guarded area? A Yes, sir.
Q Did you have to show a pass of some sort? A Yes, right now
they have bumper stickers which are issued and also cards which
indicate your property which shows you as a member. This is what we
had to show to get in.

Q On this particular day, July 11th, who went with you to
Indian Acres? A My wife, my two daughters who are here, Donna
and Suzanne, and my two sons, Robert and James.
Q And what time did you get there? A In the morning. I don't
know what time we arrived there. I would guess around nine or ten
o'clock, I would say.

Q At some point there is testimony that the children went swimming? A Yes, sir, they did.

Q

Where were you and Mrs. Denion at that time? A This was
our first time to clean up our lot, to make it suitable for our trailer. And
during the time they were swimming, we were cleaning up the lot.
I

[45]

*

*

*

Q Can you see the tower from your lot? A I believe so, yes, sir.

Q At some point in the day, one or more of your children called
you ~o come over to the tower? A Yes, sir, my two sons, they both
came running, screaming. And our lot is across the lake from where the
tower would be and up on the hill. And it was our first impression that
the two of them were fighting or that one of them was hurt and then
they yelled to come and to hurry up and come, Donna was hurt.
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Q And you went to the tower at that time? A Yes, sir.
Q Did you walk or drive? A We drove.
Q And your wife went with you? A Yes, sir.
Q What did you find when you arrived at the tower? A There
was a crowd of people milling around and I pushed my way up to the
front and I saw my daughter, Donna, lying in a mass of blood in her
bathing suit right at the base of the tower.
[46] Q In the entrance way or not? A In close proximity
to the entranceway, yes, sir.
Q How far from the tower itself was she? . A .I would say I
guess somewhere between three to five feet.
[53]

*

*

*

Q Mr. Denion, I hand you some photographs that you have
previously examined and ask you if they fairly represent the tower on
July 11, 1970, the tower, and the surrounding area? A I would say
that they fairly represent it with one exception. I recall seeing more
concrete residue than is portrayed on these pictures.
[71]

*

*

*

Cross Examination
. By Mr. N ageotte:
Q I believe you indicated that you and your wife were at your
campsite cleaning up the property when your two sons ran up? A
Yes, sir.

Q Tell me and the jury how far your campsite is from the tower
where this accident occurred? A In a straight line distance?

Q Both ways, if there are different distances? A I could not
get there in a straight line because there is a lake between. That straight
line distance, this would be just a guess, five hundred to one thousand
feet, maybe a little farther.
[79]

*

*

*

Cross Examination
By Mr. Miller:
Q Mr. Denion, on July 11, 1970, when you [80] were at your
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campsite cleaning off your site for use with your trailer, would it be a
fair statement to say that it was more or less open and obvious to everyone who opened his eyes that construction was going on, wasn't it, sir,
and all in the area where the tower was? A I don't know how to
answer that.

Q Do you think-Did you notice prior to the time your daughter
got h~ut that construction was going on? A No, sir.

Q Had you looked over in the area of the tower prior to the time
your daughter got hurt? A No, sir.
Q When you went over to see your daughter after the little boys
called you, was it obvious to you that construction was going on at that
time? A It wasn't obvious that construction was going on-1 saw
debris or residue of construction materials.

Q
crete.

There were construction materials? A Lumber and con-

0..i You recognized them as such? A
lumber.

I recognized them as

Q On July 11, 1970, how old was Donna, fifteen? A Let's see,
she was fifteen at the time, [81] yes, sir.
Q

And what is her birth date? A Pardon?

Q What is her birth date? A December 2, 1954.
Q And on July 11, 1970, did you feel that your daughter was a
reasonable child for a child of fifteen years of age? A Yes, sir.

Q Was she able to take normal precautions for her own safety?
A I guess so.

Q Did you see other areas around that area which was under construction on July 11, 1970? A I don't recall them.

Q Would you say there was or wasn't? A
head in the negative).

(Witness shakes his

Q Mr. Denion, I hand you a paper and ask you if you recognize
that paper, what is that paper? A I guess it is a contract, the piece
of paper I signed when we purchased the funstead.
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Q Is that your signature down at the bottom on the right-hand
side along with that of your wife?

A Yes, sir.

Q The date of the contract is what, sir? [82]
1970.

A

22 February,

Q Do you still own that piece of property, sir? A I do.

Q Are your current charges up-to-date, sir? A They are.
Mr. Miller: I offer this as Defendant Indian Acres Number 1.
Do you have any objection?
Mr. Baker: No objection.

Mr. Nageotte: No objection.
Note: At this point the aforementioned contract is marked and filed
as Defendant Indian Acres Exhibit Number 1.
By Mr. Miller: (Continuing)
Q I hand you another piece of paper, Mr. Denion, and ask if
you can identify that? A That is the membership application from
Indian Acres Club, Thornburg, Virginia.

Q What is the date of that, sir? A I don't see a date on it.
Q Is that your signature and your wife's? A Yes, sir.
Q Was this signed more or less contemporaneously [83] with
the agreement to buy the property, sir? A I really don't know. But
I don't recall signing this, but it is my signature and I don't know what
date it was signed.

Q Is that your wife's signature? A Yes, sir.
Mr. Miller: I offer that as defendant Indian Acres Exhibit Number 2.
Mr. Baker: No objection.
Mr. Nageotte: No objection.
The Court: This will be marked as Defendant Indian Acres Exhibit Number 2.
Note: At this point the aforementioned membership application is
marked and filed as Defendant Indian Acres Exhibit Number 2.
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[84) .
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Testimony of Donna M. Denion

Direct Examination
By Mr. Baker:
Q Donna, just to get through this, on this particular day, July
11, 1970, you had been swimming that particular day prior to the
injury, swimming with your two brothers and sister, is that correct?
A Yes, sir.

Q And at that point, that was not at the tower? A We were
on our way back to the funstead and my younger brother asked me if
he could stop and go up [ 85] the tower so we went in that direction.

Q The four of you went? A Yes, sir.
Q Who went in first? A My youngest brother, Jimmy.

Q Then who? A Robert.
Q Then Susan? A And then me.
Q Did you go all the way up? A No.
Q Do you know whether they did? A I don't know. I assume
t~ey did,

I don't know.

Q They were ahead of you? A Yes, sir.
Q What did you do-how far did you go into the tower? A
Around 8 or 9 steps, I think, then I went back down.
I

Q Describe the layout of that tower? A There was a plank
leading from the entrance of the tower to the middle of the stairway.
The stairway started in the middle and around it were broken cement
pieces.
Q So you went up the steps a certain way, (86] is that right? A
Yes, sir.

Q And why didn't you continue? A I thought the steps were
wobbly, so I turned around and went back down again.

Q Were there any signs around the tower prohibiting climbing
or requesting that no one trespass? A Not that I remember.

Q Before you stepped out, did you hear anybody shout a warning
of any sort? A No.
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Q Did you hear anything? A No.

Q Then I assume you did step out? A Yes, sir.
Q And at that point you were hit on the head? A Yes, sir.

Q What happened then? A I remember a man coming up to
me and saying-and a man and a lady came and they asked me-l remember crawling on my hands and knees to a different place and I
laid there I guess. That is all I remember.

[98]

*

*

*

Cross Examination
By Mr. N ageotte:
Q Donna, on the day of this accident, July 11, 1970, you were
coming from the swimming area to your [99] campsite by way of the
tower because your brothers wanted to see it, is that right? A Right.

Q Okay. I believe you testified that you went in and went up a
few steps, is that correct? A Yes, sir.

Q And everyone else went to the top or at least in that direction,
as best you could see? A Right.

Q Okay, now, when you approached the tower, what, if anything, did you observe about the tower or its physical surroundings or
any surroundings? A I didn't see anyone around it. They had already
started out and I noticed there was a board leading to the stairway so
I walked across the board. I started to go up the stairs and they were
wobbly so I turned around and came back down.

Q Did you hear any unusual sound? A I thought I heard
someone, I don't know who or anything, drop something, it sounded like
a rock or something as if it was a metal floor like and it echoed. I
could hear it.

Q Where did you hear this object drop? A I guess on the floor.
Q On the outside or inside of the tower? [ 100]

A The inside.

Q Inside the tower? A Yes, sir.
Q Are you sure it wasn't outside of the tower? A Yes, sir.
Q Did you hear anybody talking or any conversation? A No,
I heard everyone going up the stairs, their feet.
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Q I know it's hard, it's been a long time ago, but did you differentiate in the number of feet you heard going up the stairs? A
No, II knew my brother-my two brothers and sister were going up, so
that would be three.

Q Did you know that there was anyone else at the tower or
did you see anyone else at the tower? A I didn't see anyone else.
Q But you did hear an object dropped? A Yes, sir.
Q How many times did you hear an object dropped? A Once.

Q Did you make any judgment at the time you heard this object
dropped as to what it was or where it came from? [ 101]

A No.

Q Did you give it any thought? A No.
Q You say it sounded like it hit a railing? A Yes, or-yes.
Q Where were you in the tower when you heard the object strike?
A

On the stairs.

Q On the stairs? A Yes, sir.

Q Then you turned and went immediately out of the tower? A
Well,, I went out because the stairs were wobbly. I didn't really want to
go alll:the way up.
Q You went out because the stairs were wobbly. What happened
when you went out of the door of the tower? A I don't remember. I
guess it hit me on the head.
Q Well, one thing we do know, something hit you on the head,
right? A Right.
~

You didn't know at the time what that was? A

[102]
A No.

No.

Q You have no recollection of being hit with anything?

Q You say you have no recollection of anyone saying anything
to you? A Right.
Q Do you have any recollection of something, of any boys on
top of the tower? A No.
Q I show you this picture that was taken a few days after the
accident. This is for the benefit .of the jury and it is a straightforward
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shot. Donna, tell me if you know and you may not know, and if you
don't, say so, how you came to have an injury on the top of your head
and an injury down in the area of your nose and mouth? A I have
no idea.

Q Well, let me ask you this. Is an object-Now if this object was
falling, would it have struck you in this area? A Right.
Q Would you think that it would strike you here without some
movement of your head? A
to have moved my head.

I don't know, I guess I would have had

Q Let me ask you this. Is it possibly true [ 103] that you may
have looked up at the time the rock struck you and that is why it
struck this type of a blow down your face, could you have been looking
up? A I could have been, but I don't remember.

Q But you could have been? A I could have been.
Q Donna, is it possible that one could have called out a warning
and you looked up just as you were struck with the rock and because of
being struck, you don't remember hearing this warning? A It could
have been.

Q Because you don't remember too much of what happened at
that time? A Right.

Q But then you say it is possible you could have received a warning and looked up and that is why the rock struck in this manner? A
It could have happened that way.
Q

You don't remember seeing any boys in there? A No.

Q And you don't remember seeing or feeling the rock, you just
know that you were on the ground? A Right.
[104]

*

*
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Cross Examination
By Mr. Miller:
Q Miss Denion, before you all got to the tower and before you
started up, did you see any rocks being thrown from the tower? A No.

Q The object, you said you heard it, you are not sure what that
was, are you? A No.
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Q You cannot tell where this came from, can you A No.
Q Was construction material about the area on the afternoon in
question? A There were cement slabs laying around and boards lay·
ing around the tower.
Q And you saw them? A Yes, sir.
Q
[ 106]1

You knew what they were? A Yes, sir.

*

*

*

Redirect Examination
By Mr. Baker:
Q Mr. Nageotte indicated to you that you may have been looking
up at the time when you walked out of the tower and there is a possibility that you may have heard someone shouting. Now, you are not
denying that someone did shout, are you? A Right.
I

Q You are merely stating you did not hear [ 107] anyone to the
best of your knowledge? A Right.

Q You don't know whether you were looking up or not? A
Right.

Q Did you see a rock come down? A No.
[108]

*

*

*

Mr. Miller: If Your Honor please, the defendant, Indian Acres of
Thornburg, respectfully moves the Court to strike the evidence of the
plaintiff and enter summary judgment at this time for the defendant.
[110]

*

*

*

Mr. Haley: Your Honor, on the motion to strike the evidence be·
fore the Court must have been obvious in the light most favorable to the
non-moving party and in this particular case it must be most favorable
to the plaintiff, Donna Denion. First of all, let's get over the hurdle of
the invitee and the licensee. Specifically in a contract as Mr. Denion
entered, the purchase contract buying this property from Indian Acres,
that contract says [ 111] that he and his family are entitled to use all
the recreational set-ups there and Mr. McCormick, Vice President with
Indian Acres, says that indeed this recreational area including the

App. 38
tower, was open to club members, the club members being lot owners
and the people who pay an annual fee.
Mr. Denion testified he did pay the fee and there is no doubt to
whether he was a lot owner. So this is not a question of being a licensee.
These people were specifically invited by the Indian Acres people saying
this is open to you and with specific reference to the tower, there has
been testimony that the tower was approximatelty 90 percent complete,
by Mr. McCormick, and also that the tower was open and that work
there needed to be done was the refinishing touches and that the tower
was open to the public lot owners and their children.
Now, so we have the duty of reasonable care imposed upon the
defendant, Indian Acres. We must look at the evidence if reasonable
men can differ as to the evidence as to whether or not there was negligence, then negligence is, of course, a jury question. The evidence
should only be struck in a situation where reasonable men can come to
but [ 112] one conclusion and this is certainly not the case here. Now,
because the child was injured, I think we have to take into consideration
they had children here today who at Indian Acres then were a lot
younger. They were not nearly as mature as they appear to be now.
Because of the injury, there was obvious danger involved. Playing with
rocks, itself, this wasn't dangerous. Playing on the tower itself wasn't
dangerous, but when you put a very inviting tower together with debris
down at the bottom, which was what was admitted to by Mr. McCormick, he said they knew that debris and rubble was down in there,
and indeed a contractor would use the rubble as part of the flooring,
when you put these together with children, you have invited into the
area and you have a very potential dangerous situation. Plus we have
evidence from again, Mr. McCormick of Indian Acres, that they had
absolutely nothing to warn the children, to rope off the area, to put
any barricade or even to provide any supervision. There was none.
When people use a swimming pool-there is no mention of the swimming pool, but you would assume that when people invite people to
swim, they will provide a lifeguard. I think there is one [ 113] particular
Virginia case which is very much on point and this is the case, the 1952
case, Your Honor, North Bay Shore Corporation versus Lewis, 193
Va.400.
Let me read you a little excerpt from that case and I will give you
the facts of the case. "In order for defendant's negligence to be the
proximate cause of plaintiff's injury, it need not have anticipated or
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foreseen the precise injury sustained, and it is sufficient if an ordinarily
careful and prudent person ought, under the same or similar circumstances, to have anticipated that an injury might probably result from
the negligent acts." This was a case involving a Merry-go-round. The
people got on the Merry-go-round by paying for the ticket. This elevates
them to the status of licensee, much in the same way Mr. Denion bought
a lot and paid a fee to use the recreational area. On the Merry-goround, the plaintiff was a middle-aged woman in her forties, I believe
and this was accompanying a small child. And this is one of the old
timey. Merry-go-rounds with the lights on them and they go up and
down ·and the whole thing goes around in a circle. Then during the
Merry-go-round [ 114] ride some children who were unaccompanied and
unsup~rvised on the Merry-go-round were running around and engaged
in horseplay and bumped into this lady and pushed her off the Merrygo-round. They held there that the negligence was a jury issue because
the Merry-go-round itself is not dangerous, but when you letMr. Miller: Which case is this on?
Mr. Haley: Page 409. May I correct myself by saying that paying
for a ticket or in this particular case, the purchasing of a lot elevates
the plaintiff to the status of an invitee. This is Page 409 of 193 Virginia
talking about the children and it is indicating that permitted to ride the
Merry-go-round, it is natural for them unless prevented from doing so to
take chances and not be aware of their own safety or the safety of others.
These: facts require the defendant to exercise that degree of care to
those invited upon its premises that a reasonable and prudent person
would exercise under the same and similar circumstances.
There is a very similar case four years later which involved a
situation where a pop bottle flew off a Merry-go-round and hit a bystander and [ 115] the same language was used. A child should be
supervised so as not to carry objects onto it, or something of this nature.
I believe it is a common experience that people, specifically small children, ·will engage in activities such as dropping rocks, dropping things
out of trees, this type of thing by children is famous and I think that
based now on these two cases that Indian Acres should have therefore
anticipated and should have foreseen specifically since they had actual
knowledge that debris was in the area, they should have foreseen that
the combination of the debris and the natural tendency of children to
play around new exciting places, plus an 80 foot tower, I think that the
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combination of all these should seem to total a dangerous situation and
I think they should have had some sort of supervision or warning signs
specifying when things were still under construction. And from the evidence put forth here today, reasonable men can certainly differ as to
the issue of negligence and it is primarily a jury question and I shall
submit to the Court that the evidence is sufficient so that the motion to
strike should not be granted.
[ 120]

*

*

*

The Court: Considering everything you said, it seems to me that
the very facts that the conditions, and I won't go into the details of
them, which have been described, whether or not this is negligence,
seems to be a jury issue to me when viewed in the light most favorable
in this case to the plaintiff. And I think the fact that the Supreme
Court never ruled on this particular point at least has come close enough
to it to dispense the need not for lack of need assures that by the exercise of reasonable care this situation did exist. I realize that the rock
itself w·as not a dangerous instrumentality. The very fact that I doubt
that reasonable men could arrive at the same conclusion keep it a jury
issue. Therefore, your motion is overruled.

*

*

*

Testimony of Charles A. McConnick

Direct Examination
By Mr. Miller:
[127] Q Mr. McCormick, Mr. Denion has testified here earlier
today and you have heard him, that he purchased a funstead site from
Indian Acres on February 22, 1970, as evidenced by the contract shown
as Defendant's Indian Acres Exhibit Number 1, and that he joined the
Indian Acres Club of Thornburg at the same time. Tell the jury if you
could what, after Mr. Denion bought the property and had paid for
the property, what Indian Acres had to gain from Donald Denion and
his family being on the property? A Indian Acres of Thornburg has
nothing to gain from him being on the property.

Q There is a mention of a charge for the use of community
facilities and I believe you testified this morning it was $48.00? A
The minimum is $48.00.
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Q Who owns property in the community developed by Indian
Acres of Thornburg, Inc.? A It is a developed company.
Q Who is the defendant in this case? A When the facilities
are completed, they are turned over to Indian Acres, Incorporated,
making it a management company which collects the membership fee,
a minimum of $48.00, to operate the facilities for the owners.

Q Does Indian Acres of Thornburg, Inc., and I am specifically
talking about the year 1970, make any money [ 128] from the charge
assessed against members for the use of the common facilities? A No,
s1r. '
•

I

Q All right, sir, thank you, sir. Now, I have in my hand photographs and I am referring to Plaintiff's Exhibit Number 6.
The Court: That is Number G.
By Mr. Miller: (Continuing)
Q Referring to Plaintiff's Exhibit Number G and we see a board
leading from the outside to the steps, what is under that board, sir? A
There is a concrete path with a spiral staircase which sits in supports
and 'there is a base that is the footing for the steel column that the steps
were built around. This is a piece of conduit for electrical cable tying
into the steel casing that supports the stairway and there are rocks and·
all in there for the flooring of this concrete bed that would be poured
around there.

Q Where does this rock that the concrete bed was to be poured
around come from, sir? A As well as I can remmeber, there was an
old barn attached to each side of the silo, and where cinderblock was
built up on the barn, these were broken up with a sledgehammer and
the excess material, the concrete, was [ 129] broken up, and was used to
fill in the base around, or let's say the void spots inside the silo. Normally
a silo is built like this, and it has a two or three foot depth on the ground,
rather than solid concrete. The concrete was off the footing at each
side and it filled in to fill up to where only six inches of concrete would
be poured around that for the finished floor. There was also concrete
poured for the support of the steel beam that supported the staircase.

Q To your knowledge, how long had that material which came
from the foundation of the barn been in there? A I can't say for sure
we had so much construction going on at that time that I think
1

beca~se
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it hadn't been there that long because the construction material was
around there, I think-on the photo it showed construction material
there and this was going on all during the week. If it happened on a
Saturday, the contractors were not working then so I don't know exactly
how long. I am sure it was not long at all, because this was one of the
first buildings finished.

Q Had you received reports that people were taking that material
out of there? A No, sir.
Q Let me ask you one more time, did Indian Acres-let me ask
you one question first, who was the person in charge of the property as
of July 11, 1970? [ 130] A I was.

Q And you had been in charge of that property for how long?
A Since beginning the day it started.

Q August 15, 1969? A As I know, May 5, 1969, we started
construction in May of 1969.
Q How long had the tower been opened or been fixed to a condition where people could climb to the top? A I can't say for sure.
As well as I remember they started out in the spring of 1970, and they
put the spiral steel staircase up to the roof and went out and completed
it prior to July 11, 1970.

Q Had you received any report whatsoever that children had
been throwing rocks, stones, or crushed concrete or any other debris
from that tower? A No, sir.
Q You had I imagine talked with various employees of yours
after this occurrence, did you not? A Yes, sir.
Q Did you learn of the person in charge of Indian Acres of
Thornburg, that anybody in your employ had any knowledge of any
throwing of any objects from this tower prior to July 11, 1970? A
No, sir.
[ 131]

*

*

*

Q This plat is dated 1971, and it shows the area involved, does
it not? A Yes, sir, it does.
Q I believe in pencil you have drawn a little square and beside
it there is 371, is that correct? A Yes, sir.
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Q Is that where the Denion lot was located? A That is the
square marked right here.

*

*

*

Q Take my red pencil on here and draw a big circle around
where the silo is. [ 132] A How big of a circle?
Q Make one so the people down there can see it.
Note: Witness draws as requested by counsel.
Mr. Miller: Your Honor, I offer this as the next defendant's exhibit.'
The Court: This will be Defendant Indian Acres Number 3.
Note: At this point the aforementioned plat is marked and filed as
Defendant Indian Acres Exhibit Number 3.
!

Mr. Miller: Thank you.
The Court: Mr. Miller, before you go on, I think I heard the question about where Mr. Denion's lot was locatedMr. Miller: Let me ask Mr. McCormick to draw a circle there,
redo that, please, and draw a circle around the Denion lot.
The Court: What is it you are circling there?
[ 133]
this is-,

Witness McCormick: The observation tower is here and

The Court: Draw a line around the lot.
Mr. Miller: Do you want me to show it to the jury?
The Court: Yes, sir.
Note: At this point the jury views the plat.
Cross Examination
By Mr. Baker:
Q You have looked at this Exhibit G and you are not testifying
there Was no broken concrete at the bottom, are you? A I said there
was broken concrete at the bottom and where it came from part of
the footing for the concrete floor.
1
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Q You also stated to Mr. Miller that Indian Acres, your company that you represent, received no economic benefit once the lot is
sold, once the money has been paid? A Yes, sir.
Q This is like saying if I walked out to the movie place and paid
my money, once I paid it and walked in, after I have paid it, they received no economic benefits or [ 134] benefit from me being in there,
is that correct? A If you want an example, you can sell tickets for
one thing, but they make money in selling popcorn and hot dogs, too.
Q How about the lemonade and the popcorn. One is the tennis
·court and everything else, that is a selling point, is it not? A Yes, sir,
you will ask for money and it is all built in the budget. All of this is
one of your selling points like the lot and everything else. It is right for
Indian Acres of Thornburg, Incorporated, yes, sir, it is. But Indian
Acres of Thornburg, Inc. doesn't operate and maintain facilities. The
club does.
Q They are on your premises? A At that time it was on our
premises, right.

Q You stated, I believe, that you were not sure when the tower
was opened, you were not sure of a specific date? A No, sir, I cannot sit here and say a specific date.
Q I have a document and if you can recognize it as coming from
perhaps one of your sales brochures- A Right, a brochure.

Q And it states in here the observation silo [ 135] was started
September, 1969, now, would that have been the approximate time it
was started? A I imagine that is one of the original information
sheets put out. Whether it was started then, I can find out what the
contract says. I think several of them were put out and updated as attachments along with the property reports which are recorded to keep
up-to-date. This is not the club report, just an information sheet.
Mr. Baker: That is all I have.
Cross Examination
By Mr. Nageotte:
Q Mr. McCormick, you indicated I believe on that map or plat
that is in evidence that that observation tower is in proximity to the
other recreational facilities, is that correct? A Yes, sir.
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Q I believe you testified previously today that there were tennis
courts? A A clubhouse, pool, recreational center.

Q Now, at this time as I understand it, all the recreational facilities were completed? A At this time. They were not at that time.
Q A that time were they under construction? A The pool, I
believe the first pool-at [ 136] the present time there are two pools
there now. I believe at that time there was one pool. Well, I believe
the Denions, as they must have been swimming, obviously one pool
was completed. The recreation center, which was 150 feet away from
that, I don't believe that was finished until November, 1971. So I believe it was under cQnstruction at that time.

Q And the tower, although subsequently completed, was under
construction and the tennis courts were under construction? A The
only thing about the tennis courts were the grading, the earth moving
work ~as done.
Q How abou the clubhouse? A That was started. The recreation center, there were two separate buildings, the clubhouse and the
recreation with the stables underneath. As to either one, which one was
possibly started, I can't give you a definite date.
[137]

*

*

*

Testimony of Robert Powers

Direct Examination
By Mr. N agottee:
A (Continuing) I work for my dad at I.D.A., it is a computer
place, that is what I do.

Q DoyouknowGaryBiller? A Uhhuh.
Q How long have you know him? [138] A Seven or eight
years.

Q Calling your attention to the 11th day of July, 1970, how old
were you then?

A

Fourteen.

Q Did you have an occasion to be with Gary Biller on that day?
A Yes, sir.
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Q Where were you with Mr. Biller? A In the tower at Indian
Acres.

Q This is Indian Acres Campground? A Yes, sir.
Q Do your families go there together? A Yes, sir.
Q What were you and Gary Biller doing on that day, if anything? A We were dropping rocks off the tower.

Q And would you tell the jury, please what the tower was like
or what you remember of it? A Well, I think it is two or three stories
-high. It is like a dome and has a curved ceiling like that and the stairs
go right round and it is metal stairs made out of brick.
Q Now, how old was Gary Biller at the time on July 11, 1970?
A

I am not positive, I think he was twelve, [ 139] I don't know..

Q You were both several years younger than you are now? A
Yes, sir.

Q Was anyone else with you at the tower at that time? A No,
sir, not that I know of.

Q Why did you go to the tower?
there and to look around at first.

A I don't know, to go up

Q All right, after you looked around at first, then what did
you do? A Went back downstairs and picked up small stones around
the tower on the outside of the tower and went back upstairs and was
dropping them off and toting them up.

Q Well, why were you doing that? A Just, you know, just we
went out there and starting doing it.
Q I imagine you had thrown stones before, is that correct? A
Yes, sir.
Q And most of your friends you know throw stones? A Yes, sir.
[ 140]

Q I don't suppose you throw stones now? A No, sir.

Q When you were there, did you throw stones? A Yes, sir.
Q Now, when you were throwing stones and dropping them, was
anyone else around the tower? A Not that I know of. I didn't see
nobody, just me and him at first.
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Q Okay, did there come a time when other people did come to
the tower? A Well, while dropping the little ones, then we went
back downstairs again.

Q Tell me first, were you dropping them in any place in particular? A First we were dropping the little ones alone and went
back downstairs and got two good-sized ones and went back upstairs
and I guess while we were going upstairs they came in or something.
Q Why did you go down to get two big ones? A Because there
was a board. In other words, you go in, you know how a seesaw is, we
were dropping them down and watching the rocks bounce off.

Q You were dropping the rocks on this board? A Yes.
[ 141 ] Q . And while you were going back up there you saw that
someone else may have been coming? A We heard somebody else.
We got up there and heard somebody and we went up the second time
and we said don't go out or something. I seen one person, I can't quite
remember, I seen one person or heard them. We said don't go out or
stay there, I can't remember.
I

Qi! Why did you say that? A Because we were going to drop
the rocks.

Q Did you drop the rocks? A I dropped mine and then after
I dropped mine Gary was going to drop his and he said-and the girl
came out the door.

Q Okay, at the time you dropped your rock, did you look to
see if the area was clear then when you dropped the rock? A Yes, sir.
Q Was the area clear undetneath where Gary dropped his rock?
A Yes, sir.

Q You can't speak for Gary, but speaking for yourself, would
you have dropped your rock if the area had not been clear? A Yes,
sir.

Q You would have dropped it if someone was [142] underneath
it to have been struck? A Oh, no, sir.

Q • You would not? A No.
Q Did you see the girl that was hit with the rock? A Yes, sir.

Q When did you see her? A After he dropped it we looked
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down, she was lying down. I think at first she had on a bathing suit
or shirt on. We walked back downstairs and her sister said something,
I think it was her sister, or she was sitting there, sitting or laying and
holding her face and then Gary asked if she was hurt and ran. A guy in
a white station wagon, I don't know which of the kids was with him, he
came and we told him-we went down through the woods.

Q You told them that the girl was injured? A Yes, sir.
Q You say you went down through the woods? A And around
the dam.

Q Why did you do that? A We were scared.
Q When Gary dropped the rock and the girl-had the girl come
out of the observation tower before or after he dropped it? [ 143] A
After he let go of the rock and we yelled look out, and I think they
started to look up and it hit her.
Mr. N ageotte: No further questions.
Cross Examination
By Mr. Miller:
Q Mr. Powers, if I understand you correctly, you and Gary
Biller went up to the top of the tower? A Yes, sir.

Q You had been around for a while and you went down, back
down the tower?

A The first time we went up we had small rocks.

Q Did you take them with you? A Yes, sir.
Q You took the small rocks with you? A Uh huh.
Q And you looked around and just threw small rocks around at
random, is that correct, sir? A Yes, sir.

Q And finally you ran out of small rocks? A Yes, sir.
Q So you went back down the steps to the bottom and went outside? [144]

A No, sir, inside.

Q And got them inside? A Yes, sir.
Q Both of you? A Yes, sir.
Q Are you sure about that? A There were cement rocks on
the inside.
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Q And that is where you got yours and Gary got his? A
don't know, that is where I got mine.

I

Q You can't say where Gary got his, can you? A No, sir.
Q And you went back and threw them, each of you had one? A
Yes, sir.

Q And are you sure in your own mind that the rock that Gary
threw is the one that hit Donna Denion? A Yes, sir, because I threw
mine first.

Q Yours had already gone down and hit then? A Yes.
Q So the rock that hit was the rock that Gary threw? A (Witness nods his head in the affirmative) .

Q Was there much construction going on at [ 145] Indian Acres
at this ,time? A Well, the tennis center was being built at that time.
There ~as, I know, they had the smallest room built. They got a new
one now. I think they were working on the tennis center at that time.
I

Q Was construction material around? A I don't know.
Q, You are not sure? A No, sir.
Q Your rock dropped, the big rock that you dropped, did it hit
anything?

A A piece of wood.

Q Did it make any noise? A Yes, sir.
Mr. Miller: That is it, sir.
The Court: Is that all?
Cross Examination
By Mr. Baker:
Q Did you say that when you and Gary first went to the top of
the tower that there were no rocks up there? A No, I am not so sure.
There must have been.

Q Did you throw any rocks from the tower that [ 146] didn't
come from the bottom of the tower? A I don't know, I don't remember.
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Direct Examination
By Mr. Nageotte:
Q Gary, calling your attention to the 11th day of July, 1970, that
was the day you dropped that rock, is that right? A Yes, sir.

Q When you dropped the rock, did you have any idea that it was
going to strike anyone? A No, sir.
[ 154] Q I believe you testified before that you looked before
you dropped it? A Yes, sir.

Q Did you see anyone when you did look? A No, sir.

Q If anyone was there, would you have dropped it? A No, sir.
Q Now, I believe there was some testimony that when you first
went to the observation tower, you and Robert were there by yourselves,
is that right? A Yes, sir.

Q Did there come a time when others did come? A Yes, sir.
Q Did you know how many came? A No, sir. The only ones I
seen-1 didn't see them until after the accident, was Donna and her
sister.

Q Okay, but you did know they were inside the tower at the time
that you threw the rock? A I knew they were inside, but didn't know
if they were going out or coming in.

Q Did you head footsteps of people coming up? A Yes, sir,
but I couldn't tell how many [ 155] were coming up.

Q You heard them coming up the steps? A
couldn't tell.

Up or down, I

Q Had Robert dropped rocks prior to the one you dropped? A
Yes, sir.

Q Did he drop these while people were there? A Yes, I guess
so. I don't know if he knew they were there or not, I guess so.
Q Robert-at the time this happened, you were twelve years old,
is that right? A Yes, sir.
Q At that age, did you regularly throw and drop rocks? A
Yes, sir.
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Q Did your friends throw and drop rocks? A Yes, sir.
Q How old are you now? A I will be sixteen in August.

Q Do you throw and drop rocks now? A No, sir.
Q Why don't you do it, throw and drop rocks now? A I don't
know, I just don't do it any more.

[ 15·6] Q Your friends who are, I assume your age now, that
used to throw and drop rocks, do they throw and drop rocks now? A
Not that I know of, most of them do not.

Q Would you say as a boy your age matures, he ceases to throw
and drop rocks? A Yes, sir.

Q When you said not to go out, I believe you made the statement,
you told me the people that you heard on the steps, you told them not to
go out that you had dropped a rock. Did you actually have time to tell
them you had dropped a rock? A No, sir.
Q What do you remember telling them? A I don't remember
the exact words, but it was in the general area of stop, don't go out, you
know, something was wrong, not to go out.

Q And they went out? A The only one I seen go out was
Donna.
Q Where was the rock when you saw her go out? A Almost
on top of her.

Q Did you give her warning? A As I saw her, I said, look out,
after it hit her, I said stop, I guess she had time to hear me.
[ 157]

Q Did she look up? A It appeared she looked up.

Q And the rock was in mid-air? A Yes, sir.
Q She was not outside the door before that rock was in mid-air?
1

No, sir.
Q If you could have reached out and caught that rock, would
you have?
A

*

*

*

Cross Examination
By Mr. Miller:
Q :Mr. Biller, at age 12 when you were in your rock-throwing
!
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days, you were well aware of the fact that if rocks hit somebody it would
hurt them? A Yes, sir.

Q Did you ever throw rocks at people? A Not at them, no, sir.
Q Did you ever throw rocks at people? A No, sir. ·
[ 158]. Q And the rocks you would throw would be those you
picked up in the street and those you found? A I would try to hit
something.

Q You are aware of the fact that a rock could hurt a person at
age 12? A Yes, sir.

Q You were almost 13, were you just about a month away? A
Yes, sir.

Q You knew rocks and concrete and everything else, what they
could do? A I knew that people could get ·hurt from them, but I
guess at the time I was having fun and didn't think about it.

Q

In your own mind, you knew that, didn't you, son? A Yes,

Sir.

Mr. Miller: Thank you, sir, that is all.
Cross Examination
By Mr. Baker:
Q Gary, you previously testified that you all were dropping these
rocks on a board which had in effect a seesaw effect? A Yes, sir.
[ 159] Q It was like a rock was underneath the board and the
board was sitting on it? A Yes, sir.

Q When you were dropping those, it was like dropping bombs or
something like that? A Something to hit the board with.
Q You also stated that when you heard the footsteps, you couldn't
tell whether they were coming up or going down? A Yes, sir.
Q So you were dropping it over the entranceway and couldn't
tell whether the people were down or not? A Yes, sir.
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In Chambers

•.

Mr. Miller: Judge, at this point I will be brief. I won't go on
like I did before. I would like to move the Court to strike the evidence,
all of the evidence and enter summary judgment for Indian Acres on
the ground, Number 1, we had more evidence at this time, uncontradicted evidence, that the plaintiff and her parents were conferring no
benefit upon Indian Acres, therefore she was, it was the licensee.
Number 2, the Court indicated its ruling to the motion to strike
plaintiff's evidence in view of the fact that the rock was in the base of
the tower. But it was not in the tower. I went back and read my notes
and found that Gary Biller, when he testified this morning as the first
witness, to testify, he testified that he got that rock ten feet from the
tower 'On the outside. The rock that [ 161 ] hit this plaintiff did not
come from the inside of that tower. His companion, Robert Powers,
testified he got his from the inside. He said he did not know where
Gary Biller got his rock, so I submit under all the facts in the case that
the Court has no choice but to strike the evidence as to Indian Acres.
[ 163] .

*

*

*

Instruction No. 1
Mr. Miller: The defendant, Indian Acres, objects to Instruction
Number 1 on the following ground. One, the Court erred in ruling that
the plaintiff was an invitee on the premises. Paragraph Number 1 sets
out the only duty applicable to this case to the defendant is not the
rock or broken concrete which may have been on the ground, while
this was on the ground it didn't cause any injury to the plaintiff. The
rock itself did not [ 164] cause any injury to the plaintiff. And Number
3 is objected to on the grounds that this was not in an unsafe condition
and further as a matter of fact it was open and obvious to anyone exercising <;>rdinary care for their own safety and there was no duty to warn
the plaintiff in this case.
The Court: I think that the instruction might have some danger
in it which is there which should not be in it, and I am inclined to
1
make ~ change and have it retyped. I think I disagree, of course,
and o~errule your objection that the plaintiff was not an invitee, so I
willle~ve in the first paragraph. Now; I am going to strike all the-I
think ~ossibly the paragraph 3 should stay in. I will leave that.
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Mr. Miller: Let the record show that the defendant, Indian· Acres,
objects to Instruction Number 1 for the reasons heretofore stated as
amended.
Instruction No. X
Mr. Miller: Let the record show that the defendant, Indian Acres,
objects and excepts to the refusal of the Court to grant Instruction No.
X on [ 165] the grounds that it is the law of Virginia and is a proper
instruction to be granted in this case under the facts shown.
Instruction No. Z
Mr. Miller: Let the record reflect that the defendant, Indian Acres,
objects and excepts to the refusal of the Court to grant Instruction Z on
the grounds it is a proper statement of the law and applicable to the
facts of this particular case.
Instruction No. Y
Mr. Miller: Let the record reflect that the defendant, Indian Acres,
objects _and excepts to the refusal of the Court to the granting of Instruction Y on the ground it is a proper statement of the law on the facts
in evidence here.
Instruction No. Yl
Mr. Miller: The defendant, Indian Acres objects and excepts to
the refusal of the Court to grant Instruction Y 1 on the grounds that the
plaintiff [ 166] herein was the buyer licensee and the instruction therefore is a correct statement of the law based upon the facts herein.
[167]

*

*

*

Mr. Miller: If Your Honor please, the defendant, Indian Acres,
respectfully moves the Court to set aside the verdict of the jury and enter
up summary judgment on behalf of the defendants for the reasons stated
in support of the motion to strike at the conclusion of the plaintiff's evidence and at the conclusion of all of the evidence for the reasons stated
and from this misdirection of the jury.

*

*

*
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