NOTICE TO COUNSE L

This case probably will be collecj_at the session of court
to be held
· · ·
.
You will be advised later more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

;g (',

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 7463

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Wednesday the 22nd day of April, 1970.
FRANK LOUIS HARRIS,

Plaintiff in error,

against

COMMONWEALTH OF VIRGINIA,

Defendant in error.

From the Hustings Court of the City of Richmond, Part Two
Wm. E. Spain, Judge

Upon the petition of Frank Louis Harris a writ of error
and supe·rsedeas is awarded him to a judgment rendered
by the Hustings Court of the City of Richmond, Part Two,
on the 25th day of November, 1969, in a prosecution by the
Commonwealth against the said petitioner for a felony (Indictment No. 1); but said supersedeas, however, is not to
operate to discharge the petitioner from custody, if in custody, or to r elease his bond if out on bail.
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CERTIFICATE OF JUDGE
I, Wm. E. Spain, Judge of the Hustings Court of the City
of Richmond, Part II, Virginia, do hereby certify to the
Clerk ·of the Supreme Court of Appeals of Virginia that I
approve the foregoing affidavit and upon investigation am
of the opinion that Frank Louis Harris is financially unable
to pay or secure to be paid the costs of printing the r ecord
in the case therein mentioned and is financially unable to
pay his attorney's fees, costs and expenses incidental to
an appeal in said case.
Wm. E. Spain
Judge of the Hustings Court of the
City of Richmond, Part II, Virginia
Reed.
5-6-70

HGT
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•
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AFFIDAVIT OF POVERTY
This day personally appeared before me, the undersigned,
a Notary Public in and for the City -of Richmond, in the
State of Virginia, Frank Louis Harris, who, after first being
duly sworn, deposes and says that he is financially unable
to pay or secure to be paid the cost of printing the record
in the Supreme Court of Appeals of Virginia in the felony
case wherein he is the petitioner and the Commonwealth of
Virginia is the defendant and prays that he be allowed to
file sufficient typewritten or printed copies of the record,
including argument of counsel, upon sheets of paper of a uniform size as prescribed by the Court, as prov1ded in Section
19.1-289 of the Code of Virginia (1950).
Deponent further says that he is financially unable to pay
his attorney's fees, costs and expenses incidental to an appeal
in the same cause as above and prays that the Court order
the payment of such attorney's fees, costs and expenses incidental to such appeal as the Court may deem reasonable,
as provided in Section 17-30.2 of the Code of Virginia
(1950).

Frank Louis Harris

Frank Louis Harris v. Commonwealth
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Subscribed and sworn to before me this 1st day of May,
1970.
Thomas L. Partet
Notary Public
My commission expires: October 10, 1972.
Reed.
5-6-70
HGT
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INSTRUCTION NO. 6

The Court instructs the jury that where one is in possession of a forged instrument and obtains money thereon,
that this is prima facie evidence that such person forged the
instrument but that such p1·ima facie evidence may be r ebutted by an explanation satisfactory to the jury as to how
he came into possession of the instrument, and if you find
from the evidence that Frank L. Harris did not forge the
check or did not know that it was a for9ery, and that he has
satisfactorily explained how he came mto possession if it,
then you shall find him not guilty.
W.E.S .

page 14
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In the Hustings Court of the City of Richmond,
Part II, the 25th day of November, 1969.

•

•

•

•

•

Frank Louis Harris, who stands indicted for a felony,
to-wit: Count No. 1, Forgery of a certain order in writing,
commonly called a check, in the sum of $458.00, and Count
No. 2, Uttering of aforesaid check, this day was led to the
bar in the custody of the City Sergeant, and being arraigned
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of Count No. 1, John B. Gilmer, an Attorney at law, previously appointed by the Court to represent the defendant,
moved the Court to dismiss said Count No. 1 on the ground
that it was defective, which motion the Court sustained.
Whereupon, the defendant, being arraigned on Count No.
2, after consultation with counsel, pleaded not guilty to said
charge.
The Sergeant of the City of Richmond having returned
the Veni-res Facias issued pursuant to orders of this Court
and taken from the list furnished him by the Clerk of this
Court and drawn in the manner prescribed by law, a panel
of twenty names from the said veniremen so summoned and
attending in pursuance to said writs, free from exceptions
for the trial of the defendant, was made up and completed.
Thereupon, the Assistant Attorney for the Commonwealth
and counsel for the defendant each alternately struck from
the panel the names of four of the said jurors, the remaining
twelve constituting the jury for the trial of the defendant,
to-wit: George vV. Cole, Jr., Thomas W. Freeman, Jr., L. E.
Connelly, Theo. J . King, Howard R. Hook, Jr.,
page 15 ~ J. H. Newell, T. B. Smoot, 0. C. Gregory, Ernest
G. Davis, Jr., Roy 0. Kirby, Roscoe L. Brown,
and Kenneth E. Payne, who were sworn the truth of and
upon the premises to speak.
vVher eupon, at the conclusion of the introduction of evidence on behalf of the Commonwealth, counsel for the defendant moved the Court to strike the Commonwealth's evidence
on the ground that the Commonwealth had failed to prove
its case beyond a reasonable doubt, which motion the Court
overruled, and to which ruling of the Court, counsel for the
defendant objected and excepted.
Thereupon, at the conclusion of the introduction of all the
evidence, counsel for the defendant renewed his motion to
strike the Commonwealth's evidence on grounds previously
assigned, which motion the Court overruled, and to which
ruling of the Court, counsel for the defendant objected and
excepted.
Whereupon, the jury having fully heard the evidence in
this case, instructions of the Court, and argument of counsel,
was sent to its room to consult of a verdict, and after some
time, returned into Court with the following verdict, to-wit:
"We, the Jury, find the accused guilty as charged in the indictment and fix his punishment at confinement in the penitentiary for 6 years."
Thereupon, counsel for the defendant moved the Court to
set aside the verdict on the ground that it is contrary to
the law and the evidence, which motion the Court overruled,
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and to which ruling of the Court counsel for the defendant
objected and excepted.
Whereupon, it being demanded of the said Frank Louis
Harris if anything for himself he knew or had to say why
the Court should not now proceed to pronounce judgment
against him according to law, and nothing being offered
or alleged in delay thereof, it is ordered by the Court that
the said Frank Louis Harris be confined in the
page 16 ~ Penitentiary for a period of six (6) years, this
being the period by the Jury ascertained, said
term to be credited by all time spent in jail awaiting trial
on this charge.
And it is ordered that the City Sergeant, when r equired
so to do, deliver the said Frank Louis Harris from the jail
of this City to the Superintendent of the Penitentiary, in
said P enitentiary, to be confined and treated in the manner
prescribed.
It is further ordered that the Commonwealth do recover of
the defendant her costs incident to this proceeding.
Whereupon, the defendant having indicated to the Court
his intention to appeal to the Supreme Court of Appeals of
Virginia from the judgment of this Court, it is ordered that
John B. Gilmer, an Attorney at law, be, and he hereby is,
appointed to represent the defendant on his appeal.
Whereupon, said defendant was remanded to jail.
Enter this Order,
Wm. E. Spain Judge
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page 17 ~

NOTICE OF APPEAL AND ASSIGNMENT OF
ERROR
To the Clerk of the Hustings Court of the City of Richmond,
Part II:
Counsel for Frank Lewis Harris, the defendant in the
above-styled case in the Hustings Court of the City of Richmond, Part II, hereby gives notice of appeal from the verdict
entered therein on November 25, 1969, and sets forth the
following assignments of error which he reserves the right
to amend:
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1. That is admitted hearsay evidence on the part of the
Commonwealth's witnesses which was not permissible and
was detrimental to the defendant's case.
2. That it refused to strike the Commonwealth's evidence.
3. That it refused to set aside the verdict as contrary to
the law and the evidence.
John B. Gilmer
Counsel for defendant
Filed Jan 22 1970
Teste: Iva R. Purdy, Clerk
By R. H. McDonald
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page 1 ~

Transcript of the evidence and other incidents of the above
when heard on November 25, 1969, before Honorable William
E. Spain, Judge, with jury.
APPEARANCES:
Charles E. Maurice, Esquire, Assistant Commonwealth's Attorney for the City of Richmond;
John B. Gilmer, Esquire, 1518 Hull Street, Richmond, Virginia, Attorney for the Defendant;
The Defendant, Frank Louis Harris, in person .

•
page 3

~

•

•

•

•

The Court : Commonwealth against Frank Louis
Harris, indictments one and two. Is the Commonwealth ready?
:Mr. Maurice: Judge, Mr. Phillips is in Police Court this
morning, and he said he would be here. He knows about this
case but be may be a little late. I believe there is a witness
from the store who hasn't gotten here yet, but I think we can
go ahead.
The Court: Are you defending, Mr. Gilmer?
Mr. Gilmer: Yes, sir.
The Court: Are you ready1

Frank Louis Harris v. Commonwealth
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Mr. Gilmer: I am ready, Your Honor. I telieve that the
man will want to be tried on only one at a time.
Mr. Maurice: Now, if Your Honor please, I made a very
distinct note on my docket when this case was called. I have
memorandum here, the request to be tried together.
The Court: I r ecall when the docket was set. We will see
what he says.
Mr. Gilmer: I haven't talked to him yet this morning, Your
Honor.
The Court: (To the Sergeant) Bring him in.
page 4

~

Note: The defendant enters the courtroom.

The Cour t : (To Mr. Gilmer) Do you want to try them
together1
Mr. Gilmer: Mr. Harris indicates he wants to try them
separate, Your Honor.
The Court : You did indicate to the Cour t that you wanted
to try them together.
Mr. Gilmer: I did on term day. That is correct, Sir.
The Court: ·w hich one would you like to try, Mr. Commonwealth's Attorney?
Mr. Maurice: Judge, Mr. Phillips hasn't gotten here, but
I would like to state that I brought a wit ness from a hundred
miles approximately from Richmond, acting on that information; that he has come down here at inconvenience today. Of
course, ther e is nothing we can do about it.
The Court : He has a r ight to a separate trial if he wants
it.
Let's impanel the jury. Go ahead with the jury and we will
make a decision later. We will arraign him later.
Mr. Maurice: I don't kno·w which one I will try it on until
Mr. P hillips gets here.
page 5 ~ Mr. Gilmer : Well, you can't arraign him until
you find out, can you 1
Mr. Maurice : We can select a jury, can't we1
The Clerk: Those p ersons summon ed for jury duty, please
answer to your name as it is called and have a seat here in
the jury box to my left.
Note : At this point ten members of the jury panel are
called by the Clerk after which the hearing is continued, viz:
The Clerk: Gentlemen, will you stand and raise your
right hand 1 Do you solemnly swear that the answers you
shall give shall be the truth, the whole truth, and nothing but
the truth, so help you God.

8

Supreme Court of Appeals of Virginia

Note : The ten members of the panel simultaneously answered, I do.
The Clerk: You may be seated.
Mr. Maurice: Would the Court give me just a minute1
Mr. Phillips has gotten here and I know what your
page 6 r problem is right now.
The Court: All right, sir.
Note: Mr. Maurice confers with Mr. Phillips.
The Court: (To Mr. Gilmer) Do you have any objection
to examining the entire panel at one time1 The Court will
give you ample opportunity to identify them.
Mr. Gilmer: No, sir . I see no objection to that, Sir.
The Cleric (To the Court) Call the other ten 1
The Court: Yes, call the other ten.
The Clerk: Will the following people answer to your name
and have a seat in the jury box.
Note: At this point ten members of the jury panel are
called by the Clerk and the hearing is continued, viz :
The Court: (To the Clerk) Now, swear the whole panel.
The Clerk: Now, will all of the prospective
page 7 r jurors stand and raise your right hand 1 Do each
of you swear that the answers you shall give shall
be the truth, the whole truth, and nothing but the truth,
so help you God.
Note: The jury panel simultaneously answered, I do.
The Cleric You may be seated.
The Court: (To Mr. Maurice) Which indictment will you
proceed on, Mr. Commonwealth's Attorney1
Mr. Maurice: We will proceed on the Foster one, Judge.
That is the $458.00 one.
The Court: (To the Clerk) All right. Arraign him.
The Clerk: Frank Louis Harris, will you stand up 1
Note: The defendant is now standing.
The Clerk: (Reading the indictment) You stand charged
that on the 26th day of January, 1968, a certain order in
writing, for the payment of money, commonly called
page 8 r a check, of the following words and figures, towit: Dillwyn, Virginia, January 26, 1968, payable
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to the order of cash, for the sum of four hundred and 'fiftyeight dollars, signed by vV. S. Forster.
Do you plead guilty or not guilty1
Mr. Gilmer: If Your Honor please, I submit this is nothing to plead to here. This is no indictment. It doesn't state
an offense. The Clerk has read from the indictment, apparently Count One, and it merely states the facts without
making a charge. The second part of this, of course, would
be Count Two but she hasn't gotten there yet, and I submit,
Your Honor, there is no offense stated that he did.
The Court : When did you :first lmow this 1
Mr. Gilmer: Last night, Sir, I :first noticed it. I came
down to look at the r ecord this morning to see if there is
anything else in there.
The Court: I want some more particulars. I think we
better go to my office for a moment. Court will recess.
page 9

r

Note : The Court, counsel, the defendant, and Mr.
Phillips r etir e to Chambers where th e hearing is
continued, viz:

In Chambers.
Mr. Gilmer : I just noticed this last night, Judge, in reading over the indictments. I got them yesterday and I was
trying to 'find an indictment-! presume this was to have
been forgery1
The Court: Yes.
Mr. Gilmer : I don't feel that under these circumstances,
that looking at the indictment as a whole that the Grand
Jury has indicted him for but one thing, that is, uttering a
check.
The Court : Coming to that, you don't see any fault with
Count Two, do you 1
Mr. Gilmer: No, sir, Count TwoTh e Court: It could have been better stated. I know that.
Note : Brief off record discussion.
Mr. Gilmer: The second Count states an offense, Your
Honor.
The Court: I think so, but the 'first Countpage 10 r Mr. Gilmer: It is the same on both indictments.
The Court: The :first Count doesn't say anything, having in possession for payment, it doesn't charge
him with forging it, does it1
Mr. Gilmer: No, sir. It could have been to steal it but, of
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course, it doesn't say that. The way it starts out, it could
either be charging forgery or stealing. We don't know what
it is supposed to have been.
The Court: (Reading indictment silently) The :first Count
doesn't.
Mr. Gilmer: Really, there is not but one Count.
The Court : Do you wish to proceed on the uttering
charge1
Mr. Phillips : How about the second indictmenU Is t hat
pr epared1
Mr. Gilmer: The same way.
Mr. Maurice: Evidently the same. Well, we aren't going to
try him on the one.
The Court: If he were going to charge him, try him on
the other indictment, there is no charge of forgery
page 11 ~ but there is a sufficient charge of uttering a
forged check knowing the same to be forged.
Mr. Phillips : Well, let's nol-pros Count One and proceed
on Count Two.
The Court: That is for you all to do.
Mr. Gilmer: Before we go in, I want to tall{ to :Mr. Maurice and him together. (Nodding toward Mr. Phillips.)
The Court : (To Mr. Gilmer) Make it r eal quick, John. We
ar e not going to be here until 11 :00 o'clock tonight, I tell you
that.
Note : Mr. Gilmer, Mr. Maurice and Mr. Philips leave the
Judge's Chambers for approximately five minutes. Upon
their r eturn the hearing is con tinned, viz:
The Court: Without knowing what you all have done in
your confer ence, I want to say that as I see this thing, there
are one or two things that can be done. Commonwealth can
elect to proceed on Count Two or, in view of the fact that
ther e is no indictment for Count One, I will entertain a
motion of the Commonwealth's Attorney to conpage 12 ~ tinne the case 1mtil the next term, if the Commonwealth is desir ous of indicting, or presenting
an indictment on Count One.
:Mr. Gilmer: I would object, Your Honor, on the grounds
that this situ ation is not the fault of the defendant . He
didn't know about it until I l1appened to read it thoroughly
last night. The man is here. H e is r eady for trial on this,
and I don't think that is sufficient.
The Court: For the reason that counsel for the defendant was appointed when this case was in Police Court,
Part II, and the man was indicted on the lOth of this month,
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and counsel for the defendant did not even note the defect
until last night, I am certain it comes with as much surprise
to the Commonwealth's Attorney. I will therefor e, on motion
of Commonwealth s Attorney, grant a continuance until the
next term if he desires to present an indictment on what
is now a defective Count One.
Mr. :Maurice: Judge, I think we can handle this matter
and we will go ahead on Count Two. The reason I said that,
be asked for separate trials. W e will amend and
page 13 r get him on the other one, and then be has some
other cases in other jurisdictions here.
The Court: You don't have to tell me why. I am not interested in that. It is just a matter of procedure. As I say,
it is obvious defense counsel had never n oticed it.
Mr. Maurice : I certainly hadn't.
The Court : So if you want a continuance, you can have
it. If you want to try it, you can try it.
Mr. Maurice : W e will go ahead on Count Number Two for
the uttering.
Note: At this point, at 10:40 o'clock A.M., the Court, counsel, Mr. Phillips and the defendant return to the courtroom
where the hearing is continued before the jury, viz:
Before the Jury.
The Clerk : Frank Louis Harris, will you rise 1
Note : The defendant is now standing.
page 14

r

The Clerk: (Reading the indictment) Yon
stand charged that on the 26th day of January,
1968, at the said City, and within the jurisdiction of the
said Hustings Court, Part II of the City of Richmond, having in your possession a certain false and forged order in
writing for the payment of money, commonly called a check,
of the following words and figures, to-wit : Dillwyn, Virginia,
Jannary 26, 1968, Pay to the order of cash, four hundred
and fifty-eigh t dollars, ($458.00) for used tires, drawn on
Virginia National Bank, signed vV. S. Forster, unlawfully
and feloniously did utter and employ as true and genuin e, he,
the said Frank Louis Harris, then and there well knowing
that the said forged wTiting and check was false and forged,
with intent to defraud, against the peace and dignity of the
Commonwealth of Virgjnia.
Do you plead guilty or not guiltyl
Defendant Harris : Not guilty.
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The Clerk: Under your plea of not guilty, you have a
choice of ·a trial by the Judge or a jury. What is your choice7
Defendant Harris : Jury, ma'am.
The Clerk : Will you raise your right hand 1 You solemnly
swear that the answers that you shall give shall
page 15 r be the truth, the whole truth, and nothing but
the truth, so help you God.
Defendant Harris: Yes, ma'am.
The Court: (To the defendant) What is your full name1
Defendant Harris: Frank Louis Harris.
The Court: How old are you'
Defendant Harris : 34.
The Court: Do you understand you are the defendant in
this case1
Defendant Harris: Yes, sir.
The Court: Do you have any witnesses~
Defendant Harris: No, sir.
The Court: Are you r eady for trial '
Defendant Harris: Yes, sir.
The Court: Are you satisfied with the work your lawyer
has done for you ¥
Defendant Harris: Yes, sir.
The Court : Do you have any complaints to make about
anybody connected with the Commonwealth in this case?
Defendant Harris: No, sir.
The Court: Do you understand all the questions you have
been asked and all the answers you have given 1
page 16 ~ Defendant Harris: Yes, sir.
The Court : You may be seated.
Note: The defendant is now seated.
The Court : (To the jury panel) Gentlemen of the panel,
the matter before the Court this morning is that of the
Commonwealth of Virginia against Frank Louis Harris who
was originally charged with forging a check and uttering it,
two different Counts. The Court has s ustained the motion
of the defense attorney that tlte indictment is defective as
to the forging, but under the law a person can be guilty of
two things, one is the actual signing, forging it and the
other is putting it into use, or uttering it. Therefore, the
Commonwealth has elected to proceed upon the charge of
uttering this check. Undoubtedly during the course of this
trial there will be a great deal of evidence as to the forgery
but the Court has ruled, because of the defective indictment,
that even if this man forged it, you will not be concerned
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with that other than as it may relate to the other one, uttering or the passing it.
page 17

~

Note: At this point the jury panel is interrogated on its 'liOir dire, and after the attorneys
exercise their peremptory strikes, the hearing is continued,
VlZ:

The Clerk: Gentlemen, will you stand and raise your right
hand Y
Note: At this point the jury panel is standing.
The Clerk: You shall well and truly try and true deliverance make between the Commonwealth and Frank Louis Harris, the defendant at the Bar, and a true verdict render
according to the law and the evidence, so help you God.
Each of you may be seated.
Note: The jury, having been sworn, is now seated in the
jury box.
The Clerk: Frank Louis Harris, will you rise 1
Note : The defendant is now standing.
page 18

~

The Clerk: Sergeant, make your proclamation.
The Sergeant: Silence is commanded. If any
person can inform the Honorable Judge before this Court
or the attorney for the Commonwealth of any misdemeanors,
felonies, murders, or treason done or committed by the accused at the Bar, let them come forward and they shall be
heard. The accused stands on his deliverance.
The Clerk: (To the defendant) You may be seated.
Note: At tllis point the defendant is seated.
The Court: Gentlemen of the jury, with the taking of your
oath you have become a very important part of this Court
to aid it in doing justice und er the law. During the course
of tills trial you will not talk with anybody about this case
nor allow anyone to talk with you about it. You may discuss
it among yourselves but I advise you, do not arrive at a
final decision until all the evidence is in and until after you
have heard the instructions of the Court.
page 19 ~ During the course of this trial you will probably hear objections made by both sides. Occasionally you may be asked to go to your room or the Court
and counsel will adjourn to the Judge's Chambers. That is
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not because we do not desire you to hear all the evidence, but
because it is my duty to pass upon what evidence you will
hear, what is legal and competent. It is your duty under
instructions you will be given later to weigh, evaluate that
evidence. I tell you that so you will understand.
(To counsel) Are there any further preliminary instructions1
Mr. Maurice : I see none.
Mr. Gilmer : No, Your Honor.
The Court: (To the Clerk) Call the rest of the jurors.
Note : At this point the balance of the jurors are called
and excused.
The Court: (To the jury) At this time, gentlemen, counsel
for the Commonwealth andMr. Maurice : Judge, may I ask at this point that we have
a recess, five or ten minutes.
page 20 ~ The Court: All right, we will take about a tenminute break.
(To the Sergeant) Show them where the facilities are so
they can get comfortable. (Indicating the jury)
Note : At this point, 11 :01 o'clock A.M., recess is had until
11 :15 o'clock A. M., at which time the hearing is continued
before the jury, viz:
The Court: Commonwealth's Attorney and the defense attorney will addr ess you in opening statements. These are
neither evidence nor argument but a bare outline of the case
to help you better understand it as it unfolds before you.
Mr. Maurice: Gentlemen, this is a case in which this defendant is charged with uttering. As the Court has explained to you, there are two Counts in this indictment and
the first Count was dr a"""Tl up improperly and, of course, we
didn't know that until the last minute. We have elected to
go ahead on the second Count. Now, the first Count which
you are not considering as far as punishment
page 21 r is concerned except as it relates to this case here,
that is one of forgery. That is where you sign
a false name, or somebody elses name to a check or an instrument and you have no authority to do it, and you attempt to use it and use it as a check, a good check. The
crime of forgery is distinct from uttering. Now, uttering
is a kind of an unusual word. You don't hear it except in
the law. Uttering means where you have an instrument itself in your possession and you attempt to pass it as good,
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or you offer it, or pass it. I hope I make that distinction.
One is actually writing it out and the other one is passing
it or attempting to pass it.
We expect the evidence in this case to show you that a
gentleman, a Mr. W. S. Foster, who is in the tire business,
a dealer in Dillwyn, Virginia which I think is probably 75
or 80 miles from here in Buckingham County, that in J anuary of 1968 he was doing business with the Virginia National
Bank at Dillwyn, Virginia. He had his checkbook and he
also had-there were counter checks that he used, but at
that time he lost or missed from his checkbook, which he
kept in his place of business there, three checks. Shortly
thereafter, he was called by the bank when this
page 22 r check, which I have in my hand here, was offered
to and cashed, passed to the Gem Store for
$458.00, signed W. S. Forster. The bank called him and asked
him to come down there, and when he saw this check he
recognized it was not his signature, and r ecognized that
it was a forgery.
This check had been given to the Gem Store and at the
time that it was given to the Gem Store on January 26that was a few days after that-they cashed this check,
and as you gentlemen know, they have a Regiscope, or Filmdex, or there are these cameras that when you cash a check,
they will take a picture of the man who is actually cashing
it and, also, a picture of the check. Here is a picture of
this check, which I have in my hand, for $458.00 and a picture of the man who cashed it.
Wl1en this check came back, of course, the bank notified
the police and they were on the lookout for anything, they
were alerted. It so happened that a few days after this
transaction came to their attention, that the same gentleman,
the man who is on trial today and whose picture appears
here, showed up at the Gem Store with another check for
$158.00 and represented himself as A. G. Berkley.
page 23 r The Gem people were on the alert and they called
Mr. Shropshire, the Manager. Mr. Shropshire
went in and asked this party to come into his office, he wanted
to talk with him. As a matter of fact, he was killing time and
he asked him if he was A. G. Berkley. Incidentally, yon
are not trying this. This is simply evidence to show you
all the facts in connection with this case. This is a separate
case. He r epresented himself as A. G. Berkley. Mr. Shropshire attempted to get some information and stepped out of
his office, and he will tell you how this defendant, who he
will identify, ran out the back way.
Now, this was back in January or early February of 1968.
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Mr. Phillips of the Police Department here (Pointing toward Mr. Phillips) who is in charge-not in charge of, but
works with the check detail and bad checks attempted to
locate this man in every way possible, and the warrant r emained on file, but Mr. Harris could not be located, and it
just happened within the last few months he was picked up.
That is why the delay.
I am not attempting to give you the law at this time. The
Court will give you the instructions. The only
page 24 r thing you have before you is to determine- !
might say this: There is a presumption in the
law, as I understand it, and the Court will instruct you on
this, that where a man has:Mr. Gilmer: I would object. I believe we ought to wait
until the instructions come in to state the law.
The Court: I believe that might be best, :Mr. Maurice.
Mr. :Maurice : (Continuing to the jury) Well, gentlemen,
that is briefly the case. W e have the picture and the check,
and the party is here, and Mr. Shropshire will testify. If you
believe this man passed this check of Mr. Foster, he was not
Mr. Foster and he had no authority to do it, then it will be
your duty to convict him.
Incidentally, banks do not pay forged checks, and Mr.
Foster didn't pay this check, so the Gem Company is out

$458.00.
Mr. Gilmer: If it please the Court, gentlemen of the jury,
there are several things I would like to point out. First of
all, I want to remind you again-! think you lmow it but I
just feel it my duty to bring up again that what the Commonwealth's Attorney tells you is not evidence.
page 25 r Wbat I tell you is not evidence. He is merely
telling you what he hopes to prove.
Now, in line with his last plea, if you find the man did this
or that, I would like to remind you gentlemen this: That
he is charged with uttering the check which means just tllis,
and as a matter of fact it is stated in the indictment, uttering it and employed as true and genuine, there well knowing
that it was a forged check. That is the essence of the charge
against him. It is not a bad check charge, gentlemen. It
is uttering it, in other words, attempting to pass it.
The Court: (To the jury) I will tell you, it is part of a bad
check charge. As I explained earlier, bad check charges
may be in two different classes, one is the forgery and the
other is uttering it }mowing it to be forged.
Mr. Gilmer: (Continuing to the jury) This is bad in the
part, in a s ense, but the uttering part was !mowing that this
check was forged, and that is what the Commonwealth has to
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prove in addition to other things. With that in mind, gentlemen, all we ask is that you keep ·a n open mind to all of the
testimony here and as you have been told, the
page 26 ~ Court will instruct you as to the law in this, and
then you all take the law and put it together with
the evidence and see what you come up with.
Thank you very much.
(To the Court) Your Honor, I would like to separate the
witnesses. I didn't make the motion before opening statements.
Mr. Maurice: Your Honor, isn't it too late for thaU
The Court: Not after opening statements. It would
be too late if the evidence had been started.
The Clerk : C. H. Phillips, C. S. Rutherford. A. G. Berkley.
Mr. Maurice: That is in the other case that he asked
for a continuance on.
The Clerk : Mr. Harold Shropshire.
Mr. Shropshire: Here.
The Clerk: Mr. W. S. Foster.
Mr. Foster: Here.
The Clerk: Those persons whose names were called and
all others who expect to testify, please stand and raise your
right hand.
Each of you solemnly swear that the evidence
page 27 ~ you shall give shall be the truth, the whole truth,
and nothing but the truth, so help you God.
Mr. Maurice: Mr. Foster, I will call you first. You come
around and take the stand, please.
Note: At this point Mr. Shropshire leaves the courtroom.
Mr. Phillips is allowed to remain in the courtroom and is
seated at the counsel table by Mr. Maurice.
page 28

~

W. S. FOSTER, a witness called on behalf of
the Commonwealth, first being duly sworn, testified as follows :
DIRECT EXAMINATION
By Mr. Maurice:
Q. Give us your name and residence, please, sir.
A. W . S. Foster, Dillwyn, Virginia.
Q. What is your business, sir1
A. Owner and operator of Foster Tire Company.
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Q. How long have you been in business, sir, at that location ?
A. Eight years.
Q. Are you the only W. S. Foster around that area 1
A. Yes, sir.
Q. What bank do you deal with, sid
A. Virginia National, Dillwyn.
Q. Tell us, Mr. Foster, did you miss any checks or have any
difficulty about J anuary 19681
A. Yes, sir. I missed three checks out of our company
checkbook at that time with the letterhead, with the name
and everything on them. That is the only thing that I lmew
that was taken at the time.
page 29 ~ Q. ·w hen was the first that you lmew that your
name had been used and a check had been-

Mr. Gilmer : I object to tltat, and I think he is leading the
witness too much.
The Court: I understand it is sufficiently alleged in the indictment.
Go ahead, Mr. Maurice.
By Mr. Maurice: (Continuing)
Q. What was the first you knew, sir, about this charge that
is on trial today ?
A. The first I knew of it was when one of the workers at
the bank called me and asked me did I go and cash a check at
Gem Stores. The name on the check, they couldn't make it out
as mine. They wanted to verify with me that I went in and
cashed it. This was a counter check.
Q. Did you go down to the Virginia National Bank at
Dillwyn in response to this call from one of their employees
and inspect this check 1
A. Yes, sir.
Q. I will ask you now, please, sir, to see if this was the one,
that one exhibited to you 1 (The Sergeant hands a paper to
the witness.)
A. Yes, sir.
page 30 ~ Q. Did you write this check V
A. No, sir.
Q. Did you authorize anybody to write it for you?
A. No, sir.
Q. The name on that is W. S. Foster. That is a forgery,
isn't it ~
A. Yes, sir.
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Mr. Maurice: I would like to mark that as Commonwealth's
Exhibit Number 1.
The Court : So marked.
Note: The Court marks tl1e check as Commonwealth's Exhibit Number 1.
Mr. Maurice: Cross-examine, Mr. Gilmer.
CROSS EXAMINATION
By Mr. Gilmer:
Q. You don't know this man on trial, do you 1
A. No, sir.
Q. You have never seen him before?
A. I can't recall him.
page 31 r Q. Wben did you first hear of this, Mr. Foster!
What date¥
A. I don't know the exact date. I don't have it with me but
it was sometime late in January.
Q. Of 1968?
A. Yes, sir.
Mr. Gilmer: That is all the questions I have.
The Court: All right, Mr. Foster.
Mr. Maurice: If Your Honor please, may he be excused'
He came down here from Dillwyn.
Mr. Gilmer: I may want to call him as the defense witness,
Your Honor.
The Court : (To Mr. Gilmer) You summoned him'
Mr. Gilmer: No, sir, I didn't.
The Court: Can you examine him now 1
Mr. Gilmer: I don't know what might develop.
The Court: You better stay, Mr. Foster.
Witness Stood Aside.
Mr. Maurice: Call Mr. Shropshire.
page 32

r

HAROLD SHROPSHIRE, a witness called on
behalf of the Commonwealth, first being duly
sworn, testified as follows:

20

Supreme Court of Appeals of Virginia
Ha'fold Sh,.opshire

DIRECT EXAMINATION
By Mr. Maurice:
Q. Give us your name, please, sir.
A. Harold Shropshire.
Q. And tell us where you live.
A. 5607 Laporte Road.
Q. Who do you work for?
A. Gem International.
Q. What is your position with them 'I
A. Store Credit Manager.
Q. Ar e you in charge of the office~
A. Yes, sir.
Q. Mr. Shropshire, I hand you now Commonwealth's Exhibit Number 1.
The Court: The jury has it.
Mr. Maurice: They have it over there ?
The Court: Let me finish it.
Mr. Maurice: (To the jury) That is all right. Go ahead
gentlemen and look at it.
page 33

~

Note : The jury finish looking at the exhibit.
The Sergeant takes the exhibit and hands it to
the witness.

By Mr. Maurice: (Continuing)
Q. I ask you to look at Commonwealth's Exhibit Number 1
and tell us what you know about that, please, sir.
A. This is a check that was cashed at our Cashier's window approximately January 26, 1968, for cash money, $458.00,
and it was returned to us from our bank, through the Virginia National Bank, signature forged.
Q. What did you then do1
A. We immediately notified the P olice Department of the
check and at the same time obtained Regiscope picture of the
check.
Q. Now, explain to these gentlemen, please, sir, what is
your method down there? You spoke of a Regiscope. Just
how does that operate~
A. Every check cashed at our Cashier's window, a picture
is taken through a Regiscope which is put out by Filmdex
Corporation of Fairfax, Virginia, and it contains the picture
of the person cashing the check and also the check that is
being cashed.
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Q. I hand you now, sir , an object and ask you, please, sir,
to tell what that is.
page 34 ~ A. This is a Regiscope picture that we took of
this particular check that was cashed at our window.
Q. Does th at show the party who cashed it?
A. Yes, sir.
Q. Is that the gentleman on trial today'
A. Yes, sir.
Q. Now, Mr. Shropshire, what did you do when this check
came back ~ Did you notify the Police Y
A. Yes, sir, we did. We notified the Police Department.
Q. And did you-of course, your establishment was
aler ted 1
A. Yes, sir.

The Court: Don't lead him. As him what happened.
Q. What happened thereafter, please, sir?
A. \Ve of course notified our Cashier that the check had
been returned and that if any more were presented to immediately notify me since I was responsible for the checks that
are r eturned for the store.
Q. All right. What happened thereafted

page 35

~

Mr. Gilmer: Your Honor, I object to any testimony concerning other checks because they are
immaterial to this one. He is on trial as to uttering only.
The Court: Objection is overruled if it has anything to do
with the development of this check.
(To the jury) I will make one thing plain to you now, gentlemen. We are trying this man on this check but these other
facts can be allowed to show the pattern of operation or any
evidence that throws light upon the check that is being tried,
but he is not being tried on the other one that Mr. Maurice
now has in his hand.
(To Mr. Maurice) Go ahead, Mr. Maurice.
Mr. Gilmer: (To Mr. Maurice) Let me see that again.
Note : Mr. Maurice shows a paper to Mr. Gilmer .
By Mr. Maurice : (Continuing)
Q. \i\That happened thereafted
A. We notifi ed the Cashier to be on the alert if any more
checks were cashed.
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Q. Would you raise your voice and look at these
gentlemen, please, sir ? (Indicating jury)
A. We notified our Cashier, which is the normal
procedure, if any more checks were cashed, W. S. Foster
Tires, to let me lmow. Shortly thereafter a check was presented at the window. The Cashier called me on my telephone
and advised me.

page 36

~

The Court: (To the witness) Don't say what she advised
you. As a result of what she advised you, what did you do Y
The Witness: I received a telephone call and went to the
Cashier's window.
Q. Now, when you got to the window, who did you see and
who was there?
A. The defendant.
Q. Did you r ecognize him 1
A. Yes, sir.
Q. Tell us what the discussion was about?
A. I talked with the defendant regarding this check.
Q. What check are you talking about?
A. The check you hold.
Q. Was he trying to cash a second check 1
A. He was trying to cash a second check for
page 37 ~ $150.00.
Q. Whose check was that supposed to beY
A. A. G. Berkley, and I asked the defendant if he was Mr.
A. G. Berkley, and he told me he was.
Q. And you positively identify this man as relating he was
A. G. Berkley ?
A. So naturally I asked Mr. Berldey, not questioning his
honesty, to come to my office, which he did. So I went next
door to the controller's office. I told him I would be back right
away. I made a call to the residence of Mr. A. G. Berldey and
spoke to Mr. Berkley at his r esidence.

The Court: (To the witness) You spoke with someone who
told you he was Mr. BerkleyY
The Witness: The gentleman who told me he was Mr. Berkley informed me that his checks were stolen.
The Court: (To Mr. Maurice) I believe you better not pursue that any further.
(To the jury) Gentlemen, what Mr. Berkley said r egarding this check, disregard. This evidence is admitted only as
to what this man said, the defendant at the Bar.
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page 38

~

Q. All right. After your conversation with Mr.
Berldey, what did you do' What happened' Tell

us.
A. The defendant left my office and went out the back door
of the store.
Q. Is the man who was in your office and representing himself as A. G. Berkley, is this the same man on trial today, sir?
A. Yes, sir.
Mr. Maurice: (To Mr. Gilmer) Cross-examine.
(To the Court) Oh, I would like to introduce at this time
the Regiscope picture as Commonwealth's Exhibit Number 2.
The Court: So marked.
Note: The Court marks the picture as Commonwealth's
E xhibit Number 2. The Court hands Commonwealth's Exhibit
Number 2 to the Sergeant who, in turn, hands the same to the
jury.
The Court: Do you have any more questions of this witness '
Mr. Maurice: No, sir.
The Court: Cross-examine.
Mr. Gilmer: I have no questions, Your Honor.
page 39 ~ The Court: (To the witness) All right, sir.
Witness Stood Aside.

..

Mr. Gilmer: If Your Honor please, I have two things I
would like to say to the Court, if I may. First of all, when I
made my objection just now, I failed to except to your ruling
and I so except.
The Court: Exception is noted.
Mr. Gilmer: If Your Honor please, as to Mr. Foster, I can
question him now and I will be glad to do so, and he can go
back.
The Court: I don't know if the Commonwealth has rested.
Mr. Maurice: I haven't rested.
Mr. Gilmer: What I mean was in order to let him go, as
the Commonwealth wanted me to do.
The Court : I believe we better go on and let him :finish.
(Nodding toward Mr. Maurice)
Mr. Maurice: (To Detective Phillips) Mr. Phillips, take
the stand.
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page 40

r

DETECTIVE C. H . PHILLIPS, a witness
called on behalf of the Commonwealth, first being
duly sworn, testified as follows:
DIRECT EXAl\ITNATION
By Mr. Maurice:
Q. Give us your name and occupation, please, sir.
A. Detective C. H. Phillips, Bureau of Police, assigned to
the Bureau of Police Fraudulent Check Detail.
Q. How long have you been with the Police Depar tmenU
A. 12 years.
Q. Tell us, please, sir, what you know about an alleged
charge against the defendant, this forging, or rather, uttering.
A . This case first came to my attention in February of
1968, at which time, based on a phone call, I met with Mr.
Shropshire. He turned over to me a check and the Regiscope picture which has been marked by the Court.
Q. vVill you look at Commonwealth's Exhibits 1 and 2Mr. Maurice : (To the S ergeant) Will you get them f or him1
page 41

r

A. Commonwealth's Exhibit Number 1 is described as a check, Dillwyn, Virginia, January 26,
1968, and there is a number of 189217, pay to the order of cash,
$458.00 for used tires, Virginia National Bank, signed by
W . S. Forster.
Q. Now, look at Commonwealth's E xhibit Number 2 and tell
us what that shows 1
A. Commonwealth's E xhibit Number 2 is a Regiscope picture. The picture was taken from a camera with a dual lens
which takes a picture of the check and a picture of the passer
at the same time, placing it on one negative. This is the same
check as Commonwealth's Exhibit Number 1.
After these two items had been turned over to me, I recognized the picture but, to go further, I took the picture to several other people who were reliable people and would know the
defendant, and they all agreed that the picture was Frank
Harris.
The Court : (To the witness) No, no. Don't tell what other
people agreed to.
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By the Witness: (Continuing)
A. Well, based on the information I received from my investigation, I started to look for Frank Harris. This was in late
February of 1968.
page 42 ~ Q. Could you find him anywhere1
A. No, sir. I searched for Mr. Harris from February of 1968 until March of 1969. I checked his home address at 1649 West Broad Street, and several other addresses
I had on him and we were unable to locate him. On March 26,
1969, I decided to give up searching for him and at that
time I obtained a warrant and placed it on file with the Richmond Police and notified them this man was wanted. On
October 3, 1969, Mr. Rutherford located Mr. Harris and apprehended him, and we served the warrant against him.
Mr. Maurice: All right. Mr. Gilmer, cross-examine.
Mr. Gilmer: I have no questions.
By Mr. Maurice : (Continuing)
Q. Oh, one thing: The Gem Store is located in the City of
Richmond, Mr. Phillips 1
A. Yes, sir, it is located in the City of Richmond.
Q. That is where this check was passed 1
A. Yes, sir.
Mr. Maurice: (To Mr. Gilmer) You have no questions 7
Mr. Gilmer: No questions.
page 43 ~ Mr. Maurice: (To the witness) Stand down.
Witness Stood Aside.
Mr. Maurice: Call Mr. Shropshire back, please.

r

HAROLD SHROPSIDRE, having previously
testified, upon being recalled to the stand continued his testimony, as follows :

page 44

DIRECT EXAMINATION
By Mr. Maurice:
Q. Mr. Shropshire, I neglected to ask you: As a result of
this transaction, has your company suffered any loss 7
A. Yes, sir, $458.00.
Q. And y our place of business is located, and this check
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was passed and this picture, Regiscope picture was taken in
the City of Richmond 1
A. Yes, sir.
Q. At your place of business J
A. Yes, sir.
Mr. Maurice : All right.
Mr. Gilmer: No questions.
Witness Stood Aside.
Mr. Maurice : That is the Commonwealth's case.
The Court: Very well.
Mr. Gilmer: If Your Honor please, I wish to
make a motion in the absence of the jury.
The Court: (To the jury) Gentlemen, go to your room, if
you will. Go to your room but be close by.
page 45

~

Note: At this point, 11 :45 o'clock A.M., the jury retire to
the jury room and the hearing is continued, viz:
JURY OUT.
Mr. Gilmer : Your Honor, I move to strike the Commonwealth's evidence on the grounds that there has been no proof
that this defendant knew that the check was forged, and the
intent to defraud. Uttering, as you know, a forged check
has got to carry with it the knowledge that the check has been
forged. Without that, it simply is another case of passing a
bad check. There is no presump tion her e. The Commonwealth
does not have the presumption of forgery. Where you do utter
a check or attempt to pass it, there is no such presumption
for uttering and, finishing it up, Your Honor, it
page 46 ~ is simply- there is no evidence that he lmew the
check was forged, and that is all important in this
case.
Mr. Maurice : If Your H onor please, I would like to say
that I am sure Mr. Gilmer is not aware of the fact that ther e
is a decision right smack on that fact.
The Cour t : I wa s of the impression that the presumption
is that the passing, uttering the forged instrument, the passer
is the forger .
Mr. Maurice : Yes, sir, prima facie, sir, and in addition to
that we have him in the store on another check and repre-
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senting himself as A. G. Berkley, and running out of the
store and leaving the check.
The Court: You used the words, running out. I believe the
witness said he went out the back door.
(To Mr. Gilmer) What else do you have to say1
Mr. Gilmer : Your Honor, in rebuttal of that, I think thatThe Court: You can never prove an utterer. All he would
have to do is saypage 47 ~ Mr. Gilmer : Exactly. That is my point. I
think we have got the horse before the cart here.
You have got to :first prove that he uttered it.
The Court: There isn't any question in my mind of that.
Mr. Gilmer: He is not up for forgery. I know why, but the
fact remains on the indictment, the fact that he intended, that
he knew that it was forged.
The Court: Isn't that a jury question based on all the
facts1
Mr. Gilmer: No, sir. I think that is a law question.
The Court: I don't say so. You can so say. There could be
a law question, whether he forged it. Motion overruled.
Mr. Gilmer: Exception.
Note: At this point, 11:48 o'clock A.M., the jnry return to
courtroom and the hearing is continued before the jury,

t~e

VIZ:

Mr. Gilmer: I will call Mr. Foster.
page 48

~

W. S. FOSTER, having previously testified,
called as an adverse witness on behalf of the defendant, continued his testimony, as follows:
DIRECT EXAMINATION
By Mr. Gilmer:
Q. Mr. Foster, I believe you said that you own the Foster
Tire Company of Dillwyn.
A. Yes, sir.
Q. And that you have been in that business for eight years.
A. That is right.
Q. Have you done business with the Sandford Tire Company here in Richmond, an organization or a group of people
purporting to be them?
A. I have done some business with some Sandfords. I
didn't know they had a company.
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Q. ·who are they 1 What are their names'
A. I don't know what their names are right now.
Q. They are just some people named Sandford from Richmond ?
A. Yes, sir.
Q. Now, is that where you got this check1
A. Is that where who got it ~
page 49 r Q. You got it7
A. What check 1 I didn't get it.
Q. Did you buy tires f rom them or sell them tires 1
A. I bought casings from them, recappable casings to r ecap.
Q. Do you recap tires 1
A. Yes, sir.
Q. I see, but you don't know who they are?
A. No, sir. The only time-that is the last time I have seen
them.
Q. Wben was the last time you saw them?
A. About J anuar y of 1968.
Q. How many was iU
A. Three, if I am right.
Q. vVere they all Sandfords, or do you lmow their names 1
One of them was Sandford anyway?
A. Yes, sir.

Mr. Gilmer: That is all the questions I have.
Mr. Maurice : l\Iay he be excused nowY
Mr. Gilmer : Yes.
Mr. Maurice: (To the witness) Go ahead. It is all right.
Thank you for coming down, sir.
page 50

~

Witness Stood Aside.

Mr. Gilmer: Your Honor, if the Court could advise Mr. Harris of his right to testifyThe Court: (To the defendant) Stand up.
Note : The defendant is now standing.
The Court : You have a right to testify if you like, but no
one can compel you to testify, and if you don't testify it is
not a circumstance that the jury may consider against you.
Discuss it with your attorney, what you want to do.
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Note: The defendant confers with his attorney. It is decided that he will testify.
The Clerk: (To the defendant) Raise your right hand.
You solemnly swear that the evidence you shall give shall be
the truth, the whole truth, and nothing but the truth, so help
you God.
Defendant Harris: I do.
page 51

r

FRANK LOUIS HARRIS, the defendant in the
case, first being duly sworn, testified as follows:
DIRECT EXAMINATION

By Mr. Gilmer :
Q. You are Frank Louis Harris, the defendant in this
case¥
A. Yes, sir.
Q. Mr. Harris, as you know, you are charged with uttering a forged check sometime in January of 1968. First of all,
I want to ask you: Did you cash that check ¥
A. Yes, sir.
Q. Where is the Gem Store1
A. On Petersburg Pike.
Q. And the photograph which is Commonwealth's Exhibit
2 is correct, is that right?
A. Yes, sir. That is correct.
Q. Did you write that check1
A. No, sir, I did not.
Q. Did you sign your name to it1
A. No, sir.
Q. Did you know it was forged 1
A. No, sir, I did not.
Q. ·w here did you get it?
A. It came from-with some tires that were sold.
Q. B y whom?
page 52 ~ A. By the Sandfords.
Q. What are their names 1
A. James Sandford, Skeeter Sandford, Ryland and Bill.
Q. Are they three brothers~
A. 'l'hree.
Q. Bill, Ryland and James~
A. Yes, sir, and a guy named Bill.
Q. Did they have a tire business?
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A. Yes, sir. They are self-employed. They just run around
selling used casings for passenger cars.
Q. Did you go to Dillwyn with them?
A. No, sir.
Q. What did you understand that that check was 7
A. We were all in business together and it was an equal
split out of all the tires we would sell. I didn't go to Dillwyn
that day. 'Vhen they came back with the check, it was supposed to have been with the load of tires that had been there.
They were all about half drunk when they came back. I taken
it to the Gem Store.
Q. Did you use some identification 1
A. Yes, sir.
Q. What identification did you uset
page 53 r A. James Sandford.
Q. How did you come to cash the check and get
that?
A. The guy, Ryland, I was under the impression his
name was J ames. He told me to go in and get the check
cashed, and he give me his identification and told me to get
it cashed and we would split the money on the Gem parking
lot.
Q. And you thought you had the identification of James
Sandford1
A. Yes, sir, I did.
Q. And you thought you had the identification with that
person's permission 1
A. Yes, sir, I did.
Q. And you did not know anything about the fact that
these things were, the checkA. Yes, sir.
Q. For the purpose of questioning your r eliability, have
you been convicted of a felony before ?
A. Yes, sir, once.
Mr. Gilmer: All right. Cross-examine.
CROSS EXAMINATION
By Mr. Maurice :
Q. You also go by the name of Curtis Francis
page 54 ~ Green, don't you 1
A. Yes, sir.
Q. How many names do you go byt
A. Curtis Francis Green and Frank Harris.
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Q. And you went by the name of James Sandford, too,
didn't you?
A. No, sir.
Q. Didn't you tell the jury you just cashed this checkT
A ..I ~idn't tell the jury that. I cashed the check with his
permissiOn.
Q. But you offered to the Gem people his identification 1
A. Yes, sir.
Q. Didn't you represent to the Gem people at the Gem
Store as being James Sandfordf
A. ·with his permission, sir.
Q. Is Mr. Sandford here today? Did you summon Mr.
Sandford here today?
A. No, sir.
Q. And you say you were in business with them 1
A . No, sir, I am not.
Q. You were then, you said f
A. That was the last time I did business with them.
Q. But you were in business with them then
page 55 ~ and knew them all ?
A. Yes, sir.
Q. And you tell this jury that you took this check, Commonwealth's Exhibit Number 1, and went in and r epresented
yourself as being James Sandford and got it cashed?
A. Yes, sir.
Q. You also go by the name of Charles Allen Harris,
don't you1
A. No, sir. That is my brother.
Q. What were you doing with his identification or temporary drivers permit on you 1
A. That was a part of an old drivers license and it was
found in an automobile that I junked for him. It was only a
temporary one.
Q. You had it on yon when you were arrested, didn't you?
A. Yes, sir.
Q. And you also had Curtis Francis Green's social
security on you, didn't you?

Mr . Gilmer: Your Honor, I don't see that it makes a difference.
The Court: It is the question of credibility.
page 56 ~ Mr. Gilmer: Excuse me, a minute. I have an
objection on that. I make an objection to this line
of testimony because his aliases have nothing to do with the
matter at hand.
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The Court: It is the question of this man's credibility.
(To Mr. Maurice) Go ahead, Mr. Maurice.
By Mr. Maurice : (Continuing )
Q. Didn't you have this Virginia chauffeur's license on
you when they arrested you 1 (Holding up a paper)
A. Yes, sir. That belonged to a tenant of mine when I run
a hotel at Ocean View, and he had an apartment.
Q. This says Norfolk, Virginia.
A. That is where I rented a hotel at this summer.
Q. And yon had all this stuff on y ou ?
A. The only thing that belongs to me was Curtis Green and
my brothers.
Q. I am not talking about what belongs to you. I am talking about what was on you.
A. Sure.
Q. Now, this transaction happened back in January or
early F ebruary of 1968. Had you been to your mother 's home
any time during that period 1
page 57 ~ A. Yes, I have.
Q. Did your mother tell you the Police were
looking for you 7
A. No, sir.
Q. What made you run out of the Gem Store when you
tried to cash this check 1
A. When they started questioning me about it, I wanted to
find out about that one and the other one, also.
Q. You went back to find out abou t the other one1
A. I went in their car.
Q. Tell the jury why you r epresented yourself as A. G.
Berkley.
A. They gave me the check.
Q. Who 1
A. The Sandfords.
Q. I am not talking about anything else. I want you to answer this questjon. Why did you represent yourself as Mr.
Berkley 1
A. The check was gave along to me for tires.
Q. I don 't care what was given to you. You lmew what
your name was, didn 't you 1
A. Yes, sir.
Q. And you r epresented yourself to the Gem Store as A. G.
Berkley, and when Mr . Shropshire and these peopage 58 ~ ple recognized you, you ran out.
A. No, sir, I didn 't run.
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Q. Didn't you go out the back way ?
A. I went out the back way around by the rest room.
Q. You didn't go out the way people usually go out, did
you ?
A. No, sir.

Mr. Maurice : I have no further questions.
Mr. Gilmer : That is all.
Witness S tood Aside.
The Court: Very well. Are you ready, Mr. Taylor?
(Speaking to an attorn ey who is present in the courtroom on
another matter.)
Mr. Taylor: Yes, sir.
Mr. Gilmer : I was going to say that is the end of the defendant's case, but I will wait until we come back to make a
formal s tatement, Your Honor.
The Court: That is all right. You can put it on
page 59 ~ the record.
Mr. Maurice : That is all.
The Court: (To the jury) The Court has a couple of presentence r eports to take up, and thereafter I must go over
the instructions with the Commonwealth's Attorney and the
defense attorney before ins tructing you as to the law in this
case. So I believe I will now recess you for lunch and ask
you to be back here at 2 :00 o'clock.
Now, do not talk with anyone or allow anyone to talk with
you about the case at all. You may go now.
Note : At this point, 12 :13 o'clock P .M., the jury leave the
courtroom f or luncheon recess. After the Court has completed the two pre-sentence reports with Mr. Taylor, the
Court and counsel r etire to Chambers for discussion of instructions.
IN CHAMBEHS
Note: After an off-record discussion, the Court dictates
the following instruction to the Court Reporter to
page 60 ~ be typed. "The Court instructs the jury that the
unexplained possession of a forged instrument by
which one endeavors to obtain money thereon is p1·irna facie
evidence that such person forged the instrument but that
such prirna facie evidence may be rebutted by an explana-

34

Supreme Court of Appeals of Virginia

tion satisfactory to the jury as to how he came into possession of the instrument."
Mr. Gilmer : I would like to now state my objection and the
reasons why, and then I would like to add something else. I
object to that instruction because, in effect, you are taking
an instruction fo r forgery and now making either a presumption or a prima facie evidence situation out of uttering itself
and, in effect, the Court is saying that if a man has possession of a forged instrument, that it is p1·ima facie evidence
that he forged it and, of course, uttered it.
The Court: You have no problem. You have got absolute
proof that he uttered it.
Mr. Gilmer: No, sir. He didn't. H e admits he passed it.
Mr. Maurice: 'l'hat is uttering.
Mr. Gilmer: No, sir. U ttering is with the knowledge that
it is forged.
page 61 r The Court: That is with giving an explanation
which is satisfactory to the jury, which he has
already attempted to do.
Mr. Gilmer: That is my objection and the reason, Judge.
If the Court is going to give this instruction, I would lilm to
add the following words to it: And if you find from the evidence, or lack of evidence, that Frank L. Harris did not
forge either of these checks and he has as a matter of law explained how he came into possession of it-I mean, this check
-then, you should find him not guilty of uttering or, just
not guilty.
The Court: No. He isn't being tried for the forgery
charge. It is merely an element that might put guilty knowledge in his possession. The Commonwealth must put guilty
knowledge in his possession in order to convict him.
Mr. Gilmer : Your Honor, perhaps I should have continued
and said, not guilty of uttering.
The Court: That is one instruction saying one thing, in a
sense, and thenMr. Gilmer: I know it, Your Honor. The instruction is
really a forgery instruction.
The Court: I will give yours if you want to ask for it.
(Reading) The Court instructs the jury where
page 62 r one is in possession of a forged instrument and
obtained money thereon, this is prima facie evidence that the per son forged such an instrument- but this
knowledge as to how he came into possession of the instrument-and if you find from the evidence that, or lack of evidence, that Frank L. Harris did not forge the check or did
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not know that it was forged- ! will give yours. That will
give it with that correction.
Mr. Gilmer: My instruction contains both of them.
Mr. Maurice : I want the one the Court has given.
Note: At this point the Court Reporter goes to the Clerk's
office to type the instruction given by the Court, after which
luncheon recess is had by the Court and counsel. After luncheon recess, the hearing is continued in chambers, viz:
Instruction Number 1. No objection.
Instruction Number 2. No objection.
Instruction Number 3. No objection.
Instruction Nmnbcr 4. No objection.
Instruction Number 5. No objection.
page 63 ~ Instruction Nmnber 6. Objection already m
record.
Instruction Number 7. No objection.
Instruction Number 8. No objection.
Mr. Gilmer : On that Number 7, Your Honor, I objected to
that.
The Court : The credibility of witnesses is Number 6.
Mr. Gilmer: Number 6, I objected to that and I object to it
all together.
The Cour t: Dictate your objection and let's get started.
Mr. Gilmer: My objection is based on the fact that the law
stated in Instruction 6 is the law pertaining to forgery, and
not to uttering a forged instrument, and that what the Court
is doing now is creating a presumption for uttering which
did not previously exist.
Note : At this point, 2 :05 o'clock P.M., the Court and counsel r ehun to the courtroom and the hearing is continued before the jury, viz :
The Court: Gentlemen of the jury, the Court now instructs
you as to the law in this case. I wish to remind
page 64 ~ you again that this defendant is being tried on
the one case for which he has been indicted. The
crime of forgery is usually divided into two parts; one is
forgery, the actual writing, and one is uttering, or the passing. You all are not trying him on the forgery for the reason
the Court struck that out. Any reference to the forgery is
more or less for the purpose of throwing light on the other.
Note : At this point the Court reads the instructions to
the jury, after which the hearing is continued, viz:
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The Court: (To the jury) Gentlemen, we now have final
arguments and the case will be submitted to you. In final
arguments counsel have much more leeway and they tell you
what they think has been proven, and what circumstances
they think should lead you to come to whichever conclusion
they think you should come to.
(To counsel) Where is Commonwealth's Exhibit 1 ~
Mr. Maurice: I have Number 1, Judge.
The Court: Here is Exhibit Number 2 and
page 65 r the instructions.
Note : The Sergeant hands papers to Mr. Maurice.
Mr. Maurice: (To the jury) Gentlemen, in addressing myself in this case, I want to remind you that we are not trying
this man for forgery. We are trying him for uttering, or
passing this bad check knowing that it was forged, or having
reasonable lmowledge to believe that it was forged.
Let us take up matters that are not in dispute. Here is
the check. (Holding up paper) You have looked at Commonwealth's Exhibit Number 1. Mr. Foster has come down
from Dillwyn. He told you that he did business with some
Sandfords. He doesn't know what their names are, but just
like any dealer, he remembered some folks here in Richmond.
He told you that this was a check which came to his banlc
The banlc called him, asked him to come down and look at
it. They wouldn't pay it without his okay because they didn't
thinlc it was his signature, or words to that effect. He went
down and saw it was a forgery.
Now, the next place this check shows up is in the hands
of this defendant. Mind you, he said that he was
page 66 r in business with the Sandfords. Do you remember
him telling you they were partners~ He tells you
that. vVell, when you show a picture like that, Commonwealth's Exhibit Number 2, (Holding up a paper) with the
check and with his picture on there, as you gentlemen can
readily see, there is nothing he can do but acknowledge it.
There isn't any other way around it. He tells you gentlemen
that his explanation of this matter is that these other people
were drinking, or drunk, in the car and that he got James
Sandford to give him his identification, and he went in and
represented to the Gem people that h e was James Sandford
and cashed t his check, and that that is the check and that
he is the man that cashed it.
A short time after that, this man here, who tells you he
is dealing in good faith- he showed up as Mr. Sandford the
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first time, Mr. James Sandf ord. The second time he shows
up as Mr. A. G. Berldey. There is the check. (Holding up
a paper) H e tries to cash this one-this is for $150.00and the Gem people, having been alerted, Mr. Shropshire is
called in. He goes around and invites Mr. Sandford, Mr.
Berkley, or Mr. Harris, or whatever his name
page 67 ~ may be, but this individual here who he positively
identifies, invites him into his office and gets to
talking with him, and asking him, is that your check ~ H e
said, yes, that is my check. He represented himself as Berkley. Now, this is for $150.00, gentlemen, and made out to
cash. H e evidently suspicioned what was going on. Mr.
Shropshire steps out of the office, and when Mr. Shropshire
comes back, he has left through the rear door, the rear entrance, or the rear way out, not the regular way to go out,
and he leaves the check behind.
Now, all I want to know-if a man doesn't have a guilty
conscious, he never runs. I don't have to tell you that. He
got scared. There was nothing in the Gem Store that scared
him, except arrest, and he knew this other check, gentlementhat ties it up so tight that there isn't any question about
it. He runs off. He leaves, let's put it that way, walking
pretty fast. Nobody is going to walk away from $150.00
if it belongs to him.
Then, gentlemen, what happens~ The police are alerted
and the police search for him, as Mr. Phillips, who is on the
Check Detail, tells you, from Februar y, 1968 until
page 68 r October, 1969, a period of 20 months, before he is
located. Mr. Phillips tells y ou that he went to
his mother's home and he left word tl1at he was looking for
him. This man tells you he went by his mother's and his
mother never told him. Do you believe that ?
When he was arrested, gentlemen, besides having passed
off as Mr. Sandford and Mr. Berkley, he has on here the
social security card of Mr. Curtis Francis Green. He also
has Virginia chauffeur's license of James Franklin Cratch.
H e also has a temporary 30-day driving p ermit from the
Commonwealth of Virginia in the name of Charles Allen
Harris. What is this man's name? ·what name does he go
by~ I am not going to take the time, gentlemen, to argue
that case except to say this : I will have an opportunity
to reply to Mr. Gilmer, but I say to you that there isn't
any guestion that the c~eck was f?rg~d . There isn't any
questwn that he passed 1t. He adm1ts 1t. H e admits passing this. (Holding up paper) He admits this is a correct
picture. (Holding up paper) He couldn't do anything else.
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What else could he do, gentlemen 1 Maybe he is arguing that
he is so fair, but I say, when you look up these facts and
circumstances, there just isn't any answer to it
page 69 ~ except that this man lmew what he was doing.
vVhy did he run an d why did he pass of£ as Mr.
Berkley? lie had a guilty conscious.
Now, we are not trying him f or the forgery but we are
trying him f or th e actual p assing of it in this particular
case. What does the law tell you 1 (Referring to instructions ) ]~very man is presumed to be innocent until we prove
him guil ty. Ther e is no fuss about that. And the burden
rests upon the Commonwealth to tell you that we have to
prove beyond a r easonable doubt, but it says the burden
rests upon the Commonwealth to prove beyond a r easonable
doubt. It doesn't require that such guilt be proven beyond
ever y imaginable, conceivable or possible doubt, but only beyond a reasonable doubt. The jury must limit the consideration to the evid ence introduced, and you are not to go outside of th e evidence to hunt up doubts, nor must you entertain doubts wl1ich are speculative or conjectural, and if
upon a consideration of all the evidence you are satisfied
of th e guilt of the def endant beyond a r easonable doubt then
you shall find him guilty. That is all you have to prove.
You just have to be satisfi ed in your mind that he is guilty
beyond a reasonable doubt.
page 70 ~
(Reading ) Proof of the defendant's prior conviction of a f elony, or crime of moral terpitude,
or one which involves the character of the witness f or cr edibility, may be consider ed by the jury as affecting his cr edibility. I didn't bring it out. His own counsel brought that
out that he had previously been convicted of a felony. Gentlemen, the law says that affects his credibility, and you may
consider it as to whether or not he will lie on the stand
when he is testifying. That is all that is.
(Reading) Circumstantial evidence is good evidence-that
is an instruction here. I will not take the time to go over
that. Take all the circumstances and you may prove a case
entirely by the circumstances. If a man is found dead out
here, shot; they perform an autopsy on him and they find
some lead bullets in him; nobody saw the man shot, but they
find Mr. Tom Jones, we will say, as a suspect and they find
he has a pistol ; they take that pistol and they take the
lead bullets that are gotten out of the dead man and they
send it to the FBI. The FBI shoots them and compares the
bullets, and it proves that the bullets fotmd in the dead
man were fired from that gun. You don't have
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prove exactly what time the man was shot.
The evidence there is circumstantial evidence.
(Reading) Circumstantial evidence is legal and competent,
and a person charged with a crime may be convicted upon
circumstantial evidence alone. It is not alone here. This
man--the only thing in connection with this case is: Did
this man act with a guilty conscience 1 You cannot get away
from it to save your life. A man who passes a check and
disappears from his usual habitat f or 20 months, and cannot be found and cannot be picked up, having done this,
having cashed that check and run out and left a $150.00
check with Mr. Shropshire in the ofTice, having represented
himself as Berkley, what other answer can there be to this
matted
H ere is one other thing : As I said, you are no t trying
this man for forger y but if we wer e-(H-eferring to paper)
'rhe Cour t instr ucts the jury that ·wher e one is in possession
of a f orged instrument- this man has proved it was forgedis p1·inta facie evidence that such person forged t he instru(Referring to paper ) and obtains money ther eon, that this
ment but that s11ch 1Jrima facie evidence may be r ebutted
by an explanation satisfactory to the jury to
page 72 ~ show how he came into the possession of the instrument. In other words, he doesn't know i t was
a bum steer. (Referring to paper) And if you find from the
evidence that F r ank L. Harris did not f orge the check and
did not know that it was a forger y, and that he has satisfactorily explained how l1e came into possession of it, then
you shall find him not guilty.
Gentlemen, I repeat again f or emphasis : There is no question about the forger y. Ther e is no question this man passed
the check. There is his picture. There is a picture of the
check. He passed it that time under the name o.f Sandford.
H e went in later as Berkley. H e has all these other cards
with all these names, three or four of them. He ran out and
left that check.
Now, gentlemen, th e cr edibility of witnesses is entirely with
you, as to who you believe. I want to say to you this : If you
don't believe this man is guilty, acquit him, but on the other
hand if you do find him guilty, I think all the evidence shows
certainly you have a right to draw the infer ence of what
kind of an operator he is, with all these identifications. H e
admits that l1e cash ed this check under a f alse name with
false identification. H e tried to get the second one
page 73 ~ for $150.00. After he had gotten these people for
$458.00, he tried to strike them again before they
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woke up to what was going on. He admits that he represented himself as that gentleman, and then leaves by the
back way when Mr. Shropshire goes out to do some calling.
If you believe he is guilty, gentlemen, you should say so
and fix his punishment in the p enitentiary for not less than
two or more than ten year s, or you can confine him in jail
for not less than si...-x months or more than twelve months.
I think it is proper, gentlemen, for me to suggest to you that
an operator of this type certainly should have a penitentiary
sentence. Now, as to what it should be, that is up to you,
but you have three considerations: One is to be fair with
him; in fixing his sentence you should also fL'< it in such a
way that other people who may have an idea they are going
to cash checks, that they think about it a second time, and
it should be a deterrent to them. If you are simply going to,
as I say often, slap him on the wrist, that purpose is not
going to be accomplished. The only way, gentlemen, that we
can break up passing bad checks or crimes of this kindand incidentally, gentlemen, it is the evidence here
page 74 r that this cost the Gem Company $458.00-the only
way you can break up this sort of thing, and
protect people who have this kind of crime perpetrated
against them, is to give adequate sentences and you, as a
jury, have that responsibility. That is not my responsibility,
it is not the Court's responsibility, but it is yours. I ]mow
you will do what is right. As I say, if you think this man is
not guilty, acquit him, but on the other hand-and incidentally, I am not interested in Mr. Harris particularly, but I
am presenting this case to you as representing the Commonwealth and all the citizens of the Commonwealth and this
type of thing, whether his name be Harris, Smith, Jones,
Sandford, Green, Cratch, Charles Henry Allen, Jones,
Thomas or anything else. People have to be protected from
this sort of thing, and I ask you gentlemen if yon find this
man guilty, to give him a substantial sentence.
The Court : Mr. Gilmer.
Mr. Gilmer : If it please the Court, gen tlemen of the jury,
there are two things I want to do: First of all, I would like
to separate the wheat from the chaff, and I would
page 75 r like to correct, if possible, all the impressions you
must have in your mind about this check. Now,
first of all, evidence on this check was allowed only, if you
will r emember, for the purpose of credibility. I think I am
right in saying that is what His Honor instructed the jury
earlier, when I first objected. The fact that he tried to pass
this check has got not one single thing to do with the question of whether or not he forged, or tried to utter this, and

Frank Louis Harris v. Commonwealth

41

of course you have been instructed, it said his knowing it
was forged. That is what I told you to begin with.
Gentlemen, once you ring a bell you cannot unring it, and
once you spill milk, of course, you cannot unspill it. Tl1at
has nothing to do with this offense. That happened afterwards. He admitted it. There was no picture here-! suppose they took a picture of that, too. Now, let's talk about
a few of these bits of evidence. This picture here. (Holding
up a paper) This is nothing in the world but a picture of
a man cashing a check. We just naturally assume that it was
this man cashing this check, and that is true, that is what
it is. This is the picture of Frank Harris cashing this check.
Now, I suppose you all know it, but when you go
page 76 ~ to Gem Store, or Standard Drug Store, or any
number of commercial establishments here to cash
a check of any kind, you also have a photograph of that.
Whether you know it or not, it is there, and if you have the
bad luck-and I hope you never do-to cash a check that is
questionable, that turns out to be forged, this is the kind of
picture that 'vill be introduced in evidence. So the question
comes right down to this, gentlemen. Really it comes down
to this, and all the talk about social security cards, drivers
license, and so forth of other people and cashing other checks
cannot change one thing: Did he know this check was forged
at the tjme he cashed it?
Now, Mr. Harris could have remained mute and said nothing, and you wotud have been instructed by His Honor that
you could not take that, as you all lmow by now, that you
cannot hold that against him. You couldn't even consider it.
You gentlemen have been on this jury panel ever since the
beginning of this term, which is several weeks now. Now,
you have heard this type of thing before. I don't want to
bore you with them, but I just want to reiterate this man not
having to take the stand. Once he got this picture
page 77 ~ in evidence and this check in evidence, and the
evidence about the smoke screen- ! call it-about
this check and all this stuff (holding up papers) he didn't
have to-well, let me back up slightly. This check was introduced long before [r. Harris took the stand. There was
really nothing about that that required him to take the
stand, but he took the stand l;:nowing that he would have
to answer some questions about that, and lmowing also that
he would undoubtedly have to answer questions about why
he had other peoples' cards in his pocket. He is not on trial
for this, gentlemen. There is one offense in this code, (Pointing to book) that you cannot use your name. It is a crime
to use your name for unauthorized purposes. He is not on
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trial for that. That is part of the smoke screen. But knowing that he had to explain to you, he wanted to explain to
you that he did not know that that check was forged.
Now, how did be get it1 He got it in a ver y reasonable
way. He was in business and if I were writing this I would
put quotation marks around the word business, because it
must have been a loose business. He was in an association,
business association of a sort, with three or four other
men. That business was really quite simple. They
page 78 r obtained old tire casings, such as you and I dispose of when we buy new tires, and they take it
to various and sundry dealers and sell to them to recap. Mr.
Foster of Dillwyn is just such a recapper. He recaps tires
up there at Dillwyn. These associates of Mr. Harris took
a load of tires up ther e. Mr. Foster said he had some dealings with these p eople. H e doesn't know who they were. Mr.
Foster didn't ask questions. I say it was a loose way of
doing business, too. Mr. Foster didn 't say what he paid for
those tires, but he bought some tires. He told you so. When
they got back, their business must have been on a day-byday arrangement and transaction by transaction, because
what they do is, they collect these tire casings, apparently,
and divided up the profits right th ere, no boold{eeping. It
was ver y simple. But any way, they got back and they
br ought this check back, and they told Mr. Harris it was
forged-excuse me, I just made a prime bhmder, and I didn't
mean to- they told Mr. Harris that the check was for the
tires. I don't think I need to tell you to disregard what I
said. I got a little tangled up just like other people do. I
think one of our candidates made a boo-boo, though not
quite that bad. Be that as it may, they told Mr.
page 79 r Harris this was the check they had received from
Mr. Foster. :Mr. Harris, not knowing otherwise,
accepted their word for it. Now, I am assuming he didn't
know otherwise. vVe don't know. Maybe he did, but there is
no evidence that he did. There is no r eal indication that he
did.
So what does he do~ The first thing they do when they
bring a check back, obviously is to go and cash it, and divide
up the money. If they are paid in cash, they wouldn't need
it cashed but this one needed cashing. He went into the
Gem Store and he took the card of one of the Sandford
boys and used that as identification to cash it with. Now,
gentlemen, that information came to you not through the
courtesy of the Commonwealth. That wasn't even raised, as
to what identification he used. That evidence came to you
from Mr. Harris himself. He wanted to lay his cards on
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the table. He told you more than he had to tell, because
nobody had asked him. I asked him because we wanted to
tell you-he wanted to tell you the whole story. Why did
he take Mr. Sandford's identification 1 Well, Sandford told
him to take it. He was drunk or in some sort of condition
and he didn't want to go in. I don't know why.
page 80 ~ Maybe he had better identification than Harris
himself did. He could have done it on his own,
it would have been just as easy. They took a picture of him.
There is nothing on this picture, by the way, that he didn't
tell them that he was Mr. Foster. That is why I say it is
going to be kind of hard fo r you to separate the wheat f rom
the chaff.
This proposition with Berldey here is another mat ter, and
it l1 appened after this. I want you gentlemen to disassociate
this. He is not being tried for that. He is tried for this one.
He laid his cards on the table to you. He told you how he
got the check, that he didn't know it was forged, and I think
that you have no real option but to take his word for it.
Keep in mind especially that he laid his cards on the table
in a manner that caused a little bit of embarrassment when
the P rosecutor asked him about these other cards. He didn't
try to use those or claim he was somebody else. Now, as to
how many names the man has, he is not on trial for that.
Frank Loui s Harris is his name. He did tell somebody he
was Berkley when he cashed that, but that is really immaterial to thi s particular transaction.
The Prosecutor has played it big that he left
page 81 ~ that check on the counter, or he left i t ther e and
shoved off, went out through the back door. Why
he went out through the back door is immaterial. It is particularly immaterial because that-I keep coming back to it
becanse I have to-that r eally has nothing to do with it.
The man has the check in his hand-Mr. Shropshire. What
could he do, snatch it out of his hands1
Gentlemen, he passed a bad check in this one, but he didn't
know it was forged and I claim he had no r eason to know it
was forged. 1'he only way you can come to tl1e conclusion
that he should have known, or he lme,v, is sheer speculation
and that is all. You remember this instruction- this applies
to both sides. Mr. Maurice r ead you his side of it but I want
to point out again, (Referring to paper) suspicion or probability of guilt however strong will not authorize a conviction.
Gentlemen, that is just a matter of plain common sense. The
only way you can come up with the notion that Harris lmew
that that check was forged is to speculate on it, and it is
suspicious, and that is not enough.
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Gentlemen, this really wasn't a long case. It is not full of
technicalities. It is not full of a lot of facts.
page 82 ~ As a matter of fact, as I say, much of the evidence
was r eally immaterial to this particular charge.
I just want you to remember this. ·what Mr. Maurice tells
you-and he will have a roaring comeback, you can bet your
boots on that. I have no more say in the matter. You just
have to remember my words over the ring of the closing argument, please. I ask you to because that is the only thing I
can say. But remember that much of the evidence, much of
the argument heretofor e that the Prosecutor has raised has
been raised over an incident that has really nothing to do
with this.
P lease keep your mind on this check, whether or not this
man kne·w that it was forged. Then, pursuant to that instruction, he has explained to you that he did not know it
was forged. Now, gentlemen, p1·ima facie means that the
party trying to prove something must establish certain proof.
That is the Prosecutor's duty here, and they have established perhaps a p1·ima facie case, and then rebutting that is
the prerogative of the other side, who wants to r ebutt it.
You lmow what that means. Mr. Harris has come to you.
He has laid his cards on the table. The mere fact that he has
been convicted of a felony, the mere fact that he
page 83 ~ had other peoples identification, the mere fact that
he may have tried to do a bad check later on
another forged check does not mean that he isn't telling the
truth. It affects his credibility, yes. A man who is a crook
can tell the truth. If the Commonwealth had a witness on
here who had been a convicted felon in the past, you would
be asked to believe him, just as you are being asked right
now to believe Mr. Harris. You know, this is just a matter
of common sense. Once a person tells a lie or does something
once in his life, that doesn't mean he is going to be a liar
from them on. This man laid his cards on the table. He
opened himself up to questions on the other cards, but he
did want to tell the truth. There is no reason to believe
otherwise.
Gentlemen, I thank you for your patience. Mr. Maurice
will have the closing statement.
The Court: Mr. Maurice.
Mr. Maurice: (To the jury) Gentlemen, I promise you that
I am not going to raise any storm. I am going to surprise
Mr. Gilmer. I am going to surprise Mr. Gilmer because I
don't think a storm is necessary in this particular case.
You lmow, there is one thing that particularly
page 84 ~ impresses me. There isn't any question, gentlemen,
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about the check being fo rged. There isn't any
question about this man being the party who passed it, and
there is the picture of the check. Mr. Gilmer keeps on saying,
I don't know why, I don't ]mow why, I don't lmow why he
did this. H e doesn't know why he gave, instead of going in
and giving his own name, he doesn't know why he went in
and took Mr. Sandford's name, and went in and did that,
but the fact remains, he did it. I don't have to explain why.
There isn't any explanation why. The fact is that this man
went in, cashed this check representing himself to be J ames
Sandford, and all the time his name is Harris.
Now, I am thoroughly in accord and in agreement with
Mr. Gilmer that we are not trying him on this check. That
is another matter. I will be taken care of in due time. We are
simply trying one case here today. This other matter is
simply to show you the mental processes and whether or not
this man had a clear conscience about this deal. After he had
struck these people and cashed this check for $458.00, he goes
in there, gentlemen, and represents himself as Berldey. He
thought he would get by with that before this
page 85 ~ got too hot on him. It isn't often that you get
cases like this where you find a man to do a thing
of that kind, and catch him right smack in it. Those people
happened to remember him and called Mr. Shropshire. Mr.
Shropshire took him in his office and asked him what his
name was. That man that is on trial today, whose name is
Harris, told Mr. Shropshire that this was his check, representing himself as Mr. Berldey.
Incidentally, Mr. Gilmer has mentioned the fact that this
is a forged check, a stolen check. I am not going into that
except to tell you, as a circumstance, it showed up in the hands
of this man here. (Indicating defendant) Now, Mr. Gilmer
doesn't ]mow why. He tells you he doesn't know why. We are
not trying him on this check, but it is a circumstance to show
his guilt.
Gentlemen, I am telling you, and you know as well as I do,
unless a man is guilty he doesn't run and leave $150.00 laying on the counter, and he walked out rapidly, I will say,
and got out the back door. Then they couldn't locate him
for all these months. rrhen when he is picked up he has all
of these other identifications with him. Here is one thing,
gentlemen, that I want to say to you: 'l'his man
page 86 ~ claims that he was in business with the Sandfords . Now, he took this check-! think I am
right about this-as his part. I don't know whether it was
his part or not, but you have to sell a whole lot of used tires
to get $458.00-if that was his part.
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The Court: He said he cashed it and they split the money.
:Mr. Maurice : (Continuing to the jury) All right. $458.00.
That is a lot of money. I think you can buy used tires for
maybe two or three dollars apiece, but if this deal was on
the up and up- by the way, where are all these Sandford
boys f They are friends of his. He hasn't summoned a one
here to verify a thing he said. It isn't up to us. He hasn't
summoned a one of them.
Gentlemen, I want to leave this with you. People who are
innocent, who have clear consciences, do not run. There isn't
a man in the world who has a bad check or there is anything
wrong with it if he is on the up and up, and a man takes
him into the office and wants to talk to him, he is going to
find out. He will stick around and find out what the facts
are, if he has got a clear conscience, and you know
page 87 ~ it and I lmow it, too.
Gentlemen, I am not going to take any more of
your time. I think I am imposing on you by doing it. I say
to you, as I said in my opening statement, the forgery is
proved. The man who passed it is proven, and all these
other facts and circumstances support the theory that he
knew what was going on. He disappeared all these months
after trying to pass the check. Mr. Shropshire knew who
he was and identified him, and after he had identified him
as Berkley with this second forged check.
Thank you, gentlemen. The case is with you.
The Court: (To the Sergeant) Hand me the instructions
and exhibits, please.
Note : The Sergeant hands papers to the Court.
The Court: (To the jury) Gentlemen, you will now go to
your room. Take the exhibits, the instructions of the Court,
and this sheet of paper. J!::lect one of your member a foreman
and in nsing one of the two fo1·ms on the last
page 88 ~ instruction, write out your verdict which must
be unanimous. When you !mock at the door, the
Sergeant will be seated just outside of your door and will
advise the Court when you are ready.
Court will r ecess.
The Sergeant : Court. will recess.
Note : At this point, 2:55 o'clock P.M., the jury retire to
the jury room. Upon the jury's return, the hearing is continued, viz :
The Court: Let the record show that in the absence of the
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Court Reporter, the accused was placed at the Bar. The
jury returned a verdict of guilty, fLxed the punishment of
the defendant at six years in the penitentiary, which verdict was read by the Clerk in the presence of the accused
and his counsel. The Court had started to poll the jury
when it was noted that the Court Reporter was not present.
Madam Clerk will r ead the verdict again. The defendant
need not stand again.
The Clerk: November 25, 1969, guilty, we the jury find
the accused guilty as charged in the indictment and fix his
punishment at confinement in the penitentiary for
page 89 ~ SL'( years. Ernest G. Davis, Jr., Foreman.
The Court: Gentlemen, so say you all ?
Note : The jury answer in the affirmative.
The Court : I will have your names called. If this is your
verdict, raise your hand. If it is not, of course, state so.
Note : At this point the jury is polled and all the jurors
raise their hands.
Th e Court: Let the record show that each juror raised
his hand as his name was called.
(To the jury) Gentlemen, jury duty is indeed a hard duty
but one of the necessary privileges of citizenship, and when
we face our responsibilities as citizens, we can go away with
a conscience that is clear. Whether your verdict had been
guilty or not guilty is not the question; it is facing the
duty as it comes.
Thank you, and if you will go to the Sergeant's
page 90 ~ office on. the left, he will tell y ou when we will need
you agarn.
Note: The jury leave the courtroom.
Mr. Gilmer : I have two matter s, if Your Honor please.
The Court: All right.
Mr. Gilmer: First, I move to set aside the verdict as contrary to the law and the evidence. I don't feel that the evidence warrants this conclusion on the part of the jury, although I realize that they are the triers of the facts, and
for reasons stated earlier in my motion to strike.
The Court: All right, sir. Is that the end of your motion 1
Mr. Gilmer : Yes, sir.
The Court: Your motion is overruled and your exception
duly noted.
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Mr. Gilmer: Mr. Harris has noted that he wants to appeal
this. On his behalf, I ask for an appointment of counsel for
him and, also, I ask for a transcript for him, to include
the arguments on instructions.
The Court: Not the argument, but the exceppage 91 ~ tions to the instructions 1
Mr. Gilmer: Well, I formerly stated my reason
for it.
The Court: Yes. That part will be made a part of it, but
not the running argument. All right. That will be ordered
and you will be appointed counsel to take the appeal.
(To the defendant) Stand up, Mr. Harris.
Note: The defendant is now standing.
The Court: Is there anything you wish to say1
Defendant Harris: No, sir.
The Court: In accordance with the jury's verdict, the
Court sentences you to six years in the State Penitentiary.
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A Copy-Teste:
Howard G. Turner, Clerk.
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