


I IN THE 
I 

Supreme Court of Appeals of Virginia 
AT RICHMOND. 

Record No. 5462 

VIRG[NIA: 
I 

In the Supreme Court of Appeals held at the Supren1e 
Courtjof .Appeals Building in the City of Richmond on Tues­
day t:Ue 16th day of January, 1962. 

I 
I 

THE pREAT ATLANTIC & PACIFIC TEA C0~1:PANY, 
INCORPOR·ATED, Plaintiff in Error, 

I 
a.gai'ltSt 

EVA~ERRY, Defendant in Error. 

! 

Frlln the Law and Equity Court of the City of Richmond 

UpL the petition of The Great Atlantic & Pacific Tea Com­
pany, fine., a writ of error and S'Upersedeas is awarded it to a 
judgment rendered by the La.w and Equity Court of the City 
of Ri~hmond on the lOth day of August, 1961, in a certain 
n1otioh for judgment then therein depending wherein Eva 
Ber~ was plaintiff and the petitioner 'vas defendant. 
An~ it appearing fron1 the certificate of the clerk of the 

said court that a. supersedeas bond in the penalty of eig·ht 
thous~nd dollars, conditioned according to law, has heretofore 
been *iven in accordance with the provisions of sections 8-465 
and 8.:.477 of the Code, an additional bond conditioned accord­
ing to law is required in the penalty of one thousand dollars. 
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• • 

JohnS. Battle, Jr., Esq. 
Attorney at Law 
Mutual Building 
Richmond 19, Virginia 

RECORD 

• 

• 

Lavenstein & Lavenstein, Esqs. 
Attorneys at Law 
139 ]{onroe Street 
Petersburg, Virginia 

• • 

• • 

June 29, 1961. 

Re: Berry v. The Great A. & P. Tea Co. A-3837 

Gentlemen: 

This matter is up for consideration upon defendant's 
motion to set aside the verdict rendered in favor of the plain­
tiff on May 12, 1961, for injuries alleged to have been re­
ceived by plaintiff as the result of slipping upon a piece of 
celery while on defendant's premises as an invitee. 

Evide·n,ce. The evidence, upon the crucial issues, viewed in 
the light most favorable to plaintiff is as follows : Plaintiff 
testified that the fall occurred in front of the sugar counter 
·which "ras some 50 feet or more distant from the produce 
counter. She alleges that the fall occurred as the result of her 
foot slipping upon a piece of celery under the shelf shown 
in plaintiff's exhibit number 2, yet was close enough to the 
walking area to have been stepped upon by plaintiff facing 
the shelf as shown in the sa1ne exhibit. Her testimony ( o.r that 
of her husband) is that after the fall the piece of celery was in 
plain view, had slipped some inches when plaintiff's weight 
had .been put on it and that under the same counter and in the 
e~act same location ·as the celery when slipped upon, there 
were several cigarette butts and other trasl1. Plaintiff's hus­
band further testified that ·when the celery was shown to de­
fendant's manager immediately following the accident that he 
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kickedi it back under the shelf. This was denied by defend­
ant's manager. 

Applicable rules of l(IIW. Principles governing liability in 
cases involving structural or alleged structural defects are not 
here cbntrolling nor are we concerned with the doctrine of 
Res I~sa Loqu,itur. See JVhite v. Sears, Roebuck & Company, 

I 242 F. (2) 821. 
page 22 ~ Vl e are here concerned 'vith an accident alleged 

i to have been caused by t11e presence of a foreign 
suhsta~1ce upon defendant's floor and the universally recog­
nized rule in such cases seems to be that to hold the defendant 
proprietor liable the evidence 1nust be such as to justify a 
finding that the dangerous condition actually existed and 
furthe~·, either (a) that the presence of such substance was 
actually eaused by defendant or 'his employees or that defend­
ant h~d actual knowledge thereof, or (b) if such cannot be 
shown! then the facts proven must be such as to impute con­
structive knowledge of the presence of the substance to the 
defendant. Absent evidence of actual or implied knowledge 
the courts have usually refused to submit the issue of liability 
to a jqry. WlUte Case, supra, and evidence as to the length of 
time tpe substance has been on the floor appears to have been 
consi~ered a vital link in this chain of proof. Limingston v. 
Atlwntic Coast Line Rwy. 28 F. (2nd) 563. See also exhaustive 
note qll this point in Annotation found in 61 A. L. R. (2nd) 
page ~8 through page 38. 

In the case at bar there is ample evidence of the presence 
of the substance, the sole question being whether there is 
suffici~nt evidence of actual or constructive notice to take the 
case to the jury. 

Plaintiff contends that the fact that the locus of the fall 
was far removed from the produce counter 1vhere a custome,r 
wouldJ have been expected to drop or knoek the substance to 
the floor, to·g·ether with the presence of .cigarette butts and 
trash jof a kind that would result from faulty sweeping, is 
sufficient to support a proper inference that the defendant's 
emplowees had been guilty of "sweeping-under-the-rug" 
pract.i~es and that the evidence that the manager, Vaiden, 
had d9ne the same thing· when the substance was called to his 
attent~on strengthened this inference. Plaintiff further con­
tends ~hat in any event the presence of the celery in company 
'vith <}igarette butts and other refuse justified the inference 
that the condition was not a fresh one but had existed at least 
for a I sufficient length of time to have been discovered by 
Vade~ or other employees during the morning cleanup which 
it was testified had been had. 
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All counsel admit that the case-from a factual standpoint­
is one of first impression in Virginia. City of Norfolk v. An­
thony, 117 'ra. 777, here relied upon by plaintiff, is of but little 
help as there the plaintiff relied upon both structural 
defect and foreign substance, and had evidence of both. l\{ore­
over, as to the issue of the foreign substance, the witness, 
Jordan, 'vho had occupied a stall in the market for a long 
while stated that the -refuse 'vas there, that it had been there 
all m.orning· and that the n1arket had not been properly swept 
out since his occupancy of his stall. Nor is Livingston v. 
A. C. L., 28 F. (2nd) 563 relied upon by defendant of much 
aid for there the positive evidence of not only the defendant's 
porter but of the plaintiff hi1nself was that the banana peel 
was not seen by thmn upon the floor when passing the point a 

few 1nirndes just prior to the accident. 
pag-e 23 ~ Conol~lsion. After hearing the argument of coun-

sel and reviewing the authorities cited I have con­
cluded that the case was properly submitted to the jury and 
the defendant's motion to set aside the verdict is, accordingly, 
overruled. 

Counsel are requested to prepare an order to this effect 
preserving defendant's exceptions and containing such sus­
pension provisions as defendant 1nay desire. 

AHSjr:jh 

page 24} 

Yours very truly, 

ALEX H. SANDS, JR., .Judge. 

• • • • • 

This day came again the plaintiff and defendant, by their 
respective attorneys, and the Court having· maturely con­
sidered the motion heretofore submitted to set aside the jury's 
verdict, is now of opinion for reasons set out in the Court's 
memorandum to counsel dated June 29th 1961 'vhich is hereby 
made a part of the record, that the motion should be over­
ruled; "rherefore, it is considered by the Court that the motion 
to set aside the jury's verdict be and the same is hereby over­
Tuled, and that the plaintiff, Eva. Berry, recover of the de­
fendant, The Great Atlantic & Pacific Tea Company, Inc., the 
sum of $7,500.00, in accordance with the jury's verdict, with 
interest thereon frmn the 12th day of May, 1961, the date said 
verdict was rende.red, as well as l1er costs in this behalf ex-
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pended. To which action of the Court the defendant, by 
couns~l, objected and noted its exception. 
Tb~ defendant, by counsel, having indicated its intention 

to present a petition for writ of error to the Supreme Court 
of Appeals of Virginia, upon motion of defendant it is ordered 
that elxecution of said judgment be suspended for a perjod of 
four rhonths from this date, and thereafte,r until such petition 
is acted on by the Supreme Court of Appeals, if such petition 
is actp.ally filed 'vithin the specified time, provided the de­
fendant shall within ten days from this date enter into a 
suspehding bond in the penalty of $8,000.00 with good security 
to be approved by the Clerk of this Court, conditioned accord­
ing td law. 

I 
Enter Aug. 10, 1961. 

A. H. S., JR . 

• • 
pag·e 26 ~ 

• • • • • 

1 

ASSIGN1\IENTS OF ERROR. 

ThJ following are the errors assigned. 
Th~ Law and Equity Court of the ·City of Richn1ond erred: 

I 

1. ~n not striking out the evidence introduced by the 
plain~iff. 

2. In not setting aside the verdict as contrary to the la'v 
and the evidence, without evidence to support it, and plainly 
wrong, and not entering final judgment for the defendant or 
granting a new trial, and in entering judgment for plaintiff. 

THE GREAT ATLANTIC & 
PACIFIC TEA COMPANY, INC., 

B7 Counsel. 

~ATTLE, NEAL, I-IARRIS, 1\ITNOR 
&WILLIAMS 
I 815 Mutual Building 
r Richmond, Virginia 

By JOHN S. BATTLE, JR. 
' Counsel for the defendant. 
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OM,rles B. Vaiden. 

Received and filed Oct. 5, 1961. 

Teste: 

LUTHER LIBBY, JR., Clerk 
By ED"\V. G. KIDD, D. C . 

• • • • • 
.page 22 ~ 

• • • • • 
CHARLES B. V AlDEN, 

being first duly ~sworn, was called as an adverse witness by 
the plaintiff, and testified as follows: 

DIR.ECT EXAl\tiiNATION. 

By Mr. Victor Lavenstein: 
Q. Will you please state your name, residence and occupa­

tion~ 
A. Charles B. Vaiden, 4 Granger Street, Ettrick, Virginia, 

~{anager of the A & P, South Sycamore, Petersburg, Virginia. 
Q. On May 4, 1959 what was your occupation? 
A. I was ~fanager of the A & P Tea Company store at 115 

West Washington Street, Petersburg, Virginia. 
Q. On that date, Mr. Vaiden, did you see the plaintiff, Mrs. 

Berry, and her husband in your store 7 
A. Yes, sir, I did. 
Q. Where was Mrs. Berry when you first saw her? 

A. Mrs. Berry was standing· near a Tyler meat 
page 23 ~ case in a cross aisle to the store, near the meat 

department, when I first saw her. 
Q. Who called your attention, if anyone, to Mrs. Berry? 
A. Mr. Berry came to me and told me that ~frs. Berry had 

fell in the flour aisle and I went around to see about it, sir. 
Q. But at that time you say that neither-or didn't Mr. or 

Mrs. Berry walk down there with you? 
A. No, sir. 
Q. Then they did not show you where she fellY 
A. No, sir. 
Q. How long is this-you call it the flour aisle Y 
A. That is where the flour, sugar and so forth are. 
Q. Approximately how long is that flour aisle? 
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I Charles B. Vaiden. 

A. ~he length of aisle, sir. . 
·Q. You said ''aisle.'' I am simply asking you the length 

of the: aisle you refer to . 
.A. ~'d say approximately thirty feet, sir. 
Q. 4-nd all you were told is that she fell in the flour aisle Y 

: .A. Yes, sir. 
page 24 ~ Q. I hand you a photograph and ask you if you 

I can identify that photographY 
A. Yes, sir. 
Q. 4m I correct, sir, in saying that photograph does not 

repres:ent the entire length of that ai·sle you are referring· to? 
.A. Yes, sir, you are right. 

Mr. jLavenstein: We would like to offer that photograph 
in eviqence, Your Honor. 

Mr. i Battle: No objection. 

(Thb said photograph was marked and filed as Plaintiff's 
Exhibit No. 1.) 

By M~. Lavenstein: 
Q. ~ow, you say that aisle is about thirty feet long. Do 

I pres~me that the counter itself is the same length? 
A. Well, sir, I don't know exactly how long it is. I'd say 

about !thirty feet. 
Q. ¥ow, ~fr. Vaiden, looking at that picture that has been 

offered in evidence, is that the same counter, as far as you 
know, I that was in the store in that same location on May 4, 
1959?' 

A. Yes, sir, I'd say it is. 
I Q. There has been no change in the counter or 

page 25 ~ the location? 
I A. No, sir. 

Q. Now, you say you ·went down the ·aisle. Where did you go 
on th~ aisle? · 

A. I was approximately two aisles over, sir. I ~arne across 
the crbsswalk a.nd came down this aisle and went all the way 
to thd front of the store. This picture is fron1 the back, 
lookittg to the front of the store, sir. 

Q. ¥r. Vaiden, as the Manager of that store you open the 
,store in the morning and close it Y 

A. "Y"es, sir. 
Q. What 'vere your opening hours as of ~Ia.y 4, 1959? 
A. 8 :30 a.m., sir. 
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Cha.rles B. Vaiden. 

Q. Do you know at approximately what time you saw Mrs. 
Berry on that day¥ 

A. Sir, I do not recall the time. 
Q. l\tir. Vaiden, you do not clean the aisles yourself, do 

you? That is not part .of your duty, is it? 
A. No, sir. 
Q. Do you have the person here today that cleans the aisles 

or did the cleaning at that time? 
A. No, sir. 
Q. \Vhat are your general duties in that store? 

A. My general duties? 
pag·e 26 ~ Q. Yes, sir, as l\tianager. 

A. To see that everything is operating properly, 
to see that the place is well stocked, to see that everything is 
clean and neat for the convenience of customers. 

Q. Do you at any time-are you required to go out of the 
store during business hours? 

A. At times, sir. 
Q. On that particular day can you state-that is, ~fay 4, 

1959-·whether or not any of your duties had called you out 
of the store for any purpose whatsoever? 

A. I don't recall, sir. 
Q. Do I assume you don't know whether it did or didn't? 
A. Yes, sir. 
Q .... t.\.re there any special rules \vhereby the floors are 

cleaned at specific times during· the course of a day? 
A. They are cleaned every night, sir, before leaving, and 

tlwy are also cleaned whenever I think it is necessary or when­
ever I see anything that might he a hazard. 

Q. Well, on that particluar day can you recall back, and 
do you recall, other than cleaning the store the night before, 
whether it was cleaned at any other time during that day? 

Can you remember? 
page 27 ~ A. Yes, sir. 

Q. \Vhat is your recollection? 
A. The floor was swept tha.t. morning earlier, sir; a.t just 

what tinw I do not recall, but that \vas one of the duties of 
the boy on Mondays when he came in, was to sweep the floor, 
sir. 

Q. You mean that you directed-or the boy who is ~supposed 
to clean-you directed him to sweep the floors, or is he sup­
posed to do that automatically? 

A. That is automatic, sir. 
Q. Do you know of your own knowledge that that boy did 

sweep every aisle that morning as per the understanding? 
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I 
· Eva B. Berry. 
I 

A. ~he store was swept, sir, that morning. 
Q. My question, sir, was do you know of your own know­

ledge ~at it was swept, every aisle was swept that morning? 
A. I! do not know whether every aisle was swept, sir, but 

I had been around the store and looked around. That is one 
thing I do every morning, is to look around. 

Q. Now, Mr. Vaiden, being Manager of that store, it is 
considered a rather large store in the trade, or what is the 
description of it? 

l A. It would be a medium store in the trade, sir. 
page 28 r Q. Do you remember the day of the week this 

happened on? 
A. ~t 'vas on 1\tionday, yes, sir. 
Q. Do you recall whether there was-whether this was 

called a busy day with a lot of customers in that day, or would 
you Ia;towf 

A. ~{onday, sir, as a ·rule is never busy. 
Q. Sow, are you in a. position to state at this time how 

many I times you personally walked down this flour aisle, 
as yo~ described it, that day, before the accident? 

A. No, sir, I cannot. 
I 

I 

I 
• • • • • 

page 40 ~ 
I 
I • • • • • 
I 

I EVA B. BERRY, 
the pl~intiff, being first duly sworn, testified as follows: 

I 

I DIRECT EXAl\iiNATION. 

By 1\1). Victor Lavenstein: 
Q. ~Irs. Berry, will you please state your name and resi­

dencet 
A. Eva B. Berry, Chesterfield County. 

II 

I 

I 
page 42 ~ 

I 

• 

• 

• • • 

• • • 

• 

• 
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Eva B. Berry. 

Q. Now, Mrs. Berry, did you go in the A & P store on Syca­
more Street on May 4, 1959' 

A. Yes, sir. 
Q. Will you please state to the Court and the jury ·what oc­

curred! 
A. \Veil, my husband and I went in the back door of the 

store to make a few purchases that day and I had picked up a 
can of corned beef and I believe he had a loaf of rye bread 
and some cottage cheese. Well, I went up the aisle where the 
sugar was to get a package of confectioners' sugar. The su­
gar was on the right-hand side of the aisle. I walked close to 
the aisle and-close to the shelf. I beg your pardon, and 
'vhen I reached to get the sug·ar, "rhen I turned-it all hap-

pened so quicldy-I slipped and fell and ·when I fell, 
page 43 ~ evidently I fell on my knee and then I fell back-

wards; ·so while I was on the floor I was trying to 
see what I might have fallen on and it was this piece-this 
black object. It was about an inch and a half long. ~Iy foot 
evidently had pulled it out because there was a skid mark 
where I stewed on it, 1nade it skid. I had a severe pain up 
my spinal column and had a severe headache and became sick 
to my stomach. My husband helped me up and by that tin1e 
1\tir. Vaiden was at the end of the other counter and he ·Cante up 
the aisle and asked me what had happened. ~Iy husband said 
''She stepped on a piece of celery there and fell.'' J-Ie walked 
over to it and kicked it with his foot back up underneath the 
counter and said, "Oh, that is not celery, that is g-un1. '' I 
said, ''No, it is not gum, it 'vould have stuck to n1y shoe." 
So we came .on out of the store. V\Then I g·ot to the hack door 
I started vomiting because of the severe headache and pain, 
then when I got to the car I vmnited again. ~fy husband tried 
to get me to go to the hospital then but I went on; instead, 
I went on home. I said, ''No, if I lie down I will be all right.'' 

Q. All right, now, Mrs. Berry-

Mr. Lavenstein: Do vou have the exltihit up there? 
The Court: Yes, sir. · 

page 44 ~ By Mr. Lavenstein: 
Q. Would you look at that picture that has been 

offered in evidence as Exhibit 1, and state whether or not 
you can identify what that picture represents! 

A. Yes, sir, this is the aisle where the sugar counter is in 
the A & P store on West \Yashington Street. 
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Eva B. Berry. 

Q. Have you any idea how long that counter is from one 
end to, the other? Would you know? 

A. ¥ o, I would say it is about twenty or thirty feet. 
Q. 411 right, in relation to the-I understood you to say 

you came in from the back of the store 7 
A. That is right. 
Q. Is there a back entrance as well as a front entrance T 
A. Yes, sir. 
Q. In relation to your place of employment was it more 

convenient to take one or the other of these entrances T 
A. ]twas more convenient to take the back door. 
Q. ~ow, this sugar, you say you were looking for sugarY 
A. Yes, sir. 

l Q. Whereabouts \vas the sugar located on this 
page 45 r counter' 

I A. \Veil, it was on the right-hand side of the 
counter, oh, about three-fourths of the way up towards the 
front.[ 

Q. Now, when you say counter, do you recall or does that 
pictur~by the way, as far as you know, is that the same 
count~r, shelving, that was in there at the time of this acci­
dent? I 

A. "fes, sir. 
Q. Itn. relation to the shelves, on "rhat shelf was this sugar 

located? 
A. ~t was on the top shelf on the right-hand side. 
Q. ] hand you a picture and ask you to look at it and see 

if youl can identify that picture. Can you identify that pic­
ture f i 

A. "fes, sir. 
Q. Where is tl1a t picture talc en? 
A. Tha.t is by the sugar counter in the A & P store on 

West iW ashington Street in Petersburg. 
Q. ~s that the same ai:sle represented in the other picture? 
A. That is right. 
Q. :No,v, in relation to how you are standing, can you 

I state llo\v you were standing at the time this acci-
page 46 r dent occurred, in reference to this picture' 

I A. Well, this is the way I was standing. (Indi-
catingl) 

Q. r ou are satisfied that is tlle way you stood? 
A. yes, sir. 

Mr. Lavenstein: We would like to offer that picture in evi­
dence. 
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Eva B. Berry. 

The Court: You have seen this, 1\fr. Battle Y 
1\Ir. Battle : Yes, sir. 

(T'he said photograph was marked and filed as Plaintiff's 
Exhibit No. 2) 

A Juror: Your Honor, will the jury get a chance to look 
at those pictures later on¥ 

The Court: Yes, sir. 
Mr. Lavenstein: May they look a.t them now? It n1ight be 

helpful. 
The Court: Yes, sir. 

(The photographs were shown to the jury.) 

By Mr. Lavenstein: 
Q. 1\frs. Berry, I hand you another picture and ask you to 

look at it and see if you can identify what is represented in 
that picture. 

A. Yes, sir, this is the sugar counter a.t the A & P store 
on Washington Street. 

page 47 ~ Q. Can you state whether or not that is the spot 
at which you ·were standing when you reached for 

the sugar? 
A. Yes, sir. 

Mr. Lavenstein: vVe offer that in evidence, Your lionor. 

(The ·said photograph was n1arked and filed as Plaintiff's 
Exhibit No.3.) 

1\tJ:r. Lavenstein: We also ""ould like to offer this-
The Court: Do you desire this to be passed around? 
1\tir. Lavenstein: Yes, sir, I think it would be a good idea. 

We also would like to offer this in evidence and the jury 
can look at this at the same thne. 

By Mr. La.venstein: 
Q. 1\tirs. Berry, will you look at that picture and state 

whether you recognize that area 1 
A. Yes, this is as you come in the back door of the store, this 

is the :back aisle. 
Q. And from that back aisle how do you reach the area in 

which you fell? 
A. \'Tell, it's the second counter over. 
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i Eva B. Berry. 

Q. Are there any objects there that would in­
page i48 ~ dicate it-that you could designate it by better Y 

j A. Yes, sir, the dextro-the shortening display. 

Md Lavenstein: vVe offer that in evidence, Your IIonor. 
(The said photograph was marked and filed as Plaintiff's 

Exhibit No. 4.) 

By ~1r. Lavenstein: 
Q. Now, l.VIrs. Berry, in relation to the exhibit marked #3 

it appears from this picture, does it not, that under the last 
shelf jthere is an open space to the floor; is that correct? 

A. !That is right. 
Q. ;Can you state the open spaces, as indicated in this Ex­

hibit [INo. 3, were in existence at the time of the accident? 
A. Yes, sir. 
Q. ln relation to this photogTaph #3, and the open spaces 

indicated under the last counter, were either one of your 
feet ~nder what would be this space under the shelf? 

A.IYes, sir, my right foot 'vas. 
Q. 

1

Then, I shov.'" you Exhibit No. 2 and ask you if this is 
the manner in which your right foot was under that shelf at 
the time of the accident? 

I 
A. That is right, yes, ·sir. 

page 49 ~ Q. Now, l.VIrs. Berry, you said tba.t your right 

I 

foot, as you proceeded to turn-you had better ex-
plain. it yourself again, if you please. 

A.IWell, when I reached to get-you know, the last shelf, 
the shelves protrude outward, the last shelf comes out further 
-whbn I reached to get the sugar I was close to the counter, 
my fdot was underneath the counter, oh, I'd say about three or 
four inches, and when I got t:he sugar and went to turn, when 
I put)my weight on n1y right foot to turn, that is when my foot 
slipped and the next thing I knew I was on the floor. Q.IN ow, w·hen you 'vere on that floor there, I tl1ink you 
have already said that you saw an object on which your foot 
had slipped, is that correct? 

A.IYes. 
Q. !"\,'That was that object, and can you describe it f 
A. iWell, it 'vas black, it was a piece of celery. It had the 

small strings on the end, and when I stepped on it, it 1nashed 
and it n1ade a skid mark on the floor. 

Q. [In relation to the area under this shelf, did it indicate 
how fa.r under that s'helf this piece of celery was 'vl1en you 
stepped on it? 
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Eva B. Berry. 

A. Well, where my foot was, I would imagine it was about 
three or four inches underneath there. 

page 50 r Q. After the accident did the piece of celery re-
main under the shelf or did it come out~ 

A. Well, it came out about five or six inches, out in the aisle, 
evidently. 

Q. Did you measure it Y 
A. No, I didn't me3.Jsure it, I wouldn't know exactly. Evi­

dently, my foot dragged it out. 
Q. Now, at that time, after the accident, did you notice 

whether there was any other debris of any kind or description 
in the area? 

A. Yes, underneath the counter there was some crumpled 
pieces of paper and cigarette butts. 

Q. "When you say "under," you mean under the shelf that 
you had stepped under; is that the one? 

A. Yes, sir. 
Q. Do you recall whether or not there was any other item 

of debris underneath any of the other area there? 
A. Well, there was some empty boxes and pieces of paper. 
Q. Where? 
A. Underneath the next shelf. 
Q. Mr,s. Berry, you have already testified that you became 

sick as you started out, but how long would you say you 'vere 
in the A & P from the time you fell until you got 

page 51 ~ out? 
A. Oh, I would say about five or ten minutes, at 

the most. 
Q Then did you go back to work? 
A. ·Yes, I went bae.k to work that night, I did try to go 

back. 
Q. "Where did you go after you left the A & P Y 
A. I 'vent home. 
Q. And then were you in any discomfort of any kind? 
A. Oh, yes, I became ill when I got back to the car; I 

vomittecl. 
Q. Were you in any pain of any kind Y 
A. Oh, yes, I had this sharp pain running up and clown my 

back and I had a severe headache. 

• • • • • 

page 62} 

• • • • • 
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Eva B. Berry. 

i 

By Mi·. Battle: 

page ~5 ~ 
I 

• 

• 

CROSS EXA~1INATION. 

• • • • 

• • • • 

Q. ~£rs. Berry, I am going to show you this picture which 
is marJred Plaintiff ',s Exhibit No. 2, which seems to show you 
stancliPg at the store when the picture was taken. 

A. ~hat is right. 
Q. ] think the jury recalls this picture. When was this 

pictur~ taken? 
A. It was taken last l\£onday, this past Monday. 
Q. 1Does that accurately depict or portray the position you 

were ih just prior to this fall 1 
A. Yes, that woo the position I was standing. 
Q. ~ow, when you had this picture taken it was your effort 

to react exactly what you were doing· at the time of your fall, 
I wasn't it? 

page 66 ~ A. That is right. 
I Q. And you were reaching .for a piece-box of 

sugartl.. approximately a head high, on that shelf? 
A . .res. 
Q. And I think you testified that your right foot was three 

or fout inches under the open spot there? 
A. Yes. 
Q. And off the aisle f Now, you got the sugar do·wn; didn't 

you, b~fore you made an effort to move, I suppose? 
A. res, sir. 
Q. 'f ere you wearing this type of ,shoe at the time? 
A.. ~ had on these same shoes. 
Q. :ijad on the shoes you have on? 
A. Yes, sir. 
Q. And I think you said that you had squshed this thing 

that yQu called celery under your foot? 
A. Yes. 
Q Is it your testimony that you squshed it when your foot 

was up under the shelf in this fashion? 
A. 'fell, I don't know, it all happened so suddenly when 

I hit the floor. The thing I remember is slipping· and then 
I 
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when I fell I was looking to see what might have 
page 67 ~ caused the fall. I don't remember being conscious 

of stepping on anything. 
Q. You didn't feel it under your foot Y 
A. No. 
Q. You didn't feel yourself squshing it? 
A. No. 
Q. Now, as I understood your testimony, you were standing 

in this position and as soon as you put your weight on your 
right foot, before moving a.t all, you commenced your fall, is 
that correct? 

A. That is rig·ht. 
Q. All right, now, let's assume that this table in front of 

me is the extended part of these counters and I will stick my 
right foot under here four inches; do you agree that is about 
'vhere it is? 

A. Yes, sir. 
Q. And I will put my left foot up against it like you seem 

to be. Was it roughly in this position I am in that you were 
in 'vhen you commen~ed your fall Y 

A. Yes, sir, as far as-
Q. Roughly? 
A. As near as I remember. 
Q. I think your testimony was that you swung your weight 

to your right foot~ 
page 68 ~ A. Yes, to turn around. 

Q. How were you going to turn, which 'vay 1 
A. I was going to turn to go back to the end of the store. 

I was going to turn right. 
Q. Were you going to go to your right? 
A. ·Yes. 
Q. You were going to turn clockwise to go to your right Y 
A. Yes. 
Q. And you put your weight on your right foot 7 
A. That',s right. 
Q. And you didn't move that right foot before you fellY 

It 'vas the weight, as I understand it, that caused you to start 
your fall? 

A. Well, when I reached to get the sugar and I went to 
turn, the next thing I knew I was on the floor. 

Q. But my question is, was it the weight that you put on 
tha.t right foot that started your fall Y I think that 'vas your 
testimony, I just wanted to make sure. 

A. Yes. 



~he Great Atlantic & Pacific Tea Co. v. Eva. Berry 17 
I 

I 
Eva B. Berry. 

Q. Yjou put your weight on your right foot and you were 
going to turn to go this ·way? (Indicating) 

A. "¥es. 
i Q. And you didn't move your right foot before 

page 69 ~ you commenced your fall or your turn 7 
A. No, not that I remember. 

Q. vVell, now, how were you going to turn without moving 
your right foot if you 'vere going to move this way? How 
could I turn this way to go there, if I am standing here~ 
(Indicating) Wouldn't I have to step back to turn this way? 

A. Well, the only thing I remember is that when I reached 
to get the sugar and-well, I did n1ove my right foot just a 
fraction and then when I turned I slipped. The next thing I 
]mew Iiwas on the floor, but my foot slipped. 

Q. Y;ou say you moved your right foot a fraction? 
A. Y[es. 
Q. How far is a fraction? An inch? 
A. Well, I wouldn't know. 
Q. Was it that movement of a fraction, now, that started 

your fall or the weight on your foot? 
A. Sbmething that was underneath my foot that evidently 

.caused I the ·slip. 
Q. Well, you seem to remember very distinctly which way 

you we~·e going to turn, that your foot was about three inches 
under ~·he counter when you were reac.hing for the sugar and 
you put your weight on your right foot. That is all your testi-

1 mony, isn't it? 
page 7p ~ A. Yes. 

I Q. And then you fell? 
A. Y;es. 
Q. ~ow, you say you moved it back a fraction' 
A. Evidently I must have moved it back to get back from 

the cotinter. 
Q. You must have moved it back quite a ways to get back 

from t1ie counter? 
A. No, it wasn't that fa.r underneath the counter, it 'vas 

only aHout three or four inches underneath the counter. 
Q. ""fell, if your foot is three or four inches underneath the 

counten and you are going to turn to your right; if I am like 
this (indicating), you have got to come back clear to some 
extent ~o go that way, haven't you T 

A. N[o, I just wheeled a.round. 
Q. ~d the next thing you knew you were on the floor? 
A. ~es. 
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Q. D·o you know which w·ay you fell, forward or backward 
or sideways Y 

A. I think I must have slipped forward and then fell back­
'vard because I fell on my knee and then fell back, as near as 
I remember. 

Q. Did you touch the counter when you fell 
page 71 ~ forward f 

A. Yes. 
Q. Did you hit anything on it·f 
A. No. 
Q. What did you touch the counter with? 
A. I think I touched it with n1y hand. 
Q. And you fell forward towards the counter? 
A. And then fell backward on my knee. Anyway, my foot 

jerked from whatever I stepped on and I fell-well, it hap­
pened so quickly I don't remember exactly, but anyway, when 
I fell, I fell on my knee and then fell backward. 

Q. Are you able to demonstrate that in any way? It is 
hard for me to follow. 

A. No, I couldn't. 
Q. You couldn't do it Y 
A. No. 
Q. You hit your knee? One knee or both knees? 
A. Just one. 
Q. Did you have a bruise on the other knee? 
A. I don't remember. I was only conscious of one knee 

because the knee was torn out of my hose and it was skinned. 
Q. Did you fall hard on your back when you fell? 
A. Yes. 

Q. But on your knee first and then hard on your 
page 72 ~ back? 

A. And then on my back. 
Q. And then what was the very next thing you did 1 
A. Well, my husband came up the aisle and helped me up. 
Q. Helped you up? 
A. Yes. 
Q. And then he went after ~{r. ·vaiden, didn't heY 
A. No. 
Q. Who went after Mr. Vaiden? 
A. No one went after Mr. Vaiden. 
Q. You are sure your husband didn't leave you? 
A. I am positive. 
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Q. Where did you walk to when he helped you up? 
A. ,,Then he helped me up~ As the picture indicated, 've 

were approximately four or five feet from where it happened 
and hJ helped me up and then Mr. Vaiden came around the 
aisle He cause when a person my size falls-I lost the sugar 
and a ~an of corned beef and the purchases I had in my hand 
and it !made a commotion, noise. He came around the corner 
and wanted to know what was the trouble. 

Q. Were you up or down when Mr. Vaiden came up? 
A. Beg pardon? 

1

1 

Q. Were you on your feet? 
pag-e 7i3 ~ A. Yes, my husband had helped me on my feet. 

! Q. You are sure you weren't standing around by 
the m~at counter when 1\'Ir. Vaiden came upY 

A. No, sir. 
Q. Did you point out this piece of celery to 1\f:r. Vaiden T 
A. 1f es, I did. 
Q. ..t\re you sure Y 
A. II am positive. 
Q. :Qid you point it out to your husband? 
A. '~Tell, my husband saw it. 
Q. Yiou said, I think, that it had been dragged some distance 

by youh_. foot¥ 
A. Evidently my foot pulled it from underneath the counter 

or from where I slipped. 
Q. Y!ou could trace it by the track it made? 
A. ~here was a wet mark left by the celery. 
Q. Where it just came out Y 
A. ~es. 
Q. I !hate to take so long on this but I just can't understand 

how you fell, 1Yks. Berry. Now, let me ask you one more 
time, did your feet go out from under you, behind you, or 
sideways or in front of you when you started to fall? 

1 A. Well, as near ·as I remember, my foot slipped 
page 74 ~ forward and then that is when I fell. 

! Q. That is your right foot? 
A. Yfes, and then I fell forward and then I fell backward 

and somehow my knee was crumpled up beneath me. 
Q. Alt that stage you were far enough away from the count­

er not ~o hit it with your body as you fell forward? 
A. No, I hit my body as I fell forward, the edge of the 

I counter. 
I 
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Q. But you didn't hit it with your knees? 
A. No, I fell on my knee. 
Q. When you fell on your knee, you fell again on your seat, 

on your back 7 
A. Yes. 

• • • • • 
page 78 ~ ARTHUR GENE BER.RY, 

being first duly sworn in behalf of the plaintiff, 
testified as follows: 

DIRECT EXAMINATION. 

By Mr. Vict01r Lavenstein: 
Q. Please state your name, occupation and residence. 
A. ....t\.rthur Gene Berry, I an1 a carpenter and I live Route 5, 

Box 456-A, Petersburg, Virginia, Chesterfield County. 
Q. Are you the husband of ~Irs. Eva Berry, the plaintiff 

in this case ? 
A. Yes, sir. 
Q. 1\ir. Bm"~ry, were you with your wife on the 4th of May, 

1959 when she was in the A & P store on Washington Street 
in Petersburg? 

A. Yes, I was. 
Q. Approximately what time of day was it? 
A. 12 :15, something close to that. 
Q. 'Vill you please state your recollection of what occurred 

when you were in that store with your wife on that day? 
A. Well, we had went into the ~store to buy a few groceries 

and she picked up a can of corned beef and said, "Let me 
get some confectioners' sugar." She went down the aisle 

on the right-hand side. I was behind her, and she 
page 79 ~ reached for the confectioners' sugar and the next 

thing I knew she had fallen onto the floor. 
Q. Did you actually see her fall on the floor? 
A. Yes, sir. 
Q. Mr. Berry, what did you do after that? 
A. I went to her, and tried to pick her up. I managed to 

pie.k her up. 
Q. Wbile you ""'ere picking her up ·were you able to ac­

certain or did you notice any objects on the floor near where 
she had fallen or where she had fallen? 

A. Yes, sir, I ~seen a piece of celery that she had stepped 
on where she had skidded on, to fall. 
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Q. Cpuld you describe that piece of celery? 
A. Y]es, sir, I would say it was about an inch and a half 

long, it was dirty and black from being on the floor. 
Q. You say "skidded on", 'vere there any so-called skid 

mrurks in the area there? 
A. y;es, sir, there was; there was a place I'd say, oh, from 

the point where she stepped on it out into the aisle, I guess 
maybe six or nine inches. 

Q. D~d you measure it? 
A. ~o, sir, I didn't. 
Q. You said from where she stepped on it. I hand you 

1 here Exhibit No. 2 that has been in evidence and 
page 8@ r ask you, in relation to the bottom of the shelf, ap-

1 proximately ho'v far under that-on the floor un­
der that last shelf-did this skid mark begin? 

A.IOh, I would say approximately about three inches, 
something close to that, from the point of where she stepped 
on it urtderneath the counter there. 

Q. Ahd it extended, then, ·out into the aisle itself about how 
far, th~ entire distance-about how far out into the aisle 
would ,You say? 

A. Op, between six and nine inches. 
Q. After you picked your wife up did any representative 

of the.! & P come around or did you .call it to their attention 
or did you see anybody' 

A. Np, sir, the representative of the A & P come around 
the aisl~ where we were and asked what happened. 

Q. "Wiho was that representative? 
A. Mk. Vaiden sitting tright over there. 
Q. "\V[ill you please state what he said to you and what 

either 31ou or your wife said to him? 
A. He asked me what had happened. I said, ''My wife slip­

ped on ~his piece of celery," and he says, "Oh, that is not a 
piece o~ celery, tha.t is a piece of gum." 

Q. "What did he do? 
I A. He kicked it underneath the counter again. 

page 8i r Q. Did it go under the counter? 
J A. Yes, sir. 

Q. Did you notice. at that time, or before, whether there 
was ant debris under that bottom area there undetr these 
shelves¥ 

A. Yes, sir, after I had stood there and looked a minute, I 
could see there was other debris under there. 

Q. 0~ wha.t nature? 
! 
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A. Oh, pieces of paper and cigarette butt or two, small 
trash-like. 

Q. Did you notice whether it was in any of the other areas 
under that counter? 

A. No, sir, I didn't look at any other part of the counter. 
The particular place where she slipped, I did. 

Q. In relation-do you know where at that time the vege­
table counter was located in that store? 

A. Yes, sir, the same place it is right no,v; as you go in 
the front door it is on the fa.r right wall. 

Q. Approximately what distance would that be from the 
beginning of the aisle in which your wife was injured¥ 

A. A good fifty feet. 

Mr. Lavenstein: Your witness. 

page 82 ~ CROSS EXAlYIINATION. 

By Mr. Battle: 
Q. Mr. Berry, you have said that you could trace this piece 

of celery a distance of six or nine feet by the track it made? 
A. Six or nine inches. 
Q. I beg· your pardon, I meant to say inches-by the track 

it made. Now, did you see it on the floor at the occasion of 
your wife's fall 7 

A. I seen it after ·she fell. 
Q. And how far was it from the edge of that counter as 

shown in that picture? 
A. Oh, I'd say, well, from the point of where she stepped 

on it underneath the counter, I'd say it was three inches un­
derneath the counter; between six and nine inches out-

Q. You traced it as if it were dragged out toward the aisle? 
A. That's right. 
Q. Straight out? 
A. No, sir, it wasn't straight, it was on an angle where 

she turned. 
Q. Well, now, would you describe-you are looking at the 

picture there taken last week Y 
page 83 ~ A. Yes, sir. 

Q. Is that about the way she was standing before 
her fall? 

A. Yes, sir. 
Q. Now, describe to us how she fell or what her motions 

were. 
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A. Well, she walked down the aisle next to the right-hand 
side, ap.d reached for the sugar, got down to the sugar and 
reachec;I for the sugar. 

Q. Jpst about as shown there? 
A. 1Ies, sir, and w·hen she-the thing happened so quick 

it's kidd of hard to describe. "\\Then she managed to get ahold 
of her~elf and she turned, she slipped on a piece of celery. 

Q. :Qid you see her slip on a piece of celery? 
A. N;o, sir, I seen her fall, I wasn't watching her feet; I 

seen her fall. 
Q. Which way did she turn Y 
A. She reached to the right and turned back. 
Q. She reached to the right and turned back to her left? 
A. And turned back to the left and when she turned back 

to the ileft, she fell. 
j Q. So she reached with her rig·ht hand, to the 

page Sit ~ right, for the sugar and turned to the left like 
! she was going to the front of the store, and fell' 

A. Y;es, sir. 
Q. Iii she had been going to the back of t11e store she would 

have h.irned to the right? 
A. ~es, sir. 
Q . .Apd that's the way she fell? 
A. Y;es, sir. 

I 
page 196 ~ 

I 

'i 

i 

• 

• 

• • 

• • 

• • 

• • 
Mr. J"acob Lavenstein: The plaintiff rests. 
Mr. Battle: 1\Iay I be permitted to make a motion now? 
The Court: Yes, sir. Will you take the jury out? 

(NotL The following occurred out of the presence of the 
jury.) I 

Mr. Battle: If Your Honor please, I should like to move 
at this ~ime that the Court strike t.l1e evidence of the plain­
tiff and in support of that motion I would like in the begin­
ning to! cite the two authorities that I rely upon so that I 
'von 't cpnstantly do it. 

i 
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• • • • • 
page 107 ~ 

• • • • • 

The Court: 

• • • • • 
page 109 ~ 

• • • • • 
For that reason I will have to overrule the motion. Now, 

I must say this, that to the Court's way of thinking, the way 
the plaintiff described this accident taking place and how she 
fell is extremely improbable, to my way of thinking, but I 

don't think it impossible enough for the Court 
page 110 ~ to say that her testimony is just completely un­

believable on that point and I don't think I would 
be justified in striking on that g-round, either . 

• • • • • 
page 111 ~ 

• • • • • 
Mr. Battle: ~lay I save the point? 

• • • • • 
page 118 ~ 

• • • • • 
CHARLES B. VAIDEN, 

being first duly sworn in behalf of the defendant, testified as 
follows: 

DIRECT EXAMINATION. 

By ~{r. Battle: 
Q. J.\IIr. Vaiden, you were on the stand this tnorning and 
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revie'Yed some of these. I want to ask you a few additional 
questions. As I understand it, you were the Manager of the 
store on this occasion Y 

A. "¥es, sir. 
Q. Now, when did you first learn of Mrs. Berrry having· any 

difficu1.ty in your store~ 
A. \Vhen }Ir. Berry came around to the aisle that I was in 

and told me that his wife had slipped and fell. 
: Q. What aisle were you in? 

page 119 ~ A. I was in the-the aisles are numbered 1, 2, 
I 3 and 4; I was between No. 1 and 2 aisle, \Vhich is 

two a~sles over fron1 the ft6ur and sugar aisle, sir. 
Q. J)id ~{r. Berry tell you where his wife had slipped! 
A ~e told me that his wife had slipped and fell over in 

the flour aisle. 
Q. ~d that was two aisles away? 
A. "fes, sir. 
Q. 4nd he came to you to tell you that? 
A. Yes, sir. 
Q. And is that the first notice you had of it? 
A. "fes, sir. 
Q. ¥o,v, what did you then do~ 
A. I stopped immediately 'vhat I was doing and walked 

across! the back walk of the store, the back aisle of the store, 
and w~nt around to the aisle tha.t 1\{r. Berry had told me that 
she l1a~ slipped and fell. 

Q. ~s that the shortest distance~ 
A. "fes, sir. 
Q. 4.-nd what did you find? 
A. ] did not see J\IIrs. Berry in the aisle at the time so I 

'Yalked all the way down the aisle-
! Q. Was Mr. Berry going with you at this tiine? 

page 120 r A. No, sir, I don't know whe.re 1\fr. Berry "rent. 
I Q. All right, sir. 

A. ] walked down the aisle, going towards the front of the 
store ~ooking· for MJ.'Is. Berry and also looking· for anything 
that ~ight have been on the floor or anything that was a 
hazard. 

Q. ~lflere did you finally locate her? 
A. ~ came back up the other aisle to the back of the store 

and 1\1irs. Be,rry w·as standing near this end Tyler case, the 
meat dase. 

Q. ij" ear the mea.t case? 
A. Yes, sir. 
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Q. Let me show you these pictures and see if you can point 
that out. Does the meat case show on thi·s photographY 

A. Yes, sir, it does. 
Q. Would you stand up and show it to the jury, please T 
... \. This case right here. (Ineicating.) 
Q. Is this the back aisle you have been referring to that 

you used to go down her aisle? 
.. A. Yes, sir. 
Q. Where on tlrls picture is the general area of the aisle, 

the flour and sugar aisle Y 
page 121 ~ A. That would be down this aisle here, sir. (In-

dicating.) 
Q. Beside the meat case? 
A. In-between these two meat cases. 
Q. There are two meat cases and that aisle would be in-

between them Y 
A. Yes, sir. 
Q. And she was ·standing by this one? (Indicating) 
A. Yes, sir. 
Q. "\\That, if anything, did she say to you when you got 

there? 
A. When I walked up J\iirs. Berry was standing there at the 

c.ase and I asked her what had happened. She told me she had 
slipped and fell and I noticed-I don't recall which leg or 
which knee-she had a cut, a briuse and there was a little 
blood around the knee area. 

Q. She showed that to you Y 
A. Yes, sir. 
Q. Did she say what she had thought ·she had slipped on? 
A. I do not recall her n1entioning anything what she had 

slipped on. 
Q. Did she point anything up to you she had slipped on Y 

A. No, sir. 
page 122 ~ Q. Are you sure of that? 

A. Yes, sir. 
Q. Did she take you to tl1e location where she said she had 

fallen? 
A. No, sir. 
Q. What did she do after you saw her at that spot by the 

1neat counter Y 
A. I looked at the knee and asker her if she thought she 

'vas all right and she said she thought so and then she turned 
-if I remember correctly, her husband came back about 
that time and they went towards the back. 

Q. Towards the back Y 
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A. To the back exit. 
Q. Qould they leave by the back exit? 
A. Yes, sir. 
Q. Alnd did the leave? 
A. I!don't recall right off, no, sir. 
Q. In any event, they left you? 
A. ~es, sir. 
Q. :Qid you make an inspection of the floors at tha.t time? 
A. Yl"es, sir. 

j Q. Did you find anywhere, or see anywhere a 
page 123 r piece of celery approximately an inch and a half 

1 long? 
A. I idid not ~see any celery, no, sir. 
Q. Did you look carefully Y 
A. Y!es, sir. 
Q. ~ow, you said this n1orning, when Mr. Lavenstein was 

examining you, that you didn't do the sweeping. What was 
the sweeping routine there, so far as evenings and mornings 
are concerned? 

A. The store is swept every night at closing, sir, and then 
it is swJept-I keep tab on the floors, and it is swept whenever 
I think! it needs sweeping. The produce aisle and checking 
area a*e swept often. Any time the checkers are not busy 
or any~bing, we will clean up and s'veep around those areas. 

Q. Do they sweep stuff under the counter or up in dust 
pans? I 

A. Most of the time they use a piece of cardboard and put it 
in a cardboard box and take it to the trash room. 

Q. Ypu made some reference to the boy sweeping on this 
pnrtieu}ar morning, the fact that you didn't do it, but do 
von kn(nv for a fact that he did it? 
· A. The store had been swept that morning, yes, sir. 

I Q. Are you sure of that 7 
page 124 r A. Yes, sir. 

I Q. Had this aisle where Mrs. Berry claims to 
have fallen, had that been swept? 

A. I !cannot say definitely that particular aisle had been 
swept. 

Q. IY ou can't say definitely, do you have any thought on 
it? I 

i 
Mr. fictor Lavenstein: ]\fay it please the Court, we 

object to that question. 
The Gourt: I think he would have to testify-he can state, 

if he knows, 1\{r. Battle. I don't believe he can guess. 
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By Mr. Battle: 
Q. Let me put it this way. Y-ou aae sure that the store 

had been swept? 
A. Yes, sir. 
Q. 'V ell, now, why are you not sure about this aisle? 
A. I didn't actually see the boy sweep the aisle, but I 

'valked around the store afterwards because I always check 
behind him. 

Q. vVhat was the condition of this aisle? 
A. The condition, sir? 

Q. Yes, as far as cleanliness is concerned. 
page 125 ~ · A. It was clean, sir. 

Q. And you are positive that neither Mr. or 
~frs. Berry mentioned a piece of celery to you or sho,ved a 
piece of cele,ry to you? 

A. Nothing was shown to me, sir. 
Q. Did you kick a piece of celery under the counter Y 
A. No, sir. 
Q. Did you see a wet mark that could have been left from 

a piece of celery? 
A. I did not, sir. 
Q. Did you look close enough to see it if it had been there? 
A. Yes, sir. 

1Ir. Battle: Will you answer ~fr. Lavenstein. 

CROSS EXAMINATION. 

By lfr. Victor Lavenstein: 
·Q. ~Ir. Vaiden, did I understand you to say that Mr. Berry 

is the one who told you his wife had slipped? 
.. A ... Yes, sir. 
Q. He didn't tell you what she slipped on or how she slip­

ped? 
A. I do not recall, sir. The only thing I remember, he came 

around and told me his wife bad ·slipped and fell 
page 126 ~ over in the flour aisle. 

Q. Didn't you think the matter serious enoug·h 
to have inquired from Mr. Berry what caused her to slip or 
l1ow she did slip? 

A. Sir, before I could turn around 1\fr. Berry had left. 
Q. Had left for where? 
... -\... I don't know where, sir. 
Q. But you saw thmn later, didn't you, at the store there? 

You talked to ~Irs. Berry? Did you ask ~Irs. Berry? 
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1 Charles B. Vaiden. 

A. No, sir. 
Q. Dbn 't you think you should have asked her Y 
A. Yes, sir. 
Q. Apparently, Mr. Vaiden, since you did not know what 

caused the lady to slip, why did you go down this aisle looking 
for something? 

A. I jwas looking· for lVIrs. Berry and also looking for any­
thing which might have caused her fall, sir, that is part of 
my job~ 

Q. Then you suspected there was something in the aisle 
that might have caused it Y 

A. Nb, sir, I didn't expect anything, it is possible there 
I could have been something. 

page 127 ~ Q. As I understand it, you were at the front or 
I back part of the storeY 

A. Near the back. 
Q. And then you went back to this back aisle that you have 

identifh~d on the picture, in order to find Mrs. Berry Y 
A. Yes, sir. 
Q. Attd you found her at what point, now? 
A. I went clean up the aisle, sir, towards the front of the 

store. 1 did not see Mrs. Berry. I came back down the aisle, 
the op~osite aisle near the coffee counter, and I came 
back a~d she was standing at this Tyler case at the cross­
walk, sjr. 

Q. 1\1:1·. ·vaiden, as you walked up towards-from where you 
were, y9u walked in the opposite direction from where the 
vegetab1e counter is Y 

A. Yes, sir. 
Q. Right, and then you walked towards 'vhat you called 

the flout aisle earlier-you called it the flour aisle Y 
A. Flbur and sugar. 
Q. Y qu walked towards that aisle, didn't you, in that direc-

tion 1 I 

I A. I walked towards that aisle when 1\fr. Berry 
page 128 ~ told me his wife 'had slipped in that aisle. 

I Q. All right, now, and you also testified that 
that morning there were very few customers in there Y 

A. Y~s, sir. 
Q. ~d yet as you walked down towards-in that direction 

-towartls the flour aisle, you say to the Jury you never sa'v 
Mrs. B~rry? 

A. I did not see 1\{rs. Berry 'vhen I went towards the flour 
· I I a1s e. 

1 
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Charles B. Vaiden. 

Q.. When did you see her? After you walked down the flour 
aisle and back, is that when you ·SaW her f 

A. I went down the flour aisle, sir, and came back on the 
outside aisle, facing the coffee counter, and started back 
across the back and that is when I saw Mrs. Berry. 

Q. You said that these boys use cardboard. Is that what 
they use to clean out the ·store with? 

A. Around the checking stands, sir. 
Q. Now, you mean only the checking stands used card­

board? 
A. Yes, sir. 
Q. Other than that they use these mops-not mops, a 

brush affair Y 
A. Brush-hroom. 

page 129 ~ Q. A brush thing is what they use, isn't it Y 
A. Yes, ·sir. 

Q. How do they get the things that are under the shelf 
there? 

A. They also carry a straight broom when it is necessary, 
sir, to clean the under-floors out. 

Q. You mean that is 'vhat they are supposed to carry? 
A. Yes, sir. 

By A Juror: 
· Q. May I ask a question T You said when you went back­

did you eve,r go to the spot where the accident happened Y 
A. I went down the aisle, ·sir. 
Q. I mean when you went over and talked to ~irs. Berry, 

she 'vas not at the spot 'vhere the acciden happened 1 
A. No, sir. 
Q. Did you take her to the spot where the accident hap­

pened so you could see whether there was anything on the 
floor? 

A. No, sir. 

A Juror: Thank you. 

page 130 ~ REDIRECT EXAl\!IINATION. 

Bv Mr. Battle: 
··Q. You understand, from her description of where it hap­

pened, £rom these pictures, don't you, ~fr. ·vaiden-you have 
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Charles B. V af4en . . 
I 

been sttting here and heard her describe being at the sugar 
counter? 

.A. 1f es, sir. 
Q. Y!ou know where the sugar counter was? 
A. Yes, sir. 
Q. Did she point out to you that that was the general area 

'vhere she fell? 
.A. No, sir. 
Q. Uid you inspect the floor in tba t general area? 
A. I!did, sir. 
Q. Alnd there was nothing there~ 
A. I I saw nothing, sir. 

I 

• • • • • 
', 

page lSl} 

I 
• • • • • 

The bourt: I assume you n1ake the same motion at the 
conclusion of all the testimony that you made at the end of 
the pldintiff's testimony, to strike, and that is overruled. 
That wpuld carry with it the exception to all instructions that 
they offer on the ground that there is into evidence. 

I 

I • • • • • 

I 
page 1~6} 

I . . . . . 
(Note : Subsequently the jury returned with the following 

verdict± "We, the jury, on the issue joined find for the plain­
tiff andi assess the damages· at $7,500.00'' 

I 
J\fr. Harris: May it please the Court, I move that the ver-

dict of the jury be set aside for the reason it is contrary to 
the la,vl and the evidence and that the Court enter up sum­
mary judgment for the Defendant for the reasons stated 
earlier ~hen the motion to strike the evidence was made, or 
in the ailternative that the Defendant be granted a new trial 
and we I would like to have time to argue this orally before 
the Court. 

I 
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(Whereupon, May 29, 1961, 2:15 o'clock p.m. was the time 
set for the argument on the motion.) 

• • • • • 
A Copy-Teste: 

H. G. TURNER, Clerk. 
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