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TO SOUTHERN RAILWAY COMPANY and VIRGINIA AND SOUTHWESTERN 
RAILWAY COMPANY: 

You are hereby notified to come forward and make 

the necessary repairs to the bridge serving the land owned by 

the undersigned in Estillville Magisterial District, Scott 

County, Virginia, said bridge being 0.3 mile east of Mile Post 

36 and being a part of the wagon way across the railroad 

being owned and operated by you through the lands of the 

undersigned. 

This notice is given to you pursuant to Section 

55-16 of the Code of Virginia. 

Given under our hands, this the 13th day of 

September, 1973. 

HUGH L. BOY, JR. and MADGE E. BOY 

BY C 0 U N S E L 

QULIJ..LEN" A~~ CARTER, p.q. 

('/ - /) , 
BY. .._v l L-' A,;:;·.( l1/L,(_,t_, 

GATE CITY, VIRGINIA 
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LEN AND CARTER 
TDRHEYS AT LAW 

TE CITY, VIRGINIA 

P E T I T I 0 N 

SOUTHERN RAILWAY COMPANY and 
VIRGINIA AND SOUTHWESTERN RAILWAY COMPANY. DEFENDANTS 

TO THE HONORABLE JOSEPH N. CRIDLIN, JUDGE OF SAID COURT: 

Your petitioners would respectfully represent, aver 

and show unto the Honorable Court as follows: 

(1) That your petitioners are the owners of certain 

lands which are a part of lands originally situate adjacent 

to both sides of the Southern Railway Company and Virginia and 

Sou~hwestern Railway Company property, located in Estillville 

Magisterial District, Scott County, Virginia near the Daniel 

Boone Section of Scott County, Virginia; that said lands owned 

by your petitioners are a part of those lands which originally 

lay on both sides of the Southern Railway Company and Virginia 

and Southwestern Railway Company right of way, andabutted 

thereon, on either side. 

(2) That the right of way of said Southern Railway 

Company and Virginia and Southwestern Railway Company originally 

passed through the whole of these lands. 

(3) The defendants originally constructed a roadway 

and a wagonway leading from the public road over said railroad 

and through the premises now owned by the petitioners, and 

formerly owned by other person or persons, from the north side 

of said railway right of way, and over said tracts and said 

right _of way to the other premises now owned by petitioners, 

~'I 
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~EN AND CARTER 
rDRHEYS AT LAW 

and formerly owned by other person or persons, lying on the 

south side of said right of way. 

(4) That, as a part of said wagonway or roadway, the 

defendants constructed a bridge across Little Moccasin Creek, 

which bridge is within the scope of the wagonway or roadway 

and crossing, and a substantial portion of which bridge is 

within the confines of the right of way of the Southern Railway 

Company and the Virginia and Southwestern Railway Company. 

(5) That from the time of the construction of said 

roadway and wagonway and crossing and said bridge, the defendants 

have maintained said bridge without any question whatsoever 

being raised by the defendants. 

(6) That the bridge over Little Moccasin Creek and 

as set out hereinbefore, has fallen into a great state of 

disrepair, and now presents a hazardous and dangerous problem 

to petitioners, and to others who may use said crossing; that 

petitioners have repeatedly requested the defendants to repair 

said bridge, as is their duty to petitioners; but that 

defendants have consistently refused to repair said bridge. 

(7) That petitioners are greatly concerned in the 

use of said bridge on account of its deteriorated and dilapidated 

condition, and are unable to secure fuel, farm and other supplies, 

to be transported by trucks across said railroad right of way 

and across said bridge to their premises on the south side of 

said railroad right of way. 

(8) That said bridge is 0.3 miles east of Mile Post 

36 and is a part of the wagonway or roadway across the railroad 

and the right of way owned and being used by you, the defendants, 

through the lands of the undersigned. 
3 



(9) That notice has been duly given to you pursuant 

to Section 56-16 of the Code of Virginia to come forward and 

make the necessary repairs to said bridge, being a part of 

said roadway andwagonway. Notice was duly served upon the 

proper agents of the Southern Railway Company and the Virginia 

and Southwestern Railway Company, by you, the defendants, 

have wholly failed to comply with the provisions of law 

obtaining in the premises; and have by written advices to 

petitioners say they have no duty to make said repairs to 

said bridge. 

(10) This petition is filed, and application is to 

be made pursuant to Section 56-16 of the Code of Virginia to 

determine whether said wagonway and roadway and said bridge 

should be repaired and kept in repair by you as provided by 

law. 

THE PRAYER OF PETITIONERS is that the said Southern 

Railway Company and the Virginia and Southwestern Railway 

Company be made parties defendant to this petition, and be 

required to come forward and repair and maintain said bridge, 

being a part of the wagonway and roadway as aforesaid; that 

the Court appoint three~sinterested persons whose lands 

do not abut on said railroad right of way to constitute a 

Board of Commissioners, whose duties shall be to go upon said 

lands to determine whether said bridge on said wagonway or 

roadway should be repaired, andsaid Commissioners shall report 

their findings to the Circuit Court of Scott County, Virginia, 

and that your petitioners may have all such other further and 

general relief in the premises as the nature of their case may 

require, or to the Court should seem proper. 

Respectfully submitted: 
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DEMURRER 

SOUTHERN RAILWAY C01v1PANY 
AND 

VIRGINIA AND SOUTHWESTERN RAILWAY COJ:vfPANY DEFENDANTS 

Your defendants demur to the petition filed in the above cause 

and state that it does not set out a cause of action, and for their grounds 

of demurrer state: 

I. 

The petition on its face shows that the petitioners do not own 

land that is bisected by the railroad and that the railroad and the railroad 

right qf \vay do not pass through the petitioners land. 

II • 

. The petition shows that no wagon way is needed across the 

railroad to go from one part of petitioners' land to the other. 

ill .. 

The statute allegedly relied on does not require the maintenance I 
I of a wagon way across a creek but by its terms only across the "road. rr I 

IV. 

[I The statute allegedly reli:ed on does not provided~~ constructi.onj 

I! of a bridge from claimants 1 lands to a public highway nor for the purposes se1l 

out in the petition. j 
1!

11' 

'II I And other grounds to be assigned at bar. 

!I 
II 
;I --···"--
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i MOTION FOR BILL OF PARTICULARS 

II 
I 
l SOUTHERN RAILvVAY COJY!PANY 

AND 
VIRGINIA AND SOUT:HW"ESTERN RAILWAY COMPANY DEFENDANTS 

I 

!I 
it TO THE HONORABLE JOSEPH N. CRIDLIN", JUDGE OF SAID COURT: 

't II 
•I 

I 
II 
i' 

Your defendants move this Honorable Court to require the 

Petitioners to file the following particulars of their claim:~ 

I. 

I 
State the Petitioners 1 source of title a.al their chain of title back 

11 to a common source with the defendants' right of way. 

~~ II. 

I II 

II 
I' q 
I! 
II 
ji 
II 

II 
I 

State whether the bridge is used by trucks,· vehicles, etc., to 

carry fuel, etc. from the land North of the :riglt c:fwa}Or whether the bridge is 

used to carry fuel, etc., from the public highway to the land South of the 

railroad right of way. 

III. 

State how much of the bridge is on Petitioners r property and off 

of the railroad 1 s right of way. 

IV. 

State ho'11 much repair and maintenance the Petitioners have 

performed on that portion of the bridge that is not on the defendants 1 right of 

I 
\way. 

II 



'I li 
j! 

.11 

j! 
v. 

State whether the Petitioners 1 claim that the portion of the wago 

II 
II 
I! 
il 
II way that goes over the railroad tracks and the portion of the railroad that 

ii 
II 
d 
I' 

ii p 
I! 
11 

'I 
l1 
II 
II 

lays from end of tie to end of tie, needs repairing. 

VI. 

State \vhether a bridge would be needed across the creek in 

order to enable Petitioners to go from the public road to their residence in 

the event there were no railroad tracks or railroad right of way involved. 

? 
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BILL OF PARTICULARS 

SOUTHERN RAILWAY COMPANY 
-··and 

.·:-:. . : . . 
""' ··- - !, --~~ ... 

·~ ._ ~ -_ 

VIRGINIA AND SOUTHWESTERL'i RAILWAY CO:MPANY DEFENDANTS- ·. :- · .. ,· .. :~ . ··.·> 

. • • ~ '~·~,:::~'~:... . .. ·:.s :-~ :. , ·.· . " . .. . : . , . . . A~:,·\::~ ~;:',> -~}~l?l~~~!? i~ 
· . S:t;.~~~jjc;r: bilL .. · of· p~rticulars requested by-. the defendant~ -~:::~;:~1~:~·;. : . .;L~·;-:'t 

in th~,;;,:~~~E!-styled.'.cause,. t~e p.etJ._"tioners, Hugh L. ~~~~:;;',J!7'~~·jj 
, .... .. - : A.Ok.~r._:...._..,...... •.J ·~· 

.' :-=~-- ~ -_- .. 

and Mary G. Boy·,· ·say as follows: 
.·: ·.·-·-: . -_.~~_;.·.:_;.:::.:;.~:·,.·,,·:':::--.,~~~~ -:~~:; 

.. --- . ~--- - ~- .... -~ • .;-~~.~J...wr ... :~ -:-.:,'M.i;. 
- ~ . - ..... ;~·- ·~_..ft...,;y.~-..;--- ·_·;~~ 

(1) Petitioners do not.feel.that the source of . ~~i~i-~~:;.~:.;~~-- :::;_:,~:~ 
. . : -:--:~·:. . ..... . :-~~~-- ~-: 

.:-;!~ -~ ._ 

and their chain of t.itle back to common source of the defendants 

right of way is in anywise pertinent to this proceeding, btit 

petitioner does file copy of the 4eeds showing their chain of 

title. So far as petitioners know, the common source of title 

of the railroad right of way and lands owned by petitioners 

is w. D. Jones. 

(2) The bridge is used by trucks, vehicles, etc. · i- :; 
to carry supplies, food, fertilizer, ~c •. from the public highwa . 

to the land south of the railroad rii?;ht of wayi ~arbagE! i~ carrie: .. ··· . 

out by truck from the premises owned by petitioners across said 

bridge and said wagonway or roadway to the north side of said 

railwa:' and onto the public road. One of petitioners, Hugh L •. 

Boy, is employed at Kingsport, Tennessee and it is necessary: 

for the said Hugh L. Boy to cross said bridge and said wagonway 

in order toget to his· place of e~ployment; petitioners have . 

to use said bridge and said wagonway. for their shopping at 

Gate City, Kingsport and the surrounding areas for the purpose 

. · . 
. . ~ 

~ . •. 

____ IL. ______ _ 
. . . . \ . ...... -·- -·-··- -· 4· .. : · ..... 



• i 

-.. · .. : .. ~ 
... • .. ;"'.·.··· 

).• ... . 

·-·-~. ;. ··-·.~ .... :r..J.--lrfoo.--,,·~:.\•,i::.;,.-~ .. · .. -·-~-...::~···· .... "':._ .. ,. ....... · .. ~ • .- ..... ' ..................... :.::- .... ~":"-· .• . . . l ..-· 4. -. . ... ~· :_ ··~ ....... 
·~ ·•- .. . . ~ . ... . 

- · .. 

·.-.. . -· 

. of ~~~~ing from t~e~~-~iremis~~t'~~---~he Public ~-ighwa~-,· ~~d ·_::.:-.. __ , 
retud~~~-'-from the p:~,~~~ highway to theil::: place of ~~~i.dence~. · ·. -:;' 

~' .,., ..... ,·~ ... : .: . . • ... . . . ··! ,:.; ;..... - .·... . . .. . . . . . . . . , .• -· •· . . ... ·• . . . .-~ ""' :..!i. •, 

__ ._;-:·it;,~~;~;o-·(3) _Bri~~i--:is 26 f~~%!:·f~~(and_io~s-~ee~-t~~r:_of· is :;.,;:: :w 
on' .. the-~~;tght of way·of·the ra~lroad,.-_· and approximately .15.5 , ·_ :·· ;~,£-~:; 

fee e:·b~·:_~-~i; 4 :-r;::: -::eO:i::e t:::t::: ::g:::: ;i::~:~ns·~~c te:\-:.·--_: ~::: 
. ,. ···-~·- . . -·· .... -.~ .. ;· :·=~;:-.- :---~ .. ~c~ 

and from the time that said bridge was constructed the Railroad 
~,~;~~:;:"'=:c=-;.:-.:;;;==~..--~-h~ -·-::v-.-.-:::z~.-.:-.-,:•i:;;::·7,~"',:::~-'~::~~~~~;;~~-;z~~~~~:;..~~.;->;::·· __ :-"-:-:: · _.c·:..:~:--,~-- --... ~~- · · ·-·- ·.:". ··· ---
Company has performed_ all· the .maintenance· of the entire bridge · · <: ... 

. ·~· -. . . . . r ~. ··. ~-~ .. -.-.. : ... ::. 
and said wagonway, -including that . .-portion of the bridge that _ .. :· .. ~.· :·· ... 
. ·_, .... ~;;~f.~,~~::.i·~--' ·. . . . < ~ .. ·_ .. -·. . . _:: ----: . . . :. . - . ::· . :: : .... :_·-~;~ -~~::. 

s n:ot:~on~·:the defendants·_~: right· o~~ ·way,~- as well as that portion·.:;~.~~~-;.~--{;~; 
. . -~-- :_· - - . :;; · - .~ ---~:= .';.1:-_- :· .·. ~~- : . · · ~:;;· (.:· :·:U -.':· ~:.- , ·: -. . ~-.- · · .. ~ _·. · · · .. · · . :\ ;~:-/,::· ,:~;~,~~ 

of.~_~said:· bridge that"'iis on defendants' .·right. of way. _ , ... _ -.. :·: _ ·_·_. :_~- -~.:-~~ ~-:.l~~ 
- .X--~--~-- ~-~~,~;F~}~--=~~-~~.. . . ·<:~::~::,~({~ _::< • .. -. - . . . . •. -.- ._.,":~·r:. ,:-.:;_:;4~:{~~;~:~:· . . -)+b\~ ,~;:z? 

·----_=:~/t~~>;;;::-:'-~:::.: · (5) Petitioners· have -never at any time in .the·· history ~- :-. ·. 
. -·· .. ;- -.- ~.,..7~ 1~~~~. ... . : :--f.~~; .. ~· 
of said-'"·wagonway , .. ro-adway and bridge, done any maintenance and' ; ·~·::~:~~:~; 

- • : ·.:.'.:~~ ~·-· ~ • ..· ,-:0~ : ': 

repairs._ to said bridge; the repairs have been done altogether 

by defendants. At this time, the portion ·of the wagonway 

that go~s over the railroad tracks nee~s no· general repairing, 

but some additional ballast possibly should be added to make the 

roadway smoother and move even. 

(6) A bridge would be -needed across the creek to enable 

petitioners to use vehicular traffic and for vehicular traffic to 

come in from the public road and across the lands of the petitione s 

on the north side of said railroad tracks to their residence, in 

the event that there was no railroad tracks or railroad right of 

way involved. In this·connection petit~oners say that such 

matters would be wholly immaterial to any issue in this case. 

RESPECTFUL!. Y SUBMITTED: 
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·.,;-,-

_.. . ·-· 

:~~:t.~~~; .. :: 
_: 4 "\ 

.... :_-· ... ·. 

.! .. , . 

_j 

. .. .. -, ~ ~· . ··~ 
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V'll'glala, ~oJ;;. c;o'..lnt.r. t..:~-.•1. t: 
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hll.r 
!.::...!":/ .... X ;:-.:,:r.:t 

'!)"~:"ll: 

H· ;•. r.ro,·:a-:. J. 

:: 

I, G\410 :J. •Jd1:1(;ton, Do; .... ~;; ::or ,, • ..; ... .:.&1:-,,::m, ..:~t":k -1l' <;he ~o<:-e·.ll<; .:o·.;:O: ::~~· .alJ 

- ..... . 

.••;;. :":.· 

· .. : ··=--. ·.~ ~--- ~~ :'. · •• 

- ... : . .. .. 

I 
t 
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f :. -_::_ I 
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a:o a.l~<i to t.r:o .::or.:co 1:1t: ;;:-~--~:~~ • . t:t.': l::;_:: t __ : o;~ 4«\.:.:~~~-~ l~l=~-: _::~~~ ,;.:n ",.,.;,..• 

sa=e.bot~ro '"''1-ln a:r coun:.t :•n.-t·=~:J,to-r..i·;,.ro:•ul&t. -~~~- - · ..-.. - -· ---.·· ·-·,... 

·cho~t- un1'1r- r:tT ~:~on'i :I'll.:& ua:i- ~. h~. 

Tl.ratnta, :;;c,u count.r, Lo--tt: 

Ia ttlct .;J.ar.k'o vrr1cct.O' ... ,..: ;;ounc.;· :. •• '11 bl.h '.1•1 or :"uor~u·¥. J.;J.-... , t~o ~·J!"l:,_;otnr. Wl"U­

i.Da ,... prctatnC'Id ar.d •1~1'1 cor<:t:·~atct aunex•-0 1 c.Jat.:.oo t.o-rociU'G and ctul.t tn~cxad :at .r. 

o'oloall: l'o ·"· IJ • .d. bll, p. O.btt. 

/1· 
A copy-teste._~~=v-.~.~~<.-tt~/--~~~~~~~~~~~ 
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t . . ·~:;> ·'----:·... .! ). :··-~~~?i~f:~:::.~.~-. 
I .··ol ,. 

ht~~,:-·, ( ~ ·.- .· .-~-~~ffM~ . __ ;"i;~J~t . ·.· . ,:·<lL· "-~-;~~~::-. i 
:·. T!lis Deed mad&·.:and entered into this the llth day- or August l943 by- and between Robert 

:·~~~-~¢:: ... ·~-·-· . . • ': .· f • , 

.. ,·.,:-~-a~: Smith and J'osie B~-.Smith his wit'a·p~rties ot the !'ir.st part eild. I..X:.Spivey and Chudey · i ;_ . . . .· ____ ·-f:-- . . . . . 
-. · !··· ~step Spivey his wit e-. parties ot the-- a eoond .part all ot Scott County Virginia: ' 

. ·._./-~:~.-·.:.-;,_ Witnesseth:·-That/f~r an~ in oonaider~tlo~ ot .tha .pa.,Dant· ot ('~600.00) t1To t~ouaand. , 
. ~-· ~ ;·;:·· ·_:. ·, .. :•. ·"-: .. :-· . . ! 
~::::.J:)_.~~~ ai:x hundred dollclrs cash in hand, paid .to the parties ~r __ ~he- t'1rst part b7 the pa~1es. :·( .. 
~ .... -;~~-_. ..... • .. • • •• - 0 l 

···,:<S .• ot the aecond part·- the receipt ot which is hereby acknowledged the said parties or the t1rat. ~- . 
." ~ '• • • "' , ... , . I . - '. ·' - . t •· ' • 
·:~f~F~V~-~:rt he;abr seu .. ~~d:·:'~~e,. with coventtnta. or general.. warrant:r. to the parties or. ·the second , _ ..... · 
,·-t.:E_;-; . . : .: :-· .. ::~··. I 

~~H~~·:l'a~ all t!lat certain .. tract or parcel ot land lying and bei.J:lg .. ill Est1llT1lle Diatrict;Scott f·. · 
,~-.:_r .. ·-· . . _, .. ::·-":·. ·. - . -- - -- . . .. - : I ~~:-~~5-~owi~y Virginia, ao_~ ~._.1/2 r.dlee west" o't _Gate ~it;r on th~ _waters ot Li ttls lfoocaaill Creek ! 

1 -· · and boundad and described as tollowst Being the same iden~ical tract wttich was conveyed to 
I ... ·r, 
j -:' Robert s. Smith by !larj D. Grogan and H.?. Crogan Sr .. b7 deed bearing date on the Sth day-
! . . ~·-· . . 
I -_;.· o't May 1926, aAd recorded 1D Deed Book 89, at page.)68, in Scott County Clerk's Ott'1oe to :. 

I -~:·'which rererenoe-is mad~ -~or a more .parti~ul.ar desori;tion. Thi~ conveyance ambrao.ea a sma.li ~- . 
. .... I ··.· ... ·-·. - . . . J . . - ·.- /~~·_..: 

f · 'tria~gular lot between.' the Railroad and. the· State Highway-, upon which a small store houao--_ ..... ·! . 

! .. now atsnds. But the·: ~ilroad right. ot' way_is no:t conveyed herein.. But. tbia conve~noe ~~~::··_ ; -~· .... 
t-~.·:· .. ··-:.-~~--: .. ~ . ·~· . .:.;.·-,;._:/___ . .... . .. ···~ ;_.,:···:-- ..... ~_-··.-: - . : ... ·.··. -.~.----~~~;..·::.~~~(-:.·~·~·· .. 
1 .:-;-,:~:i->'made frO& frOID alJ.·'encUmbrance8 bU~ With all the appurtena·nce& thereWltO belonging .... ::.::::=:.:·,·:···-~ ... _.: 

i,!, ·,~_ ... _~~ .. :-~_:_:_,_;_,:.-_I~;:.~-. W1 tns~s th& t~~t s19a ~~a ~~d,,;:.~la-.t;~::::. :~1·::~~}-:~~ ::~ten •-- ... · ···~::·i~~~~:~~~i 
. . . ___ }::~~}-· . . .. _., ..... . 

I --::,-;' V1rgin1a,Soott cowiti~'to-wit: ·;~· ·.:;·.-~--_.:. . ;_, ___ .:.- .... :7";·,_~~.;~-~:_~-~~~~?~7:~.:~~------~-
i ---~··,:i.,--. . . - • -- 1- -· •• 

I I, I ,c. Coley C·)mm1aaionar in Cnanoary- tor the Circuit Court ot Scott C ount7, Virginia 

··-·-:!So oertifr that R.S •. Smith and Josie B .. Smith whose nwnes are signed to the t'oregoing writing 

baaring date on the llth day ot auguat,l943 have acknowledged the same ~etore me in mt • 
CCUAtT aforesaid. G..:.TaJl under my hand t~ia llth day or August 19&.-). 

I.e. Coley 
Commissioner in Chanoery tor the · 
Circuit Court or soo~t Count;r,V1rgiaia.~ 

, __ . 
~ ... 

• "' "'· w'- . .. .. 
-- --·---.'·~ 

\ 

II 



~:~~~¥-~{,:._y.··· .. j ~ ··. ~ tJ:ut?~'l.l.ork..' a orrioe ot: said cCAl.nty- the· 19 day· ot· ~ug. 194.3, t.b.e toregoing writing waa ;:··:~~-~~- ~ 
~:-~~,··- ... =·'::: .,· .. ··~ .•. :·· ... ·:-- . ·.- . ·--· ~ =-· 
~:;;.:~~::~--~.::~:.·~ ~:presented;:· a.o.d with oertUioate· annexed~ admitted. to noord and duJ.:r indexed at 9:.ft.5 O'olook- # : 't 

'"•'"'-':.- -: .... · ..... .;···.;. . . . ..'- .. - .... _._ .... :; ~ .. . . - · .. , 
.... · . 

. ... ~ 

(t -.~ ~:y ·.~"f- =··. . • 

-~.J: 

. ·:.:=~{;~~:~~ .. ··:- --
.:·.;..· 

.. -~ . 

·;.: 

...,.. 
~.. . .. 

... 
';. i-~:. 

_._-:.'"'" 0 

·:·.:=-. ·- \ 

\ 

...... ,.. .: ... 

4. 

. -.· ~. 
-: 

~· 

; . -· 

'" i 
.... :-•: ..... ~--··· ........ _ ............ -.. ~ ,..,.._.,:.:--. 
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.. 
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·-· ··. - . 

• •• L ~:~~:~~r~~=::.~:~~;-'_·. :-, .... "': ... 
-- :·:;-. 

·. 

. .; ... _ -·~·· ·~·' . - ·~·- .. . -. .. 
Southeru '1ail\\ay C~mt,aor-.6n- the aouth; e,ljoiilihg tbe. o.roro:.i.nl.i :..tnt.u bllJn.t•Y vu ~h s r:ort!l; ud-

........ :.::-~~.. .· ... :·~~ ~ :,s; :·> < ~. . ·. . ... . ' .. !. ·.~.... . • . • . 

··~oin!n& '1. 'ie •. !teed ontha-:~u.ut;.uml c.H.ljpiu~J·l~·~r.ue ~~outhttrnlluilv:oy ~Ol•1P'JllY' taud ::tute hirJr;lot 

~~7-the ·'.'!~~t, contai~ing ~ne-fourth ( I/4}: ;~:r.:.~~~~;acre,. ~,ore ~r: le~~, to~;eth~lr- v-ith u sto:-e . .-­

bu~idins· situn te- thtlr~·-:~nd. ull other· ·a·i'PU~tullOnc~s. the~~td:.b~lODF:llW. tli.-~. partain.ir.g~ .. 
• :; -.- •• : ~.·. ·• . - • • .r·•_ .::~~ :"'.i ·~;;. • • • • \ ~ •..• • . . - .• 

-:'::<~~Or.tha SSiilC considctration ht:rcinbefore.mentioned and described· tiw said pt.~rties 0~ the-•· ,, .. · .. 

. -,f';;~~.~~:~re- do rur~.h~~~:~;:o~:~:~ -~ar;.uii~-.~- ~eli,:;:·~~nvey nncl dcl~-~e~y:_.~t~ t.he. ·soid parties ~~·.tbe 
-.· ~! -=~&~~~~/~~~ all ih~~~~~~hd'i.~~, ~ix:t~;~~ ~:·;~-c~~'~n ru~c-iv~l:;:~:;~.~~~~:a:'·;.~~· -;.i.ll inciliant: ·r.c;;.: .. th~~::··;·<,~~-

·.:-?.~.~~.:· /_~ ~ . ~ ·-- ·_; . . . ~- .-:~-· .• -~. . . . 

s!Jicf':store buildine:,:.and. all. the merchnnui~tt oncl fixtu:-ea loc:1tacl in·said store. .~ ... 

-~·.:~:::·:~:'he aforesaid -~..:~t~i:~-6-r the. ri·r::i~- p;;~t .o.:./~e\luritr ror-·th~ p1:1yment or· tne unpaid. portion 
... 

~~tha r~rch~se ~oney:c~nsidur~tion herein rcpre~ented by :J uecotiabla ~romis~ory note hereby 
... -... ~ •< .• ... ' 

_represented by a nep,o~h.·bl a. ~ ro.t:.~is~ory .oo te ·hereby. reserve. a v~ndors' lien on the r~;al estate 
.. - .. -. --:-:----·---: -· -~-~ a -~·=· - .-.:_ . --.= ... --~-~~·~: ... .. ·-- : ........ ,.._- --:.-.-::.:..~----· ..... --· ·- -· .. 

. ~'': nctru~convayed:;:un.~i-F~t~not'e-~to{'.ettf~r~..r.-rr;h:""oc-crue~·i:nterest···fiave-'"be~~ ·tully .. paid.--

·. :_._._~The utoresoid gr~-~t~~~- covenant thu.t 'they llave the rir;ht to convey the said lam unto· the 
-·· - -... , : .. :.::.:: ,;:: :. - -:::_ .. ·. . . . . ~ 

sald.~--grant.ees; .. ttl~t .. j~~~"i:d 'grantees: -shall'· hflVe c- uiat possession of the said land, free- from 
' ~ ·-- ··~- _;_;.·:. . . . . . - .-· 

all. ancumberances;-:.tt:W~~they- have- done:-.ri;.:act:.to ... encumber tlie ~aici:I:aui ;· and that tmy· wil~ 

execute such furthe~ assurances of th.e said. lund: as--may be re~uisite. · 
--- . ,..;~·."" .... 

.. . ·. ; . ,.-.:·--;:;:~· .. ·;; ~ 

.: j?~$;T~n ~:: ::::~~~:~~~r~~th~ ~w. pa~~i~~- ot, the saco~,:.tl·" their hairs and ossiau tor-·;: ·, 

.. _;L:-·'"9·; .... •• • ... ~~ • • 

- Witness the following· signatures and seals. 
: .. :.:: . 

:·.~~~.;.;~-~:..:. 

........... ~-~~- --~5 ~-: 

·.·. . ••• -. "-"= 

STAn OF VIRGINIA 

COUNT! 0~ SCOTT, TO -WIT: 

. L. K. Spivey · 

Claudia Spivey 

•,:··.-

(Seal) 

( ~eal}. 

r, Edna l~. !iavidson,. a notary- public of and for the c~~mt:r of Scott, in th.e ~tate of Vir­

ginia, doth hereby certity· that L. i~. Spivey and Claudia Si'ivey, his wife, whose names are 

si~ned to the foregoing ~ritinG, he~rinr. dnta of the Jrd oo~ of June, 19~o, have this day ac-
~ 

k~ledged the some before ffie in my County und ~tAte ~foresaid. 

Uy term of office-expires on the 2P.ttrdnyof" June, 19l..7. 

Given tmder my hand this the J day of Jur1e, 194u. 

:!:dna ~=. Duvidson, Nota r:r Public 

Virginia, Scott Countj, To-wit: 

~n the Clerk's Office of ~aid county the 8th day of June, 19~o, the foregoin,; vrritinF; was 

presented, and with certificate annexed, admitted to record und duly indexed at 9:40 o'clock 

A • l~. , D. B • 12 8, page 179 • 



l 
' 

-..- .. ··;:::.· . 

· ~ · This DEED made and· entercu into t~i5 thu 2nd dity o£ April. 1951 by and between HUCK· 

;,;~:';'I; BOY, J!!. and ~!Ao'~~ Scy, his 1.Ue , p~;~~~~ or th-e first o.,,·~ and R •. II. REED, p(.rty of tl!e 
~ ~·:. ~ .... ::.\. ..._.- -
C:~:d .seccnd part • 

....... 
~ ·) 

i . .. 
. . .. r-· ... .. -·: 

. :.·~,:~··j;:·:, :. ~·I!T:lESSETH: >Thac for and ·in:.con~idari:i.tion o!' -the sum o! FOP.'IT-SEVS:: Ht!::DRED FIFTY · .... 
:: .:_~.·.:-~;· -. . . ·~ ·: .- ... ; -~ .. . . ... · .. ~- ·;_· .- ' . .. . . . . .. 

·-·. ::~ .~.($4750.00) ·noLURs; .. ca!lh i!l ha~d. ::=.:it. by the ~aid .. :rrty._or~-the·2eccnd part :.l. cr.e~ said. pD.rcias· 

.._ . ·_:._~;x·of t~ e !irst ~Rr~j~~:·~t-- and be£ ore tt~e-·_- S~a-lir.O';· :tr~:i c!:·li ~;ij:: ~f. tt is. deed, . t!':e recel.~:~:: Whereof.: :: .. . 
• ~-- 0 ... ;:,:\'~-- ~~-:- ~--·-. -~ -~ ..... ;; .... :-·. • • • - • ·- •••• ·-:. ~- ~ • • ... : •• _ .. ~-- ; ;. ••• ~- • • • • ' • • • ::, ·.:· - • • -· .... .. 

. :·~T~::~~},is. hereby ad:notvle~!'ged;.-·nnd. oth~r 'FrO~~~ ar.•.;.valu:.:ble Ctlll~idercttion·, .sui;.i !'~rties~ o-:~t~e first' r __ ·. 
·t. -. . ;: t)Cirt do he!"~by gre:nt,:: bargain, sell an:.~~ c:onvt!y u::.to the:. party o ~ the second part, with cove-

~ , . .,.: . : . ·. <. . ': ·, . . . .. ~ .· . . . ' •. 

-. t···" :·. nants o!' general \1arranty, a c~rtain ·errar..E,ul.:&r_ stri!') o£ land loc:ltc::d ir. T:.st.illville ?-iagisterial 
- ! ~ . r . . :· . . . .- . . . . . '.. . .. , 
· .J· · '·-:. Oist:-ic:, Sec tt: Co~•:-.. ty, _.'/!.:·e ~r.ia, on_ tl:.e. wata~s of Li:. tl~::· ~;uc:c:1sin Creek, :ltld t\to · n:iles '.'lest ~-. 

,.,' ·.:.:;of the '!'own or Gate .pt ty ;. 'flrg; ~ ia, n~.:~r ll.urcen; Q~arri es , "m! be in& a ~r,re of th&- real estate 

1 .. ~ _car.voyed to J... ~ •. Spivey and Claudia .:.io!:i vcy by :t. !;. 5,. !th, ot. we., by dee"t dat.ed the -11th. · ~-:.::-
1· . . .t: 
i day o! ~.gust, 19Lr.J;.c.&nt~·of r~c:ord in. ~-~·_t..~lerk's C'.:'.'~ce of .:icot't l!ouncy, Vir;;inia in Deed. ~-_:;~·.:. 

I · · Eook 119 at ;uiee. 1(,4.·· ~o ::t·d-:ich· rc!'era::nc~- is-· h_c~·uby mt=tde. for a_ r.1ort:t p~rti cular and adequate .- ... _. 
I . ~ : .;; .. : ·. -. - .. ,_ ... . , '• .. . .... ' :·-· -··. .· . 

-~· f ?--' -~- ~-~seription c£' ~~i:~;.:-~;r~c:t. of l~nd; the_. sti!?. o£ la~d herei.ri conveyed bt! ing a small t~ian~a:~~ -;=~-~--::: 

. ' . v~~:J:~raCt located be t>i~~,.t!ie ri•t. e of tmy o_ c' the ' Southern anillr~~~- Comp.:~ny "nd sea :e Higi: way sa ;. j~:~:; 
·f.:;~ f"cti· ... s. H~~H.,ay 2)'}-·;:·.·~~jot~ing the :3~u~h~rir R~ilway Companyon the South; ealijoinir.g· the· afor:aaaicti~~~ 
t·~ .. : ; . .~· ...... :-· "".- .. :., -~.:-:.;~~:::· 

r:·.: :state hi$~·:ay on the· tlorth; adjnir:ing R. ~·i. Reeq on the Eust; Find adjo::.ninr; the S~uthern . · .... t :· . .: _ 

I.· t~ t -~~!Wily C~::;>an y an.i St.a te High 11ay on the ·.ies t , containing one-fourth ( l/4) of an acre,'·.,~~~:_.::; f .. :~': 
\ ~.:.t:. - ·- - · ··--·- z· .-::;: .... .,..-~ 

~ . "'' . ..._.L :: ·s :-: 
. •.'.: r. • ... . 

·.:- 0 ~~"""-_;. 

-· ... --• ·--u---··-· ··- .... ·· ..... --..-·- ----··-··:. -- .. --··- """··-- ·-·· ····-· 

~:.:.:.: •:: .. :o 

!.:.: .. :-. :.; .. : r.:.·1,_ L.; •. ::o 

. . . 
:..,.~ ,.\,; ·-~ .4!...;!. •• ~ • 

.: .;_.: •• 1 

!:. , ;;~y, J:-. < s:....;r.} 

(3;::~L) 
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, .. 

r.:y Co~r.:i.:!iion ex: ~r·es ::cv.:!!:!J&:- ), 1 1 5~ • 

c ' .:: l ~ ~.; ;,. . : .. . ' 

5-:..u:.:--- ,~.50 

-:-;"'' .. : .. .. 

.J ••.• 1 ... ~. . i.-:c ' ., 
- .JI• • 

rl -~/.{[ 
- ; . :~ :~: ~~· 

. ~-~~i~k-~.·~~,~-- . ·.r ~-;--:·:.4:?-=.i.:~:.'·::.:·· ... ··, ........ •; ·.::· ~ .... _. ~- ·.· . ..:. 

,, 



· ~• :'?}-l:~·· ~· This DE:;D ll"ade ·and entered into this the 13th:··day. o£ June, .. 19 

~t~M§f~~ · ~ Soi v~y··.an~~:ci~~~~~.: S?ivey ;·: hi~ -~~;~;!(~-orties. or t.h~;:;~~~: p;rt··:. ~~~.H. L •. Eoy~. Jr.., and~ ~
5

~~:=.-.... · .. · ~-
::r~~)l:;;l~?<· ~~dge·.·B~~ ,· ~i~;:;ili~; pa~e;·.-~r th~::~:~~~;nd part~:·._:~~-!~~~;~~:./~~~-;: <· ~<·:·~~;.\k=,.· ... ;·. ~~~:·::f.: .... : .. ·· .·.: ~~C~1<:·:>:· .. --~- ~.~· .. J-~~~·:.:· 
;;1~~-- · . ···.~>ft~~~~·:-~;-~::e: r:.\~rtdii;:.~~~.i.!er~t~~~~~;:~:-t~:orzE~mr .~~r~~-~~o. c~~~~~t~g!Uf:t·.~'~ 
z~~~r DO!.LAaS;?~'!~~;~ fl.tr.maBJJ v~~~·~oo) DOLURS:. ~f,·~h-t.c.~ is. t:t•is <;oy naH ca:~:':ill h_;:n~?~-~ . ':i}':fi;;~ 
.:·:/r::.-;:;,· · the s::ict ~-~ty .o~- the· ~ec:on~. ~urt.: to the suid; ~-~~rties. of the !"tr:.t ~ort, .:J ~·an~: b~-~o~e.· t~e..,·.::": .. ·:.;··:./ . ." t~·~··_<', 

-·.1"· 
·· .. : 

. ~~~-~~!: -:~ . 

.. sealing·a~Ci:·cteiivery or thisc deed~~ .. the- receipt ~ ... h.ereo.c~·is herecy ackno~~led~ed,.;.the remaining.:-..· .. ,; '.J .... ·:;t 
.. : ··: ..... ·.' .-::·~ ::: .. -: ~.~._:.:·:·'": ·.·. .... .- .·: . .:,.~;: ... ·. . . . . ··/·\!.·._.-_ ·r:··.-··/::· 

$) ,ooo.oo..~.- ta~be; represented hr:.tr.~ee separ.:::tte. ~!eg;ctiaole ?rornissory- Notes, each in the orinci-· ;·· o.: : .. '·. .· . . . . ·.. . . . . . . :. . . :: ,:,: .. · ... .:~··.:::;:"~ t ~~'::~ ·.~ 
pal sw:l ~£:$1;000.00,. all of ~aid notes d.;ted. thc ... lJtlT day of June, 1Q51, and due and !)ayab~e·,:·-:.~:;:. ~> . 

. .... ···: .. ::. • . . . ; . . , . . · .. ···:,:·-~~···:~-'< ·-r~~· ~.--~·: 

one, two, and.:··three years from:·-~te·;.:all or· ~ai~t, -~~tes:· bearin~ interest. uS. the· rate of s~.> ··~·.::\·~c~~);~··~.,~:. 
. ...·.:-.,···:- ..... · ... ::=·,:.;~"';.:.·...... ..- .• :·:;~.:.;,.:=,·-~~-;;, · ... :.·:··· .. · ·,... ·: ·::- .... ·-.'~:-.c~!.~~,-~:~?/·.r·. 

oer cent per~annum from date;.~wai:virig:the bene!ie,·a.r:·~e.bomestead execption,, and -oroviding·,·-:-'·~:~~-:;~-.:·::;:~-::::~ 

:·'-~;.t_> : ot: gener~i'';;;~~~;,~;; that cert~i;~~; ... ;, o£ nmal o.C real estate .. lying and bein~ 'i~.:~~iii~~ii';,~·,L:~',:;. 
~:-t.:~~·:£:.~·.: ~·· . '·~· :: .. ~·,,;x.~·-,~~,.;· "··. . ~ .:{~;-~:.:;<•~\ .. ~· ... ,. . :-.·. ·._J'. . ·- · .:.. · ·:· • .. -:-?-:-~·~.:-=.:-::~:.:.:~.i..;~r-E:--:~: 

·,~:::;:_~·-~:·.'· .· ~ Z.iagisterial. ~~~trict, Scott Couney~, ~irginia, and being located about two and one hal.£.-~les i:::~~~ -_ :·i':~:~;;~: 
=·-~:.: ,~ · ..• ,. . · ....... -.. ,~:.--····:. f.-_.:~:--~:-.-

'. :: .. :-: f; west of Gate. City. on the waters. or Little 1-locc:isin .Creek and on U ~ S ... Highway No. · 23, and ~e_in~ ... r-·:_'_:·~-~--~ 

.. _;. • ;: . . '" ·.·::···~1 
::. ·. : : a part of the same tract of real estate conveyed to l.. K·. Spi veyand Claudia Spivey, his wife, .. ~ . : ' . _·_; 

•• . t --

by Robert. S. Smith and ,"osie B •. Smittl, his wife, by deed dated the 11th day of August, 194~, .. :;._:~~/:-J.',;,:~ 

. ~ 

and of record in the Clerk's Office of Scott County, Virginia, in Deed Book No. 118, at Page· 

No. 164, to which reference is t.er-eby made, and beinr, de:cribed ns follows: 

BeinY. the same identical trace- which ~JC1:3 conveyed to ttobeE"t S. Smith by ~!ary IJ. Grogan 

and H. P. Grogan Sr. by deed bearing date on the 5th day of Nuy, 1926, and recorded in Deed 

'' Sooi< No. o9, at ?age 36e in Scott County Clerk's Of.tice to which reference- is made for a more 

oarticular description. This convey~nce embraces a small· triangular lot between the rtailroad 

and the State Highway, upon \-lhich a small store house now stflnds. But the railroad ri~ht-or­

. way is not conveyed h~rein, together wit~ all the a~pur~enanct!s thereto belonging and oer­

taining. 

'• .. 

- ft • .. ... • 

There is reserved and excepted from this conveyance the following described tracts which 

were coaveyed by the t!Af"ties of the first l'lart t:.o Hur)l L. Boy, Jr., Dee Le1ne, l•tinnie Lane,. 
~ 

his •t~ire, and '3eorge E. Lynch and :.ilrulbell lynch, his wife; the deed to Hugh L. Boy, tir, 

t 
j 

\ 
1 . ~ r 
,. 

I 
bein~ under deed of June 3, 1946, and of record in the Clerk's Offica or Scott County, Vi~ginia, I .~··. 

in Deed Book flo. 128, at Pa~ No. 179, to which reference is hereby nade, for a fulJ.,and com-

' plete descriptio~; of sA:ne, and contu in in~ 1/4 of an olcre, ~ore or less; the conveyance to 

I 

r· 
Dee Lane and Minnie Lane being under date or Au~ust 26, 1946, and of reco~d in the Clerk's 

Office of Scott County, Virginia, in i)eed 3ook flo. 129 at Page tlo. 1)6, ~o which reference is 

I 

,1'( 
~ I 



he:-eby c:ade for a full and complete descripti:>n of sarne, and containing five ac:-es, mor~ or -,_ 
less, ana. the conveynnce to George E. Lynch and hnnabell Lynch, being under data o£ August 

' 
t· 

~ . -t . 27, 1946, a~q_~eing of record in the Clerk's orrice of Scott County, Virginia, in Deed Book 

: ~io. 129 at Page No. 143, to which reference is hereby made for a full and complete description 

~or sar.:e, and cont,aining t~·tenty acres, more or less. 
I . . .-~ 

l'f .. 
1 
J 

• :1 

. . i 
• : . .I 

Parties of the first part as s.ecurity for tlTe unpaid purchase price consideration· re,re• .: , 1 -~
1 

j sented 'oy the three notes afores;iid, do hereby reserve a V'endor' s Lien on the real es'ta'ta· ~:'··-:(· . l 
~ herein conveyed until all or s'!id•not.e:s and accrued ineerest thereon have been tully and .·~~ .: : -:.1. __ : . _ 

. ~ -platol7 i'S id. ,/ . 1 .~. I 
f ::.: :·..:···.1 

" 

' ' ·: ... , • .. . ..... ; =··· ......... ; .. i 

,, 



• lo 

.;;.·,·The aforesaid grantors covenant that. they have the· r.ight;· to convey the suid lamt to· 
·.··::·~:·.:..:· .. 

the-- ~aid· grantee; that- ~he said grautce shall ht~ve quiet ,oossession o£. the said lnnd, free 

fro~/~1~~--encumberances;· .. -'tha~~- they have done no act to encumber the Gaid ·land; that they will 
~. l ··_! 

executa.: such further assurnnces or· said 1.:ln~t as may be requisite • 
. -·.- ·. 

·.·~·:<~:~··To have and t~ hold unto the said !'!arty of the second nart, nis heirs and assi~ns for-
.. '::-_·· 

ever, in fee si~nle. 

·-·~-·-'::\"J.!iitness the followir.r. sif;natures and seals. 
' - ··; -~, ... '":': ... ~·-C""' ........... ~ ...... _... -

. --:-.:··::~7!7_f$:.:~-r.·:!-;:-:·:·.-: ~. 
. ..... -

:~-~~-~~~I;:~:~:~.--: 

STA~-~~;; ~RCD!!A. _ . :~f{~.;::~~~~- , ... ·-
COUN'n Q-~SC0'!7, TC·WIT:: ... ·.-.~;:s··. 

.. ~ .. ·.: 

.... . .. . . -~ 

._.; ·:: ._.;?-. ·•• :_."::.· ... ·.... • .. 

Claudia :;:"'ivey 

(SC:AL) 

{ ~:!.:.Z.) 

... ·.; .:...\~~~--- .... . .- • .-:·~~-·· ~.-_ • ..,.. ___ • .. ~.-.--·.. i 

. -~:?:?s-I;~_Ella iotas- Ervin·,--~ notary !lUbl'ic· of and .. for the :;ounty: oi Scott., St;tte of Vir.P:inia, 
--·.:..;,;.. • •••• ~~---!~ .... ·.s.~.. . . 

d·o:?~·er~b}tC:erti.fy that· L:-K:·:~~Snivey and Cla~Jdi~- Snivey, his wife, whose nar:es are signed. to 
•• • ( 

0 
f~L!•., ~"r0 <1° • • 

0 
• ,• 

0 

• 

0 

•, _..,, 
0 

' 

the:··f.C?E~going writ·:i~g·,:;'bearing ··dnte of the lJth day or June, 1951, hnve this da7 acknowledged 

-. th~; 8~~~-be.fore me i~ my C~ti~~i .. and:. ,:jtate·· aio,.csaid. - ,_···.~~r~~~~n- under my ha~~ ---~~~-s-.the 1Jth. da~ ~r Jun~, 1951 • 
. ~ ~.;~~.;~=~<~~--.- . . ... 
· •• .z_;;::.:·My· Comr.:l.ssion expires May !! , 1954· 
. -. -~:::;!fs·:_~-. -. . -- . ~--· :.--

Ella ~~e Ervin, NOTARY PUBLIC 
·. "'' ;.., .. ·- .• .-·. -~~; ~-.... 

Virgi"nia, Scott ·County;·;:ta":'wit_: 
· .. ··:•. 

- .rn· the Clerk's Office o£ said county the 14th ciay of June, 1951, the fore~oing writing 

was ~resented and with certi~icate annexed, ac~ieted to recnrd and duly indexed at 10:45 o'clock 

A. ~., D. B. 152, Page ~49. 

Stanrn $4.95 • 
. ·. ~ ---··.: . . ' 

tl • 

A copy-teste: ~~~~ 
------------~--~.-. -~~~u~e~'~p~u~t-y~~~~~-·e--r~k 

1 . ." 

\· 

,. . 

. ... ·-. ... '\ 



THIRTIETI1 JUDICIAL CIRCUIT 

~,rr. L\obert \Vinston 
Attorney at L:rvV 
·Norton, Virginia 

r11r. Cecil Quillen 
Attorney at L:tw 
Ga ta ·.::at~, Virginia 

Gontlernen: 

COUNTIF..S OF LEE, SCOTT AND WISE 

CITY OF NORTON 

He: Boy v. 
L1nrn·~ll 

1.974 

JUDGES: 

JOSEPH N. CRIDI.tN 
JONESVJT.LE. VIRGJNL\ 

M. M. LONG, JR. 
ST. PAUL, VIRGINIA 

Southe1:n R flil ,.vay 
v.. Southern RF.~.ihvny 

I ·.vould app:r~~ch1te your furnls~1ing rpe ~.vit!1 ::t n;np l)r p Jnt 
of the ;.1re~ of the crossing f~;~~~'\·1 the property of plnintiff n.r.:ross th~ 

rail·woy I:tght of way to the public road. I arr. p~t·tl':ulrrly co:-J :~rned 
\Vith the :1r-ea between the r~il~.vay right of way (lnd tl1e public r:J:3d. 

I note thnt in t~ie Boy case, the plflintiff conveyed th3 i:~nd he ov1n.~d 
on the north of the rail,Nay. How does h~ get to the pu·r,li~ rond? 

v· ery truly y ou·r s, 
1 

.. --, .. 
/.' I ... .,;.1 
·.:~//1 }/, l!-"'..:[L-

./ ~oseph N. -.. ridlin 
.; 
{; 



THIRTIETH JUDICIAL CIRCUIT 

COUNTII!S OF LEE, SCOTT AND WISE 

Cln' OF NORTON 

JUDGES: 

JOSEPH N. CRIDLIN 
JONESVILLE, VIRGINIA 

May 22, 1974 M. M. LONG, JR. 
ST. PAUL, VIRGINlA 

Mr. Robert Winston 
Attorney· at Law 
Norton, Virginia 

Mr. Cecil D. Quillen 
Attorney at Law 
Gate City, Virginia 

Re: Boy v. Southern Railway Company, et als 
Darnell v. Southern Railway Company, et als 

Gentlemen: 

It is still not clear to me what land, if any, the 
petitioners own on the North side of the railway property, and 
between the railway and the highway. I would like this matter 
clarified by evidence., prior to passing on the demurrer in 
this case. 

~I 



Mr. Cecil D. Quillen 
Attorney at Law 
Gate City, V irginla 

Mr. Robert T. Winston 
Attorney at Law 
Norton, Virginia 

THIRTIETII ]UDI01\L CIRCUIT 

COUNTIES 01' LE.E, SCOIT ~'ID WISE 

CITY OF NORTON 

April 5, 197 5 

JlJOGES: 

JOSEPH N. CR.ID LL.~ 
JONESVIllE, VIRGINIA 

M. M. LONG, JR. 
ST. PAUL. VIRGINIA 

Re: Hugh L. Boy, Jr. et al v. Southern Railway Co. et al 
Ferna Darnell, et al v. Southern Railway Co. et al 

Gentlemen: 

These cases have been submitted to me upon demurrer • 

. In so far as the Darnell case is concerned it appears from / 
the pleadings and evidence that the railroad passes through the lands of 
the petitioners and therefore the petition constitutes a good cause of 
action under Virginia code section 56-16. 

As to the Boy petition it appears that at the time the crossing 
was constructed the railroad ran through lands of common ownership 
and the defendant was therefore required to build and maintain the 
crossing. At this time petitioners do not own land on the North side 
of the railroad but cross the land of another party to gain access to the 
highway. 

I am of the opinion that the right of the petitioners who now 
own land South of the railroad is not lost by reason of the fact that the 
land to the North of the railroad is now owned by another party. There 
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• •·-..·~·-~·"·:· .... 

THIRTIETH JlOlCIAL CIRCUIT 

COlr.IITIEl OF LEE, SCOIT AND W1SE 

CJTY OF NOR1'0N 

• 
JUDGES: 

JOSEPH N. OUDUN 
JONESVILLE, VIRGC.'lA 

M. M. LONG, JR. 
ST. PAUL. VIRGlNl.A 

would be no stability ln such arrangement if every time the property 
changed ownership, the right to have a crossing maintained would be 
gained or lost. 

-· 
I will therefore overrule the demurrer in each case. 

An appropriate order may be submitted for entry. 

Very truly yours, 

. r-•ti }[ . t: ,i( _: 
seph N. Cridlln 

I 
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I I VIRGINIA: 

l II 

IN THE C!.R CUIT COURT FOR SCOTT COUN1;Y 

I. 
!i HUGH L. BOY, ,, .TR. and 
11 MARY G. BOY PET~TIONERS 

I 

VS: ORDER 

I SOUTHERN RAILWAY COMPANY, 
j 

et al DEFENDANTS 

I 

I 
I 

The Court having considered the Petition and the dem~rer filed 

thereto in the above cause doth overrule the demurrer. 

The defendants are gi·,en_;::? I days from this date within which to file 

their Answer or Grounds of Defense. 

This 3.Z_ day of _.._:.fi~o~(~c::;..../ ____ , 1975. 

\'. , /j' r:t: ) ... _ ,_./ )/. <:.,.l,-d-/.:.. 
(/ J JUDGE 

• ~ ,j • • . 

. ·.~ /' 

I 

" 



ANSWER 

SOUTHERN R.AIL\i/AY C01\1PANY 
and 
VIRGINlA A.ND SOUTHWESTERN 
RAILWAY CO~vlPANY DEFENDANTS 

TO THE HONORABLE JOSEPH N. CRIDLIN, JUDGE OF SAID COURT: 

Your defendants state that the Petitioners are not entitled to the relief 

requested in the above cause and for their answer to the Petition filed 

herein state: 

I. 

The Petitioners own property that is adjacent to the right of way of the 

defendants, and the Petitioners cb not and have not at the same time owned land 

on both sides of the railroad and the railroad right of way. There is no 

duty imposed upon the defendants by Virginia Code Section 56-16. 

II. 

The present roadway across the railroad right of way is used to go from 

Petitioners' property to the public road and is not used to go from one part of 

Petitioners' land to the other. 

ni. 

The statute allegedly relied on does not provide for the construction or 

repair of a bridge from claimants' lands to a public highway nor for the purposes 

ll set out in the Petition. 

!I 
jf 
li 

il 
·I 



IV. 

There is no legal or contractual duty on the part of the railroad to 

maintain or repair the bridge involved. 

v. 

Your respondents further state that they are not advised as to the 

original construction of the bridge and that any voluntary work dc?ne by 

defendants' personnel in the maintenance of the bridge was not because of 

any legal duty imposed on the railroad or any contractual duty undertaken 

by the railroad. 

VI. 

The major portion of the bridge involved is on Petitioners' property, 

j' and the duty of the railroad to repair the bridge, if any there is, would 

I not extend to that portion of the bridge that is on Petitioners' property. 
I 

VII. 

Any duty to repair the bridge is upon the Petitioners and not upon these 

defendants. 

vm. 

These defendants call for strict proof of all allegations concerning the 

Petitioners 1 title. 

THEREFORE, your respondents pray that the Petition be dismissed and 

that they be awarded their cost. 
I. 



SOUTHERN RAILWAY COMPANY 
and 
VIRGINIA AND SOUTHWESTERN 
RAILWAY COMPANY 

0 R DE R 

DEFENDANTS 

This cause came on this d~y to be heard upon all the 

former proceedings had in said cause and was argued by counsel. 

And it appearing unto the Court that, pursuant to 

Section 56-16 of the Code of Virginia, that petitioners are 

entitled to the relief prayed for in their petition with respect 

to the duty of the defendants to keep the wagon way or right of 

way in repair; and 
I 

! 

It further appearing unto the Court that the defendants : 
: . 
I 

have failed and refused for more than ten (10) days, after being : 

requested to do so, to make repairs to the bridge, a part of said l 
wagon way across the said defendants' railroad lines; and I 

I 
I 
i It further appearing unto the Court that, pursuant to 
I 
; Section 56-16 of the Code of Virginia, a Board of Commissioners . 
I 

should be appointed, the Court doth hereby ADJUDGE and ORDER that l 

~G~~~E~-A/--__ o_s~~~6~1~v~e~---------' c.. . 3 . J;. 0 e:.. K c-; r ;r H ' ' and 

~«-6-~-~A~&~D--£~--l-L~/o_.V ____________ , three disinterested persons, whose 

lands do noi abut on such railroad owned and operated by the 

defendants, be appointed and shall constitute a Board of 

Commissioners, who shall on the /s-g day of A CIG- vs-<Z , 1975, 

at 10:00 a.m., go upon said premises and determine whether the I 

I 
I 
I 

I 
',AND CARTER I 
t-tEYs AT LAw I said wagon way and said bridge is in need of repairs and should 
ITY, YIRGIHIA 

'· .. 

I 
I 

I 
I. 

i 
! 



be repaired by the defendants. And after going upon said premises~ 

,. 

they may hear such evidence as either of the parties may desire 

to offer. The Board of Commissioners sha~l be duly sworn before 

executing the terms of this order; and they shall report their 

decision in writing, together with any evidence adduced before 

them, to be returned to, and filed in the Clerk 1 s Office of this 

Court. 

Until the coming in of such report, this cause is 

hereby continued. 

ENTER THIS ORDER, this the / .JfU.day of if v£ f 

1975. 

JUDGE 

WE ASK FOR THIS ORDER: 

Q/EN AND CARTER, p.q. 

Bk-f~-M~ 
GATE CITY, VIRGINIA 

, 

I SEEN AND OBJECTED TO: 

GREEAR, BOWEN, MULLmS & WINSTON 

BY ~(i.W~ 
' NORTON, VIRGINIA 

' 
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EXCEPTIONS TO 
COMMffiSIDNERSREPORT 

SOUTHERN RAILWAY COMPANY 
and 
VIRGIN'IA AND SOUTHVTESTERN 
RAILWAY COMPANY DEFENDANTS 

TO: THE HONORABLE SAM COLEMAN, JUDGE OF SAID COURT: 

The defendants hereby except to the findings of the Commissioners 

rendered in this cause on August 15, 1975 and for their grounds of 

exception state: 

I. 

The Commissioners had no statutory authority nor any jurisdiction 

to render a report in this cause. 

II. 

The findings of the Commissioners were not supported by the 

evidence or the law. 

III. 

The Commissioners did not restrict the duty of the Railroad to 

repair the bridge to that portion of the bridge on the railroad's right of 

way. 

IV. 

~ 

The Commissioners failed to .: .. scertai."t. what portion of the bridge 

was upon the railroads right of \vay. 



!! 
li 
!I 

i! ., 
li 
ll 
!I 
i! v ·I • 
li 
I! i: 
11 Under the evidence in this case, the Railroad does not bisect the 
.; 
p 
il Petitioners property and the requirements of Code Section 5 6-16 are not 
li 
:I 
.I 

n applicable. There is no duty on the defendant railroads to maintain or 

repair the wagon way or the bridge. 

VI. 

The wagon way and the bridge involved was not used for the purpose 

of going from one part of the Petitioners property to the other. 

VII. 

And other grounds to be assigned at bar. 

SOUTHERN RAIL\V_t\Y COivi?ANY 
and 
VIRGINIA AND SOUTHWESTERN 
RAILWAY COMPANY 
DEFENDANTS, 
By Counsel 



...,, JUDGES 

~ONG,JR. 
County Courtnouse 

Wise, Vlr•)lnfa 24293 

{703) 328-8653 

S. W. COLEMAN, IJI 
P. 0. Box 696 

Gate City, VIrginia 24251 

(703) 386-7322 

CIRCUIT COURTS OF 

County of Leo 

County of Scott 

County of Wls~t 

City or Norton 

THIRTIETH JUDICIAL CIRCUIT 

Julyl7, 1978 

Cecil D. Quillen, Esquire 
Attorne.y: at Law 

Robert T. Winston, Esquire 
Attorney at Law 

Gate City, Virginia 24251 Norton, Virginia 24273 

Gentlemen: 

Re: Perna Darnell et al 
VS 

Southern Railway Company et al 

The petitioners in this case filed a petition pursuant to 
Section 56-16 of the Code of Virginia, praying that the defendants 
be required to repair a bridge which they alleged is a part of a 
wagon way and roadway constructed by defendants across defendant's 
railroad lines. 

Defendants.demurred to the petition. Depositions were 
taken by plaintiffs and defendants. The Court on May 27, 1975, 
overruled the· demurrer. Thereafter the defendants filed ans\vers. 
On July 14, 1975, the Court after considering the evidence and 
argument of counsel, entered an order .t.eciting that the plaintiffs 
were entitled to the relief prayed for in their petition; that it was 
the-duty of the defendants to keep the wagon way in repair; that the 
bridge was a part of the wagon way; and that l he defendants had 
failed to repair the bridge after being given ten (10) days notice 
requesting them to do so.-

Three commissioners were appointed to go upon the land 
and to determine whether the wagon way and bridge were in need 
of repair. The commissioners after viewiog the premises and 

-.. 
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HI~·~·.,.. 
~;i£7.·¥:~- .. ..~.... Cecil l). Quillen, Esquire 
~~~~·:';_ Robert -r. Winston, Esquire 
~~ July 17, 1978 

Page 2 

(' 

hearing evidence, filed their report stating that the bridge \vas in 
need of repair. Defendants filed exceptions to the report ancl the 
exceptions are before the Court for consideration. 

The commissioners had to determine one question - \vhether 
the wagon way and bridge was in need· of repairs and should be 
repaired. It was their finding that the bridge was in need of repairs 
and should be repaired by defendantsr- The evidence adduced sup­
ports this finding. In fact there was .no evidence to the cnntrary. 

A 11 of the o~her exceptions relate to matters decided by the 
Court on July 14, 1975. The Court on that date decided that the 
plaintiffs were entitled to the relief prayed for and determined all 
the merits of the case with the exception of \vhether the bridge \Vas 
in need of repairs. I do not necessarily agree with that finding, 
but I am of opinion that it is not incumbent upon me to revie\v that 
decision, but I am limited at this time to ruling on the exceptions 
filed by defendants .. 

As stated the finding of the commissioners is supported by 
the evidence and the other exceptions relate to matters previously 
decided by the Court. For this reason, the exceptions will be 
overruled. 

Sincerely yours, 

~~~0\ 
Judge-

M.MLJr/sss 

-



OP~ER 

This cause came on this day to be heard upon all the 

former proceedings had in said cause and was argued by counsel. 

And whereas it previously appearing unto the Court that, 

pursuant to Section 56-16 of the Code of Virginia, that peti­

tioners were entitled to the relief prayed for in their 

petition with respect to the duty of the defendants to keep 

the wagon way or right of way in repair; and 

It previously further appearing unto the Court that the 

defendants have failed and refused for more than ten (10) days, 

after being requested to do so, to make repairs to the bridge, 

a part of said wagon way across the said defendants' railroad 

lines; and 

Whereas it further appearing unto the Court that three 

commissioners were appointed to go upon the land and to de­

termine whether the wagon way and bridge were in need of 

repair. The commissioners after viewing the premises and 

hearing the evidence, filed their report stating that the 

bridge was in need of repair. Defendants filed exceptions to 

the report and the exceptions are before the Court for con­

sideration. 

UPON CONSIDERATION, it is the opinion of the Court as 

set forth in its letter to counsel dated July 17, 1978, which 

is hereby made a part of the record, that the exceptions to 

the commissioners' report should be overruled, there being no 

evidence contrary to the findings of the commissioners that 

the aforesaid bridge is in need of repair. 

It is therefore ORDERED that such exceptions be over-

ruled and that the defendant repair such bridge as required 

by law. 



Southern's Assignments of Error in its Petition 

for Appeal are as follows: 

ASSIGNHENTS OF ERROR 

1. The Court erred in overruling the defendantsr 

demurrer. 

2. There was an error in finding that there was·a duty 

under Code §56-16 to maintain a wagbnway across the railroad 

for parties who owned land on only one side of the railroad. 

3. There \vas error in appointing commissioners for the 

purpose of deciding whether the bridge needed repairs and 

who should make the repairs. 

4. The Court erred in entering the Order granting the 

Petitioners' relief and appointing Commissioners without 

hearing additional evidence and in not restricting the 

railroads' duty to that portion of the bridge located on the 

railroads' right-of-way. 

5. The Court erred in failing to sustain the exceptions 

to the Commissioners' Report, and in failing to exercise its 

judgment over previous proceedings. 



12 HUGH L. BOY 

13 one or the Petitioners, after having first been duly sworn, 

14 deposes and says as follows: 

15 DIRECT EXAMINATION 

16 BY MR. QUILLEN: 

17 Q. You are Mr. Hugh L. Boy, Jr., I believe? 

18 A. Yes, sir. 

19 Q. Mr. Boy, do you and Mrs. Nadge Boy own 

20 lands South of the right of way of the Southern Railway and 

21 the Virginia and Southwestern Railway Company? 

22 

23 

24 

25 

A. Yes, s 1r. 

Q. ~fuere is your property located with re­

ference to the Town of Gate City? 

EDNA M. DAVIDSON 
DICTAPHONE "EPORTER 

CAT&: CITY, VIROINIA z .. ,4.Z.:II 

3? 



Hugh L. Boy - Direct 23 

.. -·-----·-·--···-_:.;::--..-.-

1 

2 

3 

4 

5 

6. 

.7 

8 

9 

10 

A. Approximately 2 1/2 miles West of Gate Cit • 

In other words it lays right across rrom the little we1gh1n 

station where they used to weigh trucks. 

Q. ~here the highway trucks are weighed or 

used to ba wai.ghad? 

A. Yes, sir. 

Q. vlhere is it with ret'erence to Reed's Store 

A. \-Tell·, it is the first crossing the other 

side of Reed's Grocery Store. 

Q. Now in getting to your property, how do yo 

n and your family get to your property from the highway? 

12 A. Well, there is a crossing there that we 

13 cross over and onto the bridge after l-Te leave the railroad 

l.f going right off of the railroad right onto the bridge there 

IS and on over to the house. 

16 Q. Now, Mr. Boy, state if you still own any 

~ land which is North of the right of way or the Southern 

18 Railway and Virginia and Southwestern Railway Company? 

19 

20 

21 

22 

23 

24 

25 

A. No, sir, I don't own any South of there no • 

Q. The question was North? 

A. I mean North. Yes, that's right. 

Q. ~~at I am getting at is there any land the e 

between the Old 23 right of way and the Railroad right or w y? 

A. Yes, sir. There is a strip there that whe 

EDNA M, DAVIDSON 
DICTAP'HOHI£ ftiEPORTER 

GATit CITY, VIRGINIA IA~I 

~I 



Hugh L. Boy - Direct 24 

··-·-----···-··------;T-------------------------------.J.._-

1 

2 

3 

s 

7 

8 

9 

10 

11 

12 

the highway come through there and there was a strip there 

that belonged to the rarm. That was befo~e I bought 1t. 

There was a strip there that belonged to the farm and I used 

to own it and then I sold it out. I bought South then when 

I bought the farm. 

Q. Did you all measure this strip that you 

are talking about there? 

A. Yes, sir, I measured a strip there. We 

measured it this morning. 

Q. At the time it was part of a farm, what 

is the width of that strip? 

A. You see when the new highway come up throt,;gh 

13 there, the old hight>~ay when it 'tvas wtdened out, it 1s still 

14 there along the same roadbed only it is widened out. And 

15 so now they leave down there at my line, Where my line 

16 comes across through there. that is on the East side of my 

17 property there, we made a measurement there this morning 

18 and 6 1/2 feet is between the.highway and the railroad and 

19 it tapers 1n, in other words it comes in up there at my 

20 crossing, it come down to 3 inches. 

21 

22 

23 

24 

25 

Q. And running from 6 feet down to 3 inches? 

A. Yes, sir. 

Q. Now with respect to the bridge, I believe 

you have a bridge there across the creek? 

A. Yes, sir. 

EDNA M, DAVIDSON 
DICTAPHONE NEPORTER 

GAT£ Cl'l'Yo VIRGINIA 2.4251 



Hugh L. Boy - Direct 25 

... ··--·-·--·-----:-r---------------------------------~--

1 

2 

3 

4 

5 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Q. :_•,'hat portion or that bridge is on the 

railroad right or way if you know? 

A. There is 12 foot of th9 bridge on the rail~ 

road according to their fence that they have. 

Q. 1~ow I ''~ant to ask you if you know how much 

right of way the railroad has at that point? 

A. Yes, sir, it has 50 foot. 

Q. I have a copy or a deed which was made 

back in 1881 from Elbert w. Quillen, and his wife, Sarah E. 

Quillen, and the Bristol Coal and Iron Narrow Gauge Railroa~ 

Company, Which sets out the right of way that is conveyed 

to this company? That is the same right or way we are talking 

about here of the railroad? Is that correct? 

A. That is correct. 

Q. And that ~alls for 50 feet? Is that 

16 correct? 

17 A. Yes, sir •. 

18 Q. And that deed is recorded in ·the Clerk's 

19 Office of this C~unty in Deed Book No. 23, at page 191? 

20 

21 

22 

23 

24 

25 

A. Yes, sir. 

lffi. QUILLEN: \ve desire to introduce 

a copy of this deed marked EL~ib1t No. 1 

to Hugh L. Boy. 

(Dead was marked Exhibit No. 1, Hugh L. Bo~, 
ror tdentir1cation, and filed herewith.) 

_ ___!.!:...._ ______________ --·-------------··--·---------::-----:----:-

Sto 
I• 

£DNA M. DAVIDSON 
DICTAPHONE REPORTER 

GAT&; CITY. VIRGINIA ~2.51 



Hugh L. Boy - Direct 26 

I . ··-------------------.!!,-----------------------------------!....-

1 

2 

3 

5 

6. 

1 

8 

9 

10 

u 

12 

13 

Q,. No;·;, t~r. Boy, at anytire.e ~en you had this 

land, with reference now to the l'Torth side or the railroad 

tracks, did you ever convey a right of way to anyone or not. 

A. Yes, sir. I sold a right or way across 

property there to ifr. Roy Lynch and his wire, Mary Ruth. 

Q. I have_ here a deed dated February 12th., 

1951, from H. L. Boy, Jr. and Madge Boy to Roy Lynch and 

Mary Ruth Lynch, which is recorded in the Clerk's Office of 

Scott County~ Virginia, in Deed Book 150, at page 438. I 

will ask you to look at that daed and state if that is the 

original deed that conveys that right of way? 

A. Yes, sir. 

Q. I notice this calls for a right of way 

14 running from the right or way or State Highway No. 23 and 

15 No. 58 to the right of way of the Southern Railway Company, 

16 said right of way located 25 feet East of the edge or a 4 f ot 

17 tile, and being 15 feet in width, and so forth. Now said 

18 right of way 8 1/2 feet in length from the East side and 

19 8 feat on the West side, and crossing over all or the land 

20 belonging to the said H. L. Boy, Jr, between the highway an 

21 the said railroad? That was over the strip of land as I 

22 

23 

24 

25 

I 

I 
.i 

understand it that was North or the railroad right of way 

at that time? Is that correct? 

A. That's right. 

EDNA W. DAVIDSON 
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1 
Q. And cet 1 • .reen 23 and 58 and the rail~oad right 

2 or way? 

3 

4 

5 

7 

8 

10 

u 

12 

A. Yes, sir. 

· MR. QUILLEN: t·!e desire to introduce 

thts deed .qs 3xhibi t No. 2, Hug.."1. L. Boy, with 

the right to withdraw it and return it to Mr. 

Lynch. 

MR. WINSTON: That is all right. 

MR. QUILLEN: tva will supply a copy for 

the record. 

MR. QUILLEN: I believe you may ask Mr. Boy. 

13 CROSS EXAMINATION 

14 BY MR. WINSTON: 

15 Q. Mr. Boy, as I understand it the railroad rig t 

16 of way there 1n front of your property is 50 feet wide? 

17 A. Yes, sir. According to their fence. 

18 Q. Now, Mr. Boy, you are talking about this lit le 

19 strip of land 6 1/2 feet wide at one corner and tapering 

20 

21 

22 

23 

24 

25 

down to 3 inches. Is that the sa~e strip of land that you 

purchased i.n June 1q46, from L. K. Spivey and Claude Sp1ve ? 

land? 

A. That's right. 

Q. And that is sort of a triangular strip of 

A. That's right. There is a triangle in there. 

EDNA ... DAVIDSON 
DICTA .. HONE REPORTER 
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···-·--·-----···· ··-·----::r---------·------------------------..;......-

1 

2 

Q. Well, was there a store building on that strip? 

A. Yes, str. I used to operate a store butldine 

3 on that strip. · 

5 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Is the store still there? 

A. Tbay mada it into ~ dw~lling now. I sold out 

to Reed. 

Q. Have you sold that strip? 

A. Yes, sir, I sold that strip. 

Q. The whole strip? 

A. I sold the whole strip, yes. 

Q. 1'l'hen did you sell it? 

A. Let's see, I believe 1. t was in 1949. It was 

'49 or '50, but I believe it was '49. 
Q. ~Jhen you sold the strip did you retain any 

land on the North side or the railraod? 

A. I bought the rest or the farm. 

Q. Let me see if I have got it correct. You 

bought t'h.is triangular strip from L. K. Spivey and his 

in 1946 and that ·Has on the Nor•th side of the railroad? 

A. That's right .. That w~s a part of the far.n 

that I now o•·m. 

Q. And you sold the same strip you bought in 

194.6 to Nr. Reed? And you sold that in 19~9? 

A, In r~g I believe tt was. 

EDNA M. DAVIDSON 
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-·····-··----·----.:.::---------------------·-----------~-

1 Q. A. nd ~·::1 o d t d 70 u s e 1 1 t t to? 

2 

3 Q. And then you didn't buy the other tract, that 

4 is the tract Sout~1. of the railroad until 1951? Is that 

s corract? 

A. It was '51 or 152. I don't recall. 

7 Q. And t·then you bought the tract South or the rai~-

8 road you had already sold that strip that you got from Mr. 

9 Spivey in 1946 to Mr. Reed. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

. 24 

A. Yes, sir. In '49. 
Q. Do you remember when they moved the road, Old 

U. S. 23, in the early thirtys? 

A. :r-ro, sir, I ~·ras youncs then. I remember working 

on it. T:!e us sd to trave 1 up and down through there with a 

team on the old highway but I ·was a very small boy. 

Q. Do you know whether or not since the early 

thirtya if th~y have done any more widening of U. S. 23, 

Old U. S. 23? 

A. Well, no, sir, not to my knowledge they haven•~. 

Q. Now, sir, this little strip you are talking 

about 6 1/2 feet tapering down to 3 inchss, do you use that 

for anything? 

A. No, sir. I sold that you see. And now, well, 

25 there are two dwellin~ houses on that st·r•ip through there 

_...g_ _____________ E_D.-NA-.. -.-D-AY_I_D_SO-H---------------··-·-~--y-.....-1-
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1 

2 

3 

4 

s 

6. 

.7 

8 

9 

10 

u 

12 

13-

1 .. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

and they have garden 1n between the highway and railroad. 

This man has a garden there now. 

Q. I Sl3e. No\-r, Mr. Boy, this road and this brid a 

that we are talking about you use that to get from your 

home ~nd your ?laca South of the ~at~ro~d to the public 

road, don't you? 

A. Yes. sir. 

Q. And that is the reason yor1 usa it? 

A. That is the only way I have of getting out. 

Q. How much or that ~ridge is on your property, 

if you know, sir? 

A. There is 12 foot on the. railroad and 14 foot 

on me. 

MR. WI~ffiTON: That is all. 

Al-."D FURTHER THIS DEPONENT SAYETH NOT 

SIGNATURE \a:AIVED 

ROY LYNCH, SR. 

a witness tn behalf or Pet1tione~s, arter r1rst being duly 

sworn, deposes and says as follo~~: 

DIRECT EXA~INATION 

BY MR. QUILLEN: 

Q. State your name. plesse? 

A Roy Lynch, Sr. 

-----------------------
EDNA M. DAVIDSON 
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I 

li ---- ····---""••• ·--7;--·------·------------------
f 

1 

2 

3 

i 
I Q. And where do you live. ~r. Lynch? 

A. Approximately 2 1/2 miles Hast of' G"lte City. 

Q. ~hera do you live with reference to Where Mr. 

4 Hugh L. Boy lives? 

5 A. Oh, I would say within 400 reat of him. It 

6. is almost straight across the road. 

1 Q. Is your property on the South side or the 

I railroad right or way? 

9 A. My brother, my sister, and I, we have 20 acres 

10 of land that lays ovar in there. . 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Novr I want to ask you if :vou were up at Mr. 

Boy's and made some measurements there of a strip or land 

between 

1/2 down 

\vay and 

\..ray over 

way and 

the railroad right or way and t~1.e highway? 

A. Yes, str, I did. 

Q. Just tell the Court what you found there? 

A. "t:.re found down at his line \ore found 6 feet an 

there and 3 inches up at the road crossing. 

Q. And that is nol-I between the railroad right o 

the highway? 

A. The State right or way, yes. 

Q. Now back in 1951 did you acquire a right or 
the strip or land between the highway right of 

the railroad right or way? 

A. Yes, sir, I did. 

EDNA M. DAVIDSON 
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Roy Lynch - Direct 32 

,, 
-··-----------.:;-------------------___,..-------

1 Q. There has been introduced, Mr. Lynch, a deed 

2 dated February 12, 1951, from H. L. Boy, Jr and Madge Boy, 

3 to Roy Lynch and Mary Ruth Lynch? 

A. Yes, s it•. 

5 Q. No1-1 look at that and st~ta t~ that is the daa 

6. to the right or way you are talking abo;lt? 

1 A. Yes, si~, I know it is. 

8 Q. I believe it says there it is 8 1/2 feet in 

9 length on the East side and 8 feat on the Hest side cross! g 

10 over all the land belonging to the said H. L. Boy between 

ll the highway and the said railroad? 

12 A. Yes, sir. That ' s right • 

13 .. 
t1R. QUILLEN: I believe you may ask Mr. Lynch. 

14 

15 
CROSS EXAMINATION 

16 BY N.H. 1-tJ:NSTON: 

17 Q. Mr. Lynch, this right of way you have got is 

18 that over" tte ~~·"le land that J"Ir. Boy later sold to Mr. Ree ? 

19 A. That's right. The right of' l-tay goes across 

20 Hr. Boy into the land t.;here my brother and s1ste!' own and 

21 "'here my mother and .father lef't over there now. So actual 1 

22 there a~e t~o dwellings over tn there. 

23 Q. This strip you say you helped measure, 6 feet 

24 in width at one point and tapez•ing dot-;n to 3 inches, is 

25 that strip the same ·tract of land that i'ir. Boy sold to 

--------~--------------------------·--·-· . ---=---=---
,~. 
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Roy Lynch - Cross 33 

Hr. Reed? 

A. It is the same strip .. 

Q. Same strip? 

A. Yas, S -t.,., ...... 
Ma. WINS~JN: I believe that is all. 

REDIRECT EXAMINATION 

~__.:_QUILLEN: 

Q. How do your mother and father get over to the r 

property? 

A. The land that they own is orr of the rarm tha 

Mr. Boy owns no1o~. i.rf..'1.en Mr. Smith o~med it, h.e sold it to 

Spivey, L. K. Spivey, and then Mr. Sptve1 sold my brother 

approximately 20 a.cres or land. My father and mother boug t 

it off of my brother over in there. So the right or way 

that we have crosses over ~lr. Bo7'a land ~oing in there ov r 

the same bridga, or crossing if you want to call it that. 

Q. The same c~ossing? 

A. Yes, sir. 

Q. Is that the only way they have or getting in? 

A. That is the only way in and that deed that 

you sae there, I bought that right of way in order to run 

a water line, come out of thare with wete~ out or that 

~ountain and so I could put a r·')ad across there to cross 

over into this other h0ttom in there ~~ere you couldn't ge 

EDNA M. DAVIDSON 
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CATE CITY. VIRGINIA 24~1 



Roy Lynch - Redirect 34 

·-· ------------:";-----------------------------------:--

1 in any other way. 

2 MR. QUILLEN! I believe that ts all I 1-~ant to ask 

3 Mr. Lynch. 
AND FURTHER THIS DEP01"'ENT SAYETH ~OT 

4. 
SIGNAT~~~E ~~AI\n~~D 

5 

6. HUGH L. BOY 

1 recalled for further Direct Examination. deposes and says 

8 as follows: 

9 FURT.dER DIRECT EXA~IINATION 

10 BY M.i.1. QUILLEN: 

n 

12 

13 

l.f 

1S 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

II 

Q. l4r. Boy, in your chain of title which has bee~ 

introduced heretofore with the papers, I believe at one ti~e 

Nr. Robert Smith owned the land that you now own South of 

the railroadt and also the land that is North of the railrpad 

right of way and between the railroad right of way and the 

highway? Is that correct? 

A. Yes, sir. 

Q. And then he sold both the land on the South 

side and the land on the North side to !'!r. L. K. Spivey? 

A. Yes, si~. 

Q. And then you bought first the land North of t~e 

railroad r1ght of way and between that right or way and th~ 

hightrray? 

A. That's right. 

-----------------~--::E"""' -:---
EDNA M. DAVIDSON 

DICTo\~HONE REPORTER 



Hugh L. Boy - Further Direct 
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.. -·--- --·-------'-L---·-----------------------

1 Q. And then later on you bou~ht the other tract? 

2 A. That 1 s right. 

3 Q. In other \-Tords as I understand it both Mr. Smith 

4 and r1r. Spivey ~"ere ownars or all of that property on both 

5 sides or the railroad right of way? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. That's right. 

Q. Now have you measured the distance from the 

center of the track to the fence which fences the railroad 

right of way? 

A. .Yes, sir. 

Q. And What is that distance? 

A. I believe it was 2u root and 9 inches. I mean 

they must have set back approximately 3 inches. 

Q. In other words ~ractically 255 feet? 

A. Yes, air, it was practically 25 feet. 

Q. And that is the right or way now South or the 

railroad? Is that right? 

A. That's right. Thera is no fence on the North 

side, just on the South side. 

HR. QUILLEtJ: All ri.ght, sir. 

FUHTH~R CROSS EXA!ijiNA:I'IOU 

BY HR. HI!·iS'ION: 

Q. Su~ning tt up, Mr. Boy, I understand you bough 

t~c:.a tree t Nort·:t ot"' ths ._r.aallroad right of it-:ay in '4.6, and 

EDNA 114. DAVIDSON 
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I .. -· -···-------·---.!!-----------------------------·-----~-
1 

1 

2 

3 

I 

II 
then you sold it before you bought the tract South of the 

railroad? 

A. That's rirht. My brother-in-law owns a tract, 

4 well, it belongs to the same farm. And I bought the triang~e 

5 in there betHeen tl:.e hig··hiray and the railr'oad and when I 

6 sold it I bought the other, the mountain side. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

HR. WINSTON: All right. 

FURTh~2 REUIRECT E~~INATION 

BY MR. QUILLEN: 

Q. I"ir. Boy, ho~1 long have you been using that 

grada crossing? 

A. Well, ever since I have owned the property tha~ 

is the only way I have getting in and out. 

Q. In other words and to get to that crossing if 

16 thare is any land left there between the highway right' or 
17 way and the railroad right or way, you have been using that 

18 to get to the grade crossing and to the bridge upon your 

~ property? Is that rigt!? 

20 A. Yes , s i r . 

21 Q. And I beiiava that ts something like 21 or 22 

22 

23 

24 

25 

years ago you say that you started using it? 

A. Yes, sira. 

Q. And you have used it contin~ously ever since? 

A. Y\3s, sir. 

EDNA N. DAVIDSON 
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1 

2 

3 

4 

5 

6. 

.1 

8 

9 

10 

I ROBERT PETERS 

a witness in behalf defendants, art~~ rirst being duly swor , 

I deposes and says as follows: 

I 
! 

1: 

DIRECT EXAMINATION 

BY ~·ffi. ~·ii£TSTO~J: 

Q. Please state your name and position to the 

Court? 

A. Robert Peters, and I am Claim Agent for Southe n 

Railway Company. 

Q. Mr. Pete?s, I believe that at my request you 

11 have gotten a copy or a railroad map, .dated December 31, 

12 1927, which apparently covers the area of the Darnell and 

13 Boyd Property? Is that correct? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. That's right. I have. 

Q. Now fram your knowledge or the area you have 

located on the map the approximate location of the Darnell 

Property and the Boyd Property? 

A. Yes, I have. 

Q. I hand you a Xerox excerpt and ask you if tha 

is a Xerox or a portion of this map? 

A. Yes, it is. 

Q. Does it show where the Darnell Property and 

I the Boy Property are? 

A. Yes, approximately. 

EDNA M. DAVIDSON 
DICTAPHONE REPORTER 



Robe~t Peters - Direct 1 

I 
-·-----------...!!'~---------------------------

'1 

I 
i 
I 

1 Q. I believe you have written on there "Darnell" 
! 

li 
2 

3 

and "Boy", haven't you? 

A. Yes. 

4 Q. Now from this railroad man does it indicate 
Jo 

5 the ~·r!.d th of the right of way? 

6. 

.1 

8 

9 

10 

n 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 
.I 

MR. QUILLEN: Is it on my copy? Wnere 

1a it? 

MR. WINSTON: I think so. Letts do this 

I have one copy or the big map. 

Q. First, let me ask you this,· on this copy of 

this bigger map I believe you have written in red the "Boy' 

and "Darnell,n haven't you? 

A. Yes, that is correct. 

Q. And where was this map kept? 

A. This particular one came out of the engineer! g 

office in Atlanta. 

MR. ~~NSTON: We offer the Big Map as 

Defendant's Exhibit No. 1. 

(Big Map was marked Defendant's EXhibit No. 1 
for identification, and filed herewith.) 

Q. I made excerpts, but this is the big map? 

A. Yes, it is. 

Q. ~hat does it indicate is the width or the rig t 

or way in the area of the Boy Property? 

A. A total or 50 feet, measuring 25 feet from th1 

- 5'.3 
EDNA M. DAVIDSON 

DICTAPHONE ftEPORTER 
GAT&: CITY, VIRGINIA 242:51 



i 
•I 

Robert Peters - Direct .8 

li -- ··-·····---·-----·---~----------------------------------~-
11 

1 

2 

i 

I 
I 
i 
I 

center of the track. 

Q. And coming down near t~e Darnell Property What 

3 does it indicate the width of the right of way is? 

4 A. It is the same, 25 foot from the center all th 

s ~-ray through there. 

Q. Now on this 1927 map does it have the location 

.7 or Old 23 that you can see? 

8 A. Yes. It does. 

9 Q. And does it also have a crossing across the 

10 railroad in the apparent location of the Darnells? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Yes, it does. 

MR. WINSTON: I want to state to the Cour 

that yesterday I obtained some highway maps 

from the District Office in Bristol, that is 

Xerox or photo copies and I had Mr. Peters to 

look at them this morning and give us the 

or· what correlation he can do on them. 

Q. Mr. Peters, I believe this morning I have sho 

you some highway maps? 

A. Yes, that is correct. 

Q. And asked you to check them against the 

maps to see if you could identify the highway map as 

the particular areas? Is that correct? 

A. Yes. 

it 

g 

------4--' ------------···--···---~-·.s__(t-

II 
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Robert Peters - Direct 9 
I I 

II . -. --- -·. ···-· ... ·----.:.:.---,, 
! 
I 

1 ! Q. I first show you a highway ~ap identified as 

2 Route 58, Project L7-3 A, Sheet 5 of full Sheet 10, Right 

3 or Way Y 71334, and I will ask you to look at that and if 

4 you can determine about _where the Boy Property is, that is 

s from your co~ralation of that with tha railroad map? 

A. I can determine in the approximate vicinity 

1 because that crossing is not shown specifically on this map 

8 Q. How did you determine, I mean how were you abl 

9. to determine wtare it is? 

10 

u 

12 

13 

A. Correlating from the J. M. and J. B. Snodgrass 

property Which is across from, the original property was 

across from the property Which Mr. Boy owns. 

Q. Would you take a pencil then from your study 

14 of the two maps and circle where from your study the Boy 

~ Property appears to be on the highway map. 
16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. It is somewhere in this vicinity here. 

Q. Put a "B 11 there for Boy? 

A. (Witness places marking on map as requested.) 

MR. WINSTON: \~le will orrer this highway 

map as Derendant's Exhibit No. 2. 

(Highway Map was marked Defendant's EXhibit 
No. 2 for identification, and filed herewith.) 

Q. Now have you also been able to look at these 

highway maps that I showed you this morning and located 

approximately where the Darnell Property is? 

EDNA M. DAVIDSON 
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1 

2 

3 

4 

5 

6. 

7 

8 

9. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. The t-i. N. Darnell Property is labeled on thes 

maps. 

Q. Does it shot-1 Old Route 23 and 58? 

A. Yes, it does. 

Q. And does it apparently sho"' .. T where the na....., 

route is? 

A. Yes. 

Q. Now I will identify these as State Route 58, 

Project 478 A, Sheet No. 6, Revised 1-8-34, and State 

Route ·58, Project 478 , Sheet No. 7, Revised 1-8-34, and 

ask you if these two sheets show the Darnell Property? 

A. Yes, it lists the property ~r W. N. Darnell. 

Q. I realize you are not a highway map man but 

from your looking at it does it appear that the new Routa 

58 coincides with the railroad map? 

A. ?es, it does. 

(Sheets 6 & 7 of highway map ware marked Def­
endant's EXhibits Nos. 3 and 4 respectively, 
for identification, and filed herewith.) 

i,!R. \iiNSTON: I believe that is all. 

CROSS EXM-IINATIO:N' 

BY l-'IR. QUILLE~I: 

Q. Now, Mr. Peters. have you been on the propert 

up there and actually seen this situation on the ground? 

A. Yes , I have. 

EDNA M. DAVIDSON 
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1 
I 

! 

I! 
I 

1 

2 

Q .• Dtd you make a mess 'J "?ement f~om the center 

lin a or the railroad tracks South to the fence? 
i 

3 A. No, I did not. 

Q.· You don't know what that distance is then? 

5 A. No. 

Q. The railroad right or way is fenced along 

7 there, isn't it, th-rough the Darnell Property? 

8 A. There is an old renee that runs through there 

9 I do not know What its corr9lation with the right of way 

10 would be. Assuming there was a 25 foot right of way the 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

fence would have to be built down in the edge of the creek 

Q. And you didn't consider it necessary then to 

measure that distance? 

A. No, I did not make any measurement from the 

renee to the track. 

Q. Do you knolv the length of' that bridge? 

A. No, I have not measured the entire length of 

the bridge. 

Q. Assuming that bridge is 25 feet, then practic 11: 

all of that bridge would be on the railroad right of way, 

wouldn't it? 

A. No, sir. Less than halr of it would be on 

the 25 root portion of the railroad. 

r-rR. QUILLEN: All right. Tha.t 's all. 

,_...:,:._ _______________ , __ _ $'/ ----- --· __ __.;;.___ __ 
II 
~I 
I• ,. 
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i~OBERT PETERS 

a witnc~s recalled on behalf of the defendants, after firs· 

being duly sworn, deposes and says as follows: 

DIRECT EXAMINATION 

BY 1-'!R. ~·liNSTON: 

Q. Mr. Peta~n, I believe you previously gave 

evidence in this case? 

A . Y 0 s , s "!. ~-"' • 

Q. No·.-r 3t L:"'e time of' the last hearinr: HO had 

and you made some ~nen!;t.l.'0:1lants and made a 3~\etch? 

EDNA ""· DAVIDSON 
DICTAP'HONE .. £PORTER 

QATir CITY. VI,.CINIA 2""2.51 
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Hobort Poters - Dtroct 
{Roc aJ 1 ed) 

A. Yos. I dtd. 

19 

Q. No-r,r I hand you a sket~h and ask you if you 

mado that sketch and tr there is on ·there cortRin mensuram nts 

you made? 

A. Yes, I-did. 

Q. NoH lool-: in::; at the s ke t.ch I be lleve you have 

No r t h i n tho r i 3h t ·nand c orne r? 

A. Yes. 

Q. And looking on the sketch you show co~tng 

f:t"om the Darnell PropaPty crossing the cr•aek onto tho rail 

road and on to Hlg~wny 23? 

A. That is co~rect. 

Q. N01-1 d i.d yo~ rnn.ke measuremonts fPo!n t.he cente 

or the track to the cantor or the highway? 

/L Yes , s 1 ~--. 

Q. \~.rnat Has the distance bet,veen the canter of 

the track and the center of the highway? 

A. From the cente~ ltne of the railroad to the 

\-lhite line or the ~li;:,h',.;;ly is 6l, root e.nd 10 inches~ 

Q. HOl•l the rae has been ev-idence here that the 

Assuming a 2~ ro~t ri ~ht or way fro~ the center or the rat ~ 

road, how does t~at rt~~re tol8l dtst3nce? 

approxtmately 2 ln0h~s. 

-----·---·-------~!---- ·------ - --·-·-- .. ______..;:5:.....-_s_1---:---
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Hobe1,L Pe Lar-s - i)iroc t 
(Recalled) 20 

~. Now di~ you 3lso mo~3uro r~om the center 

or the railroad to ~lera tho bridg~ hegins? 

A. Yes, nt~. 

Q.. And ~.:h~t is thst distnnce? 

A. To the ve~y edge or the first timber? 

Q. Yes, sL:r'? 

A. That is 11 reet and 5 inches. 

Q .• ;,rnat i.!:l t.ho distance f"l''O~ t'he cente~ or the 

railroad track to the ~ence line that has been tcsttrted t ? 

A. At the r~~sent tt~e it measures lL reet. 

Q. ~\'hat aboat to the telephone line? 

A. From the center line of the railroad to the 

North edge of the telephone pole measures 13 root ~nd 6 in he· 

Q. Now what i2 the renee built on? 

A. Tho renee is built very close to the top 

edJs o.r the fill on vhich the railroad bed is situntod. 

Q. ~bat is the di~tance from the center or the 

track to the creek bed? 
I . 

.·,t./ 
A. The c~~at is ktndly uneven down through ther 

but ta~ing an avarA~e ~easure~ent at four or five d1ffaran 

1 . t . p .ru~ns 1 , 13 "''"r.,., ..... -·i ... , '"\1·1 ...,2 r.ot:t~ ... .... 1"':"'·, t~·to "".1'> .. ,+-r., ... li nQ of ~ '!·' .... \..I ... ·- t : •• k,• •• &:.. • • ~~ (. .... .. • .L. '..J ••• ~- ':,1:. t '·' '"'' a. - .... 

that the creek r·Jns ··i·:·:lt :.lp s~?.tnst. the ,....ailro9.d Cill 

EON.I. "'· OAVIO!SON 
DICT.O.,.HO~r ,.r,.ORI'F'R 
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Robart Potocs - Jiroct 
(Recalled) 

21 

Q.. If t 11e r~nce had been pllt 2~ feot fP~:n tho 

center or the track, ~1cre qpproxtmntely would it have run 

fill? 

A. Yes. Va~y close to the ed~e of it. The 

railroad through that enti.~e area is built on a fill. It 

has been built up~ 

Q.. Uot.-r if 8.s the Petitioners maintain the right 

of W8.Y is only 25 reet '.·:ide, that is 12 1/2 feet .Lrom the 

center or the track, on their pre~ises how much of tho br1 g6 

would be on the railroad right of way? 

A. One root and 1 inch, or 13 inches. 

Q. Of cour3e ansumlng tt is 50 reet wide, 25 re t 

on ·each side, then it would be mora, wouldn't it? 

A. It would he approximatoly the center of the 

creek. 

:•!R. ··!INS TON: You may n.sk him. 

BY HR. QUILLEN: 

'(,. i<::r.;, ; .• ;· ... ·etcr::;, L bolieve JOU s~1o;.' on thin 

sketch from the ct·nto::· ·:)C Jiighl·:ny 23 to the ctlnter of the 

railr-oad track oq Cer-il, flnd 10 i.n(!ho.s? In th(\t corr-ect? 

A. Yes , s .i. r'. 

, _ __! ________________________ _ 
-------· _______________________ ltJJ_ 

I[OHII "-'· DAVIDSON 
DICTAPHONE RI!:PORTER 
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~obart ?atars - Cross 
(Recalled) 

22 

Q. Now with reference to the qreg Rout~ or the 

. . i1 ~ . ' t 
t~e ra _roaa r1gn or· ':<.-;y and the righC ·) ~, ".-lay :> t' the high 

.... ~g_y, is there not? ·Jn the North side I ;n1 speaking of? 

from the center line. 

Q. In other words you are stGting that if the 

ri~ht of way i.s :':'le9.S'l,Ad 2c; feet f'rorr. the center o!' the 

~outhern ~ailway the~e ts no land lert t~ere? 

A. That is ~t~ht. 

Q. I believe you said there was an overlap or 

ho,., much? 

A. And that could be in t·ne t-rid th 

of' the l-Ihi ta line 'Jn t~.1.e high~..;ay or the ".·ray it is laid out. 

rrhe right of "'.•rays shoulJ meet. 

Q. · No~ .. r die~ 70U locate the exa,:!t right or way o_ 

Hi~hway 23 there ~~·hen. you were making t~l.ose measurements? 

A. I meAs:..t~:'ed from the cente:" or the t-1ht te st1~ e 

in t~a f.'aet. 

·~. I~ ot-..--..·~~ · . .-!o~ds :rou~ thoug~J.t ts that the rtg 

0~ wav ts ~0 reet ~n ~~t~e~ s~~e or the center ltna or th 

lnf~~~att~n I used ~n Jste~~i~tn~ that . 

.! ____ _ 
II 

I 

I 

I:DHA M. DAVIDSON 
DICTAPHOHE fiEPORTEA 
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R3bert Petero - Cross 
{Recalled) 

of land on the No":"!:.!1 ~ t·ie or t'l1.e r-ailroad? 

2) 

A . · ... ~ e -~ s , j - i_ - · · · 12 1. I 2 --: o o t fro '11 the c e n ~ e ~ that 

Q. Ths~e iJ ~ ditch line on t~e North side of 

the railroad? 

A. That i~ ~~~rect. And that ts a drainage 

ditch that has water ~~n~ing in it at the present time. 

Q. I believ~ you stated if you projected 25 too 

from the center line o: t~a railroad you ~ould go how many 

re. at on the brid~e? ... 
A. It is Gpr ~.,o:-:irnatoly the center of t':le creek. 

I don't have that evect neqsurement shown on here. 

~e ~nter this sketc~ as Dafenda ts' 

{ ~-. ~·:G :.,.~ ~ -:...~ ::"t9.rka ~ ;) ere ~d a~ ts I Ex.:.'-1.1. bit 110. 7 
':'\ ..... ~ :" ~ , -, ! :, r.l 'T" ,:I 't-l .; ~ ·... ) 

• (, .J> • • ,_ - • • ... ..,. .. ........ - - • " • 

EDI'fA M. DAVIDSON 
DICTA,.HOME ft£ptOATE .. 

GATIE CITY, YlftQINIA 2.&2-SI 



I 
I 

13 

li 
• 0 ·- •• ---··-------~~ 

II 

----------

I 
I 

I 
i 

i 1 RICHAP.D HATKINS 
I 

2 a witness called in behslr Defen~a~ts. ~rter first being 

3 duly sworn, deposes and says as follows: 

4 l:>IREGT EXA:·1INATION 

s BY HR. 1~I:NSTON: 

.6. 

7 

8 

9 

10 

Q. State you~ name, Sir? 

A. Richard Watkins. 

. Q. \ihat is your position with the Southern Railr ad? 

A. Division Engineer of the Appalachian Division. 

Q. And as Division Engineer are you familiar wit 

11 the right of way or the Southern Ra1llo~ay through Scott Cou 

12 Virginia? 

13 

14 

15 
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17 
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19 

20 

21 

22 

23 

24 

25. 

I 
.I 

A. Yes, sir. 

Q. There has been introduced these maps here, 

dated 1927. called "P.ight of' 'lay and Track 1-iap, Virginia 

and Southt-~astern Ral.lHay Cornp9.ny, operated by the Southern 

Railway Company. u I b.elieve yo1..1 have looked at that map 

this morning, is that correct, Sir? 

A~ Yes, si~. I have. 

Q. Now on this particular map, if you would come 

around here, Sir, thera is nota.tions here in red "Darnell" 

and 11Es.ckney 11 and there is a notation "Boy." I will ask 

you according to this map ;.1hat is the width of the right o 

way of Southern Railway, first in the area or the Darnell 

't,tl -------------------·------"------:--
EDNA M. DAVIDSON 

DICTAPHONE AEPORTEN 
GATii C:ITT, VIRGINIA 24:l.SI 



Richard Watkins - Direct 14 

·-··-····---·--·-·-·--..._..:.;::---

1 property, according to the map? 

2 A. According to our ri.gh t of ~.Jay map, ~·:hlch woul 

3 be 1 over 9 evaluation map, we ~rould ha·ve 25 feet on eithe 

4 side or the tr~ck from the center or tha track as designat d 

s at thta point ~tght ~Ara. 

Q. ~~at about in the area or the Boy Propa~ty, 

7 ~~at is the width of the right of way? 

8 A. In the area of the Boy Property you have the 

9 same distance which is.25 feet from the cente~ line of the 

ro track on etthe~ side. 

11 

12 

13 

l.C 

Q. Do you know or any track you have less than 

50 feet width, I maan of your own knowledge in Scott Count ? 

A. Yes, sir, we have some on this map right here 

You have at this point right here 12 1/2 feet from the cen er 

~ line or the track. 
16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 
.I 

Q. That is near the Scott County Poor Farm? 

A. Yes, slr. 

Q. That is up the tracks Hes t of: the Darnell Are ? 

A. YJs, sir. And we also increase to a 50 foot 

right of way rrom the center line of the track just beyond 

the Boy Proporty. 

tt·IO. 

i{R. 1,!INSTON: I believe that is all, Str. 

i-.!Z1. QiJILLE}~: I ~,rant to ask you a questton or 

'(' ----·---------·-·---···--=;..._;::..---:--

EDNA M. DAVIDSON 
DICTAPHONE REPORTER 

GATE CITY. VIRGINIA Z4Z51 



1 

2 

3 

II 
I 
I 
I 

! 

Richard Watkins - Cross 15 

CRi)SS ~YAHINATION 

BY ~~IR. QUILLEN: 

Q. Point out if you will w~at you base the 12 1/ 

4 reat on? 

5 •A_. ·'"'1 ,..,t-""t: .'1...!.. .i. ~ ........ 12.~ is de3ig~ated right here tr 

~ you will watch your right of way lines, this is the center 

1 line of your track and this is the right of way on the 

a other side of the track. You.come down to this survey poi t 

9 right here 18 17 plus 00, at that point 1t decreases from 

10 25 feat from the center line of the track to 12.5 on eithe 

U side. Coming back this way you have got 25 feet coming al 

12 
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25 

the way through, all the way up to Boy's Property, and the 

it comes up to 50 feet at this station rtght here 18 97 

plus 0.95. 

Q. Have you gone on the premises before testify ng 

this morning and viewed the premises? 

A. Yes, sir. 

Q. Did you ~a~e any measurements from the center 

of' the trs.ck t~era at t:.,a crossing into the Darnell Proper y, 

the center line or the rail~oad? 

A. No, sir, I made no measurements. 

Q. Over to the fance? 

A. No, s i::=t. 

Q. : .. ~1hy didn't you measure that? 

EDNA W. DAVIDSON 
DICTAPHONE REPORTER 

GATE CITY. VIRGINIA a..42:JI 



Richard Watkins - Cross 16 

1 A. I had no need to measure it. Our right or wa 

2 map sho HS :.·r:'la. t our .r 1. f;:~ t or ' . ..tay is t':lera. 

3 Q. Eow lon£ have you known this particular prop-

4 arty and this particula~ ar~a and this particular piece or 

.7 
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A. I have only been here a little over a year. 

Q. A little over a year? 

A. Yes. 

Q. ltTell. in rene ing right of ways don't railroad , 

and particularly doesn't the Southern and Virginia and 

Southwestern place thei~ fences on the right or way line? 

A. I couldn't ans~,;er that because I am not posit 

how they used to place them. I don't really know. 

Q. Well, if the Virginia and Southwestern Railwa 

Co:npany and Southern :1ail~Iay Company had 25 feet from the 

canter line, "rouldn 1 t they have fenced tha entire 25 reet 

on the South aide of the cente:r• line or that track? 

A. I couldn't anstver that, Sir, because you have 

got a creek over he:r•e gnd. th9.t 25 feet may have been in th 

creek on this side o~1er here. 

Q.. Assu~in~ it t-Taan't a c~eek, ~-rouldn't you have 

fenced it? 

A. I don't ~{no'!'...r. I ha"le only been in \r1 rginia 

for a yea~ ~nd ~s I say I a~ not that re~tliar with fencin • 

EDNA M. DAVIDSON 
DICTAPHONE REPORTER 

GATK CITY, VIRGINIA 242.51 

'" ----------·---------~-



Richard Watkins - Cross 17 

- . -----------------:---

1 Q. And or course you know nothing or the authent c-

2 ity or this map? You simply have a map rrom the files of 

3 the V i.rgi n ie. and Sou. th~·:es tern Rai 1 way? 

A. No, Southern Rail".·.:ay map. 

i··:R. Q.D'ILL Sr;: That • s all. 
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BY NR. QUILLEN: 

A. 

Q. 

A. 

Q. 

A. 

You are 1·'Ir. I-!. L. Boy? 

And you and your '\-tife are the petitioners in a 

companion suit filed here in court? 

Yes sir. 

Against the railroad. Now, r1r. Boy, go ahead and 

explain to the commission just what the situation 

is in reference to that bridge there? 

\·Tell, the bridge it's in a bad sta·te of repair. 

And when I moved there now the former bridge I don' 

know who put it in but the one that's there now 

I watched the railroad put it in. They put that 

in. I called them and told them it was in a bad 

state of repair that was approximately eighteen or 

twenty years ago, somewhere around there. They 

come and put in two new bea~s and used two of the 

old ones whiah one of the old ones had done 

rotted out and is gone and the other one is laying 

there which it's ralling apart. They's only two 

bea~s there that are supporting the bridge. And 

~·rhen ! have my coal and stuff hauled in they only 

bring a half load across at a ~ime. They are 

703-386-9443 

~lynran ~· ;mdcq 
G!ourt ~2parhr 

05ate Q:itq, Pir.shri:z 24ZSl 
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20 Q. 

21 A. 

22 
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have this 3~1it -~'las on :-1.cco·~1nt of the bridge. It 

is in a dan~erou3 3tat~. 

11!1at about the condition of that grade crossing 

Well, the crossing there, the crossing is in bad 

.shape. \·le had, there \'las big holes there right 

in the track that \'le :.;era afraid our \vheels 

l·tould hang there. And my wife one day when I 

was gone to 'f.vork she took and mixed up a little 

cement and poured in there to try to patch them 

holes afraid that the T~Theels w·ould hang in there. 

And then the railroad just kept building up and 

building up and the bridge is going down and 

big part of the times vehicles will drag. They 

will drag on the bottom and --. 

Yes sir. H0\'1, have you also loQked at Hiss 

?e~na's bridg~ there? 

Yes, I looked at Ferna's bridge. 

State briefly what that situation is? 

There as we checked har bridge) the floor on 

that like it is on oine, it's all dry rot and 

it began to fall in tiliich she has had to put some 

7ll3-385-9.W3 

J;qm:an ~- ;tN£lcly 
Git~url ~eporlu 

<5ate ~ifv" Pirghria 24251 
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26. 

1 uid-= tLilbe~s across lon6 -:.·rays to keep from going 

2 dovtn as ~ .. 1e ll as I had put on mine. And the 

3 cree~ is was~ins out ~ehintl hers next to the 

4 railroad and her whole bridge needs recovering. 

5 Q. I believe you may ask, i·Ir. Boy. 

6 CROSS EXAl'IIHATION 

7 BY !·tR. W!lTS'Z'ON: 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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23 

Q. Hr. ~oy~ you and your wife do not own a:.'"1y property 

to the north of the railroad right of way, do you? 

NR. QUILLEN: or course., we object to that, that's 

immaterial. The court has already made a finding 

tl'la.t --. 

Q. I ~1ant to get it in the record. 

NR. QUILLE:·; : Alright sir and I'll make my response. Let 

rna make my objection. If the co~~ssion please 

and the Court in Judge Cridlin's memorandum of 

opinion he made a finding that at the tL~e of the 

crossing, establishment or the crossing, that a 

common owner owned land on both the north side and 

the south side of the railroad and under the 

statute, of course, the duty was on the railroad 

to provide a grade crossing, to do whatever was 

necessary to nake access. The fact that Judge 

703-386-9443 

~qarnn ~- ~elr4 
<ltourt ~eporbr 

C6nte Cfifu, JJir,sUritt 24251 



27 .. 

1 C:;. ... ii.llin so :J.eld and I ~-Tant to dic·cate this into 

2 the rcco~d. ·~r a:r1 of th~ opinion that the right 

3 of petitione.r.3 \·:ho no;·; O\'ln land south of the 

4 railrcad is not lost by reason of the tact that 

5 tllc la.:1d to tl1e no~·tl'l cf the railroad is nolo~ oo;med 1 

6 by another party. There \'lould be no stability 

7 in such an arrangement if everytime the property 

8 changed O\·tnership the right to have a crossing 

9 maintained l-lould be gained or loat." 

10 Q. Alright sir, subject to your objection and for the 

11 :::'ecord:. you and your \'life do not own any property 

12 north of the railroad rigl"Jt of way:~ do you sir? 

13 A. l'lo sir not now. 

14 Q. 1-Iell, when you previous.ly O\·med property north 

15 of the railroad right of way at that time you 

16 didn't oun the property muth of the railroad, did 

17 you? 

18 A. Ho sir. 
19 

Q. I ~e~~ you held it at different periods of time. 

20 
A. That's right. 

21 
Q. And you use this bridge and this right of way to 

22 
get to your property across the railroad and to 

23 
the public road? 

J$qar011 ~- ~ddr 

703-385-9-143 
litourl ~eporler 

05nte Cl:itg, ~ir.gimzz 2-1231 
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28. 

r.l'l1:1'!;: s the only ".·lay I ilaV'3 out, yes sir. 

I think that's all. 
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CLAUDE STARllES, ·.a competent witnesa, after having 

first been duly sworn, deposed as follows: 

DIHECT EXAHI:t~'L'ION 

BY iYIR. QUILLEN: 

Q. You are !·'lr. Claude Starnes, I believe? 

A. Yes sir. 

Q. Claude, are you any relation to Nisa Ferna by 

blood or marriage? 

A. No sir. 

Q. She's your sister-in-law, isn't she? 

A. Yes. 

Q. But you're no relation by blood but by marriage 

you are? 

A. Yes .. 

Q. What's your occupation, Claude? 

A. I'm a carpenter, plumber and a little of everycnin . 

Q. Alright sir. Now, are you familiar with this 

bridge there that goes across Miss Ferna•s 

property there? 

A. Yes sir~ 

Q • State if you have examined that bridge on more tha 

one occasion? 

A. Yes sir. 

~qttrlllt ~· ~del! 

703-386-9443 
O!ourl ~eparler 

<5ate Q:it~, Pirgini:x 2·125t 



18. 

1 Q. ?ell the conmiasion just what the condition of that 

2 bridge is? 

3 A. It needs a top on it in plfrces. 

4 Q. It is in need of repair? 

5 A. Yes sir. 

6 Q. Have you also e:{amined the Boy bridge? 

7 A. Yes sir. 

8 Q. vfuat's the condition or that bridge? 

9 A. It's pretty bad. It's about all rotted out. 

10 Q. About all rotted out. I believe you may cross-

11 examine. 

12 CROSS EXAHINATION 

14 Q. You don't know how much of t·he Starnes bridge is 

15 on the ~ailroad right of way, do you sir? 

16 A. Well, no not right off. It's partly on the rail-

17 road. 

18 Q. But you don't know ho\·T much. And you don 1 t know 

19 how much or the Boy bridge is on the railroad 

20 right or way? 

21 A. No air I haven't measured it. I'd say it's about 

22 eleven feet. 

23 Q. I believe that's all. 

~qttran ~· ~clcq 

703-38G-9443 
<l!uurl ~eporler 

05ntc <Cit\!• Pir_ginht 2·1251 



19. 

1 FHA:·n: \JOLFE:·IiJARGER, a competent \·litness, after 

2 having first been duly sworn, deposed as follows: 

3 DIR~CT EXA1liiHATIO!T 

4 BY NR. QUILLEN: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A • 

Q. 

A. 

Q. 

A • 

You are Nr. Rufus Hol:fenbarger, I balleve? 

Prank. 

Frank, I'm sorry. I do apologize. ~mere do you 

live now, Nr. l>lolfenbarger? 

Three miles west of Gate City. 

Where do;, live in reference to •~there Hiss Ferna 

Darnell lives? 

Just across the street not very much. I'd say 

fifty to one hundred feet. 

Are you familiar with that property there? 

Yes sir. 

Are you also f~~iliar with that bridge? 

Yes sir. 

Have you looked at that bridge more than one time? 

Yes sir) several times. 

Several times. State to the members of the commis3i 

just what the condition of that bridge is with 

reference to need of repairs at this time? 

Well, the floor on it seems to be pretty well ,, 
~lptran p. ~clcq 
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20. 

1 decayed and the abutments, what I call, or piera 

2 at the end of the brldze they're all, look to me 

3 like they're aL~ost ~'lashed. out. So that would 

4 make the. bridge pretty dangerous. 

5 Q. Yes sir. 1-lor·l, hava you also looked at Hr. Boy's 

6 situation there? 

7 A. Yes sir. 

8 Q. State with the reference to hia situation. 

9 A. \&Tell, his bridge is just about tpe same condition 

10 as --. The flooring and everything is decayed 

11 pretty bad and the ends of the bridge where 

12 they're setting on the abutments there are washed 

13 out. or course, I talking.about the crossing I 

14 don't know anything about that but the crossing is 

15 bad, very bad. And it seems to me like it's too 

16 lo-r;. It should be raised coming up to the bri.J~e 

17 in order for it to be more easier to get on and 

18 safer. 

19 Q. I believe you may ask l·1r. \-/olfenbarger. 

20 CROSS EXAMINATION 

21 BY HR. rliNSTO?r : 

22 Q. Nr. \iolfenbarger, you don't know how much of the 

23 
Starnes bridge is on the railroad right of way, do 

'I 
~qaron ~· ;niTddy 

703-386-9~43 
<!!ourl 2leparler 

<Date <!:itt!, };lirgirritt 2·l.Z51 



21. 

1 
you sir? 

2 
A •. No, I didn't measure that. But I would say it's 

3 
at least four to five feet the \'fay I understand 

4 
the right of way thera. 

s Q. And you don't know how much of the Boy bridge· is 

6 on the railroad right of way? 

7 A. No, I don't. 

8 Q. And of course the Boy's and the Starnes U3e 

9 these bridges to go over their property across 

10 the railroad to the public road? 

11 A. That 1 s right. 

12 Q • That's all. 

13 CLARENCE LANE, a competent witness, after having 

14 first been duly sworn, deposed as follows: 

15 DIRECT EXAHINATION 

16 BY MR. QUILLEN: 

17 Q. 

18 A. 

19 Q. 

20 A. 

21 

22 Q. 

23 A. 

I believe you are 1U'. Clarence Lane? 

Yes sir. 

\vhere do you live, Nr. Lane? 

Approximately two and a half miles west of Gate 

City. 

Are you now working or have you retired? 

I'm retired. 

703-386-9443 
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22. 

1 Q. t,-/hat lla3 your ~ormer occupation? 

2 A. Salesma~ for a grocery co~pany. 

3 Q. Kin~sport Grocery, I belie~e. 

4 A. (Nods head yes) 

5 Do you live in t~e ~eneral vicinity of ~~3. Perna 

6 Darnell and her folks? 

7 A. Yes. 

8 Q. Are you familiar there with that bridge ?·~. Lane? 

9 A. Yea, I've known about that bridge for several 

10 years and recently I 11as there to look at thg 

11 bridge a short time ago, couple of·weeks ago. 

12 Q. Now, with reference to the need for repair, state 

13 \'That you found? 

14 A. Well, I saw that the top of the bridge, the floor, 

15 in my opinion needed repair and that the railroad 

16 side or the end of the bridge the water seerned to 

17 be eating away pretty much at the foundation, the 

18 abutment or )ihat have you. 

19 Q. Yes sir. Now> did you also look at the Boy bridge~ 

20 A. Yes. 

21 Q. State what your findings are there? 

22 A. Well, I found in my opinion that the bridge is in 

23 
a bad state of repair, needs repair very badly. ,, 

s::httran Il. ·:nJ clr h 
q;;y~ '- ~ • 
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2 .• 

1 

2 

And it see~~d that there was originally about 

I 
four beam supports on the bottom of that and actual y 

3 right no•v there's only t~·to .bean3 thLlt I found 

4 that \·;as giving support. And 1 t looked to me that 

5 the fact of the matter if I may !naka this remark, 

6 I would be afraid to drive a very heavy vehicle 

7 over the thing. 

8 We would object to what he would be afraid 

9 to do. 

10 Q. You may cross-examine. 

11 CROSS EXA!'1INATION 

12 BY f.-1R. WINSTON: 

13 Q. You don't lmol'i how much of the bridge is on the 

14 railroad right of way, do you, at the Starnes 

15 property? 

16 A. No: I'm not familiar Nith that. 

17 Q. And you don't know ho~1 much of the bridge is on 

18 the railroad right of way at the Boy property? 

19 A. Ho sir. 

20 Q. I believe that's all. 

21 H. L. BOY, the complainant, after having r1rst 

22 been duly suorn, deposed as follows: 

23 ::JIRECT EXAI•!INATIO~J 

8o 
~~nran ~- )llclcq 
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28. 

1 A. 

2 Q •. I think that's all. 

6 DI~CT EXA?·li~IA'I'IO~·T 

7 BY f;U\. WI~!S':'O~T: 

8 Q. You are l~. Robert Petc~s? 

9 A. Yes si~. 

10 Q. \~~1at is your position 1,-rith the railroad? 

·11 A. Claim a6ent. 

12 Q. And Nr. Peters I believe you n.re fa.'niliar ~.;ith 

13 the various maps and so forth of the 3outhe~ 

14 Railroad? 

15 A. Yes sir. 

16 Q. Itll shou you a map that has been heretofore 

17 entered in evidence nnd ask you if you can identify 

18 uhn.t this nap is? It's been entered into evidence 

19 an Defendant's E~hibit One. 

20 A. Yes sir., thin is a uap of the t•ight of v;ay through 

21 the area in rruestion Hhere the Darnell property 

22 an<! the Boy 
@;-J!. 

property i~ located. 

23 Q. l:'ould ~'ou come before the co:t."!lissioners s~.r? 

~lpxrnn ~ _ ;m d d1 

703-386-9-143 
O!o.url ~cporler 

<6nte Cl:itg, Pirgiuin 2·1231 



30. 

1 
HR PETERS Ar~D f"•IR. WIHS?ON GO. 3EFORE CON!lfi0SION 

2 
Q. Is this the map of the Southern Railroad showing 

3 their trackage? 

4 A. Yes it is. 

s Q. Now, have you ascertained on this map the location 

6 of the Darnell property? 

7 A. Yes, the Darnell property is approximately \'lhere 

8 the red line is marked across here. 

9 Q. Darnell? 

10 A. Darnell, yes. 

11 Q. What is the width of the railroad right or \'fay at 

12 that point? 

13 A. It's twenty-five feet from the center of the track 

14 for a total of 50 feet. 

15 Q. Now, \'/here is the Boy property? Can you ascertain 

16 on the map. 

17 A. Itt s right here \'/here the red mark is with Boy 

18 written in and it's also t11fenty~f1 ve feet which is 

19 shown just to the right of that from the center 

20 for a total of fifty feet. 

21 Q. Alright sir. Now, of course, you have been on tha 

22 Darnell property. We would reoffer this to the 
~ 

23 commissioners. It's already filed Exhibit one and 

J&qnran ~L ;n:Ielc~ . 
703-386-9443 
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31. 

1 you can just put Reoffered, if you please ma'me. 

2 Now, you have also been on both the Darnell and 

3 Boy property, have you not> sir? 

4 A. Yes, I h?-ve. 

5 Q. And I believe you have made certain measuremsnts 

6 there at the property? 

7 A. That's correct. 

8 Q. And you've already made one sketch, I believe, 

9 and filed with the record already. Does this appear 

10 to be a copy of a sketch that's already filed? 

11 A. Yes it is. 

12 Q. Would you come up before the Commissioners? 

13 ItlR. PETERS AND !vt~. r/INSTON GO BEFORE CO:•li•IISSIONERS 

14 First sir, I'll ask if you measured from the cente~ 

15 of the railroad property towards the Darnell 

16 property to the southern edge of the railroad right 

17 of way. 

18 A. I measured out to the bridge to~'lard the Darnell 

19 property which is eleven feet and five inches to 

20 the approximate edge of the first timber is the 

21 measurement I took. And the actual twenty-

22 five foot then would be on somewhere toward the 

23 center of the bridge which I don't have shown on 

8'3 
~qttrau ~- )Jlelcly 
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1 

Q.· 

3 A. 

4 Q. 

5 

6 A. 

7 Q. 

8 

9 

10 

11 

12 A. 

13 

14 Q. 

15 

16 A. 

17 Q. 

18 

19 
A. 

20 

21 

22 

23 
Q. 

the map. 

Be the center of the bridge. 

Approxintately. 

Now, tha~ ia based on the fifty foot right of 

way which the railroad cla1ru3? 

Yes sir, that•s right. 

Now, Miss Darnell has indicated that it's a 

twenty-five right of way or twelve and a half feet 

from the center or the tracks. How much of the 

bridge would be over in the right of way if it's 

Just twelve and a half feet from the center. 

According to the measurements I made it would be 

seven inches, approximately one timber. 

Have you also measured the Boy railroad right of 

way? 

Yes, I have. 

How far is it from the center of the track to the 

middle of highway 23? 

I measured sixty-four feet and ten inches to the 

edge or the line in the center of the road. I 

did not measure the actual width of the pavement 

but I went to the line in the center of the road. 

Line in the center of the road? 

703-386-9443 
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I 
33. i 

--~-· 

1 A. Yes. I 
2 Q. And the road width of the high\•Iay right of way --. 

3 A. The map that the high\'lay engineer had here 

4 previously showed. forty foot from the center. 

s Q. Ho".v far does the highway risht of \•ray come towards I 
6 the railroad right of way? 

7 A. It comes forty feet. 

8 Q. ' Does it meet the railroad right of way? 

9 A. Forty and it would be two inches difference there 

10 and that would possibly be in the width of the 

11 white line and my variation from the center of the ! 

12 highway. 

13 Q • You mean two inches there. 

14 A. Within two inches of it. 

15 Q. In other words then the highway right of way 

16 would meet the railrqad property by two inches. 

17 A. That's right. 

18 Q. And there would not be any strip in between? 

19 
Ivffi. QUILLEN : We object to that • The Court has already foun!c: 

20 that the Darnell folks still have land north of 

21 the railroad right of way. It's finding is made 

22 for the record. 

~ 23 ? I Q. Well, these are your measurements .~ 

------H-------------t£_, 
~lzcxran ~L )Ifclcq 
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1 A .. 

2 Q. 

3 

4 

5 

6 A. 

7 Q. 

8 

9 

10 A. 

11 

12 

13 Q. 

14 

15 A • 

16 

17 Q. 

18 A. 

19 HR. 

20 

21 
Q. 

22 

23 

Yes. I 
That's all. We would offer this a~ain. Let me 

ask you one other thing sir. Between, I believe yo 

have. sketched in here a telephone line, is that 

correct r;ir? 

Yes. 

How~ what is there between the railroad and the 

what is the ground and terrain like between the 

railroad and Highway 23? 

There's a ditch just north of the track which the 

top width of it is approximately twelve feet 

with three or four feet at the bottom of the ditch. 

Did you detect whether any crops are grown between I 

the railroad right of way and --. 

I saw no evidence of any crops or any type being 

gro\'ln there • 

vnla·c is the terrain? 

It's a ditch. 

QUILLEN: We make the same objection. All that's 

already been set out. 

Offer that as Defendant 1 s Exhibit Two before the 

Commissioners. I believe you may ask. 

I 

I . 

I 
I 

I 

----------------~--------------------------------------------------------~~--~ I 

I 
~qttran ~- ;tlidcq 
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35. 

1 CROSS EXA~·ii~~ATION 

2 BY MR. QUILLEH: 

3 Q. Now, I~'ir. Peters if what you are saying is ·true 

4 then over half of that bridge is on the railroad 

5 right of way. ~hat's right, isn't it. You u3ed 

6 the twenty-five feet from the center or the track. 

7 A. What is the total length of the bridge before I 

8 can answer that? 

9 Q. About t\-renty-fi ve i'eet by measurement. 

10 A. I"lay I see the map, Hr. t..finston. 

11 
1{,~. PETERS LOOKS AT l·t4.P. 

12 I don't have the I did not make a measurement 

13 of the width of the bridge on this drawing. And, 

14 therefore) I said it \'las approximately one-half 

15 on the right oi' \'lay and I don't kno'..t whether 1 t' s 

16 more 01 .. less. 

17 Q. Well, if twenty-five feet from the center \'lould 

18 throw it about two and a half feet and you had 

19 another twelve and a half feet then you would have 

20 fifteen feet of the bridge on the right of way, 

21 
\•rouldn' t you? 

22 
A. I said there was seven inches according to my 

23 
measurements. 

J;lynran ~· )llclcq 
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-----------1r---------------------------------------------~~ 

1 Q. You don't conce~e there's two and a half to three I 
2 feet there? 

3 A. No sir, I didn't say that. 

4 Q. ~ut you do say there's at least 

5 A. Less than one root. 

6 Q. And that's ·the t~'lenty-five foot, now I'm talking 

7 about the fifty foot overall, twenty-five fro~ 

8 the center line. \'!ell oyer half of that bridge 

9 is in the right of '.·ray of the railraod. 

10 A. No sir, it is not. I said approximately --. 

11 Q. \·/ell, vTould you say about. 

12 A • I said approximately half of it and I said I did 

13 not measure the entire length so I could not say 

14 that it was more or less. 

15 Q. But you ".;ould say approximately half of that 

16 then is on the railroad right of way? 

17 A. Yes sir, that's the statement I made. 

18 Q. ~hat's all. 

19 
~"IILLIAH TO~·::~s, a co;-,1petent witness, after h.aving 

20 first been duly sworn deposad as follows: 

21 DIRECT EXAi·1INATIO~I 

22 BY HR. HIHS'J:101i: 

'( 23 Q. Mr. Towns, what is your occupation sir? 

~qnran @. ;trlelcq 
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1 

2 

3 

4 

5 

6 

7 

·8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

37. 

A. Land surveyor. 

Q. I believe that you have ~ade certain surveys for 

3out:1el''n Railroad and ar.1one them you have surveyed 

the area of the br~dee to the Darnell property and 

th~ Boy property? 

A. Yes sir. 

Q. Now, I believe you have prepared some sketches. 

A. Yes sir. 

Q. Would you be able to take from your sketches or 

surveys those portions that cover the two pieces 

of property. I might state that he has other 

areas surveyedhere but we suspect the Court is 

just concerned with these two areas. 

A. This is the Darnell property. 

!'·!R. QUILLEN : \ve 1-·1ant to lodge a general objection to any 

evidence along this line because the Court has 

I 
I 
I 
I 
I 
I 
I 
I 

already decided this case except for the con"'lission. 

I to go there and decide whether repairs are need~d. 
I 

We're not trying this lawsuit all over again, 
I 

Hr. Hinston. 

21 l'~IR. HINSTO?T: He 'trant to get the exact measurements _in the 
I 

22 record sir, particularly if it goes to whether or 

23 not the railroad should and aloo ho~-t much of 

~lym-an ~- plch·~ 
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38. 

1 bridse \i'OUld be on the railroad right of way. 

2 !vffi • QUILLE;~: T,le say you've r:;ot to do it all. 

3 HR. ~iiHS'l'0!-.1: What do you mean sir. 

4 !··ffi. QUILLEH: Th·~ entire bridees in each ca3e. They were 

5 part of the orisinal ~rade crossing. That's our 

6 position in this case. Always has been, couldn't 

7 just put two cross ties up there or three and say 

8 this is a bridge. 

9 lffi. WIHSTO!.f: We understand that sir. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. First, I believe you have been upon the area 

of the Darnell property? 

A. Yes air. 

Q. And at that point have you ceasured the width of 

the railroad right of rray and also measured where 

the State High\o;ay 23 and 58 is? 

A. Yes sir. 

tlould you come before the jury please sir? I mean I 

Comoissioners. You've eat this between stations 

1840 and station 1860, is that correct sir?· 

A. That covers this sheet. 

Q. And where on this partic~lar sheet is the bridse 

to the Darnell property? 

A • Ri3ht here, approximately St~tion 1844. 

~qttran p. ~ch·q 
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39. 

1 Q. Is that right here, sir? 

2 A. Yea sir. 

3 Q. Now, have you measured the·distance between the 
j , .... 

4 center o.f the railroad track in the center or the 

5 high~iay? 

6 A. Yes sir. 

7 Q. What is that distance? 

8 A. 65.05 feet. 

9 Q. 1-Jhat is the terrain bet\'leen the railroad and 

10 the highway? 

11 A. Okay. I show this from the railroad~ bed of the . 
12 railroad it goes out approximately six feet and 

13 falls into a ditch. 

14 Q. Ditch? 

15 A. Right. There is approximately eleven and a half 

16 toot \lfide entrace into the bridge that is gravel. 

17 From the top of it it· falls off down into a 

18 drainage pipe which crosses under the entrance. 

19 Q. Did you ascertain the width of the highway right 

20 of way? 

21 A. Forty foot from center, to total of So foot right 

22 of way on the highway. 

23 Q. Then from your measurements is there any strip of 
Jj 

~qttran ~L )lldclJ 
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4 

1 land bet\·Teen the railroad right of way and the 

2 highway right of way? 

3 A. Ye3 sir. Determining to ttie best of my ability to 

4 the center of the road they would be five-eighths 

5 of an inch between the_ t·11o right of ~·T3.YS. 

6 Q. That is north or the railroad? 

7 A. Right, with a twenty-f1 ve foot right of ''~aY. 

8 Q. Well sir, with the twenty-five foot right of way 

9 how much of the bridge is on the railroad right or 
10 11ay? 

11 A. Okay, over to the bridge it was eleven -- I brought 

12 this down and made a big~er sketch of it. 

13 Q. What is the distance from the center or the rail-

14 road --. 

15 A. Eleven point forty-eight (11.48) feet. That 

16 twenty-five foot right of way would leave 13.52 

17 feet to the southern edge of the railroad right 

18 

19 Q. You mean that is with twenty-five feet on each side 

20 A. Right. 

21 
Q. Now, if it's just 12 1/2 feet on each side how much 

22 
of the bridge would be on the railroad right of way 

1, 

23 A. A foot and a quarter of an inch. 

JS'lrnran lJ .. ~lclc~ 
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1 Q. And this is in reference to the Darnell property? 

2 A.· Yes. 

3 Q. We would like to introduce ~his as Exhibit Three / 

4 before tl:te Commissioners, that is the sketch showin 

5 the area of the Darnell property. 

6 I"'R. QUILLEN: Same objection is made all the \'lay through. 

7 Q. 

8 

9 A. 

10 Q. 

11 A. 

12 Q. 

13 A. 

14 Q. 

15 

16 A. 

17 Q. 

18 

19 A. 

20 Q. 

21 A. 

22 Q. 

23 

Now sir, I believe you also surveyed in the area 

of the Boy property? 

Yes sir. 

\-/here 1 s the --. 

Here is the Boy property. 

You're showing that on the left upper portion? 

Right. 

And what is the width of the railroad right of "(lay 

at that point? 

T\'lenty-f1ve (25) feet from the center. 

What's the distance from the center of the railroad 

to the bridge of the Boy property? 

To the bridge? 

Yea. 

It's 13.80 feet. 

Running 25 feet frorn the center of the railroad 

how much or the Boy bridge is on the railroad 

703-386-9443 
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42. 

1 property? 

2 A. Eleven point two (11.2) feet. 

3 Q. I believe the road goes over the bridge and then 

4 onto-the· public highway. 

5 A. Right, th~re's approXink~tely ll to 11 l/2 foot 

6 wide gravel entrance. 

7 Q. This thing here is the creek, is that correct? 

8 A. Yes sir. 

9 Q. We would offer this as Defendant's Exhibit Four. 

10 I believe you may ask sir. 

11 CROSS EXAHIHATION 

12 BY I1R. QUILLEN: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. Your name is Towns? 

A. Yes sir. 

Q. Where do you live? 

A. Jonesboro, Tennessee. 

Q. Your profession then is surveying? 

A. Yes air. I'm a fulltime surveyor. 

Q. Did you check the right of way of the State there 

on Old 58 when you did your surveying there? 

A. Yes sir. 

Q. ~mere did you get that information? 

A. I found a right or way monu1·nent, concrete right of 

J;qm:an ~- ~ddt 
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1 rray monument and checked the distance. 

2 Q. Don't you know there's about twelve feet there 

3 north of the railroad right of 'tray on the Darnell 

4 property. 

5 A. I don't understand the question. 

6 Q. You are saying to the Commission there's no land 

7 north of the railroad right of way? 

8 A. No sir, I didn't say that. 

9 Q. That belongs to the Darnells. 

10 A. I did not say that. 

11 Q. What did you say? 

12 A. I said there was 5/8ths. of an inch. 

13 Q. 5/8ths. of an inch, that's practically no land, 

14 isn't it? 

15 A. 5/8ths. or an inch. 

16 Q. I think you may stand aside. 

17 HR. HINSTON: \·Te offer in evidence two deeds that 13 

18 

19 

20 

21 

22 

23 

a warranty deed from John Bounds and wife to 

Bristol Coal and Iron ~Jarrow Guage Railroad dated 

October 29, 1880 and recorded in Deed Book 14 at 

Page 40. These are photostats. And also one 

from Rebecca Dykes to Bristol Coal and Iron Narrow I 

' Guage Railroad Company dated October 29, 1880. Th~s 
~· 
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- I 

1 is in Deed 3ook 19 at pa~e 73. ·,;~ state these as I 
2 NR. QUILL£~~: It's not a matter for the Commission to 

3 inquire into. That's already been decided. 

4 MR. WINSTON: I believe that's our evidence before the 

5 Comm.is3ionars. 
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