IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 6388

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tuesday the 19th day of April, .1966.
HALLMARK PERSONNEL AGENCY, INC.,

Appellant,

against

RUBY M. JONES, ·

Appellee.

From the Circuit Court of the City of Norfol.k
Clyde H. Jacob, Judge

Upon the petition of Hallmark Personnel Agency, Inc., an
appeal is awarded it from a decree entered by the Circuit
Court of the City of Norfolk on the 23rd day of November,
1965, in a certain chancery cause then therein depending,
wherein the said petitioner was plaintiff and Ruby M. Jones
was defendant; upon the petitione;r, or some one for it, entering into bond with sufficient security before the clerk of the
said circuit court in the penalty of three hundred dollars,
with condition as the law directs.
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DECREE
This day .came the parties in person and by counsel upon
the complainant's Bill of Complaint and the Answer and
Oross-Bill of the defendant and the Answer· of the complainant to the defendant's Cross-Bill.
After taking the evidence ore tenus before the Court and
maturely considering the arguments of counsel and memoranda submitted in behalf of the parties and it appearing to
the court that the contract is unre.asonable and should not be
enforced, the Court doth hereby decree that the relief requested in the Bill of Complaint be denied and that the same
is hereby dismissed and that the complainant is to pay the
defendant for costs expended in behalf of the said defendant
Nothing herein contained shall prejudice or otherwise prevent
the further litigation of the matter set forth in the defendant's
Cross-Bill which was not determined or considered in this
suit. And said complainant having indicated its intention to
apply for an appeal from the foregoing decree, it is hereby
suspended for the period of sixty (60) days upon it or someone for it giving bond in the penalty of $250.00 with surety
spproved by the Clerk, and condition according to law.

WE A.SK FOR TillS:
JOHNF.RIXEY
of counsel for defendant.
SEEN AND EXCEPTIONS~NOTED:

THOMAS J. HARLAN, JR.
of counsel for complainant.
Enter Nov. 23-65
C.H.J.
Judge, Circuit Court of the
City of Norfolk, Virginia
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VIRGINIA MANNING, D. C..
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR
TO: The Clerk of tke Circuit Cowrt for the City of Norfolk

Virginia
Counsel for Hallmark Personnel Agency, Inc.,. a Virginia
Corporation, complainant, in the above styled case in the
Circuit Court for the City of Norfolk, VIrginia, hereby gives
notice of appeal from the decree entered in this case on
. November 23, 1965~ and sets forth the following assignment
of error:
1. That as a matter of law, the trial court erred in refusing
to grant the plaintiff an injunction, in .accordance with the
terms of its contract with the defendant, prohibiting the defendant from engaging or participating in a similar business
to that of the plaintiff for a period of eighteen months following the termination of the defendant's employment within a
· thirty-five mile radius of the plaintiff's offic~ or within a
thirty-.five mile radius of any city in which an office of the
plaintiff is located.
THOMAS J. HARLAN, JR.
Of Counsel
for Hallmark Personnel Agency, Inc.
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Mr. Rixey: The restrictive covenants in this case, and I
want to point out to the court, are that this defendant for a
period of eighteen months following the termination of the
employment, for any cause, whether she quits voluntarily,
is dismissed, or for any cause, that she will not
page 9 ) directly or indirectly engage in the employment
agency business in any capacity. And those words
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are very important. The contract- the restrictive covenants
say in any capacity she can't .engage, and then it says within
thirty-five miles of the Hallmark office -and the Hallmark
office is here in Norfolk- or within thirty-five miles of any
city in which a Hallmark office is located.
Now, it is the position of the defendant that these restrictions are harsh and oppressive, that they are not needed
by the complainant for the protection of the complainant,
that they curtail the legitimate efforts of this young lady to
earn a livelihood for herself and her child, that they are
contrary to a sound public policy, that Hallmark, with the
burden of proof, I might .add, upon the complainant in this
matter, to prove that the restrictions are valid and are sound
and are not unduly harsh, that this complainant doesn't
even exeTcise this business within the thirty-five-mile limit,
and that if this contract and its restrictions are upheld that
this young lady is out of work and many similarly situated
will be in the same position. We do hope that
page 10 ] the court will cut through all the maze, go straight
to the restrictive covenants, bearing in mind that
the burden is upon the complainant to prove these respective
items. And we would hope that the court would conclude
that the restrictions are too harsh, that they are invalid, and
that the entire contract falls.
Mr. Harlan: I would like to call .as my first witness, Your
Honor please, Mrs. Jones.
The Court: Is this lady the defendant Y
Mr. Harlan: Yes, sir.
The Court: You call her as an adverse witness Y
Mr. Harlan: Yes, sir, as an adverse witness. Thank you.
RUBY M. JONES,
·defendant, called as an adverse witness, having been first
duly sworn, was -examined and testified as follows:
DffiECT EXAMINATION (ADVERSE)
page 11 ] By Mr. Harlan:
Q. Would you state your full name to the court,
please, Miss Jones - Mrs. Jones Y
A. Ruby Mae Jones.
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Q. Are you given an appelation or nickname!
A. Chris Jones~
Q. Now, Mrs. Jones, when did you begin work for Hallmark Personnel t
A. 1964.
Mr. Rixey: Speak up a little louder.
A. '63, I'm sorry.
By Mr. Harlan:
Q. 1963 or 1964 Y
The Court: Can you hear her f Raise your voice, please t
A. 1963.
By Mr. Harlan:
· Q. Do you have any idea roughly what month it was Y
A. I believe it was October.
Q. Subsequently, during that tenure of employment did
you have occasion to leave Hallmark Personnel?
A. Yes, sir.
· Q. About what time was this, Mrs. Jones T
page 12 ]
A. I think in February of '64.
Q. February of '64. I see. Now, when did you
again begin work at Hallmark Personnel Y
A. June 29th of 1964.
Q. All right. And do you remember signing a contract
with Hallmark Personnel Y
A. Yes; in October of 1964.
Q. Is this the contract that you signed Y Look at it first.
Take your time.
A. Yes, sir.
Q. And what is the date on that contract, Mrs. Jones T
A. October '64.
Q. You read the contract before you signed itT
A. Yes, sir.
Q. You have discussed this contract, in fact, since signing
it with other people, have you not T
A. I discussed it after I signed the contract, yes, sir.
Mr. Harlan: I would like to offer this as-Plaintiff's Exhibit

.6 ·

Supreme Court of· Appeals of Virginia
Ruby M. Jones

1, please, sir.
The Court : Marked by the court as Plaintiff plainant 1.

or Com-

(So marked by the court.)
page 13 ] By Mr. Harlan:
Q. Now, Mrs. Jones, after executing your contract on 2nd October 1964, how long did yon spend at Hallmark!
A. The date was July of '65- or September I can't remember. I am not sure of the date.
Q. Yon can't remember the date. W onld you remember if
you had a calendar before yon Y
A. I'm sorry. That was August.
Q. W oul(! _a calendar be helpful to you Y
A. I think so.
Mr. Rixey: Why don't you just suggest a date to her, Mr.
Harlan!
- Mr. Harlan: If there is no objection, I will.
By Mr. Harlan:
Q. I suggest Monday, August 23rd is the date you quit
or your employment ceased with Hallmark Personnel.
A. Yes; sir.
Q. Is that correct! Now, where are the offices of Hallmark
Personnel YWhere are they located Y
A. Well, I don't know but one in Norfolk, and that's on
Granby Street.
Q. What is the address on Granby Streett
page 14 ]
A. 207 Granby.
Q. Is this in the Lonsdale Building!
A. That's right.
Q. Now, prior to going to work with Ha11mark, as you
testified, some time back in 1963, had you ever worked in a
personnel agency before Y
A. Yes, sir ; one.
Q. What personnel agency?
A. Talheimers - not_ agency, but personnel department.
Q. My question was did you ever work in a personnel
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agency, that-is, the type of agency that Mr. Hand is running, beforeY
A. No, sir.
Q. Yon did not. That is, the type of .agency. that engages
in joining up prospective employees with future employers.
You have not worked in one before?
A. No, sir.
Q. And you knew nothing about employment agencies, did
you, before coming to work with Mr. Hand!
A. How do you mean that, I knew nothing about them 7
Q. You knew nothing about this system of placements, to
be specific Y
A. I had no knowledge of how they worked
page 15 ] their - I mean how they charged the fees and
things like that, but I knew of the agencies, yes.
Q. You knew of their existence, obviously, but you knewnothing of their internal workings Y Is that correct Y
A. No, sir.
Q. Is it not correct!
A. Yes, you are correct.
Q. I am correct and you knew nothing about them. Is
that correct Y
·
A. That's right.
Q. What type of work did you do when you were at Hallmark Personnel 7 A. I was a counselor.
Q. What type of counselor?
A. What do you mean what type f
Q. WeH, what did you counsel basically?
A. Female personnel.
Q. I see. And the purpose of your job, Mrs. Jones Y
A. Was to find the applicants positions when they came
into the agency.
Q. I see. Now, is there a system involved in placing people
at Hallmark?
A. What do you mean a system Y What type of
page 16 ] systemY
Q. Well, did you go into Hallmark Personnel
and ~ediately know how to do what you were supposed
to dot
A. No, sir.
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Q. Therefore did this require some learning on your partY
A. Not necessarily, no.
Q. In other words, you could have gone and opened up a
br.anch by yourself prior to coming to work for -Hallmark
and been successful. Is that correct 7
A. No, sir.

Mr. Rixey: I object. Argument.
By Mr. Harlan:
Q. You say that there was no system at Hallmark. Is that
correctY
·
A. May I tell- you exactly how it works and then you can
say if it is a system or not Y
Q. Well, it is not for me to say whether there's .a system
or not. I am asking you if you learned anything while you
were theret
A. Yes, sir.
Q. And what did you learn!
A. Well, they told you how to do what you had to do, but
you had to learn yourself.
page 17 )
Q. How long did .it take you to become competent while at Hallmark?
A. After you had been_ on the telephone one day you know
what you are doing.
Q. And that's all it took, was one day to learn the procedure. Is this correctY
A. Well, the more you do anything the better you get.
Q. I see. But there was no training? You deny the fact
any training was required of you to learn to bring you to
the peak point of your salary earnings while at Hallmark?
A. Well, the more you practice anything the better you
get, so there was - I mean they showed you what to do and
you had to do it yourself.
Q. I see. You discussed this testimony with anybody?
A. You mean what I am saying here!
Q. Yes.
~· No, sir.
Q. Nobody at allY
.A.. No, sir.

Hallmark Personnel Agency, Inc. v. Ruby M. Jones
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Q. I see. Not even Mr. RixeyY
A. No, sir.
·

page 18 ]

Mr. Rixey: Sorry to disappoint you Mr. Harlan.
Mr. Harlan: Oh, I am continuously disappointed, thank you, sir.

By Mr. Harlan:
Q. Now; let me say this : What was your highest earning
prior to coming to work at Hallmark Personnel f
A. Sixty a week.
·
Q. Sixty dollars a week!
A. Yes, sir.
Q. With whom did you make this 7
A. Ames and Brownley.
Q. In N orfolkY
A. Yes, sir.
Q. All right. ·What was your highest earnings at Hallmark?
A. Well, my average earning was Q. Your highest e.arnings at Hallmark 7
A. Does this include the bonuses and everything?
Q. I am interested in your highest earnings at Hallmark!
A. I am not sure, sir.
Q. Including everything.
A. I don't know. We had different salaries
page 19 ] every month.
Q. Isn't it a fact it was somewheres in the
vicinity of $755.00 a month 7
A. With the bonuses, yes, sir.
Q. Now, do you remember what you made in August 1964
when you first came to work with Hallmark! I mean the
second period of work with Hallmark, August '64, do you
remember what your commissions were that month Y
A. No, sir.
Q. Might I suggest that they were $238.00Y
A. Yes, but you have to be- this is commissionQ. Just let me -. answer the question.
Mr. Rixey: Wait just a minute. Your Honor, I think the
witness should be permitted to answer Mr. Harlan in her
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way and not let him restrict her.
Mr. Harlan: She is an .adverse witness, Your Honor. I am
not trying to restrict her, but on the other hand, I don't want
her rambling.
The Court: The only difference between ~dverse and your
own witness would be that you may cross-examine her. That's
the only advantage that you'd have. You can ask leading
questions, and you may ask leading questions
page 20 ] provided they are pertinent to the issue. Now
what's the question that you have asked Y
Mr. Harlan: I am trying to discover from the witness if
she recognizes what her earnings were in August '64. The
response to the question without explainllig i think would be
a yes or no. If she doesn '_t recall, we will bring out the pay
r~cords and refresh her memory.
_
The Court: You are restricting it to that paJ;ticular date.
She's answered the question she doesn't know.
Mr. Harlan: Doesn't know.
· By Mr. Harlan:
Q. Do you remember what you made in June 1965 Y
A. No,~.
The Court: The best evidence of that would be the company's books and records.
Mr. Harlan: Yes, sir. We have those. I will bring this in
through some other witness. Never mind.
By Mr. Harlan:
Q. When you started with Hallmark Personnel was your
salary the same as it was when you left or shortly before
you left Hallmark Personnel, or did it increase
page 21 ] at allY
A. No, sir, to your first question, and yes, it did
increase to the last one.
Q. It did increase. It did in fact increase substantially
while you were thereY
A. Yes, sir.
Q. And you made higher at Hallmark than any other place
you have ever worked in your life. Is that correct Y
A. Yes, sir.
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Q. And this was due to what would you sayY
A. Why, I don't know how you mean that. I guess it is Q. All right, let me see if I can explain it to you. You have
testified that · prior to coming to Hallmark you were net
engaged in the employment business and that you didn't
know basically how it worked. Is this a fair statement of what
you have said Y
A. Yes, sir.
Q. And then you have testified in addition to it that it
didn't take any time to learn. Is this a fair statement of
what you have said Y
A. Yes, sir.
.
Q. And yet your income from the beginning point at
work with Hallmark was less than it was towards
page 22 ] the end of your employment with Hallmark. Is
that correctf
A. I am sorry, I didn't -

The Court: She's so testified. You are just reiterating.
Mr. Harlan: All right, sir. We will pass on.
·
By Mr. Harlan:
Q. How old are you f
A. Twenty-seven.
Q. Are you married Y
A. I have been married, yes, sir. I'm now divorced.
Q. When - you have read this contract when you signed
it. Is that correct Y
A. Yes, sir; I did go through it briefly.
Q. Did you ever on any occasion tell anyone that you
could get out of itt
A. Yes, sir, I did.
Q. Who did you tell this to f
A. Well, I don't remember.
Mr. Rixey: H Your Honor please, wait just a minute. I
object to what she might have said on some occasion as to
· whether· she could get out of the contract or not.
page 23 ] The question is legal, Your Honor, as to whether
or not the contract is valid.
The Court: What she thinks about the contract is immaterial. It is a question of what the court thinks about
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the contract whether it is valid or not.
Mr. Harlan: Yes, sir, but I would like to make this point;
the reason I am asking this question is because there was a
breach of contract which I feel was a willful breach in attempting to prove this. Any discussion she might have had
about breaking the contract or intending to break the contract will tend to sustain my point that the contract was
deliberately breached by her, and this is the pointThe Court: Whether it is deliberately done or not, if it
is breached it is breached.
Mr. Harlan: All right, sir. I will passThe Court: And all the rights you have flowing from that
breach can be asserted.
By Mr. Harlan:

Q. Who is Richard M. White, Jr. Y
A. My employer.
Q. And what is your employer at the present?
page 24 ]
' A. Pardon!
Q. Who is your employer at the present? What- is it an
individual, company, firm, or what?
A. He owns Universal Van Lines.
Q. He owns Universal Van Lines!
A. Yes, sir.
Q. And you are working for Universal Van Lines right
now!
A. No, sir; Universal Employment.
Q. Well, then, what has he to do with Universal Employment!
A. He owns stock in the company. It is his company, along
with two other men.
Q. Did Mr.. White offer you this job with Universal Em·
ployment Company!
A. Yes, sir.
Q. wp.en did he offer you this jobf
A. After I had talked to an attorney about getting out
·
of my contract and so forth.
Q. What date was this Y
A. I'm not sure of the date, sir.
Q. Was it in June or July or was it in August of 1965 Y
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Mr. Rixey: Wait just a minute. I object, Your
page 25 ) Honor. I believe that any further questions along
this line would be immaterial to the question of
whether or notThe Court: What is the purpos~ of the testimony?
Mr. Harlan: The purpose of this, Your Honor, I submit, I
will tie up at a later date, but basically this lady broke a
contract and we are seeking injunctive relief for damages
and I am trying to establish now the beginning of how Mr.
Hand was damaged, and I think - if the court will give me
this latitude I will prove it to the court that there was damage
going on with Mrs. Jones prior to her ever quitting Mr. Hand.
Mr. Rixey: If Your Honor please, I thought we had agreed
that we were limiting ourselves to the injunctive relief and
no damages.
Mr. Harlan: The injunctive relief may be given for damages
which may not be assessed by the court. They are intangible
damages as well as .tangible dollar-and-cents damages. Now,
we are asking for general equitable relief in this
page 26 ) injunction. because of possibilities of actual damages taking place now and damages which may be
in the future, and I am merely trying to establish part of
my evidence is to show the damage that was done prior to
her leaving.
·
Mr. Rixey: That's what we object to, if Your Honor please,
because if we will just narrow the issue here today to the
contract and the validity of the restrictive covenants, we
will get through and we won't have to have a million witnesses. But despite my understanding that we weren't going
into damage, all of a sudden heTe we start rolling into damage
and he wants damages now.
Mr. Harlan: We are talking in the generic sense of the
~~

.

The Court: From the notice of motion or the bill, rather,
and the contract you are asking for .an injunction against
this defendant.
Mr. Harlan: Yes, sir.
The Court: And whether an injunction will lie is based
on the validity of the contract in that field in which it operates.
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But I don't think there is any recovery of dampage 27 ] ages. If you do, we will. have the whole matter
continued until the regular term of court and
have a jury impaneled to assess the damage.
Mr. Harlan: I quite agree. I mean let's put it this wayThe Court: The court is not going to assess any damage
in this proceeding. It is the jury's province.
Mr. Harlan: Your Honor, the purposes of this trial - the
court's already said it is not going to award money damages.
We accept this. I am not proving or attempting to prove
money damages here.
, The Court: The court, if it will help you any by saying
if the contract is valid you are entitled to your injunction.
Now, what she did or what passed through .her mind as to
whether she could deceive the people she was working for
and all that, that tends to go to the matter of damages, which
the court has ruled out.
Mr. Harlan: All right, sir.
The Court: NowMr. Harlan: We will pass on.
The Court: I sustain the position Mr. Rixey
page 28 )
takes that these questions have no bearing on
the issue now before the court. She's admitted she's broke
the contract. She might have consulted a lot of people, but
however many people she may have consulted, that wouldn't
help her at all in this proceeding if she's violated the contract. She's admitted she did violate it.
Mr. Harlan: Your Honor, I feel that I must protect myself in. this position and I concede - accede to the court's
ruling but note my exception, if Your Honor please.
The Court: Very well, sir.
By Mr. Harlan:
Q. Did you seek legal advice as to breaking this contract!
A. Yes, sir~
·
Q. From whom did you seek this legal advice Y
A. Robert Epstein.
Q. What day was this Y
Mr. Rixey: If Your Honor please Mr. Harlan: Now, Mr. Rixey has already come out, Your
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Honor, and testified before the court in the prepage 29 ] linrlnary hearing that counsel was sought, and I
am merely- he's opened the door and I am just
going through it.
·
Mr. Rixey: It is a fact that counsel did advise Mrs. Jones
that the contract was The Court: I don't think that's Mr. Rixey:- was too restrictive, but I don't think that's ·
in this case right now.
The Court: Whether he advised. her, she got bad advice,
it might go to the culpability of punitive damages, if you
were dealing with that, but if she's broken the contract it
is no help because she talked to some lawyer about it.
Mr. Harlan: Your Honor, the purpose of this question is
not that at all.
The Court: You can have a warrant sworn out and you
have some protection by making a full disclosure. But this
is a different matter. This is a contract she herself has made..
Mr. Harlan: There again, I don't know what point in
time. You have ruled out the question of whether I should
ask her questions prior to her leaving. I accede to that with
an exception.
page 30 ]
The Court: I think .you can rest your case on
whether or not she failed to comply with the
terms of this contract.
Mr. Harlan: All right, sir. We will go on with that. Again
I respectfully would like to note my exception.
The Court: Yes, sir.
By Mr. Harlan:
Q. When did you start work with Universal Employment
CompanyY
The Court: You are now working in the same line with
another company. Is that right Y
The Witness : Yes, sir.
The Court: .And that you realize that you signed this this is your signature .and you ·agreed in this contract not
to engage in that kind of business within thirty-five miles
of wherever this company· with whom you have a contract
is located. Is that right?
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The Witness : Yes, sir.
The Court: She'~ made out a case, a prima facie case,
subject to defense.
Mr. Harlan: All right, sir. Let's see if I have any other
questions.
page 31 ]
The Court: You can put on other evidence to
contradict whatever Mr. Rixey might put on.
Mr. Harlan: All right, sir. Step down, Mrs. Jones.
Mr. Rixey: We have no questions of Mrs. Jones.
The Court: Stand down.
Mr. Harlan: I would like to call Mr. Richard M. White,
Jr., please.
·
Mr. Rixey: Your Honor, Mr. Epstein was subpoenaed as
a witness by Mr. Harlan and I wonder if the court might
consider conferring with Mr. Harlan as to whether he is
needed or not. I think he would like to go.
Mr. Harlan: Well, he was ·needed until my last question.
If the court's going to let me go into the aspects of who was
with Mr. - who was with Mrs. Jones when she came in to
see Mr. Epstein I certainly do want him, because I think
this is in aid of my case here to show that this was done
willfully and intentionally and deliberately, and I am trying
to prove the case too. I realize the court's position I just
need to show it was breached, but if I am not going
page 32 ] to be .allowed I am certainly willing to let Mr.
Epstein go.
The Court: Let him go.
Mr. Epstein: Thank you, Your Honor.
RICHARD M. WHITE, JR.,
called as witness on behalf of the complainant, having been
first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
By Mr. Harlan:
Q. What is your full name, sirf
A. Richard M. White, Jr.
Q. By whom are you ·employed at present Y
A. Universal Van Lines, Incorporated.
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Q. What is your capacity with Universal Van Lines, Mr.
VVlrltet
·
A. Executive vice-president.
Q. Are you working for any other firm at this time Y
A. None at all.
Q. I see. Are you affiliated with Universal Employment!
page 33 )
A. Yes, I am.
Q. Why ·would you say to me you are not working for any other firm Y
A. I am not working for any other firm. I am affiliated as
president of Universal Employment Agency.
Q. Do you draw a salary from this firm Y
A. No.
Q. None .at allY
A. None at all.
Q. It is purely gratis Y
A. No, not so much gratis as the fact that I am not drawing any salary at the present time.
Q. I see. But you are doing some work for them, are you
notY ·
A. Yes.
Q. Then you are working for them, are you not Y
A. Somewhat, yes.
Q. Somewhat?
A. Yes.
Q. You are or you aren't Y
A. Yes.
Q. Where is your office located Y
A. 117 West Virginia Beach Boulevard, Norfolk.
page 34 )
Q. Is that the only office you have 7
A. Universal Employment Agency, so to speak.
Q. Where is the office of Universal Employment Agency
located?
A. Law Building, Granby Street.
Q. Is that 117 West Virginia Beach Boulevard Y
A~ No, it isn't.

Mr. Rixey: If Your Honor please, I object to Mr. Harlan's
attitude in examining Mr. White. I think he could be a little
more civil with him and just make his questions clearer.
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The Court: What's the purpose of that last question!
Mr. Harlan: The last question, Your Honor, is in order
to establish whether or not the injunctive relief sought is
within the area of the eighteen- of the thirty-five miles. I
established where Hallmark is located and now I have to
establish the area where Mrs. Jones is now working.
The Court: Answer the question, if you can.
A. Now, would you repeat the question, please!
page 35 ) By Mr. Harlan:
Q. What .is the address, Mr. White, of Universal Employment Company!
A. The Law Building, Granby Street, 416.
The Court: Has that been the same address for how long!
The Witness : Ever since we have been in business, Your
Honor.
By Mr. Harlan:
Q. How far away is this from Hallnl.ark's place of employ!
A. Oh, maybe ten or twelve blocks.
Q. Ten or twelve blocks, did you sayT
A. That's right. The exact number of blocks I don't know.
Q. Do you know where 207 Granby Street is Y
A. Yes.
Q. And how far away is 147 Granby Street from 207!
A. Oh, one block, as far as the employment agency goes.
I thought you were referring to the v.an lines.
Q. Let's - for clarification then, if I am confusing you,
let's stick to Universal Employment. I am not interested at
this moment in Universal Van Lines.
page 36 ) A. May I say one thing!
The Court: Not unless you are a~ked the question.
By Mr. Harlan:
Q. What is Universal Employment! Is it a corporation, a
partnership, or what t
A. It is a corporation.
Q. Who is its registered agent!
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A. Explain that to me!
Q. Well, every corporation has a registered agent-. If you
don't know it you can state such. Do you know the registered
agent of your corporation Universal Employment - is it
company or corporation or what is its exact name!
A. Universal Franchises, Incorporated.
Q. Trading as A. Universal Employment Agency.
The Court: Does that company do business in the Norfolk
office or thirty-five miles from the center f
The Witness : No, sir; we haven't been.
By .Mr. Harlan:
Q. Is your testimony you do not do employment business
within a thirty-five-mile radius Y
A. Within a thirty-five-mile radius, yes, sir.
page 37 ]
Q. I thought the judge just askedA. I thought you said outside.
Mr. Rixey: You did, the question was outside of thirtyfive miles.
By Mr. Harlan:
Q. My question .is do you do business within the thirty-fivemile area!
A. Yes.
Q. And is Mrs. Jones employed with you f
A. Yes, she is.
Q. How long has she been employed with you Y
A. Approximately one month, since we opened up.
Q. The exact date of that month, do you have that information!
A. No, I don't.
Q. Was it August 23rd, which is a Monday, 19657
A.· It was either August 23rd or August 26th, I am not
positive.
Q. A Monday or a Tuesday!
A. A Monday or a Thursday.
Q. On a Monday or a Thursday. Well, a Thursday would
he the 28th.
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page 38 ]

Mr. Rjxey: No, it would not be.
Mr. Harlan: Excuse me, 25th.
Mr. Rixey: 26th. Thursday was August the

26th.
By Mr. Harlan:
Q. Is that the date she came to work for you Y
A. I'm not sure.
Q. Who drafted your articles of incorporation 7
Mr. Rixey: If Your Honor please, I object to that.
The Court: Objection sustained.
By Mr. Harlan:
Q. Do you spend part of your time at Universal Employment and part of your time at Universal Van Lines?
Mr. Rixey: If Your Honor please, may I object.
The Court: Objection sustained.
By ~:fr. Harlan:
Q·. When did you first meet Chris Jones 7
Mr. Rixey : I object.
Mr. Harlan: Now, what in the world is the objection for
this, Mr. Rixey Y
Mr. Rixey: If Your Honor please, we are trying to go to
the v.alidity of ·restrictive covenants, and my
page 39 ] objection was solely for the purpose of getting
rid of extraneous materials. Now, let's look - ·
The Court: The court has suggested to counsel for the
complainant that he has alr-eady made out .a prima facie case,
and you may rest if you wish, and if there's no testimony put
on you will get the relief you asked for in the bill by decree
of the court. That's - any more - you can't get any more
than that.
Mr. Harlan: Well, what disturbs me, very frankly, Your
Honor, is the fact I was impressed by our last conversation
with the court that the court was of a mind that the partjcular franchise or particular aspect of Universal- of Hallmark
sought to be enjoined was not that type of business secret
or business ~
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The Court: No, I was very much interested in knowing
whether they have any trade secrets in an employment agency.
Mr. Harlan: Fine, we will go into that.
The Court: That was a rather unusual restriction.
Mr. Harlan: All right. You step down, Mr. White. Thank
you.
The Court: Mr. Harlan, you wish to rest at this
page 40 ]
time!
l\{r. Harlan: No, sir, I do not wish to rest. I am interested
in putting on some more evidence of showing there is a valid
franchise or system or secret that we seek to have enjoined.
The Court: Well, the court will rule now that such· a contract can be a valid, legal contract.
Mr. Harlan: All right, sir. Then we can skip over that part.
The Court: So far as the natur-e of the work. You might
enjoin a person from keeping books for another concern.
Mr. Harlan: All right, sir. Then we will not go into this
other evidence.
The Court: Who do you have, Mr. RixeyY
Mr. Rixey: If Your Honor please, I would like to ask the
court to permit me about a ten-minute recess, if you please,
sir.
The Court: Very well, the court will recess for ten minutes.
(The court recessed at 10 :45 a.m., September 30, 1965, and
reconvened at 10 :55 a.m., September 30, 1965.)
page 41 ]

The Court: Mr. Rixey, the court, as you recognize, has held that the complainant has made out
a case for injunctive relief, a pri;rna facie case. Now, that would
seem to turn on - from that point turn on the question of
whether this contract is a valid contract binding on the parties.
If it is so held - and the authorities - and there are thousands of authorities on this subject, as you well know- then
he is entitled to relief, and I don't know any evidence you
might put on to help the situation.
Mr. Rixey: Well, if Your Honor please, may I say this: that
it is our view that since this is a contract in restraint of trad-e
that it is a contract which must be carefully examined and
strictly construed before it is enforced. .And we feel that the
employer, and the authorities so state, has the burden of
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proving that the restrictive covenants are reasonable. Now,
the plaintiff in this case - the complainant has not proved
that the restrictive covenants, we submit, are reasonable. We
are now prepared to show, and we will come forpage 42 ] ward briefly with our evidence, that the restrictive covenants in this contract are unreasonable,
and we are going to tie the unreasonableness in directly to the
plaintiff's business to show that they didn't need these re:..
strictive covenants and that the covenants are ha:rsh and
oppressive, unnecessary to the business of the complainant.
The Court: And all that in view of the Paa;ton caseY I am
not admitting that the Paaiton case is correct, but Mr. Rixey: Yes, sir. I don't want to overburden the court,
but I don't want to overlook any propositions either.
The Court: But the evidence, full-dress rehearsal, when
the manufacturer, who was represented by Paxton, and Paxton's employee - this employee conspired - the manufacturer conspired with the employee of Paxton's to change the
situation, cancel the contract, and the manufacturer employed
Paxton's employee in spite of such contract, and everything
was timed so that everybody got notice at a certain time and
great legal advice was obtained, and when they held as they
did, I'd say any contract of this kind is enforcepage 43 ] able under that ruling. There are thousands of
cases ho1d otherwise all over the country, but -lvfr. Rixey: Well, in the Paxton case, Your Honor, which
we feel is clearly in support of our position, the court said
that the restrictions in the Paa;ton case were unreasonable,
and the Supreme Court in an opinionThe Court: The Paxton case didn't have any more unreasonable provisions than we have in this contract.
· ·.Mr. Rixey: But in the Paa:ton case - let me be sure that I
understand. In the Paxton case the Supreme Court said the
contract is unreasonable and therefore they denied the injunction. Yes, sir, they refused - the Virginia Supreme Court
refused to· unhold the injunction. They said the restrictions
were too harsh, and that's when they overruled this court.
The Court: What were the re~trictions in the Paa;ton caseY
Mr. Rixey: Yes, sir. In the P aaion case the restriction was
that the former employee was not directly or indirectly, either
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as principal, agent, or servant, for a term of
three years - and I'm going to j·ust eliminate
some of it - engage in any branch of marine or
industrial supplies, equipment, services business in this certain territory, and the court said such restraint is unreasonable in that it is greater than is necessary to protect Paxton
in his legitimate business interest. You had held that the injunction was propc:'r and you enjoined this man.
The Court:. Yes.
Mr. Rixey: The Supreme Court said to this court we feel
that the restraint iE; unreasonable because you are denying
this employee and curtailing his legitimate efforts to earn a
livelihood because you say he can't go in any branch of marine
or industrial supplies, etcetera.
Now, our contract is very similar. They say to this young
lady she can't work for an employment agency in any capacity,
whether it is a secretary, office manager, counselor, janitor,
anything..
The Court : All she'd have to do is go to Richmond. It is
over the thirty-five miles, unless they can estabpage 45 ] lish they have an office there. Thirty-five miles is
very limited. Some contracts cover the whole
United States, which are held not good.
Mr. Rixey: If Your Honor please, we are going to show
with our evidence, in line with this Paa;to'nJ case, because in
the Paa;ton case, jf it please the court, they said the language
''in any branch'' was too restrictive, and that's exactly what
they have got in our contract, "in any capacity." The Paa;ton
case is very, very similar to our case, and it is on the authority
of the Supreme Court in the Paxton case that we are asking
this court to hold that this plaintiff is not entitled to the injunctive relief and we are going to show that the restrictions
are not necessary.
The Court : Your client was asked the question on the stand
did she know that she had signed this contract and its terms,
and she said readily that she knew, and when she did that,
why, she is seeking now to avoid a contract of her own making.
No trickery. No, she even talked to some lawyer, I believe it
wasMr. Rixey: Yes, sir.
page 44 ]
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page 46 ]

The Court: - as to whether she would or could
cancel the contract.
Mr. Rixey: And that's what they did in the Paa;ton case.
The man signed the contract with Mr. Paxton, then he went
and got his lawyer and his lawyer said, no, he didn't have to
abide by it, and the Supreme Court said he did not have to
abide by it. Now, that's The Court: The contract - if that language is accepted
at face value, the contract - all contracts would be unenforceable.
Mr. Rixey: No, sir. There can be The Court : Suppose we get along with this case. You put
on for the record's sake any evidence you wish.
Mr. Rixey: All r.ight, sir. I am going to call Mrs. Jones as
a witness, please.
Mrs. Jones, will you come back to the stand Y

RUBY M. JONES,
defendant, called as a witness on her own behalf, having been
first duly sworn, was examined and testified as follows:
page 47 ]

DIRECT EXAMINATION

The Court: Young· lady, I had some difficulty in hearing
what you had to say last time. Suppose you raise your voice.
The Witness: Yes, sir.
By Mr. Rixey:
Q. Mrs. Jones, you are the defendant in this case?
A. Yes, sir.
Q. And you have previously testified, have you not!
A. Yes, sir.
Q. All right. Now, while you were working for Hallmark
Personnel Agency, Incorporated, the ,plaintiff, I ask you if
you placed people in jobs 7
A. Yes, sir.
Q. And did you make these placements in the cities of
Norfolk and Virginia Beach and Portsmouth!
A. Yes, sir.
Q. During the time that you worked for Hallmark did you
make any placements in Suffolk?

Hallmark Personnel Agency, Inc. v. Ruby M. Jones

25

Ruby M. Jones

A. No, sir.
Q. Smithfield Y
A. No, sir.
page 48 ]
Q. Driver Y
A. No, sir.
Q. Eastern North Carolina, that is, near the Virginia
border!
A. No, sir.
Q. Newport NewsY
A. No, sir.
Q. Hampton!
A. No, sir.
Q. Williamsburg?
A. No, sir.
.
Q. Did you make any placements, Mrs. Jones, outside of the
Norfolk-Portsmouth-Virginia Beach area?
A. No, sir.
Q. How about Chesapeake 7 Did you make any in what used
to be Norfolk County, now Chesapeake Y
A. Yes, sir.
Q. Now, you were a counselor, were you not, for Hallmark?
A. Yes, sir.
Q. What is your. occupation with your current employer,
Universal Employment Agency!
A. Counselor and manager.
Q. What do you mean by manag-er?
A. Well, I manage the office, you know, make
page 49 ] sure everything is done right.
Q. Did you do this latter type of work while
you were over at Hallmark Y
A. No, sir.
Mr. Rixey: Thank you, Mrs. Jones. Answer Mr. Harlan.
The Court : You say you did not do the work in the other
position?
.
The Witness : No, sir.
The Court: Cross-examine.
CROSS-EXAMINATION
By l\rir. Harlan :
Q. Are you familiar with V. H. Monette Company?
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A. Familiar, yes, sir.
Q. Have you ever placed anyone at V. H. Monette Y
A. No, sir.
Q. Did you have V. H. Monette on your list of prospective
employers!
A. No, sir, I did not.
Q. What was your desk at. Hallmark Employment
Agency!
page 50 ]
A. Female.
Q. Do you know who V. H. Monette is1
A. Yes, sir, I do.
Q. They do hire quite a few number of female employees,
do you know that Y
A. Yes, sir.
Q. And yet you are testifying· that you did not or were not
aware that they were a prospective employerY
A. I was aware, but I never did talk directly to this perso1<
that you are speaking of. I. never did get a listing from him.
It was all·
Q. You never got a listing from him, but were you aware
that he was there to be listed as an employer'
A. If I happened to have a qualified applicant, yes, sir.
Q. You would have sent him to V. H. Monette, would you!
A. No, sir.
Q. You would not f
.A. It .was long distance, to start with, and I have never
dealt with him at all.
Q. You didn't do anything in Williamsburg because
Williamsburg is beyond the thirty-five-mile radius. Isn't that
correct?
page 51 ]
A. I didn't know the mileage.
Q. I see. Now, while you were at Universalexcuse me. While you were at Hallmark Personnel do you
remember a conversation shortly before you left with Mr.
Hand where he had mentioned to you that you were considered
to be a manager for a prospective new branch office about
two days before you leftY
A. He did not say it in those words, no, sir.
Q. Did he mention· though that you were being considered
for some sort of managerial position 1
A. No, sir.
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Q. And you are denying the fact that you were training
toward beco~g a branch manager?
A. Yes, I do deny that.
Q. Under oath!
A. Yes, sir.
Mr. Harlan: No questions.
Mr. Rixey: Thank you. Come down.
Mrs. Donna R. Cox, please.
Mr. Harlan: Your Honor, there's a witness here that's
been requested to be sequestered. Now, he may be called by
Mr. Rixey. Now, if Mr. Rixey is not going to call him again,
I have no objection to his being in the courtroom. But if he
is, I do.
page 52 ]
Mr. Rixey: I am aware of the rules, if Your
Honor please, and do not expect to call Mr. White.
DONNA R. COX,
called as a witness on behalf of the defendant, having been
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Rixey:
Q. Would you state your name, please!
A. Donna R. Cox.
Q. Where do you live, Mrs. Cox f
A. 307 South Ansell, Portsmouth.
Q. Where are you employed Y
A. Personnel Service.
Q. Personnel Service Y
A. Employment Agency.
Q. Is that an employment agency business Y
A. Yes, it is.
Q. And where is that office f
A. 300 Boush Street.
page 53 ]
Q. How long have you been employed by Personnel Services 7
A. Nine months.
Q. Were you formerly employed by Hallmark Employment
Agency- Personnel Agency Y

28

Supreme Court of Appeals of Virginia
DorinaR. Cox

A. Yes, I was.
Q·. For how long did you work for Hallmark?
A. ·Thirteen months.
Q. When did you stop working for Hallmark Y
A. December 2, '64.
Q. And you went to work for Personnel Ser~ces the following month?
A. January 22, '65.
Q. All right. During the thirteen months that you worked
for Hallmark did you make placements for that concern Y
A. Yes, I did.
Q. Did you make placements in the cities of Norfolk, Virginia Beach, Portsmouth, and Chesapeake Y
A. Yes.
Q·. Did you make any placements at all outside of those
cities?
A. No, I did not.
Q. Did you make any placements on the Peninsula?
A. No.
page 54 ]
Q. Ne'vport News-Hampton? In the SuffolkDriver area Y
A. No.
·Q. Smithfield Y
A. No.
Q. "While you were at Hallmark, Mrs. Cox, did you have
a contract with Hallmark?
A. Yes, I did.
Q. Has Hallmark sought to stop you from working for
Personnel Services Y
A. No, they haven't.
Q. Hav~ they requested you to come back to work for them?
A. Yes, they have.
Mr. Rixey: Thank you very much. You may inquire.
The Court: Did you sign any contract of employment?
The Witness : Yes, I did.
The Court: Stand down.
Mr. Harlan: Excuse me, Your Honor. I would like to have
the opportunity of cross-examining her.
The Court: All right, sir.
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page 55 ]

,.

CROSS-EXAMINATION

By Mr. Harlan:
Q. The judge asked you the question did you sign a contract of employment with restrictive covenants in it. Is that
right!
.A. That's right.
Q. Your name at the time you were working for Hallmark
was what, Mrs. Cox!
.A. Hahn.
Q. .And what capacity are you engaged in now with Personnel Service employment agency!
.A. I am now a counselor.
Q. Since when Y
.A. 1st of September.
Q. I see. But up until the 1st of September you were in
what capacity?
A. Receptionist.
Q. Receptionist. .And you had been a receptionist prior to
that until the date you started work with them?
A. That's right.
Q. .And as a receptionist you don't place people in jobs,
do youY
A. You do not.
page 56 ]
Q. And any of the information that you may
have gained as a counselor with Hallmark, did
you use it in your job with Personnel Service, such as placing
people!
.A. No.
Q. I see. Now, are you familiar with V. H. Monette in
Smithfield, Virginia Y
A. Yes, I am.
Q. Were these one of the people that were considered to
be prospective employers by Hallmark when you worked for
themY
.A. Yes.
Q. And were there other employers, prospective employers,
although you may not have placed them yourself, in Newport
News or Suffolk?
.A. Yes.
Q. There were employers there and other counselors while
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you were working with Hallmark had placed people there.
Is that correct!
Mr. Rixey: I object to counsel testifyjng, if Your Honor
please. I think he ought to stick strictly to questions.
Mr. Harlan: It is a leading question, Your Honor. This is
cross-examination. I am just asking what any atpage 57 ] torney on cross-examination is allowed.
Mr. Rixey: I object to it. It is not a leading
question when he is testifying and givi~1g the answers and
just ·running on.
The Court: That is the reason that leading questions are
not permissible except - and this is an .exception. Go ahead.
Mr. Harlan: Thank you, sir.
By ~Ir. Harlan:
Q. My question was that while you were at Hallmark, Mrs.
Cox, you were aware that Hallmark considered prospective
employers to be located in the cities of Newport News, Hampton, Suffolk, and Smithfield, did you not f
A. That's correct.
Q. And while you were in Hallmark's employ other counselors, other than yourself, may have placed people there,
to your knowledge!
A. Yes.
Mr. Harlan: All right. No further questions. Thank you.
The Court: You may step down.
Who do you have next Y
Mr. Rixey: Call Mrs. Markman.
page 58 ]

MARILYN MARKMAN,
called as a witness on behalf of the defendant,
having been first duly sworn, was examined and testified as
follows;_
DffiECT EXAMINATION
By Mr. Rixey:
Q. Wi1lyou state your name, please Y
A. Marilyn Markman.
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Q. Where do you live Y
A. 5477 Bayberry Drive, Norfolk.
Q. Were you formerly employed by Hallmark Personnel
Agency?
A. Yes.
Q. How long were you in the empioy of the Hallmark
people!
A. Two years and three months.
Q. Are you there - aFe you currently employed by the
Hallmark people Y
A. No.
Q. How long have you been away from your job with
Hallmark!
A. About five weeks, approximately.
Q. What sort of work did you do for Hallmark, Mrs.
Markman!
page 59 ]
A. I was a supervisor for female division and
a counselor.
Q. You placed people in various job positions, did you Y
A. Um-hum.
Q. And did you have other people working under you Y
A. Yes.
Q. During the time that you ·were with Hallmark did you
make placements or supervise placements in Norfolk, Portsmouth, Virginia Beach, and Chesapeake areas!
A. Yes.
Q. Did the scope of the Hallmark agency extend beyond
those cities Y
A. Yes.
Q. To what extent did you make other placements?
A. Smithfield and Newport News, possibly.
Q. Well, how many placements did you make~ or supervise
in the Smithfield area 1
A. About one a month.

Mr. Harlan: Your Honor, I am going to object to that
· question as to how many. I don't lmow whether this is relevant
or not, because this would be an opinion again,
page 60 ] and I think the fact that Mr. Rixey has already
elicited from his own witnesses that there were
placements made would be sufficient for the limiting again,
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and going along with Mr. Rixey's vein of .trying to limit
this case I go in with him and say let's limit it again.
Mr. Rixey: If Your Honor please, that's not so. My witnesses haven't said placements were made in Smithfield prior
to Mrs. Markman, and certainly we are trying to show to what
extent Hallmark needs this protection.
The Court : She's testified there were placements made in
Smithfield and other places.
Mr. Rixey: Now I want to find out how many.
The Court: Now she says she doesn't know.
Mr. aixey: We haven't asked her. She knows. But Mr.
Harlan says that's her opinion. It is not her opinion at all.
She knows how many placements have been made approximately in the Newport News-Smith:field-Hampton area.
The Court: You have asked her the question. She apparently hasn't answered it.
Mr. Rixey: She is prepared to answer it.
page 61 ]
The Court: Go ahead answer.
Mr. Harlan: Your Honor, just one thing: What
is the materiality! I suggest the fact that there were placements made is certainly material. How many is immaterial.
It is irrelevant.
Mr. Rixey: No, sir, judge. They put thirty-five miles in this
contract, and we are trying to show - we .are showing that
thirty-five miles is an unreasonable restriction, because that's
over and beyond the normal scope of the Hallmark operations.
Now, two witnesses have already said they didn't make any
placements out and beyond the cities right around here, the
big four.
The Court: This lady said she did make sorqe placements.
Mr. Rixey: Now I want to find out to what extent she
made placements.
The Court : Do you have a record of the names and parties
of employers Y
The Witness: Well The Court: In your possession Y
The Witness: No, sir.
The Court: That's the best evidence, not what
page 62 ]
she remembers.
Mr. Rixey: Well, I want to ask her, if it please the court,

Hallmark Personnel Agency, Inc. v. Ruby M. Jones

33

Marilyn Markman

approximately how many placements she made in the Suffolk
area.
The Court : Well, she said she didn't know.
~Ir. Rixey: No, she did not. She hasn't answered.
The Court: How many placements in Suffolk f
The Witness: None in Suffolk. Maybe one a month in Smithfield.
By Mr. Rixey:
Q. None in Suffolk, one per month in Smithfield Y
A. To V. H. Monette Company.
Q. ~{onette company Y
A. (Indicated yes)
Q. How about in Newport News, Hampton A. There might be one a year. I can't even remember the
client. It can be checked.
Q. Approximately one per yearf
A. Yeah.
Q. Williamsburg, Virginia f
Mr. Harlan: Object, Your Honor. Williamsburg I believe
is not within the thirty-five mile radius and therepage. 63 ] fore would be immaterial to this issue.
·
1Ir. Rixey: vVilliamsburg is within the thirty·five-mile radius.
Mr. Harlan: Well, there is no evidence of this fact.
A. None in Williamsburg.
The Court: She didn't have .any in Williamsburg, so that's
immaterial.
By Mr. Rixey:
Q. Mrs. J\ilarkman, do you know how many Hallmark
offices there are of your own knowledge Y
The Court: In the United States Y
Mr. Rixey: Yes, sir.
A. I.only know of one. I don't know.
The Court: She knows of one.
By }tir. Rixey:
Q. Of your own knowledge Y
A. (Indicated yes)
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Mr. Rixey: All right. That's all. Now answer Mr. Harlan.
The Court: Stand down.
You want to ask her any questions Y
Mr. Harlan: I don't think so, Your Honor.
The Court: Stand down.
Who do you have next Y
page 64 ]
Mr. Harlan: Excuse me, I .do. Yes, I do. I beg
your pardon. I am sorry. I got the name mixed up.
The Court: Go ahead.
CROSS-EXAMINATION
By Mr. Harlan:
Q. Do you remember the circumstances how you left Hallmark Personnel Y
A. Yes.
Q. What were those circumstances Y
A. I quit.
Q. But at the time of the quitting was there any ill feeling
between you and Hallmark!
A. Yes.
Q. There was, was there not Y
A. (No reply)
11r. Harlan: No further questions.
The Court: Stand down.
Who.do you have nextY
Mr. Rixey: If Your Honor please, I want to call Mr. Hand
as an adverse witness.
The Court: Is he the complainant Y
page 65 ]
Mr. Harlan: He is the complainant, the president, Your Honor.
HERBERT W. HAND,
called as an adverse witness, having been first duly sworn,
was examined and testified as follows :
DffiECT EXAMINATION (ADVERSE)
By Mr. Rixey:
Q. State your name, please Y
A. Herbert W. Hand.
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Q. What is your address, :Mr. Hand 7
A. 1238 Cromwell Avenue, Chesapeake.
Q. And what is your occupation, sirY
A. President of Hallmark Personnel.
Q. Is that a corporation Y
A. Yes, sir.
Q. Is the correct name of the corporation Hallmark Per.;. __
sonnel Agency, I-n-c. Y
A. That's correct.
Q. And how long have you been operating under that
nameY
page 66 )
A. Since March of 1963, I believe.
Q. And is that a franchise-type operation, Mr.
HandY
A. No, sir.
Q. The answer is no Y
A. No.
Q. Are there other Hallmark agency locations other than
Norfolk?
A. Well, not connected with myself. There are other Hallmarks throughout the country, but they have no connection
with my agency.
Q. Well, there is some connection between your Hallmark
and the other Hallmarks, is there not, Mr. HandY

Mr. HarlaJ?.: Your Honor, he's already testified no.
A. No, sir.
By Mr. Rixey:
Q. Well, let's delve into it a bit. There was a connection
between the two was there not, Mr. HandY
A. No, sir.
.
Q. Between your Hallmark and the Hallmarks in other
parts of the country Y
A. No, sir.
Q. Did you come to Norfolk and open up this
page 67 )
agency!
A. I certainly did.
Q. And start this corporation Y
A. Yes, sir.
Q. And at the time -you did you used the name Hallmark.
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Is that correct Y
A. That's correct.
Q. And there were other Hallmark agencies located in
other cities throughout the countryY
Mr. Harlan: Your Honor, I would like to object right now.
Mr. Rixey is using the term Hallmark. Mr. Hand has already
stated that there are other named agencies known as Hallmark. Now, if Mr. Rixey is going to confuse my witness, the
name ·of this agency is Hallmark Personnel Agency, Incorpo·rated. And if Mr. Rixey would confine his questions to that,
this is the matter which is in issue. You will find there arc
other agencies which have a different name under different
·
corporations.
The Court : He says you are trying to inject the name of
of other companies as being the company he is trading
under.
Mr. Rixey: If Your Honor please, let me call
page 68 ]
the court's attention to the contract. It says that
this person shall not engage in any capacity with any other
person or firm engaged in a similar business to Hallmark
within .a radius of thirty-five miles of the Hallmark office.
The Court: That's merely descriptive of the kind of business that the Mr. Rixey: I understand. Let me finish- or within a radius
of thirty-five miles of any city in which a Hallmark office is
located.
Mr. Harlan: Your Honor, if I may justMr. Rixey: Will you please let me finish, Mr. Harlan, and
thenMr. Harlan: I wouldn't want you to mislead the court here,
Mr. Rixey, because you may not have read the first paragraph.
~Ir. Rixey: Your Honor, I acknowledge that this is a contract between Hallmark Personnel Agency, Inc., and Ruby
M. Jones, but the contract reads as I have just read to the
court. They refer to Hallmark offices throughout the country,
and I think that we should be entitled to ask Mr.
page 69 ] Hand where these other Hallmark offices are located throughout the country, and if there are
none, why such a restriction had to be in this contract. Now,
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that's pertinent and right to the point of the restrictive covenants.
Mr. Harlan: Now, if Mr. Ri.xey is through I would like
to say something on this point, Your Honor. The very preamble to the contract says Hallmark Personnel Agency, Inc.,
of 207 Granby Street, Norfolk 10, Virginia, herein called
Hallmark. It is a shorthand for the term of this particular
policy. Throughout this contract, as clearly stated in the first
paragraph, Hallmark means Hallmark Personnel Agency,
Inc., and no other Hallmark, and therefore Mr. Rixey 's line
of questioning is totally out of place.
The Court: All right, sir. Continue the examination.
By Mr. Ri.xey:
Q. All right, sir. 1\{r. Hand, there are other Hallmark offices
throughout the country, are there not?
A. There are.
Q. Can you tell me, please, where they are located Y
A. I only have knowledge of two, really, and
page 70 ] I am sure there are possibly others.
Q. Where are the ones you have knowledge of Y
A. The one that I have knowledge of, and I didn't realize
that - of the name until the middle of last year, is a Hallmark Agency in New York City.
Q. All right, sir.
A. The other agency that is I believe still in existence is
in Harrisburg, Pennsylvania.
Q. All right, sir.
A. I have heard conversation of one or two others, but I
don't know for sure.
Q. There are others that you have heard of Y
A. I have heard of one or two others.
Q. Philadelphia Y
A. No, not that I have heard of.
Q. Chicago!
A. Possibly.
Q. Yes, sir. Now why did you use the name Hallmark when
when you started your agency here?
A. Well, I was thinking of a name and Hallmark seemed
to be a very attractive name to use and this is the reason I
selected it. No particular reason.
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Q. It is a name that has previously been used by employment agencies in other areas in the country, is it
not!
page 71 ]
A. Not to my knowledge at the time, no sir.
Q. Well, now, in this· contract, Mr. Hand, you
have referred to a prohibition against the employee from
working within thirty-five miles of a Hallmark- of any city
in which a Hallmark office is located. What did you have in
mind as to where the other Hallmark offices would be located Y
A. Well, I had in mind the possibility of going into the
franchising business a:t a later date, which I still have in '
mind.
. Q. And was it your idea that wherever you decided to put
a Hallmark office the employee would not be able to work
within thirty-five miles of that city?
.
A. That's correct.
Q. And so you didn't just pick thirty-five miles of the
City of Norfolk, but you picked thirty-five miles of any _city
where you might decide to locate a Hallmark office Y

Mr. Harlan: We really are getting out in the area of speculation now, Your Honor. Again, Mr. Rixey's own words at
the opening of this case is to trim it right down to the heart
of the thing, and I really don't see The Court: He is within his rights of
page 72 ] cross-examining this adverse witness.
Go ahead.
A. Would you phrase that question again, please T
By Mr. Rixey:
Q. I will try.
A. Thank you.
Q. When you- I asked you what you had in mind in this
contract when instead of restricting the employment to thirtyfive miles of the City of Norfolk, which is th~ only place you
had an office, you instead .added the restriction thirty-five
miles of any city where Hallmark might have an office, and
your answer was that you had in mind establishing - A. Right, franchises.
Q. - ether offices. So my question to you is did you have
in mind that employee - former employee could not work
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within thirty-five miles of any city where you intended t()
put up an office Y
A. That's correct.
Q. Now, the contract, Mr. Hand, speaks of working in any
capacity. I ask you if in your agency there are a number of
different job. classifications Y
A. Well, really only three, which would be a receptionist, an employment counselor, and supervisor.
page 73 ] This would be about the only three classifications.
Q. Well, don't you have girls, Mr. Hand, who
don't do anything except :t;nake telephone calls Y
A. Well, we do, yes. I didn'tQ. Yes, sir, you sure do. And what do you call themY
A. Let me .answer you, Mr. Rixey, she doesn't just make
telephone calls; she is making appointments for applications.
She does not interview or follow our system, but she is attempting to make appointments for interviews for applicants
we have actively in our file.
Q. What do you call her Y telephone operator Y
A. I had never really thought of a classification for her,
but - I really - well, I am really at a loss for a classifica;..
tion name for it.
. , Q. Can we call her a telephone operator Y
A. We could call her an appointment procurer, if that
would be a job classification, I don't know.
Q. All right, sir. Now, regardless of what job that employee might have with your firm, when they went to work
for ·somebody else this contract limited them from working
in any capacity for anybody else. Is that correct Y
Mr. Harlan: It is a conclusion of law
page 74 ) he is requesting here. I don't know whether I
should object to it or not. He is asking Mr. Hand
for a conclusion of law. The contract would speak for itself,
Your Honor, I submit.
The Court: Repeat your question.
Mr. Rixey: I think I will withdraw it. Perhaps Mr. Harlan
is correct.
By Mr. Rixey:
Q. L~t me put it to you this way, Mr. Hand : If a girl
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worked for you as a telephone operator and she had this contract, you wanted to prohibit her from working for any other
agency, regardless of what capacity she might work. Is that
correct?
A. Yes.·
The Court: Doesn't the contract speak for itself on that 7
Mr. Rixey: Yes, sir, I think it does. All right, that's all.
No further questions.
The Court: Stand down.
Who do you have next f
Mr. Rixley: If Your Honor please, that's all the evidence
that we have, and we rest. We want to be heard on the matter,
please.
The Court: Any motion!
pa:ge 75 ]
Mr. Harlan: I make a motion for -to strike
the defendant's evidence and enter up a verdict on
behalf of the plaintiff.
Mr. Rixey: If Your Honor please, I would like to be heard
on the matter.
The Court: All right. Now, you are raising the question of
law whether this contract is enforceable or not enforceable Y
Mr. Rixey: Yes, sir.
The Court: That's the whole issue here.
Mr. ·Rixey: If Your Honor pleas·e, the restrictive covenants
in this contr.act are, and the main ones that we are concerned
with - three main ones that we are concerned with, are
that the defendant is to be limited from working in the
employment .agency business in a;n.y capacity, and that's
found in paragraph 6, the last two words of the fourth line
and the first word of the fifth line. Secondly, we object to the
restrictive provisions which say that she shall not work within
thirty-five miles of ooy city in which a Hallmark office is
located.
The Court: And the evidence shows that at that time there
were no such animals.
Mr. Rixey: That's right, sir.
page 76 )
The Court: No such other - all right.
Mr. Rixey: Right. That restriction is also
found in paragraph 6 of the contract.
Now, furthermore, if it please the court, the contract pro-
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vi des that it doesn't make any difference for what reason the
employee might have had the employment terminated, the
contract is still enforceable. In other words, we think that it
is unduly restrictive in that they could fire the girl, she
could quit voluntarily, or for any reason term - she may
have a death in her family, she may have to stay home with
her children, or for any reason this contract becomes enforceable, and we think that that is an undue restriction and
oppressive to the defendant.
Now, the law in Virginia is that there are three criteria,
if it please the court, three criteria to be employed to test
the. validity of this contract: One is is it necessary-is the contract no greater than is necessary to protect the employer in
some legitimate business interest! We say that the contract
is greater than is necessary to protect this employer in its
employment business.
The second criteria is from the standpoint of
page 77 )
the employee, is the restraint unreasonable in·
that it is unduly harsh and oppressive in curtailing her .legitimate efforts to earn a livelihood. This contract, if enforced,
does curtail her efforts to earn a livelihood. She cannot work
in the employment business anywhere.
Now, thirdly, is the restraint reasonable from the standpoint of sound public policy? And we think that it is not
sound public policy for .an employer to be able to terminate
an employment for any reason, for any reason, and then
restrict this young lady from being able to go out to work.
Now, that's the law, we submit, as far as Virginia is concerned.
Now, in that regard, we have shown the court that Hallmark's principal operation is in Norfolk, Portsmouth, Virginia Beach, and Chesapeake; that though they do some
small amount of business in Smithfield and maybe once
a year business in Newport News or Hampton, that those
areas of Suffolk, Smithfield, Driver, Eastern Carolina, the
Peninsula, et cetera, which are within the thirty-five-mile
limit are outside of the scope of the plaintiff's ·
page 78 ) business that needs to be protected. In other
words, this young lady couldn't go to Newport
News, for instance, and go in the employment business, even
though this plaintiff might make a placement only once a
year in Newport News, and that's what the contract says.
And that is the reason it is unduly oppressive as far as she's

42

Supreme Court of Appeals of Virginia

concerned in that it curtails her ability to earn a livelihood
and is against sound public policy.
Now, we recognize that these contracts do have validity
from time to time and that they are necessary. This plaintiff
in the case here today and on the record that we have before
us has not proved any necessity for enjoining this defendant.
They haven't proved that the business of the plaintiff requires
that she be enjoined. They haven't proved that the scope
of their operations is covered by the thirty-five-mile limit.
And, furthermore, they certainly have not justified the provision in the contract which says thirty-five miles of where
any Hallmark office is located, and, judge, there are Hallmark
offices, though not owned by Mr. Hand, but there
page 79 ] are Hallmark offices located in other parts of the
country where this young lady couldn't go to
work if this contract is upheld.
Now, as I say, we do recognize that there are needs for
these types of contracts from time to time. I want to call
the court's attention to two Virginia cases. One was a case
of Warrie Ann Bowes - Mr. Harlan is familiar with it.
It is a - I believe a dance studio case. At that time Judge
Snead was on the bench in the circuit where the case was
tried, and Judge Snead awarded an injunction and that
injunction against the employee in the dance studio case
was upheld by the ·Supreme Court. Subsequently, Judge
Snead was elevated to the Supreme Court of this state and
then .the Paxton case was decided, the case that came out
of this court before Your Honor, and Your Honor in the
Paxton case had said that the contract was valid and the
injunction should be issued, but Judge Snead, who by this
time was Justice Snea~, delivered an opinion for the Supreme Court which reversed this court and held that the P.ax..,..,.L
ton contract was unduly restrictive and that it
~0 e 80 ] was invalid and that the employee should not be
enjoined. Now, on the basis of the Paxton case
we ask this court to refuse the injunctive relief.
Now, the two cases are similar, Judge. I want to say
identical. They are not identical, but they are very similar.
As a practical matter, our case today is far more restrictive
than was the Paxton contract, because in the Paxton contract
they referred to participating in any branch of marine or
industrial supplies in a certain territory, et cetera. Whereas,
in our case this young lady is to be prohibited from working
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in an employment agency business within thirty-five miles
of this office· or within thirty-five miles of any place they
are going to set up an office, not just a particular area.
So our contract is really far more restrictive than is the
Paxton contract. But the language in the Paxton contract
which the court particularly objected to was the language
which the court put in italics in the opinion, and it was
referred there that the employee should not directly or indirectly engage in any branch, in any branch, of marine or
industrial supplies. And, Judge, that's the very
page 81 ) . language almost that they use in our contract
when they· say "in any capacity," and to that
extent we say that the Paxton and the Hallmark contracts
are similar. The Virginia Supreme Court said that language
''in any branch of marine or industrial supplies'' was unduly restrictive. Mr. Paxton didn't have a right to do"that,
and regardless of what Richardson had done or how it may
have irritated the court, the Supreme Court said Richardson was free to be employed because the contract was unduly
restrictive.
Now, our defendant, Mrs. Jones, on the authority of the
Paxton case has been advised and she does defend this present injunction suit on the grounds that the contract is similar.
She has been prohibited or supposedly prohibited by the
contract from -engaging in any capacity of the employment
business just like Richardson was restricted from in any
branch of the marine or industrial supplies. We feel that the
relief which this plaintiff has requested should be denied. I am
aware of the fact that the court feels that the plaintiff made
.out a prima facie case. If Your Honor will permit me to
say, we don't think so, because they didn't put
page 82 ) on any evidence of the fact that they needed
these restrictive covenants.
The Court: They put the contract in evidence.
Mr. Rixey: Just the contract. But they have got to proveif it please the court, on the basis of their pleadings they
have got to prove that the restrictions were valid. That's
what they have alleged in the bill of complaint. They have
alleged these certain restrictions, and the law is clear that
those restrictions must be proved and the burden is on the
plaintiff to prove them. Now, this plaintiff hasn't proved
them and he hasn't even attempted to prove them, and we
feel that for that additional reason the plaintiff's - the com-
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plainant 's case must fall. And I might say that we make our
motion to strike the complainant's evidence .and to ask the
court to ·hold as a matter of law that the complainant has
failed in the burden of proof, failed to sustain the restrictions
that are contained in this covenant as being reasonable.
The Cou1·t: Mr. Harlan, have you the court papers before
you!
page 83 }
Mr. Harlan: The pleadings?
The Court: You didn't bring them up Y
Mr. Harlan: No, sir, I did not.
The Court: How is this cause brought Y Who is the com·
plainant in this causeY
~Ir. Harlan: Hallmark Personnel Agency, Incorporated.
The Court: Hallmark Personnel Agency, Incorporated, of
207 Granby Street.
Mr. HarIan : Here is a copy of the pleadings.
The Court: That's the name of the complainant, and you
have introduced in evidence as the basis of your proceeding
this contract. You rise or fall by the language of this contract, plus perhaps something else. Where in this contractyou have a copy of it Y
Mr. HarIan : Yes, sir.
The Court:- is the signature of your client T
Mr. Harlan: Herbert W. Hand is at the bottom of the contract and underneath it says Hallmark. And on the top of
itThe Court: Is that the way a corporation
page 84 } can sign and obligate itself or others YI don't Hornbook law - I haven't had the question to
pass on, but this is not the signature of :Nir. Rixey: The corporation.
The Court: - Hallmark Personnel Agency, Incorporated.
The mere contract is signed by };Irs. Jones, employee, and
the word- what is this signature there Y
Mr. Harlan: Herbert W. Hand, and underneath it, Your
HonorThe Court : And it says Hallmark. Well, Hallmark is not
a party to this contract.
Mr. Harlan: Well, Your Hon9r, from the four corners of
the instrument Hallmark Personnel Agency, Incorporated, is
the other party sought to be bound, and· we have put on
evidence that Mr. Hand is president of Hallmark and The Court: The way to sign the corporate name to bind
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people would be Hallmark Personnel Agency, Incorp9rated,
by so-and-so, and the office.
1\fr. Harlan: That certainly would be the ideal way.
The Court: Well, can you recover on a conpage 85 ) tract which doesn't bear the signature of the
party you seek to hold Y
~Ir. Harlan: Well, I think, Your Honor, the primary party
that we seek to hold has executed the contract, and in this
sense it ~ay be a unilateral type of contract whereby she The Court: Tell you what the court's going to do: The
court - in the absence of that thought that the court just
had in looking over this contracf where there's no signature - I don't believe there is any more signature to this
contract than if you'd left it blank. If there had been a surplusage the court would strike out the surplusage, but this is
not done on that basis at all. I think you are entitled to the
relief asked for in your bill, and in the absence of this contract - the court being satisfied the contract is of such a
nature and so written that the complainant had a right to
bring an action on this piece of paper, you'd be entitled to
relief, so I'm going to keep this under advisement and
give you an opportunity to present any authorities you have
as to this ··being a good contract so far as signature is concerned.
page 86 )
Mr. Harlan: All right, sir. Be delighted. to do
that, thank you. And so whatThe Court : In the event the court will - let Mr. Rixey
have ·a copy of your memorandum.
~Ir. Harlan:Do you have the originals there~
:Mr. Rixey: I have.
The Court: What is your comment about that signature 1
Mr. Rixey: Well, we have - I am inclined to agree with the
court. I am concerned about the signature basis. We have
tried to direct our attention to the matter up to this point,
Your Honor, to the unreasonableness of it.
The Court: Well, I don't think it is unreasonable. It is
thirty-five - it might be it is only a possibility that this
company of this name might be used all over the country in
the next eight or ten generations.
Mr. Rixey: If you look in the third line, see what the third
line of the contract says, the third line, "and any of its
divisions registered under a different trade name.'' Now, we
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know that there are Hallmark agencies located in
other areas: Philadelphia, Chicago, HarrisburgThe Court: But the court would· ~onstrue that
as being according to the testimony if he should open such
an agency.
Mr. Rixey: But, Your Honor please, that's not what. the
employee - i t reads on her contract. IIi any event, we will
do some work on the m~tter of the signature. We take exception to the court's ruling in regard to The Court: That will be recited in the decree, when it is
entered, if one is entered.
Mr. Rixey: All right, sir.
The Court: All of you get busy with this question the court
propounded as to whether the contract is binding on any of
these people. If it is not binding on your people, it is not
binding on her.
Mr. Harlan: All right, sir. Any tiine limitation the court
would have!
The Court: By the calling of the term of court the second
Monday in October.
Mr. Harlan: Thank you, sir.
The Court: The court is prepared to enter a decree on that
date, if I have had a reasonable opportunity to see your authority.

page 87 ]

*
page 93 ]

*

*

*

*

The Court: The court understands this is to
allow you to put on evidence you were not allowed

to put on.
Mr. Harland: Not a question of not being allowed. Just to
allow me to vouch the record.
(The witnesses were sworn.)
The Court: Any motions Y
Mr. Rixey: Yes, sir, I suppose we should move to exclude
the witnesses.
(The witnesses withdrew from the courtroom.)
The Court: All right, who do you have, Mr. Harlan Y
Mr. Harlan: I would like to call .the defendant, Ruby Jones,
for·a very brief question. She has not been sworn.
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I believe you didn't realize you were going to be testifying,
Mrs. Jones. I didn't see your hand up.
Mr. Rixey: No, she has not been sworn.
(The defendant was sworn.)
Mr. Rixey: If Your Honor please, I might say that Mrs.
Jones has previously testified and so this strikes me as being
a trifle unusual, in that we are now going into addipage 94 J tional evidence from witnesses who previously
have testified.
Mr. Harlan: Your Honor, if you please, at the time I did
put on my evidence I felt that I had made out a prima facie
case. The court even thought so at the time, and subsequently,
after it was felt by the cc;>:urt that I had not made out a prima
facie case, in order to vouch my recordThe Court: A prima facie case is made out or not made out,
subject to being rebutted, and at that time -·what would you
expect to get from this witness you didn't have an opportunity
to get last time Y
1\tlr. Harlan: Your Honor, previously this witness has testified to two separate periods of employment with Hallmark
Personnel, one· commencing in 1963 and the other one commencing in late '64, the latter being the one that was ·inclusive on this breach of contract suit or this injunction suit.
I would like to ask Mrs. Jones today whether or not under
the first· contract she was aware, after being at work with
Hallmark for about eight or nine months, that Mr. Hand in
. fact was president, because if she did know that
page 95 J Mr. Hand was president during the first term of
her work, then she obviously must have known he
~as. president during the second term of her work, and this
would materially affect whether or not the second contract
should be upheld.
Mr. Rixey: Your Honor please, this, .as I say, strikes ·me as
being a day in which we are to hear evidence that was not
heard before. Now counsel wants to call witnesses and ask
. questions that he neglected to ask before.
The Court: That he neglected to ask or that if he did ask
he got the wrong answer and wants to straighten the witness
out.
Mr. Rixey: Yes, sir.
The Court: I doubt that under the proceedings that we have
had and what has been said concerning the testimony that the
purpose of this hearing now is to put you in a position to get

48

Supreme Court of Appeals of Virginia

what you didn't get the last time, that is, you can -:any witnesses that were cut off and not permitted to testify in the
case are here now for that purpose.
Mr. Harlan: Yes, sir. I would just like to say this: that after
the plaintiff rested his case the court indicated
page 96 J to Mr. Rixey that I had made out a prima facie
case, naturally subject to rebuttal. Mr. Rixey came
back and put on his evidence and the court in the transcript
still sustained the fact during the time of trial that I had made
out a prima facie case, that these contracts were -that the
covenants in the contract were .reasonable, but the court entertained the question as to whether or not the contract was
binding on· the parties and asked us to submit memorandums.
The only thing I would like to do, there has been testimony
by Mrs. Jones earlier in the case that she - on page 12
of the transcript, where she did in fact acknowledge working
for Hallmark.
The Court: Well, I ruled in the office-did I rule that the
contract was reasonable 7 Didn't I suggest that the sole covenants and wording that it would cover the whole country wherever your client saw. fit to open an office, that would be Mr. Harlan: Sir, you held it was reasonable. That's right
here in the transcript.
,.The Court: I noticed when l\1:r. Rixey was here and sitting
back near the wall and even he was making some
page 97 J kind of note at the time I was speaking. I said I
I had .given more thought to this contract one of these hearings we had later - had given more thought
in reading that contract and had come to the conclusion that
it was not reasonable, because it was- the other side- you
could decide anytime to open an office, say, in Kalamazoo and
_/tbat would keep her from going so many miles from Kalama)/ zoo, and all the way through they could control her activities
on an unreasonable basis.
Mr. Harlan: Well, sir, we have a contract here.
The Court: They put a little too much in that contract.
Let the employer decide where he was going to open his business, which would defeat the very purpose of the reasonable
phase of it.
Mr. Harlan: If I may, Your Honor, suggest this: that there
is only one office Hallmark had.
7 The Court : Yes, only one, but to reserve the right to foreVclose here in her activities anywhere you might later select.
Mr. _Harlan: Yes, sir, but there's a period of time.

V
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The Court: I think we are going far afield now.
I sustain the motion Mr. Rixey just made.
Mr. Harlan: Well, may I be permitted to vouch the record
with her!
The Court: This witness had an opportunity to say what
she wanted to say at the time we had the hearing in the first
instance.
Mr. Harlan: Well, sir, is Mr. Rixey's motionThe Court: Y:ou can't come back now and correct her testimony, because there is no testimony to the contrary.
Mr. Harlan: Your Honor, I relied on the court at the time
and I was prepared after Mr. Rixey put on his rebuttal to
put on surrebuttal witnesses and evidence in case the· court
didn't rule in my favor. The court ruled in my favor in open
court, and at that time I relied on what the court had told
me and I didn't g·o into this further because I felt I had also
made out a prima facie case. However, it was only on subsequent occasion when the court in chambers decided, reversing
itself, if I may, please, and I feel that now since I have
not had the opportunity to put on surrebuttal witpage 99 J nesses during the original trial of the case, that
I should beThe Court : You may allow her to answer questions that
were developed by Mr. Rixey only. Any testimony she· wants
to rebut as to- that she hadn't spoken of and hadn't testified
to, but new matter brought out by Mr. Rixey, she may testify
to that.
Mr. Harlan: Well, this is not exactly- well, let me just see
what Mr. Rixey brought out.
1¥Ir. Rixey: If Your Honor please, I might call the court's
attention to the fact that Mrs. Jones was called by Mr. Harlan
as an adverse witness in the very beginning of his case Mr. Harlan: That's exactly correct.
Mr. Rixey: -long before the court made any reference to
or counsel made any reference to prima facie case. He called
her as his witness to start with, and now he wants to call her
again. It is just as simple as that, and it was my understanding
that we were back here today just to permit him to put on
some evidence that he wanted to get into the record
page 100 J that be didn't get in before.
Mr. Harlan: That's exactly w.hat I want to do.
That's .all I want to do, and I can terminate this witness with
one question.
The Court: State that question.
Mr. Harlan: The question is, Mrs. Jones -
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Ruby M.Jones
The Court: Don't answer the question until the court orders
you to.
Mr. Harlan: Excuse me, sir. Let me· just have this and I
will be right with you.
RUBY M. JONES,
_
defendant, called as an adverse witness, having been :first duly
sworn, was examined ~nd testified as follows :
DIRECT EXAMINATION (ADVERSE)

By Mr. Harlan:
Q. You have already testified on direct examination by myself that you had worked initially for Hallmark Personnel in
1963. My question is that since you terminate(J. your initial
- employment and became reemployed with Hallpage 101 } mark again in 1964 did you or did -r.ou not know
at that time that Mr. Hand was president of Hallmark Personnel when you signed y<>ur contract Y
Mr. Rixey: Now, wait just a minute. If Your Honor please,
that's a matter that was perfectly open to Mr. Harlan at the
very outset of this matter, in the very beginning.
The Court: I think it is a manter 'in the discretion of the
court. I don't think that bel should be precluded if he wa:s not
trying to correct something she said. I would oppose any
evidence of that kind.
Mr. Harlan: I am not going to try to do that, Y'OUr Honor.
This is the only witness I am going to call that I had before.
The Court: If that's the only question you have to ask her,
you may have her answer.

By Mr. Harlan:
Q. Did you undersand the question, Mrs. Jones t Or we can
have it read back.
A. Please do.
Q. What is your answer Y
A. Have it read back.
(The reporter read the question.)
A. The first time, no, sir, I did not know that he was president.
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page 102 ] By Mr. Harlan:
Q. The second time, the question was directed

at.

A. Well, I didn't know what went on there half of the time
anyway. I was never told that he was president of the company.
The Court: I believe she said that last time.
Mr. Harlan: No, she didn't. I read the transcript. Not quite,
something around it.
Mr. Rixey: Something to that effect.
The Court: That's the question you said you wanted to
ask her.
You may step down.
Mr. Harlan: I don't think the witness has responded properly, Your Honor. I would like to just refresh her memory,
because I think I can prove to the court's satisfaction that
she did in fact know this.
Mr. Rixey: If Your Honor please, we had the question and
we have had the answer. Unfortunately, counsel didn't get the
answer he wanted, so, now he wants to go further, and we object to it.
Mr. Harlan: Still it is an adverse witness, Your
page 103 ] Honor, and I am entitled I think to clarify I am just going to pursue this one question, that's
all. But I think since I feel that she has given an evasive answer,
that .I will prove to the court's satisfaction The Court: I don't think it is an evasive answer. She says
she didn't know what was going on. She wasn't one of the
officers.
Mr. Harlan: But whether she knew what was going on or not
i~ not the question. The question is .did she know Mr. Hand
was the president when she signed the second contraot with
Hallmark.
·
The Court: And the answerrwas no.

By Mr. Harlan:
Q. Was your answer no Y
A. It was no.
Mr. Harlan: Then I would just like to pursue this by one
other question.
Mr. Rixey: I object to counsel pursuing the matter any
further, if Your Honor please.
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The Court: I don't know what you have in your hand.
Mr. Harlan: Well, Your Honor, this is just what
page 104 ] I am :trying to do. This is a form which is used
by the personnel Mr. Rixey: He is going to testify, if YQur Honor please.
Mr. Harlan: Well, let's put this off the record, then. I will
be gladMr. Rixey: No, nothing goes off the record.
Mr. Harlan: Then what would you have me do, Mr. Rixey?
If you will tell me, I will be glad to comply. I am merely trying to get the witness to answer a question which I know she
knows the answer of.
The Court: What is this paperY
Mr. Harlan: It is just one of the forms they use. And on
this form this name appears printed underneath it. Now, if
she used tihis form day in and day out she is bound to have
known the capacity of Mr. Hand. Now, I am going to confront
her with this ~nd ask .her if this doesn't refresh herJ memory.
This is dated 1963.
·
The Oourt: Is this: her handwriting?
Mr. Harlan: No, sir. That's the president.
The Court: .And all this other is the same handwriting Y
Mr. Harlan: No, we have some with her handpage 105 ] writing. I think with hers.
The Court: She hasn't written anything that
indicates that she knew who was president.
Mr. Harlan: This is the one. This is her signature and all
the rest of the writing on there' is hers with the exception of
the signature of Mr. Hand. This is the card she actually used
in 1964.
The Court: What is the purpose of this card Y
Mr. Harlan: The purpose of this card is a card on which
she put in the names of the people - this is one of the cards
that are kept The Court : What is the purpose of the card f
Mr. Harlan : -in interviewing applicants, putting down
notations and so forth.
The Court: She would have no particular reason to know
about matters that didn't concern her. Who was president
did not concern her at all.
Mr. Harlan: Right on the face it says the president.
page 106 ] The Court: That wouldn't apply to it. If she
had written down the president I'd say she was
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bound. She is not bound by it.
Mr. Harlan: If she used these cards day in and day out.
The Court: She doesn't know. The introduction of that
letter might have a picture of the office showing the names
of the officers. That wouldn't bind her. People wouldn't .analyze
that piece of paper. She wasn't analyzing that piece of paper;
she was interested only in doing her part in filling that blank
out.
Mr. Harlan: Well, the only point I am trying to make is
that if she uses cards like this day in and day out, Your Jlonor,
and she's been at work approximately four months with the
company and on this same sheet that she uses everyday there
appears ''Herbert W. Hand'' and underneath it ''president''
- this is during her first tenure of employment - I think
it would be the obvious inference that one could draw from~
this circumstantial evidence that she was charged with and
knew in fact that Herbert W. Hand was president in 1963.
When she came to work again and signed the conpage 107 J tract again in 1964 she obviously must have
known that he was president.
The Oourt: Well, she's testified under oath she did not know.
~Ir. Harlan: All right, sir. And I am not allowed to pursue
that?
•
The Court: That's right.
Mr. Harlan: Respectfully I object and note my exception,
please.
The Court: Stand down.
Who do you have t
Mr. Harlan: I would like to call Miss Iris Jordan.
May I have this included in the jacket Y
The Court: What did you say'
Mr. Harlan: May I have this included in the jacket for my
last objection t
The Court: Yes, I will mark it. You want it as an exhibit!
Mr. Harlan: This is to be joined with my last objection.
(Marked by the court qomplainant's Exhibit 1.)
page 108 J

IRIS M. JORDAN,
called as a witness on behalf of the complainant,
having been first duly sworn, was examined and testified as
follows:
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DIRECT. EXAMINATION

By Mr. Harlan:
Q. Would you state your name to the court, please, ma'am Y
A. Iris M. Jordan
Q. Mrs. Jordan, by whom are you employed Y
A. Hallmark Personnel.
Q. And what is your capacity there todayT
A. I am the employment counselor and supervisor.
Q. Mrs. Jordan, when did you first come to work for Hallmark?
A. May 1963.
Q. And previous to May 1963 had you engaged in the per.:.
sonnel agency business before of any kind Y
A. No, I had not.
Q. And were you familiar with any methods or were you
familiar with the internal workings of any personnel agencyf
A. No.
Q. Have you learned anything since you have
page 109 ] been with Hallmark Personnel regarding personnel agency work!
A. Definitely.
Q. Would y;ou describe to the court as briefly, consistent
with clarity, as possible what there is in a system to a personnel agency as you know it with Hallmark?
A. Well, when I came with Hallmark I knew nothing, of
course, about the employment business and I was trained
by Mr. Hand.
The Court: Can you hear her, Mr. RixeyY
Mr. Rixey: Barely, sir, barely.
The Court : Raise your voice a little bit.
A. When I came with Hallmark Personnel I was employed
·by Hallmark and trained by Mr. Hand to write ads, as such,
to compile ads in order to draw traffic in, which are applicants, and also to interview properly in order to gain the
proper amount of information from an applicant in order
to place her in the proper job. I also was trained to procure
job orders over the telephone in a certain way that we did
not annoy the client and also that we were servicing the
client in this way. I was also trained to collect money from
applicants after they were placed, as far as the fee was
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concerned. This w.as certain methods that we used to collect our money from the girl in order to have a
page 110 ] proper placement also. We were trained to on the jpb orders that we did have, they were
very confidential. We were trained to keep them so, and also
the information that we attained from the girl and the client
was also confidential, that when we learned this it was something that we did not know beforehand and this helped us
to place the girl on a job and make sure that she was satisfied
and the client was satisfied.
By Mr. Harlan:
Q. And you are now - what is your capacityY
A. I'm a supervisor and employment counselor.
Q. And in your experience as a supervisor tell the court
approximately the training period till it allows a girl or
man who comes with Hallmark as an employment counselor
to get on his feet financially with them. In other words, how
..
long does this training program last Y
A. Well, the training program - it takes a girl f1pproximately three months to learn and be a proper counselor in
order to do a good job to earn money. Now, she could make
a small amount of money, but in order to make the money that
she comes to Hallmark for it would take approximately three
months of good training and on her own and on behalf of a
supervisor for her to attain this goal. We work
page 111 ) with a girl approximately one week in training
her at our desk, and then she goes on her own
desk in this time, and in that three-month period she is supervised to the point that she reaches this goal, and it takes
about three months, and then it would take approximately
six months to a year to really learn the business of employment.
Q. Now, when employees first come with Hallmark are
they paid - are they strictly on commission or just what
is their compensation,
A. They are strictly commission with a draw against commission.
Q. Then on some occasions - or in your opinion how
many occasions - well, let's put it this way: With most
employees that come there on this draw, does it take them
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any time to work out of the red Y Are they in the red
or in the black or just A. Takes them approximately three months to work out
of the red, as we call it.
Q. And in the black Y
A. Right.
Q. Did you train Mrs. Jones Y
A. Yes, I did.
Q. Did she know anything about the employment business
before she came Y
page 112 ] A. Not as I know of. She didn't stress any
knowledge of this when she came there and I do
not think so.
Q. Did she have any particular insight into this business
that precluded your having to train her otherwise than any
other girl?
Mr. Rixey: Your Honor please, I think we are getting into
the opinion stage now, and I object to opinions.
Mr. Harlan: I withdraw the question.
The Court: Sustain the objection. Change the form of
your question.
By Mr. Harlan:
Q. With your knowledge and comparing with what you
actually know in your training of other girls, did Mrs. Jones
take an average length of time to train or more so or less
than average!
A. She would take the average - I would say the average
length of time to train and to learn.
Q. I see.
The Court : Did you go to school or college or anything
for that purpose!
The Witness: No, sir, I did not.
The Court: No such course is known to you,
as far as you lmow, offered by any college or
page 113 ] university Y
The Witness: I don't know of any, sir.

By Mr. Harlan:
Q. Now, as to tbe system itself, would you with your
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knowledge of the system tell the court what you feel that you
would want to treat as confidential in the system Y
A. Well, the jobs themselves is confidential between the
client and the counselor. We have our own positions. Otherwise, we have about five or six counselors in our office and
each job sometimes is confidential to the girl that has it. And
if a clien~ calls in sometimes he will say don't call me, because maybe he is letting a girl go or what have you. I mean
the things that we learn ourselves is- to us is confidential.
I mean what type of girl the man wants, what type of girl
that can do a particular type job. I mean this is something
that you learn there that you would never learn otherwise, I
mean unless you went into another employment business.
It's just confidential information that that client - that we
learn from dealing with that client over a period of time.
Q. Is there anything else that you would like treated confidentially at Hallmark?
page 114 } A. Well, the applicants themselves sometimes
when they come in to us they are coming from
another job and actually this is confidential information also,
even her whole application is confidential to us as an agency.
Q, Anything else f
A. Well, in order - in procuring job orders, this is confidential information, because not every agency in town, as
I know myself, uses the same system that we hav:e in procuring job orders.
Q. What do you mean precisely by a job order!
A. This is an order that we have gotten from a client that
we- that he has given us by us calling him on a qualifying
applicant.
Q. And normally how many job orders will you have in
your custody during .a given - let's say today how many
job orders do you have roughly?
A. Oh - all of them Y
Q. Yes.
A. Gosh, we have over two or three hundred job orders,
as far as that goes.
Q. How many applicants?
A. Applicants, We have files and files of applicants, Mr.
Harlan. On my desk in excess of about seventy-five to a
hundred.
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page 115 ]

Q. And it is my understanding that you are

telling the court that both the applicant list and
job order list are, in your opinion, confidential Y
A. That's right.
Mr. Rixey: If Your Honor please, I object to counsel testifying.
The Court: Strike out the answer.
By Mr. Harlan: ·
Q. Then in a nutshell what would you say to the court is
confidential Y
A. The applicants themselves, their application, our job
orders, how we procure them, just our knowledge in all
fields that we have learned as far as advertising and what
have you.
The Court: You ever work for any other concern doing
this type business Y
The Witness: No, sir, I never have.
The Court: You don't know what methods they use, do
youY
The Witness: No, sir. I know some other people that work
in other agencies, and this is how I know that they don't use
the· system we use. They have a different system.
·
The Court: But they let you know what their
system is?
page 116 ]
The Witness : No, I don't know all of theirs,
no.
The Court: Cross-examine Y
CROSS-EXAMINATION
By Mr. Rixey:
Q. Is there any particular educational background or training that you have to be in the personnel business?
Mr. Harlan: Your Honor, I believe you have already asked
the witness this question and her response to this was no.
Mr. Rixey: All right. That's fine.
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By Mr. Rixey:
Q. Isn't it a fact, Miss Jordan, that in a period of five
months after you went to work for Hallmark that you became a supervisor so that you could train others Y
A. No, it was approximately six months I believe when I
went to worlr for them.
Q. And when you trained Mrs. Jones, as you say, isn't
it a fact that you trained her for a period of a half a day
to a day before she had her own desk and went to
work?
page 117 ] A. vVell1 as I explained before, we do keep we do train these girls ov.er a period. I believe
that Mrs. Jones had help everyday that she was there~ Not
just over a period of three months, but over a period of a
year.
Q. But she did go to workimmediately?
A. Well, as far as immediately is concerned, anyone that
comes into the office is put on the payroll as befug a worker.
Q. At the end of a half a day or a day she went to work
with clients, did she not, Miss Jordan?
A. Well, I cannot remember whether she was put ·on her
desk. I lrnow that Mrs. Jones might have been put on a
desk, but she was still in training, as far as training is concerned.
Q. And, Miss Jordan, you are not . familiar, are you, ·with
the methods and procedures used in other employment~-agen""
ciesT
A. No, not necessarily. I am: to some -extent, but not because I don't .,---- I know some people that work in other
agencies, but I don't know the. extent of their training and
what have you.
Q. And you don't tell them your system, do you Y
A. W-ell, not necessarily, no.
page 118 ]
Q. And they don't tell you their system, do
theyf
A. Some of them have.
Q. The systems are very similar, aren't they?
A. I would not say Mr. Harlan: How can she say when she's already testified
she doesn't know what the other systems are f
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Mr. Rixey: All right. AppaTently she doesn't know. That's
all the questions.
The Court: Stand down.
1Yir. Harlan: I have a question.
REDIRECT EXAMINATION
By Mr. Harlan:
Q. Between the time you first came, Miss Jordan, and the
·
time you left did your income increase 7
_ A. Definitely.
¥r. Rixey: If Your Honor please, I don't think Miss J ordan's income has anything on earth to do with this case.
Mr. Harlan: I think the income potential, since these people
are working on commission, has definitely. The
page 119 J direct evidence, which is testimony to the fact
that by applying the principles that she learned
she -· her earnings increased. I think it is very material.
Mr. Rixey: If Your Honor please, what could financial
reward have to do with the merits of this case as far as The Court: The management might take a fancy to her
and increase her pay over and above what the others are
making.
Mr. Harlan: There's a commission, Your Honor, in this
case, and just like real estate salesmen that tend to brag on
their cards they are million-dollar salesmen, by inference
you g~t the knowledge if a man hands you a card saying I
am a million-dollar salesman that he is an outstanding salesman in order to have sold a million dollars worth of real
estate. The same way in this business or in any business with
a commission, I respectfully submit.
The Court: Was she working on a commission basis Y
Mr. Harlan: I will bring that out.

Q. Were you working on commission basis Y
A. I have always worked on a commission basis.
page 120 J

Mr. Harlan: Yes, sir.
The Court: That's not admissible. The question
is objected to properly, because her activities - she might

~------

~-----
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have worked later· than others and she had a steady income
from this very extra efforts. I don't think it is proper.
Mr. Harlan: Well, may I lay the foundation for itY .
The Court : You are not asking for damages, I don't think,
in this proceeding.
Mr. Harlan: No, sir, put I am trying to show as a result
of a system, a valid, bonafide, confidential system that these
girls followed enabled them to produce income for themselves and as a result it is a reasonable - it is one of the
reasons why the injunction is reasonable in this contract
because of the system. We are seeking to enjoin Mrs. Jones
from breaching a contract by going to another employment
agency, Universal, and divulging the secrets of Hallmark
Personnel to someone who has never been in the employment
business before. I think it is very material to this, Your
Honor, and if the court is apprehensive about
page 121 J my not laying the foundation, I would attempt
to lay it before I ask the question, but I would ask
that I be allowed to ask the question.
The Court: The court has ruled on the objection of counsel.
Mr. Harlan: All right, sir. Note my objection and exception, please.
Do you have any more questions, Mr. RixeyY
Mr. Rixey: No further questions.
The Court: Stand down.
Mr. Harlan: I would like to call Kay Myer.

K.A.Y MYER,
called as a witness on behalf of the complainant,· having
been first duly sworn, was examined and testified as follows :
DffiECT EXAMINATION
By Mr. Harlan:
Q. Mrs. Myer, would you state your name to the court,
please, ma'am Y
A. Kay Myer.
page 122 J Q. By whom are you employed, Mrs. Myert
A. Hallmark Personnel.
Q. In what capacity f

~-----------------
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A. As an employment counselor and supervisor of the
· male desk.
Q. Mrs! Myer, how long have you been working for Hallmark!
A. I have been working ·for Hallmark three years this
coming April.
Q. And prior to working for Hallmark had you worked
for any employment business - any employment agency
beforeY
A. No, I had not. ·
Q. When you came to Hallmark then did you or did you
not have any knowledge of the employment business, the
workings of the employment business Y
A. None whatsoever.
Q. ~one whatsoever. Did you learn anything while you
were at Hallmark!
·
A. Very definitely.
Q. Now, as a supervisor you supervised how many people,
Mrs~ MyerY
A. Right now we have three on the- male desk.
Q. Are you familiar with the various records that are
kept by Hallmark Personnel 7
page 123 } A. Yes, I am.
Q. Are you familiar with all of the files that are
kept by Hallmark Personnel Y
A. Yes.
Q. And you are familiar with each and every type of
record that is kept by Hallmark Personnel Y
A. Yes.
Q. Would it help you if I asked you the question to tell
the court the various places, one, from where Hallmark
Personnel gets people as applicants and, two, the various
places where· Hallmark gets people for employers, that is
prospective job orders - would it help you if you could
look over the records of Hallmark Personnel to testify to
the various are.as from which these people and employers are
drawn!
A. Yes, it would.
Mr. Rixey: If Your Honor please, I can't imagine that.
The Court: Are they the records she kept Y
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Mr. HarIan : These are the records which are in the regular
. ·
course of business.
The Court. Who made the records Y
Mr. Harlan: Beg your pardon, sir!
The Court: Who made these records Y
page 124 1 Mr. Harlan: The employees that she supervised.
The Court: Did she have anything to do with
itY
By Mr. Harlan:
Q. Did you have anything to do with these records t
A. Yes, all of the male applicants. I had quite a bit to
do with those records.
Mr. Rixey: If Your Honor pleaseThe Court: In connection with this young lady that was
employed!
Mr. Harlan: Your Honor, perhaps the court would like
to know what I am trying to do. The only thing I am trying
to do is this: As Mr. Rixey has suggested to the court, one
of the things or one of the tests in the United States that
the courts have urged as to whether or not the area of such
a restrictive covenant is Teasonable or unreasonable · is
whether or not the person employing these covenants in the
contract has actually business in those areas. Now, this is
what I was standing ready, willing, and .able to prove on
the initial date of the trial, with the witnesses
page 125 ] in the hall. The court at that time felt that I
had made out a prima, facie. case. The reason
I am vouching the record now is to show, in fact, that each
one of these major cities within the thirty-five-mile area
have either employers that they have filled jobs with or have
had employees from those cities which have been filled have been placed in jobs by Hallmark Personnel. It goes
to the very heart of whether or not this injunction - this
contract is reasonable, and T submit that I would like to be
allowed to have Mrs. Jordan testify from the records, which
are regulaT records in the course of business. These are regularly kept.
Mr. Rixey: If Your Honor please, can't he ask her do you
have employers in Newport News t Do you have employees
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from Portsmouth? We could be here for I don't know how
.long if we are going to go over all these records of Hallmark.
Mr. Harlan: We are not going to go over them in detail,
Your Honor, but I think rather than say yes, yes, and so
forth, that the court is entitled and the record is entitled
to exactly - I am going to put on our things :
page 126 ) ask her to tell the last name of the applicant,
the date placed, where she was from, and where
she was placed, and do this for at least one sampling of
each city in this thirty-five-mile radius to prove to the court
that this is a reasonable injunction.
The Court: You may ask her to do those records mean
anything to her, and then she can say what they are.
Mr. Harlan: All right, sir.
The Court: Do they contain the names of employers and
employees in this territory being operated here in this city,
and. that's the only answer to the - you may ask her that.
By Mr. Harlan:
Q. All right, Mrs. Myer, do these records have any significance to you Y
A. Yes, they do.
Q. Now, as to the records that you have in your lap there,
what do they represent¥
A. Well, they are applicants from the Norfolk area that
have been placed in areas outside of Norfolk and Portsmouth.
The Court: How many miles Y
page 127 ·) By 1Yir. Harlan:
Q. Would you tell from each of those records
where the applicant was placed Y
i
A. All right, sir. This applicant was placed- he is from
Windsor, Virginia. He was placed in Norfolk.
The Court: Were all of them placed within thirty-five miles
of the City of Nor.folki
A. Yes, sir, these - no, sir, some came from Richmond
and were placed in Richmond. But they were all outside
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of the city limits of Norfolk.
This applicant came from Norfolk, was placed in Newport News. This applicant came from Richmond and was
placed with Hunt Foods here in Norfolk. This applicant came
from Richmond, was placed in Norfolk.
Mr. Rixey: Excuse me just a minute. We are doing the
very thing I thought we were not going to do, Your Honor
please, and that is go through each one of them. I think
she's already said that this bundle that she has in her hands The Court : Represents Mr. Rixey: - represented people who were placed in
jobs within thirty-five miles of the City of Norfolk.
Mr. Harlan:. Well, this I am afraid is
page 128 ) not what the court - we have already had testimony as to this, Mr. Rixey. I want to prove to
the court and to the defendant that they are not only within
the thirty-five-mile radius but which cities specifically within
that thirty-five-mile radius so w_e will hit every major city
to the satisfaction of the court, and I think we are entitled
to this, Your Honor.
The Court: You have tendered them there, those records.
Mr. Harlan: I can't tender these into Mr. Rixey: Put them in evidence.
Mr. Harlan: I can't tender them into evidence unless
we can make copies of them.
The Court: You want to offer them or not offer them T
Mr. Harlan: I don't want to offer them unless we can
make copies. These are their business records.
The Court: And she's .already said all of them represent
names of the employee or employer.
By Mr. Harlan:
Q. All right, let me abbreviate it this way:
page 129 ] Would you testify for the purpose of the record
the names of the cities that you placed people in
o1· people were placed in occupations in, for .the record f State,
in other words, with clarity, it is either employer in suchand-such city or employee -was placed in such-and-such city,
and just name the cities.
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A. Well, now, this is not a co~plete record. This is just
one group.
Q. It is a partial group, but begin with this group.
A. All right. These are applicants from one area that were
placed.·
The Court: She's already testified what the record shows.
No use taking each one of those employment blanks, or whatever they might - whoever they might be designated .
.All that pertains to the company by whom you are employed now. Is that right t
The Witness: Yes, sir, all of this pertains to Hallmark.
_The Court: And it contains the names of employers and
employees?
The Witness: That's right, of applicants and The Court: And your service have been able
page· 130 J to make those contacts. Is that rightY
The Witness: Yes, sir.
The Court: That's all she can say.
Mr. Harlan: Your Honor, I would like to get it in the
record what cities they are in to show the reasonableness of
thisThe Court: All of them she says is within thirty-five.
Mr. Harlan: But the question is not all within thirty-five
miles. Some could describe the city of _Norfolk only. I would
like to describe the periphery and all the cities in the periphery and next ask her to show they are true representations.
I think we are entitled to do inasmuch as the court has
overruled me on my test of reasonableness, and I think this
might even tend to show to the court again the contract is·
reasonable. I just think we are allowed to name the cities.
I don't think this is anything unreasonable. This is the only
day in court on this matter.
The Court: Wait a minute. It isn't your only day in court.
You have all the days you require to present your case, but
you know if you have written i,t down the names
page 131 ] of the cit~es where they are placed.
·
Mr.. Harlan: Yes, sir. Mrs. Myer has it right
on the surface of those.
·
The Court: And what other information you want to put f
Mr. Harlan: Just the names of the cities and the fact these
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are either employees in the cities or the employees have come
from these cities.
The Court: Maybe Mr. Rixey will agree that it is stipulated her testimony would be that if she were permitted to
testify.
Mr. Rixey: I certainly will.
Mr. Harlan: Will you stipulate to the fact that the cities
of Williamsburg, Temperanceville, Churchland, Cape Charles,
Smithfield, Hampton, Newport News, Suffolk have been employers have been utilized there by this company, Mr.
Rixey!
Mr. Rixey: Yes, I certainly will.
Mr. Harlan: Will you stipulate that Eclipse, Virginia;
Windsor, Virginia; Roanoke, Virginia; Ashland, Virginia;
Richmond, Virginia; Winchester, Anandale, Lynchburg,
Wakefield Y How about Chesapeake Y Norfolk 1
page 132 } Mr. Rixey: What are we talking about f
Mr. Harlan: Employers and employees. If there
is any question of clarity Mr. Rixey: Do you understand employees, Mr. Harlan,
could come from all around the world.
Mr. Harlan: True.
Mr. Rixey: Because Norfolk is a large area with transients
that come here from California and parts east and west.
Mr. HaTlan: Precisely, where the thirty-five-mile restriction is so reasonable, so eminently reasonable.
Mr. Rixey: It has got nothing to do with it. If you are
talking about employers, I will be willing. to stipulate. !:ny
place you tell me employers are located, I will stipulate i t employers.
Mr. Harlan: Give me the list of employers. All right, here
is Norfolk employers, Newport News, four from RichmondMr. Rixey: I will accept all this. Keep going.
Mr. Harlan: Raleigh, Newport News, two from
page 133 } - one from Smithfield, one from Suffolk, Virginia Beach, Churchland; Atlanta, Georgia;
Tucker, Georgia; Washington, D. C.; Hanover, New Jersey;
Rockville, Maryland; Silver Sprimgs, Maryland; Wilmington, Delaware; Frankfort, Germany. You stipulate those Y
Mr. Rixey: All of them. These are employers now Y
0
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Mr. Harlan: These are employers.
The Court: You want this lady anymore 7
Mr. Harlan: Yes, sir. I would like to finish up answering
this question.
Williamsburg, Virginia, Mr. RixeyY
Mr. Rixey: Yes.
Mr. Harlan: Cape Charles, Virginia, Mr. RixeyY Mr. Rixey: Yes.
Mr. Harlan: How about Hopewell, Virginia Y
Mr. Rixey: Yes, sir, if you tell me so.
Mr. Harlan: Elizabeth City, North Carolina?
1\IIr. Rixey : Yes, sir.
Mr. Harlan: KecoughtanY
Mr. Rixey: Yes.
Mr. Harlan: Driver?
Mr. Rixey: Right.
page 134 ]
Mr. Harlan: All right, sir. If he will stipulate
to that, then I think we have very well covered
the thiry-five-mile area.
The Court: Now, you have other witnesses who you propose to ask the same questions you have asked this lady Y
Mr. Harlan: No, sir. I am just going to cover this one time.
Go ahead, Mr. Rixey.
CROSS-EXAMINATION
By Mr. Rixey:
Q. Mrs. Jordan- Mrs. Myer, excuse me, you work on the
male desk?
A. Yes, I do.
Q. And that has to do with finding placements for male
applicants. RightY
A. Yes.
Q. Did Mrs. Jones ever work in the male department Y
A. Not to my knowledge.
Q. She worked in the female division, didn't she Y
A. Yes.
Q. So she didn't have anything to do with
page_ 135 ] your end of the business Y
A. Not as far as male applicants.
Q. Now, these employers from various other areas out-

•
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side of Norfolk, isn't it a fact, Mrs. Myer, that Hallm.ark
worked in those matters in connection with another agency
in some other city and they would split the fees Y
A. No, it is not. We have never split a fee.
Q. And you have never worked with any other agency
in any other city!
A. We have worked with other agencies, but unfortunately,
we have never been successful. We have never split a fee.
Q. Forgetting the fees then. You send the resumes of the
job applicants to agencies in other cities and jobs are found
·
for them. Is that not correctY
A. In some instances, but not all instances.
Q. And in some of the instances that Mr. Harlan called
off that's exactly what you did. Isn't that right Y
A. No. Quite often -now, sometimes the resumes would
go out, but quite often representatives of the compage 136·] panies would come into our agency to interview
applicants there or we would send the applicants
to the city that was involved.
Q. Well, they would be hired to work in the Norfolk area,
would they not Y
A. No, they would not. In some instances, yes, but not all.
Q. How many placements - strike that. How many employers' openings would your firm get altogether in the
period of a day, an average dayT
A. This is difficult to say, Mr. Rixey. It depends upon the
particular day. I don't think I can give you an overall.
Q. Tell me weekly, if you will, monthly, or yearly, just
some figure, if you will, Mrs. MyerY
A. Well, as far as the male desk, if we are having a very
busy, active day we might sometimes get as many as ten
job openings within a day.
Q. How about in a month Y
A. Within a month, oh, I would say easily fifty or a hundred and I think I am being conservative in all fields.
Q. Fifty to a hundred Y
A. Yes.
Q. Per month!
A. Yes.
page 137 ] Q. That would be somewhere between six hundred and twelve hundred a year Y
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A. Yes. Now, quite a lot of these, Mr. Rixey, are duplications. In other words, a company will have an opening one
month and it is filled and then several months later.
Q. These records Mr. Harlan just showed yon, are they all
for malesY
A. I did not see all of those. The ones I have here before
me are a combination of male and female.
Q. Yon are supposed to be testifying to males.

Mr. Harlan: You stipulated this, Mr. Rixey. She wasn't
allowed to testify.
Mr. Rixey: I call for the records to see· if they are all just'
males.
M~r. Harlan: You certainly may have the records, but she
didn't testify from the records. Yon wouldn't let her do it.
The Witness: These are male and female, Mr. Rixey.
Mr. Rixey: I beg your pardon. Would that also be true,
Mr. Harlan!
Mr. Harlan: They are all mixed.
By Mr. Rixey:
Q. So these records that we have just stippage 138 ] ulated to in regards to certain cities deal with
females and males,_ don't theyY
A. Yes.
Q. And yet you only know about the male end t
A. No, sir. I think I have a fairly good working knowledge
()f the overall process of Hallmark.
Q. All right. Now, how many female applicants - how
many female positions would become available to Hallmark
in the period of a month, say Y
A. Well, they run - there are more female positions I
think than male positions. As far as the exact number, I
cannot tell you, Mr. Rixey.
Q. Would you say a hundred a month was fairY
A. Yes, I would say a hundred a month was quite fair.
Q. So yon would approximate twenty-four hundred a year
openings, just in round figures, through Hallmark agency.
Is that correct!
A. Yes.
Q. And what period of years do these records that Mr.
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Harlan just showed you covert
A. I do not know what period these were taken from, Mr.
Rixey.
Q. All right. Would ·- I am going to show them to you.
Would they all be 1965 Y
Mr. Harlan: Wait a minute, now, Mr. Rixey.
Are you going to ask her to testify from these
records, something you wouldn 'tlet me dot
Mr. Rixey: If Your Honor please, I proposeMr. Harlan: What is good for the hare is good for the
hound. Just a moment.
Mr. Rixey : I don't propose to have a running argument
with Mr. Harlan. I just want to know what years Mr. Harlan
has had me stipulate about. Now, if he wants to come in Mr. Harlan: I will be glad to tell you.
Mr. Rixey: All right.
Mr. Harlan: We, in an effort to put on the record here for
_evidence showing where Hallmark has done business, have
not paid any particular attention to any given year. We have
not pulled all of the records.
The Court: Well, that answers the question.
.Mr. Harlan: !tis just a sampling.
The Court: You have no memorandum to answer the question, because you don't know.
Mr. Harlan: Yes, sir.
page 140 ] Mr. Rixey: Well, may I ask if it covers a
period of many years Y
Mr. Harlan: It covers the period of time Ruby Jones first
went to work for Hallmark Personnel and today 's present
date.
Mr. Rixey : '63, '64, and '65!
Mr. Harlan: And '65.
Mr. Rixey: Right. Thank you~
page 139 ]

-

..

;

By Mr. Rixey:
Q. Mrs. Myer, can you estimate for the record how many
non-City of Norfolk positions over a period of three years
that these records coverY How manyf
-A. No, sir, I canno~. I would say as far as my own desk
- I have not had time to go over all these records, Mr. Rixey.
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Q. Right.
A. From my own desk, at least a third of my placements

a.re outside of the City of Norfolk.
Q. And how many of your placements are outside of the
~ities of Norfolk, Portsmouth, Chesapeake, and Virginia
BeachY
A. At least a third. I am including the Tidewater area when
I said a third are outside of the City of N oTfolk or the Tidewater area.
page 141 J Q. And how many placements do you makeY
A. I make - I would average I would say
over two thousand to - between two and three thousand a
month in placements. This wouldQ. I am not talking about dollars, please.
A. I know, but this is the way we figure and I am trying
to break this down. I would say six to ten male placements
a month.
Q. You make personally?
A. Yes.
Q. And one-third of those are outside of Norfolk, Portsmouth, Virginia Beach, and Chesapeake 7
A. Yes, sir. Approximately -now, I cannot say this for
every month, but oveT a given period of time I would say
approximately a third of my placements are outside of this
area.
Q. And is that an average month 7
A. An average month, yes.
Q. So that would approximate a hundred a year, wouldn't
it, placements?
A. If I am making six to ten placements a month?
Q. That's right.
A. Now, not a third would be a hundred outside of the
city. ·
page 142 J Q. No, altogether would be about a hundred
a year!
A. A hundred a year.
Q. A third of those would be thirty-three. Is that Tight?
A third of a hundred is thirty-three Y
A. Yes, a third of a hunc;lred is thirty-three.
Mr. Harlan: Wait a minute. If you are going to go into
arithmetic.
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A. I don't have all my figures. I am approximating, Mr.
Rixey.
Mr. Harlan: Would you like to have a pencil 7
A. I note particularly with the larger positions, which I
usually work on - I work on the. male administrative desk that a good many of these are outside of the city limits or
the Tidewater area. They are in the Newport News, Edenton,
Richmond, Washington areas.
By Mr. Rixey:
Q. So you would make approximately thirty-three placements a year outside of the Norfolk area Y
A. As I said, I am approximating, and I hate to give you
any set number. I work a good bit out of the city.
Q. We are dealing in round figures and over
page 143 ) a period of three years you'd make approximately a hundred outside of the City of· Norfolk Y
A. Yes, but, now, one year I was not very productive, Mr.
Rixey. My family was quite ill. So we cannot say that I have
made that over my period of three· years at Hallmark.
Q. And there are three other employees working in the
male division with you Y
A. There are two others.
Q. Two others Y
A. There are a total of three on the male desk.
Q. And then the female division is a lot more active than
the male division!
A. Yes.
Q. And yet these records that I hold in my hand represent
the non-Norfolk placements over a period of three yearsY
Mr. Harlan: No, they do not.
A. I do not know that, Mr. Rixey. I cannot say yes.
Mr. Harlan: I did not say that, Mr. Rixey. They are a
sampling which I have asked them to take from the file. By
no means are they inclusive or all-inclusive. They
page 144 ) are merely a sampling, representational.
Mr. Rixey: I .think these records ought to go
into the evidence, Your Honor.
Mr. Harlan: We will be delighted to put them into evidence.
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Mr. Rixey: I offer them into evidence.
Mr. Harlan: We will be delighted to put them in the evidence, but we would like to put copies. These are business
entries.
The Court: Leave them in· until you supply the copies.
Mr. Harlan: I can't supply copies without the originals.
So if I can have· t)le originals I will be glad to bring copies
back.
The Court: Stand down.
Who do you have ne:xtY
Mr. Harlan: Mr. Hand, please, sir.
HERBERT W. HAND;
called as a witness on behalf of the complainant, having
been first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
page 145 J By Mr. HarIan :
Q. Mr. Hand, you have previously stated who
you are, president of Hallmark Personnel. Where do you
advertise Hallmark Personnel Agency?
· A. In our local newspaper, the Virginian Pilot.
Q. Are you aware of where the circulation of the local
newspapers traverses! What areas of this state Y
A. Well, the complete Tidewater area is openThe Court: All he'd know about that would be hearsay.
Mr. Harlan: I don't know, sir. If he was in Cape Charles
and bought one of the newspapers he might be able to testify
·
to the fact.
The Court: If he bought a paper.
By Mr. Harlan:
Q. Did you ever ·buy a Norfolk paper in Cape Charles
that your remember! If you didn't, say no.
A. No.
Q. Where else do you advertise other than newspapers Y
A. In the telephQne directories, Suffolk and
page 146 ] the Tidewater a-rea.
Q. And since you have been in business what
different telephone directories have you advertised in Y

H~ark

Personnel .Agency, Inc. v. ·Ruby M. Jones

75

Herber't' W.-Hand
A. Suffolk, Kecoughtan, Onancock on Eastern Shore, and
the local book here in Virginia Beach and Norfolk.
Q. .And the various cities that have been testified to or
stipulated to by Mr. Rixey, you are aware that applicants both applicants and employers come from these areas, too,
are you not Y
·
·
A. A goodly part of the applicants - applications you ·have ..
there, w-ell, the souTces come from the newspaper ads in the
Virginian Pilot.
Q. No, my question was that you heard Mrs. Jordan testify
as to the different areas, and Mr. Rixey stipulated certain
cities. You as president, having an overall view of the workings of this particular company, are familiar with where the
employers _come from, are you not Y
· A. Correct.
Q. .And the stipulations as to the employers and employees
where they come from and the cities that we put in the record,
- you of your personal knowledge know they do come frot;n
those!
A. Correct.
Mr. Harlan: Your witness.
Mr. Rixey: No questions.
The Court: Stand down.
Who do you have next'f
Mr. Harlan~ N<?, ~ir,_that's it, thank you, sir.
The Court : We have completed all the evidence you wish
the record to show f
Mr. Harlan·: We have completed it and all I would like to
do at this time is make a motion for summary judgment.
Coupled with evidence I put on today and with a statement
made on page 68 by Mr. Rixey on the original transcript,
which I like to show the court. MT. Rixey says on this: "Your
Honor, I acknowledge that this is a contract between Hallmark Personnel Agency, Inc., and Ruby M. Jones, but the contract reads as I have just read to the court.'' I submit
this is .a judicial admission that it is a contract and it should
be binding,· because we have proved today it is a reasonable
contract.
The Court: You wish to make a replyf

page 147 )

'

.
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Mr. Rixey: Your Honor please, we object to the
page 148 ] motion for summary judgment and ask the court
to dismiss the bill of complaint.
The Court: The court will overrule the motion for summary judgment and enter final decree in accordance with the
statements heretofore made by the court to counsel.
Mr. Rixey: Your Honor please, I don't believe we need to
put these in the record if Mr. Harlan wants them back, just
so long as he will agree that they will be available in his office
for my inspection if I need them.
Mr. Harlan: Well, I don't know. Will these tie up your
business in any way if we put these in my office Y
How about Mr. Hand's office Y
Mr. Rixey: Yes, I say Mr. Hand's office will be fine, as
long asMr. Hand: I will keep them separated in my office.
The Court: Mr. Harlan, this is your transcript. You gentlemen prepare the decree.
Mr. Rixey: We have prepared a decree, Your Honor.
- Mr. HarIan: I haven't read it yet.
The Court: I will be in the office if you want me.
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