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N AND CARTER
RNEYS AT LAW

£ITY. YIRGINIA

TO SOUTHERN RAILWAY COMPANY and VIRGINIA AND SOUTHWESTERN
RAILWAY COMPANY:

You are hereby notified to come forward and make
the necessary repairs to the bridge servihg the land owned by
the undersigned in Estillville Magisterial District, Scott
County, Virginia, said bridge being 0.6 mile west of Mile
Post 36 aﬁd being a part of the wagon way across the railroad
being owned and operated by you through the lands of the
undersigned. |

This notice is given to you pursuant to Section
55-16 of the Code of Virginia.

Given under our hands, this the 13th day of
September, 1973.

FERNA DARNELL, SYLVIA DARNELL
and ANN DARNELL GORDON

BY COUNSEL

QUILLEN AND CARTER, p.q.

; =
L s 7<§ (A

BY:
GATE CITY, VIRGINIA




N AND CARTER
INEYS AT LAW
CITY, VIRGINIA

PETITION

SOUTHERN RAILWAY COMPANY and
VIRGINIA AND SOUTHWESTERN RAILWAY COMPANY DEFENDANTS

TO THE HONORABLE JOSEPH N. CRIDLIN, JUDGE OF SAID COURT:

Your petitioners would respectfully represent, aver
and show unto the Honorable Court as follows:

(1) That your petitioners are the owners of certain
lands situate adjacent to both sides of the Southern Railway
Company and Virginia and Southwestern Railway Company property,
located in Estillville Magisterial District, Scott County,
Virginia near the Daniel Boone Section of Scott Couaty,
Virginia; that said lands owned by your petitioners lie on
both sides of the Southern Railway Company and Virginia and
Southwestern Railway Company right of way, and abut thereon,
on either side.

(2) That the right of way of said Southern Railway
Company and Virginia and Southwestern Railway Company passes
through these lands.

(3) The defendants constructed a roadway and a
wagonway leading from the public road over said railroad and
through the premises of the petitioners from the north side
of said railway right of way, and over said tracts and said

right of way to the other premises of petitiomers, lying on

the south side of said right of way.




(4) That, as a part of said wagonway or roadway, the
defendants constructed a bridge across Little Moccasin Creek,
which bridge is within the scope of the wagonway or roadway
and crossing, and a substantial portion of which bridge is
within the confines of the right of way of the Southern Railway
Company and the Virginia and Southwestern Railway Company.

(5) That from the time of the construction of said
roadway and wagonway and crossing and said bridge, the defendants
have maintained said bridge without any question whatsoever
being raised by the defendants.

(6) That the bridge over Little Moccasin Creek and
as set out hereinbefore, has fallen into a great state of
disrepair, and now presents a hazardous and dangerous problem
to petitioners, and to others who may use said crossing; that
petitioners have repeatedly requested the defendants to repair
said bridge, as is their duty to petitioners; but that
defendants have consistently refused to repair said bridge.

(7) That petitioners are greatly concerned in the
use of said bridge on account of its deteriorated and di lapidated
condition, and are unable to secure fuel, farm and other supplies,
to be transported by trucks across said railroad right of way
and across said bridge to their premises on the south side of
said railroad right of way.

(8) That said bridge is 0.6 miles west of Mile Post
36 and is a part of the wagonway or roadway across the railroad
and the right of way owned and being used by you, the defendants,

through the lands of the undersigned.
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(9) That notice has been duly given to you pursuant
to Section 56-16 of the Code of Virginia to come forward and
make the necessary repairs to said bridge, being a part of
said roadway and wagonway. Notice was duly served upon the
proper agents of the Southern Railway Company and the Virginia
and Southwestern Railway Company, by you, the defendants,
have wholly failed to comply with the provisions of law
obtaining in the premises; and have by written advices to
petitioners say they have no duty to make said repairs to
said bridge.

(10) This petition is filed, and application is to
be made pursuant to Section 56-16 of the Code of Virginia to
determine whether said wagonway and roadway and said bridge
should be repaired and kept in repair by you as provided by
law.,

THE PRAYER OF PETITIONERS is that the said Southern
Railway Company and the Virginia and Southwestern Railway
Company be made parties defendant to this petition, and be
required to come forward and repair and maintain said bridge,
being a part of the wagonway and roadway as aforesaid; that
the Court appoint three disinterested persons whose lands
do not abut on said railroad right of way to constitute a
Board of Commissioners, whose duties shall be to go upon said
lands to determine whether said bridge on said wagonway or
roadway should be repaired, and said Commissioners shall repoft
their findings to the Circuit Court of Scott County, Virginia,
and that your petitioners may have all such other further and
general relief in the premises as the nature of their case may
require, or to the Court should seem proper.

Respectfully submitted: %




DEMURRER

SOUTHERN RAILWAY COMPANY
AND
VIRGINIA AND SOUTHWESTERN RAILWAY COMPANY DEFENDANTS

Your defendants demur to the petition filed in thé above cause
and state that it does not get out a cause of action, and for their grounds of
demurrer state:

I.

The defendants are under noiafutory nor contractual duty to

make the repairs sought in the petition.
II.

The statute cited does not require the defendants to erect nor
maintain a bridge.

III,

The statute allegedly relied on does not require the maintenance

of a wagon way across a creek but by its terms only across the '"road. "

IV,
The statute allegedly relied on does not provide ,é:?erconstruction
of a bridge from claimants' lands to a public highway nor for the purposes set

out in the petition.

V.

And other grounds to be assigned at bar.




MOTION FOR BILL OF PARTICULARS

SOUTHERN RAILWAY COMPANY
AND
VIRGINIA AND SOUTHWESTERN RAILWAY COMPANY DEFENDANTS

TO THE HONORABLE JOSEPH N. CRIDLIN, JUDGE OF SAID COURT:

Your defendants move this Honorable Court to require the

Petitioners to file the following particulars of their claim:

I.

State the Petitioners! source of title and their chain of title back '

to a common source with the defendants' right of way.
II.

‘State how much land, if any, petitioners claim to own on the

North side of the defendants' right of way and state what this land is used for.
III.

State whether the bridge is used by trucks, vehicles, etc., to
carry fuel, etc., from the land Northof the rigf o wayor whether the bridge is
used to carry fuel, etc., from the public highway to the land South of the
railroad right of way.

Iv.
State how much of the bridge is on Petitioners' property and off

of the railroad's right of way.




V.

State how much repair and maintenance the Petitioners have
performed on that portion of the bridge that is not on the defendants' right of
way.

VI.

State whether the Petitioners' claim that the portion of the wagon
way that goes over the railroad tracks and the portion of the railroad that lays
from end of‘ tie to end of tie, needs repairing.

VII.
State whether a bridge would be needed across the creek in

order to enable Petitioners to go from the public road to their residence in

the event there were no railroad tracks or railroad right of way involved.



N ANT CARTER
RNEYS AT LAW
CITY, VIRGINIA

f&ﬁfBILL OF PARTICULARS

SOUTHERN RAILWAY COMPANY o - CammoL

and

VIRGINIA. AVD SOUTHWESTERN RAILWAY B Tty
COMPANY o R DEFENDANTS .. - -
in therabove-styled cause, the petltloners, Ferna Darnei;,

R
RIS N

Sy1v1a Darnell and Anon Darnell Gordon,'say as fbllow5°‘“’

s I A G

(L) Petitioners do not feel that the source of titlex>i
and their chain of title hack co common source of the defendanﬁé?t
right of way is in anywise pertinent .to this proceeding, but
petitioners do file copies of the deeds showing their chain of
title. So far as petitioners know, the common source of title
of the railroad right of way and lands owned by petitioners
is J. B. Richmond, et ux, and R. A. Ayers, et ux.

(2) Petitioners own a strip of land approximately

15 feet in depth on the north side of defendants' right of

way, which runs a distance of 0.3 mile. This land is used
primarily for the production of hay.

(3) The bridge is used by trucks, vehicles, etc.

to carry supplies, food, fertilizer, etc. from the public highway.i 

to the land south of the railroad right of way; hay harvested

on the strip or parcel of land on the south side of the railroad
is also hauled to the north side of said railroad right of way
and across said bridge. Garbage is carried out by truck’from_

the premises owned by petitioners across said bridge and. said

‘wagonway or roadway to the north side of said railway and

onto the public road.
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AND CARTER
EYS AT LAW
T, VIRSINIA

.petltloners on the ‘'south 51de of said rallroad across sald

. This brldoe also affords access to the oremlses,

"..-.\ ’I..~'

lncludlng the reSLdence and the outbulldlngs owned by

1‘~ "-_,_w. ‘:'

rallroad and onto the publlc hlghway. " Two of petltloners

are now employed in the Town of Gate Clty, Virginia, and lti

.lS necessarygfor themeto travelnby antomoblle both- from the«-~¥ﬁ:

_.._==..r—“‘ =TT — ———~‘_.—;.4-—.-_-:.'

north 31de of sa1d rallroad rlght of way to the -south 31de B

rallroad's rlght of way and the balance of Sald brldge ot '

approxzmately 20 or'21 feet is located on premlses of
petltloners. o - : ~~-,-¢3Ji
(5) From the time that said wagonway was constructed
and from the time that said bridge was constructed, the
Railroad Company has performed all the maintenance on the
entire bridge and said wagonway, including that portion of

the bridge that is not on the defendants' right of way,.as well

as that portion of said bridge that is on defendants' right

of way.

(6) Petitiomers have never at any time in the history
Of'said wagonway, roadway,and bridge, done any maintenance and ;
repairs to said bridge; the repairs have been done altogether
by defendant. .At this time, the portion of the wagonway that
goes over the railtoad tracks needs no general repairing, but
some additional ballast possibly should be added to make the
roadway smoother and more even. A bridge would be needed across
the creek to enable petitioners to use vehicular traffic and for
vehicular traffic to come in from the public road and across
the lands of the petitioners on the north side of said railroad

to their residence, in the event that there was no railroad f;’




tracks or rallroad rlght of way lnvolved. In thlS connectlon,ﬂ

to an"issue in thlS case.;'

RESPECTFULLY SUBMITTED.

/0
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. narcer ot’ Ia.nd lyizvg am‘ beiny 1n the Cmmty ot‘ Scott, ahout t.hrea miles West of Gata ' .'

Se

: .c:lty,..Vl*'ginia, on tho wat;ers ot‘ m.f.tle

‘l’his Deed, made thié'kt e 6t.h de..r of Noven-ber, 1905, by and between d. B Richmond .

"‘ . Al

e.nd I(ata Rich:nond his wife, parties of t.he f’irsr. pa.rt and . C. Pieraon, party of the

secnnd parf. ‘both of t.he COunt,/ of’ Scotb a.nd Sta.te of Vtrﬂima, ﬂitneqseth' 'I'l:a.f fo'- _

oﬁW.:.ch; ﬂun 1s patd cash. in hend, the rece:hc uhereni‘ is l‘ereby e.c;mowledred, a.nd for

the -esIdue ‘the said Pierson hps this tay expmr,er his five several ~notes for the su:u of .
one’ ‘{“""”“ ena Thirty Dﬂm" each Davable to t.he said J.B. aicm-ond and due in one,

s ",-

-

. AR .
R Y
PRI OILL S8 e WOy g s et TR L E BT J VPR L I P L L AR . TS > .

t.wo, t,hree, ”our and t‘ive years, each bear in;r interesy from date, and to secure the pa,'- -

zent “of seic ‘notes a -vendors llen is hereby ref.atned on t.‘*e la.nd hereina.ter con.veyed,

e

P o e BT e

-s——.. - [P .

ocasin Creex, on the South side ot’ the Viran.ta".‘

P - e, v e P
e e P, -

ed bv the» ’a.id J.B. Richmonn tz-om ‘Q A. ny-ra and is xnown as a pa.rt of the 01d Dykes

fara, a.nd which said t,racf. o* pa.rcel of lsnd hereb,{ conveyed 1s bounded as follows: o : ¢
Begin:ing at a staxe on the fop o” Clineh Mountain T. J. Sampson's corner; thence N, 4 W, {
10 poles to e stake, N. 18 F. 17 poles to a stake W, 25 1/2 E. 8 poles to a staxe, N, é
25 /4 E. 1€ poles to a stace, N. 14 L/2 E. 10 noles to a dogwood, N. 4 E. 11 nales to g
a staxe, N, 10 1/4 7, 17 poles to e staxe, N, T1 E. 12 1/2 poles to s stake N. 16 1]2 ;!
. 12 1/4 poles to e stake on a cliff, Cedar and Kornbesm pointers, N. 4 1/2 ¥, 23 poles ‘
to ‘a stake and wire “ence on th: Sonth sice of %he said Rallroad; thence with the fence E

4

YN, B¢ W, k4 polas to o atexe in the old Jjares Dyzcee line, S. 14 ¥, 4 poles 40 & funm and

s e -

Asn said Dyxes old corner, 5. &9 F. 59 1/2 noles to A sta&e, $. 1/2 E. 32 uolus 0 a
‘e

itfekory and Dogwoocd, S. 8 1/2 E. 34 poles to a bunen of Chestnut sprouts, S. 22 W, 223 /2

/7
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Coel _poles to a bunch of nynns, S. 1/2 E.- 48 poles to a Chsstnua at the qut end of a 1ar3e

.

Vv-irccs on top of said kounmain thence along the top of said meunzain N. 79 E. 7 /k

'to ‘he Beginning,-Contéih*ng 52 acres more.or less, mt 1s herehy expressly n;reed and ’

o understnod that the- nbove de«oribed tracb of land is bernby anld hy the bonndnrv Por

the gross sum of ‘760 00, A - o , i;

‘ Witness the fol¢ow1ng signatures end seals, the ﬁaJ and year first ghove written.-
J.B.Richrmond,  -*
Kate Richmond, .

A;w-are ‘signed to the writing above, bnnring dste the 6th day of November, 1905, have- each -

'-‘oeznowledged the same before me, in my County aforesaid.

: Given under my hand, this the 7th day of November, 1905,

-Hy comnisslon expires the Z1lst of Aug., 1907,

' ’ I.u. Johnson, Jr. N.P.

Virginia, Scott County, Clerk's O0f’ice:

This Deed for land from J.P. Richmbﬁd, et ux, to H¥. 0. Plerson, bearing date on
the 8th deay of November, 1905, wes received and together with the certificates hereo#
admitted to record, on the 27s4h day of January, 1008, at 9:10 0feloex A. il

Given urder my ﬁand; this the 27th, day of Janpsvy, 1008,

'.I-"o

Testhe: ,; A// j K
- 7"'* ‘ Ll DL orerk,
o 5
A copy-teste: @/w
\ : Depyy Clerk

poles %0 a staxe, N. 66 E. 8 poles %o a.staxe, East 6 po;es to a snaxe, N. 85 E. 6 poles

A-l‘l ARAS

/2
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¢ THIS DzZ3D, Mac this 14th day of Qctober in the year ) thousand

Oice hundred and Ilinataen bet-veeu M. 2. Jeunings ami Xaxis May Jernnings, his wife,

partiea ot the first part, and Be Co Pierson, party of the secor;d pert; I
- WITHSSSETH: that in consideration of the sum of FLIty ($60.00) pollars, ‘

y"

T i et e s

Tty yamia i ‘“; i s :

paid by the party\ 0of the aecond part to the partiee of the ﬁr t part, the recelipt = -
o wpich is hereoy acznowledsed the aid. . 2. Jennings and Mexie Yay Jennings do N o

twalve reet in width situaua on the waters of ui.tula 2.!000881!! creek in Bstillvnla

'Lasisterial Dis..rict s»ott Coun»;, VIrginis, and descri..ed ag fouowe- '-" R

B «_"’-

Be‘ginnﬁna' at a point in the public. Coun J’ road aoout two polee west o;' th

-4
S
"

e Saadz. coae

spring brgnch ﬂom ag fre.a A.. 8¢ Jennings land and rtmnin.: southwardly parallel 'vith
said branch to a point in the edge of ike rxght 02 wa.,r of the 3outhern Railway

to have and ‘tov nold the said land unto the ‘,aid a...-c. Plersorn, his heirs and asasigms

T O et

"“ ¢omvebu e oemte s TTTmLT T il el

Jo e s A

The said XN. E. Jexminsa and L&xie ¥oy J(_nnings covenant that thay have the

rigat to- convey the seld land to- r.he anntee' ..haf. they ‘have done nﬁf act to

e

- encu.n'ner the said land, tha* tl.e 3rantee shall have quist poasession of thesald .
Aland, frea from a‘l encun‘ura-zcés and that- the said parties of the first part wil].

R
-

. exscute such J.urther ass-:tanee of the said land ad. aay be requisite.

Witm 83 the follow i.ng s igna.ture and se a.1~

},(. .Ten nings - (Seal)

(RS i PN
e TSI ey b @t L 18 v v e AT 1O ) e o e
ey = g

3: L Set e uax;e ey Jennings (Seal)
: : gtate of virginia, County of Scott, to~it:= T
I, d. XK. Horton, a Hotary Public for the County aforesaid in the State of - e

virginie, do certify that d. Z. Jernings and I'sxie lay Jennin:s, whose nexes are s

signad to the foresoing writing, ’oear-..g date on the 14th dey of Octover, 1919, s
have acimowledged the same before me in my county a‘orasaid.

given under my hand this 27th day of Octooer, 1919. ) '

i.- 3. Forton, . P. .

1 ¢ e e ate s v
Dadaii v

1o co.rission ex;ires January 15, 1923. b

Virzinig,Scobii County, to-wil:-""

- e e

In the Cloerk's olfice of iaid county She 25th de.v of ilov., 1919, the ifore=

going writing wes presented, and with certilicate aunexad, adnitted to record et i

1:40 0'clock 2.U. (D.Do 8 o-2p98.
rx“fo )
o ) e 2 e S .
GloTes o -

—

L e e e et % eehA s ah R At Aeis Pt T e

A copy;teste: @/ M

t - . Deputy Cletk




aecond part all of‘Scott County Va. WITY °SETK That for and 1n.con31deration of the paynent

! f‘tventy five hundred dellara ($2500 oo) in hand. (fzfteen hundred of which is in three

covenants of general rarranty to the party of the second part the follawzng described

AT LIRSS WEETRITTRL on Tl [ maleeEnT LT

property. First~allrthat:certa1n>tract or"parcel of: lan&’whxch vias" conveyed to H. C.
Pierson by J. B. Richmond and wife: by deed bearinz date on the sth day of Lov. 1905 and

N A
s ..,-y. =

iptioﬁ. from this.trﬁcf however is excepted that srall tract conveyed

and recorded in Scett ceunty Clerk's Office Deed Book 65 page 98 te which reference is xade o

"_for a conplete description. The partxes of the first par' covenant that they have the
rizht ‘%o convey the two tracts of land hereby conveyed which is accordingly done frees from
- all encuxbrances.

Witness the following signatures and seals this day anu date first above written.

H C Piersen Seal
her

Zmna x V., Plerson Seal
nark

Vﬁrzinia Scott County To-Wit:

I, I. C. Coley Commissioner in Ch#nce:y_fcr tbe_q;:quit Cours.gf $cott_County_Yirginiz
'fae.certify that H. C.'Piersoﬂ and Exma V. Piersonrﬁﬁoéeﬂnamee arelsicned to the foregoing
deed bearing date on the 16th day of Kay 1922 have acknowledged the same before me in ny

.county aferesaid. This 16th day of May 1922.

- . ) ' . . I. C. Coley, Commissioner in Chancery fer the
Circuit Court of Scott Ceunty Virginia.
Virzinla, Scott County, to-Wit ' . '
Tl In the Clerk's Office of said County the 18th day of May, 192~, the foregoing writing

waa prenented and with certificate annexed, adnitted to record and duly indexed at 9:45

'claek A. M. { D. B..69---P 152.), } m
LT B . Teote: X J@dq//ﬂf 0//'
. R _.; . . . yClQrko

R o Acopy-pést&;@/ r%_z,_e_,&t )




m.o'this the 6th day of luron 1923 by snd bstmon
.arties of the first part snd

TnIS D n made and antered:

ra——

'.A. J. -Tﬁnnines and Salue B. Jan'utns;s hls wi.fa.

R N B

fer—y

A

ﬂitnessef.h- that for’ and 1rL co')ai daration of .the sum of Eight nu"d“d Dollars R

PN

e

_..»l- q..\ e o &’

nerehj uc

; ncwledgad befoze tha enaealing

W -~ r .-'

551& aell nnd co-we,,' u.n..o tne Sald:paruf o 'ah& aecond part. rvith ¢°V°uant3 °f

being. in Scot Sount .,

\;gv'- ~inn

rond tha nce S. .3/4 3

Jennings and wiiz by deed dutod ou 'cne 2.3 dnv""oL' Octooer 191y and reAco:'de p
tca clerk's ofiice of suid ..OWIL,I m Decd ﬂoo& uo. 63. uage 249 amd bounded
8nd described aw follows: Beginain: ut a culvert across the county road elennf .
£0ie3 and thirteen f2ei soutn c;i the Goutheri. Rail-::ay's“right of.way.'thanca.:'f-‘
W98t with the railraod rigat o woy thirty six polas to a staxe in the railvay s
Cizpany's rignt of wmy ond J. C. 3tavnas' line, ti@nce i 4 poles amd 2 fa2et o
& Toex in .‘.be; auuth edge of tne sald county road, thencs e.aar. 39 polas with
the county roaed lewiing from Gate Cliy to Speers Farry to the Beginning contain-
ing S acrss be the same more or less to have end to hold unto tis said rerty
of uhe Second part ani nis heirus forevei; togetner with all its ap,urtanances

" forsves. Witnsss the Zollowing signaﬁuras and seals the dny and jyear first

830vs writian,

. _uis TT—— :
\ 4 ¢ X cennings S
. s (Seal 4 - P -
AL . her - o T .‘.. .-‘.-..
Saiile 3 x Jenuings (3201} ' 1
oedd ol ) = ' '
Scott County, to-wis; : s '

P

I. i, ii, Horton Hotary sudlic Yor tre county aforesuid in the gpug :
v i Jvute of - X 5
Virzi =3 Fee simar e - . e T
2inia do certify that a. 4. venaings ana Salijs o, sen:ain s, nig mie ’ AR
niin g, ., ,

whose n tn
B8 are signed to the Loregoing writine beuring dut2 on the BTh Qgsrop T M
"Q ' . .

Marcn 19235, have acdilovledged the same before ™ in ny county afors id
nom gsaid.

- 4 M =
Tission expires on the 12 day of Jany 1927 -

| 27. Given under my hsnd this the gta '
day oZ ilaroh 192;. g / '



Virginia, Scott Jouaty, to-uit: ,
In the Cierx~s 0ffice of said county the 6th ddy of Larch, 1923, the fors~

g2ing writing wes presented urd with certificate annexad sdmitted to recori and

duly indexed at 11:55 o'clock A.l. (D.B. 70 E..4297 Y o
Teste: Vii ~ }'7 C*—'/’.i", .f,'j_woﬁﬂ%
LA /
L _m%ﬂ;@ Lo oty ok

B e dar i TRty o N a2,
oo tiind Ve Late:
Lrid dvet hoare By

Jlsr4.

e ~m-. ot Vlrgensn, ofo

P e ,-qul. e

M ATE B )

'-,,.....u.,,.r..,. Sty eepe vt ,A""cd‘py-tes..,e~ @/M ﬁﬁp Clerk

Bdon

.. 4_..A,-




"KIs D =D, made tuis ‘the agn duy of June, 1924, between Robert s.-Smith end’ Joeie

B._Sqith) nis wife, partles of thc 4izst nqrt, and h. P. thae, party of tne sedond

&

part,

eﬂseth' "hnt Tor ﬂn& ln.consxderwtien o‘ the sum of Kine hundred and‘fitty AiJ'”

1-.-..

-

'thc snid yﬂrt; of the’ second uurt at the raquost of the said parties of the first

pﬂrt. the snid rarties. of. tra first part hnvo barasgined and sold, and do hereby

grunt and convey unto the said party of the second part, uith general war:anty. aub~

ereinaftar mentioned, all ¢6fethe following

—

Ject to tho eicéntiona an servutionw

T -

dssgribad real estate. aitunta, lyilug und being in Scott coun*y. Virginiq. in dstill-

ki
-

ville Eag4aterial District, on the waters of Little goac;sin oreci, und more particular- o

1y bounded-and desoribed as follows. to—wit. ,,3_. {'f’

Pirst Txact~
". Pisrson by J.‘B. dichmnud and wife by'deed dated Hovembe& Gth.. 1905. and o* recbr
in the Clerk's- Oflioe ot said county. in Deed Book th 44.'uuge 453, to wricr-reference

. -

pravry

.13 hereby made for a mors complete uud particular descrintion/thereof. But f*om and out~-
of the 3aid last sbove mentioned tract is excunted tuvt snall truct or narcel of land i

convey:d by the said K. C. Piergon and wife to C. C. Sturhes by dced dated hovemberﬁzsthb.. ;}Q;

1919, end recorded in said Clerk's Oflice, in Dbed-Bool Lio. 85, nage 99, to which reference
is hereiy made for & more perticular description of Iha said exeeoTed ,.rcal o land.
Second Tract: That certain trucst or nurcel of lecud couvere: conveved tc the gsid Z. C.
Pigrgon by id. 3. Jennings and wife by deed dated October 1l4th., 1919, of record in seid

Clerk's Of{ice, in Deed-Book No. 65, puge 98, to wiich reference is hereLy made for a more

T g v e ® LY v el b g Akl e bt +n2DETE T2
.

particular deseription oi th:e same, wud both of tie two vbove dascribed traets of lund
being the ssme wiicl: wers conveyed to the said ebert 3. Suisii by . C. Zierson and wifas

by deed dated lay 16th., 1922, of record in ti.e said Clerii's COfiice, in Deed-Zook o

B e 2 LS SE LT

69, vage 152,
Third: Those two other certain trects or parcels ol land couveyed to the saild
Robert S. Snith by A. J. Jennings end wife by deed dited lurch oth., 1925, of record
in tre said Clerk's Office, in Leed 3ook .o. 70, pege 429, to0 which reference is Lareby
" made for s more particular end detuiled descripsion oI the two lagt-uhove-mensioned

tract3 or rarcels of land.

Vitness the following sipuwtures zud seals:

Robert S sSmith {soul)
Josin 3. 3mit {5e2l)

. . A o ———— e .~

7



Ccounty of 3cott, to-wit:
I, 2. H. lcConnell, & notury public i: und ior tlc comnty aluresaid, in the stute of -

e

i

wife, wi.0se unteg are

C

Virginis, do certif: that 20bert 3. Saith end Josse 3. sulith,

signed to the writing abovna, bearime date on the 3¥d. d1y oif Tuue, 192%, have aciwiowledgsed’

the seme before ne in iy county aforegaid. iy commiscion expires on the 7 day of iug; -

1927. GCiven under my hand ti.is 5 &0 ol June, 1di4.,
2. L. leCownell, lostary IJutlic.
Stamp 32.50 '
Virginis, 3Scott Zounty, to-wibh:
Iz the Clerk's Office of suid county the 5th day of June, 192%, the for:going .

wrtling wes presented and with certificite samexoed, edmitted to rscord and duly indexed

at 1:33 o'cloclk 2. L. {D.3., 73 2, 17) ﬁ ’
| \QO >4 .
fasgte: 7 &,E/f,/’ ',_',0/.%/
! el

ey

—

2



'Hoccasin Creek, and mbre.parulcularly boundad and descrihed as. Lollods, to wis: That certain

}..,‘4 .

: tract or parcel of.land wbxch was conveJed %0 E. Co rierson h; a. E.. mxcnmond atg nxfs cy

o§ 44, pase 430,—_

t £rom ad

© e EEE o -

1919, and recu.ded in said Llark's o;rice in Desed Book Lo. 65

page 99, to mnich reference is norohJ Unda for ¢ ma.se narticular descri ;tion of tuLe ald

xﬁepted parcel of land.

Second Tract: rhat cartaxn tract or- arcel.of land conva,ed %o tue suid E. C. £i°rson .
';fhy M. z. Jennings and;wxfe by deed dated October 14th, 1919, of record in said Clerk's ;
; JOrfice in Deed Book Ho. 65, pags 98, to wnich refere.ce is herety wade for a more narticalar -
Qf;de:cription of tha sane, and bothof the two atove descrized tracts or land, teing tie sace
wnich.wefa couveyedto.aohert S, smith ty H. C, Pierson and w.le ﬁz deed dated kay lstﬁ,
1922, of recard in tae said Clerk's Vffice, in Jeed Sook 0. &Y, rags 152.
Third Iract: Those two otner certain t.:gts or purcels orf iand conveyed td tne szid
'Roharc S, Szith Tty a. Jo Jennings and wife vy deed datsd March 6th, 1923, Ef record in sia .
said Clerk's Office in Zeed Book lio. 70, vuge 42Y, %o which rarersnes is herety made for a
more particular and custailed desceription of .ue ©wo lusi numed sracss or pareels of iand.
- 41 of ¢ie atove named tract: or uuzrcels of. iand teing conveyed Tty notert o. wzith znd
wife by d4e24 dated June 3rd, 1lyz?, vo W, F. MNulee, and oi record in th3a sci1d Clark's Offics
in Deed *~ook lio. 72, page 1l7.

Witness tne following signatures this tue day and date first acove writiene.

e F. McGas (seal) _

lianuie LicGes (seal)

Caunty 9f scots, to wit:

I, 4. v. Jomnson, a lotory rutlic in wud ior ke cownty aforesaid, in tue state of
Virginia, do certify t:nas vW. s weiree mnd §anuie leGee, his wire, whose names are signed to
the foregoing writimg s ctoiring dute ol ducusb 10%h, 1.27, havs acidowl:d.ed the senme tefore
me_in ry counsy aforesaid.

.y coxuizsion expires Jzn. 7sh, 1950,

A+ . Joknsom, Notary Putiics / 5



Yirginia, «cots County, %o-~vit:

I, . . JOanaon, a liotary 2utlic of the Lounty nforesaid and state of Virginis, &

iy
. certily s.at W, F, LcGae und lannie MeGee, his wife, winose names are signed to the fors- _— T

- soing wriung, Learinb date oz_; che lOt:h da:r o.t Aus. 1.9 "r.m..uh thcir seals .rero:o,‘ ,cr--"

e

sonally appenred 'cefore e in uy counr.y and state aforesaxd and acmov-ledged tLe- SwB o.

Tirginia, acot;f. County, co-mt' ) i
L In Cbe C;er;:'s Otrice of =aid county tue létzh dcy of sae, lé;.9.,. t.e ’oreroin.s v:riting

M A

- was presented and v.ish csz-l.i.ficate an.ex.d, 4um1..ce.l ey record and du.u irdexed at 4

o'cloeck P. K. J, D, 82 P. 442,
, \5‘_. L A
i8asie: "L {4 /lL 6l~zLLLu ‘ \./!HLA < B

J o .

- e -
b

(2}
}-
]
4

A copy-teste:; &/@

7 "‘-’Clerzc

iy o

W



. . - '. - " . : N . - " :
'; c:.rcuit Court of the County of' Scot:t, on "‘uesdw, the 6th day of” Pebmary, ln the yoar .

or our Lord one thousand nina hundred and’ thirty four. .
" ?resen\':..'l'he Honoruble . T. Carter, Judge.. - . : R .,

. State Highway Con;m.:lsaioner i ) V Patitioner. .
: Vs. S R . Ordex; -
| ¥, N. Darnall . I -‘ : Detandant.
: This case cams on to he heard on the day of

T Ses

aa a part ot Stata Bighuay No. 58, an.d ta uard ‘the damagaa, if any, reaslting to tho adjacont

or othar property off t:hu owners or to the propsrty of any other person, hoyond thc onhanéament

1
t LaE .3 o

* econatruetion, alteration, meintenance and repair of sald rcad, has been given to ¥W. N. Damell,_ ‘.-'->

. by personal service of notice by the Sheriff of this County copy of which ia filed with ths - .

W

papers in tvhis case, that on the ____ day of » 1934, the Stata Highway Commimsioner filﬁd

in the Clerk's Office of this court a plat, certificate, memorandum and pstition, in c:mpli- ..

ance with the provisilon of law for such cases made and provided and which strip or parsdl ai’

land sought to be condemned in these proceedings is wanted for the uses ant purposes of tha

State Highway Commission, in the coastructlion, reconstruction, alteration, wainterance and re- -
pafir of the said road; thst the sald strip or parcel of lerd for said highway lles within tha.
* County of Scott, the court doth adjudge, order and decree that this case be docketsd anoi d.oth

appoint J. D.Franklin, Giles Gose, Creed Flanery, J. D. Wright and Wontague Zlon, five disin-;
) _ i
v terested free holders residing In said county of Scott, any threa of whom may act, for the :
i .

purpose of ascertaining a just compensation for the landa described in these procsedings, and
to award the damges, if any, resulting to the adjacent or other propsrty of the owner or ta
" the property of any other person, beyond the enhancement in value, if any, that will sscrue t;t‘

" such properties, respectively, from the construction, reconstruction, alterstion, mintananei

P

and repair of said road, the Judge doth designate the 19 day of Pebruary, 1934, bo:'oon the '.

houae of 10 A, M. and 11 A, Y., for the sald commissioners to meet upoa said prem.saa. near - ;
) 3 . CoL ke e
: , Gate City, Va.. : R R

.- o -

RS . 5.7, Caster, Jutga, CL P

R

PR - - e, T -

g iy e e e e = e M e e e e wm - e s e s Eme. - —




- - E sty L T

. V'.V" k3 S

“Stats- msh:my Comisaiohnr---- - e -Patitioner, .
W SRR A!tldavit )
Se!’endant.

L T S Y N

oy

\
.

. s

,_,-) e

ey

_‘ "( ¥ gk k'(v "

.....

5 State or Virsinia, County of Secott, to-ut‘ L S f ' . . :

-t

in ths Stata o.’ ‘Iiz'";

ecmpensation for the strip or~ parcals ot“ ;and ror' Stata Hiamay No..a& in the County or‘ Sccf:t' s

e e

R sta& ot Virginia, through the ;ands of w N. Damell, and to award the damages, 11‘ auy, re-

“ault:ng to the adjaeen and other prouerty‘ ot’ said owner end to the property of any &ther

.'pora:n, bayond the enhancanent in value, 1t‘ any, that will accruo to such- properties, respoct~

-t

i ively,. from th‘ couatruction, reconstruction,~altemtion, mintenance— and repair-of Stats -

- 'v- S
A__.u. = IR '~"'=_—==—

Bxshta;; xo. g8, ovar said lands, and '5.11 truly cartix‘y che same. . IR

.
" W eauay

S
K

§ LT e
.o M - - o -
Ty ) T -
iy 8 ~---Petitioner .
:E'J " Affidavit \

::

‘ Dafendant.

o I, J. B, HcSpadden, a Notary Public 1n and for the State of Virginia, at largs, do cer- :
tify that J, D. ﬂr:ght and J. D. Franklin, have this day made oath befors me that they 1111 . F S
!
I\

S Lo SYSCRUIRY VL

faithmni and mpartially ascertain what nill be a Just compensation for the strip or parceis
of land for Stata Highwuy No. S8, in the COunty of Scct t, State of Virginia, through the lands

or ! R. Darnell, and to award the damagea, if emy, resulting to the adjacent and ather prop-
orty of aaid owmser an¥ to the property of any other person, beyond the enhancement in value, - ’ I
if axy, that will acerue to such properties, rospectively, from the comatruction, reconatmct- !
1on, altsration, maintsmence and repair of State Highmay No. 58, over said lands and will tml; |

cexrtily the gane,

T ATIA 4. B o MW PG S LUAEAIE <

Uy eamisslon expires on tha 6th dey of Aprill, 193§, ‘ i
' ‘> Given under my hand this the 19 day of Feb. 1934.

Jaa, B. McSpadden, Notary Publie,

te e —

State Highway Commissionere-eveccwececeacccecaa-Patitioner . '

STe s L%t %A oA

Vz. i : R Raport of Commisslomsrs )
« e Ko Darnell Teseecccscesnsnnccecnncacccsssass=Defandant, !

o -

i . ??,: J:. D. Wright," Creed Flanary, J. D. Pranklin, Giles Gose & Montague 2ion Comzission-
axfs' appointed by an order entered on the §th day of February, 1934, by Hon. E. T. Cartor,.Jud;
ge of tha Cireuit Court of Scott County, in vacation of seid Court, at the court house of
,?.Scctt County, Virginia, to mscertain what will be & Just compensation for the strip or pareel
" of land for State Highway No. 58, through the lands of ¥. M, Darnell, in Scott County, Yir- ; ’ {

3; uinia, and Tor such ather property gs 1s proposed to be taken by the state Highway Comnimon '
1 of Vi‘ginia, and to assdss the damages, 1T any, resulting to the adjacont or other property : 2% s

L T R,

-~——



of the omtsr, or to thea property of any other psrson beyond the enhancement in vaiue, if any,:,f

tﬁst will accrue to auch properties, respectively, from ths construction, rsconatruetion, al- Loe L.

————— -

el v .

ﬁamtian, majintdnancs énd ropalr of sald Highway No. 58, through said lands of ¥, X. Damell,'i
" da ;urtify that oa ths 1Sth dey- of Pebruary, 1934, af 11 afclock A. Y. the day designated in , N ‘ !
. snl&‘o*dar, ws st together on the sald lerds of the sald ¥, N, Darmell, and the strips or R o

—celn of 1and 1n fn nmple, nessded by the Highway Cw:uasm:z. of Yirginia in ths cnnstruct-

SRS

ion, reconatructicn, maintonanco ancI repair ot uaid highuay, 7aa shom and daacrihad to \xa

-

b it

and as follona, tc-ult Beginning at a point on t:he cen!: ernnu of Rt. 63, from !CL ot‘ Gato

._‘,»* .

cxty to 3.930 n. 9. of ‘HCI. of Gate clty, shown on plens as Sta.. 109+13 adJoining the lands
of T. Z.. ?rankzm-'thenes N. az° 3q W, 1073 8., to the lanis of tha c. c. Starnos Batata, -f

baing Sta.. 119+85.

The 1an¢ to be acquired heraunder belns a strip or~ parcel BO Pt. width,. 40 Pt.. lyins o
3.-., .

.-::.waa Bnin o b o oo A USRS

on aither- sidc" ot and adjacent to the Ir reindbove doecribed centernne from Sta, 109+13 to
Sta. 119+86. ' St : g ' o

a

Said strip or parcel mntaina 1 97 acres, more or less, of which 0.07 acre 13 included N

. - L

in the presant rlght of way, nrd 1.9 acres, more or lesa, additional land. ' i : -,; L
And aftar being duly swom, upon a visw of the said Iani and of the adjacent and othnr

property of tha sald owner and the property of othm‘: persans who will ba demagsd in their pro-

D

perty by the construction, reconatmction, alteration, maintanenca and respair ot the aaid !

Bighuaar; and upon such evidenca as was befare ua, we are of tha cplnion.rand do ascertain that

for the eaid atrip or parcela ot' land for snid Highﬁq Mo. 56 through tha landa of the aaid-

-demagesa to the adje.cent and: ot:her prooerty of the said owner and - to tha proparty ot other

aaon of tho constmcticn, reeonstruciion,.’

e WRIZZFL

persona uho- uu be damaged In their pmpert}r hy

naincanance ani. repeir of said Higiway will be ssso.oo. R oo R _

ind we sre further of the ~opinlon that it would be othenisn impracticable, uthout un= j. N
reasonabls- expenss, due to the conformation of the cmncry to construct and maintain caid ‘-§
higkzey on exy nther location. : s

Given undsr our hands this the 19th day of Feby, 1534.

v
::=.5:—'=f-t.;=’=f'»m.;}.;u*=&:—"‘-= S BT P Eet 3T T b e £ X

3. D. Wright

: . Creed Planary

- —ien BT -
L T AT AIYL # Lt

o i oa

J. D. Prapklin
Giles Gose

£-

Montague Zion
Commi sl oners

- — -

e s
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Virginia: In Vacation of the Circulit Court of Scott County: : T,

R

S E LU 3
-

State Highway Commissioner Petitioner

R ——

“n .

Vs, ' QOrdep
\

¥, ¥. Darnell, et als. " Defendants.

i
o it

This day came the State Highway Commissioner by his attorney and moved the court to be

.
Al
[l

peraitted to psy into court the amount of the award of the Commisalorsrs in thls cass and it

appearing to tre court that the report of commisaioners was returned amd filed. in this case ..

on the 19th dey of Reby, 1934, and ttat they assessed the derages in this caae at the sum of

b AT BT I AT I

.
-
H

§1050,00, it is therefors ordered that said State Highway Commissioner be and ha iz haresdy
pemitted to psy into court ths sum of $1050.00 tha amount of said srard and thersupon the

PP e
"l
B

LAY o et Lk

z;aid ‘Stats Highwey Commlssl oner, by his attorney, paid.,to J. Y. Crart, Olerk of thias cours,

A}
.

the sugy of $1050.00, which is to be held subject to the fuiuze arders of thia court.

By T M he 8.5 A MILY AT FA B
»
»
v

celadiiois

Given under my hand this 27th day of Xarch, 1934, L

E, T, Cartar, Juigs. .

Te 7. M. Craft, Slerk. o : : SR

-

~
Cie 1O W Cade Ml e

e bl
DR —

»
Zntaxr,

. .- . coe . .
. .. . . . - . . s
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“. RoceivVed am ontered this the 2Tth day of Mareh, 1934. . S - S

. = 2 e ST

fh..'.- "

:
-

G. I.. Dougheny, Deputy O‘Lerk.

\ursinia. In vacation of  ths Cirecuit Court of Sco‘:t County- : . T Lo ‘

suto B.lshray Coxmiaaioncr o Petitioner: 7 4 L
,.}1:,.7,,,- . Va. R " . Order e R
l»!. Darnell, . e .- ' . ' ’ Defend ant,. .

_ E Thia case came on. again to be heard upon the papers formerly read, the former ordera,
| and thc report of J. D. Uright, J. D. Franklin, Giles Gose, Montague Zion ard Creek Planary, .
Coamiasioners apmnointed by an order entarad in chia cage at a former term of thia court for

th. purposs of eacertainins a just compensatton for the strip or parcal. of land to be condem=

e emmmACIIe” v-"

- ned in thesae pri:coedings “and awarding tha damagea, if any, rasult:ing to the adjacent property
or- ethar property of the owner, or to the property of any other person beyond thd exhancement

in value that will accme to such properties from the conatmction, alteration, maintenancs

and rupaxr of Baicl highlar, -was duly returned to and filed in the clerk's Office ot thia eourt

o - tho lsth dw or February, 1934, together with the certiﬂcata of the officer sdministcring _-‘. :

fh.o oath a.ttached thareto emd no exception havmg been taken or filed to sald report, and 11:‘

R SR
: RN

'funhar nppearing to tho court tnat ths State Highway Commissionar paid to the clerkiaf thta. .
ccur:,.on ‘the ___day ot !.fard:x 1934, the sum of $1050 .00 being the amount of damages a'arrxed.. o

-ta defendant by said ccmmiaaionora es ahovm by their report, and it further appearing to th05
eonrt frcn sald report that it would otheraiao be impracticable without unresasonabls axponzc H
duo to tho conformation of the country to conntmct ard maintain said highwey on auy other *

loca'cion, the ‘court dot); now confirm ard approv’e sald report in all rcspects, and ths Common=-
wealth of Virginia, shall take end forever hold the strip or parcel of land as described inj
the pleadingas axi commisasioners repcrt in this case, and it further ordered that ths order
appainting said commiassionars, the report of cocomissioners, and thia arder confirming seme bt{
roecorded in ths current deed book in the clerk’s of fice of this county and indexed in the :
page of the Commonwealth of Virginia as well as in the name of 7. N. Darnell.

B And it is further ordered that the danagaé essessed in this case and which has been paid
by. the State Highway Commimsioner inte court be paid by t(h"e clerk of this court to said #, :
3.|Daroall or his attorney on execution of proper racaipt'for seme, a
’ 4zd this case is stricken from the docket.

-%| Oiven under my hand this 27th day of March, 1934.

i .

a3

3. T, Carter, Judgze,

7o |3. Y. Crars, 9lerk. \
Inger.. - -

| Receivwed and entered this the 27th day of March, 1934.

i 4 5: - G. L. Doush.rty, D'puty Qlerk.
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1r§1nia, Scott County, to-wit:
% In aceordancs with the decree of this court a portion of the record in the ccndum:ation
auge of Stats Righway Commissioner Vs, 7., N, Darnell lataly pend;ng in the Circuit Court of -

313 ecunty 1is this day recordsd in Deed Book 91, Page 346.

~ . | | - o Te'sto:- )=7’V1 ﬂm

_ . , | ‘ A copy-Tes‘cé: ’ /@/‘%
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AN

AR
. , ‘ " T3
THIRTIETH JUDICIAL CIRCUIT 418 G7s
COUNTIES OF LEE, SCOTT AND WISE S "
CITY OF NORTON oo CU\)% '
B U ‘-_'_-‘J\U
JUDGES:

JOSEPH N. CRIDLIN
JONESVILLE, VIRGINIA

M. M. LONG, JR.
ST. PAUL, VIRGINIA

\dnl
~X
I

Felruary 22,

Mr, Rovert Winston
Attorney at Law
Norton, Virginia

Mr., Cecil Quillen
Attorney at Law
Gate City, Virginia

Re: Boy v. Southern Rallway
Darnzll v. Southern Railway

Gentlemen:
[ would apvnreciate your furnishing e wizh a map or plat

of the area of the crossing fuur the preperty of plaintiff across the
railway right of way to the public road. 1 am peviiculerly conczrned
with the area between the rallwsy right of way and the public road.
U note that in the 2oy case, the pleintiif conveyed thz lwmd he owrizd
on the north of the rallway. How do=s hz get to the punlic road?

Very truly s ours,

L;'V‘-///l ) (" k-;””’é

/,f"' goseph N. Tridlin
i

A7



THIRTIETH JUDICIAL CIRCUIT ' N e .
COUNTIES OF LEE, SCOTT AND WISE e
CITY OF NORTON

JUDGES:

JOSEPH N. CRIDLIN
JONESVILLE, VIRGINIA

May 22, 1974 : M. M. LONG, JR.

ST. PAUL, VIRGINIA

Mr. Robert Winston
Attorney at Law
Norton, Virginia

Mr. Cecil D. Quillen

Attorney at Law
Gate City, Virginia

Re: Boy v. Southern Railway Company, et als
Darnell v. Southern Railway Company, et als

Centlemen:
It is still not clear to me what land, if any, the
petitioners ownon the North side of the railway property, and

between the railwayand the highway. I would like this matter
clarified by evidence, prior to passing on the demurrer in

this case.
dy truly yo W

oseph N. Cndlm

=% 1
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THIRTIETH JUDICIAL CIRCUIT APR 141975
COUNTIES O LEE, SCOTT AND WISE
CITY OF NORTON L...

JUDGES:

JOSEPH N. CRIDLIN
JONESVILLE, VIRGINIA

M. M. LONG, JR.
ST. PAUL, VIRGINIA

April 5, 1975

Mr. Cecil D. Quillen
Attorney at Law
Gate City, Virginia

Mr. Robert T. Winston
Attorney at Law
Norton, Virginia

Re: Hugh L. Boy, Jr. et al v. Southern Railway Co. et al
Ferna Darnell, et al v. Southern Railway Co. et al

Gentlemen:
These cases have been submitted to me upon demurrer.

_In so far as the Darnell case is concerned it appears from
the pleadings and evidence that the railroad passes through the lands of
the petitioners and therefore the petition constitutes a good cause of
action under Virginia code section 56-16.

As to the Boy petition it appears that at the time the crossing
was constructed the railroad ran through lands of cormmon ownership
and the defendant was therefore required to build and maintain the
crossing. At this time petitioners do not own land on the North side
of the railroad but cross the land of another party to galn access to the -
highway.

I am of the opinion that the right of the petitioners who now
own land South of the railroad is not lost by reason of the fact that the
land to the North of the railroad is now owned by another party. There




THIRTIETH jU:DICIAL CIRCUIT

COUNTIES OF LLE, SCOTT AND WISE
CITY OF NORTON

JUDGES:
JOSEPH N. RIDLIN
JONESVILLE, VIRGINIA

M. M. LONG. JR.
T. PAUL, VIRGINIA

' would be no stability in such arrangement if every time the property
i L changed ownership, the right to have a crossing maintained would be

-' / gained or lost.

I will therefore overrule the demurrer in each case.
An appropriate order may be submitted for entry.
| Very truly yours,
_ 4,»./,1' )y bl —
| %:seph N. Cridlin




ORDER

SOUTHERN RAILWAY COMPANY, et al DEFENDANTS

The Court having considered the Petition and the demurrer filed
thereto in the above cause 'dgth overrule the demurrer.
The defendants are given 2 / days from this date within which to file

their Answer or Grounds of Defense.

, 1975.

Vo 2 L
f 7 JUDGE

This 2 day of 77!.1:\ i

4

( e, ,
L amzwé\ﬂ%

A copy-testes %
eputy Llerk
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ANSWER

SOUTHERN RAILWAY COMPANY

aVx:IlgGINIA AND SOUTEWESTERN

RAILWAY COMPANY DEFENDANTS
TO THE HONORABLE JOSEPH N. CRIDLIN, JUDGE OF SAID COURT:

Your defendants state that the Petitioners are not entitled to the relief
requested in the above cause and for their answer to the Petition filed
herein state:

I.

The Petitioners own property that is adjacent to the right of way of the
defendants, and defendants deny Petitioners' claim to cwnership of property
on the north side of the defendants' right of way, in the area of the bridge
involved. There is no duty imposed upon the defendants by Virginia Code
Section 58-18.

o.

The present roadway across the railroad right of way is used to go from
Petitioners' property to the public road and is not used to go from one part of
Petitioners' land to the other.

oI.

The statute allegedly relied on does not provide for the construction or

repair of a bridge from claimants' lands to a public highway nor for the purposes

set out in the Petition.

3 3~




N AND CARTER
INEYS AT LAV
ITY, VIRGINIA

ORDER

SOUTHERN RAILWAY COMPANY

and
VIRGINIA AND SOUTHWESTERN
RAILWAY COMPANY DEFENDANTS

This cause came on this day to be heard upon all the
former proceedings had in said cause and was argued by counsel.

And it appearing unto the Court that, pursuant to
Section 56-16 of the Code of Virginia, that petitioners are
entitled to the relief prayed for in their petition with respect
to "the duty of the defendants to keep the wagon way or right of

way in repair; and

It further appearing unto the Court that the defendants

have failed and refused for more than ten (10) days, after being

requested to do so, to make repairs to the bridge, a part of said

wagon way across the said defendants' railroad lines; and
It further appearing unto the Court that, pursuant to

Section 56~16 of the Code of Virginia, a Board of Commissioners

should be appointed, the Court doth hereby ADJUDGE and ORDER that :

GLEN OSBoANE , L.S.DocéLY JB. , and

HIWARD ELc/1a7 , three disinterested persons, whose

lands do not abut on such railroad owned and operated by the
defendants, be appointed and shall constitute a Board of

Commissioners, who shall on the /§x day of AvGus¥ , 1975,

at 10:00 a.m., go upon said premises and determine whether the

said wagon way and said bridge is in need of repairs and should

3¢
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be repaired by the defendants. And after going upon said premises
they may hear such evidence as either of the parties may desire
to offer. The Board of Commissioners shall be duly sworn before
executing the terms of this order; and they shall report their
decision in writing, together with any evidence adduced before
them, to be returned to, and filed in the Clerk's Office of this
Court.

Until the coming in of such report, this cause is

hereby continued.

ENTER THIS ORDER, this the /44 day of JuL Y s
1975. |

JA-CRIDL/ 4)
JUDGE

WE ASK FOR THIS ORDER:
QUILLEN AND CARTER, p.q.

BY Cécl) . ByreL
GATE CITY, VIRGINIA

SEEN AND OBJECTED TO:

GREEAR, BOWEN, MULLINS & WINSTON

BY ReBefAY V. wiwvsToN
NORTON, VIRGINIA

H
H

i
13




‘____-_,____w?_f/ De-a«wé{’ WJ e ————

— J«/ﬁ-—y.é/w '_5_&{ .Da-w»c&f e a—w] /7._. R
— S W 7 P | iy w—j,(o? /_.. L'f/.?‘.?..-” m ——

- 3. s rm—v—c_,/,“y Zy/f-( ’Owﬁ;,g___.__-_tm ."f—”cc___.-_.
f'-_ SR DBy W%«K-7 u,ur_-?__ &Y . Pl
e e e _/wyg-:—zy e e e e

U =7 W © V) .-:&.WA </7 Z W%_,:z_m_ L/« -
’ e ————— __-.____.._ ’J""‘J—MW/ -::\4—07/'—?{.7 A ._":P_._‘f. _-_;Gvc\—- A

~; - 7 y A 7

;- © e e ——— - _.._...--_./:".'-17‘!7‘_(.‘.;] e e rmeim s emmiee wee e |

SRS S Vbl T by e Bneted e w«m/ -
b B /7 e, M-«.f __02__—_%—‘:*_—5'4_./’-:*7“:'——5/ A

'- - '7/ Bo_, _ . leoar. ol D /%___M}-/ o) el
: 2

'_m_j“.__.,-_ e 4'7__- /4 ,?J,W:-é:? méé),_

- .
€
———— - —_— —————— -— o e e ———— - ——— -



e syrer
e
;

| . i 18] 1875

e T .,E" Com/-uu,l-’/z-':'-',’j /}u 74 E CacsE o~

EATNA DARVELL | ET AL /S Lourp ERY
/f’,/.z//,wﬂf fo' E7 AL D T AT

-~

 THE 5/-/'00-4 e W seon way s J’/r//O

CPETEDNN ARE 1/ W EED oF KEPa1G siwd

LSVRTAUR JUREE FHESE AEPrIRs § Hleve ‘
LBE LomPiEIEO BY Soy spsrAs HriewnS
f

. Qc), ' . : .vaé/ .

/%( s _/

W/*//yc OoMm/.c.S/C/uE/(c’ Y, 7/Jf 0/405; o/~

{"“"7- HUEH L. Boy 2 p~eoncy & roy
V38 _S’ou//JExn//i’/J/wafvy t, E7ALS oo
7/‘//?7 THE BN 100E v—VVMorz/ wWay jp Sesod
6”1:7/7/0%/ ARE 22/ NEEQ pF REPUA ./,,V,')
FU/? THER REREE JIAT 71 ESE JIEPAIRS
J’/‘/C:ULAQ BE WerpléE75p BY SvusnErinas”
LR ewAy,

N

S/ mm

& (@;7/4‘1 T
ﬁ"— = de«f,(%’; .
7 /— AR
774, ST G

37



EYCEPTIONS TO
COMMISSIONERS REPORT

SOUTHERN RAILWAY COMPANY

and
VIRGINIA AND SOUTHWESTERN
RAILWAY COMPANY ' DEFENDANTS

TO: THE HONORABLE SAM COLEMAN, JUDGE OF SAID COURT:

The defendants hereby except to the findings of the Commissioners
rendered in this cause on August 15, 1975 and for their grounds of
exception state:

1.

The Commissioners had no statutory authority nor any jurisdiction

to render a report in this cause.
II.

The findings of the Commissioners were not supported by the
evidence or the law.

III.

The Commissioners did not restrict the duty of the Railroad to
repair the bridge to that portion of the bridgé on the railroads' right of way

Iv.

The Commissioners failed to ascertain what portion of the bridge

was upon the railroad's right of way.
V.

Under the evidence in this case, the Railroad does not bisect the

3%




Petitioners prcgperty‘and the requirements of Code Section 56-16 are not
applicable. There is no duty on the defendant railroads to maintain or
repair the wagon way or the br}.dge.

VI.

The wagon way and the bridge involved was not used for the purpose
of going from oné part of the Petitioners property to the other. The
Petitioners Aha.ve not shown that they own any land on the north side of the
defendants right of way.

VIL.

And other grounds to be assigned at bar.
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THIRTIETH JUDICIAL CIRCUIT

July 17, 1978

Cecil D, Quillen, Esquire
Attorney at Law
Gate City, Virginia 24251

Robert T. Winston, Esquire
Attorney at Law
Norton, Virginia 24273

Re: Ferna Darnell et‘al
Vs
Southern Railway Company et al
Gentlemen:

The petitioners in this case filed a petition pursuant to

Section 56-16 of the Code of Virginia, praying that the defendants

be required to repair a bridge which they alleged is a part of a

wagon way and roadway constructed by defendants across defendant's

railroad lines.

Defendants demurred to the petition. Depositions were
taken by plaintiffs and defendants. The Court on May 27, 1975,
overruled the demurrer.
On July 14, 19735, the Court after considering the evidence and

Thereafter the defendants filed answers.

argument of counsel, entered an order reciting that the plaintiffs

were entitled to the relief

prayed for in their petition; that it was

" the duty of the defendants to keep the wagon way in repair; that the

bridge was a part of the wagon way; and that the defendants had
failed to repair the bridge after being given ten (10) days notice
requesting them to do so.

Three commissioners were appointed to go upon the land
and to determine whether the wagon way and bridge were in need

of repair. The commissioners after viewing the premises and

CIRCUIT COURTS OF

County of Les
County of Scott
County of Wiss

Clty of Norton .

¥o
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Cecil D. Quillen, Esquire
Robert T. Winston, Esquire
July 17, 1978
Page 2

hearing evidence, filed their report stating that the bridge was in
need of repair. Defendants filed exceptions to the report and the
exceptions are before the Court for consideration.

The commissioners had to determine one question - whether
the wagon way and bridge was in need of repairs and should be
repaired. It was their finding that the bridge was in need of repairs
and should be repaired by defendants-~ The evidence adduced sup-
ports this finding. In fact there was no evidence to the contrary.

All of the other exceptions relate to matters decided by the
Court on July 14, 1975. The Court on that date decided that the
plaintiffs were entitled to the relief prayed for and determined all
the merits of the case with the exception of whether the bridge was
in need of repairs. Ido not necessarily agree with that finding,
but I am of opinion that it is not incumbent upon me to review that
decision, but I am limited at this time to ruling on the exceptions
filed by defendants.

As stated the finding of the commissioners is supported by
the evidence and the other exceptions relate to matters previously
decided by the Court. For this reason, the exceptions will be
overruled,

Sincerely yours >

W

M. M. I_.ong,
Judge -

MML]Jr /sss

%/



ORDER

SOUTHERN RAILWAY COMPANY
and VIRGINIA AND SOUTHWESTERN .
RAILWAY COMPANY DEFENDANTS

This cause came on this day to be heard upon all the
former proceedings had in said cause and was argued by counsel.

And whereas it previously appearing unto the Court that,
pursuant to Section 56-16 of the Code of Virginia, that
petitioners were entitled to the relief prayed for in their
petition with respect to the duty of the defendants to keep
the wagon way or right of wa& in repair; and

It previously further appearing unto the Court that
the defendants have failed and refused for more than ten (10)
days, after being requested to do so, to make repairs to the
bridge, a part of said wagon way across the said defendants'
railroad lines; and

Whereas it further appearing unto the Court that three
commissioners were appointed to go upon the land and to
determine whether the wagon way and bridge were in need of
repair. The commissioners after viewing the premises and
hearing the evidence, filed their report stating that the bridge :
was in need of repair. Defendants filed exceptions to the
report and the exceptions are before the Court for consideration.

UPON CONSIDERATION, it it the opinion of the Court as
set forth in its letter to counsel dated July 17, 1978, which

is hereby made a part of the record, that the exceptions to

# 2




the commissioners’ reﬁort should be overruled, there being
no evidence contrary to the findings of .the commissioners
that the aforesaid bridge is in need of repair.

It is therefore ORDERED that such exceptions be over-
ruled and that the defendant repair such bridge as required

by law.



Southern's Assignments of Error in the Petition

for Appeal are as follows:

-ASSIGNMENTS OF_ERROR

1. The Court erred in overruling the defendants'
demurrer.

2. There was error in finding that there was a duty
on the railroads under Code §56-16 to maintain a wagonway

n
across the railroad.

! 3. There was error in appointing commissioners for the

.Epurpose of deciding whether the bridge needed repairs and
7

lwho should make the repairs.
| 4. The Court erred in entering the Order granting the
!Petitioners' relief and appointing Commissioners without

i hearing additional evidence and in not restricting the

!{railroads' right-of-way.
g

h
I
|

judgment over previous proceedings.

| railroads’ duty to that portion of the bridge located on the

’ 5. The Court erred in failing to sustain the exceptions

to the Commissioners' Report, and in failing to exercise 1ts
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FERNA DARNELL

onf of the plaintiffs, after having first been duly sworn,
deposes and says as follows:

DIRECT EXAMINATION

BY MR. QUILLEN:

Q. TYou are Hliss Fernal Darnell I belleve?

A, Yes, 3ir, I am.

Q. Miss Darnell. where do vou live?

A I live approximetely three miles West of
Gate City.

Q. Now I belisve you are one of the Petitiongrs

in the Petition which has been filed in the Circuit Court

j A
,‘ .

EDNA M. DAYIDSON
DICTAPHONE REPORTER
GATE CITY. YIRQINIA 24251




Ferna Darnell -~ Direct : L
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of Scott County, Virginia, styled Ferna Darnell, Sylvia
Darnell, and Ann Darnell Gordon aga;nst the Southern Railwa
Company and Virginia % Southwestern Rallway Company? 1Is
that correct? |

A. That is corrsct.

Q. Now I believe these two other ladles are
your sisters?

A. That is corrsct,.

Q. Now do you and your sisters own property
West of Gate City whiéh is South of the rallway tracks of
Southern Railway and Virginia % Sguthwestern Rallway?

A. Yes, we do.

Q. Just generelly whers is that property
located, say with reference to the Town of Gate Ciby?

A. Mr. GQuillen, 1t 1s about 3 wmiles West of
Gate City, and #ery near Marble Point Church on 01ld Highway
No. 23.

Q. I bslieve we refer to that highway as 01d
Route 23, and g unew super-highway I believe has bsen built
Nortn of the existing 01d 23? Is that correct?

A, That is correct.

Q. Now, Miss Darnell, state to the Court how
you get into your property which is South of the rallroad?

4. Well, there is Little dMoccasin Creek flows

¥#6

~zt

K ZONA M. DAVIDSON
N DICTAPHONE REPORTER

e MINRS LTI alt s & A s



Ferna Darnell - Direct 5
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parallel with the rallroad, and there is a bridge which
goes right off when you cross the railroad you are right on
the bridge, and that is the way we get to our property in
and out over this bridze.

Q. I believs there is a <rade crosaing across
the tracks there?

A. Yes.

Q. And then you come to the bridge?

A, Yes.

Q. Now, Miss Darnsll, do you know how much
right of way the Southern Rallway has at the point where 1%
passes through your property?

A. They have a 25 foot right of way through
our properﬁy.

Q. DNow I want to ask you if what we now refer
to as 01d 23 was some years back, was the location of that
road changsd? |

A. Yes, it was. About 1932 the highway going
through this property. well, I mean golng by our houss, thq
hichway was changed. It used to 7o ¥orth of the Marble
Point Church. 1In other words it ran bact of the church”fof
a number of years. And about 1232, or somewhere near that
date, the highway re-located the highway and 1t now rﬁne

parsllel with the railroad.

%2

EDNA M. DAYIBSON
DICTAPHONE REPORTER
GATE CITY, VIRGINIA 2423}




Ferne Darnell - Direct 6
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Q. DNow et that time, or I bellieve thls land
cama through your fatrer, is that correct?

A, Yes, tnat 1s right.

Q. The land that we are interested in here
today?

A. Yes.

Q. ©Now at ons time before this road was chang
did your father have land North of the railroad or up to
whare the old road was?

A, Yes, he did.

Q. How much right of way d1d the State take
when they acquired the right of way there to ra-locate?

| A. They took 30 feet.

Q. And was that from your father's property?

A. Yes. A

Q. And part of this property‘that is in con-
troversy here todéy?

A. Yes, that 1s right.

Q. To your knowledge, ¥ias Darnell, how long
nas that bridge been in place there at that grade crossing?

Q. We moved there, Mr. quillen, in 1927 I
believe and that bridse was there at that time. Of course
befors that the people that my father bought the property

from, they used the same bridge.

»£

EDNA M. DAVIDSOR
DICTAPHONE REPORTER
GATE CITY., VIRGINIA 24231
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Ferna Darnell - Direct T
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Q. VWho has done the malntenance on that bridgs
throughout the ysars, 4iss Darnsell?
A, The rallroad.

¥R, WINSTON: Let's just put a con-

tiniing objection that that wonld be immatari

particularly es to the point the Court wants
at this time.
MR, QUILLEN: .Ail right.

Q. Have you had anyone to make measurements
there in your presence to determine the amount of land North
of the rallroad right of way, and between the Southern Railvyay
I am speaking now of the railroad right of wéy, and the
Southern Railway and the present 01ld 237

A. Yes, I have.

Q. Who did that?

A. Mr. Starnes. Mr. Claude Starnes.

Q. Did anyone else assist him?

A. iMr. YVolfenbarger, one of my neighbors, was
preseﬁt at the time the measurement was taken.

Q. Do you have those figures or do you want to
wait and let them testify as to those fizures?

A. I would prefer to let them testify to 1it.
I know what they are, #r. Quillen. -

| Q. Well, just go ahead then if you know?

¥9

" EDNA M. DAVIDSON
DICTAPHONE REPORTER
GATE CITY. VIRGINIA 24251
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_highway South toward tne raillroasd and drove a stake.

A, ¥ell, there is 12 foot and ! inchas betweel
the two right of wavs, between the right of way of the rail:
road and the right o7 way of the highway.

Q. Did you see them make these meassurements?

A. Yes, I was present.

Q. Well, explaln the mechanics of wmaking that
measuremnent, or making those measurements?

A, Mr, Starnes had a steel tape, and I held
the tapa. I was standing in the center of the road, I mean

the highway. And we measured L0 foot from the center of the

Q. All right?

A. And then we went to the center of the rall-
road track and measured 12 foot and 1/2 Northward and drove
a stake. Then we msasursed the distance between the two
stakes which 18 12 foot and ! inches.

Q. Then a3 I catch your evidence you 2nd your
sisters presently own 2 strip of land 12 Fest and |, inches
North of the railroad track?

A. Yes, that 1s right.

A. That 1z right.
Q. DNow, “iss Dernsll, d4id you also maks some
measurements South now from the center line of the track

back to the bridgs there? <

So

EDONA M. DAVIDSON
DICTAPHONE REPORTER
GATE CITY, VIRGINIA 24251
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A. Yes,

Q. Was any portion of .the bridge and is any
portion of the bridge now on the railroad right of way?

A, Mr. Quillen, the best we conld determine
there 1s just about 2 Toob, or itayhe a v mora inchss than
a foot, at the end of the bridge on the right of way of the
railroad.

Q. DNow then prior to the time as I understand
it that the road was changad there, there was an 20 foot

strip taken by the State? What is this 12 feet and I lnches

that we are talking about? That would be North of the raild

road right of way?
A, Yes,
MR. QUILLEN: I bellieve you may ask, Miss

Ferna,

CROSS EXAMINATION

BY MR. WINSTON:

Q. Let's see, Miss Darnell, who did your father

purchase that property from?
A. He got it from Mr. W. ¥. McGes and wife.
. T, licGea?

-

vas.

QO

Q. And you state when you all bought the prop+

erty the bridge was tuerse?

EDNA M. DAVIDSON
DICTAPHONE REPORTER




Terna Dernell - Cross 10
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A. Yes.

Q. And you used the bridge to get to the road
that is 014 237

A, Yes.
. And 01d 23 was changed some?

A, That'!s right.

Q. And did your father own any property on th
North side of 0ld 23?7 I mean this tract, édid he have any
property on the North side of 0ld 237

A. You mean before the highway was relocated?

Q. Yes, Ma'lam?

A. ©No, none North. It all lay South. But it
would have been North of the rallroad at that time.

Q. Of the rallroad right of way?

A. Yes,

Q. Now you all use that road to get from youn
house over to the hlzhway?

A. That is the only way we have to get out,
Mr. Winston.

Q. Now taen you say they re-located 01ld 23,
did they bring 1t cloger to the railroad right of way when
they re-located 1t?

A, Yes.

Q. You 32y you were thers with them whsn you

Ay <

EDNA M. DAVIDSON

R
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checked the rallroad rignt of way and the state highway
right of way, and there was a strip of about 12 feet and
ly inches in betwsen?

A. Yes.

Q. How did you locate the highway right of
way?

A. Ve stood in the center of the highway.
The highway, the center of it is marked with a white line,
white broken line, and we stood on that white line with a
tape and measured LO feet Southward towards the rallroad.

Q. I see. In determining the ralircad right
of way did you assume that the rallroad right of way was
25 feet wide, or 25 feet from the center of the track?

A. Yo, 25 feet widas,.

Q. So you just measured 12 1/2 feet from the
center of the track?

A, That's right.

Q. Of course 1if the railroad right of way had
been wider, say if it had been 50 feet wide, there would
not have been that 12 foot strip?

A, That's right. But on the other hand, Mr.
Winston, if you measured‘ZSAfoot from the center of the
track Southward, that would take all of the bridge practica

Q. Now that little strip then that is located

S3

EDNA M. DAVIOSON
DICTAPHMONE REPORTER
GATE CITY. VIRGINIA 24251
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between the railroad right of way and between the highway
right of way, do you do anythinz with that Strip?

A. Not at this time, Mr. Yinston. During my
father's lifetime he narvested hay off of that. It was morbk
or less a meadow and ne mowed 1t about tuwice a year.

Q. Was that before they re-located 237

A. The strip of course wasn't there. He mowef
all of the bottom clear over to the, before the highway was

re~located his property ran clsar over to the railroad righ

(44

of way and he mowed snd cultivated all of the bottom.

Q. Has 1t been several years then since that
little strip has bsen mowed for hay?

A. Well, let's see, My father has been dead
about 20 years I guess, and I would say at my father's desath
we disposed of all of the livestock that we had and we had
no.need to harvest it becsuse we girls didn't have any need
for the hay and we just let it grow up. %e couldn't get
aéybody, I think maybe in some instances it has been mowed
by different people that needed tue hay.

Q. Eut you owners of the property have not
harvested that for hay since your father's death?

A. Vell, #r, Winston, I couldn't say definitely
sbout that.

Q. Your main use of the road has been to get

in and out from Highw=y 23 to your place?

JY
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A, That's rizght. ©Now let me add this, Mr.
Winston, South of the railroad 2cross the bridge near our
house, after you cross the bridge golng into our house, we
have meadows and in fact a man yesterday hafvested, I mean
13 baled this h2y and maaled 1% out, I gevs it to him just
to get the grass and gst it howed down. %e have a long
bottom betwsen the railrosd and, well the creek and fhe ral
road and our houss.

Q. ©Now the cresk has been there a long time?

A, #ell, it has been there esver since I can

remember.

Q. Of course you are not o0ld snough to remembsr

whan the rallroad coms through?

A. DNo, I don't profess to be that old, Mr.
Yiinston. You are not insinuating by any means that I am,
are you?

Q. Oh, no. ¢Cf course the creek was there
before the railroad?

A, Yes.

MR, WINSTON: 411l right. That's all.

AND FURTHER THIS DEPONENT SAYETH NOT
SIGNATURE WAIVED

EDNA M. DAVIDSON
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FURTHER CROSS EXAMINATION

BY MR. WINSTON:

Q. Miss Darnell, when the highway came *hrough i{n

the early thirty's, do you remember how they acquired the}

rizht of way from your father? Was it by deed or was

there a condemnation?

A. There was a condemnation suilt,

86
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Q. And at that time it was owned by your father?

A. Yes,

Q. How did you ascertain that the railroad right
of way was 25 feet through there?

A, Wsll, Mr, Winston, I don't know whathar I can
answer that or not. The fence 1s fenced approximately 12 12
feet from the center of the rallroad and the railroad company
Some years ago came, they did some ditching right at the
bottom, well,‘just off the shoulders of the railroad. And
thls muck and stuff was taken out of this ditch, my father
said that 1t was dumped on him and he requested them to come
after they got through and scrape this down but there was
never anything done sbout it until later. But they did coms
back sometime after that and scrape this muck out, smoothed
1t out, because my father sald that 1t was on his property.

Q. In other words you don't base that on a deed
but Just what you saw there?

- A. Thatt's right,

FURTHER DIRECT EXAMINATION
BY MR, QUILLEN:

Q. VWith respect to the other properties adjacent
to you, do you know what the widths of those rights of ways
are? Are they 25 feet?

A. I beg your pardon, Mr. Sulllen.

Ne
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Q. I say those other properties where there is a
right of way through, do you know the width of those right
of ways 1in the gensral area of your property?

A. Well, I have always been told it was 25 foot.
All the way up througnh %thsre.

Q. All ths way up through therse?

A. Yes, '

| MR. WINSTON: We would object to what the
Lady has been told as being hearsay.

Q. Well, with particular reference, I want to
pursue thls and you can make your objection, what have the
property owners or people who knew the location of thét
rallroad, what have they said to you about 1t?

MR, WINSTON: Continuing objection on ths
same basls,

A. Mr, Hackney, he is a very o0ld man and he is my
next door neighbor, and since this controversy has arisen
he has talked to me about the situation and he has told me
they had the 25 foot right of way.

MR. QUILLEN: That's all.
AND FURTEER THIS DEPONENT SAYETH NOT

SIGNATURE WAIVED

S£
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FURTHeER DIRECT EXAMINATION

BY MR. QUILLEN:

Q. Miss Ferns, just one other gusstion I omitted.
Is the right of way of the Southern Railway fenced through
your property therse? |

A. It is fenced on the South sida.

Q. Have you made a measurement of .the distance
from the middle of the track over to ths fence?

A. Yes,

Q. What is that measurement?.

A. Approximately 12 foot and a half. Now Mr.
Qulillen, the fence is leaning. There hasn't been hnything
done to the fance since I can remsmher and in the detoriat
of the soil and all, tre fence 1s leanlng toward the cresk.
And in some places it is almost Aown. I would say East of

the bridge that is in controversy there 1s a section or twa

g7

on
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(Recalled)

of the fence that is almost in the creek,

MR, QUILLEN: That's all I have.
PURTHER CROSS EXAMINATION

BY MR. WINSTON:

Q. Do you know who bullt the renca?

A. No, I do not.

Q. What was your father's initisls?
A, W, N.

Q. How long have you and the owners now, Sylvia
Darnell and Ann Darnell Gordon, you all inherited from your

father?
A, Yes,

MR, WINSTON: All right.

do
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CLAUDE STARNES

a witness in behalf of Fetitlonsrs, after having first been

duly sworn, deposes and says as follows:

DIRECT EXAHINATION

BY MR. QUILLEN:

. You ars X¥r, Claude Starnsg I bslieve?

Yes, sir.

O = O

. Mpr. Starnes, what is your business or

occupation?

>

Well, I am a carpenter right now.

Q. I believe you are also a farmer?

A. Yes, sir.

Q. Now are you related to Miss Darnell by
blood or marriage?

A, Yes.

Q. “hat is that relationah;p? You ars a
brother-in-law I belisve, having married her sister?

A. Yes, sir,.

Q. Mr. Sharnes, I want to ask you if at Miss
Darnell's requsst you made mesasurements thare wlth respect
now to the grsde crossinz, the bridgs, and the strip of langd
lying North of the railroad right of way and between the
railroad right of way and the highway right of way of 01d 2[3?

A, Yes,.

3. First, I will ask you, ilr., Starnes, do you

EDNA M. DAVIDSON

|
DICTAPHONE REPORTER I



Claude Starnes - Direct 15

10

12

14

16
17
18
19

20
21

22

.23

24

have any independsnt knowledge of the construction, surveying
and so forth of 01d 23 wnen it was ge-located from the point
where it ran around behind the church?

A. Yes, sir, I helped survey that through thepe
whsn they built the nsw highwar. |

Q. You helped survey it?

A, Yes, sir.

Q. I belleve that right of way is a total of
80 feet?  Is that correct?

A. Yes, sir,

Q. ©Now back to the measurements, just go ahead
and tell the Court what you and Mr. Wolfenbarger, who I be-
lieve was helping jou, did?

A, Well, we first measured from the highway
to the rallroad., We measured L0 feet and then went to the
rallroad and measured back and that left 12 feet and about
L inches.

Q. All rigaht, sir. ©Now when you measured L0
feet from the middle of the highway, did you place a stake
there?

A. Yes, sir.

Q. Then wnen you made the measurement now fron
the center of the railroad track North 12 1/2 feet, did you
rlace a stake there?

A, VYas, sir.

&7
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Q.

those two stakes?

A,
Q.
believe?
A,
Q.
railroad tracks?
A.
Q.
and the right of
A,
Q.
how much of that
Southern portion

AC

maybe a couple of feet.

BY MR, WINSTON:

Q.

early thirtys when they changed 01d 23?

A.
Qo

Then did you measure the distance between

Yes, sir.

And that came out 12 feet and L inches I

Yes, sir.

And that amount of land is North of the

Yes, sir.
And between the right of way of the rallropd
way line of 01d U. S. Highway 237
Yes, sir.

Now with respect to the bridge that is there,
bridge 1s on the 12 1/2 feet, that is the
of the railroad right of way?

I would say 1t was sbout a foot and a half)

MR, QUILLEN: I believe you may ask Mr, Starne

CROSS EXAMINATION.

Mr, Starnes, do you remember back in the

Yes, sir,

They moved it closer to the railroad.

63
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did they not?
A, Yes, sir. All the way up through there.
Q. That was not only near Mr. Darnell but up
by Mr. Boy&'s property? |
. Yes, sir.

They moved it closer to the railroad there

~J

A

Q

A. Yes, sir,
Q. And do you remember what year that was?
A, That was back in the thirtys, '31 or *32.

Q. Now when you were measuring this g$rip therp
at Miss Darnell's, did you measure 12 1/2 feet from the
center of the track to get the rallroad right of way?

A, Yes, sir,

Q. In other words you were assuming that the
total railroad right of way was 25 feet?

A. Yes, sir, .

Q. If you had measured 25 feet from the centep
of the track, then there would not have been much or any
strip between the highway right of way and the railroad
right of way?

A. No, sir.

Q. And that little strip between the ra}lroad '
and highway rights of way ig\kind of a bunch of weeds, isn'p
1t?

A. VWell, yes, 1t is now.

¥
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Q. It is now. It has been soms years since
there has been any usage for it?

A. Yes. Well for one thing you can't use it
now. The rallroad company just éome In there and pulled it
all out on the state highway. |

MR. WINSTON: Thank you, Mr. Starnes
AND FURTHER THIS DEPONENT SAYETH NOT
SIGNATURE WAIVED

J. FRANK WOLFENBARGER

a witness in behalf of petitioners, after having first been
duly sworn, deposes and says as follows:

DIRECT EXAMINATION

BY MR. QUILLEN:

Q. You are Mr. J. Frank Yolfenbarger I believé.
A. Yes, sir,

Q. Mr. Wolfenbarger, I believe you are a re-
tired Post Master from the post office in Clinchport? Is
that correct?

A; Yes, sir.

Q. Vhere do you live at this time?

A. I would say approximately 3 miles West of
Gate City.

Q. You recently acquired property in that areg?

A. About two years ago.

(11
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Q. And moved there from Clinchport?

A, Yes, sir, '

Q. Now at Miss Darnell's reguest, did you
along with Mr, Starnes make’some measuremsnts up there a
few days back? |

A. Yes, sir.

Q. Just go zhsad and tell the Court what you
did, Mr. VWolfenbarger?

A, Well, we first measured L0 feet from the
center df the highway. And then we measured 12 1/2 feet
from the center of the railroad track. And that made a o
space of 12 feet and Y inches between the two right of ways,

’ Q. In other words North of the rallroad right
of way as I understand 1t after you made the measurements,
you all found that the 12 feet and |} inches bstween the rail
road right of way and the right of way of 01d 23?7 Is that
correct?

A, That's correct.

Q. Now did you make a drawing of what you did
there, Mr. Wolfenbarger?

A. Yes, sir,

Q. I hand you here a drawlng which I will ask
that you make Exhibit No. 1 to your depositions?

(Drawing was marked Exhibit No. 1, J. Frank
Welfenbarger, for identification, and filed

herswith,)

EDNA M. DAVIDSON
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~two of those cross ties or whatever they call them,

Q. I will ask if this drawing reflects what
was done up there by you all?

A, Yes, sir, it does..

| Q. DNow I note in ved that you have lines.
What do those 1lines mean?

Q. That 1s part of the main road that is used
from the highway over to this property here.

Q. This property here? I am speakling now of
the red ink? That is the road they use to go over the grad
crossing?

A, That's right.

Q. Now with respect to the bridge, have you
indi>ated anything on the drawing there that shows 1t¢

A. Well, this mark right here.

Q. That where 1t is shaded?

A. Yes, that represents the portion of the
bridge that is on the rallroad right of way.

Q. About how wide i3 that portion of the
bridge?

A, Vell, the way I remember it, spproximately
Q. And do you know what the width of a cross

tie 1s?

A, No, I didn't measure those.

67
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Q. Could you‘estimate that distance?

A. I would say it is around a foot and half
or two foot.

Q. There 1ls a foot and half or two feset of the
bridge that is on the railroad right of way?

A, Yes, air,

MR. QUILLEN: You may ask Mr. Wolfenbarger.

CROSS EXAMINATION

BY MR, WINSTON:

Q. Mr. Wolfenbarger, how long is the bridge
itself? |

'A. You mean after you cross over.

Q. Cross over Moccasin Creek, yes, sir?

A, Well, I would say 20 to 25 feet in all of i

Q. Dld you measure the bridge?

A, No, I didn't measure the bridgs.

Q. When you made this sketch and made these
measurements, did you measure 12 1/2 feet from the middle of
the rallroad to determine where the railroad right of way wa

A. Yes, sir.

Q. Now if you had measured 25 feet from the
middle of the railroad, that would have put you over to the
highway right of way would 1t not?

A. Yes, sir.

v
3

4%
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Q. ©Now that 1ittls strip is not being used
for anything there is it,sir, that you could tell?
A. (Grass. ‘

MR. WINSTON: I think that is all.
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E. E. HACKNEY

a witness called in behalf of Petitioners, after first

being duly sworn, deposes and says as follows:

DIRECT EXAMINATION

BY MR. QUILLEN:

Q. Plsase state your name, age, and residence?

A, Well, I will just glve it the way I always

sign 1t,.I sign my name E. E. Hackney.

name,

Elmer Estel 1s my

Q. How old ars you, Mr. Hackney?

A, I was 8L the 10th of March past.

Q. How where do you live, Mr. Hackney?

A. I 1live West here. Exactly 3 miles from the

-’

L
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Court House hers.

Q. You own vropert

<
ct
y

aére 1 believe?

A. T do.

Q. And is that property South of the Southern
Rallway tracks thera?

A. Yes. All of it is South of the railroad track

Q. ©Now state 1f your property ad joins the Darnell
Property?

A. Yes. That is a tract of land I believe i3 on
the book 26 1/2 acres.

Q. All right, sir. Mr. Hackney, are you acquaintpd

with the location now of the fence which the railroad has
in front of your property and also in freat of the Darnell
Property?

A. I do, and also my wife's property.

Q. Now state whethsr or not that fence to your
knowledge in front of both properties has always been in th{
same location?

A. T do. I solemnly do swear that is in the Same
location. The fence has been repaired. The railroad re-

palred 1t once my place hacause I used it for pasture.

Q. Is that a straight fence between the twe prop-

erties? Does it run straight is what I am getting at?

A. You msan between mine and Fernats?

77
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Q. Right?

A. Well, it runs stralight from the Southern Railvay,
actually my property is to the railroad and then up to the
crossing. It used to be on both sidss. W, A. Ruth, and
al3o my property thare on the Zast i3 ths 0ld Hountaln
Crossing which is public, It is on the‘deed, and it is
used as golng across the mountain, and across the ridge,
and all in there.

Q. All right. Now, Mr. Hackney, how much right qf
way does the rallroad have in front of your property and 1i
front of the Darnell Property there?

A, Well, it was always counted.....

MR, WINSTON: We object and state that the
recor@s would be the best evidence.

Q. Go shead and make your answer, Mr. Hackney?

A. It was always 25 foot, 12 1/2 foot from the
center of the road running on up there, through thers.

MR. QUILLEN: I believe you may ask Mr. Hackndy.

CROSS EXAMINATICN

BY MR, WINSTON:

Q. Mr. Hackney, you are making that statement and
is that based on where the fence line 1is8?
A. 'How's fhat?
' Q. 1Is the old fence on the rallroad right of way?

Vb -
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A. It 1s on the line between me and the raiiroad.

It i3 the line or supposed to be, and Darnells' too. That
1s the best of my knowledge the way it has always been as
long as I can remember.

Q. Have you chacked the rscords to see whabt the

width 1s?

A. No, sir, I haven't checked them. That is Just

what they always said.

Q. That is what they slways saild?

A. Yes, sir.

MR. WINSTON: Objection to what they alway
said,

A, And the railroad built the fence, repaired the
fence, and they used to kesep all of tneir track fenced.
You know that, as well as I do.

Q. How far does that 25 foot right of way run?

A, The best of my knowledge or remember it runs
on up through there et mine, Dérnells', and used to be down
this way coming back East and Walter Cledds heirs gave the
the right of way to drop back a little you know. And also
up through Starnes next jolning Ferna's, and I think maybe
they moved that back. And John P. Carter's place and all
of that was 25 foot rizht of way. And I dén't know but

just most all of it in taere. I wouldn't say how far and

73
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all, you see I worked the highway. The highway and the raifl-

road got along a2ll right because we-had to cooperate togetimr,

and the highway follows right along the Southern Railway aljl

the way through might near to Big Stone Gap. You know that
too as well as I do. .
MR, WINSTON: I believe that is all. Thank
you, Mr. Hacknay.
We would state that Mr, Hackney'!s evidence is
immaterial because it is not based on the records,
AND FURTHER THIS DEPONENT SAYETH NOT
SIGNATURE WAIVED

ROBERT SKEENS

a wltness called in behalf of the Petitioners, after first

being duly sworn, deposas and says as follows:

DIRECT EXAMINATION

BY MR, QUILLEN:

. What is vour name, please, sir?

Rohert Skesns,

> O = O

I am a representative of the Virginia Departm
of Highways.

Q. In what capaclty are you employed by the

7¥

. Mr. Skeens, what is your business or occupatiI ?

nt
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Virginia Departmsnt

A.
Qo
I take 1t?

A.

Q.

into evidence as Defendants Exhibit No. 3 and Defendant's
Exhibit ¥o. L.
the Court just what those maps are first of all.

mean are they fhe Department of Highway's maps or not?

A,

they have been reduced to different scales,

Q.

was an inch to 100 feet?

A.
Q.

duced to?

Q,.
represent?

A,

station wise, and so forth.

of Highways?
I em a hichway coastruction inspector.

And as suach you nave had engineering experienc

Yes, s3ir,

Now there are two maps which have been introdu

I wish you would look at those maps and telJ

By that I

They are maps of the Department of Highways bu}

In other words the orizinal scale I believe

Right.

And you don't know the scale it has been re-
No.

But anyway it is reduced?

Right,

*hat do those two maps, Exhibits Nos, 3 and 4

The locations of the highway, the railroads

74~
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Q. Now are those the maps the highway uses, first
of all in acqulring right of way and later in construction
and so forth?

A. Yes, sir.

Q. DNow with varticular reafesrencz to the arsa whic
we refer to as the W, N, Darnell Area, I wish you would loo
at this map and point out to us the dotted line which in-
dicates the railroad right of way, if you will, Sir? Do
you want to take a pencil and mark that for the Court?

A. What I can go by is the reference of the lette
ing which the arrows polinting to ths right of way which
shows this position here pointing to that line there and
also here,

Q. You have marked on Exhlibit No. 3 a straight
line under "R, R. Right of Way," or "R. R. W2"

A, That's right., Rallroad Right of Way.

Q. Now I am not askling you to speak from your own
knowledge, I am just asking yéu to state to the Court what
those maps show with reference to a strip of land running
through there?

A. I can state according to the highway right of
wvay it states a LO foot right of way which to my knowledge
of this map shows a strip between State right of way and th

rallroad right of way.
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Q. And that is true with reference to the Darnell
Property as shown on the map 7

A. That's right.

Q. Now on Exhibit No. L you have underscored
"R. R. W." at two places I believa?

A. Right.

Q. Now in making up these maps just what was the
Engineering Department of the Virginia Department of Highwaks
'do in the way of field, survey, location, and soc forth?

A. You mean the starting points.

Q. Just how you arrive at a map for a given piece
of proposed construction?

A. Of course they nave to have a proposed right of
way. They have‘points pinpointed, previous locations they
referance fron.

Q. -And would a center line of a railroad track be
such a point, such a reference point?

A. It i3 a nossibility.

Q. That ths highway would use?

A. Rigiht. That is a possibility, They may have
a station on that reilroad that they would reference from,
an elevation established there. And of course they have
TYA Markers and different forms of markings,

Q. I believe these maps wers shown to you by Mr.

Winston this morning?

27
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MR. QUILLEY: That's all I want to ask Mr. Skéens

CROSS EXAMINATION

BY MR, WINSTON:

Q. Mr. Skeens, in making up the maps do they
sometimes follow old fencs lines?

A. Yes.

Q. In other words it is very.possible the highwa;
madeAup this map by following an old fence line?

A. \that do you mean?

Q. I mean in datermining whers the rallroad right
of way would have been?

A. DNow in determinlng the raillroad right of way
I couldn't say,

Q. You don't know how that is determined?

A, No. It is the highway right of way that T am
referring to.

Q. You could not say how the highway determined
where the railrcad right of way was? |

A, HNo. I don't know wnether they referenced it
from the rallroad center lins or not.

Q. Let's see, you havs got soms property here,
¥. N. Darnell, does 1t show the property line?

A, Yes, sinr.

2¢
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Robert Sxkeens - Cross L3
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Q. Does it show the Southern boundery line of the
Darnell Property?

A. The line comes directly to the State Highway
right of way according fo this here.

Q. #According to  the map doss the Darnell Propert
extend beyond the highway right of way, that is in & Southe
direction?

A. It doesn't show on this mép.

Q. Doesntt show?

A. It comes to the highway right of way and there
1s an open gap there according to this map.

Q. Does the map indicate who owns the land in the
open gap?

A, No, it doesntt,.

Q. Now have you seen the fence down there or not?

A. No, sir.

MR, WINSTON: I believe that is all.
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LETCHER

a wltness for the pl=2ictiffs, after having first besn duly

szvs 28 follows:

sworn, deposss ard

SIIECT EYAMINATION

;. Flease =% a2te your name?
A, ¥, G. “deucher.

w. #0701, Tre you, ¥r. Fletcher?

A, SHévenir-2ae,
Q. “hacrs J3 ou raslde?
A, Yehicre LT,

EDNA M. DAVIDSON
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Q. Are you presently engaged in any %ind of
vork, Mr, Pletcher? |

A. I am in construction work right now.

Q. Prior to your retirement from the Southernf{fi

Railway, what was your‘positioh with the Southsern Sailwéy,v
Mr. Fletcher? '

A, I was superﬁisor when I retirad.

Q. VYhat ware your duties with the railroad?

A. Take care of the right of way and the properf

and malntaln tracks.

~

Q. Now, Mr. Fletcher} are you Camiliar with thay

portion of the right of way leading from Gate City to the
Daniél Boone Area of Scott County?

A. I am pretty well acquainted with that situat}
thero.

Q. About how long hsd you worked on thatypart-
lcular area of the right of way?

A. I was supervisor in there for fourteen years

Q. Now I want to ask you if you are acquainted
with the property there known as the Darnell ProPefty Qhé;é
Miss Fernsa, Sylvia and Ann make their home? | A‘ :

A. Yes, I have done cuite a bit of work-throﬁgh
thore,

Q. Now are you also familisr with that bridge

that goes into their property there at the rallroad crossing

8/
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W. G. Fletcher - Direct : 51
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A. Yes, I am acquainted with the bridgze.
right of way and malntenance, and so forth for the Southern

and keep that bridze in 2 state of repair?
A. Yes, we used to maintain it all of the time;
MR, WINSTON: e state tnat is immaterial
to any issue in the case,.

Q. All right, sir. On one particular occasion

A, VWell, a truck load of coal turned over on it,
fell througn with it, and the Division Engineer and Supervis
told us to repalr it.

Q. And pursuant to those ilnstructlons you all
dld repair it? |

MR, WINKSTON: This will be a continuing
objection as to the immateriality of what the
reilroad has done in the past.

Q. Now, uir. Fletcher, with reference %o the rig
of way bhéfe going tharoush the Darnell Property, IAwant.fo
ask you if the Darnells at that time and now for that matte
have land on both the North side and the South side of the
right of way and the track, | |

Mit, WINSTON: e would object to that if

1t is based on hearsay unless he has run 1t o3

Q. Now during the time you wera supervising the |

Railway, did you all, that is the Southern Railway, malntaly.

do you recall having rebullt the bridge there for any reason?

?

or

;t

-«

himsel?l. 6';7,
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A. On the right of way through there ye used to
have a work train and the ditch through that property thsre
wa were permitted to take it back one time to take a buli@é;
to level it down. Other times we had to haul it out oflﬁﬁéz
and wera not allowed to put it back on the bank. | R

| Q. MNow with whom did you havs any discussion or
any arrangement as to what you.were doing there? Was that
with Mr. Darnell? |

A, That:was with Mr., Darnell, yes.

Q. The father now of Miss.Ferna. Miss Sylvisa
and Ann?

A. Yes, sir.

Q. How much right of way did you maintain there
for the Southern Railway, Mr. Fletcher?'

A, Well, I worked through that territory there
back when I was a Section Foreman and then was promoted to
Supervisor, but we were very particular working through
there to stay on that 25 feet according to the enginsering
map and the supervisor that I was working under aﬁ that tim;
And Mr. Darnell watched us ﬁery closely, I will tell you
that.

Q.. In otaer words y§u endeavored to keep wlthin
the right of way limits of & total of 25 feet?

A. That's rizght. He told ms to stay on the

g3

right of way.

ar

e.

D o
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Q. And that was 12 1/2 feet from the center lin
I bellevse? R
A. Yes.
Q. Now was 'there a fence or is there a.fencé,}};;

now on the South side of that railroad right of waﬁ? 4
A, That is on 15 feet right now. We built the
fence. It is on 15 feet. It'is on the pole line. In othe
words the telephone line, or thse Waétsrn Union line at thafy
time was 15 feet from the center of the tracks and we were

gallowed to put the fence behind the poles.

MR. QUILLEN: I believe you may ask Mr. Fletd

"CROSS EYAMINATION

BY MR. WINSTON:

Q. Mr. Fletcher, when did you retire?
A. I retired in v6S8.

Q. You have not done any work on it then since

A, Sir?

Q. T say you retired in '68? | e

A. T rstived in '68 from the Atlanta Division.
I was h&ra 1l yéérs before I went to the Atlanta Diﬁ;sidh,

Q. Yhen did you go to the Atlanta Di;ision?

A. I went to Dalton, Georgzla, in 162. |

Q. Now you stated you repalred the bridge or

'
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re-bullt the bridge on a Saturday. ¥ay did you do it on a
Saturday? |

A, Well, we was tied up. That was the only:tiﬁ? 
It turnsd over on ?riday, Thursday or Friday one, aéd aiffy'
soon as w3 got the timﬁer in there we repaired the bfidée;'

Q. Do you know how far the bridge is from the
center of the track? . | |

A, It is )2 feet.

Q. Vell, most of the bridge then is on Mr.
Darngll's property then, isn't 1t?

A. Yes, that is what it is. The bridge sets
12 feet from the center of the track.

Q. Now.ycu weré stating that you had a 25 foot
right of way. Now the right of way would g0 12 1/2 feet
from the center of ths track, wouldn't it?

A, Thatts right. |

Q. Frowm your figures then only 6 inches of fhe
bridge would be on the railroad right of way?

A. Yes, but we‘got our fence 15 feét.

Q. Now the fence is 15 feet from the céﬁtef of 
the tvacf, isn't i4? | -

| A. Thét's right.

Q. The fact is the fence is kind of on top of
the £i1l., isn't it? Is that why 1t is 15 fest?

A. No, it is settin~ over the fill.

Al
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Q.
of the tracik,

A.

Q.

A,
Q.
railroad right
A,
Q.
A,
Q.

width of that

A.

City.

that =~ 1% rat vou in the sreak, wouldn't 1t?

are on the ssme poles. You understand that?

fest from the center of the track?

the center of the iraci. Have yvou ever surveyed out the

rilght o{ way yourself?

the -evaluation aap o 50 by. I aad the map for that entire

R

The “a~t is If vou g0 25 fest fron e cente

Yeag, 317 wavy 07 the creek.
That wonld put von in the crsek, wouldn't itP
Ves, a'nr,
You doun't put fences in the creek, do you?
Yo.

Now you say the Western Union line....

The "e3tern Union lines and the phone lines

Yes, sir. And the Western Union line 1s 15

Thatts rizht.

Wall, the Yestern Union line is built on the
of way, isn't 1it?

Mot every place.

Well, 1an't it supposed to bs?

9]

It is saprosed to be but it is not.

It is supnosed to be and 1t is 15 feet from

No, I never surveyed 1t out, All I had was

Appalachian basin wnlca ¢alls {or 3Bulls Gap, Bristol, Mountihiln

g
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Q. EBvaluactios:s wmap? What do you mean »7 an evalyati

A. It sho'w “ae propsrty lines [rom one end of
the railroad to the otuer.

Q. “haosa as iz thaeo?

A. Southern :ailway's.

Q. Now I 3how you a map which has previously
been introduced, a rizut of way and btracis map. Is this the
type of map that vou +=2u? This is Exhibit No. 1?

A. Yes, si~. Rizn% here is the Scott CountyPoos
Farm, It shows 25_?&@5 all the way down through thare.

Q. low is conat 25 Teet on each side?

A. It ai.1% be on each 8side there, but out here
it has got 12 1/2 here,

Q. That is ’arther down the track though, isn't
it?

A, Yes, 111t goes to Danlel 3Zoous.

Q. Does L.:iz look like ths wir that you had?

A, Let m2 328 tne date on it,

Q. The udst2 on this one is December 31, 1927.

A, That dJdsn't show but one break in tnat right
of way and I %now ol trree in 1t down through there.

G. If vou state the eipght o way is just 25 feef

then 1% i1s 12 1/2 ra=t on each 3ide, you 'ere zettlng of{

g7
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the rallroed progverts Yo =ms%e repelirs wher vou 7analred the
bridze, weren't youv

A. That =7 %he Division Enyizesr tHat repailred

4. i, T.2 Uivislon szn prapacrsd the hridza?

A. Yes, the 2ivision Englnesr, the man that was
over my boss. He was t:z2z one that repalred the bridzs.

Q. How many times did he repair 1it?

A. T remember the bridge beinz rebuilt at one
time, and then when this truck load of coal turned over ther
1t wes repaired. I recail that much on it.

Q. The bricd-s of course is over the creek?

A, Yes, si-,

Q. And thsra would have had to been a bridge
over the creek rezardless whather there was a railroad track
thersa or not, wouldan't t-ere?

A. Yell, naturally there would.

Q. You had to have‘a bridze rezardless of whethe

or not you had a raiirozl track?

»

A. _Yes,.

&)
Ial
§

t

»all

|

Q. You sszy wou nad to hauvl some dirt out of the

ditch?
4, Yoz, == itcazd Lt on Lhe :Ho-~th side.
Q. Jitene? Lo

A, On ihn» lorth sicde there is a diteh 15 feet

g8
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from the canter »f

in order to draln

track?
A, It i
2. ™as
A. YXo,
diten 1t from Mp.
2. Thev

A. They
and that was the r

there.

;s diten still there?

where the diteh was.

wprass

=

t-e track. And “rows Jr in it ang

nave to keep 1t ditched out

the Lrack we X

thare.

from the center of the

g 1% feet from the center of the track.
the Sitch on the railroad right of way?
it z23ntt, 'Ye had to et psrmission to
Ngrnell at that tims.

wa~zalt 2rowing any crops over there

izre they?

They mowed it for hay

er-t 1t mowed.

ezs2n we nad to keep it leveled up in

—
G

NATURL WAIVED
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ROBERT PETERS

a2 witness 1n behalf dsfendants, after first being duly swor

deposes and says as follows:

" DIRECT EXAMINATION

3Y MR, WINSTON:

Q. Please state your mame and position to the
Court?

A. Robert Peters, and I am Claim Agent for Southe
Railway Company.

Q. Mr, Peters, I believe that at my requasst you
havs gotten a copy of a rallroad map, dated December 31,
1927, which appareuatly covers the area of the Darunell and
Boyd Property? Is that correct?

A. That's right. I have,

Q. Now from your knowledge of the area you have
located on.the map the approximate location of the Darnell
Property and the Boyd Property?

A. Yes, I nave.

Q. I hand you a Xerox excerpt and ask you if thaf
is a Xerox of a portion of thls map?

A, Yes, 1t is,.

Q. Does it show where the Darnell Property and

the Boy Property are?

A. Yes, approximately.

isgsl

EDNA M, DAVIDSON |
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: Robert Peters - Direct 7

1 , Q. I believe you have written on thers "Darnsll"

2 and "Boy", haven't you?

3 A. Yes,

4 Q. Now from this railroad map does it indicate

3 the wldth of ths rvright of way?

6 MR. QUILLEN: 1Is it on my copy? Vnere

7 _ 13 1t?

8 MR. WINSTON: I think so. Let's do this

9 | I have one copy of the big map.

10 ‘ Q. First, let me ask you this, on this copy of

1 this bigger map I believe you have written in red the "Boy!

12 and "Darnell," haven't you?

B A. Yes, that is correct.

1 Q. And where was this map kept?

13 A. This particular one came out of the engineering

e office in Atlanta.

o MR, WINSTON: W¥e offer the Big Map as

. Defendant's Exhibit No. 1.

? kBig Map was marked Defendant!'s Exhibit No. 1

20 for ldentification, and filed herewith.)

21 Q. I made excerpts, but this 1s the blz m&p?

22 A, Yes, it is.

23 Q. What does it indicate 13 the width of the right

24 of way in tho area of the Boy Property?

25 A, A total of 50 feet, measuring 25 feet from ths
7/
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center of the track.

Q. And comlng down near the Darﬁell Property what
does 1t indicate the width of the right of way 1is?

A, It is the same, 25 foot from the center all thk
way tarough thsre. .

Q. Now on this 1927 map does it have the location
of 0ld 23 that you can see?

A. Yes. It doss,

Q. And does 1t also have a crossing across the
railroad in tha'apparant location of the Darnslls?

A. Yes, it does.

. MR, WINSTON: I want to state to the Courg
that yesterday I obtained some highway maps
from the District 0ffice in Bristol, that is
Xerox or photo copies and I had Mr. Peters to
look at them this wmorning and give us the benefit
of what correlation he can do on them.

Q. Mr. Peters, I belleve this morning I have shown
you soms highway maps?

A. Yes, that is correct. .

Q. And asked you to check them against thé rallropd
maps to see 1f you could identify the highway map as covering
the particular areas? 1Is that'correct?

A. Yes,

72 |
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l Robert Peters - Direct ’ 9
|

T
!
|
|

Q. I first show you a nizhway map identified as
Route 58, Project 473 A, Sheet § of full Sheet 10, Right
of Way ¥ 7133L, and I will ask you to look at that and ir
you can determins about where the Boy Propsrty 1is, that is
i fromvyour corralatiop of that with tas rallroad map?

A; I can detsrmine in the approzimate vicinity
because that crossing is not shown specifically on thié map

Q. How did you determine, I mean how were you ablé
to determine whera it is? |

A. Correlating from the J. M. and J. B. Snodgrass
property which 1s across from, the original property was
across from the property which Mr. Boy owns. |

Q. Would you take a pencil then from your study
of the two maps and circle where from your study the Boy
Property appears to be on the highway map.

A, It 1is somewhere 1n this vicinity hers.

Q. Put a "B" there for Boy?

A. (Witness places mérking on map as reguestsd,)

MR, WINSTON: We will offer this highway
map as LCefendant's Exnibit No. 2.

(Highway Map was marked Defendant's Exniblit
No. 2 for identification, and filed herewlth.)

Q. Now have you alao been able to look at theée
highway maps that I showed you this morning and located

approximately where the Darnell Property is?

EDONA M. DAVIDSON
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A. The ¥W. N. Darnell Property is labeled on thesé
maps.,

Q. Does it show 01d Route‘23 and 537

A. Yoa, it doss.

Q. And doas it apparantly show where ths naw
route is? |

A. Yes,

Q. Now I will identify these as State Route &3,
Project 1,78 A, Sheet No. 6, Revised 1-8-3L, and State
Route ‘58, Project L78 , Sheet No. 7, Revised 1-3-3L, and
ask you if these two sheets show the Darnell Property?

A. Yes, it lists the property of W. N. Darnell.

Q. I realize you are not a highway map man but
from your looking at it does it appear that the nsw Routs
58 coincides with the rallroad map?

A, Yes, it does.

(Sheets 6 & 7 of highway map wsre marked Def-
endant's Exhibits Nos. 3 and L respectively,
for identificatiqn, and filed herewith.)

MR, WINSTON: I believe that is all.

CROSS EXAMINATION

BY MR, QUILLEN:

Q. Now, Mr. Peters, have you besn on the property
up there and actually seen this situation on the ground?

A. Yes, I have.

EDNA M. DAVIDOSON
DICTAPHONE REPORTER

y

W

GATE CITY, VIRGINIA 24231



Rotert Paters - (Croas 11

10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. Did you make a messurement ©rom the center
lins of the railroad tracks South to the fence?

A. No, I did not.

Q. You 'don't know whet that distance is then?

A,  HNo.

Q; The rallroad right of way is fenced along
there, -isn't 1t, through the Darnell Property?

A. There is an 0ld fence thnat runs through therel
I do not know what its correlation witn the right of way
would be, Assuming there was a 25 foot right of way the
fence would have to be bullt down in the edge of the creeki

Q. And you didn't consider it necessary then to
measure that distance?

A. No, I did not make any measurement from the
fence to the track.

Q. Do you know the length of that bridge?

A. No, I have not measured the entire length of
the bridgs,

Q. Assuming that bridge is 25 feet, then practicpll:
all of that bridge would be on'the raillroad right of way,
wouldn't 1t? |

A, No, sir. Less than halfl of it would be on
the 25 foot portion of the railroad. |

MR, QUILLEN: All right. That's all.

Ele
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Z0BERT PETERS

a witness recalled on behalf of the defendants, after first
being duly sworn, deposes and says as follows:

DIRECT EXAMINATION

BY MR, WIKSTON:
" Q. Mr. Peters, I believe you previously gave
evidence in this case?
A, Yes
Q. Now at ithe time of the last hearling we had

in this case I believe we went down to theé Darnell Bridge

7€

and you made some meoasnccmsnts and made a sketch?

wenA Siden L
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A. Yes, I did.

G&. Now I hand you a sketch and ask you irf yéﬁ
made that sketch and i there 1is on.there certain measuremd
you made?

A. Yes, I-diqd.

Q. Now looking at the sketch I believe you have
North in the rizat hand corner?

A. Yes.

Q. And looking on the sketch you show comning
from the Darnell Propsrty crossing the creek onto the rail-
road and on to Highway 237

A. That is correct.

Q. Now did you make measur=mants from the center
of the track to the center of the highway?

K. Yes, slc.

Q. VWnat was the distance between the center of
the track and the center of the highway?

A. PFrom the center line of the railroad to ths

s 4! oot and 10 inchés,

e

white line of the highway
Q. Now there has bsen evidence hsre thé£ the‘

highway hed a rigat ol way of L0 feet from the center.

Assuming a 25 foot rigat of wey from the center ol the rall

road, how does that {i;jure totel distsnce?

-

A. That waves the two rizht of way lines overlaj

77

approximately 2 inchzs.

nts
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. edge of the fill on which the railroad bed is situated.

G. ©Now dic¢ you 2lso measure from the center
of the railroad to whera the bridgé begins?

A. Yes, si=-.

Q. And what is thet distence?

A. To the very edge of the first timber?

Q. Yes, sir?

A. That iz 11 CeetAand 5 inches.

Q. “hat is the distance from the center of the
railroad track to the “ence 1line that has been testified th?

A. At the present time it messures 1L feet.

Q. What about to the telephone 1line?

A. From the center line of the railroad to the

North edge of the telephone pole msasures 13 foot and 6 in¢hes

Q. MNow what is the fence built on?

A. The fence is bullt very close to the top

Q. Vhat is the distance from the center of the
track to the crsek bed? |

A, The cresl is kindly uneven down through there
but taking an averare measurement at four or five differsnt
places it is approzixsialy 22 Teet “rom the canter iina of
the rallroad out te %> 2d~ve of the ©111. There sare placeq

that the creek runs ~i-at up aza2ins®t the »ailroad Fill

it3elf where the t~sr a3 been hujlt.

78
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Robert Peters - pirect 21
(Recalled)
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G. If the ?aﬁce had besn put 25 feet from the
center of the track, wvhere approximately would it have runp

A, Through_the.nente? of the craalk, |

Q. But the fencze was put up on the edge of fhe
£i111°? |

A. Yes, Very close to the edgys of it. The
railroad through tnat eontire area is built on a fill, It
has been built up.

Q. Now if 2s the Petitioners maintain the right

of way is only 25 feet wide, that is 12 1/2 feet from the

center of the track, on their premises how much of the brigge

would be on the railroad right of way?

A, Oneifoot and 1 inch, or 13 inches.

Q. Of course zssuming it 13.50 feet wide, éS fesat
on each side, then it would be more, wouldn't 1t?

A. It would bhe aparoximately the center of the
creek,

%R, "INSTON: You may ask¥k him,

CaCSy EXAMINATION

BY MR, QUILLEHN:

Q. Mow, ., seters, [ belisve you snow on this
sketch from the centacr of Highway 23 to tho center of the
railroad track 6L Peat 2and 10 inches? Is tahat corrsct?

A. Yes, sip,
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Nokurt Paters - Cross 22
(Recalled)
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Q. Now with reference to the 3rsa Sout- of the

Highway right of way ¢nere 18 land there that is helween

tae railroad right of ~3v and tne right o0 way o7 the hlgh

way, 1s there not? Jun ithe North side 1 =4 speakling of?

t

1,

by -’ - -2 e P - - Y~ 1 3
A, Yo, 5L, nob witii oa 2% fesi elzan 3P way

aur

from the center line,

Q. In other words vou are stating that i the
rizht of #ay is measu~ad 2% feet from the center of the
Southern Railway thevs is no lapnd left there?

A. That is rizht,

Q. I believe vou said there was an overlsp of
now much?

A. Two inches. And that could be in tne width
of the white 1linz on the highway or the way it iz laid outj
The right of ways snhoull meet.

Y. MNow did jou locate the exazi right ol way of
Hisnway 23 bthere when you were making thoze measurements?

A, I messurad from the center or the wilte siripe

in thz nighway bec’s '3 Teel.

cr

Q. In o%twe~~ wovrds your thought 1s that the rigbh

-

of wav is L0 Ffeet nn 2ither s'fe of tha center 1llne of the

A, Thet 'a tve rrarviagus evideonss that wasd in-
&

troduced hepre fro ¥z MithwaT marg and that is the

information I used ‘n dz2te~mi-ina that,

EDNA M. DAVIDION
OICTAPMONE REPORTER
GATE CITY. VIRGIMIA 2425)




Rohart Peters
(tzcalled)

- Cross 23

10

11
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13

14

15

Q.

tne cantsr o7

of land on the Wo-ih

v 5
emenT 3 ey
A0S L2y E L

the railroad?

A.

ditch that has watere ~:nning 1o it at the present tims,

Q.

{from tne center 1

Ceat on the bridze?

A,

I don't have

Meani-io 12 1/2 “oot t'rom the center that
SN AN ineh o dvbeihy Liv

Mow thew if vyou massured 12 1/2 feet from

tre =211 271 traclke, thare winuld re -Mmat amournt

Thevre 13 a2 diteh line on trne North side of
That ig¢ corrsct. And

nat Ls a draivage

Ib

0]

1

foey

.evs you stated Lf you projectsd 25 [oot

<

ne o  tae railroad you :ould g

—

now many

It s arrrorximately the center of tzs crsek.

that ex2ct 12asurement shown on hsre.

16 Q. Thnis s¥abter is not to scale?
17 A. It voauld he about one-hal’? of the brideas.
. fal? o tre bricdse?
18
4, That io correct
19
. . In st - wo-de oot heldy o 1t would be on
20
tan right of way? o o.2fts all.
21 e : .
22 i, i. - 2.t Ye enter Ynls sketch as Defendagts!
23 fbiibit oo,
24 {vigmicy a8 aarked Deiendantst Exalvit Ho. 7
apt Tl nepeuiin )
25
Ay TTATHE Y TILS DERPOWTL N SAYETE alT
TIGNATORE WALVED )

EDNA M, DAVIDSON
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13
1 ; RICHARPD WATKINS
2 % & witness celled in benalf Defandarts, after first being
3 | duly sworn, deposes and says as follows:
4 ‘ DIRECT ZXAMIKATION
5 3Y ME, WINSTON:
6 Q. State jour name, Sir?
. " A. Richard ¥atkins.
8 » Q. What is your position with the Southern Railrdad?®
9 A, Dlvision Enginser of the Appalachian Division.
- 10 Q. And as Division Enginser are you familiar wity
1 the right of way of the Southern Rallway through Scott County.
12 Virginia?
13 | A. Yes, sir,
14 Q. There has besn introduced these mapé hera,
15 dated 1927. called "Right of Way and Track Map, Virginisa
16 andlsouthwestern Rallway Company, operated by the Southearn
17 Railway Company.® I balleve you have looked at that map
18 this mornlng, is that correct, Sir?
19 A, Yes, s8le. I havs,
20 Q. llow on this psrticular map, if you would come
21 arcund here, Sir, thers is notstions hers in red "Dafnell"
2 and "Hackney" and there is a notation "Boy." I will ask
“ you according to this mep what is the widih of the right of]
Z: way of Southern Railweay, [irst in the ares of the Darnell
e Y b
e e I
DICTARWONE RERORTER
GATE CITY, VIRGINIA 74251




Richard Watkins - Direct

1

10
11
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13 -
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25

property, acc
A.

e 1 over 9 e

' gside of the track from

at this point

Q. *nat sbout in the areas of the Boy Property,

waat 1s the wldth of the right of way?

A.

same distance which is 25 feet from the center line of the

ording to the map?
fccording to our right of way map, walch would

valuatioan meap, we would nave 25 feet on either

rlgnt heara,

In the arsa of the Roy Property you have the

track on elther side.

Q.

50 feet width, I mean of your own knowladze 1n Scott County?

A,

Do you know of any track you have less than

Yes, sir, we have 3ome on this map right here

the center of tha track as designated

You have at this polnt right here 12 1/2 feet from the cenier

line of ths track.

right of way

the Boy Prope

tNO »

That 1s near the Scott County Poor Farm?

Ysa, sir,

That 1s up the tracks Yest of the Darnell Area?
Y3s, sir. And we also increase to a 50 foot

from the centar line of the track just beyond

rty.
MR, WINSTOHN:

MR, QUILLEN:

I believe that 1is all, Sir.

I want to ask you a question or

EDNA M. DAVIDSON
DICTAPHONE REPORTER
GATE CITY, VIRGINIA 2423
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Rtphard Watkins - Cross 15

0a988S EYAMINATION

BY MR, QUILLEMN:

Q. Point out 1? you will waat you base the 12 l/é
feat on?

£, 411 ri

. ~ 2 a3 . - -
nt. 12.5% ig designztiasd right here If

"

you will watch your right of way lines, this 1s the center
line of your track and this is the right of wey on the

other slde of the track. You come down to thls survey poipt
right here 18 17 plus 00, at that point it decreasss from

25 feat from the center line of the track to 12.5 on elthe:

4

side. Coming back this way you have got 25 feet cominz all
the way through, all the way up to Boy's Property, and then
it comes up to 50 feet at this station right here 18 97
plus 0.95,

Q. Have you gone on the premiseé before testifyin:
this morﬁing and viewed the premises?

A. Yes, gir.

Q. Did you maue any.maasurements from the center
of' the track thers at ths crossing into the Darnell Property
the center line of the railrnad?

A. VYo, sir, I made no measurgments,

Q. Over to the fance?

4., No, slr.

Q. *hy didn't you measure that?

EONA M. DAVIDSON
DICTAPHONE REPORTER
GATE CITY. VIRGINIA 24231




Rlchard Watkins - Croas 16
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A. I h2d no need to measurs it. Our right of way
map shows whal our rigsht of wey is thervs,

Q. How lony anave you xnown thls particular prop-

2

erty and this particulsr :

Y

re

[
i\

nd this perticular plece of
track?

A, I have.only been here a little over a year.

Q. A 11t£1e over a year?

A, Tes.

Q. Well, in Cfencing richt of ways don't rallroaddq,
and particulerly dossn't the Southern and Virginia and
Southwestern place their fencea on the right of way line?

A. I couldn't answer that bscause I am not positive

)

how they ussd to place them. I don't really know.

Q. Yell, if the Virginla and Southwsstern Railway
Company and Southern Ra2ilway Company had 25 feet from the
csnter liéa, wouldn't they have fenced tha eantire 2% feet
on the South side of the center line of that track?

A. I couldn't answer that, Sir, because you have
got a creek ovar heve 20d that 25 fest may have been in the
craek on this side over nsre.

Q. Assumlng it waan't a creei, wouldn't yoﬁ have
fenced 1it?

A. 1 don't %now. I have only been in Virginia

for a year and 33 I sav I am not that Cemiliar with fencin;

U
.

4

108
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Richard “atkins - Cross ) 17

Q. And of course you know nothing of ths authentic-
ity of this map? You simply have a map from the files of

(&)

the Virglniae and Southwestern Railway?

A. HNo, Southern Railway map.
HE, QUILLIZN: That's all.
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FERNA DARNELL, the complalnant, after having

Tirst been duly sworn deposed as follows:

BY MR.

DIRECT EXAMINATION

QUILLEN:

Q.

You I believe are Mlss Ferna.Darnell?

Yes.

Where do you live, Miss PFPerna?

I live about three miles west of Gate City.

I believe you are deputy clerk of the Circuit
Court of Scott County?

Yes, I am.

Now, are you one of the owners of the bvroperty that
is lnvolved in this c¢rossing and bridge repair?
Yes sir, I am.

Miss Darnell, who erected that bridge?

The Southern Railway.

MR. WINSTON: We would objJect to that unless this lady

Q.

saw them erect the brildge. We belleve it must be
hearsay.

Well, anyway there's a bridge there, that's
correct, isn't 1t?

Yes, Mr. Quillen, there 1s.

And there's a grade crossing there?

/07
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(93]

A, Yes.

Q. Now, I want you to tell the members of tne commissi
Just what has been the general conditlion of that
bridge for the last two or three years or
thereabouts?

A, Well, the bridge has been in need of repair for
two or three years. And I called an officlal of
the railroad company. I can't recall the gentleman
name but he was stationed in Blg Stone Gap, I
belleve, or Appalachia. But 1t's my understanding
that he's no longer with the raillroad company at
this time. But he informed me that the bridge
did not need any repair done at that time and
then I contacted him again. In fact I think I
wrote a letter.

MR. WINSTON: Could I ask who thils gentleman was?

A. No, Mr. Winston, I can't recall his name but he
had charge of the bridge repair for the rallroad
company. And then he did tell me one time that he
would take 1t up with the officlals in Atlanta
and that 1f we could produce some written evidence
that they were required or obligated to keep the

bridge in repair that then they would go ahead and

108
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Fm L]

do so.

WINSTON: We state an objection of the conversation of

this lady with the gentlemén unless she =--,

Of course, it wouldn't be binding on the defendant
and he hasn't been identified. And let that bz a
continuing objection.

Well, this was a man assoclated with the Southern
Rallway?

Yes, it was.l He was a young man. I_talked with
him I think twice.

Now, Miss Ferné, what has been the sltuatlion there
with reference to use of that bridge by say a
truck getting in supplles and garbage truck and so
on. Are they able to go over that bridge?

No, now we had a garbage truck coming over to pick
our garbage up, had hgd, for two or three years.
And those trucks are rather heavy when they ére
loaded and we became uneasy that they might break
the bridge down and we stopped that and, of course,
now we are carrying our garbage out ourseives, |
What kind of fuel do you have there, what do you
use to heat now?

I didn't understand yaou.

/09
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BY MR.

WINSTON:

Your heat in your home, what do you have now?

We have electrilc heat.

At one time you had oil?

No, we had coal, Ve burned coal,

Coal, right. Now, have you had to do any work on
that bridge yourself 1in order to get over it?

The only work that we have done on the bridge is
just nailling those two by sixs that track that is
on the bridge now and those are put on there iast
fall and we discovered after we put them on there
that when it would snow and freeze that they were
very dangerous. In fact one morning I came out
over the bridge and almost slid off into the creek.
I believe the railroad has refused to repair that
bridge?

Yes, they have.

And that's the reasoﬁ for this sult?

Yes,

I believe you may ask Mr., Winston.

CROSS EXAMINATION

Q.

I will state that we will cross-examine but we

will not waive our previous objections to the order

//0
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MR. QUILLEN: Well, we, of course, would object to it any

2as been entered setting up this and I might state
at thils time that we would also want the
conmissioners to find among the other findings the
width of the rallroad right of way at-the Darnell
property and whether th2 Darnells own any property
north of the railroad right of way. And how nuch
of the bridge is on the railroad right of way and
the Darnell property. And how much bridge is on thi
railroad right of way at the Boy property. And,
of course, whether the bridge should be repaired
by the rallroad in each property and if so now
nuch of the bridge at each beation. Now, I have
written the request that we want the commissioners
to look at and I willl file this with the

commissioners with the report.

filing because the Court has already said that
we complled with the statute and that the only
findings be made by the commissioners is whether
or not the bridge needs repalr and i1s to be
repalired by the defendant.

Now, not waiving objections, Miss Darnell, this

bridge goes across the creek, doesn't 1t?

///

W
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1 A, Yes.

2 Q. And you use the bridgce to go to your property

3 and across the railroad to the public road?

4 A. Yes.

5 Q. How, I believe 1t's your position in the suit

6 that the railroad right of way 1is twenty-five

7 feet at that point?

8 A, Yes,

9 Q. In other words it's twelve and a half feet from
10 the center of the ~ according to your position -
11 is from the center of the railroad each way?
12 4 A, That's right.
13 Q. Now, if the railroad right of way is just twelve
14 and a half feet from the center how much of that
15 bridge is on the railroad right of way?
16 'A. Well, Mr. Winston, I would say probably from
17 two and a half to thfee feet.
18 Q. Of course, the creek was there before the railroad?
13 A. Yes. .
20 1 a. Now, Mr. Quillen in his bill of particulars as
21 far as a common source of title I think he tracked
22 your property back to J. B, Richmond and R. A.
23 Ayers. Do you know who owned the property before

179
Shawon B. Helch
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Richmond and Ayers?

Ho, I don't.

Do you know whether i:i was Van Dyke property?

I beg your pardon?

Do you know whether 1t was Van Dyke property,
part of 1it?

o, I do not.

And you, of course, did not see or recall the
initial construction or the bridge, did you,
yourself that 1s?

You mean the present structure. Mr. Winston if
you will permit me to relate an accident that
happened on that bridge. The bridge, the one
before the present one, the railroad had neglected
to keep it in repair and at that time I had a
coal furnace in my home and Mr, Sampson who is a
coal dealer here in éown was bringing me gbout
seven or eight tons of coal to my home. And when
he crossed the bridge two-thirds of the way over
the bridge it collapsed and the truck turned over
and spillled thes coal, part of it in the creek énd~
the major part of it I think was on the bank.

And Mr. Russ at that ¢time who was over the bridge

203
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MR.

end of the railroad in this secticn, I think he
was stationzd in 3Bristol. And he came down to
see me about replacing the bridze. I had notified

them that the bridge had collapsed and we were

without any way to g2t in and out and h2 canme,

And, of course, he talked about 1t and he - to
start with; he tried to convince me that it wasn't
the duty, their duty, to replace the bridge and I
told him that --.

Well, I don't -~ what my question was the orignal -

bridgze do you remember 1t being bullt there?

QUILLEN: Well, you're asking her and she's trying to

Q.

answer you.

I'm leading up to that, yes. And anyway he came
and he was here about noon and that afternoon right
after five c'clock when I got home there was a
bridge timber placed there on the entrance where
we had our cars parked this morning. And the next
norning the rallroad people came and built the
bridge back and that’é been about -~ I'd say
approxinately sixteen years ago.

Well, we might state the answer be objeeted to.

It wouldn't be responsive. I mean my point 1is the

2124
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original bridze, do you know that of your own
knowledge?

Well, thne railroad company'built 1t?

I mean of your own knowledge?

So far as my inowledge 13 concerned,

You didn't see 1t though?

Oh, no. Because we moved there 1in '27 and the
bridge was there. And they built bridges after
that and kept from time to time kept them in
repair up untll the last fifteen to eighteen
years.

I believe that's all.
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REDIRECT OF FERNA DARHELL

BY MR. QUILLEN:

Q. Now, Miss Ferna, just to clear up the evidence
that has been offered here by the defendants, you
know first of all I'll ask you what land your
father owned north of the railroad right of way !

before the new highway was built.

A, He owned the strip running from the church all

the way up through that bottom there,
know, I guess a quarter of a mile or probably

further, and before thevhighway was built.

Q. That's the new =-.

A, 0l1d 58, 23 or whatever it 1s.

FMR. WINSTON:

title would be the best evidence.
Q. In other words you all had a continuous strip fronm

where your house 1is, that property, clear on across

I don't

We would object and state the documents of

J26
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A.

the 58 now. I believe that land that's north of
58 was part of your father's property?

That's exactly right.

MR. WINSTON: Ve have a continuing obJectlion, as to

ownership.

Alright, so he owned everything there from the
1line back to your home clear through to the old
road and behind the church.

Right, behind the church, that's right. We owned
all that bottom land in there.

And then the highway canme through and how much
land did the right of way after the right of way
was taken leave you all on the north side of the
raillroad track?

About a twelve foot strip.

Did your father use that in his lifetime?

My father harvested hay off of that for years
and after he passed away and me and my sisters
came into possession of the property I let Mr.
Bledsoe, a neighbor of mine, mow it and get the
hay off of it. And if you will permit me Co say
that when the raillroad did their ditching down

through by our property my father forbid them to

/77
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BY MR,

WINSTON:

dump the muck that was 1ifted out of the ditch
onto him and they respectad his wlshes, That's
been testified to in --,

In the main record, yes. That's all.

RECRQSS EXAMINATION

Q.

BY MR. QUILLEN:

Just a mlanute, liss Darnell., You sald a twelve
foot strip; you're basing that on the assumption
that the rallroad only has a twenty-five foot
right of way?

Yes,

Of course, 1t they have a fifty foot right of way
there wouldn'!'t be any strip there?

It would be very little I would say.

You haven't cultivated that strip for several years
have you?

No, because Mr, Winséon, ny sisters and I we have
gzone out of the farming business altogether.
Alrizht.

REDIRECT EXAMINATION

Q.

Now, when that new highway was bullt through there,

what year was that, Miss Ferna, if you remember?

V)7 4
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A. I believe it was in 1932,

Q. Jow, at that time your fathsr ownsd all that strip
of land as I understand it.

A. He owned all that from the church on up the

highway. I'd say probably a2 cuarter or a half

Q. And that bridze was in place and that crossing --.

MR. WINSTON: Let's state the same continuing objection.

Q. —— before 58 1s now located there was bullt.
A. Oh yes.
Q. That's all.

MR. WINSTON: We will state again our continulng objection

as to the evidence and the documents of title
would be the best evidence.

ISS DARNELL: Mr. Quillen, if you will permit me. I would

like to say that the bottom directly in front of my
house to the north df'the highway there where the
new house has been built recently we owned that
up until about two years ago. I sold that to Mr.
Reed, my sisters and I.

Mr. WINSTON: That's &all.

YR. QUILLEN: We rest.

Sharan B. Belcl
Court Reporter
703-386-9443 Gate City, Birginiz 29251
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3Y MR, QUILLEN:

DIRECT EXAMINATION

Q.. What is your name please sir?

A, William Stuart Snodgrass.

Q. Mr. Snodgrass, where do you live?

A. Two mile viest of Gate City.

Q. How, are you familiar wilth the Ferna Darnell

pr

mises which is owned by her and some of the

other members of her {fanily?

/
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Q.

Tes, I am,

Are you familiar with that bridge which 1s part of
that crossing over the raiiroad there?

Yes sir, I'sm familiar wita the bridge.

Have you nade an exanination of that bridge a3 to
the condition of the timbers and so forth in it?
Yes, I did.

Just go ahead and tell the éommission what your
findings were.

Well sir, I went and looked at the bridge. And

I found that the bridge needed some repalr such
as the flooring in it. The flooring is pretty
bad.

Yes sir. Wnhat's the condition of the bridge

in reference to decay and so fortn as to those.
timbers.

Well, I find that the timber underneath 1s in good
shape and the crossing across the railroad is in
fair shape but the flooring on the bridge is in .
bad shape.

Yes sir. You conslder then that your examination

and Inspectlion that the bridge is in need of repain

1<
1¢]
7]

sir.
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Q. You may c¢ross-exanine.

CROSS EXAMINATION

BY MR. WINSTON:

Q. Do you know how much of the bridge 18 on the

rallroad rizht of way, sir?

A, No 3ir, I don't know.

Q. You don't know how much.,

A. No sir. |

AN What would you say needs repair?

A. Well, 1t looks to me about all the flooring

needs repairinz.

Q. I believe that's all.

MR, QUILLEN: To expedite this thing let me call him back

and put on evidence in reference with the Boy
property and that way we will not have to ==
is that okay with the commission.

MR. WINSTON: Yes.

REDIRECT OF MR, SNODGRASS

Q. You made inspectlon of the other bridge, too?
A, Yes.
Q. If it's alright with the members of the

commission we will go into both cases with the

same wltnesses in all of them. It willl save

/2
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Q.
A,
Q.

I’LR .

your time, D14 you notice there at the end of the
brldse there whether cr not the water had
dislodged éome of the suppérts there?

Well, I nqticed that the end nsxzt to the rallroad
the water has bamun to 4i~ out behind it,

Viell, with reference to the Boy bridge, dld you
make an inspection of that too, Mr. Snocdgrass?

Yes sir.

Go ahead and tell the commisslon what you found
there?

Well sir, I went and looked at Mr. Boy's bridge
and I find that his bridge has Just about completel
rotted down. It's just about gone. The water

has washed the abutments out on both ends and the
bridge has dropped way down. And the crossing on
the rallroad 1s in bad shape,-the materlal that 1s

ut across the rallroad.

kel

Yes sir.
Such as the asphalt.
You may cross-—examine.

WINSTO: Ve would object to the statement about the

erossing on the railroad because there's no dlspute

as t0 the railrcad itself.
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I‘m L]

QUILLLG:  You have a duty under the statute to maintain

JR.

that grade crossing and tie grade crossing at the
bridge are all one in the éame. And certainly
under the 3upreme Court ruling tae duty to build
the ecrossing in the first place --,

WIHSTO:H Of course, we would obJeet to your statement

as to the one in the same.

QUILLEN: Well, I want to put this in the record.

WINSTOH: It would be defined by the width of the right

I?R L]

of way.

QUILLEN: Well, you couldn't Just put. a crossing in

and leave the crossing nanglnzg with no way to get
across the creek unless you flew over,

WINSTON: Ve object to Mr. Quillen's argulng the

case at this time,

CROSS ZXAMINATION

BY MR. WINSTO::

N

e

I, Snodgrass, you don't know how much of the bridgF
of the Boy property is on the rallroad right
of way, do you sir?

lo sir, I do not know.

Tnat's all, Thank you, sir.

Sharme B, Welch
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first been duly sworn, deposed as follows:

BY MR. QUILLEN:

CLAUDE STARNES, a competent witness, after having

DIRECT EXAMINATION

Q.

A.

Q.

You are Mr. Claude Starnes, I balieve?

Yes sir.

Claude, are you any relation to Miss Ferna by
blood or marriage?

No sir.

She's}your gister-in-law, lsn't she?

Yes,

But you're no relation by blood but by marriage
you are?

Yes.

What's your occupation, Claude?

I'm a carpenter, pluhber and a little of everything
Alright sir. Now, are you familiar with this
bridge there that goes across Mliss Fernats:
property there?

Yes sir.

State 1f you have examined that bridge on more than
one occasion?

Yes sir,

2357
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Tell the commission just what the condition of that
bridge is?

It needs a top on it in pléces.

It is in need of repair?

Tes sir.

Have you also examined the Boy bridge?

Yes sir,

What's the condition of that bridge?

It's pretty bad. It's about all rotted out.
About all rotted out. i belleve you may cross-
examine.

CROSS EXAMINATION

BY MR, WINSTON:

Q.

You don't know how much of the Starnes bridge 1s
on the railroad right of way, do you sir?

Well, no not right off. It's partly on the rail-
road.

But you don't know how much, And you don't know
how much of the Boy bridge 1s on the rallroad
right of way?

No sir I haven't measured 1it. I'd say it's about
eleven feet.

I believe that's all.
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FRANK WOLFEBARGER, a competent witness, after

having first besen duly sworn, deposgd as follows:

DIRECT EXAMINATION

BY MR. QUILLEXN:

Q. ‘You are Mr, Rufus ¥Wollenbarger, I belleve?

A, Frank.

Q. Frank, I'm sorry. I do apologlze. Where do you
live now, Mr. Wolfenbarger?

A. Three miles west of Gate City.

Q. Where daiz;ve in reference to where Miss Ferna
Darnell lives?

A, Just across the street not very much. I'd say
fifty to one hundred feet. |

Q. Are you familiar with that property there?

A, Yes sif.

Q. Are you also familliar with that bridge?

A, Tes sir.

Q. Have you looked at that bridge more than one time?

a, Yes sir, several times,

Q. Several times. State to the members of the commisslo

Just what the condition of that bridge is with

reference to need of repairs at this time?

A, Well, the floor on it seems to be pretty well

/237
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decayed and the abutments, what I call, or plers
at the end of the bridze they're all, look to me
like they're almost washeé out. So that would
make the bridge pretty dangerous.

Yes sir. How, havs you also looked at Mr. Boy's
situatlion there?

Yes sir,

State with the reference to his situation.

Well, his bridge is just about the same condition
as --, The flooring and eyerything is decayed
pretty bad and the ends of the bridge where
they're setting on the abutments there are washed
out. Of course, I talking about the crossing I
don't know anything about that.but the crossing is
bad, very bad. And it seems to me 1like it's too
low. It should be raised coming up to the bridge
in order for it to be more easier to get on and
safer,

I believe you may ask Mr, Wolfenbarger.

CROSS EXAMINATION

BY MR, WINSTON:

Q.

Mr. Wolfenbarger, you don't know how much of the

Starnes bridge 1s on the railroad rignht of way, do

28 P
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Q.

O

you s8ir?

No, I didn't measure that. But I would say it's
at least four to five feet the way I understand
the right of way there.

And you don't know how much of the Boy bridge is
on the railroad right of way?

No, I don't.

And of course the Boy's and the Starnes use
these bridges to go over thelr property across
the rallroad to the public road?

That's right.

That's all.

CLARENCE LANE, a competent witness, after having

first been duly sworn,'deposed as follows:

DIRECT EXAMINATION

BY MR. QUILLEN:

Q‘

A.

I believe you are Mr; Clarence Lane?

Yes sir,

Where do you live, Mr. Lane?

Approximately two and a half miles west of QGate
City.

Are you now working or have you retired?

I'm retired.

Sharan B. Welch
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Vhat was your former occupation?

Salesman for z grocery company.

Xingsport Grocery, I belie&e.

(Nods head yes)

Do you 1live in the zgenesral vicinity of Mrs, Ferna
Darnell and her folks?

Yes,

Are you familiar there with that bridge Mr. Lane?
Yes, I've known about that brldge for several
years and recently I was there to look at the
bridge a short timeiago, couple of week§ ago.
Now, wlth reference to the need for repair,'state
what you found?

Well, I saw that the top of the bridge, the floor,
in my obinicn heeded repair and that the railroad
side of the end of the bridge the water seemed to
be eating away pretty much at the foundation, the
abutment o what have you.

Yes sir. Now, did you also look at the Boy brildge?
Yes.

State what your findings are there?

Well, I found 1n my opinion that the bridge 1s in

a bad state of repair, needs repalr very badly.
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DIRECT EXAMINVATION

BY MR, WINSTON:

Q.

Q.

You are lMr. Robert Peters?

Yes sir,

What is your posltion with the railroad?

Clalm agent.

And Mr. Peters I belleve you are familiar with

the varlous maps and so forth of the 3Southern
Ralliroad?

Yes sir,

I'1l show you a map that has been heretofore
entered in evidence and ask you if you can identify
vhat this map i1s? It's been entered into evidence
as Defendant's Exhlbit One.

Yes sir, this 1s a map of the right of way through
the area In qusstion wﬁere the Darnell property
ané¢ the Boy propertyé’f;elocated.

Would you come before the commissioners sir?

432/
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MR PETERS AND KMR. WINSTON GC BEFORE COMMISSION

Is this the map of the Southern Rallroad showing'
their trackage? .

Yes 1t 1is.

Now, have you ascertained on this map the location
of the Darnell property?

Yes, the Darnellrproperty is approximately where
the red line 1s marked across here.

Darnell? |

Darnell, yes.

What is the wildth of the railroad right of way at
that polnt?

It's twenty-five feet from the center of the track
for a total of 50 feet.

Now, where 1is the Boy property? Can you ascertain
on the map.

It's right here where the red mark is with Boy
wrltten in and it's also twenty=five feet which is
shown just to the right of that from the center
for a total of fifty feet.

Alright sir. Now, of course, you have been on the
Darnell property. We would reoffer this to the

commissioners. It's already filed Exhibit one and

132,
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you can just put Reoffered, 1f you please ma'me.
Now, you have also been on both the Darnell and

Boy §roperty, have you not, sir?

Yes, I have.

And I believe you have made certain measurements
there at the property?

That's correct.

And you've already made one sketch, I belleve,

and filed with the record already. Does this appea
to be a copy of a sketch that's adlready flled?

Yes 1t 1is.

Would you come up before the Commissioners?

MR. PETERS AND MR. WINSTON GO BEFORE COMMISSIONERS
First sir, I'1l ask if you measured from the center
of the railroad property towards the Darnell
property to the southern edge of the rallroad right
of way. |

I measured out to the bridge toward the Darnell
property which is eleven feet and five lnches to
the approximate edge of the first timber is the
measurement I took. And the actual twenty- |

five foot then would be on somewhere toward the

center of the bridge which I don't have shown on
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the map.

Be the center of the bridge.

Approximately.

Now, that 1s based on the fifty foot right of
way which the rallroad claims?

Yes sir, that's right.

Now, Miss Darnell has indicated that it's =2
twenty-five right of way or twelve and a half feet
from the center of the tracks. How muech of the
bridge would be over in the right of way if 1it's
Just twelve and a half feet from the center.
According to the measurements I made 1t would be
seven inches, approximately one timber.

Have you also measured the Boy railroad right of
way?

Yes, I have.

How far is it from tﬁe center of the track to the
middle of highway 23?

I measured sixty-four feet and ten lnches to the
edge of the iine in the center of the road. I
did not measure the actual width of the pavement
but I went to the line in the center of the road.

/3
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MR.

QUILLEN: We object to that. The Court has already found

Yes.

And the road wildth of the pighway right of way --.
The map that the highway englineer had here
previously showed forty foot from the center.

How far does the hignway rignt of way come towards
the railroad right of way?

It comes forty feet.

Does 1t meet the rallroad right of way?

Forty and 1t would be two Inches difference there
and that would possibly be in the width of the
white line and my varilation from the center of the
highway.

You mean two inches there.

Within two 1lnches of 1%,

In other words then the nighway right of way
would meet the railroad property by two inches.
That's right.

And there would not be any strip in between?

that the Darnell folks s8till have land north of
the railroad right of way. It's finding 1s made
for the record.

Well, these are your measurements?
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Q.

A.

MR. QUILLEN: We make the same objection. All that's

Yes.

That's all. We would offer this again. Let ne
ask you one other thing sif. Between, I believe you
have. sketched in here a telephone line, 1s that
correct sir?

Tes,

How, what 1s there between the rallroad and the --
what 1s the ground and terrain like between the
railroad and Highway 237

There's a ditch just north of the track which the
top width of it is approximately twelve feet

with three or four feet at the bottom of the ditch.
Did you detect whether any crops are grown between
the railroad right of way and --,

I saw no evidence of any crops of any type beling
grown there.

Wnat is the terrain?

Itts a diteh.

already be=n set out.
Offer that as Defendant!s Exhibit Two before the

Commissioners. I belleve you may ask.
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BY MR.

CROSS EXAMINATION

QUILLEN:

Now, Mr, Peters if what yo; are saying 1s true
then over half of that bridge is on the railroad
right of way. That's right, isn't it. You used
the twenty-five feet from the centér of the track.
What is the total length of the bridge before I
can answer that?

About twenty-five feet by measurement.

May I see the map, Mr. Winston.

MR. PETERS LOOKS AT HMAP.

I don't have the -- I did not make a measurement
of the width of the bridzse on this drawing. And,
therefore, I sald it was approximately one-halfl
on the right of way and I don't know whether it's
more or less.

Well, if twenty-five feet from the center would
throw it about two and a half Teet and you had
another twelve and & half feet then you would have
fifteen feet of the bridge on the right of way,
wouldn't you?

I said there was seven inches according to my
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Q. You don't concede there's two and a half to three

feet there?

A. o sir, I didn't say that.

Q. But you do say there's at least --.

A. Less than one foot.

Q. And that's the'twenty~five foot,‘now I'm talking

about the fifty foot overall, twenty-five from
the center line. Well over half of that bridge

i1s in the right of way of the railraod.

A, No sir, it is not. I sald approximately --.
Q. Well, would you say about.

A. I said approximately half of it and I sald I did

| not measure the entire length 50 I could not say
that 1t was more or less,

Q. But you would say approximately half of that brildge
then is on the railroad right of way?

A. Yes sir, that's the statement I made.

Q. That's all.
WILLIAM TOWNS, a competent witness, after having

first been duly sworn deposed as follows:

DIRECT EXAMINATION

BY MR. WINSTOJ:

Q. iir. Towns, what 1s your occupatlon sir?
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A.

A.

MR. QUILLEN: We want to lodge a general objection to any

Land surveyor.

I believe that you have nade certain surveys for
Southern Railroad and armonZz them you have surveyed
the area of the bridge to the Darnell property and
the Boy property?

Yes sir.

Now, I believe you have prepared some sketches,
Yes sir,

Would you be able to take from your sketches or
surveys those portions that cover the two pieces
of property. I night state that he has other
areas surveyed here but we suspect the Court is
Just concerned with these two areas.

* This 1s the Darnell property.

MR. WINSTON: We want to get the exact measurements in the

evidence along this line because the Court has
already decided this case except for the cormission
to go there and declde whether repairs are needed.,
We're not trying this lawsuit all over again,

Mr. Winstoen.

record sir, particularly if it goes to whether or

not the railrozd should and also how much of the
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hridge would be on the railroad right of way.

QUILLEN: Ve say you've got to do it all.

WINSTOH: What do you mean sir.

QUILLEN: The entire bridges in each case. They were

part of the original grade crossing., That's our
position in this case. Always has been, couldn't
Just put two cross ties up there or three and say

this is a bridge.

MR. WINSTON: We understand that sir.

Q.

.

FPirst, I belileve you have been upon the area

of the Darnell property?

Yes sir,

And at that polnt have you measured the width of
the railroad right of way and also measured where
the State Highway 23 and 58 is?

Yes sir.

Would you come before the jury please sir? I mean
Commissioners; You've got thils between stations
1840 and station 1860, is that correct sir?

That covers this sheet, |

And where on this particular sheet is the bridge
to the Darnell property?

Rizght here, approximately Station 1844,
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Q.

A.

Q.

Is that right here, sir?

Yes sir,

Now, have you measured the distance between the
center of the rallroad track £;~:he center of the
highway?

Yes sir.

What 1s that distance?

65.05 feet.

What 1s the terrain between the railroad and

the highway?

Okay. I show this from the railroad, bed of the
railroad it goes out approximately six feet and
falls into a ditch.

Ditch?

Right. There 1s approximately eleven and a half
foot wide entrace into the bridge that is gravel.
From the top of 1t it falls off down into a
drainage pipe which crosses under the entrance.
Did you ascertain the width of the highway right
of way?

Forty foot from center, to total of 80 foot :ight
of way on the highway.

Then from your measurements 1is there any strip of

1%/

St B. Helch

@ourt Reporter

703-386-9343 Gate City, Hirginiz 23251




4o,

‘10
11
12
13
14
15
16
17
18
19
20
21
22

23

" feet to the southern edge of the rallroad right

land between the railroad right of way and the
hishway right of way?

Yes sir. Deternining to the best of my ability to
the center ol the road they would be five-eighths
of an inch between the two right of ways.

That 1s north of the railroad?

Right, with a twenty-five fqot right of way.

Well sir, with the twenty-five foot right of way
how much of the bridge is on the railroad right of-
way?

Okay, over to the bridge 1t was eleven -- I brought
this down and ma&e a bigger sketch of 1it.

What 1s the distance from the center of the rail-
road --,

Eleven point forty-eight (ll;HB) feet. That

twenty-five foot right of way would leave 13.52

of way.

J

You mean that 1is with twenty-~five feet on each side
Right.

Now, if 4it's Jjust 12 1/2 feet on each side how much

ha™ 4

of the bridge would be on the railroad right of way

A foot and a quarter of an inch.

703-386.9443 Gate City, Wirginiz 24251
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And this 1s in reference to the Darnell property?
Yes.

We would like to introduce this as Exhibit Three
before the Commissioners, that 1is the sketch showin1

the area of the Darnell property.

MR. QUILLEN:; Same objection 1s made all the way through.

Q.

Now sir, I believe you also surveyed in the area
of the Boy property?

Yes sir,

Where is the --.

Here 1is the Boy property.

You're showing that on the left upper portion?
Right.

And what 1s the width of the raillroad right of way
at that point?

Twenty-five (25) feet from the center.

What's the distance from the center of the railroad
to the bridge of the Boy property?

To the bridge?

Yes.

It's 13.80 feet.

Running 25 feet from the center of the raillroad

how nmuch of the Boy bridge is on the rallroad

/$£3
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property?
A, Eleven point two (11.2) feet.
Q. I belleve the road goes over the bridge and then

onto the public highway.
A, Right, there's approximately 11 to 11 1/2 foot

wide gravel entrance.

Q. This thing here 1s the creek, 1s that cofrect?
A, Yes sir.
Q. We would offer this as Defendantts Exhibit Four.

I believe you may ask sir.

CROSS_EXAMINATION

BY MR. QUILLEN:

Q. Your name 1is Towns?

A, Yes sir,

Q. Whefe do you live?

A, Jonesboro, Tennessee.

Q. Your profession then 1is surveylng?

A. Yes sir., I'm a fulltime surveyor.

Q. Did you éheck the right of way of the State there

on 0ld 58 when you did your surveying there?

A, Yes sir.
Q. Wnere did you get that information?
A. I found a right of way monument, conecrete right of
Shporan B, Welch
Got Reporter
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way monument and checked the distance.
Don't you know there's about tweslve feet there
north of the railroad right of way on the Darnell

property.

T don't understand the questlion.

You are saying to the Commlssion there's no land
north of the railroad right of way?

No sir, I didn't say that.

That belongs to the Darnells.

I did not say that.

What did you say?

I said there was 5/8ths. of an inch.

5/8ths. of an inch, that's practically no lang,
isn't 1t?

5/8ths. of an inch,

I think you may stand aside.
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