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• • • • 

page 51 

• • • • • 

The Court has told you in one of it's instructions that his 
failure to testify cannot be consider ed as prejudicial to his 
case, nor can it be taken as a circumstance by you in con
sidering t.he amount of punishment that you will fi x when you 
reach your verdict. Now I .respectfully submit that when this 
man was on the witness stand last week, it was on the 13th, 
and he gave this statement, he was subject to all the cross 
e;<amination of the prosecution, he was called as a defense 
witness in that case, he was subject to all the cross examina
t ion that the prosecution wanted to propound, yet I r espect
fully submit had he ever been convicted of a felony or of a 
crime constituting petty larceny it would have been in the 

r ecord to impeach any other testimony or show 
page 52 r his credibility. And the answex to that, we have 

to assume that his record is clear, just like yours 
or mine. There are certain crimes that if you do commit them 
they are admissible, but we don't have that in this case . 

• • • 

page 53 

• • • • • 

Court: Let me interpose this observation before the jury 
r etires. I don't like to inte.rvene here in the con rse of the 
trial of the case or interrupt argument of counsel during the 
trial of the case or suggest any Conrt disapproval of com
ments that have been made in the absence of objections being 
taken, and there was no objection taken to the comment jnst 
made by Mr . . Julias. If I understood H correctly, at least, l1 e 
invites the jury to cl.raw the inference that because no C'\·i
dence was introduced here showing this man im·oh·ed in 
other offenses that the fair inference is that he has ne,·er 
heen in any trouble. ·w ell, as a matter of law no evidence of 
other criminal offenses or other convictions would he admis
sible unless h<' had undertaken to vindicate himself and takrn 
the stand himself and then he could have hC'c>n impeached hy 
showing-or an effort to impeach him or detract from his 
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credibility- an effort could have been taken on behalf of the 
prosecution to show, or ask, if he had ever been convicted 
of a felony, and without going into the details of it, that's the 
permissible question and answer for the record in t.he case. 

But nnder the circumstances of this trial that 
page 54 r oppo.rtunity was not afforded the prosecutor and 

in the absence of the taking of the witness stand 
by the accused himself, the prosecutor could not prejudice 
his defense by putting in proof of any other offenses had any 
existed, and I'm not even suggesting that other offenses had 
been committed, I'm mer ely pointing out that I don't think 
that Mr. Julias' invitation to draw the inference, that because 
there is no evidence of other offenses, that you should imply 
or infer that therefore this man has a lily white background. 
W11ether he does or not I don't know, it's not before you and 
it's not for consideration. I'm merely suggesting that the in
vitation of Mr. Julias to infer that he has a good recorc1, 
that invitation ought to be rejected because there is no evi
dence on which to sustain it. 

Mr. Julias: If it please the Court, I would like to respect
fully move for a mistrial on the grounds of the Court's ad
monition to the jury. No objection was taken to the argument 
as offexed, and I feel that the Conrt has seriously prejndiccc1 
and poisoned the minds of the jury and inflamed them to the 
point where any decision now to come out is hound to he 
biased. 

Court: Your motion is denied and your objection is O\"CH"

ruled. The Court adheres to its views that the comment was 
a improper comment. 

page 55 r Mr. J ulias : I would like to note an exception 
to the Court's ruling. 

Court: Yonr point will be saved. The jury may retire to 
consider its verdict, you will elect your own foreman, your 
foreman will preside over your consideration and delibera
tion and the foreman will sign whatever verdict yon may un
animously agree upon bearing in mind that if you find the 
accnsed guilty your verdict would further say we fix his 
punishment a t such and such within the limits of the charge 
which was initially read to you and a copy of which you will 
have in your custody . 

• • • • • 

Mr. Julias: If it please the Court I would like 
page 56 r to move at this time to set the verdict aside on 
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the grounds that the Court erred in not declaring 
a mistrial when it was requested by counsel for the accused 
when the Court took the case from counsel and admonished 
the jury upon-on its own when no formal objection had b<'en 
lodged as to improper arguments. It was felt at that time and 
is felt now tJmt it is bound to have had some influence on the 
jury's minds and it's bound to have created a prejudice that 
the Court conld not r emove no matter how hard it woulcl 
have tried and I feel that it was serious error and certainly 
wonld constitu te a mistl'ial and we r espectfnlly move that the 
Court set the verdict aside on that ground. 

Mr. DePoy: I don't know what I can say Yom· Honor. I 
recognized that it was improper argument at the time it was 
being made and I started to arise from my chair, however I 
felt t.hat to object would be to actually add significance to the 
improper argument in that it would appear that the boy rlid 
have a good r ecord and I was simply attempting to cover it 
up and I feel that the Court, in the administration of justice 
bas ever~· r ight to do exactly what Your Honor did, there
fore I do not feel that there is any ground whatsoeYer to set 
the verdict aside. It's one of those situations w}!e.re you're 
damned if you do and you're damned if you don't . 1 just sim
ply felt that I couldn't object, even though it was highly im-

proper argument. 
page 57 r Court: The Court is satisfied with the expres-

sion made and the Court's ruling when the objec
tion was initially taken for the motion of a declara tion of a 
mistrial, by r eason of my remarks to the jury. I gave it con
sidf'ration, as a matte.r of fact, I did obsen-e a movement 
made by the prosecutor at the time the def<'n e arp;ulllent ·was 
made from which I anticipated an objection and then I could 
see it was abandoned for one r eason or anotltC'r ancl then tlw 
Court felt that it was still likely to produce some erroneous 
imp ress ion which would result in a miscarri age of .in~tice 
and some unfairness in the trial of the case. But I felt that 
it was well within the pro vince of judicial discretion to muke 
the comment that I made, and I think that the trial judge is 
charged with heing more or less a guardian o,·er th<' proprie
ties all the way through the trial of the case, particularly a 
criminal case, and 1 see no prejudice to the accused as a re
sult of it. The motion to set aside the Yerclict is OYerruled and 
deniP<l. 

Mr. Julias : Your Honor, I might say-even though I didn't 
mention it, [ didn't mean to waive any other objections tlmt 
have heretofore been lodged by the Defendant and in addition 
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to those grounds for a mistrial the motion to set aside the 
verdict would also be furthe1· supported by the r efusal to 
offer the instruction on mitigating circumstances 

• • • • • 

page 58 r 

• • • • 

Conrt: I adhere to the Court's ruling now. I mig-ht say 
that there is a fine distinction between the word mitigation 
and the word aggravation. Mitigation contemplates some 
slight excuse for the wrong that was clone whereas this case 
was devoid of any justification under any circumstances o.r 
even any imaginable justification or pro,rocation that could 
be termed as a mitigating circumstance. It may be that it 
could be r eferred to as a case of lesser gravity than where a 
robber had conked a victim over the l1ead with the hutt of a 
gun or, even worse than that, filled his chest with buckshot. 
Of conrse those are degrees of gravity and the point was 
made here that this was a case of less gravity than it could 
have been and- but it certainly wasn't a case tha t carried 
any mitigating circumstance and that's the reason the in
struction was r efused and the Court further adheres to that 
view that there was no error on the denial of the instruction 
and the Court is now ready to pass sentence on the jury's 
verdict. 

• • • • • 

A Copy-Teste : 

Howard G. Turner, Clerk. 
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