
















































































26 Supreme Court of Appeals of Virginia

eredibility—an effort could have heen taken on behalf of the
prosecution to show, or ask, if he had ever been convicted
of a felony, and without going into the details of it, that’s the
permissible question and answer for the record in the case.

But under the ecireumstances of this trial that
page 54 | opportunity was not afforded the prosecutor and

in the absence of the taking of the witness stand
by the accused himself, the prosecutor could not prejudice
his defense by putting in proof of any other offenses had any
existed, and I'm not even suggesting that other offenses had
been committed, I'm merely pointing out that I don’t think
that Mr. Julias’ invitation to draw the inference, that because
there is no evidence of other offenses, that you should imply
or infer that therefore this man has a lily white background.
Whether he does or not I don’t know, it’s not before you and
it’s not for consideration. I’'m merely suggesting that the in-
vitation of Mr. Julias to infer that he has a good record,
that invitation ought to be rejected because there is no evi-
dence on which to sustain it.

Mr. Julias: If it please the Court, I would like to respeet-
fully move for a mistrial on the grounds of the Court’s ad-
monition to the jury. No objection was taken to the argument
as offered, and 1 feel that the Court has seriously prejudieed
and poisoned the minds of the jury and inflamed them to the
point where any decision now to ecome out is hound to be
biased.

Court: Your motion is denied and your objection is over-
ruled. The Court adheres to its views that the comment was

a improper comment.
page 55 }  Mr. Julias: T would like to note an exception
to the Court’s ruling.

Court: Your point will be saved. The jury may retire to
consider its verdiet, you will elect your own foreman, your
foreman will preside over your consideration and delibera-
tion and the foreman will sign whatever verdiet you may un-
animously agree upon bhearing in mind that if you find the
aceused guilty your verdiet would further say we fix his
punishment at such and such within the limits of the charge
which was initially read to vou and a copy of which you will
have in your custody.

¥ * %* L] *

Mr. Julias: If it please the Court T would like
page 56 } to move at this time to set the verdict aside on
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the grounds that the Court erred in not declaring
a mistrial when it was requested by counsel for the accused
when the Court took the case from counsel and admonished
the jury upon—on its own when no formal objection had been
lodged as to improper arguments. It was felt at that time and
is felt now that it 1s bound to have had some influence on the
jury’s minds and it’s bound to have created a prejudice that
the Court could not remove no matter how hard it would
have tried and I feel that it was serious error and certainly
would constitute a mistrial and we respectfully move that the
Court set the verdict aside on that ground.

Mr. DePoy: I don’t know what I ecan say Your Honor. I
recognized that it was improper argument at the time it was
being made and I started to arise from my chair, however 1
felt that to object would be to actually add significance to the
improper argument in that it would appear that the boy did
have a good record and T was simply attempting to cover it
up and I feel that the Court, in the administration of justice
has every right to do exactly what Your Honor did, there-
fore I do not feel that there is any ground whatsoever to set
the verdict aside. It's one of those situations where you're
damned if you do and vou’re damned if you don’t. T just sim-
ply felt that I couldn’t object, even though it was highly im-

proper argument.

page 57 Court: The Court is satisfied with the expres-

sion made and the Court’s ruling when the objec-
tion was initially taken for the motion of a declaration of a
mistrial, by reason of my remarks to the jury. I gave it con-
sideration, as a matter of faet, T did observe a movement
made by the prosecutor at the time the defense argument was
made from which I anticipated an objection and then I could
see it was abandoned for one reason or another and then the
Court felt that it was still likely to produce some erroneous
impression which would result in a miscarriage of justice
and some unfairness in the trial of the ecase. But I felt that
it was well within the provinee of judicial discretion to make
the comment that I made, and I think that the trial judge is
charged with being more or less a guardian over the proprie-
ties all the way through the trial of the case, particularly a
eriminal case, and I see no prejudice to the aceused as a re-
sult of it. The motion to set aside the verdict is overruled and
denied.

Mr. Julias: Your Honor, I might say—even though I didn’t
mention it, I didn’t mean to waive any other objections that
have heretofore been lodged by the Defendant and in addition
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to those grounds for a mistrial the motion to set aside the
verdict would also be further supported by the refusal to
offer the instruction on mitigating circumstances

* * # * *

page 58 }

#* * * * ¥

Court: I adhere to the Court’s ruling now. 1 might say
that there is a fine distinction between the word mitigation
and the word aggravation. Mitigation contemplates some
slight excuse for the wrong that was done whereas this case
was devoid of any justification under any circumstances or
even any imaginable justification or provocation that could
be termed as a mitigating cirenmstanee. It may be that it
could be referred to as a case of lesser gravity than where a
robber had conked a vietim over the head with the butt of a
gun or, even worse than that, filled his chest with buckshot.
Of course those are degrees of gravity and the point was
made here that this was a case of less gravity than it could
have been and—but it certainly wasn't a case that carried
any mitigating circumstance and that’s the reason the in-
struction was refused and the Court further adheres to that
view that there was no error on the denial of the instruction
and the Court is now ready to pass sentence on the jury’s
verdict.

A Copy—Teste:
Howard G. Turner, Clerk.
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