NOTICE TO COUNSEL
This case probably will be called at the session of court
to be held
FEB r~Aq
1961
you will be advised fater more aefinitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

IN THE

-~t: ~upreme

Court of Appeals of Virginia
AT RICHMOND.

Record No. 6379

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Friday the 4th day of March, 1966.
NORFOLK AND WESTERN RAILWAY COMPANY,
Plaintiff in error,
against
JOSEPH B. JOHNSON,

Defendant in error.

From the Circuit Court of the City of Norfolk
Clyde H. Jacob, Judge

Upon the petition of Norfolk and Western Railway Company, a corporation, a writ of error is awarded it to a judgment rendered by the Circuit Court of the City of Norfolk
on the 6th day of August, 1965, in a certain motion for judgment then therein depending, wherein Joseph B. Johnson
was plaintiff and the petitioner was defendant; upon the
petitioner, or some one for it, entering into bond with sufficient security before the clerk of the said circuit court in
the penalty of three hundred dollars, with condition as the
law directs.
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VIRGINIA:
Before Lawrence W. !'Anson, Justice of the Supreme
Court of Appeals of Virginia, on Friday, the 18th day of
March, 1966, in vacation of said Court.
NORFOLK AND WESTERN RAILWAY COMPANY,
Plaintiff in error,
against
JOSEPH B. JOHNSON,

Defendant in error.

Upon a writ of error to a judgment rendered by the Circuit
Court of ·the City of Norfolk on the 6th day of August, 1965.
This day came again the plaintiff in error, by counsel, and
moved the undersigned Justice of the Supreme Court of
Appeals of Virginia to grant a sup'ersedeas in this case.
And it appearing that a writ of error was awarded by the
court on March 4, 1966, it is now ordered that a supersedeas
be awarded.
·
And it further appearing from the certificate of the clerk
of the Circuit Court of the City of Norfolk that a suspending
and supersedeas bond in the penalty of $70,000, was given on
August 12, 1965, in accordance with the provisions of Code,
§§ 8-465 and 8-477, no additional bond is required.

/sf LAWRENCE W. !'ANSON
Justice of the Supreme
Court of Appeals of Virginia
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Filed Sept-28-1965
T.A.W. GRAY, D. C.
NOTICE OF APPEAL
Defendant, Norfolk and Western Railway Company, hereby gives notice of its intention to apply to the Supreme Court

~·
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of Appeals of Virginia for a writ of error and supersedeas
to the judgment heretofore entered by the Court in favor of
the plaintiff in this action.
r
ASSIGNMENTS OF ERROR
Defendant, Norfolk and Western Railway Company, assigns
as error to the judgment heretofore entered by this Court
in favor of the plaintiff the following:
1. The Court erred in overruling defendant's motion to
strike the plaintiff's evidence at the conclusion of the plaintiff's evidence.
2. The Court erred in overruling defendant's motion to
strike the plaintiff's evidence at the conclusion of all the
evidence.
3. The Court erred in sustaining plaintiff's
page 2 ] motion to strike defendant's evidence at the conclusion of all the evidence, and in ruling that the
defendant was liable as a matter of law and submitting the
case to the jury on the question of damages only.
4. The Court erred in overruling defendant's motion to set
aside the verdict and enter judgment for the defendant notwithstanding the verdict.
5. The Court erred in overruling defendant's alternative
motion to set aside the verdict and grant a new trial.
6. The Court erred in admitting evidence beyond the scope ·
of the pleadings, which was offered for the purpose of proving operation and control by defendant, Norfolk and Western
Railway Company, over the equipment in question.
7. The Court erred in admitting into evidence Plaintiff's
Exhibit No. 1, a letter from B. F. Parrott Company, Inc. to
Norfolk and Western Railway Company.
8. The Court erred in admitting the testimony of the plaintiff's witness, Keeling, in respect to the purpose and design
of the steam hose in question.
9. The Court erred in admitting into evidence Plaintiff's
Exhibits Nos. 6 and 7, photographs purporting to disclose the
condition of plaintiff's injuries at a certain time.
10. The Court erred in admitting into evidence Plaintiff's
Exhibits Nos. 8, 9, and Sa, 8b, Sc, Sd, Be, Sf, and 8g, consisting
of the writings of various nurses.
11. The Court erred in admitting into evidence the testi-
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mony of plaintiff's employer in regard to plaintiff's physical
and mental condition subsequent to the injury,
page 3 ] unsupported by medical testimony.
12. The Court erred in refusing to admit the
testimony of the witness E. T. Gresham, Jr. pertinent to the
operation. and control of the equipment in question.
13. The Court erred in entering final judgment on the
verdict in favor of the plaintiff.
NORFOLK AND WESTERN
RAILWAY COMPANY
By THOMAS R. McNAMARA
Of Counsel
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page 4 ]

MOTION FOR JUDGMENT
The plaintiff, Joseph B. Johnson, moves the Circuit Court
of the City of Norfolk, Virginia, for a judgment and award
of execution against the defendant, Norfolk & Western Railway Company, a corporation, in the sum of Two Hundred
·Fifty Thousand ($250,000.00) Dollar!!J, damages, and the
costs of this proceeding, for this, to-wit:
FIRST :-That plaintiff herein, Joseph B. Johnson, at all
times here involved was employed as a trained, skilled insulation mechanic and was in the employment of Norport
Supply Company, Incorporated, a corporation.
SECOND :-The defendant, Norfolk: & Western Railway
Company is a corporation incorporated under the laws of
the State of Virginia and does business in Norfolk, Virginia,
and the accident which is the subject of this suit occurred
in Norfolk, Virginia. ·
page 5 J
THIRD:-.That some time prior to January
1, 1963, duly authorized officials or employees of
the Norfolk: & West~rn Railway Company, a corporation,__
decided that the · said corporation wished to ab~ndon the
Norfolk & Western Railway te~minal and passenger station

i, __ _
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located at the foot of Main Street•in Norfolk, Virginia, on
or before January 1, 1963, so as to gain certain economic
advantages from a tax or other business standpoint, and on
or shortly before January 1, 1963, said Norfolk and Western
Railway Company, a corporation, did transfer its passenger
activities from the said Main Street Terminal to a new passenger station then under construction at the foot of Redgate
Avenue, in Norfolk, Virginia, and since the work on said
new passenger station· was not sufficiently completed for
the defendant, Norfolk & Western Railway Company, to heat
its passenger cars, it arranged to heat its passenger cars
through the agency of E. T. Gresham Company, Incorporated,
from whom it rented a portable steam generator with attendant and hose, and the said defendant railroad would
direct when the said generator was to be operated and .when
it was to be cut off consistent with the needs of the said defendant to furnish steam heat to its passenger cars.
FOURTH:-The defendant, Norfolk & Western Railway.
Company had the duty to maintain a reasonably safe condition for the furnishing of steam to its passenger cars and
to protect persons who had reason to be close to the steam
generator and its hose from any risk involved
page 6 ] in the negligent maintenance or operation of the
.
said generator and hose in furnishing steam to
its passenger cars.
FIFTH :-As result of the negligence of the defendant in
failing to exercise its aforesaid duty, a catastrophic break
occurred in the hose furnishing steam to its passenger cars
and the plaintiff, Joseph. B. Johnson, was caused to be
scalded and to suffer near fatal injuries.
SIXTH :-As a result of the negligence of the defendant,
as aforesaid, and the injuries to the plaintiff resulting therefrom, the plaintiff has been and will in the future be caused
to suffer severe and excruciating physical pain and mental
anguish; he has been and he will in the future be caused to
expend large sums of money in. an effort to effect a cure; he
has been and will in the future be caused to suffer substantial
loss of earnings and diminution of his earning capacity; and
the plaintiff has and will in the future suffer severe and permanent injuries.
WHEREFORE, plaintiff demands judgment in the sum of
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Two Hundred Fifty Thousand Dollars ($250,000.00), together
with interest and costs, by reasonof the foregoing, demand
for which is hereby made.
JOSEPH B~ JOHNSON
. By: HARRY E. HOWELL, JR.
Of Counsel
Filed in the Clerk's Office the 27th day of April, 1964
Teste:
W. R. HANCKEL, Clerk
AL D. ROl.IULUS, D. C.

page 13 ]
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Filed 1-19-65
D. WARD, D. C.
GROUNDS OF DEFENSE
Defendant, Norfolk and Western Railway Company, denies
that it is indebted to the plaintiff in any sum of money whatsoever, and as and for its Grounds of Defense to the Motion
for Judgment hereinbefore filed against it says:
1. That it does not know whether the facts alleged in paragraph FIRST of the Motion for Judgment exist.
2. That it admits the allegations of paragraph SECOND
of the Motion for Judgment.
3. That it admits that on or before January 1, 1963 said
defendant, Norfolk and Western Railway Company, did transfer the operation of its passenger terminal from Main Street
in the City of Norfolk, Virginia to the foot of Redgate Avenue
in the City of Norfolk, Virginia, where a new terminal building was still in the course of construction, but it denies each
_and every additional material allegation in paragraph THIRD
of the Motion for Judgment.
4. That it denies the allegations set forth in paragraph
FOURTH of the Motion for Judgment.
5. That it denies that it was guilty of any neglipage 14 ]
gence which proximately caused or contributed to
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the occurrence alleged in paragraph FIFTH of the Motion
for Judgment.
6. That it denies that it was guilty of any negligence which
proximately caused or contributed to the alleged injuries
of the plaintiff, and that it does not know whether the plaintiff sustained the injuries and losses alleged and accordingly
denies the same and calls for strict proof thereof.
NORFOLK AND WESTERN RAILWAY COMPANY
By THOMAS R. McNAMARA
Of Counsel

*

*

*

*

*

.page 41 ]
INSTRUCTION P-1
The Court instructs the jury that the defendant is negligent as a matter of law and, therefore, the only question for
you to determine is. what injuries, if any, plaintiff suffered
as the result of the defendant's negligence, and, in assessing
the damages to which he is entitled you may take into consideration any of the following which you believe from the
evidence to have resulted from the accident:
1. Any bodily injuries sustained and the extent and duration thereof, and their effect, if any, on the plaintiff's ability
to carry out his normal activities;
2. Any effect of any such injuries upon his health, according to its degree and probable duration;
3. Any physical pain and mental anguish suffered by him
in the past, and any which ·may be reasonably expected to be
·
suffered by him in the future;
4. Any doctor's, hospital, nursing and medicine expenses
that have been incurred up to the present time;
5. Any disfigurement or deformity resulting to him and
any humiliation or embarrassment associated therewith;
6. Any loss of earnings in the past by reason of being unable
to work at his calling;
7. Any lessening of earning capacity he may reasonably
be ~xpected to sustain in the future by reason of any injury
sustained ;
·
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page 42 ] and from these as proven by the evidence your
verdict should be for such sum as will fully and
fairly compensate the plaintiff for the damages sustained by
him as a result of the accident, not to exceed the sum sued
for in the Motion For Judgment. ·
ENTER
C. H. J.

*
page 45A ]

*

*

*

*

''EXHIBIT''

Refused CHJ 8-6-65
VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF NORFOLK.
JOSEPH B. JOHNSON,

Plaintiff,

vs.

E. T. GRESHAM COMPANY,
INCORPORATED, A CORPORATION,
1038 WEST 26th STREET,
NORFOLK, VIRGINIA, and
WILSON P. TATEM,
C/0 E. T. GRESHAM COMPANY
INCORPORATED,
1038 .WEST 26th STREET,
NORFOLK, VIRGINIA,

Defendants.

AT LAW NO. 7017-W
MOTION FOR JUDGMENT
The plaintiff, Joseph B. Johnson, moves the Circuit Court
of the City. of Norfolk, Virginia, for a judgment and award
of execution against the defendants, E. T. Gresham Company, Incorporated, a corporation; and Wilson P. Tatem, in
the sum of Two Hundred Fifty Thousand ($250,000.00) Dollars, damages, and the costs of this proceeding, for this, towit:
·
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FIRST:- The plaintiff herein, Joseph B. Johnson, at
all times here involved was employed as a trained, skilled
insulation mechanic and was in the employment of N orport
Supply Company, Incorporated, ·a corporation. ·
SECOND :- That some time prior to January 1, 1963, duly
authorized officials or employees of the Norfolk and Western
Railway Company, a corporation, decided that the said corporation wished to abandon the Norfolk and We§Jtern Railway
terminal and passenger station located at the
page 45B ] foot of Main Street in Norfolk, Virginia, on or
before January 1, 1963, so as to gain certain
economic advantages from a tax or other business stoodtproing,
and on or shortly before January 1, 1963, said Norfolk and
\V estern Railway Company, a corporation, did transfer its
passenger activities from the said Main Street Terminal to a
new passenger station then under construction at the foot of
Redgate Avenue, in Norfolk, Virginia, and since the work on
said new passenger station was not sufficiently completed to
furnish steam heat to the railroad cars that would be originating and stopping at the new passenger station at the foot
of Redgate Avenue, the Norfolk and Western Railway Company, acting by and through other entities rented from E. T.
Gresham Company, Incorporated, the defendant herein, a
portable steam generator, with attendant and hose, and thereby acquired through the fa0ilities of said E. T. Gresham Company, Incorporated, steam to heat the aforesaid railroad cars.
THIRD:- The defendant, E. T. Gresham Company, Incorporated, is a corporation having a principal place of business
in Norfolk, Virginia, and the accident which is the subject
of this suit occurred in Norfolk, Virginia.
FOURTH:- The defendant, Wilson P. Tatem, at all times
here involved was employed by E. T. Gresham Company,
Incorporated, to operate and maintain the aforesaid portable
steam gener.ator, its hose and other appurtenant equipment,
which were being used at the time of the accident which is
the subject of this suit to furnish steam to railroad cars owned
and operated by the Norfolk and Western Railway Company,
a corporation.
·
page 450 ]
FIFTH :- On or about January 3, 1963, the
.
plaintiff, Joseph B. Johnson, while in the employment of Norport Construction Company, IncorpQrated,
and carrying out his trade, was applying insulation to a new
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boiler located in the boiler room of the aforesaid new passenger station of the Norfolk and Western Railway Company,
the construction of which was not at that time complete.
While the plaintiff was so performing his duties as an insulator, a steam hose running from the aforesaid steam generator, which was located outside the building and designed to
furnish steam heat to the cars of the Norfolk and Western
Railway Company, exploded due to the negligence of the defendant, E. T. Gresham Company, Incorporated, its servants,
agents and employees, and the negligence of the defendant,
Wilson P. Tatem, causing the plaintiff to suffer near fatal
burns, .among other serious and permanent injuries.
SIXTH:- That th~ aforesaid portable steam generator,
its hose and appurtenant equipment was at all times here involved in the control of the defendants and the accident which
is the subject of this suit was such as would not ordinarily
occur if reasonable care in the maintenance, control .and operation of said portable steam generator, its hose and appurtenant equipment was used by the defendants.
SEVENTH:- That the defendant, E. T. Gresham Company, Incorporated, owned, operated and controlled and
maintained the aforesaid portable steam generator and its
appurtenances, including the aforesaid hose which burst, causing the plaintiff to suffer the injuries which are the subject
of this suit, and in addition thereto the ·said
page 45D ) defendant employed the defend.ant, Wilson P.
Tatem, whose responsibility it was to operate
and control the aforesaid steam generator, its hose and other
appurtenant equipment. The maintenance, operation and care
of the steam generator, such as the one employed by the
defendant, E. T. Gresham Company, Incorporated, in the instant case, requires that the operator of said generator receive special instruction in the care, maintenance and selection of the hose that will convey live steam at extreme temperatures, and the defendant, E. T. Gresham Company, Incorporated, failed to properly and adequately instruct the
defendant, Wilson P. Tatem, in these respects and the defendant, Wilson P. Tatem, negligently failed to adequately maintain, operate and control the said steam ·generator and to
adequately control and maintain and select proper hoses for
the conveyance of steam from the said gener,ator to the aforesaid railroad cars of the Norfolk and Western Railway Company, all of which negligence proximately contributed to the
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accident which caused the plaintiff's injuries as aforesaid.
EIGHTH:- At all times mentioned herein the plaintiff,
Joseph B. Johnson, and his employer, were engaged in the
original construction of .a new building and the services being
performed by the defendant, E. T. Gresham Company, Incorporated, and its employee, the defendant, Wilson P. Tatem
were alien to the construction of the aforesaid new pas~enger
station of the Norfolk and Western Railway Company, and the
defendant, E. T. Gresham Company, Incorporated, and the
defendant, Wilson P. Tatem, were strangers to the employment and work being performed by the plaintiff.
page 45E ]
NINTH:- By reason of the negligence of the
defendant, E. T. Gresham Company, Incorporated, its serv.ants, agents and employees, and the negligence
of the defendant, Wilson P. Tatem, as aforesaid, and the injuries to the plaintiff resulting therefrom, the plaintiff has
been and will in the future be caused to suffer severe and
excruciating physical pain and mental anguish; he has been
and he i.vill in the future be caused to expend large sums of
money in an effort to effect a cure ; he has been and will in
the future be caused to suffer substantial loss of earnings
and diminution of his earning capacity; and the plaintiff
has and will in the future suffer severe and permanent injuries.
WHEREFORE, plaintiff demands judgment in the sum of
Two Hundred Fifty Thousand Dollars ($250,000.00), together
with interest and costs, by' reason of the foregoing, demand
for which is hereby made.
JOSEPH B. JOHNSON
By: HARRY E. HOWELL
Of Counsel
Filed in the Clerk's Office. the lOth day of April, 1963
Teste:
W. R. HANCKEL, Clerk
VIRGINIA MANNING, D. C.
A Copy Teste: W. R. HANCKEL, Clerk
By: T. A. W. GRAY, D. C.
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page 46 ]

*

*

*

*

*

ORDER
This day came the parties, by counsel, upon the plaintiff's
motion to set aside as inadequate the verdict of the jury
rendered herein on the 9th day of April, 1965 and to grant
him a new trial, and ~pon the defendant's motion to set aside
said verdict anq, to enter final judgment ·for the defendant
or, in the alternative, to gr,ant a new trial.
And the plaintiff, by counsel, having expressly withdrawn
and waived his aforesaid motion, and argument upon defendant's aforesaid motion having been heard, defendant's
motion is overruled.
Therefore, it is considered by the Court_ that the plaintiff
recover of the defendant the sum of Sixty Thousand Dollars
($60,000.00), with interest at the rate of six per cent (6%)
per
thereon from the 9th day of April, 1965 until paid,
and his costs by him in his behalf expended. To which entry
of judgment of the Court the defendant, by counsel, duly
excepted.
page 47 }
And the defendant, by counsel, having indicated
its intention to petition the Supreme Court of
Appeals of Virginia for tS. writ of error and supersedeas from
the judgment herein entered against it, this day moved the
Court to suspend execution of said judgment.
It is accordingly ORDERED that execution of such judgment be, and it hereby is, suspended for a period of ninety
· (90) days from the entry of said judgment, and thereafter
until such petition, if filed within the. prescribed time, is acted
upon by the Supreme Court of App~s of Virginia, provided
that within ten (10) days the defendant, or someone for it,
shall file or give bond, with surety approved by the Clerk of
this Court, containing the provisions and conditions of Sections 8-465 or 8-477 of the Code of Virginia, and in the penal
sum of Seventy Thousand Dollars ($70,000.00).

.annum

·Enter this Order:
C. H. J. Judge
8-6-65
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*
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Vance Eugene Russell
Dep.
page 3 ]

*

*

*

*

*

V.ANCE EUGENE RUSSELL,
called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined and testified as follows :

DIRECT EXAMINATION
By Mr. Howell:
Q. Mr. Russel~ for the record, would you state your full
name, sirT
A. Vance Eugene Russell.
Q. And Mr. Russell, what is your age?
A. Sixty-two - I will soon be sixty-two.
Dep.
Q. By whom are you employed Y
page 4 }
A. Norfolk and Western Railway.
Q. How many years experience have you had
with the Norfolk and WesternT
A. Forty years.
Q·~ And the year of 1962 and through the month of January,
1963, w~at was your job with the Norfolk and Western!
A. Gang leader.
Q. How long have you held the position of gang leader Y
A. Approximately four years.
Q. Would you tell us in a summary fashion the jobs that
you have held with the railroad from the time you first went
there up until the time you were made gang leader?
A. I started as a laborer and from a laborer to a helper,
and from a helper to a mechanic, and from a mechanic to
gang leader.
Q. And what was the general nature of your duti.es as
gang leader f
A. Supervisor over passengers and freight.
Q. Would you give us a little more detail as to what type
of work you had to supervise with the passenger train down
on ~edgate Avenue from December 26, 1962, through the
first part of January, 1963!
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Vance Eugene Russell
A. Repairing them and running them.
Q. Did you have anything to do with the heating of the passenger cars while they were on the
track before they left here Y
A. Yes, sir.
Q. Tell us what your duties were with respect to that Y
A. My duties was to see that steam was on the c.ars, see
that all the valves were working properly.
Q·. How many years experience have you had working
around steamY
A. About twenty-four years.
Q. Do you remember the date that the first passenger
moved west- that is, out of Norfolk from the new Redgate
Avenue station Y
A. The first one Y
Q. Yes.
A. December 26, 1962.
Q. What time did you come to work on December 26?
A. Five p.m. in the afternoon.
Q. And you would work until what time Y
A. Two in the morning.
Q. And were you on that shift through January of 1963 Y
A. Yes, sir.
Q. When you were down at the Main Street
Dep.
station what method was used by the railroad to
page 6 )
heat the passenger cars prior to their departure Y
Dep.
page 5 )

Mr. McNamara: I object to that question.
By Mr. Howell:
Q. Subject to the objection, what was the system used by
the railro&d Y
A .. We had a stationary boiler.
Q. Have you had .any experience in the use of steam hoses Y
A. Yes, sir.
Q. How many years experience 7
A. About twenty-four years.
Q. Now, returning, Mr. Russell, to December 26th when
the first passenger cars commenced moving out of the new
Redgate Avenue station, when you went there at 5 :00 p.m.,
did you ascertain how the passenger cars would be heated T
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Vance Eugene Russell
A. No, sir, I did not. I saw for myself.
Q. SirY
A. I saw what was there myself.
Q. What did you see there!
N. I saw that a hose was at the standby to put the heat
on the cars. It was a rubber hose.
Q. When you saw it was a rubber hose what did you do?
A. I just told Mr. Bradley I would replace
Dep.
it.
page 7 )
Q. Who else was there, was there another
employee there Y
A. D. D. Smith.
Mr. McNamara: I object to that as being irrelevant and
move to strike the last questions in reference to some rubber
hose out on the tracks on December 26th. I object to any
statements by Mr. Russell made in reference to that.
By Mr. Howell:
Q. As gang leader what was your responsibility with respect
to steam hoses?
A. With respect to steam hoses - see that they got the
proper steam on the cars.
Q. What was your duty with respect to the type of hose
being used?
A. My respect to the type of hose Y
Q. Yes.

A. I don't follow you on that.
Q. l mean, did you have any responsibility to determine
what type of hose would be used to get the steam in the cars f
A. Yes, sir.
Q. What was your responsibility in that regard?
Dep.
A. To see that the proper hose was there.
page 8 )
Q. Why did you not want to use the black
rubber hose that was there?
A. Because the metallic hose w.as easier to handle.
Q. Were there any safety features related between the two?
A. Some.
Q. Explain those, the difference.
A. The only thing, the difference in the metallic hose, it is
more flexible. The one I put on had armor on it.
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Vance Eugene Ru$sell
Q. Have you seen a cross section of the armor type hose
that you requested to be put on Y
A. Yes, sir.
Q. Explain the construction of the type of hose that you
requested.
A. It is just a woven hose with a metallic band around it.
Q. When you say woven A. Wire woven.
Q. Did you know the purpose of the wire weaving Y
A. To protect the hose.
Q. Whatt
A. From expanding.
Q. I show you a cross section of a steam hose and ask you
if that is a fair demonstration of the type of mesh construction!
Dep.
page 9 )
Mr. McNamara: I object to this pamphlet which
Mr. Howell is asking the witness to testify in
respect to.
The Witness: I wouldn't know.

By Mr. Howell:
. Q. You say you wouldn't know-

A. No.
Q. Have you seen the cross section sufficiently · to say
whether or not it is substantially the same as the one you
were usingY
A. As a matter of fact, I don't have enough to do with
them hose, to repair them or building them to be exact on
~~
.
Q. Where did you get -when you changed hoses where
did you get the armor hose Y
A. Out of the storehouse on the platform.
Q. And the platform is located where with respect to theA. That is down in the miscellaneous shop.
Q. All right, sir, now you said when you arrived there
on December 26th, you yourself saw where the steam is going
to come from Y
A. That is right.
Q.. Did you observe it at that time, Mr. Russell YDep.
A. Well, all I observed, that the hose that was
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Vance Eugene Russell
page 10 ]

on the ground and then I went through my train.
Q. All right, did you make an examination to
see where the steam was going to be generated or created T
A. No, sir.
Q. Did you ever go out to the parking lot in front of the
passenger station during these times you were there T
A. I was all over the parking lot.
Q. What did you see out there on the parking lot, if anything, with respect to the steam for your carsY
A. There wasn't no steam out on the parking lot.
Q. Did you see any type of machinery for making steam T
A. No, sir.
Mr. Mc~amar.a: I object to the leading.
By Mr. Howell:
Q. You did notY
A. No, sir.
Q. What did you notice at that time with respect to the
permanent steam boiler, as to whether it was working or
notY
·
Mr. McNamara: I object.
The Witness: I ·don't know, the permanent
steam boiler, I understoodDep.
Mr. McNamara: I object to what he underpage 11 ]
stood. You are asking him to state what he thought
when he has already said he doesn't know.
Mr. Howell: He didn't finish his answer.
By Mr. Howell:
Q. I want to show you a photograph which I will refer to
as Plaintiff's Exhibit 1, for identi:.fieation, and ask you if
you can recognize the area in question Y
Mr. MeNamara: May I see it Y
- Mr. Howell: Yes, sir.
(Whereupon the foregoing photograph was marked for
identification as Plaintiff's Exhibit 1.)
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Vance Eugene Russell
The Witness: Yes, I can recognize it as now, but I couldn't
recognize it when we first moved down there.
By Mr. Howell:
Q. What does that picture showY .
A. It shows the boiler house where we have our permanent
boiler.
Q. And that is the Norfolk and Western Y
A. Yes, sir.
Q. When you were there on December 26thDep.
page 12 ]

Mr. MeNamara: I object to any testimony in
reference to this picture, where the witness says
it reveals the situation now but not as of the
time we are inter.ested in.

By Mr. Howell:
Q. What is the difference between what is shown in the
picture and what you saw on December 26th Y
A. These, all the obstructions around there and scaffoldIng.
Q. But the building was up T
A. The building was there.
Q. But the building was just as shown in this picture?
A. Yes, sir, that is right.
Q. Except there was scaffolding around T
A. Yes, sir.
Q. On the 26th there was scaffolding around Y
A. That is right.
Q. Looking at Plaintiff's Exhibit 1, did you see anything.
in that parking lot in front of that overhead door?
A. I never paid any attention to it.
Q. You never paid any attention to it Y
A. No, sir.
Q. And you didn't see anything on the 27th,
28th,
29th or 30th Y
Dep.
A. No, sir, I didn't.
page 13 ]
Q. All right, did you have any information as
to where the steam was coming from that you were putting
in the passenger cars f
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A. All I know I was told that they had some kind of outfit
around there.
Mr. MeNamara: I object to that. I object to any statement
from Mr. Russell as to what he was told by somebody else.
Objection Sustained
By Mr. Howell:
Q. W~as it a Norfolk and Western man that told you 7
Mr. McNamara: Object.
The Witness: No, sir, I don'~ know.
Objection Sustained
By Mr. Howell:
Q. Yon did not know who told you Y
A. I don't know where he worked from.
Objection Sustained

Q. Did you look as to who was furnishing you this steamY
A. No, sir.
Mr. McNamara: I object to the leading and object to yon
cross-examining your own witness.
Obj.ection Overuled
Dep.
By Mr. Howell:
Q. All right, sir, I want to show yQu ,a photopage 14 ]
graph which I refer to as Plaintiff's Exhibit 2,
and ask you to tell me what that reflects Y
Mr. MeNamara: May I see that picture, please Y
The Witness: That shows the type of hose and valve we
use as of today, we have used always.
By Mr. Howell:
Q. Now, is that the hose that you requested on December
26th?
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A. Yes, sir, that is the hose I put on there.
Mr. Howell: I ask that that be marked, and we offer it in
evidence as Plaintiff's Exhibit 2.
Plaintiff's Exhibit 1 has been marked for identification
and Plaintiff's Exhibit 2 has been offered in evidence.
(Whereupon the foregoing photograph was marked in evidence as Plaintiff's Exhibit 2.)
Mr. McNamara: I object to Plaintiff's Exhibit Number 2
on the grounds that it is irrelevant to any issue in this case.
That is not a picture of anything that had anything to do
with this accident.
Objection Overuled
Dep.
page 15 )

By Mr. Howell:
Q. Now I want to show you a pictu1·e that I
refer to as Plaintiff's Exhibit-

Mr. MeNamara: Let me see it.
By Mr. Howell:
Q. I show you Plaintiff's Exhibit Number 3 and ask you
if you can identify that, the building!
A. Oh, yes, I can identify all them buildings.
Q. What building is thatY
A. The passenger station on the left.
Q. Was that there on December 26th and January 3rd T
A. Yes, sir.
·Q. And I ask you if you can identify that hose there T
A. That is our steam hose and valve.
Q. Is that the same one shown in the Plaintiff's Exhibit 2T
A. That is right.
Q. And which track did the passenger carsA. Which track are you talking about, the one the cars are
ont
Q. Where the passenger cars are spotted.
A. The passenger cars are spotted on track one where
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Dep.
page 16 )

the hose is.
Q. Would you punch a hole through that picture where the passenger cars would be spotted?
A. (Witness indicating.)

Mr. McNamara: !object to that as irrelevant.
Mr. Howell: I will put on here "Track identified by witness,'' where he punched the hole.
I offer that as Plaintiff's Exhibit 3.
Mr. McNamara: Subject to the defendant's objection heretofore stated.
(Whereupon the foregoing photograph was marked as
Plaintiff's Exhibit 3.)
By Mr. Howell:
Q. Now, Mr. Russell, who was Mr.-BradleyY
A. The roundhouse foreman.
Q. And what was his status with respect to you Y
A. His job is to see that the engines are in proper shape
and he had the pipefitters under his control then.
Q. The pipefitters Y
A. Under his control at the time.
Q. What position did D. D. Smith, you mentioned being
there!
A. Car repair.
Q. Now you have had some twenty years experience, you
have said, in handling steamY
Mr. McNamara: I object to your statement.
Dep.
page 17 ) By Mr. Howell:
Q. How many years experience have you had
working around steamY
A. Twenty-four years.
Q. What, if anything, have you learned about steam and
handling steam during that period of time!
A. I have had most everything to do with steam.
Mr. McNamara: I object to that where the witness has
said he had nothing to do with the steam generator as an
issue in this case.
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By Mr. Howell:
Q. Subject to objection, what did you learn during that
period of time about handling steamY
A. Well, I wouldn't know how to ~answer that question,
because I had all kinds of experience, the track and steam
and valves.
Q. Did you learn what steam will do to you if it gets loose?
A. Yes, sir.
Q. What will it do to a peTson Y
A. Just like hot water, it will take the meat off.
Q. In yiew of that, as a gang foreman, what precautions
did you train your men with respect to handling
Dep.
steamY
page 18 ]
A. I just tell the men if they don't know what
they are doing they better find me, that is all.
Q. Speaking of this mesh hose that you requested on
December 26th, what if anything, will that type of construction do with respect .to hose breaks Y
A. This hose, the metallic hose we are talking about!
Q. Yes, sir.
A. What will it do if it breaks Y
Q. What does its type of construction - what is the relation of the construction to blowouts Y
A. No relation thereMr. McNamara: I object to that. You are talking about a
stretch of hose that has nothing to do with this accident.
Objection waived
By Mr. Howell:
Q. I want to know about this metallic hose.
A. No way of blowing out at all.
Q. Did you have various lengths of it Y
A. Yes; 'sir.
Q. How long did you all have mesh hose Y
A. The one we had up there or which one Y
Q. In your storehouse?
A. Anywhere from six to ten feet.
Dep.
Mr. McNamara: My objection of course in
page 19 ]
respect to these hoses which have nothing to do
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with this accident runs throughout this testimony.
By 1\{r. Howell:
Q. All right, sir, now - during your working hours as
gang leader for the period, December 26th through January
3rd, did you see the generator operator from time to time Y
A. No, sir. .
Mr. Howell: I claim surprise at this point and exercise the
right of cross-examination.
Mr. MeNamara: I object to that. Go on ahead but I object
to any leading questions.
Objection Sustained
By Mr. Howell:
Q. When Mr. MeNamara and I came in here before this
deposition you mentioned that a man would be on the platformY
A. He would come over to the platform.
Q. Tell us what if anything took place between you and
the generator operator T
A. Yes, I come back when I went through my train. He
said, ''How is your steamY''
Dep.
page 20 )

Mr. McNamara: I object to any conversation
or context between Mr. Russell ,and another man
on the job and unidentified at the moment.

Objection Sustained
By 1\!Ir. Howell :
Q. Now, what did you experience with heating your cars
during this period, December 26, 1962, through January 3,
1963!
A. The only experience I had, I had when I came through
my cars. It was not warm as they was supposed to be and
I would meet him on the platform and he would ask me how
my steam was. And I says, ''My cars are not heating.''
Mr. McNamara: I object. I object to the statements made
by Mr. Russell to this operator or by the operator to Mr.
Russell or any testimony to what transpired between these
·two men.
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By Mr. Howell:
Q. What operator are you referring to f
A. Some boy there around 8 :00 o'clock at night.
Q. What was he operating?
A. I don't know he was.
Q. You call him an opeTator, that is your word. What was
he operating?
A. He was operating some kind of heating system.
Q. What was the purpose of that heating system Y
A. To give steam to the cars.
Q. And what was your duties with respect to
Dep.
page 21 ] your cars!
A. To see they were warm, heat them.
Objection Sustained
Q. When they weren't warm what would you do during
this period of time Y
·
A. Like I say, when I come up on the platform he was
there looking for me and I would tell him they weTe not
heated.

Mr. McNamara:

S~e

objection.

By Mr. Howell:
Q. When you say the platform, what platform are you
speaking off
A. Where the passengers go to the train.
Q. T~e platform shown in Exhibit 3!
A. That is right, that would be the platform here.
Q. Take your pen and just draw a line, just a line showing
where the platfoTm is.
A. (Witness indicating.)
· Q. All right, you put a blue line on the picture. Have you
ever seen this man before Y
A. Not until I went to Lambert's Point.
Q. When you went to Lambert's Point did you see. him
regularly after that!
A. I would see him once or twice a night.
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Q. And do you know who had sent him down
there!
Dep.
A. No, sir.
page 22 )
Q. And do you know .what this - do you know
what this man was doing down there on the railro.ad property!
A. Not right offhand I couldn't tell you.
Q. -But again I want to get clear for the jury and -the Court
just what took place here.
Mr. McNamara: Objection to your statement, Mr. Howell.
Ask the questions.
By Mr. Howell:
Q. When would you see this manY
A. Approximately about 8:00 o'clock at night.
Q. Where would you see him f
A. On the platform.
Q. What was he doing on the platformY
A. Standing on the platform.
Q. And what did you say to him Y
:h!r. McNamara: I object to that as irrelevant.
Mr. Howell: I understand.
By Mr. Howell:
Q. What did you say to him Y
A. He would ask me, he would say something to me about.
my cars.
Q. What would he say about your cars Y
Dep.
.page 23 }
A. If I am getting enough heat in the cars .
Q. What would you tell him Y
A. I would tell him the cars were heating all right or they
were cold.
Q. Do you know why!
Mr. McNamara: I object to the speculation. He has already
said that he doesn't know what the man was doing.
Mr. Howell: Here is a man with twenty-four years experience as a gang leader Mr. McNamara: I didn't get the opportunity either to
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move to strike the testimony in regard to a couple of questions before in regard to the conversation between the man
and Mr. Russell and I do so move.
The Witness: Off the record, I talk to everybody on that
platform.
By Mr. Howell:
Q.. But· I mean, why did you talk to this man about heating
your earsY
A. He is the one came to me.
Mr. MeNamara: Objection, his reasons. are irrelevant.
Mr. Howell: We agree that this is a continuing objection.
page 24 ]

By Mr. Howell:
Q. All right, now Mr. Russell, why did you
talk to this manY
A. He would come to me.
Q. Do you know what he was doing!
A. No, not right offhand. I couldn't tell you. I have .a lot
of people asking me questions on that platform. I don't
know what they are doing.
Q. How do you get your cars warm if they are cold and
not heating properly!
A. From ground steam.
Q. Who turned the steam into the carY
A. The car inspector, car repair.
Q. What act would he do to get the heat into the cars Y
A. In other words, he would couple the steam hose to the
cars and then turn the valve beside the platform.
Q. Now, looking at Plaintiff's Exhibit Number Three, does
that reflect the valve you have been talking ,aboutY
A. That is exactly right.
Q. Punch a hole where the valve is, if you will, and on the
other side of that hole write the word "valve," where you
have just punched.
A. (Witness indicating.)
Dep.
Q. Now, as gang leader had you familiarized
page 25 ] yourself with where the steam was coming through
that. would be activated by the turning of that
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valve by your car ope1·atorY
A. I knew the steam was coming through that valve to go
from the valve to the car.
Q. Do you know where it came from to get to the valvef
A. No, sir. You see, them pipes are under the ground. I
wouldn't know where it was coming from, the front part of
the station or the back part, I wouldn't know.
Q. Was there any permanent steam available to you at
this timeY
A. No, sir.
Q. So what type of steam were you gettingf A. We was getting regular steam, live steam, that is all
I know.
Q. But you don't know where it was coming from f
A. No, sir, I don't.
Q. When would there be a need for steamY
A. Approximately about 6 :00 o'clock.
Q. And why was that hour the hour that you needed it f
A. Because the train was brought from the yard up to the
station.
Q. Now aside from regular passenger cars was the railroad using steam at this time for any other
carsf
Dep.
page 26 }
A. Well, what yon call passenger cars now,
we have express cars and mail cars.
Q. I mean other than cars that were getting ready to go
out on a regular run to be pulled by a locomotive f Did you
have occasion to heat any other type of cars like an executive cart
A. No, sir, unless there was a business car there.
Q. Was there a business carY
A. There was one there at the time.
Q. How many days was this business car there f
A. I conldn 't tell because it was ran while I was working
-it was ran sometime during the day.
Q. How was that car heated at night?
A. It could either be heated by ground ste~ or their own
heaters on the car.
Objection Sustained
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Q. What methods of furnishing ground steam were used
by the railroad Y
A. We have a valve and a metallic hose up there on the
private car track.

Mr. McNamara: I object to that. As I understand it now
we are talking about an entirely different track, a private
car track, which is even more remote from anything to do
with this accident.
Dep.
page

By Mr. Howell:
Q. You have made a sketch, I believe. Is this
your own sketchY
A. Yes, that is mine.
Q. Would you show us the track where the private car was
- mark private car, if you will.
A. (Witness indicating.)
~7

]

Objection Sustained
Q. All right, now, Mr. Russell, did the man that you talked
to about the passenger cars, was he having anything to do
with furnishing steam to this private carT

Mr. McNamara: I object to that.
By Mr. Howell:
Q. I know, subject to the objection, answer the question.
A. Yes, it had all the steam.
Q. Let me ask you, was there any trouble experienced
in heating that private car aTound the cloekY
A. No.
Q. Did a diesel come up there on occasion to heat the
carY
A. Yes.
Q. Explain that to us.
A. The diesel oomes up there to help build up the
steam.
Q. When would it come up there! Dep.
A. When the steam got low it would come up
page 28]
there and help build the pressure up.
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Mr. McNamara: I object to this unless Mr. Russell was
active in it and has personal lmowledge of the diesel and
what they were doing.
Mr. Howell: Here is a gang foreman whth years of experienceBy Mr. Howell:
Q. You as gang foreman had personal knowledge Mr. MeNamara: Object to the leading.
The. Witness: The steam jenny was up there hooked up to
the private car.
Mr. MeNamara: What is the steam jennyf
The Witness: The steam jenny is on the diesel engine.
By Mr.· Howell:
Q. Steam jenny w.as an abbreviation for steam generator T
A. Yes.
Q. Explain to us its operation.
A. The pressure would get down.
Q. What pressure would get downY
A. The pressure on the steam would get down.
Dep.
Mr. MeNamara: I object to all of this as irpage 29 ]
relevant and move to strike that last question.
The Witness : Ninety percent of the time they was up there.
By Mr. Howell:
Q. You say nine or ninety!
A. Ninety percent of the time the engine was on the private
caT- was to get on the private car.
Q. What about the other ten percent f
A. Probably the other ten percent could have been the
pressure.
Q. What, if anything, caused the pressure to go down f
Mr. McNamara: I object to that on the grounds that Mr.
Russell, who is Mr. Howell's witness, has already stated that
he knows nothing .about the source of steam and/or its opera. tion.
Mr. Howell: He hasn't done anything of the sort. The Rail-
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. road would like to have no one· knowing anything about anything that works on the Railroad, but unfortunately you can't
run a railroad that way.
By Mr. Howell:
Q. Mr. Russell, if you will, sir, what caused
this pressure to go downY
A. I wouldn't know.
Q. You wouldn't know Y
A. I wouldn't know.
Q. Was the passenger car there at the same time as the
private cart ·
A. That is right.
Q. And was this steam coming from two sources Y
A. I wouldn't know that.
Q. All right, sir, if you will, what type of hose was used
to get the steam from the jenny on the diesel engine into the
private car?
A. Metallic hose .
Dep.
page 30 ]

.

Mr. Howell: I believe that is all the questions I have, Mr.
Russell.
By Mr. Howell:
Q. Let me ask you this. Where are you going to be next
Wednesday?
A. South Carolina, I hope.
Q. When do you plan to le.ave the State of Virginia to go
to South Carolina f
A. Monday morning.
Mr. Howell: Let me offer in evidence as PlainDep.
tiff's Exhibit Number 4, this little sketch that
page 31 ) was made by the witness and marked Plaintiff's
Exhibit 4.
(Whereupon the foregoing document was marked as Plaintiff's Exhibit Number 4.)
Mr. Howell: That is all, thank you.
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CROSS-EXAMINATION
By Mr. McN.amara:
Q. Mr. Russell, for the record, what is your home address Y
A. 5307 Kennebeck Avenue.
Q. Is that in the City of Norfolk!
A. Yes, sir.
Q. And that is where we are at this moment taking this
deposition?
A. Yes, sir, that is right.
Q. And you have been served with a subpoena to be at
trial on April 7th!
A. That is right.
Q. Now, Mr. Russell, referring to that sketch which you
~ade which has been marked Plaintiff's Exhibit- Number
4, you made this entirely yourself?
A. Yes, sir.
Dep.
Q. And you have indicated with some writing on
page 32 ) there some of what you have shown and I would
like you, for the record, to point to the various
things you have got there and the words you have on there
and state what they are.
A. This would be track one here. (Witness indicating.)
Q. Well, nowA. That would be track one.
Q. That is what you have marked track one?
A. Yes, sir. This would be the steam hose (witness indicating) and your valve, which would be beside of the platform
betwe·en track one and the platform.
Q. The platform is on the same or a different level from
the track?
A. From the steam hose or the track¥
Q. No, the platformY
A. The platform is about ten inches higher than the track.
Q. Right. Now you have a rectangle up here with the letters
s-t-ain it. What is thatf
A. Station.
Q. And then on the end of that rectangle and the directions
as indicated on your little sketch, it would be the east end
- you have a square marked boilerhouse. What is that Y
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A. That is at the end of the passenger staDep.
tion.
page 33 )
Q. Is that where - that is what you have
designated, that is the boiler house!
A. As of now, yes, sir.
Q. Now, then, your duties were, when you were at thi&
location, were to service the passenger cars that were there
on the tracks Y
A. Yes, sir.
Q. And part of that duty required you to see that they
were heated 7
A. Yes, sir.
Q. And in order to do that you hooked or had your men
hook a steam hose to the lines of the cars themselves; is that
rightY
A. That is right.
Q. That would be from what Y
A. From what is known as a standpipe and valve.
Q. And have you indicated that on this sketch f
A. Yes, sir.
Q. That is the circle that you have here marked valve!
A. Yes, sir.
- Q. All right, sir, now is that the only valve that you used
for cars standing on that track!
A. Yes, sir.
Q. Number one f
Dep.
A. That is right.
page 34)
Q. And about how far is that valve from the
boiler house Y
A. One hundred eighty feet from the door, from the valve
to the door of the boiler house.
Q. One hundred eightyY
A. Yes.
Q. Now did you have anything to do with getting the steam
from the boiler house to this valve f
A. No, sir.
Q. Your duties were only to get it from that valve to the
trainf
A. That is right.
Q. And you used a length of hose there at that location!
A. Yes, sir.
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Q. Now is that the hose which you say you observed when
you first came onto th_is job and replaced itY
Mr. Howell: He didn't observe that hose. He observed a
black rubber hose.
By Mr. McNamara:
Q. I mean the hose that runs from the valve to the car
itself is the hose that you are referring toY
Dep.
A. That is right.
page 35 )
Q. And when you :first arrived there that was
on December 26th of 1962!
A. That is right.
Q. At about 5 :00 o'clock p.m. Y
A. That is right.
Q. And you saw that there was what appeared to you to
be .a rubber hose being used for that purpose f
A. That is right.
Q. Now that rubber hose was operating at that time was it carrying steamY
A. Yes, sir.
Q. Carrying it all right Y
A. That is right.
Q. But you preferred a metal hose f
A. That is.right.
Q. Now, when those cars are not there - that is, when
there are no passenger cars standing there at the station
what happens to the hose which you are referring to f
A. It is put right beside the platform between the track
and the platform.
Q. So it stays down on the roadbed Y
A .. That is right.
Q. Between the track and the platformY
A. That is right.
Q. And there is it exposed to the weather Y
Dep.
page 36]
A. Yes, sir.
Q. And there is a possibility of at least people
stepping on it, it is right there in the open f
A. That is right.
Q. And you prefer that you have a hose that can withstand
that kind of treatment; is that correct Y
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A. That is right.
Mr. Howell: Mr. MeNamara, would you like to make. a statement for the record 1 You haven't even been cross-examining,
you have just been making statements asking him to affirm
them.
Mr. MeNamara: This is cross-examination.
By Mr. McN~amara:
Q. Now, Mr. Russell, you have never designed any kind
of hose, have you Y
A. No, sir.
Q. Where do you get the hose that you use out on those
track connections T
A. The platform, the storehouse.
Q. Do you have any duty in connection with that storehouse
or running it Y
A. No, sir.
Q. Do you have any duties in connection with
Dep.
the purchase of things, the equipment that the
page 37 ] people in the storehouse purchased Y
A. No, sir, I don't have anything to do with
.that, the ordering of it.
Q. And you say you never noticed the steamjennyY
A. No, not whatsoever.
Q. And never then noticed what kind of hook-up the steam
jenny had inside the boiler room there Y
A. No, sir, I didn't notice anything about that.
Q. Now, Mr. Russell, after January 3rd, which was the date
on which this accident happened, was this opeTator that you
have referred to still there at that location for some days 7
A. The one on the same shift, it was an evening shift.
Q. He was still there for some time Y
A. Yes, sir, as far as I know.
Mr. Howell: What operator are you referring toY
Mr. McNamara: The one he referred to earlier in his testimony as being on the platform.
Mr. Howell: You mean the generator operator!
Mr. MeNamara: I don't know the man you have been
referring to.
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By Mr. MeNamara:
Dep.
Q. Do you happen to know, Mr. Russell, when
page 38 ]
the permanent boiler was put into oper,ation f
A. ·No, sir I do not.
Q. Now, ho'v often do you have any actual recollection of
having made comment to anyone about whether your trains
were too cold or not hot enough Y
A. I think it was a couple of times· I talked to that boy
that the train w.as cold.
Mr. Howell: What boy? The record is not very clear.
By Mr. McNamara.
Q. You mean the boy you referred to earlier in your testimony?
A. Yes, sir, standing on the platform.
Q. Now, this was the man who asked you whether your
trains were hot or not Y
.A. That is right.
Q. Now, do you have any positive recollection as to whether
those two times or that couple of times you referred to was
before this accident or after this accident f
A. No, I couldn't say whether it was before or after.
Mr. MeNamara: I think that is all.
Dep.
page 39 ]

REDIRECT EXAMINATION

By Mr. Howell:
.
Q. I have one or two questions. You went there on Decem-

ber 26th to this new station and saw this black hose - was
there any steam in the hose at the time f
A. Yes, sir.
Q. Was it hooked to the carsf
A. Hooked to the cars.
Q. What did you do to turn the steam off and put the other
hose on there f
A. You have to take the steam off both ends and kill it to
put the hose on.
Q. How long did you wait before you changed it Y
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A. I waited until after the train run.
Q. How long would that be f
A. It would be a quarter to ten.
Q. How many minutes Y
A. From five in the afternoon until nine. thirty-five at
night.
Q. You left the black hose there for that period of time Y
A. That is right.
Q. And then switched¥
Dep. ·
A. Then switched the hose.
page 40 ]
Q. Did you use any black hose after that f
A. No.
Q. WhynotY
Mr. McNamara: I object to that, it is irrelevant.
Objection Sustained
By Mr. Howell:
Q. Why didn't you continue to use that hose Y
A. Just because the metallic hose is, easier to handle.
Q. That is not the only Teason, is it, Mr. Russell!
Mr. MeNamarca: I object to that. He is your witness.
The Witness : That rubber hose coud have lasted six months
to two years without any trouble.
Objection waived
By Mr. Howell:
Q.. It couldY
A. Yes, that heavy hose that we use.
.
Q. Since January 3, 1963, have yon used supplementary
steam from time to time Y
A. You mean- I use steam all the time.
Q. ImeanMr. McNamara: I object to anything that occurred after the accident.
Dep.
Mr. Howell: I understand, I am showing a
page 41 ]
pattern of opeTation. Apparently you haven't
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studied up on this particular case.
By Mr. Howell:
Q. Are you able to get all your steam out of the permanent
boiler nowt
A.

Jes.

Mr. McNamara: I object to the leading.
By Mr. Howell:
Q. Are you having to use supplementary steamY
A. Yes, that is all we got- no, no supplementary.
Mr. McNamara: I object to all of that, after the accident.
By Mr. Howell:
Q. Back in January of 1963 and from December of 1962,
if youl' cars remained cold what would you have done .as
gang leader f
A. I would have called the roundhouse and told them to
get my engines.
Q. Get the engines upf
A. I sure would.
Mr. Howell: That is all.
(Witness excused.)

*·

*

*

*

*

*

*

*

*

*

page 6]

Mr. Worrell: Mr. Howell, I don't think there is any need
for you to quote any further authority on that, if it can be
considered that Mr. Howell's statement put into the record is
a fact not to go before the jury but as a fact that the plaintiff was covere..d under the Workmen's Compensation Act
and did receive compensation benefits arising out of this.
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Mr. Howell: From his employer, Norport 'supply Company.
Now that having been settled, if Your Honor
please, I would .ask leave Mr. McNamara: Wait just a minute. There is one further
thing. On the law which ultimately will control this case,
Your Honor, I think it should be a matter of record in this
case not only that Norport, this plaintiff's immediate employer, had Workmen's Comp but the relationship of Norport
to the other contractors on the job and that they all carried
Workmen's Comp, the subcontractor under him, E. K. Wilson,
and various subs under him including E. T. Gresham and
Norport, if that can all be made a matter of record in this
case.
~r. Howell: We can agree to that if it is conditioned by
the statement that I have made that the compensation was
paid by N orport, his direct employer.
Mr. Worrell: That is all right.
Mr. MeNamara: Yes.
The Court: That is out of the way now.
page 7 ]

.*

*

*

*

*

*

*

*

*

*

page 17 ]

Mr. Worrell: That is not the question we have now, Judge.
That is an entirely different issue, which is under his fourth
parragraph.
I take the position I want the court to rule as a matter of
law under this Motion for Judgment the plaintiff will not be
permitted to put on any ·evidence to attempt to establish that
this attendant was our employe or under our supervision or
control, or that he or Gresham weTe guilty of negligence
which would be .attributable to us. On the question of the
condition of the premises we go to bat on that, but on the
questi~n of respondeat superior or master and servant they
have not alleged it as a mat~r of fact, no such relationship
as a matter of law, ,and, therefore, .the only issue is not but
one. Were we in possessio!!- of the premises, were
page 18 ] they in a dangerous condition and did we know
it and did we fail to warn the plaintiff of it. It is
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*

page 24 ]

The Court: We will get started right now. On this particular
proposition you are willing to rest on this Notice of Motion T
Mr. Howell: Yes, sir.
The Court: Without any motion to amend or anything
of that kind.
I' will hold that you can put on evidence to show it was a
duty on the Norfolk and W esteTn if you can prove it, to maintain that hose in a safe condition.
p~age 25 ]
Mr. Howell: Right, sir.
Mr. Worrell: Wei~ I understand Your Honor
holds that they are permitted to establish that under this Motion for Judgment that the Norfolk and Western controlled
and supervised this attendant Y
The Court: Right.
Mr. Worrell: We except to the Court's ruling.
The Court': That is right.
(The Court, counsel for both sides and the reporter returned
into the courtroom. The jury was recalled into the jury box.)
The Court: Be seated, gentlemen.
Counsel repres.enting the plaintiff can make an opening
statement if you care to.
(Whereupon, counsel for the plaintiff made an opening
statement. Counsel for the defendant made an opening statement. At the conclusion of opening statements the following
testimony was adduced:)
Mr .. Howell: If Your Honor please, I want to call Walter
Young as an adverse witness, he being the resident vicepreside~t of the defendant corporation.
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page 26 ]

WALTER YOUNG,
called as an adverse witness, having been first
duly sworn, was examined .and testified as follows:
DIRECT EXAMINATION (Adv.)
By Mr. Howell:
Q. Mr. Young, even though I am standing here, if you will
direct your attention to the jury and speak loud enough so
the jurors sitting on the last row can easily hear us, because
they would all be interested in my questions and your answers.
You are Mr. Walter L. Young Y
A. Yes, sir.
Q. And I believe, Mr. Young, that you are the resident
vice-president of the defendant in this case Norfolk and
Western Railway!
A. That is correct.
Q. Mr. Young, in the year of 1962 and up to and including
January 3, 1963, what was your position with the Norfolk
and Western Y
A. At that time I was chief engineer of the Norfolk and
Western Railway Company located in Roanoke.
Q. How long had you been chief engineer Y
A. Approximately ten years.
Q. And you had been with the Norfolk and
page 27 ]
Western for about how many years all together Y
A. Since - in the engineering department of Norfolk and
Western since 1924, February, 1924.
Q. Mr. Young, how long has the Norfolk and Western
Railroad operated passenger trains out of Norfolk, approximately, to your knowledge?
A. Well, to my knowledge since 1924Q. Right.
A. -but a long time before that.
Q. And since 1924 and up to and including January 3, 1963,
had it been necessary in the railroad operation to heat your
passenger cars after they were spotted at the terminal from
which they would gather prior to being hooked up to whatever
locomotive was going to take them awayY
A. Yes.
Q. You use steam, live steam to heat those cars!

Norfolk and Western Rwy. Co.

v~

Joseph B. Johnson 41

Walter Young

A. Yes.
Q~ So Norfolk and Western Railroad is thoroughly familiar
with the qualities of live steam. They have been working
with it since 1924!
A. You mean am I personally familiar with it or was the
Norfolk and Western Y
page 28 ]
Q. Was the Norfolk and Western Y
A. Yes.
·

*
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*

*

p.age 30 ]

Q. You mean from the ground to the cars they were piped Y
A. We have used various types of connections. From my
personal knowledge for a number of years. Sometimes it is
a pipe with a swivel coupling in it. Sometimes it is a hose.
We have used both, and I don't know which was used there
at the time the station was dismantled.
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*

*

*

*

*

*

*

*

*·

p.age 31 )

Q. And did you participate in the conference deciding when
the railroad would move from the Main Street station in
Norfolk out to the new passenger station 7
A. Yes.
Q. What date did the railroad select as the date that they
would move in and operate out of the Redgate Avenue passenger station Y
A. We picked several target dates and as we got farther
behind schedule, because the contractors' work was not proceeding as rapidly· as it should, we found it necessary to
set new dates. The original target date was
page· 32 J November 15, 1962.
Q. And what was the ultimate date f
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A. It became obvious that we couldn't meet that date. We
started discussing December 3rd but we finally arrived ,at
December 26th as the date for moving, 1962.
Q. And the Norfolk and Western actually moved and had
nothing whatsoever to do with the Main Street station as
of December 26th Y
A. Well, now, no, I can't agree to that.
Q. Well, that is what I want to ask you. What did you-.all
decide!
A. We did not operate any passenger trains into and out
of that station but we still owned it and we still dismantled
it at a later date. We still had a lot to do with that station
after that date.
Q. The question was a little confusing. I was interested
in passenger activities. You had no passenger trains moving
out of the Main Street station after December 26th Y
A. That is correct.
Q. And all of your passenger trains and your passenger
activities as of December 26th took place at the Redgate
station Y
A. Yes.
Q. And as of December 26th the railroad had
page 33 ]
possession of the passenger facilities for selling
tickets Y
A. Yes.·
Q. You sold tickets out of the Redgate Avenue passenger
stationY
A. On December 26th f
Q. Yes, sirf
A. Yes, sir.
Q. You handled baggage out of the new building?
A. Yes.
Q. And you had taken control of that portion that you
were using, the passenger ticket facilities and the baggage
facilities f
A. Yes.
Q. All of. the underground pipes leading from the boiler
room under the ground to the passenger ·cars had been completed!
A. That's right, completed and in service.
Q. Completed and in service!
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A. On December 26th.
Q. On December 26th. And those pipes would be the pipes
that would furnish the steam which would run a valve at the
tracks adjacent to the passenger cars Y
A. That's right.
page 34 ]
Q. And then there was a flexible hose from
that valve that would be hooked to the head
passenger car and the steam would go into it Y
A. Well, the head or rear, one of the two. It had to be
hooked to one end of the train of cars, yes.
Q. And the steam would be turned on by a railroad car
repairman who would turn that valve at the track by the
cars?
A. Yes.
Q. And then he would turn the steam off by turning the·
valve o:ffY
A. Yes.
Q. And that was a Norfolk and Western car repairman Y
A. Yes.
·
Q. The only thing that was missing in order fo1· the railroad to operate its passenger cars out of the Redgate Avenue
station on December 26th was to generate steam, is that
right, Mr. Young?
A. That is correct.
Q. Now, in previous years the railroad had had occasions
when you would have to use portable steam. facilities, isn't
that right, sirY
A. I ,am positive we have had many occasions where we did
use substitute steam service.
page 35 ]
Q. And this was not an unusual experience in
the railroad industry with respect to operating
passenger trains Y
A. That's right.
Q. And the railroad would use - tell us how the railroad,
when you didn't have a permanent boiler or the boiler had
broken down, how would you get your steam into your passenger cars f
A. The occasions that I am familiar with, we use locom.
tives for the reason that the breakdown was of short duration. It was cheaper to move a locomotive up and hook it to
the c~rs to supply the steam than to use any other method
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for the short period of time involved.
Q. That was for a short duration T
A. Yes.
Q. And you would just park a locomotive and run a bose
from the locomotive to the passenger cars and get steam
in that way?
A. Well; yes, just the same manner you supply it while you
are running.
Q. Right?
A. Yes.
Q. Now, as chief engineer participating in the decision to
move down there on December 26th, how did the railroad decide to heat its _passenger cars as of
page 36 ] December 26th and through and including January 3, 1963 T

*

*

*

*

*

A. The railroad did not decide on the method to be used
in heating the cars. 1 went to the contractor as chief engineer
of the railroad and said to him due to your own negligence,
due to your· own progress or lack of progress we are ready
to move ~and you don't have steam ready to supply
page 37 ] these cars. You all have to find some way to
supply steam to those cars temporarily until you
complete this job and can supply it in the normal manner.
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*

*

page 39 ]

Q. Right, sir. All right, Mr. Young, we are together. Looking at that particular two-page letter dated· January 24,
1963, you received that in the regular course of business of
Norfolk and Western pertaining to the supplying of the steam
generator that is involved in this case, is that right, sirY
A. The subject matter of that letter was this steam generator ; that is correct.
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Mr. Howell: If Your Honor please, we offer that letter
in evidence as Plaintiff's Exhibit 1.
The Court: All right, bring it to the Court so it can be
marked.
Mr. Worrell: We object to it, may it please the CouTt. That
is a letter to a stranger to this pt:oceeding containing statements by whoever signed that letter. It is not a letter from
the Norfolk and Western to somebody. This is a letter written,
apparently, by the general contractor to the defendant Norfolk and Western. It would be the rankest kind of hearsay.
Mr. Howell: Judge, you may read the letter. It is
page 40 ) a letter to ·Mr. Young from B. F. Parrott who
has beeri mentioned in opening argument pertaining to the steam generator involved in this case and the
aTrangements for renting it.
The Court: You did receive this particular letter Y
The Witness: Yes, sir, I did.
·
The Court: I overrule your objection.
l\Ir. Worrell: We except.

*

*

*

*

*

page 43 )

By Mr. Howell:
Q. Mr. Young, am I correct that as chief engineer, to your knowledge the railroad never concerned itself
as to how this live steam was going to get from this geneTator
in to its passenger cars Y
A. I can truthfully tell you that I didn't. ·
Q. Never made any. inspection of the type of hosing Y
A. I am not a mechanical engineer. I don't know one type
of hose from another, and had I looked at it I wouldn.'t
have irnown about it at the time. I am a civil engin~er.
Q. As chief engineer did you issue any memoranda setting
up an inspection schedule for this generator Y
A. I did not.
·

*
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*

page 44]

46

Supreme Court of Appeals of Virginia
Godwin D. Smith

GODWIN D. SMITH,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Howell:
Q. Mr. Smith, state your full name, and speak loud enough
so the juror sitting on the back row will hear you and so
that my friend on the other side can hear you. Your full name,
Mr. SmithY
A. Godwin D. Smith.
page 45 ]
Q. Mr. Smith, how old are you, sirf
A. Forty-six.
Q. And where do you live¥
A. In Chesapeake.
Q. By whom are you employed, Mr. Smith T
A. Norfolk and Western Railroad.
Q. And how many years have you been employed by the
Norfolk and Western T
A. About eighteen .and a half years.
Q. In December, 1962 and through and including January
3, 1963, what was your particular job with the Norfolk and
Westernt
A. Car repairman.
Q. And how many years experience had you had as a car
repairman!
A. About seventeen and a half years.
Q. Would you state, Mr. Smith, what your duties have to
do with respect to heating passenger cars that are spotted at
the passenger station prior to departure Y
A. Well, I would couple a steam hose to the head car and
the steam would flow through all the cars.
Q. All right, sir. Now, how long had you been working
with steam in that capacity, the whole period that you have
been a car repairman or A. No, I would say fifteen years ; about fifteen
page 46 ] years.
Q. When did you first work at the Redgate
Avenue passenger station after they moved from the downtown Main Street terminal T
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A. December 26th.
Q. Of 1962Y
A. Of 1962; yes, sir.
.
Q. And have you worked continuously there from December 26th up. to the present time except for vacations andA. Yes, sir.
Q. Mr. Smith, when you got down to the Redgate station
on December 26th did you make an examination to find out
how you were going to he~t the passenger cars at that· new
station t
A. Yes, sir, I saw a portable steam generatorQ. Now, I want to -have we got a marking pencil~ Just
one minute, if Your Honor please.
(Photograph shown to opposing counsel for examination.)
By Mr. Howell:
Q. Mr. Godwin- I mean Mr. Smith, I show you a photograph which I will refer to for identification as Plaintiff's
Exhibit 2, and ask you if that photograph repage 47 ] fleets the location on the Norfolk and Western
property where you saw the steam generator
when you went to work on December 26th Y
(Photograph sh<>wn to the witness.)
A. Yes,. sir.
Q. Yes, sir. Would you take that marking pencil and just
put ca circle at the approximate spot where the portable steam
generator was situated.
(Witness complied.)

Q. All right, sir. You have put a little circle there. Is that
right, sirY
A. Yes, sir.
Mr. Howell: We offer in evidence Plaintiff's Exhibit 2.
The Court: Marked by the court Plaintiff's 2.

*

*

*

*

*
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Q. Now, Mr. Smith, would you describe for us in as much
detail as you can how the steam for the paspage 48 ] senger cars would get from the gener,ator over
the passenger cars.
A. Well, the steam would come under the ground to the
track where the cars would be spotted. I would couple it to
the head car and open the valve and the steam would go
th:rough the cars.
Q. All right, sir. Can you tell me how the steam got from
the generator to the underground pipes you referred to¥
A: It went to a pipe inside of the boiler room.
Q. From the generator to a pipe Y
A. Yes, sir.
Q. How was the generator connected to the pipe Y
Mr. MeNamara: If you know.
By Mr. Howell:
Q. If you ]mow, how was the generator connected to the
pipe, .directly 7
A. Yes, sir ; yes, sir•
. Q. Or was the pipe located on the outside of the building
or inside the building!
A. Inside the building.
Q. What I want to know is if the gene:rator was on the
outside and the pipe was inside how did you get steam to
it from the generator to the pipe Y
page 49 )
A. The generator to the pipe was on the outside.
Q. How did you get steam from the generator to this pipe?
What was used Y
Mr. Worrell: If Your Honor please, he hasn't said that he
got it.
Mr. Howell: I didn't say how he got it. I said how was Mr. Worrell: I thought you said how did heY
Mr. Howell: I said how was the steam gotten from the
generator to the pipe Y
A. It went through the hose.
By Mr. Howell:
Q. All right, sir. And what color hose did you seeY
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A. I think a black hose.
Q. Now, I will(Photograph shown to opposing counsel for examination.)
By Mr. Howell:
Q. I show you a photograph which I refer to for identification as Plaintiff's Exhibit 3 and ask you what it reflects.

*

*

*

*

*

*

page 51 )

*

*

Q. Can you identify that picture, Mr. SmithY
A. Yes, sir.
·
Q. You can identify it. Does that portray the situation when
you first saw it or since that time or when Y
A. No, sir, I am pretty sure I saw it maybe the first object
seeing it there when I went there.
The Court: And this picture portrays what you saw on
that occasion Y
The Witness : Yes, sir.
The Court: Okay, that is all right.
By Mr. Howell:
Q. I want you to say what connection between this picture
and the hose that ran from the generator into the boiler
room. Does that show any particular fixture there that the
hose was connected toY
·
page 52 )
A. The hose was connected to this pipe. (Indicating)
Q. I want you to put the numeral 1 to the _pipe that you
have referred to so that when the jury looks at the picture
they will know the pipe that you are talking about.
A. (Witness complied.)
Mr. Howell: Fine, thank you.
We offer that in evidence as Plaintiff's Exhibit 3.
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The Court: 3.
(Received and marked in evidence by the Court as Plaintiff's Exhibit No. 3.)
By Mr. Howell:
Q. Now, Mr. Smith, so that we may tie this in, I am going
to show you again Plaintiff's Exhibit 2, and ask you if you
will relate it to Picture 3. Where is that pipe located with
respect to this passenger station t
(Exhibit shown to the witness.)
A. I would say about middleways the boiler room.
Q. Now, put the letter '' B'' on the boiler room so when
we look at the picture we will know what you
page 53 ] are pointing to when you say "boiler room."
A. (W~tness complied.).
Q. All right, thank you.
Mr. Howell: The witness has put the letter "B" on Plaintiff's Exhibit 2.
Mr. McNamara: Let me see that.
(Exhibit 2 shown to opposing counsel.)
Mr. Howell: Do you have any objection to this Y
. (Exhibit 3 shown to opposing counsel.)
Mr. McNamara: 1 don't think so.
Mr. Howell, you might tell us when these pictures were
taken.
Mr. Howell: These pictures were taken - well, this particular picture was taken April 1st of 1965. These others were
taken in 1963. This pictures was taken, this one was taken
in, oh, February 1963, but it didn't show the full track so
we went back there in '65, just the other day, the same building, but we didn't have a picture of the tracks, but I will
ask him if he can identify it.
Mr. McNamara: The only thing I am the least bit concerned
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about is this. We do not care about having the
photographer here. We will stipulate that these
pictures ·shown the condition that exists there
now, but we don't want it suggested that they necessarily
show all the temporary, and so forth, conditions that were
there at the time of the accident because these were not taken
at the time of the accident.
The Court: I think you are entirely correct about that.
Mr. Howell: Any changes they care to show we will agree
to it, but right now I want to show a photograph which I
will refer to for identification as Plaintiff's Exhibit 4.
page 54 ]

By MT. Howell:
Q. Mr. Smith, I ask you if you can tell us what that picture
shows with respect to the Redgate Avenue passenger station
and the boiler room that you marked in Photograph 3.
(Shown to the witness.)
A. Yes, sir, that is the rear end of the passenger station.
Q. The rear end of the passenger station Y
A. Yes, sir.
Mr. Howell : We offer in evidence as Plaintiff's
Exhibit 4 the photogTaph showing the back of
the passenger station.
The Court: Plaintiff's Exhibit 4.

page 55 )

(R~ceived and marked in evidence by the Court as Plaintiff's Exhibit No. 4.)

By Mr. Howell:·
Q. Now, Mr. Smith, would you explain to the jury how
during this period, December 26th to- December 26, 1962,
to January 3, 1963, I may be repeating, but I don't have it
in my mind, how did you actually start the steam going into
your passenger car~ Y
A. I went and just opened the valve on the ground, the
ground valve.
Q. All right, sir. Now, I want you to look at Plaintiff's
Exhibit 4 and ask you if it reflects the valve, your type of
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v.alve that you are referring to, and if so, put a circle around
the valve.
A. (Witness complied) I can't see this, butQ. You cannot see where the valve is 7
A. No, sir.
Q. All right, sir, just lay that down. I will give you another photograph which is a closeup.
(Photograph shown to opposing counsel.)
1\'IT. MeNamara: Yes.

.
page 56 ] By Mr. Howell:
Q. I show you Plaintiff's Exhibit No. 5 for
identification. It is a closeup of an area shown in No. 4 and
ask you - you haven't got your specs with you, have you 7
A. No, sir.
· Q. Without your specs can you see the valve in that picture?
A. I have a contact lens.
Q. Oh, yes, that's right.
A. That's right, yes, sir. This is the hose.
Q. Will you put a circle around the valve and the hose 7
A. (Witness complied.)
Q. Just put a circle around the valve.
A. I don't see the valve.
Q. All right, sir.
A. I can see the hose but I don't see the valve.
Q. I will ask you if you will take one more look at Plaintiff's Exhibit 4 Mr. Worrell : A little louder.
By Mr. Howell:
Q. I will ask you if you will take just a moment, and
notwithstanding your visual difficulties, look closepage 57 ] ly at that picture for just a minute -.I don't
want to rush you - and see if you can see a valve
in the picture. I can see one but I don't know whether that
is the valve you are talking about.
· A. Yes, sir, that is a valve but that is not the valve I use.
Q. Yes. Is there any likeness between the valve you used
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arid that valve t
A. Yes, sir, just alike, I think.
Q. Just alike. Well, where was your valve located f
A. Right back - they are right across from the boiler
room.
Q. I see. Further up the track t
A. Yes, sir.
Q. Well, will you put a circle around the valve that looks
just like the valve you used Y
A. (Witness complied.)
Q. Is that where your valve was or is that where you think
you see a valve t
A. I think that is where my valve is.
Mr. Howell: He has visual difficulty, Mr. MeNamara. He
cannot see it.
The Witness:· Yes, I can see that one.
page 58 ) By Mr. Howell:
Q. Is that like the one that you turned t
A. Yes, sir.
Q. Put a circle there.
A. Well, I put it back h~re.
Q. Because that is where yours was located!
A. Yes, sir.
Q. But it looked just like the one that is in the forefront
of this picture1
A. Yes, sir.
Q. All right, thank you, Mr. Smith. Now, I have shown you
a photograph which I have referred to as Plaintiff's Exhibit 5, and you said that there was a hose in that photograph. Is that similar to the hose that you were using when
this generator was down there!
A. I am not sure, but I think so.
Mr.. Worrell: If Your Honor please, purely in order to
save time, this is a good many hundred feet, I think, from
the point where this accident occurred. It is not the hose.
Mr. Howell: W~ withdraw that. He was not certain about
it. We don't want to get anything in here that the witness is
not certain about.
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Mr. Worrell: My objection is that we ought
to limit it to what happened in the boiler room
and what was there in the boiler room, not two
or three hundred feet down the track. There is no claim
that anything exploded down there that brought about this
accident.
Mr. Howell: I have withdrawn the picture.
page 59 ]

By Mr. Howell:
Q. Now, Mr. Smith, how would you turn the steam off of
the cars?
Mr. Worrell. Now again, if Your Honor please, I fail to
see the relevancy of how steam should be turned on and off
at a railroad car located some distance from this boiler room.
There is no claim in the Motion for Judgment that turning·
the steam on and off caused this explosion or in any way
contributed to· it, and we would be here forever if we are
going to have a long inquiry about turning steam off and on
up and down the Norfolk and Western tracks which is not
in any way involved in this .accident.
Mr. Howell: If Your Honor please, I think Your Honor
has followed the evidence closely. We are not going up and
down it. We are going from the steam generator to the
car.
The Court: This gentleman is qualified to be
page 60 )
able to say where he turns them on and how he
turns it off.
Mr. Howell : All right, siT.
The Court: You may ask him how he turns it off and on.
By Mr. Howell:
Q. All right. How did you get the steam off your carY
A. I would cut the same valve off which I cut on to put
the heat on the cars.
Q. And what effect would it have turning that valve off
o:o.. the _portable generator Y ·
A .. Well, there wouldn't be any more steam. The steam
would stop flowing.
Q. And what effect when you turned that valve on to put
steam on your cars, what effect did that have on that portable
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steam generator T
A. Well, the generator probably would start up and give
more steam.
Q. All right. Now, Mr. Smith~Ir.

McNamara: Now, what was the answerT It probably
would start up T Is that what you said T
page 61 ]
Mr. Howell: To give him steam.
The Witness : Yes.
1\tir. McNamara: Uh-huh.
By Mr. Howell:
Q. Now, Mr. Smith, you spoke of- I will ask you now, I
may be repeating, Mr. Smith, but I don't want to be leading.
How did you get the steam from the valve that you turned
on and off into the passenger carsY
A. Well, I would couple a steam hose to the head car.
Q. All right, you use a steam hose Y

*

*
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*

page 65 ]

Q. Mr. Smith, what experience did you have with respect
to the ability of the generator to heat the passenger cars Y
Mr. Worrell. Now, again may it please the Court, I hate
to keep objecting, but whether it heated it so that the pas~
sengers were too hot or too cold or just right is completely
beside the point in this case.
Mr. Howell: It is not.
Mr. Worrell: This is not a passenger complaint because he
caught pneumonia in one of these cars.
Mr. Howell : It goes. to the question of direction. You can
excuse the jury if you want. Judge, I think I have 'a right
to show the experiences with the generator andThe Court: In this particular kind of generator!
Mr. Howell: This generator, the one in this case that the
bose exploded on.
The Court: That they had notice, I suppose Y
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Mr. Howell: Yes, sir, and that they gave directions to the
operator.
The Court:· You may do that through. this witpage 66 ]
ness if he is able to answer it.
By 1\{r. Howell:
Q. All right. Now, if you· want him to read that question
back, Mr. Smith- well, let me ask _you this. What experience
did you have while you were down there working with this
arrangement f
A. Well, I remember it was very cold and we would have
trouble with cars on the· rear freezing.
Q. And what would you do when that trouble developed Y
A. I remember one particular night I went to ask the man
who was standing by the generator to give me some more
steam.
Q. All right, sir Mr. Worrell: Now, may it please the Court, I move. the
Court to strike that question and answer because it does not
add a thing in the world to this case, the fact they did not
get enough heat on a real cold night.
The Court: The charge was that it was too cold.
Mr. Howell: He told the generator inan to give him more
heat. That is very relevant.
Mr. Worrell: To what!
page 67 ]
Mr. Howell: To whether or not he gav~ orders
to the man at the generator.
The Court: You do not allege that they put too much heat
or too little heat that caused this injury, do you t
Mr. Howell: Judge Mr. Worrell: That is what I want to know.
Mr. Howell: Judge, you remember the case that you were
sitting in there Y
The Court: Yeah.
Mr. Howell: We are bringing out evidence to show not only
with the railroad turning the heat off and on the cars but
would t~ll the ma~ at the generator they wanted more heat.
See, this goes to control.
The Court: On this occasion t
Mr. Howell: Yes.
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The Court: He said one night, one cold night the cars were
freezing and they dir~cted him to get more heat.
Mr. Howell: Well, it is Televant, Judge. We are taiJQng
about a pattern of operation while this temporary steam
generator was being used, and we have a right to
page 68 ) bring out various links in the pattern of operation. It is very relevant.
The Court: .All he said in answer to the question was that
the people asked him to give more heat.
·
Mr. Howell: Right.
The Court: Is that what you want Y
Mr. Howell: Yes.
The Court: Well, he has given that.
Mr. Howell: I want to know Mr. Worrell : And I have asked you to instruct the jury
to disregard it because it has no bearing in this case whatsoever whether they asked them to furnish heat or not.
The Court : Well, it has this bearing, that the Norfolk and
Western, or the defendants here, were told by the employes
that this machine, this generator wasn't giving as much
heat as they would like to have, and that is all.
Mr. Worrell: And I submit it has nothing to do with the
case.
The Court: It is immaterial.
Go ahead.
Mr. Howell: You did not strike itf
The Courf: I did not strike it, no.
page 69 )
Mr. Worrell: He just said it is immaterial.
Mr. Howell: Mr. Smith, answer such questions
as the Norfolk and Western attorneys may have.

*

*

*

*

WILSON P. TATUM,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
page 70 )

By Mr. Howell:
Q. Mr. Tatum, if you will, sir, keep your voice
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up so the gentleman sitting on the last chair on the back row
can hear you. Mr. Tatum, state your full name.
A. Wilson P. Tatum.
Q. How old are you, Mr. Tatum f
A. Thirty-nine.
Q. And how many years have you worked for E. T. Gresham Company!
A. Right at ten years, which would have been nine years
andThe Court: That is close enough.
A. (Continuing) Eleven months, I believe.
The Court: All right.
By Mr. Howell:
Q. Mr. Tatum, before you went to work for E. T. Gresham,
what kind of work were you doing!
A. Driving a long-distance truck.
Q. You have been driving long-distance trucks about how
manyyearsf
A. I was on long-distance trucks approximately about
seven years.
Q. And when you went to work for ~Ir. Gresham
page 71 ] what kind of work did he put you on f
A. He put me on trucks. I went on heavy-duty
compressors .and rigging.
Q. All right, sir. Did you receive instructions to go out to
the Redgate passenger station of the Norfolk and Western
Railroad sometime in 1962 f
· A. Yes, sir.
Q. Do you remember the month you were sent out there Y
A. Offhand it was either the latter part of November or
the first part of December. I don't remember.
Q. What were you told to do when you got out there!
A. Attend to the steam generator.
Mr. Worrell: Do what!
Witness: Attend the steam generator.

~he

By Mr. Howell:
Q. And what was the steam generator going to be used fort
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A. Supplying steam to the cars, passenger cars.
Q. And who was going to tell you when to put the steam
on the cars who would you get the word from!
page 72 )

MT. Worrell: Now, may it please Your Honor,
I think it ought to be a question of who did and
who didn't rather than who was to give you instructions.

By Mr. Howell:
Q. Who did- give you instructions as to when to put the
steam on the cars!
A. We kept steam at all times supplied but they told us
don't duct steam through there during the day and said they
will have trains in there at certain times.
Q. All right. Now, who was "they!" You mean Norfolk
and Western people Y
A. Yes, siT.
Q. And explain it in detail to the jury what they would
tell you, the Norfolk and Western people.
A. Well, they would tell me they would have a train in
there at certain times and that would be it.

*

*

*

*

*

*

*

*

*

*

p.age 73 ]

Q. How much advance notice did you get from the railroad
before the train was actually spotted andA. Well, I don't remember. Sometimes half an hour, sometimes probably an hour.
Q. Did you know when the trains weTe coming before you
got the word 7
A. No, sir.
Q. Did you know how many trains would ~e coming during
the day!
A. No, sir.
Q. Had you ever operated a portable steam generator for
Mr. Gresham before you went to work on this job!
A. No, sir.
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*

*

*

*

*

*

*

*

*

*

page 75 ]

Q. Mr. Tatum, tell us how much training you had in the
operation of a portable steam g-enerator prior to December
of 1962, and by portable steam generator, I mean like you
were using on this job.
A. Well, are you talking .about now how much at the time
I had messed with steam or justQ. No, sir, I am· talking about how many times you had
operated a portable steam generator like the generator that
you were operating out there on the Norfolk .and Western
property.
A. This particular machine was the first time I had operated
it.
.
Q. All right, sir. What hours did you work, Mr. Tatumt
A. Twelve midnight to twelve noon.
Q. And how many days a week did you work twelve hours
a dayT
A. Seven days.

*

*

*

*

*

*

*

*

*

*

page 76 ]

Q. Now, Mr. Tatum, you stated that this generator operated
automatically. Would you explain that to us Y
A. Well, it's just all like any machine, it's automatie.
Q. When would it go on and when would it go offt
A. Well, we kept it under control at all times. It was in
operation at .all tim.es.
Q. Well, now, did you ever put it on manually!
A. We had it on manual a couple of times.
Q. All right. It didn't operate automatically
page 77 ] all the time, did it f
A. No, sir.
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Q. When would you put it on manual operation Y
A. We put it on ,automatic just before the trains would
come in.
Q. But the rest of the time how was it f
A. It was on manual the rest of the time.
Q. All right. And what would start your steam generator
upY
A. Electricity.
Q. And did you ever have an opportunity to observe the
valves out by the railroad track that the A. No, sir.
Q. Never did. Now, where did you get the water fTom to
make the steam that go in the railroad cars t
A. From the building of the railroad company.
Q. What date did you first go down there with this steam
generator, Mr. Tatum, to the best of your recollection t
A. I don't remember the date.
Q. Do yon Temember the month Y
A. I told you a while ago either November or December.
Q. November or December f
page 78 ]
A. The latter part of November or the first
part of December.
Q. The last part of November or the first part of December!
A. That's right.
Q. Do yon recall when the :first passenger car left from the ·
Redgate station Y
A. No, sir, I do not.
Q. Now, when you first went there, Mr. Tatum, what color
·
hose went from your generator into the boiler room f
A. A black hose.
Q. Now, was that hose changed sometime from the point
that you first went there up to January 3rd Y
A. It was changed but one time in there.
Q. And tell the jury why it was·changed.
A. Right offhand I can't remember particularly why it
was.
Q. Who changed itt
A. Jo.e.
Q. Is that the only time you saw that hose changed!
A. That is the only time I remember it changed. It happened
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the day I busted it.
Q. The day you busted itY
p.age 79 ]
A. Yeah.
Mr. MeNamara: The day what 7
Mr. Howell : He said ''The day I busted it.''
A. Well, the day that the hose bursted, on January 3rd.

*

*

*

*

*

Q. Did you see any change in the - where was the generator parked when you were operating it Y
A. It was parked right in the door.

*

*

*

*

*

*

*

*

*

*

page 80 ]

Q. I ask you to look at Plaintiff's Exhibit 2 and tell me
if that picture reflects the location where the generator was
parked!

(Photograph shown to the witness.)
A. Yes, sir.
Q. AndA. It might have been closer to the door. I don't Q. All right, sir. Now, what door are you talking about!
A. This door right here. (Indicating) Ain't but one door
there, is it?
Q. All right, sir. Now, did you notice a change in the condition of that door while you were working there?
A. No, sir.
Q. You did not.

*

*

*

*

*

*

*

*

*

*

page 82 ]
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Q. Do you remember giving testimony under oath at a
discov.ery deposition on Aprillst in my office Y
A. Yes.
Q. And you were being asked the question :
''Question : Did you see the dent in the door Y''
And your answer then was, "Yes, sir."
A. Yes, sir.
Q. I just asked you if you noticed any change in the door.
A. It had been bent.

*

*

*

*

*

Q. Do you know what color the hose was before the dent
was in the· dooT Y
page 83 ]
A. The best I can remember it was a black
hose there.

*

*

*

*

*

Q. Was there a change in the color of the hose after you
saw the dent in the doorY
A. Yes, sir, it was a black .and yellow hose.
page 84 )
Q. A black and yellow hose Y
A. Right.
Q. All right, sir. Now, did you ever see any change in that
black and yellow hose f
A. It was changed afterwards but when it was changed
I don't know.

*

*

*

*

*

Q. W.as there a change in the hose made on January 3rd
just before this- I mean on the morning that this man was
buTnedY
The Court: If you don't know just say so.
A. I just don't remember.
The Court: You have a right to say that.
Mr. Howell : Just a moment, if Your Honor please. This is
rather important.
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By Mr. Howell: ·
Q. Did you see the hose changed the morning of January
3rdY

*

*

*

*

*

*

*

*

*

*

page 87 ]

Q. To save you reading it, I am going to ref·resh your
recollection. You were asked the question just on April 1st:
"Question: Now, the one that burst on this day was the
black one with the yellow!''
Your answer was, ''No, sir.''
''Question: Mr. Gresham, Sr., came out there that morning
wbile you were there, didn't heY''
Your answer was, ''Yes, siT.''
A. Wait a minute now, when you asked me that question
I told you that Mr. Gresham, Sr.,. had been out there, and
I didn't say he had brought a hose out there. He brought no
hose out there.
Q. All right.
''Question: And he took off the black hose with the yellow
markings on it Y''
Your answer on April 1st was, ''Yes, sir.''
Do you remember saying yes, siT, under oath on AprillstY
Mr. McNamara: Who is "het"
Mr. Howell: Mr. Tatum.
Mr. McNamara: Mr. Tatum said he took the hose
off!
Mr. Howell: He said Mr. Gresham took the hose
page 88 ]
off.
By Mr. Howell:
Q. Do you remember making the statement that Mr.
Gresham took the hose off and then you were asked, did you
help him or who did that!
·
A. I don't remember telling you that Mr. Gresham had
taken ,any hose off.
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Q. Well, sir, I want to be completely fair with you, Mr.
Tatum. Can you read these questions and answers t Read
that starting on line 12 - on line 9 and read right down to
''.Joe.'' After you read these questions and answers - I
don't want to rush you, Mr. Tatum, take as long as you want.
Now, you did state that Mr. Gresham was there and you
snw him take that black and yellow hose off?
A. I stated that in another way from where you have gotten
it written there to.
Q. Well, this was taken by a court reporter with a machine,
wasn't itt
A. Yeah.

*

*

*

*

*

*

*

*

*

*

page 89 ]

Q. Now, Mr. Tatum, I want to give youA. Hold still a minute.
Q. Well, answer this question first. Did Mr. Gresham, Sr.,
come there with Joe and change that black and yellow hose
on the morning that this boy got burned!
A. No, sir.
page 90 ]
Q. He did not f
A. I told you that over there in another way.
Just one question a minute. Judge, Your Honor, I taken
sick over Christmas and they carried me to the hospital and
I didn't know I went over my head, and I have been forgetting
a whole lot ever since then and I cannot remember a whole lot
of this.
The Court: Would you rather the jury rely on what you
said today and not to rely on what you said then 7
The Witness: No, sir, that is the honest truth.
The Court : All right, sir.
By Mr. Howell:
Q. All right. Now, the morning that Mr. Johnson was
burned, was there a change in the hose Y
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A.. (Pause) Right now I can't remember.
Q~ You cannot remember Y
A. No.
Q. All right, sir. What time did you come to work on
January 3rd?
A. Midnight.
Q. Midnight. Midnight of January 2nd, in other
words?
page 91 ]
A. Well, yeah, about.
Q. And as soon as it got one o'clock you end
January 3rd, one o'clock in the morning, till noon of January
3rdY
A. Yes, sir.
Q. Now, what time did the train come in there that morning? What was the first train that you heated up that day?
A. (Pause) Right now! can't remember.
Q. What?
A. I believe the first train that come in there was just before noon.
Q. Just before noon. And that morning was your generator
on manual or automatic?
A. D~ring that morning it was on manual.
Q. And what, if anything, what if any order was given to
you by Norfolk and Western employes about this twelve
o'clock train Y
A. He told me there would be one in there at a certain
time. Now, I can't recall the minutes.
Q. Did he give you the time of the train Y
A. He didn't give me the time. He said that would be in
there.
Q. All right, sir. And what did you do when you received
· this from Norfolk and Western Y
page 92 ]
A. I was standing by for it trying to keep a
lookout for it.
Q. And did you see the train when it first arrived Y
A. Yes, sir.
Q. When it first arrived f
A. No, sir.
Q. All right, speak up just a little louder, Mr. Tatum. When
would you have ordinarily turned on your steam generator
with respect to the passenger train f
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A. As soon as we seen her come in.
Q. All right. Now, how long had she been in when you
first saw her this particular dayY
~{r. ·worrell: If he did not see it come in I don't se·e how
he could possibly say how long he had been there.
~ir. Howell: We did not bring that out.

By Mr. Howell:

Q. You did not see it when you indicated Y
Mr. Worrell: I thought he said he saw it.
l\ir. Howell: He said he was not supposed to see it.
The Witness: We. are not supposed to see it.
page 93 ) We seen it after it come by, past the building.
By Mr. Howell:
Q. All right, sir. Now, had you ever used this particular
piece of hose that was on there the morning of January 3rd Y
A. Have we used it before Y
Q. Yes, had this piece of hose been used by you on this
generator?
A. No, sir.
Q. All right, sir. Now what did you do when you saw the
passenger carY
A. I cut in my steam generator on automatic.
Q. All right. And how long was it after you turned it on
before the hose exploded Y
A. I don't remember.
Q. Give us your best estimate.
A. It was liable to have been on five minutes, ten minutes,
maybe fifteen minutes.
Mr. Howell: Just one minute.
By The Court:
Q. Were you present when Mr. Johnson was hurtY
A. I was on the steam generator when he was hurt.
page· 94 ]

By Mr. Howell:
Q. Tell the jury what happened.
A. What do you mean tell them what happened 7
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Q. Well, we had an accident, .a man got burned. Tell the
jury how he got burned. You were there.
A. He was bur.ned by steam.

*

*

*

*·

*

*

*

*

*

*

page 96 ]

Q. How far was Mr. Johnson at the time he was injured
from where you were standing!
A. From where I was standing approximately between
twenty-five, maybe twenty-five and thirty feet I didn't measure it off.
Q. And you were not hurtY
A. No, sir, the hose had bursted inside of the building. I
was out there on the steam generator. ·
By Mr. Howell:
Q. All right, sir. Now, when the steam hose broke where
did the break take place Y
A. Where the break taken place was approximately ten to
twelve foot from· the far end of the hose.
Q. All right. What did you do YYou knew what live steam
would do. to somebody, didn't you!
A. Yes, sir.
Q. What would it do to them¥
A. First thing I cut off was my valve.
Q. What do you know that live steam would do to a live
person that it contacted Y· ·
A. The same thing as you would.
Q. Not what I know. This is a simple question, but I have
to get it in the record, Mr. Tatum. What
page 91 ] knowledge do you have of the effect of live ste_am.
making contact with a person Y
A. I know )ive steam would hurt _anybody.
Q. All right, sir.
A. If it bursts on him.
Q. And what did you do when you saw your hose had a
break!
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A. I cut my valve off. I threw my · switch on the steam
gener,ator.
Q. And then what did you dot
A. Then I run around the other side to see if there was
anybody hurt in there and I couldn't _see in there, so I cut
the valve off inside.
Q. Now, what valve was this you turned!
A. It was leading back from the train.
Q. Was that a valve on the Norfolk and Western equipment!
A. It was on inside the building.
Q. All right. Why couldn't you see Y Tell the jury why
you couldn't see.
A. Because of the steam.
Q. All right, sir. And then what did you do Y
A. As soon as I got it cut off I heard somebody holler.
Q. ·All right, sir. Go ahead. Would you tell
page 98 ] me without having to ask so many questions. Just
tell us what took pLace there now.
A. And I tried to find out who hollered and I tried again
and I couldn't see him.
Q. Who got the man out!
A. A fellow that went in there with him.
Q. What!
A. A fellow that went in there to hini and ·got him somehow
or another. I d9n 't know how he got in there.
Q. All right, sir. After the man was taken away did you
continue to oper,ate that steam generator that day!·
A. I didn.'t, no, sir.
Q. Did you see a· hose put on that steam generator that
dayt
.
A. No, sir, Joe told me to go on home, they would get it
repaired that afternoon.
·
Q. Well, sir, on. April 1st you -were asked did they bring
another hose after this one broke and. you s_aid, yes, sir, and
you were asked what color was it, red Y And you answer was,
''You're right, they brought that after I had left from there.''
A. That's right.
· ·· ·
Q. Well, the next morning when you came was there a
.' hose on 'there'
. page 99 ]
A. Yes, sir..
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*

*

*

*

*

What color ·Was the one that broke Y
Either a black one or a brownish color one.'
You don't know 7
The one that broke.
The one that broke, that burned the man?
A. The one that bursted was black.
Q. It was blackT
A. Yeah.
Q. Now, why did you go from automatic to manual Y What
was the occasion that required you to change
page 100 ] your operation from .automatic to manual Y
A. B~cause I didn't have any call there to take
up the steam while the train was out.
Q.
A.
Q.
A.
Q.

The Court: Any other questions of this witness!
Mr. Howell: Yes, sir.
By ~Ir. Howell:
Q. Now, you said you didn't have any cars. What car
were you heating manually?
A. Heating the engineer's car, or something w.as parked
out th~re.
Q. It was parked there Y
A. Yes, sir.
Q. And for what period of time did you have to keep that
car heatedf
A. Well, certain cars there they wanted. They had been
th~re, I guess, .a couple or three days, I don't know.
Q. For what period of the day did you have to heat the
car, all day long t
A. All day long.
Q. Now these passenger cars, when you were heating
those, about how long would you be operating the generato'rY
page 101 ] A. Just for a matter of min1;1tes, just a few
minutes.
Q. You rpean an hour or soY
A. Sometimes an hour, sometimes less than an hour.
Q. Well, now, explain to the jury and myself, because I
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am not familiar with the operation of a steam generator, just
what you mean when you say that when the car was parked
there you had to go on manual. Explain that to us. Why did
you have to be on manual when the car was parked there Y
A. Because we could build up too much steam to keep it
· on automatic.
Q. Now who would assign those cars ln. there T
A. I don't know.
Q. All right. Did the railroad tell you how many engineer's
cars they would park there!
A. No, sir.
Q. When you first went there did you have any of these,
wha~ you call engineer's cars to heat!
A. Yes, sir.
Q. When you first went there 7
A. When we first went there there was one parked there
then.
Q. All right, sir. Now, a little earlier you
page 102 ] said most of the time you operated on automatic 7
A. Automatic when the train was in.
Q. When the trains were in f
A. Yes, sir.
Q. And why did you operate on automatic when they were
in, the passenger trains Y
A. Because we could put it on automatic then to take up
the steam.
Q. Did you have tro~ble heating the passenge~ cars Y
A. No, sir.
Q. You didn't. Did you ever observe a diesel locomotive
there in the yard heating cars Y
A. No, sir.

*

*

*

*

*

*

*

*

*

*

page 103 ]

JOSEPH TRUSKOWSKI,
ct:lled as a witness on behalf of the plaintiff, having been
h1·st duly sworn, was e~amined and testified as follows:
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page 104 ]

DIRECT EXAMINATION

By Mr. Howell:
Q. Would you state your full name, sir, and spell your last
:name for the court reporter, if you will.
A. Joseph Truskowski, "T-R-U-S-K-0-W-S-K-I."
Q. Mr. Truskowski, how old are you, sirf
A. I am thirty-six.
Q. And who do you work for f
A. Mr. E. T. Gresham.
Q. And how long have_you worked. for Mr. Gresham Y
~· Come the first of May will be eleven years.
Q. And in December, 1962, were you sent out to the Norfolk
and Western passenger station at the foot of Redgate Avenue!
A. WasiY
Q. Yes, sir.
A. Yes, sir, I was.
Q. And what hours were you to work out there at that station?
A. Well, the first time we went there was from twelve noon
to twelve midnight.
Q. And what were you to do while you were there?
A. Operating a steam generator.
Q. And what was the purpose of the steam genpage 105 ]
erator!
A. To serve as steam.
Q. Do you know where the steam was going to the passenger cars there Y
A. At the time we went there we didn't know where we
were to supply the steam except for the fact we were supposed to supply steam.
Q. Who told you where to supply it, Norfolk and Western f
A. No, sir.
Mr. Worrell: I don't think we ought to suggest his answer.
The Court; I don't think you ought" to suggest the answer.
By Mr. Howell:
Q. From December, '62, to January 3, 1963, were you working out there t
A. Yes, .sir. ·
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Q. And what wer_e you doing then 7
A. Still supplying steam.
Q. And do you know what you were supplying it forT
A. Yes, sir.
page 106 ] Q. Whatt
A. It was passenger cars and some private
cars parked on the side track.
Q. Was there any difference in the schedule of heating
the passenger cars as compared to the privalte cars Y
A. No, it was just about on the same line. We just had to
maintain enough steam.
Q. I am tal~ing about the schedule.
A. As far as we worked Y
A. No, as far as heating the cars were concerned was
there any difference in the time that heat was put on one
type of car as compared to the other t
A. Yes, sir.
.
Q. What was it Y
A. Heating just the private cars we would not maintain
the generator maybe, oh, five minutes out of the hour, and
heating the trains it would probably stay on all the time until
the cars left the yard.
Q. How would you know when to turn it off and on as far
as the priv.ate cars were concerned Y
A. I just maintained anywhere from fifty to one hundred
pounds, just maintained enough heat to keep the lines from
freezing and to keep the people sufficiently warm.
page 107 )

*

*

*

*

*

Q. What pressure did you put on the passenger cars!
A. Well, as far as pressure goes it was the same all the
way through.
Q. SteamY
A. Yes, sir.
Q. And what was the capacity of the steam generators?
A. One hundred pounds.
Q. On December when you first- :what date did you first
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go out there to man this g.eneratorf
page 108 ] A. The ex.act dates I couldn't remember.
Q. Approximately!
A. Giving an approximation, I couldn't tell you. I couldn't
remember.
Q. What month Y
A. I imagine it would have been in December sometime.
Q. All right, sir. Now, what color hose was on the generator
when you first went there T
A. Black.
Q. Was that hose changed during the period from December
26th up to January 3rd when this accident took place!
A. Yes, sir.
Q. How many times was it changed Y
A. That one particular hose or - you have to clarify that
just a little bit for me, please.
Q. How many times was the hose that led from the gener.ator
into the boiler room changed?
A. There was three times it changed.
Q. All right, sir. Now, what was the reason for the first
change!
A. One of the hose had busted, the first hose busted.
Q. The first hose busted Y
page 109 ] A. It burst; yes, sir.
Q. And do you remember the color of the hose
that you put on after it busted the first timeT
A. It was just a black looking hose like the first one.

*

*

*

*

*

Q. What was the reason for changing the hose the second
timeY
A. That busted too.
Q. And what caused it to burstY
A. That I wouldn't even speculate to answer because I
wouldn't know.
Q. You would not know. Do you kno~ what was done when
the second hose burstY
A. A new one was procured and put on.
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Q. Do you know what color the second hose was that
burst!
page 110 ) A. The second hose that burst, yes, sir. It was
black.
Q. All right. Now what was the color the hose that replaced
that hose!
Mr. MeNamara: Now, if it please the Court, I think we
are now past this accident, talking about hoses that were put
on after.
Mr. Howell : No, no.
By Mr. Howell:
Q. No hose burst after this boy got burned, was there Y
A. No, sir.
Q. Right. So all these bursts took place - the last burst
was when he got burned?
A. That is true.
Q. The first two was before he got burned Y
A. There wasn't two before that, it was just one.
Q. There were three hoses with two breaks Y
A. That's right.
Q. I see. Well, now, about how many days before Mr. Johnson got burned did the first hose burst f
A. Well, as far as my recollection goes it
page 1.11 ] probably a couple of weeks.
Q. All right, sir. And what, if any, damage was
done when the hose burst the first time to the property!
A. The metal door.
Q. A metal door!
A. It just had a slight kink at the bottom of it.
Mr. Howell: Judge, it looks like I have succeeded in appropriating some photographs here.
By Mr. Howell:
Q. I show you Plaintiff's Exhibit 2 and ask you what that
photograph reflects f
(Shown to the witness.)
A. The new Norfolk and Western building.
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Q. Does it .show· the door that you are referring to!

A. Yes, sir.
.
Q. And can you point out where the hose bent the door Y
A. Exactly just pointing out on the picture I wouldn't
know exactly.
Q. Can you circle - excuse me, I will get you a marking
just put a circle around the
pencil
page 112 ] approximate area. Just circle .the approximate
area of the door that was bent when the hose
broke.
A. I would say it was somewhere around in this location.
(Indicating)
Q. All right, sir. About what - you marked the area where
the hose bent the door with a red circle!
A. Right.
Q. Can you tell us about what time of the day or evening
this took place Y
A. It was during the afternoon sometime. The exact time
I couldn't tell you on that.
Q. Now, who came to observe the damage to the door when
it took place Y
A. As far as I know there wasn't a soul that came around.
Q. Did it make a noise Y
A. When the hose burst it did, yes, sir.
Q. What, if any, change in the atmosphere took place?
A. Steam, just what the steam generator was putting out
and feeding back in the' lines, but that didn't result in more
than just a few minutes.
Q. Why was the steam generator on at that timeT
A. It was steaming the train..
page 113 ] Q. The train was there?
A. Yes, sir.
Q. Were there any car repairmen around at that train
at that timeT
A. Yes, sir, there was.
Q. Did they see the steam!
· A. I expect they did.
Q. What did you doY How long was it before you could get
going again after that happened T
A. Within say ten or fifteen minutes.
Q. Where did you get the hose that you put on there Y
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A. I called the shop and Mr. Taylor brought it out to me.
Q. He got it out there in about how much time Y
A. Say within the thirty-minute period.
Q. What happened to the cars when the steam went off of
themY
A. It was just about the time they were pulling out anyhow and the cars left
Q. All right, sir. Now, the hose that Mr. Taylor brought
out, what color was that Y
A. Black.
Q. Any markings on the blackT
A. Not that I can recollect, no.
Q. All right, sir. Did you examine the inner
page 114 )
portion of the hose that burst!
A. Yes, sir, I did.
~1:r.

J\.IcN.amara: At which time?

By Mr. Howell:
Q. The first hose that burst?
A. Yes, sir, I did.
Q. What was the difference between the hose that Mr.
Taylor brought and the hose that had burstY
A. I don't quite understand.
Q. Was there any difference in the construction of the hose Y
A. As far as appearance goes you couldn't see any difference in it. The hose was designed just like the first one was..
Q. Well, now, was this hose Mr. Taylor brought out, was
that the one that was on there the day that J. B. got hurt?
A. Yes, sir.
Q. You said that there were three hoses, I believe?
A. That's right, there was.
·
Q. Go ahead. The first one burst and hit the
door!
page 115 ·) A. Yes.
Q. And then Mr. Taylor brought the hose and
did it break!
A. That is the one that injured the plaintiff.
Q. I see. And then the third hose T
A. Was the one that we put on and fi.nish~d on the job.

1-
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*

page 116 ]

Q. Mr. Truskowski, what was done with the hose that broke
and burned Mr. Johnson Y
A. I myself put it on back of the pickup truck and after
that I never seen it again.
Q. You never saw it after you put it on the pickup truck f
A. That's right, sir.
Q. Were you there when it broke!
A. The one that burned him, I was just coming on. It happened just about 11 :30 and I was coming on for twelve o'clock.
Q. Were you there when it broke 7
A. No, sir, I was not.
Q. When you arrived what w,as happening!
.
A. The ambulance was taking him to the hospital.
Q. Had you been there that morning, Mr. Truskowski, the
morning of the day that Mr. Johnson got burned?
A. I just stayed - I missed him just by maybe fifteen
minutes.
Q. I mean earlier that morning!
A. No, sir, I had not.
Q. You had ~ot.
page 117 ]

*

*

*

*

*

*

*

*

*

*

page 120 ]

EARL T. GRESHAM, JR.,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows:
DffiECT EXAMINATION
By Mr. Howell:
Q. Mr. Gresham, state your full name, please.

f\
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A. Earl T. Gresham, Jr.

Q. Mr. Gresham, did you have any occasion to observe the
hose that broke out at the Redgate Avenue station at the
Norfolk and Western passenger station on Jan nary 3, 1963 T
A. No, I didn't.
Q. You had no occasion to look at itT
A. No.
Q. Well, do you know the brand name on the hose that
broke?
A. Yes, I think I do.
Q. What was the brand name T
A. (Pause)
Q. Butterworth Systems, Incorporated Y
page 121 ]
A. Butterworth. I recall the name Butterworth; yes.
Q. Do you recall the rest of it Y Butterworth System, Incorporated Y
·
Mr. Worrell: I don't think he ought to lead his own witness.
A. I can't be sure about that.
By ~Ir. Howell:
Q. Sirf
A. I couldn't be sure about the whole name. I have observed the hose in· our shop.
Q. You have seen the hose f
A. I have seen the hose, yes.
Q. Have you ever looked to see what kind of hose it was Y
I mean by name brand f
A. Oh~ yes, it was Q. The name brand 7
A. It was branded, vulcanized with a lable that said "Butterworth High Pressure Hose.'' That is my recollection.
Q. All right. Did you turn that hose over to a Mr. Wolfe,
Mr. Wolfe! Did Mr. Wolfe come out to the plant there to
look at that hoseT
pag·e 122 ] A. That is not within my knowledge.
Q. All right,· sir. Did you ever go out to see
this hose in operation or did you ever observe a steam generator in operation out at-
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A. Yes.
Q. Were you ever out there to see a hose replaced out there?
A. No.
Q. Were you out there on the morning of this accident?
A. No.
Q. Did you come out there when the accident occurred Y
A. No, I don't recall being there at all that day.

*

*

*

*

*

*

*

*

*

*

page 126 ]

PAUL L. WOLFE,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
By Mr. Howell:
Q. Mr. Wolfe, would you state your full name?
A. Paul L. Wolfe.
Q.. Mr. Wolfe, in January of 1963, did you go to E. T.
Gresham to look at a piece of hose Y
A. I didn't go to E. T. Gresham. The hose was brought to
Froehling and Robertson.
Q. And this hose that was brought to you, did you - were
you told -what was the condition of the hose brought to you f
A. It was ruptured.

*

*

*

*

*

*

*

*

*

*

page 127 ]

The Court: Are you able to say that that hose was the
same one that hurt this man t
The Witness: No, sir.
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page 128 ]

Mr. Worrell: I understand that was the same hose. We
withdraw the objection.
Mr. Howell: It is stipulated that the hose that was brought
to you was the same hose that broke and burned Joseph B.
Johnson.
By Mr. Howell:
Q. Now, Mr. Wolfe, tell us if you made a note of the exact
named· brand of that hose. that was turned over to you Y
A. Yes, it was Butterworth System, Incorporated.
Q. Do you know anything whatsoever about a Butterworth
System, Incorporated hose t
A. No, sir, except it ~s a hose.
Q. Do you know anything about its specifications 7
A. No, sir.
·
Q. Have you ever before this time examined and made a
test of a piece of Butterworth System hose Y
A. No, sir.

*

*

*

*

*
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*
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*

*

page 129 ]

By Mr. McNamara:
Q. Mr. Wolfe, you did examine this hosef
A. Yes, sir.

*

*

*

*

*

*

*

*

*

*

page 131 ]

Q. Now then, Mr. Wolfe-
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A. Yes, sirY
Q. - did you make a report of the test you made of this
hose!
A. Yes, sir.
Q. Do you have that report with you Y
A. Yes, sir.

*

*

*

*

*

*

*

*

*

*

page 132 }·

Q. ~f you need to refer to your report to answer any of
. my questions you may do so. Do you have. it there in your
pocket?
A. Yes, sir.
Q. All right, sir. Now, then, Mr. Wolfe, will you tell us
what tests you performed and what you found Y
A. Can I read it word for wordY
Q. I don't see any reason why not.

*

*

*

*

*
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*

*

page 133 ]

A. You want the first paragraph and so forth to determine
the cause of the rupture. The cause of the rupture could not
be determined visually.

*

*

*

*

*

*

*

page 134 ]

*

*

*

Q. All right, tell us what you did after looking at it the
first time.
A. (Reading) "Test number one used subject hose with an
air pressure of one hundred pounds. The entire length of
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hose was submerged in 'vater to check for leakage. Visual examination showed no signs of leaks.
page 135 ]
Test number two, using a mechanical steam
generator, the subject hose was connected to this
as in the original manner and test run for fifteen minutes
with steam pressure of one hundred twenty-five pounds. Visual examination showed no signs of rupture, entire thirty.,.
six feet of hose.''
Q. Is that the report you made 1
A. Yes, sir.
By The Court:
Q. That is the same kind of report you would have given
verbally if you had not written it down?
A. Yes, sir.
The Court : All right.
Mr. McNamara: That is all.
Mr. Howell: We now on cross-examination, this having
been brought outThe Court : Go ahead, sir.
Mr. Howell: Could I borrow thatf
Mr. McNamara: Sure.
CROSS-EXAMINATION
By Mr. Howell:
Q. Mr. Wolfe, do you know what kind of steam
page 136 ] generator was bei~g used when this hose burst?
A. No, sir.
Q. Did you operate the ste~ generator during the test f
A. I did not operate it. I witnessed the reading on the
gauges and everything.
Q. Just read the gaugesY
A. Yes, sir.
Q. Had you ever examined a steam generator before 7
A. No, sir.
Q. This is the first time 7
A. That was the first time, yes, sir.
Q. Had you ever examined a high-pressure steam hose
beforeY
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A. No, sir.
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*

page 137 ]

Q. Was thei'e any woven mesh, steel mesh in the hose that
you examined 7
A. I don't recall, but it was not like this right here, not
that thick.
·
Q. Were you given the section of this hose that had actually busted or that had been cut awayY
page 138 ] A. That had been cut. away.

*

*

*

*

*

Q. Had the ruptured part been cut off?
A. He brought a .section of the hose that had a ruptured
point on it. As far as the length goes, I couldn't tell you how
_long it was.
Q. All right. But was the actual break there for you to
see?
A. Yes.
Q. It wasY
page 139 ) A. Yes, sir.

*-

*

*

*

*

Q. I want to .get this straight. My associate is of the
opinion that you testified :first -· I want to know whether you
examined the part that had bursted or did you just examine
a section of the hose in which the burst had taken place 7 Do
you follow me Y·
A. Yes, sir.
Q. Well, did you see - did you get a chance to see the
actual rubber that had burst 7
A. Yes, sir.
·
Q. You didY
.
A. As best I can recollect two years back it had a slit in
it more or less, on the section of hose I looked at.
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Q. How many sections 7
A. They just given me that one section.
Q. One section!
A.. One section.

page 140 )

*

*

*

*

*

HARRY W. KEELING, JR.,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
By Mr. Howell:
Q. Mr. Keeling, state yQur full name.
A. Harry W. Keeling, Jr.
Q. And what is your age, Mr. Keeling!
page 141 ) A. Fifty-six.
Q. And what is your occupation?
A. I am a registered professional . engineer and naval
architect.
Q. Mr. Keeling, in the course of your occupation have you
had occasion to become faz¢11ar with and have knowledge of
the Butterworth System, Incorporated Hose and the Butterworth System!
A. Yes, sir.
Q. All right, sir. How many years experience ha~e you
had with Butterworth System, I-N-0, standing for Incorporated Hose, and the Butterworth System that it was used
withY
A. Since approximately 1940.
Q. All right, sir. Now, will you expla_in to the jury, ,and keep
your voice up so the juror sitting on the back row in the
last chair will hear you, tell us what a Butterworth System
Hose, Incorporated, is. used for Y
Mr. Worrell: Wait just one second.
May it please the Court, I don't think his mere statement
that he is familiar with the Butterworth· .System· products
is sufficient, unless he states that he is familiar with all of
their products and knows personally whether the capacity -
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page 142 ] By Mr. Howell:
Q. Are you personally familiar with the Butterworth System 1
A. Yes, I believe that it might be helpful to maybe explain
what the Butterworth System is.
Q. If you will, sir. And keep you!' voice up, Mr. Keeling,
because I am anxious for Mr. Worrell·as well as myself to
hear what you have to say.
A. The Butterworth System is a patent system owned by
Butterworth System, which is a subsidiary of Standard Oil
of New Jersey. This system is designed to clean the fuel
tanks or the cargo tanks of ,a. tanker or a barge or whatnot.
The system is comprised mainly of a heater that heats either
salt water or fresh water, and this system is either installed
permanently in the vessel or it is mounted on skids or on
deck for temporary use. That is connected by a hose with a
spinner or a spray nozzle that is inserted into the tanks and
that spins and this hot water, either fresh or salt water or a
. detergent solution washes down these tanks.
Q. Now, what marking is on that hose!
A. The hose generally is Mr. Worrell: Now, wait a minute.
If ·Your Honor please, I think he has got to
page 143 ] elicit what is the marking on this particular hose.
Mr. Howell: Well, Mr. Wolfe had said that
this particular hose in this case had a Butterworth System,
Incorporated.
You follow me, Judge Y
The Court: Do they manufacture more than one type of
hose!
The Witness: No,.sir.
The Court: It is only one type Y
The Witness : It is only one purpose.
Mr. Worrell: Just a minute, sir.
I object to his getting into the purpose that Butterworth
has in manufacturing it.
The Court: It is easy enough, if he knows, to say that
Butterworth Company, Inc., manufactured these hoses and
he has already said for what purpose they are originally used
for.
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Mr. Worrell: Designed.
.
The Court : Do they have different sizes and lengths and
widths!
The Witness : Two inch diameter hose.
The Court: All of them the same Y
The Witness : Yes, sir.
page 144 ]
Mr. Howell: And that is what we have here,
Judge.
The Court : Go ahead.
By Mr. Howell:
Q. All right. Now, are you familiar with the specifications
of that Butterworth System, Incorporated HoseY
A. Yes, sir.
Q. Keeping your voice up, Mr. Keeling, your testimony is
most important, tell us Mr. Worrell: Now, if Your Honor please, again I object
to Mr. Howell telling the jury what evidence is important
andMr. Howell: Well, I am sorry.
The Court : All testimony is important.
Mr. Howell: I agree every word that is uttered here, I
mean I want to make sure regardless of the importance of
your words. Now, tell us the specifications of this hose.
A. The Butterworth hose is two inch diameter, inside diameter hose. The· inner tube is neoprene. It is wrapped with two
layers of rayon braid- well, similar to canvas duck, we will
say, and then it has a grounding or a static wire that is actually sixteen very small strands of stainless steel
page 145 ] wire that runs between two braids for grounding
it to keep out any static charge that may, if this
was used in an explosive atmosphere, from sparking.
It then has an outer cover of neoprene which has some
additional carbon black in it to give it additional abrasive
characteristics. The hose is for use with hot water.
Mr. Worrell: Wait just one minute.
If Your Honor please, that is not responsive to the question.
Mr. Howell: It is responsive. I am asking for the specifications of the hose.
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Mr. Worrell: That's right, and he is.Mr. Howell: "Specifications" mean what the hose can be
used for.
Mr. Worrell: No, sir.
Mr. Howell: It has limitations.
Mr. Worrell: The question was what are the specifications.
He has given those.
Mr. Howell: He had not finished .
.Mr. Worrell : Now he is talking about the purpose. .Now,
that is not a specification, and I object to this witness testifyingThe Court: Of course, the purpose of making
page 146 l something is to comply with specifications, perhaps but I think this gentleman has said about
all he knows about it.
Mr. Howell: Well, he hasn't, Judge. I can tell you that because I went out lookingThe Court: Is that material to this caseY
Mr. Howell: I mean it is material to this case.
By Mr. Howell:
Q. Will you tell me, Mr. Keeling, what the limitations on
this hose are as put out by the manufacturer Y
Mr. Worrell: Now, just a minute.
A. The specificationsMr. Worrell: Wait just one second, Mr. Keeling.
If Your Honor please, unless he testifies that he has made
a test as Mr. Wolfe just related he had made, then I object
to his stating what the limitations are.
Mr. Howell: .Judg.e~ you can- you go ahead.
Mr. Worrell: This is nothing in the world but guesswork.
Mr. Howell: When you are building a ship that
page 147 ] is designed for the Butterworth System he knows
what the system is for.
The Court. Suppose we ask him what the system is for.
A. Well, the .system, that Butterworth System is for tank
cleaning.
By Mr. Howell:
Q. What substance does it use to clean tanks f
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A. Hot water or cold water.
Q. Now, what is the temperature of t.he hot water that the
hose is designed for f
A. One hundred eighty degrees.
1\{r. MeNamara : Wait just a minute.
If Your Honor please, if Mr. Howell wanted testimon)
in this record as to the .purpose for which this hose was
designed he could have gotten somebody who participated
in its design and made that design and has that knowledge.
Instead of that he has a gentleman here who has seen its use
.and is familiar with this hose, but he did not participate in
the design of it. He didn't state for the manufacturer of it
what it is to be used for and what it is not. Any knowledge
that he has he can testify to but anything he has
page 148 ] been told or read in catalogs or that sort of thing
about the design and purpose and so foTth is
pure hearsay.
The Court: He has testified he has made an inspection.· He
knows the dimensions and ingredients that go in it.
Mr. MeNamara: Right; that is correct.

,~

7

By Mr. Howell:
Q. Have you drawn plans for Butterworth Systems, Mr.
KeelingY
A. Yes, sir.

*

*

*

*

*

*

*

page 149 ]

*

*

*

The Court: But you are going to prove·: by him it should
not be used for steam! .
Mr. :aowell: Yes, sir.
..
The Court: All right. Go ahead and try it.
page 150 ) By Mr. Howell:
Q. I want to ask you if the Butterworth System,
Inc. hose has any limitations with respect to steam.
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Mr. McNamara: Objection.
Mr. Worrell: Wait just a second.
I~ Your Honor please, I object to that.
Whose limitations t
Mr. Howell: The manufacturer's limitations.
Mr. McNamara: That is the point.
Mr. Howell: The trade. I mean when a nval architect is
designing a Butterworth System and using Butterworth System, Inc. hoses, he has got to know the limitations on the
system.
Mr. Worrell: Maybe he would, but he cannot bind the
manufacturer or Norfolk and Western to what he thinks the
manufacturer feels the limitations of the hose are. ·
The Court: There is testimony in the record that it was
designed to carry a hundred pounds.
Mr. Howell: Of hot water.
The Court: Of steam.
Mr. Howell: Hot water, Judge.
The Court: Let's see what he says, Mr. Howell, steam or
hot water or both.
page 151 ] What is itt Mr. Keeling!
A. It is design~d to carry hot water. If I can
explain, neoprene is never used in a steam hose as a tube
because neoprene breaks down under contact with steam
and rafter it gets up to maybe three hundred or three hundred
twenty-five degrees the neoprene then starts to soften and
come apart and you will never find any steam hose with a
neoprene tube.
The Court: Well, how long would that steam, after steam
is put in there, how long will it last for steam of that weightY
The Witness : I don't know that I could tell you that with
any degree of accuracy within hours. It may last one hour,
it may last two, and it may not last fifteen minutes.
Mr. Howell: Fine.
Mr. Worrell: You don't know how long it would last.
The Witness: No, I just don't know. It is not designed for
that.

*
page 152 )

*

*

*

*
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Mr. ~IcN amara: Just for the record we move to strike all
of Mr. Keeling's testimony on those points.
The Court: Motion overruled.
Go ahead.
By Mr. Howell:
·Q. Now, Mr. Keeling, have you worked with and had to
supervise in your occupation and profession steam hoses 7
A. Yes, sir.
Q. Will you tell us the normal consistency or con'Struction
of a steam hose.
A. A steam hose has, generally, a tube that is either natural rubber or teflon. It has in lieu of the canvas braids
a wire mesh braid, a protective braid which is
page 153 ] generally impregnated again with layers of rubber and another braid of wire, and then dependent on the pressure that is to be carried how many braids
of wire there will be protecting this.
Q. Let us assume there is going to be a hundred pounds
of steam pressure per square inch f
A. Generally it has two wire braids.
Q. Describe this wire braid, if you will.
A. Well, it is a mesh, a tight wire mesh like a piece of
cloth except it is steel wire.
Q. And what is the purpose of itf
A. That is to protect the hose from bursting.
Q. All right.

*

*
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page 154 ]

Q. Mr. Keeling, I show you a piece of hose that I refer to
for identification as Plaintiff's Exhibit - Exhibit 5, and ask
you if it is a typical type two-inch steam hos-e to ~arry a
hundred pounds per square inch of steam for a steam generatort
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A. Yes, I would say it is.
page 155 ] Q. Now, does this hose have the wire mesh that
·
yon were talking about T
A. Yes, it does. It has an inner rubber liner, and apparently
there is two layers of braid and the outer casing.
Q. All right, sir. And the purpose of this braid again is
whatY
A. To sttengthen the hose and prevent rupture or catastrophic·
Mr. Howell: We offer this as Plaintiff's Exhibit 5, a typical
steam-type-hose to permit steam at one hundred pounds PSI,
and you may answer Mr. Worrell.
Mr. Worrell: No, you wait just one second, if you will.
I object to the introduction of that as an .exhibit. All the
witness says is that it is a typica~ hose for carrying steam
pressure at one hundred twenty~five pounds. That does not Mr. Howell: A hundred pounds per square inch.
Mr. Worrell: That does not prove or disprove a thing
about the capacity of the hose which burst on January 3rd
injuring this mali.
.:
page 156 ] There might be a hundred different types of
typical hose . to carry steam such .as he related
there which does not mean at
that the hose that burst
didn't have that capacity and wa.sn 't fit for that purpose.
Mr. Howell: ;Tudge, if you need to J:lear from me- ·
The Court: I don't need to hear ·you, thank you. Go ahead.
Mr. Howell: If Your Honor please, we had the man who
the railroad stipulated was given the hose that exploded and
burst, and he stated that there was no interwoven wire mesh
like the one in this hose. Now, .we have shown that this is a
typieal type The Court: Overrule the objection. Go ahead.
Mr. Worrell: Judge, let me say Mr. Howell: Answer Mr. Worrell's questions.
Mr. Worrell: Suppose they had come in here with a Goodyear Double Eagle .Tire whj.c}:l ha~ got an inside tire within
a tire a~d it said: this 'is a tYPi~af tire for long-distance hauling~ That wol;ildn 't p_:fove. a thing in the world about whether
a ·General Tire _was unfit, and that is the point
page 157 l they are trying to· make is because this is fit or a
typical hose that something else is bound to be
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unfit, and I submit· that his so-called exhibit proves anything
in the world except it might be the finest, but that is not the
test. The test in this case is was the one that was on there
fit for its purpose, and I submit that the fact that this one is
typical or maybe finer has no bearing at all on the issue that
the court or the jury is ultimately going to have to decide.
The Court: Overrule your objection.
Mr. Worrell: Exception for the reasons stated.
Mr. Howell: Answer Mr. McNamara's questions or Mr.
Worrell.
CR.OSS-EXAMINATION
By Mr. Worrell:
Q. Mr. Keeling, how does a hose like this differ in outward
appearance from a Butterworth hose Y

*'

*

*

*

*

*

*

page 158 )

*

*

A. The outward apearanceT In just what respect now!
By Mr. Worrell:
.
Q. I mean by looking at it what is the difference in appearance between this hose and a Butterworth hose of the
.
same dimensions 1
A. This hose here, possibly, is a little larger in diameter
outside.
Q. Say they are the same diameter t·
Mr. Howell: He means the color~
A. The color of it, I would say, is the same. The Butterworth hose gener.ally is marked ''Butterworth Hose'' or
with certain markings on it to tell how.deep you are dropping
it in the tanker and so forth.
.r: :'. : •.

* . * . . _:;: *

*

*
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page 159 ]

*

*

*

*

*

Q. Mr. Keeling, I take it from what has been
page 160 ) said that although a measurement comparing
this hose with a Butterworth hose might show
some slight difference in over.all circumference that the hoses
from all outward appearance, leaving out the label, are essentially the same f
A. I would say so just laying on the floor.
Q. There is nothing as far as you know - let us put it
this way: there w.as nothing on the hose which was being used
by E. T. GTesham which showed that it was designed by
Butterworth only for hot water use, was it 7
Mr. Howell: If Your Honor please-

A. I couldn't answer that question because I haven't seen
it.
By Mr. Worrell:
Q. All right. If it was not so marked but had only on it the
name ''Butterworth System, Incorporated,'' it would take
a person of your particular experience to be able to tell that
that was designed for use with hot water, wouldn't itt
A. I don't believe it would.
Q. Without going into the inside of it Y
Mr. Howell: Don't, don't interrupt the witness.
page 161 )

A. A person using this hose should be certainly, if you are using live steam in a hose, should
be familiar enough with what he is hooking up to know what
he is doing.
Q. I haven't discussed with you, Mr. Keeling, and maybe
you misunderstood. I am not discussing with you the question
of a person who is using a steam generator and pumping live
steam through this hose.
A. Maybe I don't understand.
Q. My question is would a person who does not. have your
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particular experience or experience similar to yours be able
to look at a Butterworth hos.e which had on it only ''Butterworth System, Incorporated,'' and tell from that outward
examination that it was constructed for hot water purposes
only!
A. Well, I don't know that I could answer for anyBody else.

*

*

*

*

*

Q. Let me ask you this, Mr. Keeling. If you
page 162 ) can forget your knowledge for a moment of Butterworth Systems construction, could you look
at this hose and a Butterworth System hose which appeared
on the outside to be identical and tell one from the other Y
A. Just by standing here looking at them Y
Q. Yes.
A. I don't know that I could.
Q. Well, as a matter of fact A. If it wasn't marked.
Q. - you would have to look down in here, wouldn't you Y
(Indicating)
A. There are other ways. This hose is much stiffer than
a Butterworth hose because the Butterworth hose does not
have this wire mesh braid in it that makes it a stiff type hose.
Q. Well, now, you talked aboutA. In other words you wouldn't have to cut the hose in
two to tell what kind of hose it was.
Q. Would you have to cut it in two to tell what it was made
up oft
A. If you want to go to the length of examining each layer,
yes, sir.
Q. In other words, I think you used the word ''neoprene,''
didn't you!
A. Uh-huh.
page 163 )
Q. That is inside!
A. Right.
Q. The only way in the world to tell about that would
be to cut it open!
A. I would say, unless yon looked at the ends ..
Q. But looking at the outside circumference of this you
couldn't tell whether the inside had neoprene in it or whether

96

Supreme Court of Appeals of Virginia

.Ira Weaver
it had woven metal mesh, could you T
A~ Not to look at it, no.
Q. And there is no question ·of the fact that, I take it, that
it does take a p~rson experienced with Butterworth System
hoses to know that they are all made for hot water use rather
than steam useY
A. I don't know that I could answer that at all.

*

*

*

*

*

IRA WEAVER,
called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined a~d testified as follows :

DIRECT EXAMINATION

page 164 ]

By Mr. Howell:
Q. Mr. Weaver, state your full name, sir.
A. Ira W e.aver.
Q. And what is your age, Mr. Weaver?
A. Fifty-two.
Q. Now, Mr. Weaver, raise your voice a little bit so the
juror on the· back row can hear you without any trouble, and
I will move over here because this may help to direct your
attention.
What is your occupation, Mr. Weaverf
A. Carpenter.
Q. You are a carpenter!
A. Yes, sir.
Q. And were you working out at the Norfolk and Western
Redgate terminal station in 1962 and in January of 1963 Y
A. Yes, sir.
Q. Do you recall about what month it was that the Norfolk
and Western began to operate passenger trains out of the
Redgate Avenue station T
A. No, sir, I don't.
Q. Do. you remember seeing the passenger trains start one
time going out of that station T
page 165 ] A·. Yes,· sir..
·

*

*

*

*

*
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. Q. Did you have occasion, Mr. Weaver, to observe a portable steam generator and a hose running into the boiler room
theref
A. Yes, sir.
Q. What, if anything, unusual did you see with respect to
that hose prior to the day - were you there the day th:s
man got burned T
A. Yes.
Q. Well, did you see anything unusual about the hose
running from the generator into the. boiler house before the
day this man got burned!
page 166 ] A. Yes, sir.
Q. Speak out loud, Mr. Weaver, because I am
getting out of hearing.
A. I was working on the door that leads into the boiler
room.
Q. I want you to mark that door. I am showing you Plaintiff's Exhibit 2. Would you put an arrow pointing to the door
that you were working on Y
A. The door right here. (Indicating)·
Q. J rist put an arrow pointing to the door.
A. (Witness complied.)
Q. That is it. All right, sir. What was your position as you
worked on that door Y
A. I was on the scaffold.
Q. All right.
A. Working at the top of the door.
Q~ And what did you see with respect to this hose as youA. Well, I was up there on the scaffold working on the
door and I heard a little sound and I looked around and that
hose had swelled up.
Q. Had ~welled up f
A. Yes, sir.

*

*

*

*

*

*

*

*

*

*

page 167 ]

Q. All right. What did you do when you saw that hose f
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Now, you are holding your hands up about - what is the
diameter of that Y
A. It was swole up like that with a great big knot in the
hose. (Demonstrating)
Q. How far between your hands Y
A. Around, I would say around ten or twelve inches.
Q. All right. What did you do when you saw that hose
swell that bigY
·A. I got out of there as quick as I could.
Q. Why!
A. Because I was scared that thing would bust and burn
me up there.

*

*

*

*

*

*

*

*

*

*

page 168 )

Q. What did you do? Did you continue working on that
doorY
A. No, sir.
Q. Where did you work Y
A. I went over there where Harold was at and went to
work up on the second story.

*

*

*

*

*

*

*

*

*

*

page 169 )

Q. Now, did you ever see any damage to the door that you
were working on after this day when this hose swole up as
you described Y
A. Well, it was damage done to the door over there. We
went there to straighten it out.
Q. Now, will you show us approximately where the door
was damaged YPut an X.
A. There is the damage right there. (Indicating)
Q. ·All right. Did you yourself see that door damaged? Were

•
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you there?
A. Yes, sir.
Q. How was the door damaged!
A. Well, it caved in. It was bent.
page 170 ]
Q. But you don't know what caused it to cave
in!
.
A. No, sir.
Q. All right, sir, don't say what anybody told you. You did
not see that. Where were you the day that the hose broke and
burned Joseph Johnson Y
A. I was up on the second story, up in there working, and
I heard the noise. I come down and looked out the window
there next -:- right by the steam thing.
Q. How many days before. Joseph Johnson got burned
was it that you straightened the dent out in that door! Approximately how many days before he was burned?
A. Well, I would say approximately two or three days.
Q. How many men did it take, only one or more, to straighten the door out 7
A. No, sir, one on the inside .and one on the outside.
Q. Were there any Norfolk and Western inspectors in this
building around this boiler house and this door Y
A. Yes, sir, they was all around there at that time.
Q. What was there - what would they do as inspectors!
page 171 ]
A. Well, they would go down to see that everything was done right.
Mr. Howell: That's all. Answer Mr. Worrell.
Mr. Worrell: We have nothing, that is all.
The Court: You are excused. You may go.
Mr. Worrell: Just one second.
CROSS-EXAMINATION
By Mr. McNamara:
Q. Who were you employed by as a carpenter at that time?
A. B. F. Parrott Construction.
Q. B. F. Parrott Construction in Roanoke Y
A. Yes, sir
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CARLOS B. COOK,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows :
page 172 ]

DIRECT EXAMINATION

By Mr. Howell:
Q. Mr. Cook, state your full name.
A. Carlos B. Cook, sir.
Q. And your age Y
A. Fifty.
Q. And what is your occupation, Mr. QookY
A. Steam fitter and w_elder.
.
Q. How many years experience have you had as a steam
fitter!
A. Approximately fifteen years.
.
Q. In 1962, the month of December, 1962, through and including January 3, 1963, were you working down at the
Redgate Avenue passenger station of the Norfolk and Western!
A. Yes, sir.
Q. Did you have occasion to observe a portable ~team
generator that was down there during the month of December
and the first part of January Y
·
A. Yes, sir.
.
Q. Would you explain to the jury what you observed with
respect to that generator .as t9 what its purpose was and how
it was - what it w.as there for and what it did as you observed it.
page 173 ] A. Well, the main purpose for it was to supply
temporary steam for the passenger Pullman cars
that was coming in at the station at the time it was opened,
and that was its function, to supply steam· to the cars.
Q. All right. Now, Mr. Cook, did you observe how the :.;ailroad would get the steam into the cars directly into the cars
from this generator Y
A. Well, from the steam generator there was a hose. running to a permanent pipeline coming off of the boiler going
underground to the different locations along the track that
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supply steam to the cars from those connecting valves at
the track. They would hook a hose direct to the cars from
those valves to get the steam into the car.
Q. All right, sir. And who would actually turn the steam
into the cars, did you observe thatY
A. Yes, sir, the Norfolk and Western yardman would
operate the valves at the stations near the cars to open the
valves and supply the steam to the cars.
Q. On December 26, 1962, what was the status of the work
on the underground pipes leading from the boiler house to
the railroad tracks Y
A. Will you state that again, please!
Q. What was the status of -the work with respect to the
underground pipes leading from the boiler room
page 174 ] to the railroad tracks f Were you working on
them YHad they been completed or what f
A. They had been completed and were ready for use.
Q. Now, did you ever observe anything unusual occur with
respect to the hose leading from the steam generator to the
piping in the boiler house!
A. Well, the hose leading from the steam generator going
to the pipe, the permanent pipe in the boiler room, was laying
mostly on the ground, on the boiler room floor kind of in an
S-shape leading to the back end of the boiler over to the
permanent piping.
Q. What do you mean by an S-shape Y
A. Well, it was curled, you know, more or less in a crooked
state.

*

*

*

*

*

*

*

*

*

*

page 179 ]

Q. All right, Mr. Cook. Did you see any change in the color
of the hose leading from the generator to the boiler room
between Decem~er 26th and up to but not inpage 180 ) eluding the day that Mr. Johnson was burned!
A. Yes, sir, the hose was a black hose. The first
one that was put on there was a black rubber hose.
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Q. Was that changed!
A. And that was changed a day, I think about a day before
that accident happened and was replaced by a lighter colored
hose, presumably a new hose, it looked like to me.

*

*

*

*

*

*

*

*

*

page 181 ]

Q. Now, Mr. Cook, don't say what may have happened to
the hose. You have told me it was a black hose and it was
replaced by a lighter hose Y
A. Yes, sir.
Q. Was the lighter hose ever taken off before Joseph Johnson got burned Y
A. Yes, sir.
Q. What day with respect to his burning was the lighter
hose taken off!
A. If I am not badly mistaken, I think it was taken off
the early part of the morning just before, you know, before
he got hurt, and was replaced by the hose that blew up.
Q. Now, how many years experience have you had working around steam hoses Y
A. Well, fifteen years at least.

*

*

*

*

*

*

*

*

*

*

page 183 ]

Q. Mr. Cook, based upon your fourteen years experience
as a steam :fitter and your experience in .working with and
observing steam hoses that are supposed to carry
page ·184 ] one hundred pounds per square inch of steam
pressure, would you tell us what is the ordinary
and customary construction that you ~ave observed in this
type of hose Y
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A. Yes, sir. The interlining of the hose is used with a mesh
of metal.
Q. V\1lat is the purpose of that metal mesh t
A. Well, that st:r;engthens the pressure capacity of the
hose, and also keeps it from kinking and bending.
Q. All right, sir. Now, when did you first know that anything unusual had happened on January 3rd when Mr. Johnson got hurt! What was the first you knew that anything had
happened?
A. WellQ. Where were you at that time!
A. Well, at the time of the accident I was within three
feet, I would say, of the fellow that got scalded. My back was
to the hose, and when it blew up, naturally when one hundred
ten pounds of steam broke loose somebody is going to move,
and I moved right fast because the door was about four feet
off the floor and had been raised up to get ventilation inside.
It was mighty hot in there, and my instinct was to get out
of that, so I dived out the door dragging one of the helpers
of the insulator with me. He caught me on the
page 185 ] shoulder and I drug him out with me, and when
I got outside I ran around to the boiler room to
the opposite side where the valve was to the permanent line
where the hose was hooked up and cut it off.
Q. Whose valve is that valve Y
A. The temporary valve that was on the opposite end of
the hose from-the steam jenny.
Q. Was that Norfolk and Western valve Y
A. It was put there for temporary use of the steam jenny.
Q. Right, sir.
A. And I ran around there and cut it off because I knew
the back pressure from the line was just as dangerous from
the steam pressure from the steam jenny, so when I got
around there Gresham's steam jenny operator had beat me
to it. He was cutting it off, so I askedQ. Where w.as that actually!
A. That was on the track side of the boiler room, which
would be the front side of the boiler. The jenny was up the
back of the boiler.
Q. I show you Plaintiff's Exhibit 4 and ask you if that
picture reflects the approximate location of where this valvQ
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was that the jenny operator had turned off! I don't know
whether it shows the approximate location. ·
page 186 ]

(Exhibit shown to the witness.)

A. This is the back side of it.
Q. The back side near the tracks Y
A. Of the boiler room, yes, sir. I had to. enter through
this -back door.
Q. Put an arrow at the door where you had to enter
through.
A. (Witness complied.)
Q. All right. Now, was the valve inside the boiler room or
on the outside Y
A. It was on the inside approximately five feet from the
corner of the boiler room.
Q. Here is Plaintiff's Exhibit 3. I doubt if that shows (Shown to the witness.)
A. Yes, sir, that is the permanent pipeline and here is
where the hose was hooked to the valve.
Q. Right. Put the letter "V" where the valve was on Plaintiff's Exhibit 3.
A. (Witness complied.)
Q. All right, sir. Now, that, you said, had been turned off.
What did you do after you found that it had been turned offY
A. Well, when I found out the steam jenny operator had
beat me to the valve and was cutting it off, then
page 187 ] I stepped back outside toward the tracks where
the men had gathered and I asked if there was
anyone left in the boiler room. And I looked the crowd over
and my men were there, and most of the others were insulators covering the boiler, and pne of the fellows said, ''Gee,
J. B. is still in there,'' see, so I knew right where he was at
because I had been standing within three feet of him with
my back to him, and Q. Can you tell me about how much distance it was from
the wall to the boiler that J. B. was working on f
· A. Well, I would say four feet from the wall to the boiler Q. All right, sir.
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A. -and I ran back in. Knowing exactly what was in the
boiler room I could avoid running over a barrel here and
one there, where I knew exactly where they were, and I went
through all this steam. I went around the back of the · boiler
and felt for him on the floor, and I felt him and picked him
up and carried him to the door. By the time I got him to the
door he hit this cooler air and he come to, and he said, "Wrap
me as quick as you could,'' so I carried him outside onto the
hard-top between the tracks and the building, and some guy,
I don't know who he was, a nice fellow anyway, he had a
long sheepskin coat on. He was getting ready
page 188 ] to board the passenger train, and he took his
coat off and wrapped him up. Then I ran over
to the office and I asked the girl at the desk to call the ambulance, and it was a little delay there because she didn't
know whether she should call or not. She didn't know whethm·
the Norfolk and Western should be responsible forQ. Don't say that. Did she call 7
A. I think she made an effort to call but had been notified
after trying that the ambulance was on its way. Someone
else evidently called.
Q. I see. And then did you go back outside f
A. Yes, sir, I went back out where the injured was.
Q. After things had quieted down and J. B. had left, did
you examine the hose that had blown f
A. Yes, sir, when the hose had been taken off and laid
over on the side where the .steam jenny was laid up to the
sidewalk I went over there and looked it over.
Q. What color was· it Y
A. It was a black hose.
Q. How did it compare in color with the first hose that
had broken, that had been replaced with a lighter colored
hoseY
A. It looked the same to me, both of the same
page 189 ] .type.
Q. What is the approximate diameter Y
A. It looked about two and a half inches outside diameter.
Q. Describe for us the rupture as you saw it.
A. Well, the rupture was of an_ X nature. It just seemed
like it exploded and just burst out like.
Q. Could you see the inner construction of that hose f
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A. Yes, sir, very plainly, because when it ruptured it remained opened and didn't close too much.
Q. Was there any braid of the type that you have described
in that hose t
A. Well, I couldn't observe any metal in it. That is why
I was interested in questioning -

*

*

*

*

*

CROSS-EXAMINATION
By Mr. Worrell:
Q. Mr. Cook, for whom were you working!
· A. I was employed by E. K. Wilson and Sons, Plumbing
and Heating Contractors in N orfol.k.
Q. And am I correct that you were in charge
page 190 ] of the Wilson forces on the job at the boiler room
during the time of your shiftY
A. Yes, &ir.
Q. And you were working in the installation of the boiler Y
A. Yes, sir.
Q. So that this boiler was not yet complete, was it 7
A. No, sir.
Q. And you also had some people from N orport Company
out there working under you f
A. No, they weren't working under me. I think that must
have been the subcontractor to them installing the insulation
part.
Q. They were installing the insulation on the boiler and
that was not complete, was it!
A. No, sir.
Q. All right, sir. Now, you were in there doing that work
at the time that this accident happened Y
A. Yes, sir.
Q. And E. K. Wilson, your employer, was the subcontractor
on the job for the plumbing and heating?
A. Yes, sir.
Q. Now, in this boiler room, am I correct that this is a
one-story compartment"?
page 191 ]
A. Yes, the boiler room itself, yes, sir.
Q. And it is separated off from the rest of the
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terminal building by a solid wall, is it not f
A. Yes, sir.
Q. And it houses the boiler and the pipe system which is
there in connection with the boiler, right Y
A. I didn't get that last word, sir.
Q. The only thing in this boiler room that we are referring
to is the boiler itself and the pipe system in connection with
that boiler, right!
A. Yes, sir.

*

*

*

*

*

*

*

*

*

*

page 210 ]

RALPH FRANKLIN BERRY,
called as an adverse witness, having been first duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION (Adv.)
page 211 ] By Mr. Howell:
Q. State your full name, sir.
A. Ralph Franklin Berry.
Q. And what is your position with the Norfolk and Western
Railroad!
A. Road foreman of engines, Norfolk terminal.
Q. And what division are you in with the railroad Y
A. I am in the transportation.
Q. And how many years have you been with the Norfolk
and Western Railroad Y
A. Off and on since 1929, sir.
Q. Are you acquainted with the approximate date when
the Norfolk and Western began to operate passenger cars
out of the Redgate station!
A. The day after Christmas or December 26, 1963.
Q. .Did you go down to the passenger station during December 26th, 27th, 28th, 29th, that period of time!
A. At different times, yes, sir.
Q. Did you observe the method that the railroad was using
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for heating the passenger cars?
A. Not particularly, no, sir. I knew that there was a steam
generator that the contractor had there or ~omeone had there
that was supplying steam.
Q. To the railroad cars, for the passenger cars?
page 212 ] A. For the ground connections.
Q. Now, sir, did you observe an executive car
come into the passenger station during the period of December 26th to January 3rd, during that period?
A. There were cars in and out of the - executive cars in
and out of the passenger &tation at different times, yes, sir.
Q. And were they heated with this portable steam generator?
A. They were heated with steam. Some with a portable
generator; yes, sir.
Q. All right. Some of them were heated with a portable
steam geneTator. Did the railroad use other methods for
heating these executive cars!
. A. We had locomotives that when necessary we coupled
to the cars, yes, sir.

*

*

*

*

*

*

*
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*

*

page 213 ]

Q. Weren't you in charge of those engines?
A. Not at the passenger station, no, sir.
Q. Didn't they come from your division you were in?
A. They came from the roundhouse, yes, sir.
Q; Well, you personally observed them when you walked
down·there, didn't you YYou saw them Y
A. I would see them there but they weTe not under my
jurisdiction.
Q. I understand they were not . under your jurisdiction
but you observed itt
A. Yes, sir.

*

*

*

*

*
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Q. Did you observe these engines furnishing
page 214 ] steam to these executive cars 7
A. Yes,. sir, there was - we used them both
for steam and to pump up air pressure.
Q. All right, sir. Now, tell us how the steam was furnished
to the cars!
A.· Steam was furnished to the cars from a locomotive with
a steam connection from the locomotive directly to the car.

*

*

*

*

*

*

*

*

*
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page 216 ]

Q. Well, if there was a steam generator there you did see
the steam generator, didn't you! .
A. Yes, sir.
Q. Now, if we had a steam generator there to furnish steam
can you tell us why there was a diesel engine there to furnish
steamY
A. No, sir, I can't. I know nothing of the steam generator
other than I know that there was one there.

*

*

*

*

*

ROBERT GRAY HAGER,
.
called as a witness on behalf of the plaintiff, having been
first ~uly sworn, was examined and testified as follows :

page 217 ]

DIRECT EXAMINATION

By Mr. Howell:
Q. Mr. Hager, will you state your full name, sir.
A. Robert Gray Hager.
Q. Are you in the ·motive power section of the Norfolk
and Western Y.
A. Yes, sir.
Q. You know Mr. Young, the regional vice-president Y
A. Yes, sir.
Q. How long have you been working for the Norfolk and
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Western!
A. Forty-two years.
Q. And what was your position in December, 1962 Y
A. Coach yard'foreman.
Q. How many years experience have you had in the handling
of steam; that is, the methods used for getting steam into
passenger cars Y
A. Twenty-two years.
Q. What are' yout· direct supervisory duties and responsibilities with respect to the heating of passenger cars Y
·
A. The forces that do it work under my superpage 218 ) vision.
Q. And who actually turns the valves to put
the steam in the passenger cars! What is the name of that
position!
A. Well, there are two different positions to do that work.
There i~ a coach repair or a car repairer, either one, just the
ones that .are instructed to go at the time.
Q. Were you working from December 26, 1962, through
and including January 3, 19631
A. Yes, sir.
Q. Were you acquainted with the fact that as of December
26th the Norfolk and W este1·n would be running passenger
cars out of Redgate Avenue station!
A. We was notified of that, yes.
Q. And did you have the responsiblity of supervising the
heating of those cars through these people, the coach repairman and car repairman f
A. I did.

*

*

*

*

*

*

*

*

*

*

page 219 ]

Q. What instructions, if any, did you give your coach repairman and repairman concerning the procedure that would be
used for heating the passenger cars at the Redgate Avenue .
station commencing December 26th, and the procedure that
was used through and including January 3, 1963 T
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A. There is no change. We heated the cars 1n the same
manner we heated them at the old place.
Q. All right, sir. Did you go down and ever go down to
where the passenger cars would be spotted and where the
passengers would board during this period December 26th
to January 3rd Y
A. I did, yes.
A. Do you mean before we left the old place or at the new
generating the steam that went through the pipes to the ears Y
A. Yes, sir.

*

*

*

*

*

*

*

*

*

*

page 220 ]

Q. What did they if he knows. What kind of hose did you
use at Norfolk to get the steam fromQ. Did you see the portable steam generator that waS\
placet
Q. Well, let's take the old place. That was December 23rd
you were at the old place, weren't you!
A. Yes, sir.
page 221 ] Q. All right.
A. We used two different kinds of connectors,
steam connectors up there. We used pipe with steam heads
on them and we .also used a metallic hose.
Q. .All right, sir. And when you went down to the Redgate
Avenue station what type of hose did you use to get the steam
into your cars f
A. The ground plants were equipped with a mesh-covered
hose, wire mesh-covered hose~
Q. All right, sir.

*

*

*

*

*

HARMOND BRADLEY,
called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined ,and testified as follows :
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page 222 ]

DIRECT EXAMINATION

By Mr. Howell:
Q. Mr. Bradley, state your full name, sir.
A. Harmond Bradley.
Q. Who do you work forT
A. Norfolk and Western.
Q. Are you in the motive power division Y
A. Yes, sir.
Q. Do you know Mr. Young, the former chief engineer and
the present resident vice-president Y
A. I know him, yes, sir.
Q. What was your position with the railroad in December
of 1962 and through and including January 3, 1963 Y
A. Roundhouse foreman.
,
Q. And how many years had you been roundhouse foreman f
A. Since '57.
Q. And what are the supervisory duties of the roundhouse
foreman with respect to heating the passenger cars prior to
their departure f
A. To have the locomotive for it.

*

*

*

*

*

*

*

*

*

*

page 223 ]

Q. Now, Mr. Bradley, if we have not confused you too
much, answer the question.
A. I don't quite know what you want of me.
page 224 ]
Q. I want to know how much experience you
had in the handling .and supervising of transmission of live steam from a ground source to passenger cars.
A.. I have done it before.
Q. I mean how many years experience have you had T
. .\. I don't remember the :first t~e I had any connection.
Q. I mean roughly speaking?
.
A. Roughly since I have been on the railroad.
Q. That would be what twenty, forty years T
A. Not hardly.
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Q. How many years - I have had so many witnesses today
-how many years have you had Y
A. 1940.
Q. All right, sir. Twenty-odd years. Now, had you learned
the qualities of steam and propensities of steam and knew
that in December of 1963- December, 1962, excuse· me Mr.
Braqley working with · steam ·had you learned its qualities
and propensities!
A. I think I know what steam is capable of.
Q. Tell us what it is capable of if it makesA. It's a source of power.
Q. If it makes contact with the human body what is it
capable ofY
Mr. Worrell: If Your Honor please I think
the Court would take judicial notice that hot
steam will burn.
·
Mr. Howell: All right, sir.
The Court: We can put it in the evidence, the results of
steam.
Mr. Howell: All right, we accept that the Court will take
judicial notice.
The Court: Yes, it will be admitted. The photographs showing the result.
·
Mr. Howell: All right, sir.
page 225 ]

By Mr. Howell:
Q. Now, did you have oceasion to go down on December
26th when the first passenger train was going to leave to go
west from Norfolk operating at the Redgate Avenue station Y
A. I do not remember whether I was at the station at that
time or not.
Q. Do you know Mr. Vance Russell!
· A. Yes, sir.
Q. Do you know what kind of hose the railroad was using
at first to take the steam from the ground connection, the
live steam into its cars!
page 226 ]

Mr. ~cNamara: I have the same objection.
The Court: Objection sustained.
Mr. Howell: We nQte our exception, if Your
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Honor please.
.
The Court: What they were using at the time of this accident is pertinent, not what they used before. It might have
been in violation of the law a hundred years but they had the
rightMr. Howell: This is to show knowledge, Judge, of the
necessity of having armored hose rather than .a plain black
rubber hose. I mean bringing notice to the Norfolk and
Western.
Mr. Worrell: The same thing we talked about all day. What
hose they used at the Norfolk and Western tracks completely
separate and apart and different from E. T. Gresham is immaterial.
The Court: Let's get along with the case. Ask him - put
the question to him.
By Mr. Howell:
Q. Let me ask you the question again.
The Court: I don't think it is material.
By Mr. Howell:
Q. Give us the answer.
A. Do I know what kind of hose!
page 227 ]
Q. Yes, sir.
A. Yes, sir.
Q. What was it Y
A. It was a rubber hose.
Q. And was it changed?
. A. Yes.
Mr. McNamara: I object to that, Your Honor.

*

*

*

*

*

*

*

*

*

*

page 229 ]

By The Court:
Q. Did you change the hose down at the Redgate Avenue
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station to a different hose Y
A . .At the Redgate .Avenue station I did change the hose.
I don't know when.

*

*

*

*

*

*

*

*

*

*

page 230 }

By Mr. Howell:
Q. Mr. Bradley, look at the jury and tell them what type
of hose you changed to when you took the black rubber hose
off.
·
A. Yes, sir.

*

*

*

*

*

By The Court:
Q. Do you know why they changed it Y
page 231 } .A. Yes, sir.
Q. WhyY
A. It's a better hose.
By Mr. Howell:
Q. .And what kind of hose was it that you changed Y
A . .A rubber hose.
Q. You changed from·-a rubber hose to a rubber hose Y
A. Yes, of a different type.
Q. A different type. Tell the jury what the difference in
the type was. I want you to look at them and tell them.
A. What is the difference!
Q. Yes, the difference. You said you changed it. What was
the difference between one hose and the other hose Y
A. The hose I put on there would last longer. It was more
durable.
Q. Tell us why it was more durable. What was the difference in the construction t
A. In the construction of the hose 7
Q. The material. The material, what it was made out of.
.A. It was made with rubber and, I don't know
page 232 } what is on the inside of that hose.
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*

*

*

*

*

page 236.}

CJJARENCE M. HARKINS,
having been duly sworn, was examined and testified as follows:

By Mr. Howell:
Q. Mr. Harkins, state your full name, sir.
A. Clarence ~I. Harkins.
Q. And Mr. Harkins, who- first what is your occupation
or profession!
A. I am ·a vice-president of B. F. Parrott Company, general
contractors from Roanoke, Virginia.
Q. And did your company receive the contract to build a
passenger station for the Norfolk and Western Railroad Y
A. Yes.
'
.
Q. And 'vhat did you yourself have to do with the overall
supervision of that job?
A. I was .in charge of it.
Q. All right, sir. Just one 1uinute, l\Ir. Harkins. Mr. Harkins, did you have. occasion prior to this building being turned
over to have any discussion with the Norfolk and Western
Railroad concerning· ft method of heating the Norfolk and
Western passenger cars t
A. 1:res, sir.
Q. Would you state how the subject of heating the passenger cars came up and what, if anything, the Norfolk and
Western requested your company to do Y
Mr. Worrell: I think he should relate witb whom with the
Norfolk and Western he had such discussion.
page 237 } M.r. Howell: I agree with you, Mr. Worrell.
By Mr. Howell:
Q. And identify the person.
· A. Most of the discussion was with Mr. Walter Young,
chief engineer of the railroad; then chief engineer.
Q. And what brought up the subje~t, Mr. Harkins¥
A. The realization that the boiler, the high pressure boiler
would be lata in delivery, and I think the record will indicate
that the boiler was scheduled for shipment on the 30th of
November and it was necessary for the railway company to
operate the station in the early part of December.
Q. All right, sir, keep your voice up. Did you make known.
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the fact that the permanent boiler wouldn't be in operation
to Mr. Young!
A. That was a matter of common knowl~dge, yes.
Q. The railroad knew this T Did you tell the railroad this T
A. Yes.

*

*

*

*

*

*

*

*

*

*

page 238 }

Q. All right, ~Ir. Harkins. What, if any request
page 239 } did the Norfolk and Western make with respect
to a method of heating its passenger cars! And
give us the course of A. All right.
Q. - dealings with the Norfolk and Western concerning
the use of a portable steam generator to heat its passenger
cars; and you may refer to your letter of J tine 4, 1963. I am
returning to you your file.

(Handed to the witness.)
A. First this letter, of course, makes reference to it, but
there is some additional background that I will have to bring
into it before I answer you your question.
Q. Just go right ahead.
A. In mid November - well, on one occasion while I was
in Norfolk with Mr. Young and we made a joint Inspection
of the facility and to see what the status of .the work w~s it
was realized or reaffirmed that the station had to be in operation as of early December and that some method of heating the passenger cars would be necessary. I was requestedQ. Who made this known to you 1
A. Well, it was a matter of common knowledge, but we
discussed it between us.
Q. Between you and who T I want to make sure the record
shows. You say Mr. Young!
A. Mr. Young and our heating contractor, the
page 240 } job superintendent, and everybody who was involved in it. And at that thne I was requestedQ. BywhoY
A. By J\IIr. Young to see what I could do in making ar-
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rangements for a tcn1porary steam supply during the interval when required, and upon receipt of that request, why,
IQ. Go ahead.
.
A. - started to try to get something worked out.
Q. All right, sir. Did the Norfolk and Western make that
decision right there during that conference with Mr. Young!
.A. No.
Q. ·What did they tell you to do about the situation if they
did not tell you to go ahead and rent the generator? What
did they tell you to do 1
·
A. I made an inquiry through E. l{. Wilson, and I might
· add that E. K Wilson were the plumbing and heating contractors in that facility, and because of the nature of the
installation, why, we were very reluctant to attempt any
operation of that facility by any other than the plumbing
and heating contractor. And so their representative was requested to submit something to me to take care of it.
Q. Well, what did the - did you say that
page 241 ] Norfolk and Western did not on that day tell
you to go ahead with it Y
A. Yes.
Q. What did they tell you to doT You may refer to your
notes because I know it has been a long time ago.
A. I obtained inforn1ation from E. K. Wilson and made
a verbal report to Mr. Young.
Q. Of Norfolk and Western!
A. That we could get something to put in there, and he
told me to hold everything in abeyance until a later date .
. Q. I see. Until a later date?
A. Yes.
Q~ All right. Now, at a later date did Mr. Young give you
any instru~tions and, if so, what were they f
A. I was instructed to arrange for a temporary steam
unit to be provided.
Q. Through what means, what device? I mean what was
going to create the temporary A. To put in a temporary steam unit.
Q. Jenny?
A. A generator.
Q. Yes, sir. NowA. Which were the only thing you could have done. You
have to have something of that nature.

Norfolk and Western Rwy. Co. v. Jos·eph B. Johnson 119

Clarence M. II arkins

*

*

*

*

*

*

*

*

page 244 ]

*

Q. The original contract, what did it provide with regard
to your obligation to put a portable steam generator out
there and furnishing portable steam to the Norfolk and Western cars!
page 245 ]
A. It had no such provision.

*

*

*

*

*

*

*

*

*

*

page 249 ]

CROSS

EXA~1INATION

By Mr. McNamara:
Q. Mr. Harkins, although the original contract did not
call for the provision of temporary steam, it did provide for
the provision of and installation of a boiler for a permanent
steam system, did it not T
A. Yes, sir.
Q. And is it not so that the only reason for the ultimate
use of a temporary steam supply was because that permanent
boiler was not received and installed in time on the original
completion date and then still in that status as of the date
that the Norfolk and Western had to begin running its trains?
A. That is correct.
·
The Court: Is that all T
Mr. McNamara: I think that is all.
REDffiECT EXAMINATION

*

*

*

*

*

*

*

page 250 ]

.*

*

*
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By Mr. Howell:
Q. Mr. Harkins, did you advise Norfolk and
page 251 ) Western the approximate date that the boiler
would be completed Y
A. No, no.
Q. You did not. Do you know when the boiler w·as completed?
A. Specifically, no ; generally, yes.
Q. Well, generally. What is your general recollection of
the date that they completed the permanent boilerY
A. Approximately the first week, at the end of the first
week in January of 1963, I would say.
Q. The end of the first week in January of '63 Y
A. Yes.

Mr. Howell: That is all.

*

*

*

*

*

page 315 ]

JOSEPH B. JOHNSON,
the plaintiff, called as a witness on his own behalf,
having been first duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION
By Mr. Howell:
Q. Mr. Johnson, state your full name.
A. Joseph B. Johnson.
Q. And what is your age, Mr. Johnson t
A. Thirty-seven.
Q. Mr. Johnson, what is your trade!
A. I am an asbestos worker, known as a pipe coverer.
Q. Now, describe in detail, ~fr. Johnson, the work that an
asbestos worker engages in. I want .to know what he works
on, what use he has to put his body to at various times in
the discharge of his ·work as an asbestos coverer.
A. First of all we deal with anything hot or cold, or anything that needs to be protected against heat or cold~ My
work consists primarily of heating and air conditioning.
Q. Tell us what you do with respect to that.
page 316 ) See, we want to know what you do.
A. As a pipe coverer I am obliged to make in
many areas such as underneath buildings and most cases in
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tight places. In new construction the work consists of pipes
both plumbing and heating throughout the building.
Q. Where do you have to go and what position do you
have to get in to get to these pipes 7
A. My work is most always either under the slab under
the building or up over the ceiling, which involves reaching
up, or if it is under the building getting in tight quarters to
reach the object to be insulated.
Q. All right, sir. Now, what date were you first assigned
to cover· a boiler out at the Norfolk and Western passenger
station!
A. January the third, 1963.
Q. And what day were you burned Y
A. January the third, 1963.
Q. What time did you go to work 1
A. Seven-thirty, I think. It might have been eight or half
an hour earlier.
Q. And relate, if you will, where you were workllig in
the boiler room.
A. We - I say ''we,'' there were other insulators in there
with me concentrating on the body of the boiler. I in
particular was working on what you consider
page 3J7 ) the front of the boiler which has an overhang,
a protrusion of the boiler, and this protrusion
and the area under the protrusion has to be insulated. I was
working in that part of the boiler.
Q. All right, sir. Now, did you receive any warning of
any sort that a portable steam generator was going to be
turned on sometime that day Y
A. No, sir, I did not.
Q. What was- tell the jury just what happened when you
got hurt~
A. It was almost noon on this particular day. Usually we
try to break off our work and spot it where it would be
easy to continue afterwards. So, I had a couple of blocks of
insulation that I was to apply underneath this protrusion. I
don't know my exact position, whether I was reaching for
material or whether I was turned around or just what position I was in, but all I know is something which, at the moment, reminded me of a double barrel shotgun blast hit me.
I had never been shocked - don't get me wrong, but that was
my imaginary thought for a moment. Of course that was all
steam, and I don't ·know if I was for the moment knocked
unconscious or not. My thoughts -
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Q. What was the first thing you can recall after this blast?
A. I realized then that my steam line or
·page 318 ] something had bursted with steam in it, and
that I was taking the full load of steam against
my body which had me more or less pinned underneath the
protrusion of the boiler.

*
page 339 ]

*

*

*

*

CROSS-EXAMINATION

·By Mr. Worrell:
Q. Mr. Johnson, on the morning that you went to work out
at the new passenger station, which was January the third,
1963, I believe you said about seven-thirty or eight in the
morning; is that right~
A. Yes, sir.
Q. Did you notice the .hose that led from the steam generator to the pipe in the boiler room¥
A. Yes, I did.
Mr. Howell: Just a moment. Would you approach the bench,
Mr. Worrell!
(Side-bar conference outside the hearing of the jury.)
By Mr. Worrell:
Q. Mr. Johnson, you say you did notice the hose?
A. Yes, sir.
Q. Saw that it led from the steam generator into the pipe
in the boiler roomY
A. I didn't at that time take notice as to where it led
from. I realized it was in the boiler room on the
floor.
Q. I see. And how close to that hose did you
page 340 ]
get during the time from, say, seven-thirty until.
about noon when this accident happened f

*

*

*

*

*

A. This hose led through the door to the best .of my knowledge. It was impossible to get to my work without som~time
.or other stepping over the hose.
·
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By Mr. Worrell:
Q. So you did have occasion that morning to step over the
hose!
. · A. Y.es, sir, I would say so.
Q. Yes, sir. And in doing so, I take it you looked to be
sure where you were stepping!
A. Quite naturally.
Q. You are nodding your head yes f
A. That's right.
·
Mr. Howell: Judge, our objection goes
page 341 ) to this entire line of examination for the reason
that we stated.
The Court: Counsel says that the reason you suggest is
not in his mind at all, so we have to go ahead.
By Mr. Worrell:
Q. What was the general· appearance of that hose!
Mr. Howell: I think I can put that in the record at this
time, Judge. I want it in the record, what he said; namely,
that he is not raising the issue that I brought to the attention
of Your Honor that he did not plead it in his Answer. I would
likeMr. Worrell: I am perfectly willing to put it into this record right now that this question has nothing to do with
whether this man is guilty of contributory negligence.
· The Court: Very well, that satisfies the record.
By Mr. Worrell:
Q. What was the general appearance of that hose, Mr.
Johnson?
A. It was black to the best of my knowledge.
Q. You didn't notice any worn or frayed spots
page 342 )
·
in it, did you T
A. I didn't examine the hose, sir.
Q. I understand, but you did see it if you were close enough
to step over itt
A. I said I presume I stepped over it. I am not sure.
Q. You know you did see it; you remember that?
A. Yes.
Q. And you know it was a black hose f
A. Yes, sir.
Q. You did not know what, if anything, . was passing
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through that hose at the time Y
A. No, sir.
Q. Is that right? But the appearance of the hose did not
cause you to wonder whether there was anything in that
hose that might explode or erupt, was there!
A. I had no reason to imagine such. There was to my
knowledge no unusual noise or operation. There was no one
to my knowledge around the machinery.
Q. And its general appearance was such that from such
observation as you made of it that it seemed to be a normal
rubber hose!
·
.
:Mr. Howell: The witness has said he didn't pay any particular attention.
page 343 ] Mr. Worrell: I understand. I said such attention as he gave it.
Mr. Howell: He gave it no particular attention.
Mr. Worrell: Why don't you let him testify f
Mr. Howell: That is what he told you. You are just trying
to stretch something out of nothing.
By Mr. Worrell:
Q. I don't want to confuse you and I don't want your
lawyer to confuse you.
A. No, sir.
Q. You know what attention you paid to the hose. You
know you saw it there. Did you note anything about it whether
you gave it scant attention or careful attention to it. Did
you notice anything about that hose to indicate that it was
in any kind of defective condition!
Mr. Howell: Judge, when the witness said .he paid no particular attention that would be useless cross-examination and
cluttering of the record:
The Court: I think that goes for both sides. Both sides are
guilty of that.
·
I think you are required to answer that
page 344 ] question.
A. What was the ·question Y
The Court: The answer to that question is yes or no.
A. No, I don't know of any condition.

*

*

*

*

*
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*·

*

*

*

*

Mr. Howell: Just one moment, Judge, we may be approaching the end.
We have got a deposition. We can turn it over to Mr.
MeNamara in just a few seconds. Bear with me just a minute,
·
Judge.
If Your Honor please, we offer into evidence and read
the Interrogatory 2 (a) that was propounded
page 350 ] to the defendant and answer given under oath.
The question, gentlemen - this goes into the
record:
''Give the name and last" known address of any person
who inspected the portable steam generator for safety on
behalf of the Norfolk and Western, including the dates said
inspections were made.''
The answer, which is binding· on the Norfolk and WesternMr. Worrell: I objeet to the comments, may it please the
Court. I think he sh,ould just read it.
The Court: You might ask the Court.
Mr. Howell: Tell them it is binding. I am not reading it
unless it is binding.
''No inspection was made of said generator by or on behalf of said Norfolk and Western Railway Co_mpany."

*

*

*

*

*

*

*

page 353 ]

*

*

*

Mr. MeNamara: I think, Your Honor, if I can make the
motion, the defendant moves the Court to strike the evidence
of the plaintiff and enter summary judgment on behalf of
the defendant on the grounds that there has been no proof
of any primary negligence on the part of the defendant and
that all the proof to this point establishes the uncontradicted
fact that the plaintiff was injured from a bursting steam hose
·from an unknown cause, the hose being in the possession of
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E. T. Gresham Company and being attached to
page 354 ) a steam generator owned and operated by E. T.
Gresham Company.

*

*

*

*

*

*

*

*

*

*

page 385 ]

The Court: I overrule the motion at this time.
Mr. Worrell: We except for the reasons stated.

*

*

*

*

*

page 386 ]

WALTER YOUNG,
recalled as a witness on behalf of the defendant,
having been previously sworn, was examined and testified
as follows:
DIRECT EXAMINATION
By Mr. McNamara:
Q. Mr. Young, you are a resident vice-president of the
Norfolk and Western and have testified earlier .in this case,
correct1
A. Yes, sir.
Q. And at the time of the negotiations with Mr. Parrott
or Mr. Harkins for the Parrott Company for a contract to
construct the Norfolk and Western terminal you were chief
engineer of the Norfolk and Western!
A. That's correct.
Q. Now, sometime during the course of your contact with
Mr. Parrott it became known to you and to Mr. Harkins
that the permanent steam boiler was not going to be in
completion by the time that the Norfolk and Western was
going to start running its passenger trains. Is ·that correct?
A. Yes, sir.
Mr. Howell: When you get to anything material don't lead
him.
page 387 J Mr. McNamara: Right, I .am just bringing him
up to date.
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By Mr. McNamara:
Q. How, I would like to ask you, Mr. Young, whether in
any of these dealing with Mr. Harkins in respect to the
furnishing of steam in the interim period you participated
in the decision as to the method of supplying temporary
steam.
A. At no time did- I participate in any discussion as to
the method of supplying steam. I required the contractor to
take temporary measures to supply the steam.
Q. Did the contractor in advance of supplying this steam
advise you how .he was going to go about it Y
A. Yes, he wrote me a letter to that effect.
Q. What did he say!
A. He said he was going to rent a steam generator.
Q. Had you seen the steam generator Y
A. I had not.
Q. Did you at any time observe it or inspect it or pass upon
its use by the general contractor Y
A. I don't recall ever seeing it. I never passed on its use
except to advise him to go ahead and make arrangements to supply the steam in some manpage 388 ] ner temporarily, and I was advised at that time
that he proposed to do it by means of a steam
generator that he was going to rent. I doubt if I would recognize a steam generator if I saw one.
Q. Were you here in Norfolk, Mr. Young, when the aceident occurred; that is, on January 3, 1963 Y
A. No, I was not.
Mr. McNamara: All right, sir.

*

*

*

*

*

The Court: Just a minute, sir. You are
page 389 ] familiar with steam, of course. You-all had been
running steam locomotives for years?
The Witness : Yes, sir.
The Court: Is it regarded by you in your railroad operations as any danger in the operation and use of steam!
The Witness: I think that uncontrolled steam improperII
u~ dangerous.
e
'f: That is ali, sir.
Mr. McNamara: Let me ask you this, Mr. Young.
Mr. Howell: I thought he had finished with his direct ex-
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amination, Your Honor. We can go on and on rehashing
witnesses.
Mr. MeNamara: I think the Court brought up a new subject that I ought to be entitled to inquire on.
The Court: Go ahead.
RE-DffiECT EXAMINATION
By Mr. McNamara:
Q. Mr. Young, is there any I

Mr. Howell: Don't lead the witness now. You are getting
ready to lead him.
\

V

page 390 ] By Mr. ~leNamara:
Q. "Yipu referred to uncantroUed steam. May I
ask you whether you consider that steam running through
a hose, say similar to this one before you, and properly connected at both ends is controlled or uncontrolled steamY
A. I___don!t....kno.w -a .. thing.jll ..tbe worlfl ....fJ.hQuUh.i~ ~ho~~_j>e
fore me and I don't know whether that-is thin as tissue paper
or whether it is heavy hose designed for steam pressure. In
my opinionQ. Just leave out any reference to this particular hose.

/-

Mr. Howell: No, no, if Your Honor please.
The Court: D9p. 't volunteer unless he asks a question. Overrule the objection.
Mr. MeNamara: I think the witness needed a little clarification of the question. I had complicated it by pointing to this
hose.
By Mr. McNamara:
Q. Let us forget this hose and answer the same question
without any reference to any particular hose.
A. Will you rephrase the question, then, please!
Q. You exm:gssed an o!!!nion that uncontrolled
page 391 ] steam was, in your opinio;u.,_ danger_ous 1
. A:-Y.es, sir.
.. . . ..
..
Q. All right, sir. Now,. I -~~n~ ~o ~~what ~ou me~by
~ncontro~e~a,s __dl_~t~!!gw.shed-fmll!-Can;tioo~d ste8.Jl} Y
-A:-I-tnean that 1s allowed to escape or 1s be~g handled m
an improper container which may burst, a container that is
not properly designed for the pressure that it is carrying.
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I think that would be dangerous.
· Q. Correct, sir. Now, what do you call controlled s.team Y
~- One being carried in a rroper co~l~~~.
Q. so- that it-·woutd not "ours .'
.

A. ·Yes.___
--·
Q..All right, sir. Now, in a proper container steam then
is not in your opinion going to injure anyone who just happens to be in the vicinity of that container!
A. I don't see how it. would be possible for it to.

*

*

*

*

*

*

*

*

*

*

page 392 ]

PRESTON B. DONOVAN, JR.,
called as a witness on behalf of the defendant, having been
first duly sworn, was examined and testified as follows :
DIRECT

EXA~1INATION

By Mr. McNamara:
Q. Will you tell us your name, please, sir.
A. Preston B. Donovan, Jr.
Q. And your position Y
A. Division engineer for the Norfolk and Western Railway.
Q. Now, Mr. Donovan, what was your position in December
of 1962 and January of 1963 7
A. The same thing, division engineer.
Q. Did you have any duties in connection with the construction of the new terminal of the Norfolk and Western at that
~eY

·

A. Yes, sir, I did.
Q. Generally what was your classification; what were your
duties in respect to this t
page 393 ] A. My duty was to see that the construction was
performed maccordance with the specifications
and plans for the job.
Q. And for whom were you performing that duty 7
A. For the chief engineer of the railway company or for
the railway company.
Q. Then were you on the jobsite; were you located here in
Norfolk at that time!
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A. Yes, sir, I was located in Norfolk.
Q. And did these duties Tequire you to be aware of the
progress of the construction of that terminal f
A. Yes, it did.
Q. And can you tell us as of January 3, 1963, to what extent
had the Norfolk and Western - well, let's ask you first to
what extent was that piece of construction completed f
A. The job was about ninety percent complete.
Q. Now, .have you a plan here of that building!
A. I have a plan here, yes. ·
Q. May I hand you that?
Mr. MeNamara: Your Honor, this is an engineering drawing.
By Mr. McNamara:
Q. Will you tell us what this plan is that I
page 394 ] I am handing to you at this time f
(Plan shown to the witness.)
A. This is the situation plan of the new Norfolk and Western
passenger station and office building at Lamberts Point. In
other words, it shows the ground layout of the building and
the situation surrounding it.
Q. Does it show that by engineering drawing to scale f
A. Yes, it does scale one inch equals twenty feet.
Mr. MeNamara: I would like to off-er that in evidence, if I ·
may, Your Honor.
Mr. Howell: I notice this drawling yesterday. Is this as· of
now orMr. McNamara: Yes, this is the building, the outline of the
building. You can see w.hat it is.
, Mr. Howell: We have no objection to it if this was the way
it was in '63.
(DraWing marked by the Court as D-X.)
Mr. MeNamara: Mr. Donovan, would you step down here
before the jury Mr. Howell: You want to answer my question first, Mr.
MeNamara Y I would like to know -
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Mr. MeNamara: I thought. I had.
Mr. Howell: No, you have not.
Mr. Donovan, is this the way the situation was
on January 3; 1963 Y
The Witness: Yes, sir.
Mr. Howell: That is perfectly all right. Glad to have the
plan in.

page 395 ]

By Mr. McNamara:
Q. All right, Mr. Donovan, would you show the jury on
this plan where the terminal building is Y
A. ·The heavy outline that you see here is the terminal building. (Indicating)
·
Q. All right. Now, on the end farthest from me, I can't
tell whether it is east or west, do you have a square there
marked "boiler room," and what is that?
A. That is a one~story portion of the building that is located
at the west end of the building. The remainder of the building
is two-story.
Q. Now, what if any connection is there between the boiler
room and the main building1
A. The only connection is that the boiler room adjoins the
main building. Instead of building a separate room or building the boiler room was added on to the main building and
in that way it has only three walls to it, the fourth
page 396 ] wall being a part of the main building.
Q. Is there a passageway between the boiler
_
room and the main buildingY
A. No, there is no connection, no doorway between the two.
Q. Then what does the boiler room house!
A. The boiler room Mr. Howell: Judge, we submit all this is irrelevant and
immaterial for the record.
By Mr. McNamara:
Q. Go ahead.
A. The boiler room houses the steam boiler and the coal
bin which stores the steam for the boiler and the facilities, the
stoker for that boiler which is there to furnish steam to the
railway cars on the track. It has nothing to do with the heating of the building.
Q. All right. Now, will you take your sheet again, please,
sir. Mr. Donovan, when the Norfolk and Western contracted
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to have this building built where was it operating its passenger
terminal!
A. At the old Union Terminal Building on East Main
Street.
Q. And what if anything was in the location of the new
terminal building at the time that the decision
page 397 ] was made to build one there Y
A. No physical structures.
Q. Just bare ground Y
A. Just bare ground. I think in that general vicinity was
an old house.
·
Q. All right, sir. Now, then, even though the building was
not entirely complete the Norfolk and Western had to some
extent occupied this before this accident, isn't that correct Y
A. That is correct.
·
Q. Will you tell the jury to what extent.
A. Well, the passenger station building itself houses most
of the offices of the Norfolk and Western here in Norfolk, and
my office had been moved into the building, the resident vicepresident's office had been moved in from the Union Terminal
Building, the agents' office had been moved into the building,
and we. were occupying the offices, the office portion of the
building, and on December 26th we started using the passenger
station, the waiting room and the t_icket office portion of the
building.
Q. All right. Now, these things that you have mentioned,
various offices and the baggage portion and the ticket station,
are located in the terminal building as shown on that
platY
page 398 ] A. That is correct.
Q. I will ask you to state whether or not any
of those activities involved any occupancy of passing through
of the boiler room.
A. No, they did not have the boiler room.
Q. To what extent, if at all, had the Norfolk and Western
occupied the boiler room at the time of this accident Y
A. We had not occupied the boiler room at all.
Q. And why not Y
A. Because the boiler was not complete and we had no
business, no reason to be in there to occupy it.
Q. Well, now, who ·was in there Y
Mr. Howell: If Your Honor please, I want to note my ob-jection to the relevancy of this. We are talking about the hose
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and generator and the pipes.
Mr. McNamara: We are talking about a condition in this
boiler room which this gentleman has just said was not occupied by the Norfolk and Western.
The Court: Note the objection and the Court has sustained
it.
page 399 } By Mr. MeNamara: ·
Q. Who was doing. anything in that boiler
roomY
Mr. Howell: That is the question I objected to.
Mr. MeNamara: Well, we have been talking about it for two
days.
Mr. Howell: All right, go ahead, Mr. McNamara.
By Mr. McNamara:
Q. Go ahead.
. A. Well, the boiler room was still under the control of the
general contractor.
Mr. Howell: If Your Honor please, that is not responsive to
the question he asked him. He asked him who was in there.
The Court: Strike the anwer out.
Mr. Howell: That is a conclusion and it is immaterial. The
whole line is immaterial.

.Q. Mr. Donovan, if you will -

·

The Court: Confine it to the question.
page 400 ] By Mr. McNamara: .
Q. What com;pO!fl,ies representatives were doing
anything in the boiler room 1
Mr.

Ho~ell:

We submit that is irrelevant and immaterial,

if Your Honor please.

The Court: Overrule your objection.
A. Representatives of the Parrott Company and representatives of their subcontractors, the E. K. Wilson Company and
the Norport Insulating Company, who were subs to E. K. Wilson, and so far as I know they were the only ones that were
occupying the boiler room.
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By Mr. McNamara:
Q. All right. Now, who was in control of the temporary-~
let me put it this way to avoid Mr. Howell's objection: who
was operating the temporary steam generator f
A. Well, that was being operated by the E. T. Gresham
Company.
Q. And who owned it1
A. E. T. Gresham Company.
.Q. Did the Norfolk and Western - tell the Court whether
or not the Norfolk and Western through its officers, agents
or in any·way controlled the operation of that steam generator!
page 401 )

Mr. Howell : If Your Honor please, here 'is an
engineer, we spent a day and a half here showing
what the Norfolk and Western employes did. Now, if they
are going to take an engineer and try to put an eraser on
the testiii!ony that the plaintiff put on he is not in position
to say what the Norfolk and Western employe did unless he
stood up out therer tw.enty-four hours a day.
·
The Court: The Court is very anxious to get that phase of it.
Mr. Howell: But you see at this point·The Court: This gentleman ought to be in a position to know.
If you have an objection I will ask him.
By The Court:
Q. You were the engineer and approved the plans and
specifications, did you not Y
A. No, sir, I didn't approve the plans.
Q. Well, they were accepted, the plans that were submitted f
A. Yes, sir.
·
Q. On the 26th of December passenger service opened up
at that station, did it not f
A. Yes, sir.
page 402 )
Q. And you had your office force and ticket
sellers and everything connected with baggage and
otherwise. What did the general contractor have to· do on the
26th of December to complete his job and get paid Y
A. He had quite a number of things yet to complete.
Q. As to this furnace room, you were familiar with that
situation Y
A. Yes, sir.
Q. No generator had been put in there by the subcontractor.
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Mr. McNamara: You mean the permanent boiler had not!
The Court: The permanent boiler!
A. The permanent boiler was not. complete as of the 26th.
By The Court:
Q. Did you not authorize a contractor then to put in whatever is necessary to furnish steam T
A. That is correct, we instructed him to see that steam was
furnished so that we could operate .
Mr. McNamara: All right, sir.
page 403 ] By The Court:
.
Q. And you are not concerned with what he
put in just as long as he put something in that gave you re·sultsY
A. That's right, sir.
By Mr. McNamara:
Q. And you never passed on this in any wayt
Mr. Howell: Don't lead the witness. I object to leading questions. This is the railroad's witness.
By Mr. McNamara:
Q. You were the primary representative of Norfolk and
Western in connection with the structure, the construction
of this building, isn't that correct f
A. Yes, sir.
Q. All right. Now, did you ever direct any Norfolk and
Western man to inspect or give directions to the operator of
this steam generator or pass upon the manner of or method
in which he was operating the steam generatort
Mr. Howell: Judge, I object to the ability of the engineer
to say what the car repairmen, the Pullman conpage 404 ] ductors and these other men - this is somethingThe Court : He is directing a question to him personally.
Mr. Howell: But you would not expect an engineer to direct
the road forces.
The Court: Answer the question if you can.
A. No, I did not.
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By Mr. MeNamara:
Q. Are you aware of whether or not the Norfolk and·
Western - well, you were in charge of the Norfolk and
Western forces that were handling it, to whatever extent
they were dealing with the contractors on this job, were you
not!
A. Yes.
Q. You were the Norfolk ·and Western man here who was
dealing with the contractors on this job, weren't you Y
A. Yes, that is correct.
Q. All right. Now, to your knowledge wa·s there any Norfolk and Western, any Norfolk and Western activity going
on in that boiler room at the time of this accident Y
A. No, there was not.
Q. To your knowledge was there any Norfolk and Western
activity in respect to the control of the steam generator or
the hose which it was using Y
page 405 ]

Mr. Howell: That is a legal conclusion- "control.'' It is a leading question.
Mr. MeNamara: I am talking about physical control and
operation of the generator.
The Court: Anybody representing him 7
Mr. Howell: It is immaterial and irrelevant.
A. No, there was not.

By Mr. MeNamara:
Q. All right. To your knowledge, Mr. Dovonan, did _Mr. Howell: That is a leading question.
Mr. MeNamara: Wait just a minute.
By Mr. McNamara:
Q. Now, just referring to this plat again for another minute
or two if you will, would you point out to the jury the traaks
upon which the passenger cars would stand when being made

upY
A. This .is one of the passenger station tracks and this
is a second passenger station track, and the passenger cars
when they were being readied for the train that was to leave
would be on one of these two tracks. (Indicating)
Q. All right. Now then, how did those passenger
page 406 ] cars out there receive heat Y
A. Well, prior to the -
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Q. Let us say on this track here. (Indicating)
A. To receive heat, of course they are heated by steam, and
prior to coupling up the locomotive to the cars a connection
is made from a permanent or fixed steam o~tlet at this point
right here where there is a valve, from there to the end of
the car to provide steam to the car for heat.
Q. All right. Now, would you take this pencil and mark a
circle around that valve you were just referring to.
A. (Wit:pess complied.)
Q. Now, can you tell where that valve is located in respect
to the boiler room, how far approximately?
Mr. Howell: I submit it is immaterial.
A. That is roughly one hundred seventy feet from the boiler.

By Mr. McNamara:
Q. All right, sir. Now, do you. know where the steam generator that has been referred to, the temporary steam generator was located on the premises during the time that it
was there?
A. Yes, I do. It was located on the south
page 407 } side of the boiler room right where my finger is.
(Indicating)
Q. Now, take that pencil and mark an X there for that
location.
A. (Witness complied.)
Q. Now, do you know where the steam hose from that
generator led T
A. Yes, sir, I do.
Q. Would you draw a line indicating that hose to the
_connection that it went to f
A. The hose extended from the temporary steam generator
outside through the door in the south side of the boiler room
to a permanent pipeline, steam line inside the boiler room just
above the floor of the boiler room.
_ Q. Now, from this point here, Mr. Donovan, where this
valve is that you have referred to, are there any exposed pipes
or exposed hoses to indicate where the steam comes from this
pointY
A. No, there are not.
Q. Where are the pipe connections from this valve to the
source of steam!
0

0
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A. Well, they are shown by the dotted lines on the plan
here which are underground· lines and they extend across
under the track nearest the building and then parpage 408 ) allel with the building. Right here there is a loop
for expansion on up to a point north of and west
of the boiler room where the line turns south and then turns
back to the east and enters the boiler room beneath the boiler
room floor. (Indicating)
Q. All right. ·Then if you were out here opening: a valve or
here opening a valve, or at any of these places, is there any
way from visual observation that you can tell what your
source of steam T
A. No, there is not.

Mr. McNamara: All right, sir, I think that is all.
CROSS EXAMINATION
By Mr. Howell:
.
Q. Mr. Donovan, before you get to the standYou all - I have not had a chance to study this too closely.
By Mr. Howell:
Q. Will you tell the jury what this little square here indicates?
A. That indicates a steam outlet box.
Q. With a valve just like the one you marked down
here!
page 409 )
A. Yes, sir.
Q. All right. Well now, will you tell the jury if
that valve was turned by your men to put steam on passenger
carsY
A. That I don't know.
Q. You don't know one way or the othe.r but they could use
it, couldn't they Y
A. Yes.
Q. Now, will you take your little ruler and tell ·just how
far that box, in case it should be material, is from the boiler
roomY
A .. About forty feet.
Q. About forty feet?
·A. Yes.
Q. All right, sir. Now, you can- let me ask you what, if
any, tracks did the Norfolk and Western have to lay in order
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to use this new passenger station f
A. The tracks that you see on this plan had to be laid,
the two that I have described earlier for passenger trains had
to be laid in order to use the station.
.Q. Who laid those!
A. Norfolk and Western forces laid the tracks.
Q. All right. You may go back to the stand. And when did
you complete laying the tracks to be used with
.
page 410 ] that passenger station Y
A. I can't give you ~ exact date on that. It
was perhaps ten days or two weeks prior to the 26th.
Q. All right, sir. Now, how many employes did you-all have
occupying the passenger station when it went into operation
on December 26th of all categories! Approximately. I don't
mean right to the men or lady.
A. Oh, I would say maybe forty.
Q. Did most of them - now, did most of them drive to
workf
A. Yes, uh-huh.
Q. And the · concrete on December 26th, the concrete in
front of the boiler house door which is shown in PWntiff's
Deposition Exhibit 1, that concrete had been laid and :finished
off, hadn't it Y
A. That is a blacktop surface.
Q. That is what I am talking about, the blacktop had been
spread down, hadn't it f
A. As best I can recall that was in at the time.
Q. And people were parking in and around this area shown
in Deposition Plaintiff's Exhibit 1, weren't they?
A. Yes.
Q. And including the resident and vice-presipage 411 ] dent Mr. Clement, he used to park there, 'didn't
he, rightf On December 26th or 27th when he
moved in didn't he ·park there f
A. I believe so, yes.
Q. .And this generator and this hose would have to be seen
by anyone driving into that parkil}g lot, wouldn't they!
A. No, sir.
Q. Why wouldn't they? It was right in front of them,
wasn't itY
A. First of all the hose was between the generator and the
boiler room.
Q. Well, the generator would be seen, wouldn't it Y
A. The generator at times could be seen. After· a period of
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time a little enclosure was put around it, a temporary enclosure and, of course, tl;te generator itself could not be seen
because of that enclosure.
Q. All right, sir. Did you check the progress of this work
to the railroad approximately every weekday 1
A. I went over the job once a day.
·
Q. And you had a railroad engineer that helped you cheekY
A. Yes, sir.
Q. And he would make a check to see if the
page 412 ] steam generator was on there and operating,
wouldn't he, and log it in his' bookY
A. He made a check of the equipment that was at the _jobsite, yes.
Q. And you know as a matter of fact that this generator was
being rented on a bare rental basis?
A. No, I didn't know what the circumstances of its rental
were or what kind of a deal there was on that.
Q. You got a letter from Gresham, you remember, on January; 3rdT
A. Yes.
Mr. McNamara: Just a minute, Mr. Howell. I think you
better confine it to any knowledge of Mr. Donovan prior to
this accident.
Mr. Howell; Well, he has covered the whole railroad yard..
Mr. McNamara: That's all, just confine it to any knowledge
prior to the accident. That is ~ll.
By Mr. Howell:
Q. On January did you get a letter dated January 3rd in
which.you were advisedMr. McNamara: Wait just a minute, Mr. Howell.
Mr. Howell: I have got this man on crossexamination. What is your objection Y
Mr. McNamara: My objection is you are stating for .the
jury's benefit something that might have been contained in
a letter written by E. T. Gresham after this accident happened.
Mr. Howell: I think I have a perfect right .to' do that.
The Court: Throughout J anuaryf
Mr. McNamara: Yes, sir, 'after the accident. The accident
was in the morning of the 3rd of January.
The Court:You would not be bound by what happened after
that.
page 413 ]
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Mr. McNamara: No, or anything that anybody told him·.
Mr. Howell: But he learned The Court: What he learned after it!
Mr. Howell: I am talking about the facts that existed before
the accident.
By Mr. Howell:
Q. Do you know on what basis - do you know now on
what basis that portable steam generator was bepage 414 } ing rented from December 26th to twelve o'clock
on January 3, 1963! Do you know the basis Y
A. Yes.
Q. Was it a baTe rental basisf
Mr. MeNamara: I don't what you mean by that.
Mr. Howell: Bare rental basis is a term -used in the renting
of equipment of this sort.
A. To me bare rental basis would mean renting the equipment only, period, and it was not on bare rental basis.
By Mr. Howell:
Q. You mean you got the equipment with an operator!
A. Yes.
Mr. McNamara: Wait just a minute. You got the equipmentMr. Howell: The equipment came with an operator to turn
the switch off and on.
A. Yes, so far as I know, yes.
By Mr. Howell:
.Q. This generator operated automatically unless it was put
on manual, wasn't itY
page 415 } · A. I am not that familiar with the generator.
Q. You are not familiar with the fact that the
railroad car repairmen of the Norfolk and Western Railroad,
when the cars were cold, would tell the steam generator
operator to get more pressure up to heat the cars t
A. No, I am not.
Q. You don't know one way or the other 1
A. No.
Mr. Howell: Fine. That is all the questions we have.
The Court : All right, sir. You may stand down.
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Mr. Howell : Just one other question.

By Mr. Howell:
Q. You were inspecting this daily. Do you remember seeing a dent in your brand-new nice overhead door in your
boiler room that came after you-all occupied it on December
26th TDid you see where the piece of metal dented this brandnew doorT
A. I can't remember that.
Q. You cannot T ~
A. No, sir.
Q. And you were there daily watching this nice new station!
page 416 ) A. Yes.
Q. Well, Mr. Donovan, the pipes that carried
the steam out to the cars, they had been turned over to the
railroad for use as of December 26th, hadn't they, underneath this concrete out here Y
A. Yes, they had. There is no formal turning over but they
were available.
Q. They were used by the railroad Y
A. Yes.
Q. And they were part of the boiler house f
A. No, sir.
Q. That ran from the permanent pipe in the boiler house
out under the ground and took steam from the generator to
the carsf
A. They ran from the boiler house to the cars. yes, sir.

*

*

*

*

*

page 417 ]

E. T. GRESHAM, JR.,
recalled as a witness on behalf of the defendant,
having been previously sworn, was examined and testified as .
follows:
DIRECT EXAMINATION
By Mr. McNamara:
Q. Mr. Gresham, you are Mr. E. T. Gresham, Jr., and you

testified earlier in this case, is that correct?
A. Yes sir.
.
Q. Now, Mr. Gresham, what is your company!
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A. E. T. Gresham Company.
Q. Located here in Norfolk!
A. That is correct; yes, sir.
Q. Now, Mr. Gresham, did your company participate m
the construction of the Norfolk and Western terminal at
Lamberts Point in any way at allY
A. Yes, as subcontractors under }\Tilson.
Q. What did you do in that capacity!
A. Well, we handled various items of mechanical equipment,
rental crane service, I believe.

*

*

*

*

*

*

*

*

*

*

page 418 )

Q. Mr. Gresham, do you understand the question Y
A. Yes, sir. We performed various subcontract functions
under E. K. Wilson. I believe we did some things, perhaps,
for the general contractor Parrott, but I don't recall anything
specifically there. We did deliver various items ~or Wilson to
the job and we furnished the portable steam generator for
providing steam.
Q. Do you know whether your forces had anything to do
with placing the permanent boiler in place or the pipes or
anything in connection with that boiler?
A. I don't think we h~d anything to do with
page 419 ) the piping. I believe that we delivered and placed
the boiler itself, yes.
Q. All right, sir. Now, at some point along the line - well,
let me ask you first of all, for what company did you do these
various services; at what company's request!
A. E. K. Wilson.
Q. All right, sir. Now, from whom did you receive any
request iii. respect to a temporary steam generator!
A. E. K. Wilson.
Q. And what was that request that you received Y
A. Well, it was a request to provide a piece of equipment
to furnish steam for some brief period before the permanent
plant was in operation.
Q. And did you do thatY
A. Yes.
Q. And what request in respect to an operator for such
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equipment did you receive Y
A. Our :first order was for a machine, and by the time
the machine was delivered Wilson did not have the personnel
to operate it and requested if we could assist with that
and we provided two men on the shift, one to work half of
the twenty-four hours and the second man the other
half.
page 420 ] Q. And these men were your employes T
A. Yes, sir~
Q. What were their names, please, sir Y
A. Joseph Truskowski and Wilson Tatum.
Q. Now, to whom were these men instructed to get their
orders while they were on the job operating this generator T
Mr. Howell: He cannot say. He can only testify as to what
orders he gave them, if Your Honor please.
The Court: By ''these men," whom do you refer!
Mr. McNamara: The two operators.
The Court: Tatum and the other man 1
Mr. McNamara: Truskowski. If Mr. Gresham knows to
whom they were to receive their orders on the job he can so
testify.
Mr. Howell: It would be hearsay.
The Court: Objection sustained.
By Mr. MeNamara:
Q. Did you personally give any instructions to these two
operators when they went out there Y
A. To the best of my recollection my orders were not
given d!irect to these men but were given through
page 421 ] their superintendent who was A. L. Taylor.
Q. What were your orders 1
Mr. Howell: Now, if Your Honor please, what he told Mr.
Taylor would not be evidence of what these men -.
The Court: Objection sustained.
Mr. McNamara: If it please the Court, if Your Honor understands, this is an officer of the corporation telling a foreman to tell these employes what to do, and all I want to do is
establish what the officer of the corporation's orders were
to these men, and the fact that it went through the foreman
before it got to them does not make it inadmissible at this
·
stage.
The Court: Well, how would it help the case or hurt the
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case what happened with E. I{. Wilson and Gresham Y
Mr. MeNamara: All I want to establish now The Court: This is an action agsinst the Norfolk and Western.
Mr. McNamara: It certainly is, and I want to prove that the
operators of the generator and those in control of this hose
out there were E. T. Gresham employes.
page 422 )
Mr. Howell: Now, don't make a speech.
The Court: You have already filled the record
with the names of who was in charge and alf the circumstances. Ask Mr. Gresham does he know who was in charge
at the time of the injury.
By Mr. McNamara:
Q. Who was in charge of those employees Y

The Court: At that time.
Mr. MeNamara: All right, I will ask him that.
Mr. Howell: Judge, if he was there Mr. MeNamara: Wait just a second.
Mr. Howell: I am making an objection.
The Court: If he wasn't there he can't say.
Mr. Howell: He was not there. He cannot say.
The Court : If he was there by exercising the physical thing
of looking and seeing who was in charge.
Mr. Howell: Right.
Mr. McNamara: Your Honor, you don't look and see who
is entitled to give somebody an order. Mr. Gresham was not
on the job at that moment.
The Court: I am not suggesting that he
page 423 ] was. He didn't talk to these men personally and
give the orders. It might be he was misinformed.
Mr. Howell : Exactly.
The Court: He knows whether he gave the order directly
·
to the person. You can ask him.
Mr. MeNamara: All right. Note my exception.
By Mr. McNamara:
Q. Now, Mr. Gresham, after this accident happened, did
you have anything to do with having any tests run on this
hose or was it somebodyA. I did not.
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Mr. MeN amara: All right, that is all.
CROSS-EXAMINATION

i

• rI

By Mr. Howell:
Q. Just one or two questions. Your company had never
before furnished portable steam to heat railroad cars, had
they!
A. To heat railroad cars 7
Q. Yes, sir. Before you went out there in December to heat
these Norfolk and Western cars Y
A. Well, fr3:nkly I am not sure what we were
pag·e 424 ] heating.
Q. Right. You don't even know what you were
to heatY
A. We were providing steam. I am not sure whether it was
to heat the building or what it was to be. ·
Q. I see. And no one ever advised you how many hours a
day they wanted to operate it. No one ever told you that Y
A. Yes, I think that - I don't think at the very outset,
the first approach, I am not sure that any time was mentioned
then, but it was made clear earlier in the game that this had
to be standby steam, whenever it was required.
Q. Required by the railroad Y
A. Well, I don't know, we have taken our orders from
Wilson.
Q. All right. Now, how about this Mr. Tatum that went
out on the job. Did you know that he had ever operated a
steam generator before for you-all 1
A. Did I know he never did Y
Q. Had he ever;· if he ever operated a steam generator of
the sort that you were going to assign him Y
A. I had never had an occasion t~ ask him.
Mr. Worrell: Your Honor, just a minute.
The Court: If he knew anything about the
page 425 ] generator is immaterial. So far as the record
shows it was the hose that broke. ·
Mr. Howell: I know that, but if you· have an inexperienced
man he doesn't know a steam hose from .a water hose.
The Court: It does not make any difference because it did

I
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not blow up.
Mr. Howell: I am talking about whoThe Court: The boiler didn't blow up.
Mr. Howell: The experienced steam man knows a steam
hose but if I went out I wouldn't know a steam hose from a
hot water hose, and I am sure Mr. Worrell: If Your Honor pleaseThe Court: The gentleman had answered the question.
Mr. Howell: AH right, that is all. No further questions.
Mr. Worreli: I think the jury ought to be told right this
minute, in view of that last question and answer, that any
negligence of Gresham is not the negligence of Norfolk and
Western Railroad. The fact that Gresham employed an inexperienced man they have neither alleged nor
proven.
page 426 ]
Mr. Howell : If Your Honor plea·se Mr. Worrell: Wait just a second. They have
neither alleged nor proven Mr. Howell: He is making a legal speech, Your Honor.
Mr. Worrell: That is what I amMr. Howell: The Judge tells them what the law is.
The Court: The Court will direct the law of the · case in
the trial.
Mr. Worrell: I will ask the Court to instruct the jury to
disregard the answer of the witnes.s with reference to whether
the steam generator was operated by inexperienced men or
whether they knew it or notMr. Howell: Judge, that is very relevant.
Mr.-Worrell:- is completely immaterial.
The Court : Did you understand his answer Y
Mr. Howell: His answer was he did not know. I am satisfied and I am through with the witness.
The Court: It is immaterial. Is that all for Mr. Gresham Y
Mr. Howell: Yes, sir.
·

*

*

*

*

*

*

*

*

*

*

page 427 ]
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GRAHAM HURST,
called as a witness on behalf of the defendant, having been
first duly sworn, w.as examined and testified as follows :
DIRECT EXAMINATION
By Mr. McNamara:
Q. Will you tell us your name, sir.
A. Graham Hurst.
Q. And how old are you, Mr. Hurst Y
A. Fifty-nine.
page 428 ]
Q. By whom are you employed! What is your
profession Y
A. E. K. Wilson and Son as a mechanical engineer.
Q. Now, Mr. Hurst, what did the E. K. Wilson and Son
company have to do with the construction of the Norfolk and
Western terminal at Lamberts Point 7
A. We were mechanical contractors for the B. F. Parrott
Company.
Q. And in charge of what Y
A. We did the mechanical work on the plrimbing, heating,
air conditioning and the outside utility work.
Q. Now, was there included within that part of your contract the installation of a permanent boiler Y
A. Itwas.
Q. I would like· to ask you, Mr. Hurst, whether as of January 3, 1963, that pe·rmanent boiler had been completed Y
Mr. Howell: We stipulated it had not. been, Judge. It has
been gone over two or three times. We have established that
and it has been uncontradicted.
By Mr. McN.amara:
Q. Mr. Hurst, are you familiar with the place
page 429 ] where that boiler was being installed Y
A. I am.
Q. Did you go out to the jobsite and see it out thereY
A. I did.
Q. At the approximate time that I am referring to, around
the first part of J anuacy 1963 f
.
A. We were trying to complete the job and I would say
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I was out there, probably, at least once every day or every
other day anyway.
Q. All right, sir. Now, who was working on that boiler in
the boiler room f I don't mean by name, but what companies
were inMr. Howell: Judge, it is immaterial how many people were
working in the boiler room. W.e are talking about the hose
and the generator and the pipes leading out to the train.
Mr. McNamara: I am establishing who had possession and
control of what was going on in Mr. Howell: Don't tell me, tell the Court. I am objecting.
The Court: I overrule your objection. Let's go on with
the case.
page 430 ] By J\.Ir. MeNamara :
Q. What companies were active in that boiler
room where your company was installing the- boiler!
The Court: If you know.
A. At the time we were doing the piping, completing the
piping work on the stoker work the electricians were wiring
up or finishing up the wiring to the equipment and the insulation man was in there insulating at the same time some
painters were there, trying to paint.
By Mr. McNamara:
Q. And these electricians, painters and insulation people,
were they Norfolk and Western people or can you identify
them for us7
A. ·They were subcontractors. I think the electrician was
from W. T. Byrns.
The Court: You need not go over that.
The Witness: That is right, sir, they were subcontractors.
By Mr. McNamara:
Q. All right, sir. Now, prior to January 3rd of 1963, which
was the date of the accident that we are involved
page 431 ] in this case, what was the status of the permanent
boiler. Had it ever ·been put on the line or what
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did you have to do with it at that time 7
.
A. The boiler at the time it was installed in early December,
the stoker itself had been held up on parts. The boiler had
been held up on certain things, and I think the boiler was first
fired up the week between Christmas and New Year's, as near
as I can remember.
Q. And had they put steam on the fire line when it was
fired up7
A. Right.
Q. And then what did you do y
Mr. Howell : This is the permanent boiler he is talking
about.
The Witness: The permanent boiler, yes.
By Mr. McNamara:
Q. Can you tell us from the time that the boiler was first
fired up, did it then take over furnishing the steam to the
system!.
A. Intermittently, yes. We tried to keep that operating but,
of course, you had to get the bugs ironed out of it. They had
new controls that were in there that were sticking or giving
trouble s_o while you· are firing your boiler you still had your
generator on the line working too.
page 432 ) Q. A.nd who determined whether the generator was going to be on the line or whether the
permanent boiler was going to be on the line at any particular
timeY
A. As a rule the generator, if I recall- it has been two
and a half years ago - the generator was on the line pretty
much all the time.
Q. How about the permanent boiler Y
A. The permanent boiler, we cut that in and out as we
could operate it.
Q. All right, sir. So that if anybody who is receivingMr. Howell: Don't lead him.

By Mr. McNamara:
Q. - steam from a valve along the tracks somewhere, in
other words not inside the boiler room, would that person
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be able to tell whether the steam was coming from the permanent boiler or from the temporary generator at any timet
Mr. Howell: If you know.
A. No.

By Mr. MeNamar.a:
Q. Why do you say they would not know, Mr.page 433 } A. I mean how would they know where it was
coming from.
Q. Could anybody out in the tracks, out on the platform
who could see steam coming from a valve out on the tracks,
could they know at any time whether that was coming from
the permanent boiler or whether it was coming from the
temporary steam generator!
A. It would be impossible unless .they go to the equipment
room and find out which was on the line.

*

*

*

*

*

*

*

*

*

*

page 435 }

Mr. Howell: If Your Honor please, at this_ time we want to
make a motion to strike the defendant's evidence and have
the case go to the jury solely on the question of damages,
and we base our motion on the following grounds :
Number one, that it is settled law in Virginia that an individual or a corporation cannot delegate the duty"
page 436 } of exercising reasonable care with respect to any
activity that is intrinsically dangerous. You cannot get an independent contractor or anyone else and
isolate himself with respect to the primary duty to exercise
care commensurate with the commodity or activity.

*
page 437 }

*

*

*

*
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*

*

*

~*

Mr. Worrell: If Your Honor please, I don't think it is
necessary for me to reply. In the first place, and I think I can
argue it all at one time rather than take it piecemeal.
The defendent now at the conclusion of all of the evidence
moves the Court to strike the plaintiff's evidence and to
enter summary judgment for the defendant.

*

*

*

*

*

*

*

*

*

*

page 446 ]

The Court : If the Court erred yesterday in overruling your
motion it is likely to err today, and the Court is going to of course you have twenty-one days to convince the Court of
its error or to set it aside, but the Court is going to overrule
your motion and grant the motion to submit the
page 447 ] the matter on the quantum of damages only.

. *

*

*

*

*

*

*

*

*

*

page 448 ]

Mr. Worrell:

~ow,

I would like to put into the record:

Counsel for the defendant objects and excepts to the action
of the Court in striking the defendant's evidence and in sub- .
mitting the case to the jury only to the quantum of damages.
Counsel for the defendant further objects and excepts to
the action of the Court in overruling the defendant's motion
to strike the plaintiff's evidence and to enter
page 449 ] summary .judgment for the defendant on the
gro_unds previously stated at the conclusion of the
plaintiff's evidence and again after all of the evidence; that
is, that the plaintiff's evidence fails to disclose any actionable
negligence on the part of the Norfolk and Western which
would entitle the jury to return a verdict for the plaintiff.

*

*

*

*

*
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*

*

*

*

*

The Court: Gentlemen of the jury, during your absence
from the courtroom counsel for the plaintiff moved the Court
to strike out the evidence of the defendant as not being sufficient at law on which you might find for the plaintiff.
The plaintiff, therefore, under the ruling of the
page 456 ] Court has a case of liability against the defend,..
ant, and you are to conside-r only in this case the
quantum of damages that you deem to be reasonable and
fair under the instructions which the Court will give you.

*

*

*

*

*

A Copy- Teste:.

H. G. TURNER, Clerk.

INDEX TO RECORD
page
Writ of Error Awarded ............................. . 1
Supersedeas Awarded ............... _............... . 2
Record ............................................ . 2
Notice of Appeal and Assignments of Error ........... . 2
]lotion for Judgment .......................... ; .... . 4
Grounds of Defense ................................ . 6
Instruction ........ ·................................ . 7
Exhibit - Motion for J udgrnent in the case of Joseph B.
Johnson v. E. T.. Gresham Company, Inc., et al. . . . . . . 8
Judgment- August 6, 1965 . . . . . . . . . . . . . . . . . . . . . . . . . . 12
Witness: (Deposition)
Vance Eugene Russell ........................... · 13
Witnesses:
Walter Young . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 40
Godwin D. Smith . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 46
Wilson P. Tatum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 57
Joseph Truskowski . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 71
Earl T. Gresham, Jr........................... 78, 142
Paul L. Wolfe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 80
Harry W. Keeling, Jr. . . . . . . . . . . . . . . . . . . . . . . . . . . 85
Ira W e.aver . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 96
Carlos B. Cook .................................. 100
Ralph Franklin Berry ................. ~ . . . . . . . . . 107
Robert Gray Hager ............................. 109
Harmond Bradley . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 111
Clarence M. IIarkins ............................ 116
Joseph B. Johnson .............................. 120
Walter Young . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 126
Preston B. Donovan, Jr. . . . . . . . . . . . . . . . . . . . . . . . . . 129
Graham Hurst . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 148
Proceedings ....................... : . . . . . . . . 37, 125, 151

