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<ELLAM,
PICKRELL
& LAWLER
\TTORNEYS AT LAW
NORFOLK, VA.

VIRGINTA: IN THE CIRCULIT COURT OF THE CITY OF CHESAPEAKE

TIDEWATER SAND COMPANY, INCORPORATED,
a Virginia corporation,

Complainant

vs.
IN CHANCERY NO. 5705

HAYNES J., POWELL

411 24th Street

Virginia Beach, Virginia

DANIEL L. THRASHER, JR., individually and
as Executor of the Estate of

Emma P. Thrasher, deceased

1400 Elbow Road '

Chesapeake, Virginia

./ IRENE H, THRASHER
1512 Palmetto Street
Norfolk, Virginia

CATHERINE ANN THRASHER,
5815 N. Pennsylvania Street
Indianapolis, Indiana

SALLIE THRASHER, Trustee for Catherine Ann Thrasher
under the Will of Robert. Earl Thrasher, deceased
5815N Pennsylvania Street

Indianapolis, Indiana

v//JACK P, MANESS, Trustee for Emma Jean Thrasher,
under the Will of Robert Earl Thrasher, deceased;
Plaza One Building, Room 604
Norfolk, Virginia
EMMA JEAN THRASHER, an infant

Defendants.

AMENDED AND SUPPLEMENTAL
BILL OF COMPLAINT

TO THE HONORABLE JERRY G. BRAY,
Judge of the Court aforesaid:

TIDEWATER SAND COMPANY, INCORPORATED (Tidewater Sand), a

Virginia corporation, respectfully represents:




¥

l. By judgment decree entered by this court on October 1,
1973, in a chancery cause then pending therdiny, styled Emma P. Thrasher, et

al v. Tidewater Sand Company, Incorporated, there was awarded a money

judgment to Tidewater Sand against the said Emma P. Thrasher and Ralph
Moulton, Trustee, jointly and severally, in the sum of $58,437.75, with

interest and costs, which said judgment was, on Qctober 1, 1973, duly

docketed in the Clerk's Office of this court as provided by law, in Judgment
Lien Docket Book 41, at page 226, which judgment thereupon became a lien

upon all real estate in the City of Chesapeake, Virginia, of or to which

the said Emma P.

possessed or entitled;

2.

and possessed in

PARCEL ONE: All that certain parcel of land with the

cand running thence northerly along said line to

PARCEL

PARCEL

3. By deed dated December 4, 1973, and recorded in Deed——-

Book 1675, at page 664, on December 19, 1973, the said Emma P. Thrasher grant?d

Thrasher and/or the said Ralph Moulton, Trustee, was

On October 1, 1973, the said Emma P. Thrasher was seized

fee simple of the following described real estate:

buildings and improvements thereon, situated in
Washington Borough of the City of Chesapeake,
Virginia, about one (1) mile from Butts Station,
and more particularly described as follows:

BEGINNING on Elbow Road on the east side of an
old ditch, the line of Mrs. Mary E. Hall's land,

a ditch near the cormer of Mrs. Hall's land;

thence easterly along the last named ditch, to a
ditch track; thence southerly along said ditch
track, and a ditch running straight course with

gaid ditch tract, to the main road; thence westerly
along the main road, to Mrs. Hall's line, the point
of beginning, containing fifteen (15) acres, more or
less,

TWO: An undivided one-third (1/3) interest in a tract of
about 74,6 acres situated on or near Centersville Turn-
pike, Chesapeake, Virginia which was acquired by Daniel
L. Thrasher (Sr.) by deed of Henry Butt, dated May

29, 1939 and recorded in the Clerk's Office of this

court in Deed Book 656 at page 217;

THREE: A tract containing 400 acres, more or less, in
Chesapeake, Virginia which was conveyed to Emma P. Thrasher,
widow, by deed of Bayberry Farms, Inc., by deed duly
recorded in said Clerk's Office ih Deed Book 1568, at
page 41; :
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and conveyed the gbove described Parcel Ome ﬁo the said Haynes J. Powell,
with reservation of a life estate therein to the said Emma P. Thrasher;

4, Complainant is informe&,.and therefore alleges, that the
said conveyance was without consideration;

5. The said Daniel L. Thrasher (Sr.) died, on September 25,
1960, survived by his widow, the said Emma P. Thrasher, and three children
to-wit, Robert Earl Thrasher, the said Daniel L. Thrasher, Jr. and Eama
Jean Thrasher, (who is to be distinguished from the Emma Jean Thrasher

named in the caption hereof and mentioned in paragraph 7 below) seized and

possessed of the said Parcel Two.

6. The sai& Emma Jean Thrasher, daughter of Daniel L.
Thrasher (Sr.) died testate on October 1, 1972 and by her Will pfobated
‘in the aforesaid Clerk's Office and recorded therein in Will Book 38 ét
page 121, she devised hercone-third (1/3) interest in said Parcel Two to
the said Emma P. Thrasher;

7. The said Robert Earl Thrasher died in 1974 or thereabouts,
survived by his widow, the said Irene H. Thrasher, and two daughters, Emma
Jean Thragher and Catherine Ann Thrasher, and by his Will probated in
Clerk's Office of the City of Norfolk, Virginmia, he devised his interest in
said Parcel Two, one half (1/2) thereof to the said Jack D. Manness, Trustee
for Emma Jean Thrasher, his daughter and one half (1/2) thereof to the said
Sallie Thrasher, as trustee for his daughtar, the said Catherine Ann Thrasher

8. On March 27, i974, the said Emma P. Thrasher died, and
the said Daniel'L. Thrasher, Jr. was appointed and qualified as the exeéutor
in the Clerk's Office of this court and is now serving as such; by the Will
of the said Emma P. Thrasher, she devised all of her interest in thé above
described real estate to the said Daniel L. Thrasher, Jr.;

9. The said Parcel Two is subject to an easement in favor of
complainant by deed recorded in the aforesaid Clerk's Office in Deed Boek
1524 at page 424; the said Parcel Three is subject to a contract between

complainant and Emma P. Thrasher et al, dated July 1, 1968 and .recorded3n ™~

e




Deed Book 1519, at page 117;

'10. At the time of her death, the said Emma P. Thrasher
was seized and possessed of the said Parcel Three, and the same passed
by her~Will aforesaid to the said Daniel L. Thrasher, Jr.

11. The rents and profits from the above described land
will not satisfy the said judgment within five (5) years;

| 12, The said Parcel Two is not susceptible of partitiom in

kind and none of the parties hereto are willing to take the whole therecof
and pay the other owners and the lien holder the amount to which they are
entitled for their respective interests, and the interest of all of the

parties will be promoted by a sole thereof and the division of the proceeds

therof among the parties in accordance with their respective interests —

WHEREFORE, complainant prays that the said real estate, or
so much thereof as may be necessary, be sold to satisfyrthe said judgment, |
commencing with said Parcel One; that any sale of Parcel Tw§ be made
subject to the easement iﬁ favor of ?omplainant above described and
that any sale of Parcel Three be made subject to the said contract
between complainant and the said Emma P. Thrasher, et al, and that
complainant have such other and further and general relief as the

nature of its case may require cr as to equity shall seem meet.

TIDEWATER SAND COMPANY, INCORPORATED




I hereby certify that a true copy of the foregoing Bill
was mailed on the O} day of June, 1976, to Stanley Barr, Esquire,
United Virginia Bank Building, Main Plaza East, Norfolk, Virginia, counsel

for Daniel L. Thrasher (Sr.) and to Grover Wright, Esqdire, 3330 Pacific

Avenue, Virginia Beach, Virginia, counsel for Haynes J. Powell.

/ QJLU\/MJ
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KELLAM, PICKRELL & LAWLER

( Joseph J. Lawler ) :
1020 F & M National Bank Building
Norfolk, Virginia 23510
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NORFOLK, VA.

VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF CHESAPEAKE
ON THE 5TH DAY OF DECEMBER, 1977.

TIDEWATER SAND COMPANY, INC., :
a Virginia corporation,

.
.

Complainant

‘I vs. . CHANCERY NO. 5705

HAYNES J. POWELL, et al,

Defendants

DECREE CONFIRMING REPORT OF COMMISSIONER
IN CHANCERY AND ORDERING SALE OF PROPERTY

THIS CAUSE came on this day to be heard upon the papers formally
~ read and upon the report of James A. Leftwich, Commissioner in Chancery,
to whom this cause was heretofore réferred, filed herein on July 14, 1977,
and upon the exceptions to said feport filed by Irene H. Thrasher, Catherine
Anne Thra;her, and Sally Thrhsher, Trustee for Catherine Anne Thrasher, and
by Jack Q. Maness, Trustee for Emma Jean Thrasher, an infant, and by. Haynes
‘; J. Powell®and was argued by counsel.
. Upon ' consideration whereof, it is
ADJUDGED, ORDERED and DECREED that the said exceptions be, and
the same hereby are, overruled and that the said report of the Commissioner
in Chancery be and the same hereby is, in all respects, APPROVED and
CONFIRMED, ané pursuant thereto, it is
ORDERED that the below described property, or so much thereof as

is, in the judgment of the Special Commissioners hereinafter appointed,
reasonably necessary to satisfy the judgment which is the subject of this
“ cause, be sold at public auction for cash, in the order of sale set forth
below: )

PARCEL FIRST: A tract of about 74.6 acres

situated on or near Centerville Turnpike,

Chesapeake, Virginia which was acquired by

Daniel L. Thrasher, Sr. by deed of Henry Butt, dated

May 29, 1939 and recorded in the Clerk's : .

Office of this Court in Deed Book 656, at page
217; ‘

Rl bh o
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PARCEL SECOND: All that certain parcel of
land with the buildings and improvements
thereon, situated in Washington Borough of the

. City of Chesapeake, Virginia, about one (1) mile
from Butts Station, and more particularly
described as follows:

BEGINNING on Elbow Road on the east side of

an old ditch, the line of Mrs. Mary E. Hall's
land, and running thence northerly along said
line to a ditch near the corner of Mrs.

Hall's land; thence easterly along the last
named ditch, to a ditch track; thence southerly
along said ditch track, and a ditch rumning
straight course with said ditch tract, to the
main road; thence westerly along the main road,
to Mrs. Hall's line, the point of beginning,
containing fifteen (15) acres, more or less.

PARCEL THIRD: A tract containing 400 acres,

- more or less, in Chesapeake, Virginia which
was conveyed to Emma P. Thrasher, widow, by
deed of Bayberry Farms, Inc., by deed duly
recorded in said Clerk's Office in Deed Book
1568, at page 41. .

It is further

' ORDERED that the sale of the aforesaid property shall be made

subject to encumbrances now of record against the same, and subject specificallj

to the easemént in fajor of Complaiﬁant herein across Parcel Fir§t, above,
recorded in Deed Book 1524 at page 424 and, as to Parcel Third, abbve,
subject to the rights of Complainant in the contract between Complainant
and Ralph Moulton, Trustee, et al dated July 1, 1968 and recorded in Deed
Book 1119 at page 117, and free and clear of liens, except as to such deeds
of trust now of record ;éainst the said Parcel Third and reported by the
said Commissioner, as are unreleased at the time of.the sale of said Parcel
Third hereunder; and it is further | .

ORDERED that Joseph J,. Léwler, Jack D, Maness, William E,
Baggs, Grover Wright and Stanley Barr
be, and they hereby are, appointed Special Commissioners of this Court for
the purpose of making sale of the above property as stated above, but the
salid Commissioners shall not act hereunder until they have posted bond with
proper surety before the Clerk of this Court in the amount of $ /&9, 20V ”,/U

conditioned according to law, and, before exposing any of said property for

sale, the said Special Commissioners shall advertise a time, place and terms-—-

of the said sale or sales in a newspaper published or having a circulation

-~ -




in the City of Chesapeake Virginia five times within two (2) weeks pr:fét to
such sale, all such sales to be subject to confirmation by the Court; and*i&
is further

ORDERED that the Special Commissioners may sell the said parcels,
in the order above stated, in one or more sales as the said Commissioners
shall deem best; and it is further ‘

ORDERED that no more than one~third (1/3) of the net proceeds
from the sale of Parcel First shall be applied to the judgment of Tidewater
Saed Company, Inc. herein and that.the cost and expenses of the sale of said
properties and of these proceedings shall be allocated as determined by the
Court by decree hereinafter entered. ;

And the said Special Commissioners shall report their actigns
her\ppto to the Court.

To which action of the Court the said Ireme H. Thrasher, Catherine
Anne Whrasher, Sally Thrasher, Trustee for Catherine Anne Thrasher, Jack D.
Manesg, Trustee for'Emma Jean Thrasher, an infant and James B. Power, Y
Guardian a&:Litem for Emma Jean Th:asher, duly object and except as to such

s d o “’%’,,ce o Seg Lebicy g5 (W&mm%
decree for sale of said Parcel Firstaand the sdid Haynes J% Powell duly %
objects and excepts as to the decree for sale of said Parcel Second.

And this cause is continued.

- '
ENTER: This’ = day of ,&f‘—(ﬂﬁtf‘ , 1977.

(f’e’/—lq

Judge
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VIRGINIA: IN THE CIRCUIT QOURT OF THE CITY OF CHESAPEAKE

- A m——“‘
TIDEWATER SAND COMPANY, INC., @W"X 7“ /\/‘})O )
A Virginia Corporation, s e T -
Camplainant,
v. Chancery No. 5705

HAYNES J. POWELL, et al,

Defendants.

REPORT OF COMMISSIONER IN CHANCERY

TO: THE HONORABLE JERRY G. BRAY, JR., JUDGE OF THE AFORESAID COURT

Your Cammissioner in Chancery, James A. Leftwich, to whom this
cause was referred by Decrees of Reference entered herein on the 26th
day of June, 1975, and on the 26th, day of August, 1976, proceeded to
execute said Decrees by taking the depositions of Donald V. Jackson,
R. E. Collmus, John D. Norfleet, Daniel Thrasher, Jr., Irene Thrasher
and Haynes J. Powell, after due notice and in the presence of Mr. Joseph
J. Lawler, attorney for the Cawplainant, Mr. Stanley'G. Barr, attorney
for Daniel L. Thrasher, Jr., individually and as Executor of the Estate
of Enma P, Thrasher, deceased, Mr. Grover C. Wright, attorney for
Haynes J. Powell, Mr. Jack D. Maness, Trustee for Emma Jean Thrasher
under the Last Will and Testament of Robert E. Thrasher, deceased, Mr.
William E. Baggs, attorney for Sally Thrasher, Trustee for Catherine Ann
Thrasher, Catherine Ann Thrasher individually and for Irene Thrasher,
and further in the presence of Mr. James B. Power, guardian ad litem for
Emma Jean Thrasher, an infant. Said depositions and the attendant
exhibits are returned herewith and asked to be read as a part of this
Report.

Upon consideration of said depositions, the exhibits filéd there-
‘with, the brief filed by Mr. Stanley G. Barr, Jr., and adopted by Mr.
Joseph J. Lawler, and the briefs filed by Mr. Grover C. Wright, Jr., Mr..
William E. Baggs, and Mr. Jack D. Maness, and upon further oonsideration

g em——— )

of the records of this Honorable Court, your Cammissioner makes the - 10
following report:



1. (a) Who are the owners of the property which is the subject
matter of this cause? .

There are three parcels of land which are subject to the lien of
the Complainant's judgment against Emma P. Thrasher and Ralph Moulton,
Trustee, jointly and severally, in the sum of $58,437.75, plus interest
and costs, wh:l.ch judgment was entered on October 1, 1973, and docketed
in the Clexk's Office of the Circuit Court of the City of Chesapeake,
Virginia on October 2, 1973 in Judgment Lien Docket Book 41, at page
226;  and these three parcels of land, being the subject of this cause
and more particularly described in the Amended Bill of Camplaint filed
herein, are owned as follows:

(1) Parcel One, containing approximately 15 acres and generally
referred to as the "Hame Site," is owned of record in fee simple by
Haynes J. Powell, by virtue of a conveyance to him from Emma P. Thrasher,
widow, dated December 4, 1973. and recorded on December 19, 1973 in the
aforesaid Clerk's Office in Deed Book 1675, at page 664, a copy of same
being filed herewith as Powell Exhibit 1. The said Emma P. Thrasher
acquired Parcel One on October 1, 1972, upon the death testate, on that
date, of Emma Jean Thrasher, whose will was duly admitted to probate in
the aforesaid Clerk's Office on October 9, 1972, in Will Book 38, at
page 121.

(2) Parcel Two, containing approximately 74.6 acres, situate
on Centerville Turnpike, as to the one-third undivided interest therein
subject to the Camplainant's lien aforesaid, is owned by Daniel L.
Thrasher [Jr.]. An additional one-third interest in fee simple, not
subject to the lien of Camplainant's judgment, is owned by Daniel L.
Thrasher, Jr. The remaining cne-third interest is owned in fee sinple
by Jack D. Maness, Trustee for Emma Jean Thrasher, and by Sally Lou
Thrasher, Trustee for Catherine Ann Thrasher, each of said Trustees

being vested of an undivided one-sixth interest in the whole, and these

interests are both subject to the vested dower interest of Irene H. ~»——-

—_—

Thrasher. -2-
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Parcel Two was originally owned by Daniel L. Thrasher ([Sr.]
by virtue of a conveyance fram one Henry Butt, unmarried, dated May 29,
1939, and recorded in the aforesaid Clerk's Office in Deed Book 656, at
page 217. Daniel L. Thrasher [Sr.] died intestate on September 25,
1960, survived by Emma P. Thrasher, his widow, and three children to-
wit: Robert Earl Thrasher, D. L. Thrasher, Jr. and Emma Jean Thrasher,
as disclosed by a List of Heirs recorded in the aforesaid Clerk's Office
in Will Book 27, at page 324. Robert Earl Thrasher departed life
testate on Octcber 2, 1970, and by his will duly admitted to probate in
the Clerk's Office of the Corporation Court of the City of Norfolk,
Virginia, on October 23, 1970, devised his undivided one-third interest
in the same to Jack D. Maness and Sally Lou Thrasher, Trustees as afore-
said, and was survived by his two daughters, Emma Jean Thrasher and
Catherine Ann Thrasher, and by his widow, Irene H. Thrasher, who ybur
 Camissioner is advised renounced the said will in order to assert her
statutory dower interest in the estate of her husband. There is no
record of this devise in the Clerk's Office of the Circuit Court of
Chesapeake, V:Lrgn.m.a Emma Jean Thrasher, the daughter of Daniel L.
Thrasher [Sr.] and Emma P, Thrasher, departed life testate on October 1,
1972, and by her will duly admitted to probate in the Clerk's Office of
the Circuit Court of Chesapeake, Virginia, in Will Book 38, at page 121,
devised her undivided one-third interest in Parcel Two to her mother,
the said Emma Powell Thrasher. The said Emma Powell Thrasher departed
life testate on March 27, 1974, and by her will duly admitted to probate
in the Clerk's Office of the Circuit Court of Chesapeake, Virginia, on
April 2, 1974, in Will Book 40, at page 85, devised her undivided one-
third interest in Parcel Two to her son, Daniel leroy Thrasher, Jr. It
is this undivided cne-third interest which is subject to the iien of
Carmplainant's judgment.
(3) Parcel Three, containing approximately 400 acres and

generally referred to as the "Elbow Fam" is owned of record in fee

simple by Daniel Leroy Thrasher, Jr., as the sole devisee under the Last___ .

-3
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Will and Testament of his mother, Puma Powell Thrasher, as aforesaid. A
copy of the will of Emma P. Thrasher is filed herewith as Camplainant's
Exhibit 6. The said Erma P. Thrasher acquired Parcel Two by deed fram
Bayberry Farms, Inc., dated May 21, 1973, and recorded May 21, 1973 in the
aforesaid Clerk's Office in Deed Book 1658, at page 41.

Parcels One, Two and Three are situate in the City of Chesapeake,

Virginia.
The reported ownerships of the subject properties are subject
to recorded liens and encumbrances as foilo;vs:
PARCEL ONE, HOME SITE, 15 ACRES.
| (a) Deeds of Trust: none.

(b) Judgments: as hereafter reported.

(c) Subject to the lien of real estate taxes for all periods
subsequent to December 31, 1974, and, including penalty and interest,
totalling $1,822.78 through June 30, 1977.

PARCEL ‘TWO, 74.6 ACRES, CENTERVILLE TURNPIKE.

(a) Deeds of Trust: _Tone.

(b) Judgmr;ts: as hereafter reported.

(c) The lien of real estate taxes for all periods subsequent
to June 30, 1974, and, including penalty and interest, totalling
$2,886.68 through June 30, 1977. .

PARCEL THREE, ELECW FARM, 400 ACRES, MORE OR LESS.

(a) Deeds of Trust:

(i) A deed of trust recorded in the Clerk's Office afore-
said in Deed Book 1487, at page 140, executed by Emma P. Thrasher,
widow, Daniel L. Thrasher, Jr. and Caroline Thrasher, his wife, to
Benjamin Ragsdale and J. James Davis, Trustees, dated May.19, 1967,
recorded May 23, 1967, securing a note of even date therewith in
the original principal sum of $100,000.00 payable to the order of
the Federal Land Bank of Baltimore. |

(ii) Deed of trust recorded in the aforesaid Clerk's

Office in Deed Book 1519, at page 130, executed by Emma P. Thrasher, 438
-4-



widow, to Cassell D. Basnight, Trustee, dated July 17, 1968, and

recorded July 19, 1968, securing a note of even date therewith in

the original principal sum of $10,000.00 payable to the order of

Tidewater Sand Company.

(iii) A deed of trust recorded in the aforesaid Clerk's

Office in Deed Book 1658, at page 45, executed by Evma P. Thrasher,

widow, Daniel L. Thrasher, Jr. and Caroline Thrasher, his wife, to

J. Brownley Cox and Cassell D. Basnight, Trustees, dated May 21,

'1973 and recorded May 21, 1973, securing notes more fully described
therein, in the original, aggregate principal sum of $175,000.00
payable to the order of Southside Virginia Production Credit

Association.

(b) Judgments: as hereafter reported.
(c) Parcel Three is subject to the lien of real estate taxes
for all periods subsequent to June 30, 1974, and, including penalty

and interest, totalling $17,750.32, through June 30, 1977.

Parcels One and Two are subject to the potential lien of Federal
Estate Tax and State Inheritance Taxes against the Estate of Emma Jean
Thrasher.

Parcels Two and Three are subject to the potential lien of Federal
Estate Tax and State Inheritance Tax against the Estate of Erma Powell
Thrasher. Mr. Stanley Barr has reported (Page 5 of Depositions taken
December 21, 1976) that these taxes have been assessed at $51,217.00 and
$2,569.69, respectively, and these sums would presumably be subject to
the addition of penalty and/or interest.

Parcels One, Two and Three are subject, in whole or part, to the
liens of certain judgments docketed in the Clerk's -Office of the Circuit
Court of Chesapeake, Virginia, as follows:

(a) Judgment Lien Docket Book 38, at page 122, styled Common-

wealth of Virginia v. Daniel L. Thrasher, Jr., for $263.72, plus

interest and cost, entered July 15, 1969, docketed July 31, 1969. —

-5-



(b) Judgment Lien Docket Book 38, at page 140, styled Solly

Sauls t/a Sauls Wheel Alignment and Motor Service v. D. L. Thrasher,

Jr. t/a Thrasher Contracting Company, for $114.46, plus interest

and cost, entered August 21, 1969, docketed August 25, 1969.

(c) Judgment Lien Docket Book 41, at page 20, McPherson Bros.

Auto Supply Co., Inc. v. Danny Thrasher t/a Chesapeake Grading and

Clearing Campany, for $193.88 entered December 2, 1971, docketed

November 15, 1972.

(d) Judgement Lien Docket Book 41, page 226, Tidewater Sand
Campany, Inc. v. Ralph D. Moulton, Trustee and Brma P. Thrasher,

for $58,437.75, plus interest and cost, entered October 1, 1973,
docketed October 2, 1973. This judgment is a lien on all three
parcels, as indicated, and is the same sought to be enforced by the
Complainant.

(e} Judgment Lien Docket Book 44, pageAllz, styled United
States (Richmond) v. Estate of Emma P. Thrasher, D. ;? Thrasher,

Jr., Executor, constituting a federal tax lien in the total sum of
$3,271.34, plu; interest and cost, entered January 16, 1975,
docketed December 11, 1975.

(£) Judgment Lien Docket Book 44, at page 156, styled Virginia

Carolina Car Company, Inc. v. Dan Thrasher, for Chesapeake Clearing

and Grading, for $271.98 plus interest and costs, entered January

22, 1976, docketed February 3, 1976.

1. (b) Of what real estate Erma P. Thrasher, the judgment debtor
herein, died seized and possessed?

In view of the disposition of Inquiry Number 8, following,
your Camissioner respectfully submits that Inquiry 1(b) is irrelevant
to the subject cause, except to note that Fmma P. Thrasher died seized
and possessed of an undivided one-third interest in Parcel Two and died.
seized and possessed of all of Parcel Three, both as hereinbefore set __._
forth. ' -



2. Whether the Camplainant is entitled to have any of the property
sold to satisfy the judgment described in the Bill and, if so, what
order of the same shall be sold?

Section 8-391 of the Code of Virginia of 1950, as amended, provides
as follows:

"Jurisdiction to enforce the lien of a judgment shall be in
equity. If it appears to the court that the rents and profits
of all real estate subject to the lien will not satisfy the
judgment in five years, the court may decree such real estate,
or any part thereof, to be sold, and the proceeds applied to
the discharge of the judgment."

Your Camissioner finds that the Complainant is entitled to have
all, or ~portioné, of the subject property sold to satisfy the judgment
in the Amended Bill of Camplaint and so reports. The testimony of two
expert witnesses, Richard E. Collmus and John D. Norfleet, both acknowl-
edged as experienced and able appraisers familiar with real estate in
this area, disclosed that the net annual value of Parcel One was $2,000.00;

R

that there was mQ net annual value from Parcel Two; and that there was
R Nma——c

no net amualvv;lue from Parcel Three, except that generated by the
operation of a 58-acre borrow pit eon by Tidewater Sand Company,

Inc. The testimony of Donald V. Jackson, principal of the Complainant,

and of Daniel L. Thrasher, Jr., who is the sole owner of Parcel Three,
and the owner of the lessor's interest under its lease with the Complainant
for the operation of the pit, was uncontradicted by other affirmative
testimony, and when considered along with the various exhibits filed
herewith, disclosed that .ﬁrom the period commencing in Octcber of 1973
and ending December 21, 1976, the date of the last hearing in this

cause, in your Cammissioner's opinion, that 10 significant net rentals
devolved to the owner, from the lease of this pit, and in all probability
a net deficit resulted.' Accordingly, your Commissioner reports that the
rents and profits from all real estate subject to the Complainant's lién
will not satisfy the judgment in five years, thereby invoking the juris-
diction of equ.lty to enforce the lien by decreeing the sale of such .

portion of the real estate as may be necessary and applying the proceeds 16
to the discharge of the judgment. -7- B



Section 8-395 of the Code of Virginia of 1950, as amended, provides
as follows:

. "When the real estate liable to the lien of a judgment is more
than sufficient to satisfy the same, and it, or any part of
it, has been aliened, as among the alienees for value, that
which was aliened last, shall, in equity, be first liable, and

. so on with other successive alienations, until the whole
judgment is satisfied. And as among alienees who are volun-
teers under such judgment debtor, the same rule as to the
order of liability shall prevail; but as among alienees for
value and volunteers, the land aliened to the latter shall be
subjected before the land aliened to the former are resorted
to; and, in either case, any part of such real estate retained
by the debtor shall be first liable to the satisfaction of the
judgment. "

Your Camissioner concludes that all of the real estate subject to
the lien of Camplainant's judgment is more than sufficient to satisfy
the said lien, and that all three parcels of real estate have been
aliened within the meaning of Section 8-395.

The first aliened was Parcel Three (3), the 400 acres, more or
less, Elbow Faxm, by execution of the various deeds of trust thereon as
early as 1967, and this parcel was aliened for value. Volume 53, American
Jurisprudence, 2d, Section 62, provides that "the rule as to sale in
inverse order of alienation has been applied not only where the various
parcels were successively aliened, but also where some parcels were
alienated and scme were merely encumbered, the encumbrance being treated
for the purposes of the doctrme under consideration as an alienation
'pro tanto' of the parcel covered thereby." See, also, the case of

Conrad v. Harrison, 3 Ieigh 532, and a general discussion in 131 A.L.R. 4,

43, 53. Since Parcel Three (3) was the only one of the subject parcels
aliened for value, it should be the last subjected to the enforcement of
Camplainant's judgment.

The second aliened was Parcel One (1), the l5~acre "Home Site,"
by its conveyance to defendant Powell by deed dated Decerber 4,- 1973.
This conveyance was admittedly without consideration and places Powell
in the position of a volunteer alienee.

The third aliened was Parcel Two (2), 74.6 acres, more or less, 17

—-

which was aliened by the decease of Emma P. Thrasher on March 27, 1974.



Such alienation was also without consideration, placing the devisee of
Emma P. Thrasher's undivided one-third interest therein in the position
of a volunteer.

Accordingly, your Camuissioner reports that, to the extent neces-
sary, all real estate which is the subject of this cause should be sold
in satisfaction of Complainant's jtﬁgttﬂxt in the order following:

First, Parcel Two, 74.6 acre tract on Centerville Turnpike, as to
the undivided one-third interest owned by Daniel L. Thrasher, Jr., which
he acquired under the will of the judgment debtor, Emma P. Thrasher.
While your Camnissioner views this Parcel as one aliened within the
meaning of the statute, that question is moot, since if not one aliened
it would then become one retained by the debtor within the meaning of
the statute and thereby still first, subject to sale for satisfaction of
the lien.

Second, Parcel One, 15 acres, more or less, Home Site.

Third, Parcel Three, 400 acres, more or less, known as "Elbow
Farm."

3. What is the fee simple and annual value of said real estate?

Parcel Cne, according to the uncontradicted testimony of Richard E.
Collmus, Appraiser, has a fee simple or fair market value of $40,000.00,
and a net annual value of $2,000.00.

Parcel Two, according to the testimony of Jochn D. Norfleet, Appraiser,
has a fee simple or fair market value of $59,680.00 when subject to the
existing easement in favor of the Camplainant (recorded in Deed Book
1524, at page 424 in the aforesaid Clerk's Office) and a fee sjmplg or
fair market value of $111,900.00 were the same found not subject to said
easement. Mr. Norfleet testified that this tract has no annual value.

Parcel Two, according to an appraisal report received from Mr.
William Baggs and prepared by M. Barron Kesser, Appraiser, has a fee
simple or fair market value of $120,000.00, and includes in that figure

Mr. Kesser's appraised value of the said right-of-way, which he values
at $66,600.00. The annual value of Parcel Two was not appraised by

Mr. Kesser.
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While Mr. Kesser's appraisal was received with notice to all coun-
sel of record and without objection to the same, your Commissioner
considers the testimony of Mr. Norfleet, which was subjected to strenuous
cross-examination by counsel during the hearing, to be the more credible
apd therefore reports the fair market value of Parcel Two at $59,680.00,
if subject to said easement, and at $111,900.00 were the same not sub-
ject to said easement; and with no annual value.

Parcel Three, according to the testimony of John D. Norfleet,
Appraiser, which was also uncontradicted by any affirmative testimony,
has a fee simple or fair market value of $320,352.00, including the
borrow pits situate thereon which were valued at $176,000.00, and has no
annual value other than revenues, if any, derived from the lease of said
pits. Based on non-expert testimony which was the only evidence before
your Cammissioner, it has been previously reported that no annual value
could be determined attributable to the borrow pit lease.

4. Whether Thrasher, ;Ebcecutor, as executor of the above estate, is
liable to said Powell for any hreach of warranty contained in the deed
described in the Bill of Camplaint.

Minor on Real Property, at Section 1051 (Page 1365) provides as

follows:

"In order that the grantor may be held responsible upon his
covenant against encumbrances, it is not enough to establish
merely that an encumbrance exists. It is also essential that
the encurbrance shall not have been recognized by the parties
in advance as being outside the scope of the covenant. Thus,
it has been held in Virginia that the covenant to pass title
'free from encumbrance' is not broken by the existence of a
deed of trust upon the land conveyed, known to the grantee,
where the grantee has not paid the purchase money, the deed of
trust itself providing that the lien thereof shall be released
pro tanto upon the receipt of the purchase money for any
portion of the lanq sold.

Whether the encumbrance is one not intended by the parties to
be included within the covenant is a question of intention, to
be established by reference to the conveyance as a whole, its
subject matter, the relation to the parties to it and to each
other, and the knowledge of the existence of the encumbrance
on the part of the grantee.”

From the evidence, your Cammissioner concludes that Powell had not _

only constructive notice of the Camplainant's lien at the time he took -—-
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his deed for Parcel Cne, but that he had, as well, actual knowledge.
Considering the relationship of the parties, their various dealings over |
the years, and especially Powell's own testimony that he had in or about
1940 conveyed certain interest in property to Emma P. Thrasher when ". .
. she [Emma P. Thrasher] told me that the girl had cut her head open and
they were going to sue me," (depositions of December 21, 1976, at page
15) , your Commissioner concludes that there is insufficient evidence to
show an intention by the parties th;at Powell, as grantee, was to be
protected from the docketed judgment lien in question. Accordingly, and
for the additional reasons set forth under Section 4 of the brief filed
by Si:anley G. Barr, Jr. and returned herewith, your Commissioner reports
that Thrasher, Executor, as executor of the above estate is not liable
to said quell for any breach of warranty contained in the Bill of
Complaint.

5. Whether Fonma Thrasher was mentally competent to make a deed at
the time that the deed described in the Bill of Camplaint was executed.

No evidence was submitted sufficient to show that Emma Thrasher was
mentally inconpe’cent' at any time, and your Commissioner accordingly
reports that she was mentally competent.

6. Whether Parcel Two described in the Bill of Complaint is sub-
ject to the easement recorded in Deed Book 1524, page 424, and, if so,
how the said easement is affected by the alleged dower interest of Irene
H. Thrasher.

Your Camuissioner reports that Parcel Two is subject to the ease-
ment recorded in Deed Book 1524, at page 424, as to the interest of all
the then owners of Parcel Two, and their consorts, with the exception of
the now vested dower interest of Irene H. Thrasher, who did not join in
the execution of said easement, and who is the widow of Robert Earl
Thrasher, deceased, the said Robert Earl Thrasher purportedly executed
the easement reciting therein that he was "single," when he was, in fact,

married to Irene H. Thrasher at the time of execution and delivery of said-.

easement. ~11-
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7. Whether Parcel Two is susceptible of partition in kind and
whether any of the owners thereof are willing to take the whole of
Parcel Two and pay to the other owners and the holder of any lien or
liens against the same the amount to which they are entitled for their
respective interest and whether the interest of all of the owners of
Parcel Two will be promoted by a sale of the same and a division of the
proceeds thereof in accordance with their respective interests?

The evidence discloses that the real property described as Parcel
Two ‘is not susceptible of partition in kind and that none of the owners
thereof have expressed a willingness to take the whole of Parcel Two and
pay to the other owners and the holder of any lien or liens against the
same the amount to which they are entitled for their respective interests.

Your Camissioner respectfully reéorts that whether the interest of
all of the owners of Parcel Two will be promoted by a sale of the same
and a division of the proceeds thereof in accordance with their respec-
tive interests is not an inquiry which is germane to this proceeding,
nor is there sufficient evidence to make the determination. It is
submitted that the right of a coparcener to partition is an absolute
right, and as provided in Minor on Real Property, Section 889 (Page
1133):

"The Virginia Statute applies without discrimination (and,
indeed, there is no need of discrimination), to joint tenants,
tenants in common and coparceners; declaring that tenants in
" common, joint tenants, and coparceners or a lien creditor or
an owner of an undivided estate of land may compel partition
"

See also Peatross v. Gray, 181 Va. 847, 27.2d4, 203.

8. Whether any personal estate of Emma P. Thrasher must be sold in
satisfaction of the judgment lien held by Complainant before any sale
can be ordered of real estate subject to said lien? o

Your Cammissioner reports that no personal estate of Ema P. Thrasher
must be sold in satisfaction of the judgment lien held by Carplainant
before any sale can be ordered of real estate subject to said lien.

Briefs retwrned herewith, which were filed by Mr. William E. Baggs, on
behalf of Irene H. Thrasher, Catherine Ann Thrasher and Sally Thrasher,

<1
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Trustee for Catherine Ann Thrasher, and by Mr. Jack Maness as Trustee
for Bmma Jean Thrasher, and contained as a central issue the argument

that the cause presently before the Court is not a suit to enforce the

lien of a judgment against the real estate of a judgment debtor under
Section 8-3 of Virginia, but is rather a creditor's suit
; e e ——— _

in equity to subj the Estate of Emma P. Thrasher to the claims of her

~ gen -Creditors the provisions of 64.1-181 of the Code of Virginia. B
__.——-""/

This argument appears inconsistent with the pleadings in the cause at

bar, especially the Bill of Camplaint and Amended Bill of Camplaint in
this cause which nowhere make reference to the claims of general creditors,
the general assets of which Emma P. Thrasher died seized and possessed,
nor expressed any concern for her general indebtedness:\ On the contrary,
both the Bill and the Amended Bill addressed only those requirements

specified as prerequisites to the relief afforded by Section 8-391.

Mr. Baggs' brief cites the case of Morrison v. Morrison, 177 Va.
417, 14 S.E. 2d 322, which held that Section 8~391 applies to a suit in
equity brought to subject land of a living debtor to the lien of a
Jjudgment thereon, rather than to a general creditor's suit to subject
lands of a decedent to payment of his debts. Your Cammissioner submits

that the holding in Morrison v. Morrison in no way precludes a judgment

creditor from proceeding under Sections 8-391 and 8-395, but instead recog-
nizes that there are two distinct remedies available to a judgment
creditor - the general creditor suit under 64.1-181 and the suit to
enforce the lien of a judgment under 8.391 - and, understandably, differ-

ent rules of law apply to each remedy. In Morrison v. Morrison, it was

stated at page 323, that "....the litigation originated by the filing of

a Bill in Chancery by Carrie B. Morrison, widow of Edgar H. Morrison,

who died intestate, to subject his lands in Virginia and in North Carolina

to the payment of debts.... his personalty being insufficient for the

purpose." The reason for the distinction between the two remedies is

made manifest at page 325, where it states that (former) “dee, Section — 22

5395 makes real estate of a decedent assets for the payment of his debts -
13-
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regardless of whether they have been reduced to judgment. The present
proceeding is brought under the latter statute and not under the former."

Both briefs cite the case of Peatross v. 4Gray, 181 va. 847, 27 S.E.

2d 203, to propound that the real estate of a decedent may be subject to
payment of his debts only after his personal estate has been first

applied and exhausted. In Peatross v. Gray, at page 208, of the Court

states. as follows:

"But except for the fact that the plaintiff's original claim
is evidenced by judgment, the suit has none of the character-
istics of a proceeding under Code, Section 6472. On the other
hand, it has all the traits of a general creditor's suit
brought under Code, Section 5395, to subject the land of the
decedents.... to the payments of their debts. The process
states that it is brought 'by W. H. Gray, assignee of Maggie
H. Barker, who sued for himself and all other creditors of
«...the deceased’."

which apparently distinguished that case as a general creditors' suit
under the original version of Code Section 64.1-18l.

The case of James v. Life, 92 Va. 702, 24 S.E. 275, appears to

state the prevailing law in Virginia, permitting a suit under 8-391
against the persconal repreééntative of a decedent and his devisees or
heirs at law, to subject the real estate of the decedent to the payment
of a judgment recovered against him in his lifetime.

9. Any othér relevant matter that any party hereto shall request
the Camnissioner to report upon.

Your Camissioner has received no such request, but specially
stated reports as follows: Specially stated, your Camnissioner reports
that all proper parties are before the Court in this cause.

Specially stated, your Caommissioner reports certain costs attendant
to the conduct of these proceedings as follows:

James A. Leftwich, Commissioner in Chancery $2,800.00
Jaime and Browning, Court Reporters 613.50

Your Commissioner reports that he is unadvised as to the charge, if

any, of Jaime and Browning, Court Reporters, for. their services in

connection with the transcript prepared for the hearing held on August

26, 1975, that sum not being included above.

—

John D. Norfleet, Appraiser $ 75.00

23



This is to certify that the original of
the above Court and a copy thereof mailed,3¥

this report was filed in
each ocounsel of record and

the guardian ad litem on the /4 day of !

v , 1977.
7

~15-
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF CHESAPEAKE

TIDEWATER SAND COMPANY, INC.,

Complainant, —_—
v. _ . CHANCERY
HAYNES J. POWELL, et al, NO. 5705
Defendant.

EXCEPTIONS TO COMMISSIONER'S REPORT

NOW COMES the defendant, Jack D. Maness, Trustee for Emma Jean

Thrasher, an infant, and for his exceptions to the report of the Commissioner

RET
.
T —

in Chancery, states as follows: ; T el

~..

1. The Commissionér erred in not finding that the complainant should

e
e

be required to look first to the personal estate of the decedent forisatisfactiot
of the debt. "
2. The Commissioner erred in finding that the complainant was
entitled to have all or a part of the subject property so%ﬁ.Po satisfy the |
judgment.

. 3. The Commissioner erred in finding that the rents and piofits of”
the subject property would not be sufficient to satisfy the judgment.

4. The Commissioner erred in rejecting the Kesser appraisal.

5. The Commissioner erred in the finding of the fair market values .
of Parcels One and Three.

6. The Cdmmissioner erred in finding that Parcel Two was the last
"aliened". ' N

7. The Commiésioner erred in finding that Parcel Two should be first
isold to satisfy the judgﬁent. ‘ |

8. The Commissioner erred in findinghParcel Two was mot susceptible

\

of partition in kind.
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- ‘ 9. The Commissioner erred in refusing to determine if the interests
of the owners of Parcel Two would be promoted by sale of the same, particularly
when one of the interests is that of an infant.

Jack D. Maness, Trustee for Emma Jean
Thrasher, ianfant

Jack D. Maness -
{604 Plaza One Building

Norfolk, Virginia 23510

I hereby certify that on the é_‘*_& day of July, 1977, I mailed a copy
of the foregoing exceptions to all counsel of record and to the Honorable

James A. Leftwich.

I/QW% %LM



ASSIGNMENTS OF ERROR

1. The Court erred in not ruling that the judgment creditor
should be required to look first to the personal estate of the deceased
debtor for satisfaction of :hé debt. |

. 2. The Cpurt erred in ruling that the judgment creditor was
entitled to have all or a part of the 74.6 acre tract sold to satisfy
che_judgﬁént;

3. Tﬂe Court erred in ruling that the rents and profits of the

 three tracts of land would not be sufficient to satisfy the judgment.

4. The Fourt erred’ in not overruling the Commissioner's
report which rejected the Kesser appraisal.
5;' The Court erred in not overruling the Commissioner's

report as to the fair market values of the 74.6 acre tract and the 400

5

acre tract.
. 6. The Court erred in not overruling the Commissioner's .
report that the 74.6 acre tract was the last "aliened".

7. The Court erred in ruling that the 74.6 acre.tracc shoulé
be first sold to satisfy the judgment. | '

8. The Court erréd in not overruling the Commissioner's
report that the 74.6 acre tract was not susceptible of partitiom in
kind. .

\ 9. The Court erred in failure to rule that the Commissioner's
report was incomplete in that it did not determine if the interests of
the owners of the 74.6 acre tract would be promoted by sale.of tﬁg same.

10. The Court erred in ruling that the entire 74.6 acre tract

' éhéuld be 80ld instead of a one-third interest therein.
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LAST WILL AND TESTAMENT
OF '
EMMA P. THRASHER

I, EMMA P. THRASHER, a resident of the City of Chesapeake,

" State of Virginia; do make, publish,:andldeclare this to be my."
p Last Will and TeStamenﬁ, hereby revoking all.wilis:and codicilé

. heretofore made by me.

ARTICLE I.

I give, devise and bequeath’my entire estate, real, per-
sonal and mixed and wheresoever situate, in fee simple, to my son,

DANIEL LEROY THRASHER, JR..
ARTICLE II. -

I nominate my son,- DANIEL LEROY THRASHER, to be executor

-of this will and direct that no surety be required on his bond.

IN WITNESS WHEREOF, I have set my hand and seal to this

: my Last Will and Testament on this;’f" day of February, 1974.

g i,“aﬂ/ Z~ kaz./lﬁ‘.g'/:: 2% (SEAL)
Emma P. Thrasher -

Signed, sealed, published and declared.by Emma P. Thrasher,
as and for her Last Will and Testament in our'presenée, and we, at
her request and in her presence, and in the presence of each other,
have hereunto subscribed our names as witnesses the day and year

above set out. )
HNonocie tm G o eemen 1309 ELf 0 @A,

gkﬁLaqk&G\?"\ .“gzﬁéiI;;zy Qertemendth, Oa 25
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VIRGINIA: In the Clerk's Office of the Circuit Court of the City of ~
Chesapeake, on the 2nd day of April, 1974. .
i
_ A paper writing purporting to be ;pe Lgst Will and Testament of
Emra P. Thrasher, late of the City of Chesapeake, Virginia, who departed this
1ife on the 27th day of Harch. 1974, was this day presentéa in office by James
N, Garre:t, and fully proved by the oath of James N. Garrett, one of the two
subscribing wi:nesses thereto, who being first duly sworn according to law,
testified that the sald Testatrix signed, sealed and acknowledged the said
paper wricing in his presence and in the presence of Gracie M. Freeman, the
other subscribing witness thereto, and that they the said subscrihing witnesses,
at the request of the said TeSCac?ix; in her presence and in the présedce of
each other, subscribed their names as attesting witnesses thereto. Thereupon,
the said paper writing is orderedlto be recorded as the true Last Will and
Tescameﬁt of Emma P. Thrasher, deceased. |
And on motion of Daniel Leroy Thrasher, the Executor therein named, j
A'who made oath as the law directs and entered into and acknowledged a bond in i
the penalty of Fifty Thousand ($50,000.00) Dollars, without surety, (the will
directing that none need Be required of him as such), which bond, being condi-
tioned according to law is ordered to be recorded. Certificate is granted the
said Daniel Leroy Thrasher, as Executor for obtainiag probate of the said Will

. '

in due form.

Teste: CHARLES B. CROSS, JR., Clerk

By %; /),?? #%76 D.C.
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Pirginia: . i

.. IN THE CLERK'S OFFICE OF THE CIRCUIT COURT OF CITY OF CHESAPEAKE

. .

I Daniel Leroy Thrasher, Executor _of the ,,;m,
of Emma P. Th'r:asher . » who died _testate on
the___27th day.of —__ March , 1974, 4o hereby

make oath that [ have made dxhgent inquiry as to the names, ages and addresses of the heirs of the

said testate, and to the beac of my belief the following list ias true and correct.
NAME ' KINSHIP | AGE ' RESIDENCE
] 1400 Elbow Road
Daniel Leroy Thrasher Son 45 Chesapeake, Virginia 23320
T~

/7 [ /Amﬂ LV?(;LMu;q _-c./'

Executor of the estats of Emma P. Thrasher deceased.
Subscribed and sworn to before me this the 2nd __.day of April 19714
Pirginia:
In the Clerk's office of the Circuit Court of City of Chesapeake, on the 2nd day of .
April 1974

The {orego'ing liat of heira was presented in office and admitted to record.

Teste: CHARLES B. CROSS, JR. cjerx

) By f}}))’%/[f D. C.
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_ NOTE
_175,000.00 Weaverly, Va., May 21 ey 1973...

'OR VALUE RECEIVED, on demand, the undersigned jointly and severally promise to pay to the order of.

Southside Virginia Production Credit Association

1 it3 Ofice in Waverly, Virginia,

e sum of __One Hundred Seventy-five Thousand_and No/100 Dollars,

nih interest thereon at the rate of _Z_ilé_% per annum from the date hereof; provided, however, that the
Ssociation may from time to time hereafter increase said interest rate to the interest rate then applicable io
ians then being made by the Association; and further provided that without prejudice to the interest rate here-
1 prescribed, the Association may, et its option, reduce the same from time to time.

The makers 2nd endorsers of this note jointly and severally waive presentment for payment, demand, protest and notice of
yn-payment hereof,

We, the makers and endorsers hereof, jointly and severaily do hereby appoint Lemy....’I.....Qamles %r...,..CJ.r.,z.-o.f.......
d JL...3rovnley Cox, Jr.. .Sussex County :sYaverally and not jointly, as our attorney-in-fact to appear in tﬁe Omce of the

lerk of the Court for the G R of e m""Qhese.peakew revosmesenaeenemesensy Viginia, at any time, and to confess judgment upon this
»te against us, the makers and endorsers jointly and severally, in favor of the holder hereof for the amount which may be due, together
ith interest, costs and an attorney’s fee of fifteen percentum (15%) thereof; and hereby waive the benefit of all exemptions, homestead

- othenwise, which we may have under or by virtue of the constitution or laws of Virginia, or any other state; and further waive any and
| defenses or right of offset which we or either of us may or might have against the payee hereof when this note is held by said
ssociation, the Pede ral Intermediate Credit Bank of Baltimore, or the successors or assigns of either; and in the event this note is placad

the hands ft_:t' an attorney for collection or is collected by legal process do hereby further agree to pay fifteen percentum (15%) thereof
attorneys’ fees,

This note is secured by a secunty interest in personal property which is duly publicized by Financing Statement No. cecveceernee. ———e
id by .R2al.Es :.a:.e“.l)egd....quin :.nf.g.%d duly entered in the proper office in .......Chesapeake.. ... S
mertx Virginia. 1,

WITNESS our hands and seals the day and year aforesaid.

74&@ ) 7444:4/_/,1;&“(33,41, ) A/ %r:oﬂ / (Zéﬁ%/ %/ (SBAL)

hrisHer . Daniel L. Thragher, Jr
P

(SEAL) . W m_(smz,)

Caroline C. Thrasher '
(SEAL) (SEAL)
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PCA
DEED OF TRUST
(Redl Estate)
THIS DEED 6F TRUST, made this day of

' in the year nineteen hundred and seventy-three |, by and between

DANIEL L. THRASHER, JR. and CAROLINE C. THRASHER, also known as CAROLINE COLONNA THRASHER,
hig wife, and EMMA P. THRASHER, also knowm as EMMA POWELL THRASHER, widow,

of City of Chesapeeke Loxxty, in the State of Virginia , hereinafter called “Grantor”, and
J. BROWNLEY COX, JR. and CASSELL D. BASNIGHT

of the Goumicxst County of Sussex | and City of Chesapeake , State of Virginia,
respectively, Trustees, either or both of whom may act, hereinafter called ‘“Trustee”.

WITNESSETH: That said Grantor doth grant and convey with general warranty unto said Trustee the following
property, to wit:

ALL of that certain tract or parcel of land, with the buildings and
improvements thereon, situate, lying and being in the Washington Borough,
Chesapeake, Virginia, being shown on a certain plat entitled "Plat Showing
Survey of Property for Emma P. Thrasher, Washington Mag. District, Norfolk
County, Va.," made March 30, 1959, by Ball-Hassell & Associates, Surveyors
and Engineers, Portsmouth, Virginia, which plat is recorded in the Clerk's
Office of the Circuit Court of the City of Chesapeake, Virginia, in Map Book 45,
at page 45, said tract or parcel being more particularly described with refer-
ence to sald plat as follows:

BEGINNING at a point in the Northern line of Elbow Road (State Route No.
605), which point is in the dividing line between the property now or formerly
of Emma J. Thrasher and the property now or formerly of Q. C. Davis Estate as
shown on the aforementioned plat; thence N. 13° 52' 40" E. 1103.81 feet to a
point; thence N. 9° 55' 20" W. 347.95 feet to a point; thence N. 9° 55' 20"

W. 67.15 feet to a point; thence N, 82® 55' 42" W. 345.95 feet to a point;
thence S. 87° 22' 10" W. 1000.00 feet to a point; thence N. 78° 52' 50" W.
465.00 feet to a point; thence N. 79° 52' 50" W. 329.70 feet to a point;
thence N. 6° 04' 10" E. 82.68 feet to a point; thence N. 10° 54' 40" W. 49.61
feet to a point; thence N. 22° 50' 50" E. 86.28 feet to a point; thence N.

35° 26' 08" E. 79.67 feet to a point; themce N. 17° 29' 23" E, 57.90 feet to
a point; thence N. 3® 21' 29" E., 170.88 feet to a point; thence N. 14° 30'

23" W. 38.72 feet to a point; thence N. 17° 07' 03" E. 206.74 feet to a point;
thence N. 26° 17' 36" E. 56.57 feet to a point; thence N. 13° 12' 19" E. 192.35
feet to a point; thence N. 20° 32' 51" W. 196.96 feet to a point; thence N.
16° 15' 37" E. 233.10 feet to a point; thence N, 7° 20' 52" E. 94.77 feet to
a point; thence N. 0° 05' 07" E. 382.94 feet to a point; thence N. 9° 48' 37"
W. 408.13 feet to a point; thence S. 81° 37' 20" E. 309.65 feet to a point; -

. ——
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thence S. 72‘ 24' 40" E. 987.00 feet to a point;
242,57 feet to a point; thence N. 12° 18' 50" E.

thence N. 44° 06°' 30" E.
199.53 feet to a point;

thence N. 10° 43' E. 140.10 feet to a point; thence N. 5° 06' 30" W. 341.24

feet to a point; thence N. 68° 22' 33" E. 436.37
71° 11' 40" E. 675.30 feet to a point; thence N.
to a point; themce N. 73° 00' 40" E. 211.18 feet
14' 20" W. 242.00 feet to a point; thence N. 10°
a point; thence NH. 28° 34' 40" E. 493.00 feet to
15' 20" E. 176.25 feet to a point; thence N. 27°
a point; thence S. 47° 43' 50" E, 731.00 feet to
58' 50" E. 300.00 feet to a point; thence S. 74°
a point; thence S. 57° 46' 50" E. 225.00 feet to
01' 50" E. 456.00 feet to a point; thence S. 81°
to a point; thence S. 80° 46' 50" E. 520.00 feet
38' 54" W. 760.52 feet to a point; thence N. 88°

feet to a point; thence N,
71° 00' 40" E. 622.91 feet
to a point; thence N. 9°
04' 20" W. 406.10 feet to
a point; thence S. 61°

52' 10" E. 711.88 feet to
a point; thence S. 50°

46' 50" E., 280.00 feet to
a point; thence S. 60°

16' 50" E. 469.00 feet

to a point; thence S. 7°
30' 50" W. 702.60 feet to

a point; thence S. 7° 39' 40" W. 541.73 feet to a point; thence S. 70°

03' 40" W. 451.10 feet to a point; thence S, 37°

L81—Va..-W.Va.
6/65

53' 40" W. 273.20 feet to

33



¢ " Sixth: That he will insure and keep insured buildings and other improvements now on or which may hereafter be
placed. on'the said premises against loss or damage by fire, hghtnmg, windstorm or tornado in companies and amounts
satisfactory to the Beneficiary, any policy evidencing such insurance to be deposited with and loss thereunder to be
payable to the Beneficiary as its interests may appear. At the option of the Grantor proceeds of insurance may be used
to pay for reconstruction of the destroyed improvements or, if not so applied, may at the option of the Beneficiary be
applied in payment of any indebtedness secured by this deed of trust;

Seventh: That if at any time hereafter the Beneficiary or Trustee shall for any reason employ agents or attorneys
in connection with this trust, the Grantor hereby agrees to pay the reasonable costs thereof, and any amounts paid by the
Beneficiary or the Trustee for that purpose shall become a part of the debt hereby secured and shall be payable on
demand with interest;

Eighth: Said Grantor hereby grants to the Beneficiary the right and power to appoint a substitute trustee, or
trustees, for any cause, including declination to accept the trust, resignation, death, incapacity, disability, refusal to act,
removal or absence from the state of the Trustee herein designated, or of any substituted trustee hereunder, and it is
agreed that, upon the exercise of this power by the Beneficiary, the substituted trustee, or trustees, shall be vested with all
the powers, rights, authorities, and duties vested in the Trustee herein designated and the Beneficiary shall designate
and appoint the substitute trustee, or trustees, by an instrument duly executed and acknowledged and filed for recorda-
tion in the office wherein this deed of trust is recorded;

Ninth: That, upon default in the payment of the indebtedness hereby secured or any part thereof as the same
shall become due and payable, or in the event of a breach of any of the terms, covenants and agreements of this deed of
trust or of the note or notes hereby secured, or in the event the Grantor should die or file a petition under the
Bankruptcy Act or make an assignment for the benefit of creditors or become insolvent, or file a petition for an arrange-
ment with creditors, the entire indebtedness secured hereby shall, at the option of the Beneficiary, become immediately
due and payable and in addition to other remedies provided by law, the Trustee or Beneficiary shall have the right
without notice to take possession of the property herein described and to operate, manage or lease the same and make
any reasonable and needed expenditures for the operation, maintenance and management of the said property and ex-
penditures thus made or expenses incurred shall become a part of the indebtedness hereby secured and shall be payable
by the Grantor immediately with interest; and, further, in the event of default as aforesaid and in addition to remedies
herein provided or otherwise provided by law, the Trustee shall, upon the request of the Beneficiary, sell the property
hereby conveyed, either as a whole or in parcels, at public auction at the front door of the courthouse of the county
wherein the property is located, or at such other place as the Trustee may elect, for cash, or upon such other terms
agreeable to the Beneficiary as the Trustee may deem beneficial in the execution of this trust, after first advertising the
day and hour, place and terms of such sale by posting notice thereof by handbills at the front door of the courthouse of
the county in which the land lies and four other conspicuous places in said county, one of which shall be as near to the
premises to be sold as practicable, or the Trustee may advertise by publication in some newspaper of general circulation
in the county where the property is located, once a week for two consecutive weeks preceding the day of sale, but where
advertisement is by handbills, no publication in a newspaper shall be necessary, and where advertisement is by publication
in a newspaper, no posting of handbills shall be necessary, and the Trustee may advertise in such other manner as will,
in his opinion, be best calculated to attract bidders, and such sale may be adjourned from time to time by oral procla-
mation at the time and place appointed for the sale, and if necessary in making such sale, the Trustee may secure a survey
of said property and the cost thereof shall become a part of the cost of executing this trust; that immediately upon
posting the notices of sale or upon the first insertion of the advertisement in some newspaper, as aforesaid, there shall
be and become due by said Grantor to the Beneficiary all expenses incident to said advertising or posting and any other
fees and costs incurred by reason of the default hereunder, which said expenses, fees and costs said Grantor hereby
covenants to pay as a part of the indebtedness hereby secured and neither said Beneficiary nor the Trustee hereunder shall
be required to receive the principal and interest only of the indebtedness hereby secured unless accompanied by a tender
of said expenses, fees and costs, but said sale may be proceeded with unless prior to the day appointed therefor legal
tender be made of said principal, interest, fees, expenses and costs; that the Trustee shall pay, out of the proceeds of
sale, first, all the costs of executing this trust, including a commission to the Trustee of five percent (5%) of the gross
amount of the proceeds of sale and all attorney’s fees and other expenses incurred in the execution of this trust, and all
attorney’s fees and costs in substituting a trustee; second, the debt hereby secured with interest; and, third, the residue,
if any, shall be paid to the Grantor, his personal representatives or assigns, and the Trustee shall settle his accounts in
accordance with the statutes in such cases made and provided;



Tenth: That the Beneficiary, at its option, may require the Trustee to give a bond satisfactory to the Beneficiary,
conditioned upon the faithful performance of the duties hereunder, and any premium paid on such bond shall become a

part of the cost of executing this trust;

Eleventh: That no release or authority to release this deed of trust shall be valid unless such release or authority

to release shall be executed by said Beneficiary.
WITNESS the following signatures and seals:

Dantel-L:Fhrasher; Jr:

Caroline C. Thrasher

s

Caroliné Colonnd Thrasheéer

.................

<
.E ........ ?.;..-m.r..anghet

B PoweIl ThEsshes

(SEAL)
(SEAL)
(SEAL)
(SEAL)
(SEAL)

(SEAL)

35



a point; thence S. 12° 53' 40" W. 304.90 feet to a point; thence S. 9° 53'
40" W. 854.70 feet to a point; thence S. 10° 08' 40" W. 469.00 feet to a
point; thence S. 10° 23' 40" W. 497.00 feet to a point; thence S. 9° 23'
40" W. 399.30 feet to a point; thence S. 10° 53' 40" W. 513.50 feet to a
point; thence S. 14° 53' 40" W. 275.00 feet to a point; thence S. 68° 51°'
26" W. 118,27 feet to a point; thence S. 72° 40' 40" W. 323.07 feet to a
point; thence along a curve to the right, having a radius of 4005.00 feet,
an arc distance of 228.34 feet to a point; thence S. 75° 56' 40" W. 516.33
feet to a point; thence along a curve to the right, having a radius of
2382.27 feet, an arc distance of 397.77 feet to a point; thence S. 85° 30'
40" W, 142.13 feet to a point; thence along a curve to the right, having
a radius of 1064.23 feet, an arc distance of 112.53 feet to a point; thence
N. 88° 25' 50" W. 128.53 feet to a point; thence N. 88° 25' 50" W. 162.69
feet to a point; thence along a curve to the left, having a radius of
722.70 feet, an arc distance of 176.22 feet to a point; thence S. 78° 30'
30" W. 326.63 feet to a point; thence S. 76° 30' 49" W. 88.46 feet to the
point of beginning.

Excepting and reserving therefrom the following three tracts of land.

Tract No. 1: Beginning at a point in the northern line of Elbow Road
(State Road 605) which point 1s at the southernmost point on the S. 14° 53°'
40" W, Line in the above described property, themce S. 68° 51' 26" W.

118.27 feet; thence N. 21° 08' 34" W. 217.15 feet; themce N. 67° 47' 17"
E. 280.11 feet; thence S. 14° 53' 40" W. 275 feet to the point of beginning.
Containing 1.0 acre of land, more or less.

Tract No. 2: Beginning at a point in the northern line of Elbow Road
(State Route 605) which point is in the dividing line between the property
nov or formerly of Fmma J. Thrasher and the property now or formerly of
Q. C. Davis Estate; thence N. 13° 52' 40" E. 1103.81 feet to an ironm pin,
thence N. 9° 55' 20" ¥, 347.95 feet to & point; thence N, 81° 15' 02" E,
343.66 feet to a point; thence S. 8° 16' 58" E. 1384.61 feet to a point
in the road; thence N. 88°® 25' 50" W. 128.53 feet to a point; thence N.
88° 25' 50" W. 162.69 feet to a point; thence along a curve to the left
having a radius of 722,70 feet, an arc distance of 176.22 feet to a point;
thence S. 78° 30' 30" W. 326.63 feet to a point; thence S. 76° 30' 49" W,
88.46 feet to the point of beginning. Containing 15.1814 acres of land.

Tract No. 3: The same property conveyed to Daniel L. Thrasher by deed
of Henry Butt, unmarried, dated May 29, 1939, and duly recorded in the
Clerk's Office of the Circuit Court of the City of Chesapeake, in Deed
Book 656, page 217, to which deed reference is hereby made for a better
description of the property. Containing 74.6 acres of land, more or less.

Leaving 412.74 acres of land intended to be conveyed hereby.

Being part of the same property which was conveyed to Emma P. Thrasher,
widow, by deed from Bayberry Farms, Inc., & Virginia corporation, dated
, 1973, and recorded simultaneocusly herewith; and 8.8 acres
of which was conveyed from Emma Powell Thrasher, also known as Emma P,
Thrasher, widow, to Daniel L. Thrasher, Jr. and Caroline C. Thrasher, by
deed dated June 26, 1963, and recorded in the aforesaid Clerk's Office
in Deed Book 1371, page 455.

This deed of trust 1s made expressly subject to a prior deed of trust
dated May 19, 1967, from the same parties of the first part to Benjamin
Ragsdale and J. James Davis, lrustees, to secure an indebtedness in the
sum of $100,000.00, which deed of trust is duly of record in the Clerk's

Office of the Circuit Court of the City of Chesapeake, Virginia, and —
intended to -have priority over this deed of trust. ' —

whether or not the balance ot the security is ample to protect the Benehciary;
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TOGETHER will all hereditaments and appurtenances hereunto belonging and all rents, issues and profits thereof
and all improvements thereon and all fixtures and accessories now or hereafter annexed and attached thereto.

IN TRUST to secure unto the SOUTHSIDE VIRGINIA PRODUCTION CREDIT ASSOCIATION

of Waverly, Virginia, (hereinafter called
the “Beneficiary™) the payment when due of all indebtedness of the Grantor to the Beneficiary now existing or arising
within ten years from the date hereof in amounts not exceeding in the aggregate outstanding at any one time the sum of

ONE HUNDRED SEVENTY-FIVE THOUSAND and No/100 DOLLARS ($ 175,000.00 );
together with interest thereon according to the terms of notes evidencing such indebtedness; and IN TRUST to secure
unto the Beneficiary the performance of each and every covenant and agreement herein or in said notes contained.

WHEREVER used herein the masculine gender shall include the feminine and neuter and the neuter gender shall
include the masculine and feminine and the singular form shall include the plural and all the covenants and agreements
of Grantor shall extend to and bind his heirs, devisees, successors and assigns.

GRANTOR covenants and agrees, jointly and severally, with the Trustee and the Beneficiary as follows:

First: That nothing herein contained shall be construed to obligate the Beneficiary to make loans and advances
to the Grantor and that the sole purpose of this deed of trust is to provide collateral security for presently existing in-
debtedness and for loans and advances which in the absolute discretion of the Beneficiary may hereafter be made to
the Grantor;

Second: That he warrants generally the property hereby conveyed; that he is seized thereof in fee simple and has
a right to convey same; that he will execute such further assurances thereof as may be requisite; and that ke will use the
proceeds of loans secured hereby solely for the purposes set forth in his applications for said loans;

Third: That he will pay or cause to be paid when due said principal sum of all indebtedness hereby secured and
any renewals or extensions thereof, together with all interest thereon, and all other sums payable by him in accordance
with the terms of this deed of trust and the notes secured hereby or any renewals or extensions and that he hereby ex-
pressly waives the benefit of all exemptions, homestead or otherwise, under the laws of this or any other state and agrees
to pay the indebtedness without any offset whatsoever;

Fourth: That he will pay when due all taxes, liens, judgments or assessments heretofore or hereafter levied,
assessed or constituting liens upon the property hereby conveyed; and in the event Grantor fails to pay the same when
due or fails to maintain insurance as herein provided, the Beneficiary may make such payment or provide such insurance
and amounts paid therefor shall become a part of the indebtedness secured hereby and bear interest from the date of
payment;

* °  Fifth: That he will keep all improvements now or hereafter located on the premises hereby conveyed in good
repair; that he will maintain and work the premises hereby conveyed in good and husbandlike manner; that he will
commit no waste and that he will not cut or remove or permit to be cut or removed any wood or timber from said
premises except for domestic use without the written consent of the Beneficiary and said Beneficiary shall have the right
by injunction or otherwise to prevent the cutting or removal of any wood or timber from said premises irrespective of
whether or not the balance of the security is ample to protect the Beneficiary;
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In the Clerk's Office of the

Court
for the County of....
State of » the within deed

of trust was this day presented in said office and, to-
gether with certificate of acknowledgment thereon
endorsed, was admitted to record at................... o’clock

day of , 19

and duly indexed according to law.

DEED OF TRUST

FROM
DANIEL L. THRASHER, JR., et al

Esomy
CAROLINE C. THRASHER, a/k/a
CAROLINE COLONNA THRASHER, et al
EMMA P. THRASHER, a/k/a EMMA POWELL
THRASHER, widow &

TO

J. BROWNLEY COX, JR., et al

CASSELL D. BASNIGHT, T

SOUTHSIDE VIRGINIA PRODUCTION
CREDIT ASSOCIATION

Beneficiary
Received for record at.......................... o’clock............ M.
onthe........ day of ... , 19........
Recorded in.................... Bkt s Peerreennen
Recording fees, etc. §............ooererunnee. paid.
..................... oy

TO THE CLERK:

After this deed of trust has been recorded and your
certificate completed, please mail to SOUTHSIDE

VIRGINIAPRODUCTION CREDIT ASSOCIATION
115 Cherry St., Suffolk, Va. 23434



STATE OF

COUNTY OF , o wit:
L* Y » & Notary Public for said County of
» in the State of
do certify that
whose name(s) is/are signed to the foregoing deed of trust, bearing date of the day of
19 ,ha  this day acknowledged the same before me in my County and State aforesaid.
Given under my hand this day of , 19
My term of office expires

Notary Public.

*Insert the name of the officer who takes the acknowledgment.
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May 21, 1973

May 18, 1973

HAND DELIVERED

Southside Virginia Production Credit Association

Attention: Mr. Richard A. Davis
Assistant Manager

Gentlemen:

BRegarding the $175,000.00 loan to Emma P, Thrasher, Daniel L.
Thrasher and Caroline C. Thrasher to be made by Southside Virginia Pro-
duction Credit Association, we, the undersigned, being the borrowers,
hereby authorize and instruct you to disburse the loan proceeds of
$175,000.00 as follows:

A. $4,960.00 to be credited and applied toward the purchase
of additional stock in Southside Virginia Production Credit Association.

B. $100,000.00 to be paid to D, H. Burlage, Sr. The $100,000.00
represents the amount that Emma P. Thrasher is required to pay D. H. Burlage,
Sr. for the three shares of common stock in Bayberry Farms, Inc., a Virginia
corporation. Upon receipt of the three shares, Emma P. Thrasher will then
be the sole shareholder of all of the issued and outstanding stock of Bay-
berry Farms, Inc. Bayberry Farms, Inc. will thereupon be immediately liqui-
dated and the real estate owned by that corporation will be distributed
as a liquidating distribution to Emma P. Thrasher in redemption of all of
her stock in Bayberry Farms, Inc.

C. $59,708.55 to be paid to D. H. Burlage, Sr., the holder of
that certain bearer deed of trust note securing the property presently owned
by Bayberry Farms, Inc. The unpaid principal balance of said note according
to the holder thercof is $58,855.00 and the interest accrued and payable to

and through May 21, 1973, is $853.55. Liss
. ~. 5:.5’0

D. The balance thereof in the amount of $10,331.45 is to be 719954
paid to Canoles, Mastracco, Martone & Barr, attorneys for the borrowers. =

ol ] ﬂml/ ’
S N ‘\\\ —_ 40

04../( 1‘“

Very truly yours,_* P 7R/ /;f Sz
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CANOLES, MASTRACCO, MARTONE, BARR & RUSSELL

in account with

_ EMMA P.. THRASHER, DANIEL L. THRASHER, JR.
: and CAROLINE C. THRASHER

Principal amount of loan with Southside Virginia
Production Credit Association secured by lien

To

To

‘TG

To

To

To.

To

To

‘deed of -trust on property in the City of

Chesapeake, Virginia:

DISBURSEMENTS

purchase of additional shares of
Southside Virginia Production Credit
Association:

amount retained by Southside Virginia
Production Credit Association for
release:

D. H. Burlage, Sr. for 3 shares of common
stock of Bayberry Farms, Inc.:

D. H. Burlage, Sr. to pay off $58,855.00
principal amount of notes, plus $853.55
in accrued interest:

H. D. Flora, Treasurer, for real estate
taxes:

Charles Cross, Clerk, for recording
costs of deed and deed of trust and
releasing liems:

Tidewater Sand Company to pay .off deed’
of trust: ‘

Commonwealth of Virginia to pay off
judgment:

To .State Corporation Commission for filing

To .

To

statement of intent to dissolve Bayberry
Farms, Inc.: ’

Canoles, Mastracco, Martone, Barr &
Russell for fee for title examination,
loan closing and matters relating to
liquidation of Bayberry Farms, Inc.:

Canoles, Mastracco, Martone, Barr &
Russell for- payment on account for
Tidewater Sand Company litigation:

$ 4,960.00

5.50

100,000.00

59,708.55

1,340.25

913.30

692.55

171.50

5.00 -

2,500.00 -

4,703.35

$175,000.00

$175,000.00

Se—

a4

$175,000.00
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Canelea, Mastraeeo,

- Barr & Russell
ATTCOWEEYD AT LAW
MOASFTLE. VIRGINIA

|

2 bt HC
i ASSIGNMENT made September 20, 1973 by DANIEL L. THRASHER, JR. ana
EMMA P. THRASHER, hereinafter collectively called Assignors, to SOUTHSIDE
VIRGINIA PRODUCTION CREDIT ASSOCIATION, hereinafter called Assignee.

WHEREAS, Assignors are the makers of a certain demand note dated
May 21, 1973 in the principal sum of $175,000.00, with the payeé being
Southside Vitginia Production Credit Association; and

WHEREAS, as a condition of the Assignee lending the $175,000.00 to
the Assignors, the Assignors'are to furnish collateral security for said
indebtedness by the assignment of the net proceeds of sale that the Assignors
are to receive as the result of being the heirs at law of Daniel L. Thrasher,
deceased, from the sale of the Greenbriar Farm in the City of Chesapeake,
Virginia to the Ervin Company;

NOW, THEREFORE, for value received, the Assignors do hereby assign
to the Assignee, its successors and assigns, the net sales proceeds that they
are to receive as a result of being the heirs at law of Daniel L. Thrasher,
deceased, from the sale of the Greenbriar Farm in Chesapeake, Virginia to the
Ervin Ccmpany, subject, however, to all the terms and conditions bereinafter segq
forth.

The Assignors by this agreement jointly and severally agree, and
Assignee by the acceptance hereof agrees, to the following conditions: ©

1. This assignment is made as collateral security for the liability
of Assignors to the Assignee as a result of their being the makers of that cer-
‘tain demand note dated May 21, 1973 in the principal sum of $175,000.00 and
made payable to the order of Assignee.

2. The Assignee covenants that any balance of sums received here-
under remaining after payment of the existing unpaid principal balance of the
note plus accrued interest will be returned and pald to the Aésignors, their
successors or assigns, and that upon full.payment of the indebtedness éfore-_
said this assignment shall automatically terminate and shall be of no further

42

force and effect. ———




aeles, Mastrucco,
inrtonm & Barr
<OANEYS AT LAW
SNPOLR, VIRGINIA

IN WITNESS WHEREOF the Assignors assign this Assigument the day and

year first above written.

/ .

Daniel L. Thrasher, Jr.

. Thrasher

STATE OF VIRGINIA
City of Howugo Ikz , to-wit: ©

| I, -BERyL R A#einse s » a Notary Public in and for the City
aforesaid, in the State of Virginia, do hereby certify that Daniel L. Thrasher,
Jr. and Emma P. Thrasher, whose names are signed to the foregoing writirng,

bearing date on the 20th day of September, 1973, have acknowledged the same

before me in my City and State aforesaid.

Given under my hand this QCs day of £gt,£_h b= e , 1971,

Lo £ Crps g

Notary Public

My commission expires on the 42— day of Py, 1974
@ N\
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LErROY T. CANpLEs & Co.

vEezcz 3

AMID Za\ N3 TSTL ST CERTIFIED PUBLIC ACCOUNTANTS
ZEP=.7.22 3.3, 2 3SSTL%TANTS .
e 20 g2 £ 3¢ . . TCLEPHON
“:_,?.‘:; __‘!- Sh e eiars SUITE 612 UNITED VIAGINIA SANK BUILDING (0% axr o207

NORFOLK,VIRGINIA 23510

January 15, 1973

Mrs, 2oz 2. Thrasher, Administratrix
Zstata of Daniel L. Thrasher
Chasapeaks, Virginiz

Dzar Mrs, Thrasher:

At your ragusst I have prepared the following schedule indicating

the approxiz=fa2 fuands to be realized by the heirs of the Daniel L.
Thrasher estszt2 from the sale of the various Greembriar holdings to the
Zrvin Compazr:

Ervin Estzte of Estate of Estate of

Co. D.L. Thrasher Emma P. Euma Jean Daniel L. Robert Earl “a
Payment Interests Thrasher Thrasher Thrasher,Jr. Thrasher

due  Totzl Share Share Share : Share Share

1-10-73 § 33,541.42 § 9,447.61 $§ 8,031.27 $ 8,031.27- § 8,031.27
9-.1-74 218,105.09  61,433.68  52,223.80  52,223.81  52,223.80
3-1-77 _234.789.99 _ 66.133.29 _ 56.,218.90 _ 56,218.90 _ 56.218.90
Totals $£86.£36.30 ._1.3_1._0__‘.&.&& $116,473,97 $116.,473.98 $116.473,97

p=——— = —— e —————————————+4

The abova doss not take into account any attorney fees, ete. that
may be payable Sy the estate.
Yours truly,

LEROY T, CANOLES & CO.

4 | ﬂ//" j /7.1, Jith

,John E. Greunke, C. P. A.

4
~

Mawéé /%44/{ Z/

@n/ﬂ%
Sk, Lutdlf 74
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THIS AGREEMENT made this 27th day of October, 1969, by and between
EMMA P. THRASHER, party of the first part, and D. H. BURLAGE, SR., party of the

second part.

WHEREAS, The party of the flrst part owns certain real property In the Cit

of Chesapeake, Virginla, consisting of approx!mately hOO acres; and

NHEREAS, the sald property Is encumbered by flve deeds of trust, the tota
amount due thereunder being approximately $223 000.00; and

WHEREAS; there Is of record the following additional encumbrances
affecting ;ald property owned by the party of ‘the first part, and the following
obligations of the pa:t* of the first part. .

1. A certain contract between the party of the first part and Tidewater
Sand Company, recorded in Deed Book 1519, page 117.

2. A 40 foot right of way for drainage ditch, recorded in Deed Book

1519, page 90. ' '

3. A 75 foot right of way for road, recorded in Deed Book 1524, page
424, '

ki A VEPCO pole line easement, recorded in Deed Book 5531, page 147.

5. A VEPCO pole line easement, recorded in Deed Book 1537, page 588,

6. An agreement with Tidewater Sand Company relating to the use, con--

struction and upkeep of the road, recorded In Deed Book 1543, page-137.

7. . A judghent by Frank A. DelLaura agalnst the party of the first part,
recorded iIn Judgment Book 38, page 90.

8. Taxes for the years 1967 through 1969.

9. Claim of T, Ray Hassell for survey in approximate amount of $1,800.60

10. Note due Bank of Currituck in the approximate amount of SI0,0QO.QO.

- 50




'K D. MANESS
TORNEY AT LAW
1ORPFOLK, VA,

‘WHEREAS, the party of the second part has agreed that in the event
Bayberry Farms, Inc. does not realize sufficient income from the operation of
its burrow pit,.plus any'additlonal income the.corporation may have, then and in
that event, the party of the.second part has agreed to make.loans as necessary
to Bayberry Farms, Inc. and thereby assure payment of any and all of the fore=
going llens, encumbrances and claims as and when the same becomes due and pay-

*

able, whether due and payable in full or In part.

1. That a corporéfion wll] be organized to be known as Bayberry Farms,
Inc. to which the said property of approximately 400 acres owned by the party
of the first part will be transferred. |
2. The stock and/or options to purchase stock fn said corporation shall
be Issued In the following proportions:
2/3 thereéf to Emma P, Thrasher, and
1/3 thereof to D. H. Burlage, Sr., or his assignee.

No additional stock shall be Issued except upon the written approval of

*

Emma P. Thrasher and D. H. Burlage, Sr., other than the initial issue and stock

_—

option as aforesaid.

3. The party of the second part agrees to lend to said corporatisn any
amounts sufficient to make all payments that may be ﬁecessary, including payment
in full of any of the foregoing indebtedness and encumbrances.

4, 1t Is agreed that notes secured by deeds of trust on said property
shall be issued and executed from time to time as necessary to secure the re-
payment of any loans made by D. H. Burlage, Sr. or ;ny other source agreed upoﬁ
by the principals thereto. All loans shall bear interest at the prime rate
as established by the United Virginia Bank/Seaboard.National, Norfolk, Virginia
plus an additional 3% per annum, ané sald interest shall be payable monthiy.

Any change in interest rates shall become gffective on the lIst a§y of the month
immediately following the change of the prime rate at the bank referred to
hergfn. All loans are to be endorsed personally by all the stockholders in
direct proportion to their stock ownership as it relates to the total stock out-

1

standing at .the time the loan Is made. . R




-

5. It is agreed. that D. H. Burlage, Sr. will have absolute and soie con-

*

trol over all corporate funds and Income and disbursements so long as he is ow?d
any money by reason of having made loans to Bayberry Farms, Inc. Should the

party of the flirst part, her helrs,'or assigns do anything to take away, or

Allempt tu nﬂkﬂ awvay cuntrol of sald corporate affalrs from D, H, Burlage, Sr.,

1}

then amd In that event the party of the second part shall have the right to

demand lowadlate paym&n: In full for any and all funds loaned to Bayberry Farms,

tnc. R
6. The total amount loaned by D. H. Burlage, Sr. Including accrued
Interest, if any, shall.be due and payable by said corporation on June 1, 1977,

provided however, in the event - . the party of the first part is paid in full or

in part for her inheritance, dower, or otherwise, by virtue of her claim against
or interest in the Thrasher estate, Greenbriar Farms, Inc., or any subsidiary
prior to Qune 1, 1977, excluding, however, the rents presently being received
and the first $35,000.00 received by virtue of said claim, and af£er payment of
any and all indebtédﬁess of the party of the .first part to any and all persoﬁs,
firms.and corporations then existing, the total amount due D. H. Bdrlage, Sr.
shall be paid in full' to the extent of any such monies received by virtue of
such Inheritance or dower.

7. It is expreséfy agreed that at any time prior to October 27, '1974, -

the party of the flrst part shall have the option: to buy any stock of said cor-

poration then owned by the party of the second part or his assigns, by paying to
D. H. Burlage, Sr. the following amounts:

a. All principal of any amount loaned by D. H. Burlage, Sr. to
Bayberry Farms, Inc., with interest at a rate referred to herein;

b. The sum of.$50,000.00 if said option is exercised within 6
months from date of this agreement; or

¢.. The sum of $100,000.00 in the event this option is exercised more
than 6 months from the date of this géreement.

8. No deeds of trust, mortgages or other encumbrances aéainst said

property shall be executed or recorded or permitted without the express written

Y-

consent of the_part}es hereto or their heirs or assigns.

e ————




9. It is expressly agreed that voting rights of the stock of the corpora-
tion in so far as same pertains to all monies received from the operation of the
buréow pits now-on sald property shall ge exclusively exercised by D. H. Burlage|
Sr. until he is repald In full for any loans made to the corporatio? aforesaid.

10. Except as herein provided, It Is agreed that the corporation shall

not encumber the sald property by loans or otherwlise unless and ‘until the party:
WYt wvenid pact Ia giald Tn full for any monles loanad to the corporation.

1, In tha evant tha party of the second part defaults In payment of

any amount or amounts guaranteed by him, then any.stock Issued to the party of
the second part or his assigns shall revert and becoﬁé the property of the
Bayberry Farms, Inc. without any payment of money to the party of the second
part or any other person except any and.all loans made to Bayberry Farms, Inc.
by the party QF the second ﬁart will continue to be due and payable according
to tﬁe terms.and conditions set forth in the note and any loan agreement.

.12.. It is hutually agreed that the burrow pits now on said property
shall be operated at maximum capaclity so long as any mdney Is owed.to the party
of the seand bart. |

13. The party.of the second part shall give to the party of the first pa
written quarterly statements showing all receipts and disbursements of money of

Bayberry Farms, Inc.

Pt s
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BAYBERRY FARMS, INC.
1216 GRANBY STREET
NORFOLK, VIRGINIA

March 28, 1973

Mrs. Emma P. Thrasher
1328 Elbow Road
Chesapeake, Virginia

P

Dear'Mrs. Thrushe:?'

This is in reference to those cerfain loan ﬁmds advanced bx me to Ba)(berry Farms,
Inc. (BBF,Inc.), which balances due are secured by two Deeds of Trust on that
cerfain recxl estate owned by BBF, Inc.

+

According to Parugfuph 6of page 3 of fhcf certain agreement entered into be\‘ween

" you and me personally, which agreement is dated October 27, 1969, the balances

due me should have been paid, in part or in full, at the time you received from the
Throsher Estate, Greenbrier Farms, Inc. or any subslclmry, .any sum sufficient. to
retire any and all indebtedness due me over and"dbove $35,000.00 received by you.

A search of the records in the Circuit Court of the Ciiy: of Chesapeake reveals that

you haves. in all probability, received an amount of money greatly in excess of the
$35,000,00 referred to in our 1969 agreement covering the loans and advances made
by me to BBF,Inc.

Therefore, it would appear you are in default under the terms of the Agreement. In
addition, | would like to direct your attention to the fact that the $50,000.C0 note,
given as security for the advances made by me personally and secured by a lien on
the real estate owned by BBF, Inc., is payable on demand.

According to my records, the principal balance due on loans and advances made by
me to BBF,Inc. Is $59,855.00, plus interest in the amount of $885 82 through March

31, 1973.

1 am hereby demanding in full the sum of $60 ,740 .82 which represents the principal
and interest due me through March 31, 1973.

Unless | am in receipt of negotiable Funds in the above amount on or before April 10th,
1973, | am going to turn this over to my attorney for collection and/or foreclosure. -

In addition, | would like to direct your attention to the fact that if this becomes
necessary, you will be incurring 15% attorney fees for collection of the balance due.

You .will find enclosed photocopies of two statements which reflect the balances due

St e g
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Mrs. Emma P. Thrasher March 28, 1973

Continued from Pége one :

on loans made by me to BBF, Inc.

| am indeed sorry to have to take this pasmon , however, you are not leaving
me any other alternative.. : ~

Very truly yours,

- BAYBERRY FARMS, INC.

D. H. Burlage
. ?resu:!ent

. D. H Burlag u,%

DHB:jl | Personally
Enclosures :

39



FEDERAL LAND BANK ASSUCIATION
PRODUCTION CREDIT ASSOCIATION ,
221 WEST CONSTANCE ROAD. SUFFOLK, VIRGINIA 23434
TELEPHONE: 538-5481 & 5398-3100

November 23, 1976

# /0

Mr. Stanley G. Barr, Jr., Attorney
1710 Virginia National Bank Building
One Commercial Place

Norfolk, Virginia 23510

Re: Daniel L. Thrasher, Jr.,
Executor of the Estate of
Emma P. Thrasher

Dear Mr. Barr:

As per your request by letter dated November 18, 1976 I
am submitting the following information:

Southside Virginia Production Credit Association closed a loan

in the amount of $175,000.00 on 5-21-73. Principal payment of
$100,000.00 was due 9-20-74, interest only was due 9-20-75,

9-20-76 and balance of principal in the amount of $75,000.00

plus any accrued interest to be due 3-20-77. On 9-19-74 principal
payment of $47,045.10 and $21,252.93 interest was paid. On 11-6-74
$52,954.90 of $100,000.00 which was due on 9-20-74 was extended until
3-20-77. No payment has been paid on principal or interest since
9-19-74., Accrued interest due as of 11-20-76 is $23,811.04. The
principal balance of $127,954.90 plus any accrued interest is due
in-full on 3-20-77.

Federal Land Bank closed a loan in the amount of $100,000.00 on
5-23-67. Principal balance is $99,622.38. Interest only is due
1lst of each month., The principal balance of $99,622,38 is due in
full 5-1-77 plus any accrued interest,

If further information is needed, please advise.

Ver ly yours,

Richard A. Davis
Assistant Manager ——
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(IAIQ()LJES,IMD&STTLACXBCi.hdAIVT()hUE,IiAIUR & RUSSELL

A PROPESBBIONAL CORPORATION
ATTORNEYS AND COUNSELORS AT LAW

1710 VIRGINIA NATIONAL Bank BuiLoing
LEROY T. CANOLES, JR. One CommMERCIAL PLace TELEPHONE 623-9990

VINCENT J. MASTRACCO, JR. AREA CODE 804
PETER W. MARTONE NORFOLK, VIRGINIA 23510

STANLEY G. BARR, JR.

C. EDWARD RUSSELL. JR. November 24, 1976
A. RUSSELL KIRK

HUNTER W. SIMS, JR.

JAMES G. STEIGER

James A. Leftwich, Esquire
American National Bank Building
P. 0. Drawer 10

Portsmouth, Virginia 23705

Re: Tidewater Sand Company, Inc.
v. Haynes J. Powell, et al
Chancery No. 5705

Dear Mr. Leftwich:

With respect to the inquiry regarding the present loan balances
and pay-off dates for loans secured by the four hundred acre tract subject
to Tidewater Sand Company's judgment, I enclose a letter received from
Richard A. Davis setting forth the particulars regarding the two loans.

By copy of this letter, I am forwarding to all counsel of record a copy
of Mr. Davis' letter.

7

Stanley G. Barr, Jr.

SGB,Jr./sw

Enclosure

cc: Joseph J. Lawler, Esquire
Grover C. Wright, Jr., Esquire
William E., Baggs, Esquire
James B. Power, Esquire
Jack D. Maness, Esquire
Mr. Daniel L. Thrasher, Jr.
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