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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND, DIVISION I 

CASE NO. 

MOSES M. EVANS, 

vs. 

JAC..~t:.S HARRIS 
2221 Holly Street 
Richmond, Virginia; 

and 

LINWOOD BRADLEY 
3117 4th Avenue 
Richmond, Virginia, 

PLAINTIFF, 

DEFENDANTS. 

A·i0110N FOR JUDGI\~F..NT 

1. On or about January 9, 1978, on 33ru Street at or near its 

intersection with Q Street, in the City of Rfchmonc!, Vlrginia defendant JAMES 

HARRIS carelessly, recklessly, and nt!gligently opcra·::e,: a l~uick autornobHe and 

defendant LlN\VOOD BRADLEY carelessly, recklessly anrt neglieently operated a 

Plyrnouth automoi>He, in whicH plaintiff was nn occupant7 so as to cause the two 

said vehicles to come into collision v·.' ith each other. 

2. As a result, plaintiff was caused to suffer permanent injuries; has 

suffered anc.i will suffer in the future pain of body and mind; has incurred and wHl 

incur in the future medical anci related expenses; and has been deprived of earnings 

and earning capacity. 

\Y'HEREFORE~ plaintiff demands judgrnent against the defendants, jointly 

and severally, in the sum of FIFTEEN THOUSAND DOLLARS ($15,000.00)t plus 

interest and costs • 

. Trial by jury is demanded. 

1.· 

·. 



0 R DE R 

THIS DAY came the plaintiff and defendants, in person and by 

counsel, and the defendants having heretofore filed their Grounds 

of Defense herein, issue is joined. 

lmEREUPON, came a juryL to-wit: Kenneth H. Anderson, Mary 0. 

Pulliam, Clarence E. Smith, Jr., Ronald M. Spease, Jean W. Vanderlehr, 

Sylvester L. Doswell and Michael D. Zitzow, who were sworn to well 

and truly try the issues joined and a true verdict give according 

to the evidence and the law. 

The evidence of the plaintiff "t-.Tas presented and at the 

conclusion thereof, defendants, by counsel, moved to strike the 

evidence of the plaintiff on grounds· specifically stated in the record, 

"t>;rhich motion 't>7as granted, and to 't.Jhich ruling of this Court, counsel 

for the plaintiff excepted. 

The jury was discharged. 

It is therefore ORDERED that the plaintiff take nothing and 

that judgment be.entered in favor of the defendants and that the 

defendants recover of the plaintiff their costs expended herein, to 

't>1hich action of the Court, the plaintiff, by counsel, duly excepted. 

A Covy, 
Teste: 

2 

·. 



ASSIGmtENT ·oy ERROR 

1. The Court Erred in Striking The Evidence, And !n 

Rendering Summary Judgment In Favor, of Defendant 

Harris. 

3 
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C. OVERTON LEE 
SHORTHAND REPORTERS 
MUTUAL BUILDING 

RICHMOND. VA. 23219 

of the 

Q 

3 

DEl·iCE ADDUCED IN BEHALF OF THE PLAIN 

in behalf j 

DIRECT EXAMINATION 

Would you, please, tell the jury your full name 

I 
and occupation? ·1 

i 
A Officer Ellis c. Yeagel."• Richmond Bureau of Police!, 

I 
assigned to the Traffic Division, Richmond, Virginia. 

Q How long ho.ve you been in 'the Traffic Division? 

A Five yearse 

Q Officer Yeager, did you, in the cou~se of your 

' 4 duties, investigate an accident on 33rd and Q Street a year 

15 a~;o today? 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 was? 

23 A 

24 Q 

Yes, sir, I did. 

What time did you get there? 

At 3:55 p.m. 

What was that, again? 

3:55 p.m. 

Did you detel'tnine what the tir.te of the accident 

Approximately aaSO p.m. 

I 

·I. 

.I 
I 

. .I 

I 

.I 
r 

Now, when you got the~e, tell us how many vehicl•s 
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C. OVERTON LEE 
SHORTHAND REPORTERS 
MUTUAL BUILDING 

RICHMOND, VA. 23219 
Yc~gcr - Direct 

---- --- ---------: 

\.vera involved? 

A Two automobiles. 

Q ~ihare did you find theJn, sir? 

A I found theJl'l. -- Mr. Harris' vehicle over on 

the -- would be the southeast corner, up against the telephone 

pole, and Hr. Briley' a vehicle was on the northern side of 

the street on 33rd, with the front of his automobile facing 

north, even with the north curo line -- or the south 

Q Now, let's see, have you got a diagram 

I ·.: 
Yes, 1 do. 

we see it? 

you just sketch sa.w, on 

this piece of Yeager? .I 

I 
found 1 

the 

vehicles, sketch the 

16 them. 

17 Would on there? That would 

18 facilitate things. 
.-1 

19 MR. offer this as 
'.I 

20 llo. 1, please. 

21 COURT: All right. 

22 MR. DUANE: \4Jait, may I see .I 
'· 

23 THE COURT: Let him saa it. 

24 that's it or not. 
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Q 

Yeager - Direct 

Now, Officer Yeager, what, if any, traffic 

control was present at this intersection? 

A There were two YIELD SIGNS; one on the north 

5 

aide of the street, and one on the south side of the street, 

for 33rd. 

acciden~j Q And were they in place on the day of the 

I 
.I 

A Yes, sir, before the impact. I 
Q And what happened to them during the course of ··I 

I the impact? 

A Hr. Harrisa vehicle knocked over the sign on 

the north -- or the south curb line, facing north. 

Q Was there any obstruction to either one of those 

signs? 

A No, air. 

Q Did you take statements from the drivers at the 

time? 

A Yes 1 sir, I dido 

Q What did Mr. Briley say? 

A Mr. Briley's statement, at the time of the accid~n 1 

was·, "·I was south on 33rct. I stopped, looked both ways 1 nothing 

was coming. I started across and he was coming on my side of 



C. OVERTON LEE 
SHORTHAND REPORTERS 
MUTUAL BUILDING 

RICHMOND. VA. 23219 
Yeager - Direct 6 

2 

I 

3 ·I 
4 I 

I 
5 I 

I 
! 

6 ' 

7 

a 

9 

10 

11 

12 

1:1 

14 

15 

16 

17 

18 

19 

20 

-·-··- ----····----------·-··---, 
the road 1naking a left. Then he made a quick right. I hit i 

him, spinning him counter clockwise." 

Q How about 11r. Hal."ria? 

A Stated: "I was east on Q Street. He came 

through the YitLD SIGN and hit me. I speeded up and spWl 

' clockwise, and hit the poleo" 1 

I 
Q All right, sir. I'm going to ask you if you i 

I 

would indicate the two YIELD SIGNS on this Plaintiff's Exhibit· I 

No. 1, Officer Yeager. 

A (Indicating) 

HR. EICHNER: Okay, "thank you. 

I have no further questions~ 

COURT: Hrs. Kramer? 

CROSS-EXAHINATION 

BY MRS. KRAHER: 

Q The ere clear, and did you 

take 

A The streets 

Q Excuse 

A were dry. 

·. l 
I 

I 

~ . .·.1 

I 
I . I 
I 
i 

.! 

21 Q Yeager, did you of the j 
: 

22 street 
I 

23 .The only street measurements I have is I 
24 feet wide from the north to the south curb 
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Yeager - Cross 

----------·------ -----------

MR. EICHNER: Excuse me? Thirty-five? 

THE WITNESS: Approximately 35, 

the 

Can we a question, 

Your Honor? 

THE COURT: 

7 

which cars belong 

to whom,- say 1 

THE Tell 

Vehicle No. 1 

That was south on 33rd. 

James Harris. 

KRAMER: 

Q Officer, what type of vehicle was Mr, HatTie 

I 
I 
I 

• I 

·. 

ts driving? 

16 A Mr. Harris was operating a 1975 Buick two-door 

t7 hardtop. 

j 

And what type of vehicle was Mr. Briley ' 
. ~ I 

18 Q 

19 operating? 
'.I 

20 A He was operating a 1972 Plymouth two-door hardtop, I 
I 
I· 

21 MRS. KRAMER: Your Honor, may I approach the I 

22 witness? 
.... 

23 'l'HE COURT: Yes, 

24 
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SHORTHAND REPORTERS 
MUTUAL BUILDING 

RICHMOND, VA. 23219 

BY I'IRS • K.RA."1ER: 

0 Officer, I'm goirig to show you twc pict\u.,es. 

A All righ·t, this is Jrarri s' vehicle, left side 

damage (indicatinr>. 

Q Is this the dnmap;e th~t you observed on the 

e Harris vehicle --

7 A Yes, ma'am. 

8 Q -- as a result of this accident? 

9 A Yes, ma 1 a1:1. 

10 MRS. KRAMER: Your Honor, I'd like to have these 

11 marked as De fen dan t Harris' 1 and 2. 

12 THt COURT: All right. 

13 (Two photo~raphs were received and 

14 taarked DEFENDANT HARRIS' EXHIBITS 

15 NOR. 1 and 2.) 

16 B'l HRS. KRAI1ER: 

17 Q Officer, \:here "''as the ~amage on Mr. nriley' s 

18 vehicle? 

19 A .In the-- fu~l-front dama~eo 

20 Q And where was the daJJI.age on Hr. Harris 1 vehicle? 

·. 

21 A It ~as to the left rear, left side and left front. 

22 Q Was there any damage to his grill? 
..... 

23 ·A I didn't notice any damage at that time. 

24 Q Any damage to tho right side of Nr. Harris' vehicl ? 



C. OVERTON LEE 
!HORTHANO REPORTERS 
MUTUAL BUILOIUG 

RICHMOND. VA. 23219 
Yeager - Cress 

----------

9 

I 
! 

A I didn't notice any. 

2 MRS. KRAMER: If Your Honor please, I would 

3 to show them to the ju1~. 

4 

5 

7 

8 

9 

10 BY MR. DUANE: 

11 Q 

12 the Harris 

13 

14 

15 

16 he saw. 

17 DUANE: 

18 Q 

19 type? 

20 A 

21 Q 

22 A 

THE COURT: All right. 

KRAMER: Thank you. 

MRS. 

MR. DUANE: 

there, sir? 

KRAMER: I'm going to 

Honor. 

the officer? i 
Thank you. I 

a couple. · I 
I 

I 

i That'S: 
I 

THE COURT: All right, he can testify as t 

Did you find any marks in the road, sir, of any .. I 

Yea 1 sir 1 I did. 

And where did the marks lead from and to what? 

They lead from the center of the street to the 

23 rear of Mr. Harris' vehicle, which is at the southeast corner 
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RICHMOND, VA. 23219 
Yeager - Cr·osa ll 

~ .All r.i.r.,ht, sir'. Antl t:id you ask Mr. Evans, at 

the scene, his version of what this accident was? 

A Yes, sir. He stated the same thing that 

Mr. Briley stated in reference to the car coming on his side 

of the street, causing them to 

Q Did Mr. Evans also tell you, at the scene, that 

7 the Harris vehicle was .on 3 3rcl ~· 

a A Yes, sir. 

9 Q Started to make a left turn and then swerved 

10 back? 

11 A Yes, sir, to the right. 

12 sir. 

13 all 

14 REDIRECT EXAMINATION 

15 BY HR. EICHNER: 

16 Q Officer Yeager, what is the difference between 

17 swerve marks and skid marks? 

l 
I 

I 

. i 
! 

18 A 
· .. I 

Skid marks are a direct line, more so than swerve 

19 marks which u$ually come from the side skid, in an arch. These 

20 were in a clockwise motion. 

21 Q I hand you a couple of photographs and ask if 

22 you can tell me what they are, Officer Yeager? 

23 ·A This is the full front of the Briley·vehicle, 

24 Vehicle No. 1 (indicating). 

tt 
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(indicating). 

Y ~J ctg :.33:" - lc.e direct 12 

Tilis is a aide view of tne same vehicle 

>fR. EICHNER~ I r J like ot;<J offer thouu as 

Plrlinti ff' R Exhibits Noc.:; c. 2 and 3, Your HonOl"• 

en' t cUlY more ntaas. 

you, Officer Yeage~. 

THE COURT: Rect:ived as 2 and 3. 

(Two phc.·tographs uere received and 

marked PLAINTIFF'S EXHIBI"£S NliS. 2 

COURT: You may be excused, Off. er. 

Thank 

All , next wi tnea6, H • Eichner? 

HR. , please. 

(Dr. Sam Silver 

plaintiff, during which time 

was received and marked 

EXHIBIT NO. 4.) 

·. 

the. 

HR. EICHNER: I would like to call Hr. Harris as 

an adverse witness, pledse. 



2 

3 

4 

5 

6 

7 

8 

9 

C. OVERTON LEE 
SHORTHAND REPORTERS 
MUTUAL BUILDING 

RICHMOND, VA. 23219 
Hart"is - Direct 13 

JAMES W. HARRIS: co-defendant 1 called as an 

adverse witness by the plaintiff, was s~1orn 1 and testified 

as follows s 

DIRECT EXAMIUATION 

BY MR. EICHNER: 

Q Would you, pleasa, tell t~e jury your full n~a 

• ! 
i 

10 ancl address? 

1 1 A James w. Harris, I live at 2221 Holly Street. 
·. 

12 Q Where do you work 1 Mr. Harris? 

13 A American Tobacco Company, Assistant Foreman. 

14 Q Now, you were the driver of a vehicle involved 

15 in an accident on January 9th of last year; were you not? 

A 

Q 

Yes, sir. 
. . I 

·I 

16 

17 'Khat time was that? 

A 
I 
I 18 Approximately 3:50. Between 3:50 and 3:55. 

19 Q And that was at 33rd and Q, was it not? .. I 
20 A Yes. 

21 Q You ware heading north on 33rd Street • were you 

22 not? 

23 ·A No, sir. 

24 Q You were not? What car were you in collision with 
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whose car? 

A· 

Q 

A 

Q. 

Q 

A 

Q 

A 

Q 

Harris - Direct 14 

Mr. Briley's. 

And \'lhich direction was he going? 

He was going south on 33rd. I ~as going east on 

Was anybody in the car with you? 

With me? 

Yes. 

No, sir. 

Did you notice before this accident happened 

l 
I 

I 

I 
. I 

I 

what kind of 
I 

traffic control, if any, was at that intersection? j 

A Yes, sir, I have been traveling that route for 

five or six years. 

Q What was five or six years? 

A I traveled the same route five or six years. 

Q What traffic control devices are at that inter-

secrtion? 

A YIELD SIGN on the north and the south. 

Q North and south for traffic on 33rd Street, 

correct? 

A Yea. 

Q Was there any traffic control for traffic on 

Q S·t"'et? 

A No, sir. 

.I 
i 

I 
.. , 

I 
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Harris - Direct 

r-------------- _______________ , 
I 

I 
I 

I 

15 

l 
I Q Did yousee Hr. Brilev's car before the collision? 

A No. 

Q You never saw it? 

A No. 

MR. EICHNER: That's all. 

THF•COURT: Any questions? 

MRS. KRAMER: Your Honor, I'd like 

my to examine Hr. Harris. 

All right, have your seat 

in the back. 

I'd like to 

THE COURT: Hr. Briley. 

LINWOOD F. BRILEY was sworn and testified in 

behalf of the plaintiff, as follows: 

DIRECT EXAMINATION 

BY MR. EICHNER: 

Q Would you state your name and address, please? 

A Linwood F. Briley, 3117 Fourth Avenue. 

Q You were the driver of a vehicle that collided 

with a car driven by Mr. Harris, one year ago, were you not? 

A Yes, air. 

·. 

I . I 

·. 

I 
I 
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RICHMOND, VA. 23219 
Briley - Dit'ect 

Q You weX'e goincr -:;outh on 33rd Street? 

A Ye£; 1 sir. 

16 

Q You were faced with a YIELD SIGN, of course, 

correct? 

A Yes, sir. 

Q Did you ever sA~ ~~~ ~~~before the collision? 

A 'ies, sir. 

Q Where was it? 

A It was about -- when I first saw it, it was about 

a block or a block and a half away. 

Q On what street? 

A It was coming ~- I was going south. He was 

coming north on 33rd Street. 

Q When is the next time you looked at his car? 

A Well, when I pulled up to the YIELD SIGH, I 

looked both .... I looked straight ahead • I saw him coming. I 

looked to the left and I looked to the right. I proceeded 

across the street. When I got in the intersection, :Ae· was 

about -- when. I started off, he was about half a car length or 

maybe a car length away when I got into the intersection. 

His car was coming into my lane, and I thought 

maybe he was going to keep straight, because his signal wasn't 

on. · Ne·xt thing I know, Hoses says, "What's this man doing?" 

You know, he hi 't. 

l 

I 
·. i 
I 
I 

.I 
I 

I 

·. 
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Q 

A 

Q 

A 

Q 

A 

Q 

Briley - Direct 17 

l 
Did he ever make a left turn? 

Sir? 

Did Mr. Harris ever make a left ~urn? 

Did he ever make one? 

Yes. 

Yeah 1 into my car4 

Where was he when you started out from behind 

the YitLD SIGN? Where was Harris? 

A That's what I mean, when I first started from the 

YIELD SIGN --

Q Yea. 

A -- he was about half a car leng~h away. 

Q Which direction was he going? 

A I was going south on 33rd Street. 

Q ~1en he was half a car lengti1 away, where was 

he, Harris? 

A Repeat that? 
·.I 

Q Did you say that when you started into the inter- i 

section, Mr. Harris' car was half a car length away? Is that ·.1 

what you sa·id? "! 

A Uh-huh 1 right. 

Q Which lane was it in? 

··A I was in my right lane. He was coming -- seemed 

24 1 like he was in my lane 1 too. 
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I Q 

I 
' 

Q 

A 

left into me. 

Q 

A 

Q 

A 

firiley - Direct 18 
---· -·-···-·-··· 

1'nd then he turned left after that; is that it? 

He didn't ever tu~n 

He never turned? 

-- didn't have a t;ignal to tum left. He turned 

Well, he did turn left, correct? 

Into my car, right. 

Okay. And what part of your car was damaged? 

Well, a little bit of the front, and I think it 

was the left side. 

Q "Nhat I've got here, Defendant's Exhibta -- I 

is 1 and 2. 

MRS, KRAMER: 1 .and 2. 

t4 BY MR. 

15 •. Q I ask you what 

16 those show. 

17 A You are 

18 Q Yeah. 

19 A . That's 

20 Q the sir. 

21 What is the questio 

22 COURT a Whose car is it? 

23 MR. EICHI~ER: Whose car? 

24 HR. DUANEa Are you asking whose car it is? 

I 

• j 

I 
I 

~ ! 

_,;. 

! 

'·I 
I 
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C. OVERTON LEE 
SHORTHAND REPORTERS 
MUTUAL BUILDING 

RICHMOND, VA. 23219 
Briley - Direct 19 

_.:.-~--------------·-------------------.,. 

2 

3 

I 
4 I 

I 

5 ! 
i 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR. EICHNER: I'm asking what it shows. 

MR. DUANE: Well, i~ shows what it shows 

itself ll 

BY tiRe 

Q that correct? 

A ~ell, if I saw it 1 

no. 

Q How about • f 

me what they show. 

MR. DUANE: him telling you what 

he Wlderstands • 

itself. 

the car. 

l1R, DUANE: Well, then, it's already 

identified. 
j 

THE WITNESS: This is my car, .• •/v 

BY 1-tR, EICHNER: 
<j 

Q .What caused the dau,age that appears in the photos~· 

What caused the damage that appears in Plaintiff's EXhibits 

2 and 3, those photos that you have in front of you? 

... 
-~ ... -

A The left of my car, 

· ·Q What caused that damage 1 

A My cart 

·. 



C. OVERTON LEE 
SHORTHAND REPORTERS 

MUTUAL BUILDING 
RICHMOND, VA. 23219 

Briley - Direct 20 
,......:....----------------------------· ---------. 

Q Yes? 

2 A Uh-huh. 

3 Q What caused the damage to your car? 

4 A \t.'hat caused the damage? 

5 Q Yes. 

6 A When he ran . into it. 

7 Let me see which 
I 

8 ·I 
9 

10 Q Do you have any idea how much speed Hr. Harris' 

11 car had when it entered the intersection? 

12 A Well, I assume he was running about -- between 

13 35 and IIQ 1 _you know, I 1 d say, because you could tell he was 

14 running that, hitting t:he brakes, beca.use the car was going up 

TS and down. The way he was moving, I could tell he was hitting 
. -~ 

16 the brakes. 

17 Q And how far away from you was he when that 

18 happened? 

19 A Well, he was that was when I seen him -- ·. 
2o stopped at ~he YIELD SIGH. I was sitting at the YIELD SIGN. 

21 Q Yea"l 

22 A Uh-huh. 

23 Q And how far away from you, from you, waa his car 

24 when you say you thought it was going 35 to ~S miles an hour? 
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Briley - Direct 21 

A About a block, or half a block. 

Q Now$ you never looked to your right before you 

went out into the intersection? 

A ! looked right and left. 

Q Mr. Briley, you did? 

A Yes. 

Q Which did you do first? 

A I looked straight ahead first, then I looked 

left, then I looked right. 
! 

10 Q Then you started right off? Did you look to your: 

1 1 right again after that? 

12 A Well, when I looked, by the time I looked, 

13 took off, because I knew everything \-las clear,. you know. 

14 when I proceeded on across, because he had no signal on to 

ts tum, you know, I figured he was going straight. 

16 

17 

18 

19 Q Mr. Briley, let me see if I've got it straight. 
·. 

2o You say Mr. Harris was going north on 33rd --

21 A He was going north. 

22 Q -- is that right? Is that what you say? 

23 A Yeah. 

24 Q All right. Now, you'd come to a stop at the 
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YIELD SI~~ on 33rd? 

A Right. 

Briley - Cross 22 

Q All right. And you saw Hr. Harris coming; he 

was about half a block away --

A Right. 

Q -- is that right? ~fl1ile you were stopped? 

A Uh-huh. 

l 
I 
I 

I 

Q All right, was he in his lane of travel at that · 

9 time? 

10 A Well, not exactly. He was fading over to my 

11 lane, you know. 

12 Q All right. tiow, had he crossed the middle of 

13 the road? 

14 A Had I crossed the middle? 

15 Q Had he, Mr. Ha~ris? 

16 A Crossed the middle of the intersection? 

17 Q l~oo Wao there a line going up the middle of 33rd~ 
. I 

18 A 
. I 

I 
No. 

19 Q All right. Imagine if there had been a line, 
'.I 

20 an imaginary line on 33rd. Had he crossed over that imaginary ' 

21 line when you first saw him? 

22 A Not exactly, no. 

23 Q All right. Did there come a point in time when 

24 he did? 
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A He never did. Like I say, if there was a line, 

j he never did come across the whole line. I'd say he was right 
I 
I about the middle of the line. '!be line was about in the I 

middle of his car. 

Q All right, sir. Ware you still at the STOP SIGN 

when you saw this? 

A Uh-huh. 

Q All right, sir. And then you sta~ed up, didn't ·i 

9 you? 

10 A Yes. 

11 Q All right. And you were going to go straight? 

12 A That•s the way I planned to go, straight. 

13 Q Even though you saw that Mre Harris was coming 

14 across the center of the road? 

15 A Well, I couldn 8 t go any place else. I couldn't 

16 go up on the corner. I couldn't go anywhere else. I couldn't 

17 avoid it. 
I 

18 Q AI'en 1 t you saying you saw him as much ·as. a.lrl.oak. io 

half a block away --19 

20 A 

21 Q -- and he started moving into the left lane? 

22 A Yea. 

23 Q And you are still stopped at the YIELD SIGN? 

24 A Like I say, I was sitting. I took it that maybe 
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he was talking to somebody, just got on the wrong side and 

2 was going to gat back over, you know. 

Q 3 Did you see anybody in his car? 

A 4 No, I didn't see nobody. 

5 Q All right. Did you keep him in your vision the 

6 whole time? 

7 A Well, not exactly, no. 

8 Q All right. When was the last time you saw him? 

A 9 Well, Moses said, "What is this man doing?" 

10 That's when I looked up and he was in my car. 

1 1 Q All right, sir. Did you see the damage to 

12 Mro Harris' car after the accident? 

13 A Uh-huh. 

14 Q All right. Where was the damage? 

15 A I think on the l~ft side. 

16 Q Any damage to the front? 

17 A I think so. I don't know for sure. 

18 Q All right. Hr. Briley, do you recall when we 

19 took your deposition a.while back? 

20 A Uh-huh. 

21 Q All right, and at that time you were asked a 

22 ques.tion about where the damage was to your car -- excuse me, 

23 to Mr •. ·Harris'. car? 

24 A Uh-huh. 

• I 

I 

·. 
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he was talking to somebody, just got on the wrong side and 

2 was going to get back over, you know. 

3 Q Did you see anybody in his car? 

4 A No, I didn't see nobody. 

5 Q All right. Did you keep him in your vision the 

6 whole time? 

7 A Well, not exactly, no. 

8 Q All right. When was the last time you saw him? 

9 A Well, Moses said, "What is this man doing?" 

t9 That • s when I looked up and he was in my car. 

1 1 Q All right, sir. Did you see the damage to 

12 Mr. Harris' car after the accident? 

13 A Uh-huh. 

14 Q All right. Where was the damage? 

15 A I think on the left side. 

16 Q Any damage to the front? 

17 A I think so. I don't know for sure. 

18 Q All right. Mr. Briley, do you recall when we 

19 took your deposition a while back? 

20 A Uh-huh. 

21 Q All right, and at that time you were asked a 

22 question about where the damage was to your car -- excuse me, 

23 to Mr. Harris' car? 

24 A 

I 

·.! 
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2 

3 

4 

5 

6 

Q And in your testimony you stated, "all across 

the grill." 

MR. EICHNERa Excuse me, what page, Mrs. Kramer? 

MRS. KRAMER: Seventy-six. 

BY J1RS. KRAMER: 

Q Do you remember that, Mr. Briley? 

I 
i 

I 
7 A Yes, a small part of the front , and the left side.l 

' 
8 Q And do you recall at that time you were asked ·I 
9 if it was by the driver's door? 

10 A Uh-huh. 

11 Q And you replied, "Not by the door, but the panel 

12 before you get to 'the door. The ·section before the door."? 

13 A Right, as you open the door, the little section 

14 right in there. 

15 Q All right. And what you are saying today as 

16 far as where the damage was, do you agree with that? 

17 

18 

t 
A Well, the car was just messed up. I don't really -

know wban;-e all the damage was at. It was just messed up, you ·-1 
19 know. 

·. 
20 Q Isn't it a fact, Mr. Briley, that you testified 

21 as to where tha damage was on Mr. Harris ' car before you saw 

22 a pi.cture of Mr. Harris' car? 

23 Ask the question again. 

24 Q I said, isn't it a fact that you were testifyins 

~-
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.I 
about where the damage was to Mr. Harris' car before you saw j 

2 the picture today --

3 A Yes. 

4 Q -- as to where the damage actually was? 

5 A Right. 

6 Q And at that time you explained the damage to 

1 hie car was in the front? 

8 

9 

tO 

t t 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

) ... 

A Uh-huh. 

MRS. KRAMER: I have no further questions 

Your Honor. 

All right. 

MR. I 

HR. 

THE 

(Witness stood 

THE COURT: Next witness? 

MR. EICHNER: Your Honor, I'd like to ask 

Officer Yeager one question: what is the speed limit? 

I think I omitted that in direct examination. 

nJE COURT: All right, Officer Yeager? 

OFFICER YEAGER1 Twenty-five miles an hour. 

THE COURT: You-all understand the speed limit 

there is 25. 
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28 
----------------------

EICHNER: 

MR. 

THE the 

(The witness was sworn.) 

THE COURT: All right, before you begin, I'm 

going to ask the officer what traffic controls there 

are other than the YIELD SIGNS. 

OFFICER YEAGER: There are no traffic controls 

other than the YIELD SIGNS. They are both two-way 

streets, east and west, south and north. 

THE COURT: Did that answer your question? 

JUROR VAHDERLEHR: Yes. 

1s MOSES M. EVANS, plaintiff, having been .aworn 

1s testified in behalf of the plaintiff 1 as follows: 

17 DIRECT EXAMINATION 

18 BY NR. EICHNER: 

19 Q You are Hoses Evans, the plaintiff in this case, 

2o are you not? 

21 A Yea, sir. 

22 are you? 

23 

24 

, . 
. ·~--
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I. 

I 
I 
I 
I 

i 
I 
I 

I 
I 
I 

I 
i 
I 
I 
! 
I 

I 
I 
I 
I 
I 
I 

accident? 

No. 

What was the reason for that? 

A Wall, I had called in. I had 

I had bills downtown. I had to 

off that day. 

Q 

A 

of the accident. It morning. 

e business. 

in and take 1 

I 

Hr. Briley? I 
I 

. i 
9th 1 the time I 

! 

Q Early the mornin of the accidento Where were 

you going at the time this cid~ happened? 

A We We were 

going to a record his other job over 

there, Recreation Parks. 

Q looking for another 

A 

Okay. How far from the record shop we 

19 I i A I imagine it was about five blocks. 

20 four or five blocks. 

2l Q As you got to the intersection of Q Street, going . 

22 ·aowth on Q, tell us what Mr. Briley d~~· 

23 A .Wall, as he approached the YIELD SIGN, he slowed 

24 up and he looked, and then he started to just proceed on out, 

.~ 
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and that's when the accident occurred. 

Q Did you see the vehicle d~iven by Mre Harris 

3 before the accident? 

4 A Yes, I seen it as it was approaching., 

5 Do you know which \t7ay it was approaching? 

6 A It was ~pproaching 1 coming north. He was the 

7 opposite direction of us. We were going south. 

-----, 
. I 

I 
l 

i 

8 Q Tell us what you remember about how the 'accident · 1 

9 happened? 

10 A Well, we was going south, right ac~~ss 33rd 

" and Q Street, and the driver, Mr. Briley, stopped at the 

12 YIELD SIGN, and started approaching. And that's when the 

13 accident happened. 

14 Well, the other driver, he tried to turn, but 

1 s I seen he couldn't turn. That's when the side of his car 
{\~ ..... . 
'--"'\.I ' '/ 

te caught the front of the driver I was in, and that's when they 

'' hit and they swerved aroWld. 

18 Q The other car tried to turn in which direction? 

19 A . He was trying to turn left. 

20 Q You say he did not turn left? 

21 A He was trying. The way it hit, it's like he 

22 was trying to turn. It happened there • 

23 . What happened to the car you were in after this 

24 impact • Mr. Evans? 
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A Well, after it hit, the car was spun around 

over near the o~her STOP SIGN, too. 

32 

Q What happened to your body when the two cars 

Well, it happened right quick, and 

he hit, I -- I twisted my neck and and 

7 I hit the sun p here (indicating)i• 

. I 

I 
8 where it hit, and it 

9 car --
I 

10 Q What, which sun visor are you I 
11 talking about? 

12 A On The sun mirror that 

13 you 

15 Well, I broke the mirror. It was glass o 

16 but it wasn't no cut or anything. ·It was just 

17 Q Do you know where the cars were after they came 

1e to a stop? 

19 A After they came to a stop? 

20 Q Yes. 

21 A The driver of the other car, his was right up 

22 next to the -- it was a pole, I believe. And the car was there, 

23 spun around, facing the 'other direction we was going. 

24 Q So, after it came to a stop, what was the next 
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2 I record 

3 A 

Evans - Cross 

All right, sir. Mr. Evans, 

you were going to was. 

located over on East 

4 was on 33rd Streeto 

5 Q All 

6 A No. 

7 Q You 

8 you were 

9 A remember now. 

10 You know it is 33rd Street? 

1 1 A Yes, I believe it was. 

I believe.it· 

12 Q And I take it your testimony is that Mr. Briley 

13 approached the intersection at the YIELD SIGN, and he slowed 

14 up, but he didn't come to a stop? 

15 A We 11 1 I can 1 t remember whether he came to a 

16 complete stor.but, you know, he slowed up and looked and 

17 proceeded. But I can't remember definitely whether he came 

18 to a complete atop or not. 

19 Q And you saw him look? 

20 A Yes. 

21 Q And than you saw Mr. Harris' car coming north 

22 bound, you were telling us? 

23 A Right. 

24 Q Is that right? 
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A Yes, it was. 

Evans - Cross 43 

Q And did you see Mr. Harris' car start coming 

over into the left lane? 

A When I seen his car, it was approaching$ It 

was less than a car length when it approached, and hit, and 

that's when I seen it. -· 
Q That's when you first saw it, and at that point 

in time, it was coming over into the left lane? 

A No, he didn't really get into, way into, the 

left lane until he got closer up. See 1 he was still over in 

the opposite lane, but he didn't really approach the left 

lane until he got closer to the car we were driving. 

Q And did you see him have a signal on? 

A No, I don't remember a signal. 

Q Did you keep your eyes on lir. Harris' car the 

16 whole time-z 

17 A Well, when we approached, that's when I really 

1a kept my eyes on. But during that time, you know, I looked 

19 both ways, but didn't keep my eyes on it Wltil he got closer 

20 up. 

21 

22 

Q 

A 

All right. What did you do at that time? 

Well, it happened so quick: It approached --

I 
.I 

·. 

23 he just -- well, he hit. and the car that we was in just swerved. 

24 His car swerved around, and then the car I was in swerved 
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around. 

A 

Q 

Q 

A 

Evans - Cross 

All righ'to So you are coming 

Yeso 

And he starts going over into your car? ... 

Yes. 

9 Q So he hit your car, Mre Briley's car, full fztont? 

10 A It wan • it was sort of like in an angle, because 

11 when he hit, he hit the side of the car, too, and connected on 

12 the -- and that's when we swerved around. 

13 Q All right. Well, you saw him starting to angle 

14 over to the left? 

A 15 Did you say did I see him when he started angling 

16 left? 

17 Q 'Yes. 

18 A When he got that close, that's when it happened. 

19 Q . So he hadn't been angling before that? 

20 A No, not until he got real close up to --

21 Q Got really close? 

22 A 

23 ·Q And then he started to turn left into you? 

24 A Yes. 
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Q So there would have been damage to the front of 

his car, wouldn't there? 

A No, it sort of side -- hit from his left aide 

to the rear end. That's where the damage was. 

Q Left side to his rear end? 

JUROR ANDERSON: May I ask a question, . 
// ! 

Q Let 

BY MRS. KRAMER: 

./ .I 
Wait until the~ get through. 

this, ~vans, while I'm looking' 
I 

through here: your neck was swollen? I 

A It was it was about -- I guess it 

was a couple months. 

Q 

A just tender, I 

Couldn't turn at all? 

A Huh-uh. 

Q All right , r-tr. Evans • do you l"emember when we 

I 
took your deposition back in October of this year? 

A Yes. 

··Q All right~ At that time , do you recall a 

24 question being asked you what part of Mr. Harris' car was 

\ ... 

.~ 
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damaged? 

Evans - Cross 46 

MR. EICIUlERs tlhat page? 

rtRSo KRAMER: Fort}'-one. 

4 BY MRS. KRAMER: 

5 Q At that time you said, "the left front end." 

a Do you remember saying that at that time? 

7 A Yes, the left front end. 

8 Q All right. At that time you were asked if 

9 there was any damage in the back. "No." Do you recall telling 

1 o us that at that time? 

11 A Well, I didn't really recall all the damase to 

12 it, but I just remember when it collided like that and hit, 

13 but I couldn't, like, tell the whole damage to it, like what 

14 happened. 

15 Q I·Ir. Evans 1 ian' t it a fact that you didn't know 

1s where the damage was on Mr. Harris 1 car until after you were 

t7 shown the photographs? 

18 A l~o, I knew where• the damage was, but I couldn't 

19 recall all the. damage. 

20 Q Well, do you recall us asking you at that point, 

21 ''What part of the oar was damaged?" 

22 And you a aid, "The left front end." 

23 .A Yea, I did, 

24 Q You didn't tell us at that point in time that 

I -



2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

C. OVERTON LEE 
SHORTHAND ~EPORTERS 
MUTUAL BUILDING 

RICHMOND, VA. 23219 
Evans - Cross 

I" 

I 

I 
I 

you couldn't remember all the damage. 

A But during that time I :)ust said yes 1 because 1 

you know 1 I just l."'&called the damage. But like I said 
1 

I 

couldn't recall all the damage that was done to it. 

Q t-tr. Evans 1 how long did you have these 

A I had headaches frequently for -- over the 

Dr. Silver was treating me for. 

But you didn't have them every day? 

A Yes, they would come like when I 

something. the dizziness 

than I would 

Q What of day 

where the other? 

A I would have day , you know. 

I couldn't 

MR. EICHNER1 please. Dr. Butterworth 

is here. I 1:00 o'clock that 

it would with him, 

get on 

COURT1 I don't like witness's 

for doctors, so we'll try to get 

BY MRS. 

Did you tell Dr. Butterworth about these hea -
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----------------------------------------------------------------------~ 

Yes~ Dr. Butterworth, he's 

2 a bone I believe. 

3 Q 

4 A Yeso 

5 
MRS~ sir. 

6 him, 

7 Hr. Duane? 

8 HR. DUANEz Sir, I just have a 

9 CROSS-EXAMINATION 

1o BY MR. DUANEa 

1 t Q Now 1 lir. Evans, you were seated in the right 

12 seat of the vehicle operated by my client, Mr. Briley; were 

13 you not, sir? 

14 A Yes, I was. 

15 Q And you were in a position to see everything that 

16 happened in that accident; were you not, sir? 

17 A Yes. 

18 Q And it's your testimony today, under oath, that 

19 Mr. Briley was going south on 33rd Street and stopped at the 

20 YIELD SIGN that was facing him; is that correct, sir? 

21 A Yes. 

22 is 1 further 1 your 

23 

24 
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Q And you saw him approximately half a block from 

you the first time; is that correct? 

A Yeso 

Q And you followed him with your eyes all the way 

down Wltil this collision occurred, and then at no time did 

you ever see a signal on this car, did you, sir? 

A No. 

Q All right, sir. Then f1r. Briley was in that 

9 intersection before Mr. Harris even made that left turn; is 

10 that correct • sir? 

1 1 A Yes. He couldn't have made the left turn, 

12 because the car just collided when he tried to make it, but--

13 Q But Mr. Briley had stopped at the YIELD SIGN, 

14 looked both ways, and proceeded out in a normal fashion; is 

15 that correct, sir? 

16 A Right. 

17 Q And without a warning 1 Mr. Briley -- Mr. Harris • 

18 car made a left turn, cut in front of him --

19 A Yes. 

20 Q -- swerved; is that correct, sir? 

21 A Yes. 

22 Q And Hr. Briley was already into the intersection 

23 before. ·-Hr. Harris even started that left tum; is that correct, 

24 sir? 
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A Yes, he was. 

Q And you nad no idea whatsoever that Mro Harris 

was going to make that left turn before it happened, did you? 

A No. 

Q And Mrs Briley was on his corr'ect, right, proper 

side of the road at the time of the accident; is that correct? 

A Yeso 

Q And was there anything in the world Hr. 

done to avoid -- . · 

MRo EICHNER: I object to that. 

COURT1 Objection sustained, is a legal 

14 BY MR. DUANE: 

15 Q All right, you stated before, you 

16 followed the Harris 

17 where you first saw it? 

18 A Yes. 

19 Q was never any 

20 that he was left turn and 

21 lir. 

23 liR. DUANEi All right 1 sir, that's 

24 MR. EICHNER: I have no questions. 
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2 

3 

4 

5 

6 

7 

a I 
I 
I 

9 ! 

I 
10 I 

I 

11 I 
I 

i 
! 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

question. 

It's not 

TilE COURT: Not relevant. 

All right, I have a question. When you said 

"left turn," do you mean like an ordinary left tum? 

Like you make a left turn like that (indicating)? 

THE \-liTHESS: The other driver? 

THE COURTs Yes. 

THt WITNESS: He tried to make a left turn. 

TiiE COURT: Left turn, all right. 

Thank you, you may step down, please. 

(Witness stood aside.) 

THE COURT: Dr. Butterworth? 

testimony omitted.) 

more doctor, 

Dr. Velo. will be here 

at 2:00, I think. 

going. 

day evecy day, 

Mr. 

.Ladies and gentlemen of the jury, it's 

o'clock, so I'm going to excuse you for lunch. 

.._.-------------~-~~-::--------------------6.!. - ., '.1 
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anyone 

discusR the case with 

with 

it among 

I 

yoU%' jury room so 

ternpted to talk to you. 

(The jury 

UR. DUANE: Judge, if !ir, Eichner 

the liability portion of his evidence --

sir? 

NR. EICHNER: Yes~ sir, 

• lJUANE ; ·rhen I would like 

it's all with the 

motion 

THE COtJ!tT: 

UR, DUAl~E: 

THE COURT: 

52 

from lunch 

if 

consider my 

Your Honor, 

Mro Moses 1 the plaintiff 

the first thing he that 

he a position to observe, with vision, 

in this accident. his 

·~equivocal testimony that Mr. Briley brought 

vehicle to a stop at the YIELD SIGN 1 looked both ways 
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sa 
----- ·--·----

proceeded normally into the intersection. 

His further testimony is that Hr. 

Street, and he caught a gli 

THE don't 

/ 
be~ reasonable man 

Hr. 

could believe that, believe that reasonable 

men co1· 1.d believe ou? 

" got a ~e that is on all fours, 

I would "'-" "-·, 

If you've got is on all 

this, I would certainly like to •t, because 

"" evidence is in such a confusing state, 
·-... 

NR. DUANE: Well 1 I may be able to 

THE COURT: The only damage '"'as on the left-hand 

side of the Harris vehicle. The front 5.s not even 

damaged, 
_., 
! 

MR. DUANE: Judge, if I may continue --

COURT a Go on. Excuse rne. 

rule I have now 

will- not differ 

money defendants 

!1r. Briley stopped his vehicle at this 
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MRS. KRAMER: Well, it also came from Mr. 

Mro Briley proceeded 

saw that Mr. --

COURT: What are you supposed t 

on and start -- I'm sorry 1 a car starts 

rWlning into him, what are you supp to do? 

testimony was that 

he started away. 

'rHE COURT: a car length away. 

All right, 

.ely, on the Richmond 

Coca-Cola case. 

In ether words, make no motion 

to plaintiff's case for you 

later. 

THE COURT: Let 1 s de a.l with them all 

NR. EICHUER: Does the Court want to hear 

me? 

THE COURT: Are you aaxing a motion to stirke, 

or what are you doing? 

MRS. KRAMER: Yea, sir. 

THE COURT: Why are yo\.t making·your 1riotion to' ·atri e? 

MRS. KRAMER: Your Honor, the plaintiff has not 
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made out a case against the co-defend&nt darris. 

THE COURT: All right. 

All right, H~. Eichner? 

62 

MRo EICHNER~ Of course, the evidence of the 

plaintiff as well of his driver, Hr. Briley, iG that 

Mr. Harris was coming north and made a left turn coming 

over into the lane on which the plaintiff and. the 

Briley car were in. There have been astimates, I 

believe, that the Harris vehicle was going 3Se This is 

evidence, my notes indicate, from Hr. Brileys 

THE COURTs Well, there is nothing in the law 

that says the Court has to accept oral testimony when 

all the physical testimony is exactly contrazy. 

HR. EICHllER: I don • t know about the physical 

tes tin1ony. I don't know whether 

TriE COURT: The one thing that is bothering me, 

the left side of this car is damaged, and under your 

theory, your plain'tiff's theory of the case was that 

Harris was making a left-hand turn a Now, how in the 

world did tho left-lland side of the Harris car get 

damaged? 

MR. EICHNER: It is very difficult. 

. THE COURT·: Reasonable men could not differ on 

how it happened, could they? 
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MR. EICHlfER: I would suggest to Your Honor, 

there is nothing unequivocable about th~ pl.:tintiff~s 

testimony in this regard. One time he said he stopped 

at the YIELD SIGN, another time he said he slowed down 

at it. Tha estimates of -- I submit that the estliiaYes 

of being half a car length here and titere, of course. 

are incredible, but people are bad estimaters. 

THE COURTz That doesn't bother me too much. 

What's bothering me, and I'll be frank on this point, 

your client has said, and this is his theory of the 

case, he was going south on 33rd with Mr. Briley, 

the Qt.h.er car ~1as going north on 33rd and he came on 

up and suddenly made a left-hand turn. 

Now there is evidence 1 which is not oral 

testimony, but uncontradicted evidence, and that is the 

physical damage done to the automobiles. How could 

that have possibly beeen done? 

MR. EICHNER: That is what they said 1 turned 

back to the right, that is, the Harris car. 

THE COURT: He did state 1 and I asked him the 

specific question, "Was he making anormal lef-t tum?" 

lie said, "Yes." 

.Now, we can sit here and theorize all day, but 

lawsuits are tried on facts, and that which bothers me 
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is wtcontradicted, the left-hand thing. And then, 

2 assuming that's uncontradicted by the factual situation, 

3 that's the reason I wanted to see what Mrs. Kramer 

4 was referring to. 

5 MRS. KRAMER1 I agree. 

6 THE COURTz Don't agree with me, yet. Just a 

7 minute. 

a And that is his theory, and the evidence does 

9 not support that theory. Does that release the other 

10 gentleman, because --

1 1 r·1R. EICHNER: Wa.ll, Y. our Honor, we haven't said 

12 anything about lookout, yet. Now, both parties, 

13 regardless of who stopped at the YIELD SIGN, who was 

14 favored by the YIELD SIGN • each of these drivers had 

15 an obligation to look and to look and take advantage of 

16 what a proper lookout would provide. 

17 THE COURT: Was there any evidence about what a 

18 lookout would permit you to see? There was evidence 

19 from the policeman on this. The policeman told us there 

20 was no obstruction of vision at that intersection there 

21 at Q Street. 

22 What is the vision there? I don't know -- I do 

23 · ·know, but I can't tell you that. 

24 MR. EICHNER: There is submitting the question ·:· 
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to the jury on the lookout of both driverso Each of 

them had the same duty, one of them had the right of 

way 1 I assume, if his vera ion is taken, but this vaa 

certainly not an unavoidable accident. 

THE COURT: I don't think it was an unavoidable 

accident. I think there ia a burden of proof on this 

plaintiff at this time, and with all reasonable in-

te~ences from his testimony and the factual situation, 

the physical facta in the accident totally contradict 

what he's testified to. It is very confused testimony -· 

HR. EICHHERa And they are very confused by the 

depositions. 

Tilt COURTa The issue before the Court isn't 

the confused testimony. How can the factual testimony 1 

the physical damage to the care , be applied in any 

way at all to this thing? Of course, somebody, 

apparently, has gotten confused, In the daposi tion be 

says one thin& 1 and here he says somathina elsa 1 and 

I think. where he testified to two contrary places 1 he 

confounded that two different waya. He explained that. 

18 didn't know that exactly, 

HR. EICHHERt Well~ I think you certainly 

··shouldn't grant a direotad·,.verdict asainat -- in favor 

of Mr. Briley. At tile same time, you ought not 81'8ftt 
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a directed verdict against Mr. Harris. It was not 

an unavoidable accidento 

66 

THE COURT: In order to do that, there is some 

burden of proof. The mere happening of an accident 

is not proof of negligence. 

MR. EICHNER: Well, I agree on that, and each 

driver has proofed that which would support a finding 

of negligence on behalf of the other driver. There 

is no question about thato 

THE COURT: The only thing that really worries 

me is the fact that his theory, the plaintiff's theory 

of the case, if everything is contrary to his theory 

of the case 1 will the law allow him to recover? 

MR. EICHNER: I haven't been aware of any case 

at all similar to this one that would apply such a 

finding. 

THE COURTs I make a lot of law, Mr. Eichner, 

some good and some bad. 

. MR. EICHNER: I'd like to have an opportunity to 1-
THE COURT: I mean when I say I make a lot of 

; 

law, Hr. Eichner, I get appealed a lot. 

MR. EICHNER1 I would suggest, and I agree with 

···HI'S. Kramer, that we certainly ought to complete the 

evidence by what these two men say. 
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MRS. KRAHER1 No, I didn't say that, 

MR. DUANEa That's too much of this comple-te 

the evidence business. 

MRS. KRAHERa I was arguing or addressing this 

one particular argument, but I'd like to renew my 

motion to strike the plaintiff's evidence. The 

plaintiff has not made out a case against Hr. Harris, 

and, in a way, I know the Court could, conceivably, 

strike as to both defendants. But, arguing in »ebalf 

of Mr. Harris, I feel, as Your Honor does, that ~he 

physical facts certainly belie the testimony of the 

plaintiff 1 and, once again, we would rely in the same 

case, in the Holland v. Holland case there is Baines 

v. Parker, 217 Va. 100. That is a case where a passengez 

couldn't recover because he couldn't make out a case 

asainat the defendant. 

It is inconceivable that 'the accident happened 

as the plaintiff •aid it did, therefore, we would urge 

the Court that reasonable men could not differ on the 

baaia of the phyaical evidence, an~.ask the Court to 

at~ik• the evidence as to defendant· Harris and enter 

a eummary judgement on hia behalf. 

THE COURTi All right• well 1 I'll see you•all 

back at 2aOO o1 a1oak. 
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(A luncheon recess was taken.) 

THE COURT: Ladies and gentlemen, ha.ve you-all 

any more enlighting evidence or law you would like to 

give the Court? 

liR. EICHllER: I've gone over and read the 217 

case, Judge, and I think it is pretty distinquishable -­

nJE COURT: The only difference I see, Mr. Eichne • 

is that that was a jury verdict. 

tiR. EICHNER: Not a~ all. The woman was 

unequivocably saying he "didn't do anything wrong," and 

so on. What she did say didn't go against the plaintiff 

THE COURT& She put all the blame on the other 

man? 

11R. EICIUlER: Yes t sir. 

'niE COURT: And the jury found against her. She 

said that he "didn't do anything wrong." He "wasn't 

driving poorly," and the point is strictly they didn't 

go on the woman's testimony, but, rather, on the 

language. 

We ara accustomed to unequi~C?aable and Wlambiguous 

testimony. Now • the language is unambiguous. It is not 

the least bit ambiguous • but there is right much 

··confusion as to where the car was. 

MR. EICHNER1 Assume that Harris Wa& going north 
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on 83rd. If that were the case, wouldn't that bar 

the Court --

THE COURT: No, but you can't assume that. 

He's bound by his own testimony. 

MRe EICHNERa But he didn't testify unambiguously 

and for that reason I don't think that case would hold. 

THE COURT: I'm not aay~ng his testimony was 

unambiguous, I~~ saying the physical facta, the physical 

facts in evidence, show clearly, it is impossible for 

the accident to have happened as he said it happened. 

MR. EICHNER: I think the physical facts •• 

of course, one faotor Your Honor can't decide in the 

case is baaed upon one factor that is consistent with 

Mr. Harris' story, of courae, that there was damage on 

that aide, and there is also his story that was given 

at the scene, apparently. 

If the CoUI't takes a look at -- well, the1'8 is 

the front -- the Briley car photos show a full front. 

I would say Mr. Harrio probably had the best of it, but 

I would aay this gentleman didn't testify in an 

unequivocal manner, such as you have in the Holland case. 

THE COURT a But I don't see the damage. Reaaonab 

.. men oou.ld not differ as to the fact that the aacident 

did not happen the way the plaintiff said i't happened. 
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There is no possible way, 

70 

And I know it doesn't have 

to be corroborated in any way • but at the same time 1 

when the facts shc,w clearly to the contrary \7hat the 

plaintiff has shown --

liRo EICHNER: If that's the case, if Your Honor 

pleas-e, his testimony is not in conflict with 

l'lr. Briley's in any relevant material, and --

THE COURT: I said that was in the Holland case. 

Mrs. Holland's testimony was not in conflict with 

Mr. Holland's teatinrony. 

The police officer's testimony was that the front 

of the Harris vehicle was not damaged in any way, and 

so this Court is of the opinion, and I'm going to 

grant the motion to strike for both defendants under 

Holland ~. Holland. 

Is the jury back, Sheriff? Bring them in so I 

can explain it to them. 

MR. EICHNER: Of course, plaintiff objects on 

the grounds just stated, 

THE COURT& Okay 1 I was going to put that in 1 

Mr. Eichner. 

(The jury .w ... dismissed.).-

THE COURTf All righ't, Hr. Eichner, any exceptions 

or objections or reasons you want to put in the record, 
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you may now put in. 

71 

MR. EICHNERa Pla~ntiff objects to the action 

of the Court as to defendants on the grounds stated 

during our oztal argument 9 and on the ground tha't there 

is not unambiguous testimony by the plaintiff that 

would bring him within the ; framework of the Holland 

or Massie case. 

THE COURTa All right, sir. 

I don't guess you-all have any motions? 

MR. DUANEa No, I don't. 

All right• ladies and 

if nothing further • 

'lbanlc you 1 

the foreqoinq is a true transcript of my shorthand 

note• taken in the Cir Richmond, 

Division I, • 1979. 

under my hand at 

this 8th f February, 1979. 

(Original siqne a) 
Geor e Martin Hale 

George Martin Balaa& 
Shorthand Reporter 

.. ·., 
I 
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