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IN THE 

~upreme Court of Appeals of Virginia 
AT RICHMOND. 

Record No. 5482 

I 

VIRGINIA: 
i 

In the Supren1e Court of Appeals held at the Supreme Court 
of Appeals Building in the City of Richmond on Tuesday the 
6th day of 1\tiarch, 1962. 

THOMAS D. LEECH, AN INFANT, 
ETC., 

aga.inst 

DUANE BEASLEY, ET AL., 

Plaintiff in Error, 

Defendants in Error. 

Fron1 the Corporation Court of the City of Lynchburg 
I 

Upon the petition of Thomas D. Leech, who sues by his 
father and next friend, Raymond J\ti. Leech, a writ of error is 
awarded him to a judgment rendered·. by the Corporation 
Court of the City of Lynchburg on the 28th day of September, 
1961, in a certain motion for judgment then therein depending 
wher~in tl1e said petitioner was plaintiff and Duane Beasley 
and tnother were defendants; no bond being required. 
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RECORD 

• • • • • 
page 29 ~ 

• • • • • 
~lOTION. 

Plaintiff, by his attorneys, pursuant to Rule 3 :8 of the Rules 
of Court, comes and moves the Corporation Court for the 
City of Lynchburg, Virginia to order that his trial be tried 
separately from the causes of action asserted in the counter­
claims in this action for the reason that a trial of all of the 
cases together would prejudice the plaintiff. 

Plaintiff assigns as grounds for this 1\fotion the following: 

1. That the causes of action asserted in the motion for 
judgment and counter-claims involve different issues. 

2. That attorneys defending the plaintiff against the 
counter-claims asserted against him, might, in the best interest 
of the plaintiff, tend to simply have the evidence brought into 
balance and the plaintiff must prove his case by a preponder­
ance of the evidence. 

3. That the action asserted in tbe n1otion for judgment by 
the plaintiff and the action asserted in the counter-claims will 
involve different burdens of proof and different degrees 
thereof which will result in confusion of the jury. 

page 30 ~ WHEREFORE, plaintiff, by his attorneys, 
moves the Court to order that his action be tried 

separately from the actions asserted in the counter-claim in 
this case. 

J. 1\ffiRRE.LL DANIEL, p. q. 
Attorney at Law 
516 Peoples National Bank Building 
Lynchburg, Virginia. 

Filed May 3, 1961. 

H. H. M., Clk. 
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Thomas D. Leech v. Duane Beasley 3 

• • • • • 

• • • • • 
In the ~Corporation Court for the City of Lynchburg, Jun . 

. 30, 1961. 

This day came the parties by counsel and the plaintiff, 
Thomas D. Leech, an infant, etc., having heretofore filed his 
motio~ for a separate trial of his cause of action against the 
defenc;lants, Duane Beasley and Corrinne M. Johnson, Ad­
ministratrix, etc., who have heretofore filed counter-claims in 
this a~tion against the plaintiff, and the Court having heard 
argurQ.ents of counsel and considering it proper so to do the 
Courti doth order that all of the issues made on the action 
of th~ plaintiff against the defendants and on the counter­
claims of the defendants against the plaintiff be tried before 
the same jury on the same day in this Court and the plaintiff, 
by his attorneys duly objected and accepted to the action of 
the Court for the reasons stated in his motion for separate 
trials of the aforesaid issues . 

• • • • • 

page 75} 

• • • • • 
At Lynchburg Corporation Court, Sept. 28, 1961. 

This day came the parties by their attorneys, and .the jury 
sworn on a forn1er day of the present term for the trial of 
this c~se, appeared in court according to their adjournment, 
and at the conclusion of the evidence, the said plaintiff by his 
attorney, having moved the court to strike the evidence of 
the defendants, Duane Beasley, and Corinne M. Johnson, 
Administratrix, the court overruled .said motion, and the 
said plaintiff by his attorney excepted, and said jury having 
heard the evidence and argument of counsel, and having 
received the instructions of the court. were sent to their room 
to consult and consider of their verdict, and after some time, 

.f ... ;.: 



4 Supreme Court of Appeals of Virginia 

returned into court and presented their verdicts, written on 
a blank sheet of paper, in the words and figures following, 
to-wit, "We the jury, on the issue joined, on the claim of the 
plaintiff, Thomas D. Leech, against the defendant, Duane 
Beasley, we find for the defendant, Duane Beasley; and on 
the counter-claim of the defendant, Duane Beasley, against 
the plaintiff, Thomas D. Leech, we find for the defendant, 
Duane Beasley, and assess his damages against the plaintiff, 
Thomas D. Leech, at $8,000.00. Henry Ross, Foreman.'' ''We 
the jury, on the issue joined, on the counter-claim of the 
defendant, Corinne M. Johnson, Admx. against the plaintiff, 
Thomas D. Leech, we find for the defendant, Corinne M. 
Johnson, Adm.x., and assess her datuages against the plain­
tiff, Thomas D. Leech, at $15,000.00,-and direct that it be 
paid to Corinne M. Johnson, Admx.-to be paid in full to 
Corinne ~I. Johnson. Henry Ross, Foreman.'' 

Thereupon the said plaintiff by his attorney moved the 
court to set aside said verdict of the jury in favor of Duane 
Beasley, and the verdict of the jury in favor of Corinne ~t 
Johnson, Adn1inistratrix, against Thon1as D. Leech for dam­
ages and enter judgment for the plaintiff, Thomas D. Leech, 
non abstante veredicto, or in the alternative to g-rant the plain­
tiff a new trial on the grounds that the verdicts are contrary to 
the law and the evidence and without evidence to support 
them; for the action of the court in refusing to grant separate 
trials of the three claims of personal injuries, as the plaintiff, 

Thomas D. Leech, could not obtain a fair trial be­
page 76 ~ cause of the many issues and conflicting interests 

and the inability to defend counter-claims of the 
defendants on the question of speed and other circumstances 
bearing on the question of gross negligence an.IJ becat!§!l_Q!_her 
counsel for the plaintiff admit_ted gross negligence; because 
the plaintiff haotolake Inconsistent positions thaf the prin­
cipal witness was telling the truth about speed but not as to 
the identity of the driver, and because of argument of other 
plaintiff's counsel that ''someone is entitled to a verdict;" 
for the action of the court in refusing to strike the evidence 
of the defendants, Duane Beasley and Corinne M. Johnson, 
Administratrix, at the conclusion of the evidence ; for the 
action of the court in granting instructions A and B for the 
defendant Beasley; for the action of the court in g-ranting 
Instructions A-1 and B-1 for the defendant, Corinne 1\f. ,John­
son, Administratrix; and for the action of the court in re­
fusing the plaintiff's instructions C-4, C-5, C-6 and C-11, 
which motion the court overruled, and the said plaintiff, 
Thomas D. Leech, by his attorney, excepted. 
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It is therefore considered by the court that the said Duane 
Beasley, upon his counter-claim, recover against the said 
plaintiff, T'homas D. Leech, the sum of $8,000.00, the amount 
of the damages by the jury in their verdict aforesaid ascer­
tained and assessed, with legal interest thereon from this day 
until !paid, and his costs by him about his counter-claim in this 
behalf expended. 

It is further considered by the court that the said Corinne 
J\f. Johnson, Administratrix, upon her counter-claim, re­
cove~ against the said plaintiff, Thomas D. Leech, the sum of 
$15,000.00, the amount of the damages by the jury in their 
verd~ct aforesaid ascertained and assessed, with legal interest 
thereon from this day until paid, and her costs by her about 
her ~ounter-claim in this behalf expended ;-the said $15,-
000.op, when collected by said Corinne M. Johnson, Ad­
ministratrix, to be paid in full to Corinne M. Johnson, accord­
ing tp the verdict of the jury aforesaid. 

It is further considered by the court that the said plaintiff, 
Thomas D. Leech, an infant, who sues by Raymond M. Leech, 
his father and next friend, take nothing by his n1otion for 
judgment against Duane Beasley and Corinne ~L Johnson, 
Administratrix of Carroll J\.fc W a.ne Johnson, deceased, but 
for his false clmnor, be in mercy, &c, and that tl1e said Duane 
Beasley and Corinne M. Johnson, Administratrix of Carroll 
MeW ane Johnson, deceased, go thereof without day, and 
recover against the said Thon1as D. Leech, an infant, 'vho 
sues by Raymond ~f. Leech, his father and next friend, their 
costs by then1 about their defense in this behalf expended . 

• • • • • 
page. 77 ~ 

• • • • • 
NOTICE OF APPEAL AND ABSIGNlVIENTS OF E.R.ROR. 

To I-Ionorable H. IL Martin, Clerk of the Corporation Court 
for the City of Lynchburg, Virginia. 

TAKE NOTICE, That pursuant to R.ule 5 :1, §4 of the 
R.ules of the Supreme Court of Appeals of Virginia, the plain­
tiff, Thon1as D. Leech, by counsel, files his notice of appeal 
front the fin a 1 judgtnents rendered against l1im in favor of the 
defendants, Duane Beasley, and Corinne ]\[ tT ohnson, Ad­
mini~tratrix of the Estate of Carroll J\Ic,'\Tane ,Johnson, De-
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ceased, by the Corporation Court for the City of Lynchburg, 
Virginia, on the 28th day of September, 1961, and within sixty 
days from the date of the final judgments, and assigns errors 
as follows: 

(1) The action of the Court in refusing to grant the plaintiff 
a trial of his cause of action against the defendants, separate 
from the causes of action asserted by the defendants in their 
counterclaims against him; 

(2) The action of the Court in refusing to strike the evi­
dence of the defendants at the conclusion of all of 

page 78 ~ the evidence ; 
(3) The action of ·the Court in refusing to grant 

Instructions C-4, 0-5, C-6 and C-11; 
(4) The action of the Court in granting Instructions A 

and B for the defendant, Duane Beasley; 
(5) The action of the Court in granting Instructions A-1 

and B-1 for the defendant, Corinne M. Johnson, Administra­
trix of the Estate of Carroll McWane Johnson, Deceased; 
and 

(6) The ·action of the Court in refusing to set aside the ver­
dict.s in favor of the defendants and to enter judgment for 
the plaintiff, Thomas D. Leech, non abstoote veredicto, or, in 
the alternative, to grant the plaintiff a new trial on the ground 
that the verdicts were contrary to the law a.nd the evidence 
and without evidence to support them. 

• 

page 3 ~ 

• 

WM. ROSENBERGER, JR. 
Attorney for Plaintiff 
407 Krise Building, 
Lynchburg, Virginia . 

• • • 
September 26, 1961, 

Morning Session. 

PRELIMINARIES. 

Preliminary motions and other matters taken up in Cham­
bers before the jury was impanelled. 

The Court: Do I understand there is a motion you want 
to make in this matter concerning the g·uardian ad litem? 

~fr. Whitehead: We want to move that a guardian ad 
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litem be appointed for the plaintiff in this case, Thomas Leech, 
who is a defendant on the counter-claim. We move that Wil­
liam; Rosenbeger, Jr. be named guardian ad litem. 
T~e Court: Hasn't a guardian ad litem been appointed 

for Leech? 
Mr. Whitehead: No, sir. A guardian ad litem has been 

named for Beasley but not for Leech. I cannot find it in the 
papers. I thought it had been done. 

The Court: On motion of the defendant, by counsel, Wil­
liam Rosenberger, Jr. is appointed guardian ad litem 

pag·e 4 ~ to represent Thomas D. Leech. We will have to 
I have an order. I will have an order prepared and 

tell the Clerk to put it in the record. 
B~fore we get started in the case I would like to clear up 

several matters. I have had a chance to look over the instruc­
tions offered and there seems to be from reading the instruc­
tion~ that I have g·ot some marked C-1 through C-9. Are they 
going to be offered by the defendant or by the plaintiff or 
whose instructions are they Y Is there any conflict among coun­
sel in the instructions that each side are going to offer? I 
mea.n are counsel unified on what each one of you intend to 
present as the law? 

Mr. Daniel : You mean as between the counsel lined up 
on one side! 

The Court: That is right. 
Mr. Daniel: There will be some objections to some of the 

instructions, I believe, Judge. 
The Court : I don't think you can offer instructions and 

object to them. You are going to have to get to~ether. 
There will have to be uniformity of instructions on 

page 5 ~ both sides. 
Mr. Frost: If your Honor please, may I say 

something? You retnember after our case yesterday Mr. 
Ros¢nberger and I were in here and we suggested instead of 
getting instructions w·hich would cover the defense of the 
claHn from two sides that we could possibly instead of Mr. 
Rosenberger offering a set and me offering a set get together 
and let it cover just the principles of law that would cover 
in the matter and then we would have one set of instructions. 

l'Ir. Rosenberger: One set that would cover the defense 
part of the case. 

1\IIr. Frost: That is right. I went around to Mr. Rosen­
berger's office yesterday and we worked the best part of the 
moJtning on them. Now, there might be some in here that 
mig)ht overlap, I don't know. I think probably some do over­
lap.j 

... .(•. 
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The Court: From the instructions that have been sub­
mitted by ~Ir. Whitehead and ~Ir. Daniel there is an over­
lapping and, of course, there is the defendant's view of the 

law of the case and the plaintiff's view and I don't 
page 6 ~ think both should be offered to offer both views of 

the case. The plaintiff won't be able to offer two 
views of what constitutes gross negligence. l\tlr. Daniel will 
have one view and Mr. vVhitehead will have his view. Then 
Mr. Rosenberger who is associated with Mr. Daniel will con1e 
in with another instruction covering gross negligence which 
has probably been sustained by the cases yet from the de­
fendant's point of view and not from the plaintiff's. I 
wonder if he is going to object to l\fr. Rosenberger offering 
such an instruction. 

~{r. Rosenberger : I think that can be taken care of this 
way, your Honor: I think that the plaintiff's theory of gros~ 
negligence should be presented in proper instructions and 
pursuant to your suggestion ~1r. Frost and I have combined 
the defensive view rather than follow the usual method of 
approaching from an individual defense standpoint as we 
would have a right to do in that I would be defending on the 
counter-claim. 

The Court : I notice they have been drawn with­
page 7 ~ out names so they will apply to either side. 

Mr. Rosenberger: They will apply to anyhody 
~laiming damages and contemplating that situation would 
come up rather than have those instructions numbered either 
for the plaintiff or the defendant I thought we should rather 
have them from the standpoint as the Court's instructions 
and just call them C-1 through C-9. Now, when the Court 
gives all of the instructions applicable to the law of the case 
then those instructions beco1ne the law of the case and not anv 
particular person's theory and I think that from a defensiv'e 
standpoint and certainly I, defending Leech, and lVIr. Frost 
defending Beasley and Johnson, as your IIonor knows, and a~ 
've have stated before, we would like to state for the recorrl 
l\!Ir. Frost and I actually represent the same insurance carrier. 
Now, 've feel that we should 1nake a defense on behalf of these 
people and these instructions are when g-iven the Con rt 's 
instructions and the jury should be bound by them. 

The Court: Suppose as a 1natter of polic.y there is a con­
flict between what you think should be presented 

page 8 ~ a.nd 'vhat Mr. Daniel and 1\fr. "ratkins think should 
be presented, who is g-oing· to prevail? 

M~r. Rosenberger: I think if they wish me to stay in to 
defend under the policy of liability insurance that 1ny client 
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has [issued that they will have to cooperate with me in the 
way! I think it is best to defend the claim and any time they 
say 11they don't wish me to defend and they don't care to co-

l operate further then I can get out. 
The Court : Don't you owe them a duty of protecting their 

interests and their claim¥ They have son1e rights in this 
matter too. 

]\lfr. Rosenberger: I think they do too and if they 'vant 
to insist on their rights ·where I think it is in violation of 
our 'contract and our duty to defend this man on the counter­
claiih then they can go so far as they see fit and at their risk, 
not kt mine. 

1\fr. Daniel: For the record I would like for this to go in. 
1\fr.fRosenberger, Mr. \Vatkins and I discussed this yester­
day-.1 l\Ir. Rosenberger's interest is the insurance company 

i and Mr. Frost's interest is the insurance company 
page 9 ~ and consequently lVIr. R.osenberger told us that he 

I feels that he will have to argue that there was no 
gross neg·ligence, one of the lines of his argument, on any­
body's part and probably nobody should recover. 

1\{r. Rosenberger: That could be in the event the evidence 
con1es out like this: As far as I know now there is a very de­
finite possibility that the most the evidence will show is that 
there was a loss of control of this vehicle and nothing to show 
what caused the loss of control. If that be so as a matter 
of la''i! then we will1nake a motion at the end of the evidence. 
I will certainly make a motion. 

1\'fr. Daniel: l\1:r. Frost, will you state that will be your 
position in defending the insurance company? 

1\{r. Frost : I feel this way: If Leech does not prove gross 
negligence in l1is ease-now, he l1as the opening-! feel it is 
1ny duty to n1ove to strike the evidence. If, in my opinion, he 
lws \not 1nade out a case of gross negligence then I should 

l 1nove to strike the evidence. 
page 10 } 1\fr. Daniel: I understand that but 'vouldn't it 

be your duty representing the insurance company 
that l\fr. \Vhitehead 's clients weren't entitled to recover be­
cause no g-ross negligence w·as shown? 

1\[r. Frost: I don't think it would go that far. As the 
Judge says, we owe a certain duty to our client. Mr. "White­
head and I haven't worked out actually how 've are going 
to argue the case but I don't think we will have any trouble 
ab01,1t it. 

1\fr. R.osenberger: I will argue that Leech wasn't guilty 
of ~~·oss neglig·ence. 

1\~r. Daniel: I an1 talking about this: It seems to me both 
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of you are representing the same interest in effect and, as 
Mr. Rosenberger stated, it would be to your client's advantage 
and also your duty to try to see that no judgment was ren­
dered. 

Mr. Frost: I won't go that far. 
Mr. Rosenberger: 'Ve can't do that. I can't do any more 

than say my n1an Leech was not guilty of gross negligence. 
I can't argue that Beasley was not guilty of gross negligence 
and I "Tjll not. 

~{r. Daniel: Now, in view of what has been 
page 11 ~ said here which is not exactly the way I understood 

it yesterday I still think it is obvious as can be that 
there is going to be some conflict of interests among the coun­
sel on the same side in this case and that the only way to eli­
minate it is to give the parties in this suit separate trials 
which the Court has the discretion to do and I once again 
move the Court for separate trials in this case so that there 
will be no conflict of interests. There has almost got to be 
conflic.t in this case when it is viewed in the light of how the 
parties are lined up and how counsel are lined up. 

Mr. Frost: If your Honor please, I oppose that. I don't 
know about Mr. Whitehead but I think he opposes it too, and 
here is the reason: The granting of separate trials does 
not help us out a bit. For instance, according to Mr. Daniel, 
the reason for the separate trial is the conflicting issues. We 
are still going to have the conflicting issues. 

The Court: But you won't have two lawyers arguing con­
flicting arguments to the same jury. 

~{r. Watkins: That is right. These should be 
page 12 ~ tried as separate cases. 

Mr. Frost: We would be estopped to raise the 
question in the next case. 

The Court: Take for instance, Mr. Rosenberg·er would 
get up and argue that Leech was not guilty of gross negli­
gence. 

Mr. Frost: He means Beasley. 
Mr. Rosenberger: I would be arguing Leech was not guilty 

of gross negligence and my side agrees with me on that so we 
are not in any conflict about that. 

The Court: Then would you say Duane Beasley is not? 
~fr. Rosenberger: I can't say that. I can't argue that 

because that is in conflict with the side I represent. 
~fr. Frost: Separate trials won't help us. 
Mr. R.osenberger: I am arguing my man Leech was not 

guilty of gross negligence, was not even ddving the automo­
bile. 
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Mr. Daniel: It is your duty to prove that nobody has 
proved gros.s negligence and then have an instruc­

pag,e 13 ~ tion on mechanical failure; that it mig·ht as well 
J be due to mechanical failure as to gross negligence. 

'TI;J:le Court: That applies to you as well as to everybody. 
Mr. Rosenberger: At the end of the evidence I said if no 

proof of gross negligence has been shown I was going to 
make a motion to strike and that if it appears from the evi­
dence that it is just as likely that this thing was caused by 
some other thing than gross negligence then they haven't 
cad·ied the burden of proof as to gross negligence and would 
ask! the Court to instruct on that and I have given you an 
ins~ruction on that so as to find that nobody was liable for 
danjtages and that was in accordance with the Court's sug­
gestion that rather than name, say Leech was not guilty, and 
the* Frost come along and say give me a separate one and say 
Beasley is not guilty, we have combined it. I am still willing 
to go along and give it just on Leech, but, of course, that 
emphasizes the lack of gross negligence. 

Mr. Frost: It is a question of proof. 
page 14 ~ 1\{r. Rosenberger: It is a question of proof but 

I have never told you I will stand up and argue 
the other side is not guilty of any neg·ligence and I am not. 
I am going to say my man was not guilty of any gross negli­
gence and wasn't even driving the automobile, which is per­
fectly consistent and you agree with me one hundred per cent. 

1\fr. Daniel: Except it is your duty also to arg-ue, if you 
feel like it, no gross negligence has been shown in the case 
period. 

Mr. Rosenberger: I am going to say there is absolutely 
no evidence of gross negligence. I am going to move to strike 
anQ take that up as a matter of law with the Court and then 
also ask the Court for that instruction. 
~he Court: Suppose there is enough evidence to go to 

the 1jury on gross negligence? 
Mr. Rosenberger: Then I am limited to arguing that Leech 

was not guilty of gross negligence. 
The Court: You wouldn't get up and argue that Beasley 

was not guilty of gross negligence f 
Mr. Rosenberger: Of course, I can't. 

page 15 ~ The Court : I misunderstood you just now. I 
understood you would argue neither party was 

guiJty of gross negligence if it went to the jury on that. 
Mr. Rosenber~er: No, sir. I can't stand up and argue 

an~ more than Thomas Leech is not guilty of gross ne1rligence 
and that Thomas I .. eech was not driving the automobile and 

I 
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that Beasley is telling the thing wrong· and that Burley is 
telling the thing wrong. 

lYir. vVatkins: Are you going to make a motion at the end 
of Leech's evidence 1 

~fr. Frost: Not ~fr. R-osenberger but I am. 
JYir. Rosenberger: At the conclusion of all of the evidence 

if I believe that there is insufficient evidence to g·o to the 
jury I am going to make a n1otion to strike the evidence of 
Beasley and Johnson. 

~ir. Daniel: In view of what has been said so far in dis­
posing of the motion I have 1nade the best you can say is that 
it might not keep the plaintiff fron1 having a separate trial 
by having counsel lined up as they are and I say to you that 
as another factor in support of 1ny 1uotion there is such a 

strong possibility that the trial may be charged 
pag-e 16 ~ with prejudice as to our man because you have to 

have the conflicting interests if they represent one 
side. I know what 1\:fr. Rosenberger told 1\ir. vVatkins in our 
office. 

1\:fr. Rosenberger: I represent Nationwide Insurance Com­
pany and I want to see that Nationwide Insurance Company 
does not have to pay out any 1noney for Thomas D. Leech. 

Mr. Daniel: Or for anybody else. 
1\fr. Frost: Oh no. 
Mr. Daniel: He told us-
Mr. Frost: I don't know what l1e told vou but he would be 

disloyal. He can't do that. I think you· are all looking for 
some nigger in the woodpile. 'V c are trying to tell you as 
fair as we can. 

Mr. Daniel: I am saying in the nature of the case you 
can't. be completely fair to everybody and do your duty. 

Mr. Frost: Yes, you can. Leech is suing for $50,000.00 
against Beasley and ,Jol1nson. Now, he does not want any 

judgment against 11im, you know he doesn't. The 
page 17 ~ same thing applies to Beasley and Johnson. I am 

trying to keep Leech from getting a judgment 
ag·ainst Beasley and ,T ohnson. Paul, on the other hand, is 
trying to recover over against Leech and there is nothing 
undercover in this thing at all. 

1\fr. Daniel: I mn not sa yin~· it is undercover, what I am 
saying is that from the na.tut·c of the thing· we havP got to 
have different interests. "\Yhile 1\fr. Rosenberger doesn't 
"rant to see a judgment against him we want to see a judgment 
for him. 

Mr. Frost: Certainly. 'Ve ltad the san1e thin~ with ,Jurlge 
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Burks in the Cunningham and Farley case. In that case he 
gave an instruction if both of them were guilty of negligence 
neither could recover. 
T~e Court: I had a case recently of a claim and counter­

claim, Gentry and Davies on one side and Preston Sawyer 
and Hampton ICizer on the other but they got together on their 
instructions before they started the case, both of them got 
together and offered that instruction. 

l\:fr. Rosenberger: You had instructions on both sides in 
that case and it will be the same way here. You 

page 18 } have to have them on both sides. In that case 
I neither side argued anything contrary to his own 

plai~tiff. Each went to the limit of saying his man was not 
g-uil~y of negligence. 

~f~. Rosenberger: Mr. Daniel, to set you straight, at the 
conclusion of the evidence if I think there is not enough evi­
denqe to make a case against Leech I am going to move to 
stri~e the evidence as to Leech. Then if I get an adverse 
verdict against Leech I am going to move to set it aside on 
the ~arne ground. I certainly am not going to stand up and 
say that Beasley was not guilty of gross negligence because 
then I would be taking an adverse position. 

The Court: As long as counsel assure me they ·are not 
going to take an adverse position I think we can go ahead. 

l\fr. Rosenberger: In this sense we are offering the in­
structions that will say nobody is entitled to a judgment. 

The Court: That has to be but I didn't want any conflict 
before the jury in the argument of counsel. I can certainly 

rely on you and ~Ir. Frost, I am not concerned 
page 19 ~ about that, but I wanted to make sure neither 

plaintiff would be prejudiced by an argument of 
counsel on their own side which would prejudice him in some 
way! before the jury. 

Mr. Daniel: Do I understand my motion is overruled? 
The Court: I overrule your mot.ion. 
Mr. Daniel: Counsel for the plaintiff excepts to the ruling 

of the Court. 

Note : This concludes the preliminary matters taken up 
in Chambers with the exception of some off-the-record dis­
cussion between Court and counsel as to which of counsel 
would be permitted to argue the case to the jury. 

(ln the Court room--Jury Present). 
i 

I 



14 Supreme Court of Appeals of Virginia 

Mr. Daniel: If your Honor please, the plaintiff would like 
to move that the witnesses be sworn and separated through­
out the taking of the evidence. 

The Court: You mean after they have testified they will 
still remain out of the courtroom T 

page 20 ~ Mr. Daniel: Yes, sir. 

Note: After quite a bit of discussion the foregoing mo­
tion was modified to permit the doctors summonsed as wit­
nesses to remain in the courtroom but all other witnesses were 
sworn and excluded. 

PLAINTIFF'S OPENING STATEMENT 

Mr. Daniel: If your Honor please, before I start, I be­
lieve we have stipulated that certain pictures would be in­
troduced. 

May it please the Court, and you ladies and gentlemen of the 
jury, this is a civil suit that was originally brought by 
Thomas D. Leech as the plaintiff against Duane Beasley 
and the administratrix of the estate of Carroll MeW ane John­
son, Jr. Mr. "\Vatkins and I represent Thomas Leech, this boy 
right here, for injuries he sustained in the wreck which I will 
tell you about later. Then after we instituted suit on his 
behaif for the injuries he had then Mr. Whitehead instituted 
a counter-claim against Thomas Leech for injuries to Duane 

Beasley and Carroll M. Johnson, so the parties 
page 21 ~ here, the original plaintiff, is represented by Mr. 

Watkins and myself, and 1\fr. Whitehead repre­
sents the two defendants on tl1e counter-claim. J\fr. R.osenber­
ger represents the defendant, represents Thomas Leech on the 
counter-claim against him, and Mr. Frost represents the other 
two, the estate of Carroll Johnson and Duane Beasley on the 
original claims against them. It is a little confusing but 
that is the way it stands rig·ht now. 

Now, here is what the suit is about: On the 18th day of 
October, which was a Tuesday night, I believe about 11:30 
to 12:00 o'clock, somewhere in that neighborhood as near as 
we can figure, there was an automobile wreck on Route 460 
just east of Montvale. In the auton1obile was Thomas Leech, 
Duane Beasley, Carroll 1\f. Johnson who 'vas killed, and a 
boy named Thomas Burley. Before the wreck they had gotten 
together. They all at that time, I believe. were working 
together at Barker-Jenning-s Corporation here in Lynch­
burg and had gotten together that afternoon to go to Roanoke 
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for the exact purpose we are not certain but some 
page 22 ~ of the evidence will be that it was to ride around 

and drink some beers. 
I believe the evidence will develop that about 7 :00 or 8 :00 

o'clo~k on the evening of Tuesday, October 18th, the three 
boys; Beasley, Johnson and Burley picked up Tommy Leech 
a.t The Florence. Tommy lives out near Forest, Virg·inia. They 
picked him up at The Florence Restaurant about two miles 
east of Forest. They already had a plan to go somewhere that 
night so they picked him up there and they went on up the 
road, I believe to Reynolds' place and Carroll 1\L Johnson 
bought a six-pack of beer. Beasley was driving the ear. He 
didn rt drink any of the beer. I believe the evidence will be 
that 

1

carroll M. Johnson, and remember he is the boy that 
is depd, drank possibly two to three of the beers; that Tommy 
Leech had one or two beers and the Burley 1nay have had a 
beer I or something like that. These are minor details but I 
will oring you up to the accident. They went to·ward Roanoke, 
they i rode around up there, they circled around a couple of 
places, one called the Auto-Dine just outside of Bedford and 

circled around a place called Whitey's Truck Stop, 
pag·e 23 ~ a. Phililps 66 gasoline station. This filling station 

is on the left side of the road on the way to Roa­
noke. I believe after you get to a place called Blue Ridge, 
'vhich I think is nine or ten miles east of Roanoke on 460, it is 
on the left side as you go up. They apparently circled into 
that Phillips 66 station-anyway, they were seen there. They 
then went on to R-oanoke, were in Roanoke and went to a 
restaurant there and talked to somebody that they did not 
know. This is just sketchy but they had some conversation 
ancl killed enough time so that about 11:00 o'clock or a little 
afte1; thev were on their way back from Roanoke and I believe 
all the e~idence will be tha"t Duane Beaslev was driving this 
car, !a 1960 Chevrolet Impala owned by .1\{rs. Johnson but 
only !because her son I believe was under age when he bought 
it. It was his car but in her name. He had given Beasley 
p0rmission and actually directed him in the driving of this 
Chrvrolet autmnobile. The other two boys, Burley and Leech, 
werr riding in the car. \Vhen they came back from Roa-

noke they stopped at some other places which the 
pag·e 24 ~ evidence will reveal. They also stopped again at 

this Whitey's Truck Stop, the Phillips 66 station, 
and that is approximately seven miles from where the acci­
dent j happened, seven miles west. There was a man on duty, 
a ~Ir .• John Wood, who worked there at nig-ht ·from 11:00 to 
7 :00 )who saw these boys. I don't know wh~ther he saw them 
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when they went up but he saw then1 "rhen they can1e back 
and actually stopped. Some of the boys will tell you they 
went in the rest room and possibly Carroll Johnson bought 
a dish of ice cream. Mr. Wood who worked at the station 
will tell you he remembered this car particularly and the 
boys in it because there was some conversation \vith him 
there and also it had a Model-T type horn on the 1960 Chev­
rolet, he remembered that well. 

The evidence will be that these boys left that filling station, 
and I mig·ht say this-that filling station is one building- that 
is connected to a restaurant and here is a picture, a small 
photograph of the Phillips 66 station which shows the sta-

tion and you can pass it around. When they left 
page 25 ~ that station :Mr. vVood will tell you he had seen 

those boys all the time that they were there and he 
knows that Duane Beasley, this man sitting here, 'Jtas still 
driving the car when they left the filling station. He saw 
it go out into the road and down the road. He heard it scratch 
off, as they call it, heard the tires and sa'v the car go do,,rn 
there and he made some remark about they would be lucky 
to make it to Bedford. 

Now, they came on down Route 460, which is a divirled 
two-lane highway at the point of this wreck. You probably 
will recall con1ing away from Roanoke there is ~font-vale 
where they used to land airplanes, they came past that field 
approximately two miles to a place called Goose Creek. Goose 
Creek is shown in this picture-this is looking· west. They 
were actually going east. This is Goose Creek bridge and this 
is the lane of traffic they were in. You can see tl1e westbound 
lane over here. As you cross Goose Creek von come into a 
series of curves. As ·you see, one turns to th~ rigl1t and after 

you get into that curve and around the cnre it turns 
page 26 ~ to the left and in the center of that second curve 

after they negotiated the first turn to the right 
there is a state highway which is I believe Route 726 that 
goes to Ste,vartsville. The evidence ·will l1e that this car 
came into that curve at approximately seventy-fivr to eighty 
1niles an hour; that it was being driven hv Duane Bcaslev 
and after making this first turn here for so-me reason 01' an­
other apparently the car went out of control, trave1Pd off of 
t11e hard surface of the road onto the shoulder a (listmH")e of­
T will let the Trooper tell you exactly what he measured, but 
I believe traveled a total of three hundred and sixtv feet off 
the hard surface. If you look at this picture you will see this 
is the route to Stewartsville. The car was going- this way and 
the Trooper could find the tracks of the car where it went off 
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the shoulder of the road back here to the point where it 
stopped. I think this is right but you listen carefully to the 
State! Trooper on this and I think he will say it was a dis­
tance: of three hundred and sixty feet. He will also tell you 

!. that those tracks were only two tracks, made 
page 27 ~ by two wheels on the right-hand side of the car as 

if the car were on two wheels at that time in the 
curve before it went over into the gulley. Now, this gulley 
is probably thirty to forty feet deep, I don't know exactly 
ho'v deep. There were trees all in this gulley and this picture 
here shows where the car 11ad gone down through the trees 
into the gulley and this is just a picture of some of the trees. 
There 'vere trees that had scuff marks some thirteen or four­
teen feet up in the air which the Trooper will tell you indicates 
to hi~ the car must have flipped over end over end to get 
the bark off of those trees that high up. 

Now, as a result of that wreck Carroll Johnson was killed. 
I beli~ve the evidence will show he was riding in the back seat 
probably on the right-hand side, maybe on the left-hand side, 
and apparently, so far as we know, all of the boys were com­
pletely thrown out of the car but two of them had gotten up 
on the highway before the Trooper got there so 've don't 
know about that but the Trooper and the Deputy Sheriff can 

testify they assisted bringing up the body of Car­
page 28 ~ roll Johnson from the wreck and he was found, I 

believe, to the front of the car which was headed 
back the way it had been going, and Tommy Leech was found 
hventy-five feet out of the car and to the rear of the car. 

Now, apparently a lVIerita bread truck came along and was 
flagged by Thomas Burley, the boy who was so far as I know 
the least seriously hurt of any in the wreck, and I believe 
when the Trooper got there shortly after the bread truck 
driver got there both Beasley and Burley were on the high­
way. : The Trooper and the Deputy Sheriff and others went 
down! and got the other two boys back up on the road. 

As a result of the accident Beasley and Thomas Leech both 
had pretty severe head injuries. Tl1ey were both taken to the 
Bedford County 1\femorial Hospital and Thomas Leech was 
unconscious for probably a period of two weeks. He does 
not know and he can't tell you anything that transpired in 
the lwspital and can't tell you anything except he knows they 
went to Roanoke, knows they came back to Whitey's Truck 

Stop and he remembers that they left ·whitey's 
page 129 ~ Truck Stop and that is about all he can tell you. 

I believe that 1\fr. Beasley whom l\fr. Whitehead 
reprdsents is going to have to tell yo~ substantially the same 
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thing. They both will tell you Beasley was driving the car up 
to Roanoke, up to Whitey's Truck Stop a.nd neither can tell 
you what happened after arriving at '\'11itey's Truck Stop, 
according to what their testimony will be. I think the doctors 
will call that retrograde amnesia, which is an indication of a 
brain injury to both parties. 

Mr. John Wood will tell you who was driving the car when 
it left the Phillips 66 place. Thomas Burley, the man who 
probably knows more about it than anybody else, I believe is 
going to tell you that Thomas Leech was driving the car, but 
we also believe that the evidence will show that he has made 
a series of conflicting statements to State Troopers. At times 
he said he didn't know who was driving, sometimes he has 
given different estimates of speed, one time he said he was 
asleep from the time they left until they got to the place and 
he didn't know, but John Wood will tell you exactly who he 

saw driving. Nobody, so far as we know, will claim 
page 30 ~ that the driver was anyone other than the one who 

drove away fr<?m Whitey's Truck Stop. So far as 
we know nobody will say that they pulled down the road and 
somewhere and changed drivers, in fact, I don't believe any 
of them intend to say that. 

Now, I will ask you to listen carefully to the Troopers 
and to all the evidence because this case is going to be some 
what complicated. We have people who don't know who was 
driving or who don't remember and then we have son1e who 
have changed their stories but as a result of Thomas Leech's 
injuries he was in the hospital just about a month, may have 
been a few days less. The doctor would not let him go to work 
for at least three months from the time that he got the brain 
injury. When he was taken to the hospital he knew nothing 
-vomited-had no control over his feces or urine or anything 
of the kind-was in shock. He had every symptom of a pretty 
serious brain injury. The doctors will tell you that the dam­
age to his brain will probably be permanent; that he has 

made a better recovery than they ever hoped he 
page 31 ~ could have made at the tin1e that they first saw 

him. He is out-of-pocket right now for doctors' 
bills, medicines, hospital bills and wages I believe a total of 
$1800.00 or more. You will hear evidence as to that phase as 
the case progresses. "r e believe the Court is going· to instruct you about this 
at the proper time and tell you that T01nmy Leech and some 
of the other boys in the car were what 've call guest pas­
sengers. In law there is a different degree of care owed to a 
paying passenger from what is owed to a guest passenger 
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so the! plaintiff in this case will have to prove that Duane 
Beasley was driving this car and that he drove it in a g·rossly 
negligent manner and that was the cause of the wreck and 
we will show you the condition of the road. We will s'how you, 
as you can see frmn these pictures, that about a block before 
he went into the first curve there was a big sign saying ''Maxi­
mum Safe Speed 50 miles an hour," and vertical stripes re­
flecting markers indicating curve, an arrow pointing to the 
curve to show the curve was there and there were adequate 

' warnings all over the place and except for the 
page 32 ~ speed or lack of care the accident would not have 

i happened in the manner it did. Pictures of the 
car its~lf we think will be indicative of some speed and while 
I have missed some of the points probably that will be brought 
out that is what I think substantially we can prove for the 
plaintilif, Thomas Leech, in this case. I thank you. 

page 33 ~ Evidence for the plaintiff. 

1\fr. Daniel: If your Honor please, for the convenience of 
the doctors from Bedford I would like to take up their testi­
mony out of order so they n1ay testify and be permitted to 
leave. They are also witnesses in Mr. Whitehead's cases and 
he wants to know if they may be permitted to testify about the 
injuries his clients received at the same time. We will agree 
to that if it is all right with the Court. 

The Court: That is all right. Let them testify at this time. 

: DR. WALTER G. HARDY, 
havingi been first duly sworn, testifies as follows: 

I DIRECT EXAMINATION. 

By J\IIr. Daniel: 
Q. Dr. Hardy, you are engaged in the practice of medicine? 
A. Yes, sir. 

Q. "\Vhere? 
page 34 ~ A. Bedford, Virg·inia. 

Q. How long have you been engaged in the 
practice of medicine, Dr. Hardy? 

A. Twenty-three years. 
Q. Vfhere did you go to medical school? 
A. J\fedical College of ·virginia, Rielnnond, Virginia. 

I 
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Dr. Walter G. Hardy. 

Q. Now, on the 18th day of October of 1960, which I be­
lieve was a Tuesday, did you, in your professional capacity, 
have occasion to treat or examine Thomas D. Leech? 

A. I did. 
Q. Would you just refer to your notes if you need to and 

tell the Court and jury under what circumstances you saw 
Thomas Leech, where, and your findings1 

A. Thomas Leech was brought into the emergency room of 
the Bedford County J\1emorial Hospital. When I saw him 
it was on the 19th, past midnight but I don't have the exact 
hour. He had extensive lacerations of the scalp, face, right 
wrist and he was in deep shock and showed signs of brain in­
jury. 

Q. How was it he happened to be there? What did you 
find was the cause of his injuries? 

A. He has been in an automobile accident. 
Q. At that time was he conscious or unconscious? 

A. He was unconscious. 
page 35 ~ Q. Could -you tell us how long be remained un­

conscious? 
A. He remained unconscious for approximately ten days 

or thereabouts. 
Q. You said the indications to you was he had a brain in­

jury. Could you tell us some of the findings indicating to 
you he had a brain injury? 

A. Well, his unconscious state which he remained in. 
Q. Did you make examination with your hands of his head 

in any way? 
A. Oh yes. 
Q. VVhat did you find there Y 
A. \Veil, there were lacerations of his scalp and I felt that 

I could feel a fracture line of the skull by examining· the 
depth of the wound. 

Q. Was that done with just your fingers? 
A. That was done by finger. 
Q. Were there any other signs which would indicate to you 

he had a brain injury physically? Was he vomiting1 
A. Oh yes, he vomited and he was in profound shock. 
Q. Did he have· any control of his bowel movements or 

anything? 
page 36 ~ A. No, he did not. 

Q. Are those things indications of injury to the 
brain? 

A. Yes, they are. 
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Q. How long was he under your care? 
A. iHe 'vas under 1ny care the whole time he was in the 

hospital and then I saw him in the office. I saw him the 
whole time he was in the hospital and then he was discharged 
at the office on the 18th of March, 1961. 

Q. Did you recommend any period of time he remain in-
active as far as work 1 

A. Yes. 
Q. ~How long a period of time f 
A. iWell, that whole time. I had consultation with Dr. 

W eav,er in Roanoke regarding his condition ~and he recom­
mended too that he remain inactive. 

Q. ~~Did he have a neurological examination? 
A. Yes, by Dr. Weaver. 
Q. 1Do you know the findings of Dr. Weaver? 

I 

1\fr. Frost: If your Honor please, I object to this as hear­
say. As I understood, he sent him to Dr. Weaver for con­
sultation and what Dr. Weaver reported would be hearsay. 

The Court: I sustain the objection. 

page 37 ~ By Mr. Daniel: 
Q. The findings so far you have stated 'vere your 

own findings t 
A. Yes, sir. 
Q. Did you n1ake any neurological examination of any 

kind? 
A. Yes, sir. 
Q. What were your findings? 
A. As I say, he was in shock-was unconscious. 
Q. Did you ever check his reflexes? 
A. Yes, sir, it is natural I would. 
Q. What did they reveal f 
A. Well, of course, his reflexes at the time of the initial 

examination and his reflexes later on as his condition im­
proved varied but prior to his discharge his reflexes in the 
right arm and right leg were slightly increased as compared to 
those on the left. 

Q. Did you check his eyes? Is that one of the tests you 
made? 

A. Yes, and there was no difference particularly in his 
eyes. 

page: 38 ~ Q. Can you tell us now, Dr. Hardy, when you 
j last saw Thomas Leech? · 
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A. On the 18th of March when I discharged him at the 
office. 

Q. At that time did you have an opinion as to whether or 
not he still had an injury to his brainY 

A. Yes, I definitely was of the opinion he still had some 
injury there. 

Q. Do you have an opinion as to whether or not that damage 
to his brain will be permanent f 

A. It is a good probability that it will. 
Q. vVha t is the significance of unconsciousness to you, Dr. 

Ha.rdyY 
A. Of course, it depends on what causes it. I would consider 

it a brain injury in this case. 
Q. 'V ould the length of unconsciousness be important Y 
A. I would think so. 
Q. Based on a short period or long period what does it 

signify to you T 
A. As a rule, a short period of unconsciousness would be 

somew·hat in the category of a concussion and the longer per­
iod would be a contusion or laceration. 

page 39 ~ Q. A contusion or a laceration of the brain it­
self! 

A. Yes. 
Q. vV ould you call unconsciousness ten days a long time or 

a short time of unconsciousness T 
A. I would certainly call it a long time. 
Q. Dr. Hardy, I believe also as a result of that one wreck 

you treated Duane Beasley and possibly Thomas Burley too. 
A. I did. 
Q. Do you remember anything about Thomas Burley's con­

dition? 
A. His condition was relatively mild. He wasn't rendered 

unconscious at the time and I think perhaps he had some 
slight lacerations. I don't have his chart with me. 

Q. Is there any further treatment you can recommend for 
Thomas Leech that will do any more than you have already 
done for him? 

A. I think he should be followed by a neurologist and there 
are thin~s that can be done. 

Q. "What are the symptoms you normally expect from an 
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InJury of this type, symptoms which normally follow this 
type injury he had 1 

pag,. 40 ~ .A. Well, that could be variable but it could be 
some weakness of the limbs, perhaps headaches, 

and ;some personality changes. 
Q. You did not know Thomas Leech before the wreck? 
A. No, sir. 
Q. You can't say whether there is any difference in his 

personality or not 1 
.A~ No, sir. 
Q.: 'Vould, in your opinion, the loss of memory be a prob­

lem? 
Ai It certainly would be for the time being. 

~It. Daniel : You may examine. 
i 

CROSS EXAl\riiNATION. 

By Mr. Frost: 
Q. Dr. Hardy, I understand you saw Tommy Leech on the 

morning of October 19th. Is that correct! 
A. I believe it was the 19th. 
Q. And you had x-rHys n1ade of his skull Y 
.A. Yes. 
Q. That x-ray was normal! 

A. It was negative for fracture. 
page 41 ~ Q. And did you have an x-ray of the spineT 

A. That is right. 
Q. Was that normal? 
A. It was negative. 
Q. Then I believe later on you had an x-ray of the chest. 
A. That is right. 
Q. And that was normal Y 
A. Yes, that is right. 
Q. As far as x-ray findings were concerned they were 

normal. Is that right Y 
A. That is right. 
Q. Now, 'vhen did you let Mr. Tommy Leech get up for 

the first timeT Do you have a record of that? 
A. He was allowed to get up in a chair for the first time 

on November 9th. 

-:; 
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Q. Then he gradually convalesced. Do you know when he 
'vas discharged from the hospital? 

A. Yes, sir, discharged fron1 the hospital on November 
13th. 

Q. November 13th¥ 
A. Yes, sir. 

page 42 ~ Q. Then you let him go on home. He had no 
particular attention between the time you let him 

go home and the time he started to work, did he? 
A. Well, he was checked at regular intervals. 
Q. He came back to your office? 
A. Back to my office. 
Q. And he seemed to be prog-ressing very satisfactorily? 
A. I thoug·ht so. I did have a consultation though with a 

neurologist. 
Q. And, as a result of the consultation, a.nd your own find­

ings, you thought it 'vould be all right for him to go back to 
"Tork~ 

A. That is right. 
Q. And that 'vas when, Marchi 
A. I think he returned to work on J\'Ia.rch 15th. 
Q. And you permitted hiln to drive a car? 
A. Yes, sir. 
Q. And do anything else he wanted to do in his w·ork ~ 
A. That is right. 
Q. "What was the last date that you saw him professionally? 
A. J\farch 18th, three days after he had gone to work. 

Q. And he has not returned to you since then 
page 43 ~ for any further treatment~ 

A. No. 
Q. Or any question about his condition~ 
A. No. 
Q. And you take that as a good sign, do you, that he is 

progressing all. right Y 
A. I don't know 'vhether he has consulted anyone else or 

not. 
0. As far as you are concerned? 
A. That is right. 
Q. As far as any pern1anent effects doesn't it take a year 

or so to say whether there will be any permanent effects? 
A. Quite often. 
Q. In this case you wouldn't say it would have any one way 

or the other, would vou? 
A. He certainly showed signs of it 'v"11en I last saw hhn. 
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N o,v, of course, like you say, it could take a year or two to 
be sure about it. 

Q.! Isn't it a fact that you .stated that he would have to be 
follo!wed for twelve months 7 

1 A. Yes, I said that. 
page 44 ~ Q. In other words, at the present tin1e you can ''t 

tell whether there are any permanent effects from 
it or not? 

A. You can't tell for certain, no. 

1\Ir. Frost : I think that is all. 
I 

I 

I RE-DIRECT EXA:hJIINATION. 
I 

By Mr. Daniel: 
Q.l Absolutely certain, is that what you mean? 
A~ That is rig·ht. 
Q.

1 

I believe you stated it was your best opinion with rea­
sonable medical certainly he will have permanent injury. 

A. He probably will, yes, sir. 

By 1\{r. Frost: 
Q. Do you have a copy of your letter to l\1:r. Watkins dated 

February 11, 1961? 
A. Yes, sir, I think so. 
Q. Will you read the last paragraph of that letter starting 

with "there''? 
A. ''There has been no specific treatment in this case since 

leaving the hospital except he has been seen at regular inter­
vals at n1y office. It "\vas the recommendation of Dr. Weaver 

that he refrain from all work for three months and 
page 45 ~ then return for reevaluation. I am unable to tell 

whether he will have any permanent sequela at this 
tin1e and he will have to be foiiowed carefully for the next 
twelve 1nonths for any new developments". 

l\fr. Frost: That is all. 
The Court: 1\fr. 'Yhitehead, do you 'vant to use Dr. Hardy 

at this time as your witness? 
1\f r. Whitehead : Yes, sir. 

DR. W. G. HARDY, 
exmnined as a witness on behalf of the defendant, testifies 
as fpilows: 



26 Supreme Court of Appeals of Virginia 

Dr. J. G. J a;ntz. 

DIRECT EXAMINATION. 

By Mr. Whitehead: 
Q. Dr. Hardy, if you will, please refer to your notes on 

Duane Beasley. Was he mainly a patient of Dr. Jantz and 
were you in consultation with him 7 

A. That is right. 

Mr. Whitehead: In view of that situation may I at this 
time call Dr. Jantz and then recall Dr. Hardy1 

page 46 ~ The Court : Yes, and then you may recall Dr. 
Hardy. 

Note: The witness, Dr. \V. G. Hardy, stands aside tem­
porarily. 

DR. J. G. JANTZ, 
called as a witness on behalf of the defendants, having been 
first duly sworn, testifies as follows: 

DIRECT EXAMINATION. 

By Mr. Whitehead: 
Q. You are Dr. J. G. JantzY 
A. Yes, sir. 
Q. And you practice your profession in Bedford, Virginia, 

and at the hospital in the town there Y 
A. Yes, sir. 

page 47 ~ Q. And what was your educational background 
qualifying you to practice medicine, Doctor? 

A. I graduated from Medical College of Virginia in 1931 
and then stayed in the hospital on surgical service until1936. 

Q. And h9w long have you been practicing your profession 
in the Town of Bedford f 

A. Twenty-five years. 
Q. Now, on the early morning of October 19th, 1960 were 

you called to see a young man by the name of Duane Beasley 
who had been in an accident Y 

A. I was. 
Q. Will you please tell us, Doctor, about this young man, 

what you found, his injuries, if any, he had sustained in this 
accident and his condition and so forth V 

A. He had a laceration of his scalp quite deep throug·h all 
of the layers of the scalp and also lacerations on the left side 
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of his head and also lacerations of his eyelid on the right side 
and: he had injuries to his left shoulder. 

Q. "\Vhen you say laceration you mean cuts Y 
A. Cuts, yes, sir. 
Q. What did you do for the lacerations on his head and 

the other lacerations? 
page 48 r A. I cleaned them and debrised them and by 

1 

that I mean that we took ihe ragged edges off the 
incisions and cleaned with various solutions and then sutured 
them. 

Ql Now, at the time that you saw him there was it your 
opirtion or not he had sustained any brain concussion or not f 

Al He had. He was not unconscious but he was somewhat 
incoherent and he was not rational. 

QJI Was not rational Y 
.Al No. 
Q.! You, of course, made a thorough examination of him 

at that time? 
.A. Yes, sir. 
Q. Did you have him x-rayed anywhere, Doctor? 
A. Yes, we had x-rays of his skull and x-rays of his chest 

and his shoulder. 
Q. Did the x-rays show anything? "\Vere all of the x-rays 

negative? 
A. No, he had a fracture of his scapula, the joint here, 

the articulation for the arm was fractured. 
Q. That is up in the shoulderf 
A. The neck of the scapula was fractured on into the joint 

but the bones and fragments were in good posi­
page 49 r tion. Fixing his arm to his body to hold it still 

was all that had to be done. 
Q.[ Do your records show approximately how long he was 

a p~tient in the hospital Y 
A. I Yes, he was in the hospital from October 19th until 

I thihk he left on the 5th of November. This envelope doesn't 
read the same as the chart does. 1\fy last note on him on the 
chart was made on the 5th of November. 

Q. Made when? 
A. On the 5th of November. 
Q. Then after he was released from the hospital then have 

you seen him any since that time f 
A .. I saw him in my office for five visits. He made five visits 

to my office after he left the hospital. 

I 
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Q. Now, the laceration to his scalp, how deep did you say 
that wasf 

A. Through all the layers down to the bone. That means 
the entire scalp. 

Q. And approximately do you recall how long that lacera­
tion was, 'vhat was the length of it? 

A. Behveen five and six inches long. 
Q. Now, you watched him and observed him 

page 50 ~ there and I believe you let hhn leave the hospital 
and he came back to his home about November 

4th! 
A. He was discharg·ed from the hospital on November 5th. 
Q. Then you gave him the usual treatment which you have 

stated about his shoulder? 
A. That is right. 
Q. Then when was the last time you actually saw hhn? 
A. I saw him on the 17th of December when I discharged 

him. He lived quite a distance from Bedford and I discharged 
him and asked him to go to so1ne physician to follow hhn at 
home. 

Q. IIave you been advised later he was under the care of 
Dr. G. B. Arnold of this city? 

A. I received a letter fro{n you, I believe, to that effect. 

By Mr. Rosenberger: 
Q. A letter from who' 
A. From Mr. Whitehead. 

By ~Ir. Whitehead: 
Q. vVhile he was there in your hospital would you please 

refer to your notes? At that tin1e was any electro-encephalo­
gram run on hhn there at the hospital1 

page 51 ~ A. No, sir. 
Q. What is the total arnount of your bill, not 

including coming here today f 
A. I don't have the bill with me. I don't know. 
Q. N o,v, as far as the lacerations or cuts he received you 

have done all you can do for those and nature will have to 
do the rest that will be done? 

A. That is right. 

1\Ir. Whitehead: All right, ~fr. Rosenberger. 
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CROSS EXA~1INATION. 
i 

By i:Wir. Rosenberger: 
Q. Dr. Jantz, you said ~Ir. Beasley was not unconscious 

when you saw him on the morning of October 19th in the 
Bedford Hospital. Is that correct? 

A. That is correct. 
Q. You say that he was not rational and somewhat inco­

herent? 
.A. That is right. 
Q. I take it that is compatible with having been in a severe 

accident and he was excited and nervous and in shock? 
I A. That would be from the head injury, a brain 

pag!e 52 ~ injury, not from excitement. 
I Q. He \vas not unconscious from any brain in-

jury when you saw him in the hospital. 
A. No. 
Q. So he could not have had a long period of unconscious­

ness, could he? 
A. As far as my connection with him he wasn't uncon­

scious at all but he was irrational for about three or four 
days. 

Q. If you will look at your hospital notes there on October 
19th, 12:45 P.::~t, doesn't it sho,v he was fully conscious? 

A. He was conscious all the time, never wa.s unconscious 
at all, but there is a difference between unconsciousness and 
being rational. 

Q. You examined his chest in the hospital when you got 
him in. Will you look at your notes on your chest examina­
tion' What did you find' What was the complaint about his 
chest? 

AL He complained of pain in his left chest and his shoulder 
and[ for that reason the x-ray was taken. 

Q. Could you g·ive us some idea when you say the left chest 
what area it would be in 1 

A. The upper part of his chest. 
page 53 } Q. The upper part of his chest. Will you point 

to your chest so the jury can see what you mean 
w'l1en you refer to the left chest? 

A. The whole left chest means the whole left side. 
Q. And whatever caused that pain in his chest resulted 

from the fracture of the scapula or collar honeY 
.AJ. Not collar bone. The collar bone wasn't broken. It was 

the !flat bone in the back that your arm attaches to. 
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Q. Could that have been the sort of blow one could have 
gotten from the steering wheel that would push them back 
and cause a fracture of the scapula in the back? 

Mr. Whitehead: I object to that. That would be hypothe­
tical and would be imaginative and could happen from any­
thing. 

:.Mr. Rosenberger: This is the doctor who examined him. 
Mr. Whitehead: Certainly it would be a possibility. 
The Court : The doctor has a right to tell what, in his 

opinion, it seemed to come from, whether from a sharp or a 
blunt instrument or from a steering wheel or any other object 

if he feels qualified to answer the question. 
page 54 ~ The vVitness: It could come from anything but 

most of the shoulder injuries like that come from 
a fall, being thrown against something. 

By J\1:r. Rosenberger: 
Q. From being thrown against something. 
A. Well, I don't know if he was thrown out of the car or 

not but if he was that certainly could have caused it. Any 
force that would strike that area, no matter how applied, 
could cause that type of an injury. 

Q. Any force to the front of the person Y 
A. No, not to· the front. It would have to hit it on the side. 

This part would have to strike that part and what more 
than likely happened is that the head of the humerus was 
driven into the socket in which it worked. 

Q. vYhat I was getting· at, the complaint you got was to 
the left. upper chest and that is where the pain caine fronl? 

A. From the slwulder. You see the muscles are in the chest. 
Q. He didn't have any pain in the back? 
A. Yes. 

Q. Did you n1ark it down there? 
page 55 ~ A. Well, it is the shoulder girdle, we call it, 

but the pain is mostly caused by muscle spasm 
and the n1uscles in the back and front are attached that hold 
the shoulder joint in place and any of those muscles would 
give you pain. 

Q. Doctor, did you check him to see if he had bruises in 
front on his chest or over the end of his shoulders or back? 

A. I will have to read my notes. 
Q. Your records don't show it. 
A. We usually write down the findings. 
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Q. 
1 
Your records don't show you found any bruises to the 

ches~ or to the shoulders either, do they? 
A. ·Not necessarily. 
Q .. But it was because of the pain in the upper chest or the 

scapula that you took the x-ray? 
A. That is right. 
Q. And you discharged him fron1 the hospital on October 

5th?: 
A.'Yes. 
Q .. !Then you had him come back to your office despite the 

distance between the places for five visits. 
A. That is right. 

page j56 ~ Q. And you discharged him on December 17th 
so over what period of time did he come to your 

office? Tell me what dates. 
A. !Qn the 12th of November, the 19th, the 26th, the 3rd of 

December and the 17th of December. 
Q. Doctor, can you tell us what you did for him at those 

times on any of those visits? 
A. 1\fostly just examined him and instructed him what to 

do. Of course, the shoulder at that time hadn't healed and 
he clidn 't have complete recovery from his left arm. 

Q. You were mostly interested in the injury to his shoulder? 
A. Yes. 

. Q. And did you know that he went back to work on Decem-
"-- ~her 5th? 

A. I don't have that record. 

The Court: I wish you would speak up a little louder. 

B~r ~Ir. Rosenberger: 
Q. I believe my question was you were mostly interested 

in th~ injury to this boy's shoulder on those visits back to 
your office from November to Decen1ber 17th. Is that correct? 

A. That is correct. 
page 57 ~ Q. Don't you have down on your card when you 

told him he could go back to work? 
A. The only thing I have on the card here is that he was 

discharged from my services on the 17th of December. 
Q. You don't have any record there of any treatment for 

anv head injury or anything of that kind, do you? 
A. Not anv more than his scalp injury he had but that 

healeq up wl1ile he was in the hospital. 
Q. trhat healed in the hospital? 
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A. Yes. 
Q. You told hhn, I take it, when you discharged him you 

thought you had done everything for him he needed to have 
done1 

A. I figured he needed to be followed by some physician be­
cause of his shoulder injury and also he had a weakness in 
his left arm which I attributed to the shoulder injury. 

Q. And you told him to pick out whatever doctor he ·wanted t 
A. That is right. 
Q. And if he had any trouble to go to see him 1 
A. That is right. 

1vfr. Rosenberger: Thank you, Doctor. 

page 58~ RE-DIRECT EXA].UNATION. 

By ].fir. Whitehead: 
Q. Mr. Rosenberger asked you about the unconsciousness-

Yr. Rosenberger: I asked him if be wasn't conscious on 
October 19th at 12 :45. 

By ~fr. Whitehead: 
Q. He asked you to refer to your file about unconscious­

ness. Will you refer to the front page? 
A. He never was unconscious. I repeated that several 

times, not at any time. 
Q. Will you please refer to your chart and see what you 

said on the first page down at the bottom of it Y 
A. That is the history. 
Q. The medical history 1 
A. That is the history and that is what we get fron1 the 

patient and he did not know. 
Q. Will you read that? 
A. "He sustained severe head injury, apparently uncon­

scious, and is still irraticJnal". You see he didn't remember 
anything so I just took that. TJ nconsciousness~ as described 
by most neuro-surgeons, is when you are completely out for 
as much as ten minutes. We call that unconsciousness. but 

if a person stays in that state over that leng·th of 
page 59 ~ time, say for days or weeks, then we call tl1at a 

contusion of the brain because they havr some 
brain damage with s"relling which makes them unconscious but 
a patient is not. unconscious if he grunts and mumbles to l1in1-
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self, 
1

: even if he doesn't know what he is talking about, 
he is still conscious. That is the difference in our medical judg­
ment from the standpoint of treatn1ent. "\Ve consider a person 
when he is semi-conscious as not being· in as serious a condi­
tion as if he was con1pletely out. 

Q. In other words, your definition of unconsciousness 
means just completely out, can't say anything Y 

A. i, That is right. That is what we mean by unconscious­
ness. 

Q. 1 Then, as I understand it, you have got down there that 
l1e h~d severe head injury and apparently unconscious. 

I 

~h~. Rosenberger: I object to this. 
The Court: 'Vhat is the objection? 
1\b~. Rosenberger: He is leading the witness. 
Thb Court: That is your own witness. 
~fr. R.osenberger: In:- addition to that he has gone over 

the same thing and this is not re-direct. 

page 60 ~ By 1\fr. 1Vhitehead: 
Q. Doctor, ~Ir. Rosenberger asked you about the 

condition you found about his chest. Then I understood you 
to say when you were testifying on cross examination you 
also found something about one of his arms. What was that 
vou found~ 
.. A. He had a broken scapula. 

Q. But you said something about a weakness in his arm. 
A. Well, that could have been. That could have come, 

you see, when you strap an arm for six weeks or even two or 
tluee weeks, you naturally have paralyzed muscles. It would 
he difficult to ascertain whether that came from head injury 
or just from fixation of his arm in that length of time. 

1\fr. 'Vhitehead: All right, thank you. 

R.E-CROSS EXA1viiNATION. 

By 1\{r. Rosenberger: 
Q. I didn't understand. You actually talked to this patient 

at the hospital. Was he walking or sitting down? 
A. He came in walking. 
Q~. Can1e in walking? 

I -

I 
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A. Wait a minute. I saw this patient sitting in a wheel 
chair. 

page 61 ~ Q. And he talked to you. Did you know at that 
time he had been able to get up a forty to sixty foot 

bank with or without assistance and was up on the road 
flagging a truck? 

A. I don't have anything like that in n1y record. 

~{r. Rosenberger: All right, thank you, sir. 

The witness stands aside. 

DR. WALTER G. HARDY, 
recalled as a witness by the defendants, testifies as follows: 

DIRECT EXAMINATION. 

By ~{r. Whitehead: 
Q. Your name is Dr. W. G. Hardy and you testified this 

morning so I won't go into your qualifications again. Dr. 
Hardy, did you also see Duane Beasley and observe him from 
tin1e to time while he was there in the hospital? 

A. Yes, sir, I did. 
page 62 } Q. Was he mainly Dr. Jantz's patient? 

A. That is right. 
Q. And you were seeing him with Dr. Jantz? 
A. That is right. 
Q. Now, you have sat here and heard Dr. Jantz testify. 

Now, is there anything additional you found out the matter 
with him or anything that you didn't. think was the matter 
'vith him that Dr. Jantz has testified about? 

A. I don't have anything to add to it. 

Mr. Whitehead: All right, sir. 

CROSS EXAMINATION. 

By Mr. Daniel: 
Q. Dr. Hardy, do you have your bill with you? 
A. I have 1\fr. Leech's bill. 
Q. 1\Iay I have it? 
A. Yes, sir. 
Q. Your total bill v.ras $124.50? 
A. Yes, sir. 
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By ~r. Whitehead: 
Q. Let me ask you to get this through with, what was your 

bill for services to Duane Beasley? 
page 63 ~ A. I couldn't tell you that. I didn't bring it 

along. 

By Mr. Rosenberger: 
Q. Dr. Hardy, you were called in to see Mr. Beasley by Dr. 

Jant~Y 
A. 

1

That is right. 
Q. +A-nd he was really Dr. Jantz's patient, wasn't het 
A. That is right. 
Q . .;And you saw him then, of course, after Dr. Jantz had 

seen lllmY 
A. !Yes, sir, we saw him together. 

Mr., Rosenberger: That is all. 

The witness stands aside. 

Mr. Daniel: Before we call the next witness, counsel have 
agreed to stipulate that all of these exhibits marked ''De­
fendants' Exhibits 1-A through 1-E·' ', and all defendants' ex­
hibits marked "2, 3, 4, 5, 6, 7 and 8" are accurate and will 

..____ be admissible without objection. 
The Court: Let me have those to initial if they all are 

agreed on. 
Mr. Whitehead: All on those boards are agreed 

page 64 ~ to and all these others. 
Mr. Daniel: Defendants' Exhibit No. 27, an 

aerial :photograph, is not objected to by anybody and there is 
no objection to Plaintiff's Exhibits 2 and 3 which are the 
small photographs. 

CHARLES E. WILKES (State Trooper), 
having been first duly sworn, testifies as follows: 

DIRECT EXAMINATION. 

By Mr. Daniel: 
Q. P;lease state your name. 
A. Charles E. Wilkes. 
Q. Mr. Wilkes, I believe you are presently employed by 

the Virginia State Department as a State Trooper. 
1 



36 Supreme Court of Appeals of Virginia 

Charles E. Wilkes. 

A. Yes, sir. 
Q. How long have you been so employed~ 

A. Since July two years ago. 
page 65 ~ Q. What territory are you assigned 7 

A. Bedford County. 
Q. Were you serving· as a State Trooper on October 18, 

1960 in Bedford County~ 
A. Yes, sir. 
Q. As part of your duties were you called on to investigate 

a collision whic.h happened there in Bedford County in which 
Thomas Leech, Duane Beasley and several other boys were 
involved? 

A. Yes, sir. 
Q. Will you tell the Court and jury the time you got the 

report and what you did after you got the report? 
A. The accident happened the 18th, which was a Tuesday, 

approximately 11 :35 P.M. The time could vary, I imagine 
anywl1ere from fifteen to twenty minutes. This accident hap­
pened on Route 460 one mile west of Irving, approximately 
eight miles or nine miles west of Bedford. The type of road 
is a grade and curve. It happened close to what is called 
Double Bridge on an S-curve. It was open country, traffic 
lanes marked, safety signs put out. The weather was clear­
black top road-open country. A 1960 Chevrolet Sedan, hard 

top, was involved. 
page 66 } I was notified about 12:21 and I arrived at the 

scene at 12 :45. 
Q. 'Vhat did you find when you got there~ 
A. ''\Then I arrived at the scene with Mr. Rush I found 

Burley and Beasley on the side of the road. I put Beasley in 
the front seat of my police car and put Burley in the back 
seat. Trooper Rush and Deputy Sheriff vY ells went down to 
where the car was. 

Q. Where was the car? 
A. The car 'vas located approximately sixty feet down into 

a grade, approximately this much angle, and about fifty 
foot grade down. The car was in honeysuckle and all facing 
back toward Route 460, facing up toward 460. 

Q. That would be facing back roughly north or northwestY 
A. Northwest. 
Q. At that time I don't suppose you were able to take mea­

surements' 
A. Measurements were taken the next morning. 
Q. I believe you put Beasley in the front seat and ad-
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ministered First Aid to Beasley while 'vaiting· for the am-
bulance to arrive. Did you help assist them into the ambu-

1 lance and see that they got a way to the hospital Y 
page 67 ~ A. I did. 

Q. Did you see Leech that night? 
.A. Yes, I helped to bring Leech back up the bank. 
Q. Was he conscious or unconscious? 
0. He was unconscious. 
Q. And I believe the other boy was dead. Is that right? 
A. He was. 
Q. Mr. vVilkes, was Beasley unconscious at that time? 
A. He was conscious. 
Q. f.Iave you prepared at my request a diagram you drew 

yourself of the terrain, the road and how the thing happened? 
A. I have. 
Q. ~et me ask you this : Is this the diagran1 marked 

"Plaintiff's Exhibit No.1''¥ 
A. Yes, sir. 
Q. Did you prepare that? 
A. Yes. sir. 
Q. One thing· I want to ask you here: The sign here 

would indicate fortv-five. What does that mean? 
A. Approximate ~afe speed recommended by the state. 
Q. Is there a sign up there warning what the safe speed 

is? 
page 68 ~ A. It is. 

Q. vVhat does that sign say? 
A. I believe it says '' Maxin1um Safe Speed 
Q. What? 
A. 45. 
Q. Is it 45 or 50? 
A. l could be wrong. It could be 50. 
Q. You would be willing to go by what the photog·raphs 

show, wouldn't you f 
A. Yes, I would. 

~Ir.l Daniel: Do you want it changed? 
1\{r. 1 Frost: Y cs, we want it right. 
Mr. Daniel: 'Vill you chang·e the diagran1 to show 50? 

Note : The witness does as requested. 
I 

By Mr. Dainel: 
Q. Come down here 1\fr. 'Vilkes and look at tl1e photo-

1 

I 
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graphs which show "Maximum Safe Speed 50". Otherwise 
is that diagram accurate? 

A. To the best of my ability, yes. 

Mr. Daniel: I would like to introduce the Trooper's dia­
gram as Plaintiff's Exhibit No.1. 

page 69 } The Court : All right. 

By Mr. Daniel: 
Q. Do you recognize these pictures as being pictures of the 

place where the wreck occurred and close to it Y 
A. Yes. sir. 
Q. Exhibit No. 2, do you recognize where the car is as 

being State Route 726 Y 
A. Yes, sir. 
Q. Now, this diagram which you have drawn as Plaintiff's 

Exhibit No. 1, I believe this road begins at the bottom of 
Plaintiff's Exhibit No. 1 is Route 460, the eastbound lane, 
is it not, near the point of collision? 

A. Yes, sir. 
Q. Now, what were you able to find in your investigation 

there about the path that the car traveled? Will you tell the 
jury about that, please Y Is this where it says ''Maximum Safe 
Speed''! 

A. Yes, sir. This is Double Bridge on 460, approximately 
five hundred feet from the bridge to the first sign, and from 
the sign until this sign right here is approximately four 
hundred and fi-fty feet. 

Q. This little sign is similar to this horizontal 
page 70 ~ sign here? 

A. Yes, sir. 
Q. They are on the left-hand side of the road f 
A. Yes, sir. 
Q. You say that is four hundred and fifty feet to that 

sign? 
A. Yes, sir. 
Q. Are those signs built so they will reflect lights at night Y 
A. Yes, sir. 
Q. Then yon are beginning to go into the :first curve to the 

right, are you not? 
A. The :first curve to the right. 
Q. Go ahead and follow the diagram. 
A. The worst part of the curve is perfectly flat and there 
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are no brake marks to indicate that it slid into the curve 
wha~ever the first time the car lost control. 

Q.: Let me ask you this : Is this sign indicating another 
curve, is this a sign indicating this curve right here t Do 
you think, Mr. Wilkes, that this is this sign right here that 
points to an arrow in Plaintiff's Exhibit No. 2 Y 

A. Right in the curve. No, sir, it is another 
page 71 ~ sign back this way. 

Q. So it would be a sign indicating this curve in 
addition to this arrow' 

A.l Yes, sir. 
Q.J I believe you said you found no pressure marks into 

the curve? 
A.l No brake marks, that is true. 
Q.l Go ahead, Mr. Wilkes. 
A.

1 

These signs are marked here, also arrow signs indicat­
ing this curve here and, of course, this sign here indicating 
the next curve. The first time we determined where the car 
lost complete control is about four to five or six feet this 
side of Route 726, which is the Stewartsville road. It left 
the road and went over ·the shoulder across this road. 

Q. Is that a sliding mark or a tire mark? I mean was it a 
brake mark or a scour mark? 

A. These were loose rocks and it is probably where the 
tires slid into it rathet: than being actual brake marks. 

Q. You could follow those marks to where the car went off 
the road 7 

A .. Yes, sir. 
Q. vVere those marks off of the hard surface of 

page 72 ~ 460, the traveled portion of 4607 
! A. These marks, yes, sir. 

Q.l They were about how far in 726? 
A.l I have a photograph showing that. 
Q. 

1 

1\Tbere were the marks that you saw, the scour marks Y 
This is 726 right here. 

A. It is on Defendants' Exhibit No.8. If you can imagine 
three feet eight inches from this shoulder right here from 
460, the car slid in these loose rocks almost to the edge of the 
hard surface of 460. 

Q. You say that the right wheel of the car was three feet 
eight inches over 7 

A.; The left wheel was three feet eight inches. 
Q.i The left wheel. The car was completely off of 460? 
A.1 It was. 

I 
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Q. I-Iow many skid marks were you able to find there? 
A. No skid marks, just these marks where he went across 

726. 
Q. Can you look at this exhibit rig·ht here and tell me about 

how long a distance those marks went? You can use your 
notes if you want to. 

1\{r. Rosenberger: Will you designate the pic­
page 73 ~ ture he referred to 7 

1\{r. Daniel: It was Plaintiff's Exhibit No.8. 
The Witness: I don't have that n1easurement. 

By 1\{r. Daniel: 
Q. Just show us. 
A. 'Vhere it left 460 it hit the dirt and then across 726. 
Q. Tell us what measurements you put on there. 
A. The measurements I have where he left 460 and first 

hit the dirt on the shoulder before getting to 726, across 726 
and struck a sign, knocked a sign down, and then apparently 
all marks had left the road, left the dirt. There is a place 
ten to fifteen feet where only two wheels "rere on the shoulder. 

Q. vVere they deep wheel marks? 
A. They 'vere deep impressions. 
Q. ''r ere they deeper than the others when you could fol­

low all four wheels? 
A. They were deep impressions. 
Q. Were these two wheel tracks made by one side of the 

car only? 
A. One side of the car only. 

Q. Could you say which side it was at that time? 
page 74 ~ A. On the ground it was the left side. 

Q. Would that be left or right V 
A. It w·ould be on the driver's side. 
Q. On the driver ?s side. 
A. He was over here on the sl1oulder across 726. The car 

was right here, the left rear wheel and front wheel were 
three feet eight inches from 460 and all of a sudden there 
appeared to be two marks and over on the right side there 
isn't anything. From that point where the two wheels ap­
peared to be on the ground from where he left the road where 
the two 'vheels showed and not on the rig·ht side was two hun­
dred and fifty feet. Then from that point the car apparently 
either went head over or just bounced, just completely bounced 
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and ~ade a path completely through the field covered with 
honeysuckle. 

Q.! That is a big drop-off down there, isn't it f 
A.! It is a good drop. The car apparently rolled over and 

twisted around and the reason I say that it probably flipped 
over it struck a tree, one section of the car struck a tree ap­
proximately fourteen feet up in the air and then came to rest 
on its wheels facing back toward Roanoke in a northwest 

direction, a total distance from where it first left 
pag~ 75} the road to where it stopped is three hundred and 

sixty feet, and again the car was sixty feet from 
Rou~e 460 down to where it stopped. 

Q.l Sixty feet away from 460 over to the right Y 
A.l Yes. 
Q.[ ~Ir. Wilkes, the car was headed back toward the other 

way1 
A.' Yes, sir. 
Q. And the curve a.t the time was a curve to the left¥ 
A. It was. 
Q. So he would have been going roughly this way, is that 

right1 
A. Yes. 
Q. I want to ask you once again to make sure there is no 

confusion about this, the wheel tracks where you only saw 
two, Mr. Frost asked me to ask you if they were made by the 
left side of the car or the right side of the car? 

A. The left side. 
Q. Ho'v can you tell that? 
A. Well, I could follow the tracks from where it went across 

the intersection of 726, follow the impression through the dirt 
and then there is the drop-off. 

page: 76 } Q. How can you account for the right wheels not 
being on the ground? 

~fr. Frost: I object to that question. That is a conclusion. 
1\fr. Daniel: You wanted to know whether it was left or 

rig·ht. 
The Court : Address your ren1arks to the Court. 
~fr. Daniel: He asked me to ask the question which wheels 

made it and he said the left and I wanted to kno'v how he 
conelucled it was the left wheels. 

The Court: W11en 1\Ir. Frost examines him he can ask 
the question. You have gone beyond J\fr. Frost's question 

i 

.,........-...._ 
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when you ask him how he arrived at his conclusion. I will 
sustain the objection. 

By Mr. Daniel: 
- Q. Mr. Wilkes, had this car gone two hundred and fifty­

feet off of the road before it made just the two wheel marks 7 
A. At that point that is where it made the first flip. In other_ 

words, after the impression of the two wheels there was an­
other ten or fifteen feet of nothing, in other words, where the 

car hadn't dragged, had either jumped or flipped_ 
page 77 ~ over completely. 

Q. What I mean is, up to that point you could 
follow four wheels for awhile Y 

A. Yes. 
Q. How far could you follow the four wheels before you hit 

the spot where the two wheels began? Could you approximate 
that? 

A. Four wheels followed all the way across the intersection. 

The Court: I don't think the members of the jury are able 
to see what you are indicating. 

By Mr. Daniel: 
Q. The four wheels could be followed to the point where 

he left the road 7 
A. Left the road, went across 726 to where he knocked the 

sign down and at that point is where the four wheels stopped. 
Q. About how far was that from the point it left the road 

to where the four wheels stopped Y 
A. It was at least two hundred feet. 

Mr. Daniel: That is all I want to ask him. 
The Court: It is getting near lunch time. We 

page 78 ~ will adjourn for an hour and come back at 2 :00 
o'clock. Members of the jury, do not discuss this 

case 'vith anyone nor allow anyone outside to discuss it with 
you and, of course, do not discuss it amongst yourselves 
until you return. 

Sergeant, we will recess until 2 :00 o'clock. 

(R.ecess). 

September 26, 1961 
Afternoon Session. 
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CROSS EXAMINATION. 

By Mr. Whitehead: 

43 

Q. Mr. Wilkes, let me ask you this : As I understand it, 
you got the call so you say something after 12 :00 o'clock. 

A. Yes. sir. 
Q. But, according to your information, you figured the acci­

dent happened about 11 :35 P.M. 7 
.A..,, As close as we could figure it. 
Q. i .And that would have been on Tuesday night, October 

18th¥ 
A. Yes, sir. 

pagei 79 ~ Q. Do you recall where you were when you g·ot 
! the call? 

A., Yes, sir. 
Q. Where were you t 
A. At the stop light in Bedford, the one in front of Cole­

man's Restaurant. We were headed west. 
Q. Now, approximately what is the distance from the 

Town of Bedford to the point of accident? 
A. Eight to ten miles. 
Q. And it is about eight miles from Phillips 66 Truck Stop 

to the accident, is it not 7 
A. Approximately, yes, sir. 
Q. Now, much reference has been made here to Goose Creek. 

Do you know approximately what is the distance from Goose 
Creek proceeding east to the point of accident Y 

A. No, sir, I didn't measure that. 
Q. :Do you know approximately the distance, a half a mile 

or what is it? 
A. !Approximately half a mile. 
Q. INow, when you cross Goose Creek right there at that 

pointl is the road fairly straight both east and west 7 
A.. Yes, sir. 

Q. Then, as you testified this morning, after 
page 80 ~ you leave Goose Creek proceeding on east then you 

1 gradually come into a curve? 
A. Yes, sir. 
Q. Now, would you please look at your notes and I want 

to be sure that I g·et this correct, from the point that you first 
noticed any wheels of the automobile leaving the hard sur­
face of the road what distance was it from there to the point 
where you found the automobile at rest down over the hankY 

A.IThree hundred sixty feet. 
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Q. Now, did you measure that or did you step it off? 
A. It was measured with a tape. 
Q. Now, did any officer or anyone else go to the scene with 

you when you reported for this accident f 
A. Trooper Rush. 
Q. I:le was with you~ 
A. He was with me. 
Q. Then I belieYe a gentleman by the name of ].fr. Gregory 

took pictures of this accident. He is the one that took the pic­
tures showing things as they were there the next n1orning 
after the accident 1 

A. Yes, sir. 
page 81 ~ Q. Then would you please tell us what was the 

distance when the marks first left the hard sur­
face of the roadway, what that distance is from that point to 
w1tere it went over the lJank' 

A. The car left the road approximately, at most, I would 
say, five feet the Roanoke side of 726 and slid right on across. 

Q. "\Vhat distance was that before you go over the bank, 
could you tell us? 

A. Two hundred and fiftv feet to where the car made the 
first turn over beginning d~wn the grade. 

Q. Then 'vould it be from that point down to where it came 
to rest, would that be one l1unclred and ten feet? 

A. Yes, sir. 
Q. Now, where this car came to rest, as you haYe explained 

it, clown over in this raYine did you measure or could you 
tell us approxin1ately how steep that bank is from that ra'V'ine 
-in other words, if you are standing down on the ground and 
looking· up to the top of the road could you tell us approxi­
mately l1ow far it is? 

A. Fifty to sixty feet. The car was sixty-two feet from 
the road and it w·as just a short ways away from 

page 82 ~ the bottom of the ravine. 
Q. Then, as I understand it, from ·where tlw lop 

of the road g·oes down to the botton1 that is around fiftv feet f 
A. On either side. · 
Q. Because from the car going back to the bank and up to 

the road is sixty-two feet? 
A. Yes, sir. 
Q. Yon haYe seen. I believe, all of these pictures which 

have been introduced in evidence and would you mincl con1in~ 
down here just a minute? I take Defendants' Exhibit No. 9 
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and No. 10. Now, these pictures were taken the next morning 
when you were making your investigation, were they not Y 

A. Yes, sir. 
Q. Now, as shown in both 9 and 10, there is a broken off 

piece sticking up there. What is that Y 
A. That is part of the sign we have right here. 
Q. Like that sign right there "l 
A. Yes, sir. 
Q. No,v then, do you recall when you got there seeing that 

sigD. f 
.A. I don't remember it. 
Q. But that is the type of sign that that represents Y 

i J.l. 1res, sir. 
pa~e 83 ~ Q. Then after proceeding east and going on by 

1 where this sig'D is could you tell us and could you 
make a mark there if you could approximate where the ·wheels 
of the car left the bank there Y 

A. This will be only an a pproxima.tion where it was. 
Q. 1r ou are marking Defendants' Exhibit No. 9 . 
.l\. That is right. It was at this point approximately right 

here. 
Q. Right there is where it disappeared? 
A. Yes, sir. 
Q. Would you make an x mark right at that pointY I under­

stand it is an approximation and not exact. 

Note: The witness does as requested. 

~fr. Frost: Let him mark it with a red pencil. 
I 

By 11\tir. vVhitehead: 
Q. So then fron1 that point down to where the car was 

found would be one hundred ten feet Y 
A. Yes, sir. 
Q. Now, let me ask you this : Where that wrecker is stand­

ing there is that where the car 'vas then pulled back 
page 84 ~ up the bank? 

A. It is. 
Q. And that is in Defendants' Exhibit No. 10? 
A. Yes, sir. 
Q. While we are down here let me ask you about these pic­

t.ures. Described in common parlance, this type of curve be­
ing! approached, what do you call that type of curve? 

4· It is an S-type curve. 
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Q. Then, as you have shown on your diagram here, when 
this car left the road and then went over into this 726 ac­
tually the road for the driver would be bearing to the left, 
would it not? 

A. Yes, sir. 
Q. You have seen the pictures here showing the condition 

of the automobile after the accident. Was that the true con­
dition of the automobile after the accident T 

A. It was. 
Q. As shown by the pictures, on this type of road there 

are two lanes for each direction. Is that correQt? 
A. Yes, sir. 
Q. And I believe that the west lane at the actual point of 

this accident is a good distance from the east lane, 
page 85 ~ is it not f 

A. Yes, sir. 
Q. If you are in the east lane and then say looking up the 

hill toward the west lane is the west lane out of sight or can 
you see it at that pointY 

A. It is out of sight at that point. 
Q. One thing I overlooked asking you. Can you tell us if 

you took that measurement what would be the length of the 
measurement where it got to a point where it did not show 
that the wheels were making a track except as you say from 
the left side' What was that point until you went over the 
bank, do you recall? 

A. That is where we concluded was the first flip of the car, 
the right track completely left the ground and, as I n1en­
tioned, a space in between and again a. long space where it 
finally came to a stop. As I recall, I believe on n1y chart there 
I listed approximately two hundred fifty feet. 

The Court: Refer to your chart when testifying· so there 
will be no question. 

The Witness: Two hundred and fifty feet. 
Mr. Rosenberger: I don't believe the Trooper understood 

the question. 

page 86 ~ By Mr. Whitehead: 
Q. Let me rephrase the question. Let n1e see if 

I can make mvself clear. I don't mean the distance first leav­
ing the hard ~urface. What I am talking about is when it got 
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to the point that the tires only made one track which you 
said showed the tracks were made on the left side what was 
the length of that? 

A. The impression it made in the gToundY 
Q. From the time you just saw one track made until it 

went over the bank what was the distance of that 7 
A. Ten or fifteen feet. 
Q. Now, was that afterwards or before the skip mark, I 

believe you said you noticed f What do you mean by the skip 
mark? 

.AJ Well, that ·was after the impression I referred to. ~Then 
it rn,ade the impression I referred to with only two wheels 
on the ground then there was a blank spot that was referred 
to a$ the skip spot and then there is the path where the car 
finally came to a stop. 

Q.j I will ask you this : What was the condition of the 
·weather! Was it a warm night, a cold night or what was it? 

' A. All I remember is that it was clear. 
page 87 ~ Q. What was the road surface? Was that dry? 

A. Yes, sir, dry. 
Q. Now then, if you proceed on east of where the accident 

happened then you gradually start going upgrade? 
A .. Slightly upgrade, yes, sir. 
Q. After you got to the accident then I believe you said 

you put Mr. Burley and Mr. Beasley in your vehicle and then 
did you walk down to the wrecked vehicle then Y 

A. No, sir. I administered first aid until the ambulance 
driv~r took Mr. Beasley. I didn't g·o down the bank then. 

Q.i Had they moved Carroll Johnson before you 'vent down? 
A.! No, sir. 
Q. 1 He was still there when you w·ent down? 
A. He was still there. 
O.i And also was Mr. Leech still there then? 
A. He was. First aid was given to lYir. Leech down at the 

scene. 

lvfr. Whitehead: All right, that is all. 

The witness stands aside. 

page 88 ~ A. W. RUSH (State Trooper), 
1 having been first duly sworn, testifies as follows: 

I 
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DIRECT EXAMINATION. 

By :rvrr. Daniel: 
Q. ~fr. Rush, you are employed by the Virginia State Police 

Department, are you not¥ 
A. Yes, sir. 
Q. "\Vere you en1ployed and working as a State Trooper on 

the 18th of October, the date of this wreck~ 
A. That is right. 
Q. Did you help ~Ir. "\Vilkes in his investigation? 
A. I was with him that night. 
Q. What did you do there at the scene of the wreck~ Do 

you know about what tin1e you all got there or about what 
time the accident happened f 

A. It was sometime around midnight. 
Q. And were you with him in the same car or did you all 

go in separate cars? 
A. "\Ve were together in the same car. 
Q. "\Vhat did you find when you all got there? 

A. When we arrived there the accident was in 
page 89 ~ the east bound lane of 460 near the intersection 

of the Stewartsville road which I believe is 726 
and tl1e car was do,:vn in the bottom there on the right-hand 
side of the road. The car had been demolished and at that 
time there 'vas a truck driver at the scene who told me two 
people were clown there near the car. Wilkes and I were 
together and I believe there were two other boys there stand­
ing on the edge of the road. I asked the truck driver if any­
body was down there. 

Q·. Without telling what somebody else told you yon found 
the truck driver and some other people there~ 

A. That is right. 
Q. Were any of the people who were in the wreck up on 

the highway? 
A. I believe the two boys. 
Q. Now, do you know who they were? 
A. No. 
Q. I believe you went with some other people clown into 

this ravine or hollow, whatever it was, to do what you could 
for the boys that were left down there. 

A. That is right. 
Q. When you got down there how many people did you 

find? 
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.A. I found one boy, the Leech boy. 
page' 90 ~ Q. Where was he? 

.A. He was below the automobile there I guess 
around twenty-five to forty feet from the Chevrolet car and 
he was lying on his back and he was bleeding from head in­
juries. 

Q. Was he unconscious at that time? 
A. ·Yes, he was. 
Q. You said he was down about twenty-five feet from the 

car. 1Was that to the front, rear ·Or what part of the vehicle? 
Defendants' Exhibit No. 14 shows the Chevrolet automobile 
down over the bank, could you say approximately the posi­
tion you found Leech? 

A. : This is looking down the bank? 
Q. 1,Yes, sir . 
.A. He was found to the rear of the car. 
Q. 1Vhere was the body of Carroll Johnson, the boy that 

was killed? 

Mr. Frost: Get the directions, east or west. He said to 
the rear of the car. 

By Mr. Daniel: 
Q. Do you know which direction the rear of the car was 

pointing? In other words, after it went over the bank was it 
still heading the direction it originally was going, east? 

A. The car was headed back generally west. 
page 91 ~ Q. So the position of Leech would have been 

roughly east or southeast of the car twenty-five 
feet away from the car 1 

A. 1 That is right. 
Q. Then, did you find Carroll Johnson's body Y 
A. Yes, sir, we found that. That would have been west 

of the vehicle there and it was in the brush there and honey­
suckle and so forth. 

Q. Did he appear to be dead at the time' 
A. He appeared to be dead. I examined him. 
Q. So the body of one boy was there and Tommy Leech 

"~as there and hvo were on the highway? 
A. Tl1at is right. 
Q. 'Vere you present when Trooper Wilkes put Beasley 

and Burley in his car? 
A.jNo. 
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Q. Did you hear any interrogation or questioning that 
Trooper Wilkes made to those two men! 

A. No, sir. 
Q. Did you hear any questions he asked about the accident? 

A. No, sir. 
page 92 ~ Q. I believe the place this thing happened was 

right near the intersection of the Stewartsville 
road, State Route 726. Is that co1-rect? 

A. Yes, sir. 
Q. Did you assist Trooper Wilkes in the measurements he 

made? 
A. No, I did not. 
Q. How far was Johnson from the car, do you know? 
A. I would estimate around thirty to forty feet. It w·as 

not measured by me. 

Mr. Daniel: That is all, you may exa1nine. 

By The Court: 
Q. Johnson was twenty-five to forty feet in one direction 

and the other boy was twenty-five to forty feet in the other 
direction. Is that right 1 

A. That is right. 

Mr. Whltehead: I have no questions. 

The witness stands aside. 

page 93 ~ THOMAS D. LEECH, 
having been first duly sworn, testifies as follows: 

DIRECT EXAMINATION. 

By Mr. Daniel: 
Q. You are Thomas D. Leech? 
A. Yes, sir. 
Q. How old are you f 
A. Twenty. 
Q. Tommy, prior to October 18, 1960 were you en1ployed? 
A. Yes, sir. 
Q. Where were you employed? 
A. Barker-Jennings Corporation. 
Q. Now, had you finished high scl1ool at that tin1e? 
A. Yes, sir. 
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Q. , And how long had you been employed at Barker-J en-
nings? 

A. I started there in June. 
Q. Are you back working there now Y 
A. Yes. 
Q. You are now married too, a.ren 't you? 
A. Yes, sir. 

Q. Now, on October 18th how long had you 
page: 94 ~ known Thomas Burley, Duane Beasley and Carroll 

1

1 

Johnson~ 
A. ::Just the time I had worked at Ba.rker-J ennings. 
Q. And that would have been approximately how long 

would you say? 
A. From June until October. 
Q. 

1

Did you all on that day make any plans to go anywhere 
the ~ight of October 18th? 

A. ]V\Te talked about going to Roanoke. 
Q. Do you know how the conversation got started? 
A. No, I don't remember how it got started. 
Q. Did all of you talk together or not? 
A. Yes, sir. 
Q. Where did you talk, at work? 
A. Yes, sir. 
Q. Then on October 18th did you get together in the car 

with the parties I have named, Beasley, Johnson and Burley? 
A. Yes, sir. 
Q. Where did you get together with them? 
A. They picked me up at The Florence. 
Q. Were the three of them in the car when they came to 

The Florence Y 
· A. Yes, sir. 

page !95 ~ Q. How did you happen to be at The Florence f 
A. That is where they were going to pick me up 

at. 
Q. Did you work at The Florence T 
A. I did part of the time helping her out some. 
Q. Do you know about what time they picked you up? 
A. I think it was around 7 :30, might have been after 7 :30. 
Q. In the evening? 
A. Yes~ sir. 
Q. And were you in the place when they came there? 
A. jY es, sir. 
Q. ~o came in, do you know? 
A. I don't remember who came in, I an1 not sure. 
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Q. Do you remember whose car you all were going in~ 
A. It was Carroll's car. 
Q. Carroll Johnson's cart 
A. Yes, sir. 
Q. \Vhat kind of car did he have? 
A. A 1960 Chevrolet. 
Q. Do you remember anybody came in The Florence to 

get you~ 
A. I think one or two wanted to go to the rest room. 

Q. Do you know that all three of the boys I 
page 96 ~ named were present a.t that time? 

A. I think so. 
Q. You remember leaving The Florence all right, don't 

you? 
A. Yes, I remember leaving. 
Q. Who was driving the car? 
A. Duane Beasley. 
Q. Where did you go from there? 
.A. We went to Reynolds' place. 
Q. \Vhere is that? 
A. That is a little outside of Forest. 
Q. Is that on the right-hand side outside of Forest? 
A. Yes, sir. 
Q. Is that a white building? 
A. A kind of white building with gas tanks in front. 
Q. Has a big driveway there f 
X. Yes, sir. 
Q. Is that before you get to the Perrowville road? 
A. Yes, sir. 
Q. That was between Forest and the Perrowville road? 

A. Yes, sir. 
page 97 ~ Q. What did you all do there? 

A. Went in and Carroll bought a six-pack of 
beer. 

Q. Carroll bought a six-pack of beer? 
A. Yes, sir. 
Q. Did you buy anything? 
A. I think I bought some cakes. I am not sure what I 

bought. 
Q. You remember anybody else buying anything' 
A. I think Duane bought a Pepsi-Cola or something like 

that. 
Q. Did you all take the beer with you? 
A. Yes, sir. 
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Q. Who drank the beer 7 
A. Carroll and Thomas and myself. 
Q. Tommy Burley? 
A. Yes, sir. 
Q. You remember how much beer you drank? 
A. I drank one or two beers or more. 
Q. Did Beasley drink any of the beer? 
A. No, sir. 
Q. He wasn't drinking at all that night? 
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· A. No, sir, he 'vasn't drinking. 
page 98 ~ Q. Was Carroll Johnson drinking most of the 

1 

beer? 
A. if don't know whether he drank the most but he was 

drinking. 
Q. Was Duane Beasley doing all the driving for Carroll 

Johnson that night? 
A. :Yes, sir. 
Q. Had anything been said about who ·was going to drive? 
.A. Not that I heard. 
Q. When they picked you up Duane Beasley was d1·iving 

and the arrangements had been made before they picked you 
up. 

A. Yes, sir. 
Q. From there can you tell where you went after they 

bought the. beer and potato chips and things? 
A. Went to Bedford and got to the other side of Bedford 

and ran around the Auto-Dine. 
Q. \tVbat is the Auto-Dine, an eating place Y 
.A. Yes, sir, a drive-in place. 
Q. You didn't stop? 
A. No, sir, I don't believe. 've stopped. 
Q. Do you know from there where you went? 
.A. We went on and then stopped at Whitey's Truck Stop 

on the way to Roanoke. 
page 99 ~ Q. Do you lrno'v about how far Whitey's Truck 

Stop is from Bedford 7 
A. No, I don't. 
Q. Do you know which side of the road it is on as you go 

to Roanoke? 
.A. On the left side. 
Q. Is that on the dual divided highway there? 
A. It is a three-lane hig·hway there. 
Q. As you ~o on toward Roanoke from Bedford ~Ton have 

some [divided highway and some that is three lanes? 
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A. Yes, sir. 
Q. At Whitey's Truck Stop you stopped and is that the 

Phillips 66 station we have mentioned here? 
A. Yes, sir. 
Q. This was on the way up. Do you remember approxi-

mately what time you went in there? 
A. No, sir, I don't. 
Q. Did you stop at Whitey's Truck Stop? 
A. Yes, sir, I am pretty sure we stopped. 
Q. Do you know for how long or for what purpose 1 
A. No, I don't know how long we stopped or why we 

stopped. 
Q. Was Duane Beasley still driving then Y 

page 100 ~ A. Yes, sir. 
Q. Did you leave there and go to RoanokeY 

A. Yes, sir. 
Q. Did Duane drive the car then 7 
A. Yes, sir. 
Q. Who was telling him where to goY 
A. We just were all together riding around, wasn't any 

particular place to go. 
Q. Did Carroll Johnson tell him any place go to? 
A. If he did I don't remember it. 
Q. You don't remember that part? 
A. No, sir. 
Q. You do remember going to Roanoke. 
A. I remember that and I remember some of the things 

such as stopping at Whitey's. 
Q. Do you remember going into Roanoke City itself Y 
A. No, sir. 
Q. Do you remember leaving Roanoke Y 
A. I remember leaving a place where we stopped and was 

talking to some boys. 
Q. Was that in Roanoke? 

page 101 ~ A. Yes, sir. 
Q. What type of place was that! 

A. It was just a drive-in restaurant. 
Q. In the city you think Y 
A. Yes, sir. 
Q. Do you know when you left Roanoke? 
A. No, sir, I don't know what time we left. 
Q. Do you know why you were going to Roanoke? 
A. ,Just going up to have a good time. 
Q. Were you married at that time? 
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A .. No, sir. 
Q. lw ere you engaged Y 
.l\.. No, not engaged. 
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Q. ·You say you don't know of any purpose why you went 
to Roanoke? 

A. No, sir. 
Q. ·Do you know when you left Roanoke or about what time 7 
A. No, sir, I don't remember what tin1e it was. 
Q. Go ahead and tell the jury what you did on the way back. 
A. ·I remember stopping at Whitey's Truck Stop. 

i Q. That would have been the second time you 
page! 102 ~ stopped at 'Vhitey's Truck Stop. 

A. Yes, sir. 
Q. I

1Who drove into Whitey's Truck Stop Y 
A .. Duane. 
Q. 1 What did you all doT 
A. ·I think some of us went to the rest room. That is all I 

remember doing at Whitey's Truck Stop. 
Q. You do remember going there to Whitey's Truck Stop Y 
A. Yes, sir. 
Q. Do you remember if you bought anything? 
A .. I don't remember buying anything. 
Q .. Do you know at the time you went in there Duane 

Beasley was driving? 
A. Yes, sir. 
Q. Had you asked to be permitted to drive the car at any 

time? 
A. I don't remember asking to drive the car. 
Q. Had you ever had any trouble with your memory before 

this wreck? 
A. INo, sir. 
Q. Apparently you were in the car when it wrecked, were 

you not? 
page 103 ~ A. Yes, sir. 

Q. Do you know of anybody driving the car 
except Duane Beasley that night Y · 

A. No, sir, don't remember anybody driving it but him. 
Q. Do you remember leaving Whitey's Truck StopY 
A. No, sir. 
Q. What was the next thing you knew after going to 

Whitev's Truck Stop on October 18th that night¥ 
A. Yon mean what was the next thing I remember after 

leaving- Whitey's Truck Stop? 
Q. jYes, sir. 
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A. I remember being in the hospital. 
Q. Do you kno'v what hospital? 
A. Bedford Memorial. 
Q. Do you happen to know the date you next remembered 

something, what day it was? 
A. No, sir, I don't. 
Q. Do you remember who was in the room when you came 

to in the hospital¥ 
A. I don't know what his name was but his father had 

something to do 'vith the 4-H Club. 
Q. 'Vas Duane Beasley in the room 'vith you 

page 104 ~ when you came to 1 
A. No, sir. 

Q. He had already left before you came toY 
A. Yes, sir. 

The Court: You mean they were occupying· the same 
room? 

1\fr. Daniel: That is what I understand. 

Q. Can you tell us about bow long· you were in the hos-
pital? 

A. I don't know when I got out. 
Q. llave you, at our request, 1nade a list of your expenses? 
A. Yes, sir, I have them in my pocket. 
Q. Will you read them off and check them to see if they 

are accurate? 
A. The hospital bill was $423.00. Dr. Hardy was $124.50. 

Westover Pharn1acy was $38.54. Dr. Weaver in Roanoke was 
$35.00. X-rays taken in Roanoke was $25.00. Dr. Novak was 
$50.00. 

Q. He is in Lynchburg·? 
A. Yes, sir. Lynchburg· General Hospital $30.00. Ainbu­

lance $5.00. 
page 105 ~ Q. I believe Dr. Hardy testified you were dis­

charged from the hospital on the 13th of Novem­
ber. After that how long was it from the time you got out of 
the 11ospital until you returned to work? 

A. ~I arch 15th. 
Q. And you did go back to work on ~fa.rch 15th? 
A. Yes, sir. 
Q. You lost the wages you would have earned fro1n October 

18th to March 15th~ 
A. Yes, sir. 
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Q. Now, after you were discharged from the hospital did 
you have to make any visits to Dr. Hardy? 

A. Yes, sir. 'Vhen I started off it was every week. 
Q. Did you also have to go to Roanoke to see Dr. Weaver? 
A .. Yes, sir, went up there twice-I believe it was three 

trips. 
Q. Do you know a bout how much each trip cost you? 
A.1 Around $30.00. 
Q. For the three trips, you mean? 
A., Yes, sir. 
Q. i Do you know about how many trips you made to Bed­

ford? 
I 

! A. About twelve trips. 
page: 106 ~ Q. Do you know what they cost you? 

I 

A. $30.00. 
Q. Is that the total? 
A. ,Yes, sir. 
Q. !How· about loss of time from workf How much would 

you ha.ve been earning while you were out? 
A. "\Veil, I was earning $1.10 an hour. 
Q. You know ho'v much that comes to a week? 
A. $1,054.00. 
Q. You 1nean that is for the whole time. How much were 

you earning a week? 
A. I don't remember exactly how much it was a week. 
Q. But. you have figured for the time you were out the 

exact amount you lost while you were out of work Y 
A. Yes, sir. 
Q. You are now back at work and have been working since 

}farch 15th? 
A. Yes, sir. 
Q. Do you lmve any symptoms or complaints from your 

injuries reeeived ~ 
A. "\Yell, I an1 nervous. "\Vhen I g·et nervous I get a head­

ac11e. 
pagr 107 ~ Q. Docs this occur frequently or infrequently? 

A. Whenever I get nervous my head starts 
lnn·ting. 

Q. Did you have that trouble before the accident? 
A .. No, sir, I never had. 
Q. Anything else bother you! 
A. J\fy memory is not as good. 
Q. How l1as your memory gotten? 
A. ren, they tell D1e to go down to tl1e tl1ird floor or some 

--· 
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floor at Barker-Jennings to get something and by the time I 
get down there I have forgotten exactly the thing to get and 
I have to call back up and ask them something about it. 

Q. What do you have to do at Barker-Jennings? 
A. Order clerk. 
Q. And what do you do? 
A. Well, you have orders that come in by the salesmen and 

you have to work them up and ship them out. 
Q. Do you have any trouble with you ability to sleep? 
A. I have a right hard time getting to sleep. 
Q. Did you have any of that trouble before the wreck¥ 
A. No, sir. 
Q. Had you ever been in this Chevrolet before this trip 1 

A. I had been in it before. 
page 108 ~ Q. Had you ever driven it? 

A. Yes, sir. 
Q. What kind of condition was the car in 1 
A. It was in good condition to my knowledge-now, I didn't 

know much about the car. 
Q. Was it a normally constructed car or had it been modi­

fied? 
A. It hadn't been modified. It was like it was made at the 

factory. 
Q. Without any changes? 
A. Without any changes. 
Q. Do you know anything about the type rear end it had 

in itt 
A. No, I don't know what kind of rear end it had in it. 
Q. Do you know what kind of engine it had? 
A. I think it had the biggest engine you could get in that 

model. 
Q. Do you know if it was a car made for using in drag 

races? 
A. Well, most of them were made for that. 
Q·. It was? 

A. Yes, sir. 
page 109 ~ Q·. Do you know whether it was used for that 

purpose? 
A. Well, I never heard of him using it but just trying it. 
Q. Was Carroll Johnson in the car the whole time you all 

were in there that night? Was he in the car with you all the 
whole time? 

A. Yes, sir. 
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Q. When you went back to Phillips 66 station do you re­
member whether he got out of the car f 

A. I don't remember who got out of the car. I don't re­
member if I even got out of the car or not. 

1\fr. Daniel : That is all. 

CROSS EXAMINATION. 

By Mr. Frost: 
Q. 'Tommy, as I understand, the first time you met these 

boys !that night was at The Florence where they picked you 
up. i 

A. Yes, sir. 
Q. I,Did all of them get out then' 
A. 

1

I don't remember whether all of them got out or not. 
I think they did get out but I am not sure. 

I Q. Do you remember how you were riding when 
page 110 ~ you left The Florence, who 'vas seated where? 

' A. I think I was seated on the right-hand side 
in the back, but I am not positive about that. 

Q. Duane was driving? 
A. Yes, sir. 
Q. Who was sitting in front of you, do you remember? 
A. Tommy Burley. 
Q. And Carroll Johnson was sitting in the back with you? 
A. Yes, sir. 
Q. You then made the stop at Reynolds. Is that right f 
A. Yes, sir. 
Q. Is that a little bit beyond Forest? 
A. Yes, sir. 
Q. That is where you purchased the beerY 
A. Yes, sir. 
Q. Did all of you get out there? 
A. Yes, sir. 
Q. Then got back in the car and take the same seats when 

you gdt back in? 
A. As far as I remember we did. 
Q. Then you did not stop again, as I understand, until 

you got to the Auto-Dine and you drove around 
page 111 ~ that, didn't stop a.t the Auto-Dine. 

A. I don't think we did. 
Q. And that is west of Bedford, is it not? 
A. I j think so. 
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Q. You know exactly where the Auto-Dine is. 
A. It is on 460 outside of Bedford. 
Q. West of Bedford' 
A. Yes, sir. 
Q. Then the next stop was Phillips 66, wasn't it? 
A. Yes, sir. 
Q. What did you make the stop there fort 
A. I don't know why we made the stop. 
Q. How long did you stay there~ 
A. I don't know ho'v long we stayed there. 
Q. All of you got out at the Phillips 66, did you? 
A. I think so. 
Q. Then you went on to Roanoke. Is that right? 
A. Yes, sir. 
Q. Your group bought some beer at Reynolds Y 
A. Yes, sir. 
Q. Did you buy any beer at Phillips 66~ 

A. I don't remember buying any other beer be­
page 112 } side that first beer. 

Q1
• You mean on the whole trip? 

A. Yes, sir. 
Q. You mean you don't know whether any other beer was 

bought or not Y 
A. I don't remember any other beer being bought. 
Q. Where did you go in Roanoke? 
A. I don't know what the name of the restaurant was but 

that is where "Te went, just riding around. 
Q. Did you buy any beer there or did they serve any beer 

at that place? 
A. I don't know whether they did or not. 
Q. Do you know whether any of your crowd drank any beer 

at that timef 
A. I don't remember anybody drinking any beer there. 
Q. Then you came on back toward Lynchburg after you left 

Roanoke. Is that right? 
A. Yes, sir. 
Q. And your first stop was at. Phillips 66, the san1e place 

vou stopped when you 'vent up there? 
~ A. Yes, sir. 

Q. That is the same as VV'hitey's Truck Stop? 
page 113 } A. Yes, sir. 

Q. All of you got out there, did you? 
A. I guess all of us got out, I don't kno·w. I don't rernenl­

ber. 
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Q. Do you remember getting to Whitey's Truck Stop f 
A. I just remember pulling in there. That is all I remember 

about it. 
Q. Do you remember anybody there in the filling station 

or seeing anybody there~ 
A. I don't remember seeing anybody there. 
Q. You don't remember seeing anybody and don't know 

whether everybody got out or not. 
A. No, sir, I don't remember. 
Q. You don't remember seeing any of the employees of that 

place, anybody that operated the place, out there Y 
A. No, sir. 
Q. In other words, you just remember being at Phillips 

or !Whitey's Truck Stop and pulling up there and you don't 
remember anything else after that. 

A. That is true. That is right. 
Q. ·You don't remember anything that happened leaving the 

place or anything else? 
page 114 r A. That is right. 

Q. Not until after the accident "Then your 
memory came back1 

A. Yes, sir. 
Q. Y{)u still don't remember anything that happened up 

at Phillips 66? 
A. That is right. 
Q. You don't know who drove away from the place Y 
A. No, sir, I don't. 
Q. Do you know anything about the accident at allY 
A. No, sir. 
Q. Except from hearsay Y 
A. From hea.rsay, that is all. 
Q. You heard Dr. Hardy testify this morning about your 

condition and so forth. 
A. Yes, sir. 
Q. He was correct in what he said, was he not Y 
A. Yes, sir. 
Q. About the unconsciousness Y 
A. Yes, sir. 
Q. And the extent of it? 

A. Yes, sir, as far as I know he was. 
pag·e 115 r Q. I think he testified that you were discharged 

November 13, 1960 and you returned to work on 
~larch 15th, 1.961. Is that correct? 

lA. Yes, sir. 
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Q~ And the last time he saw you. was March 18th, 1961. 
That is the last time he saw you professionally~ 

A. Yes, sir. 
Q. In ·other words, you never did go back to visit him again. 
A. No, sir. 
Q. Then did you see any other doctors between then and 

now? 
A. I have seen Dr. Novak and Dr. "\:Veaver. 
A. Yes, sir. 
Q. When did you see Dr. "\VeaverY 
A. Saturday. 
Q. This last Saturday7 
A. Yes, sir. 
Q. Is this the only time you have seen Dr. "\Veaver between 

March and now, last Saturday1 
A. Yes, sir. 

page 116 ~ Q. Did you go to Roanoke to see him f 
A. Yes, sir. 

Q. Did he examine you? 
A. Yes, sir. 
Q. "Tas he just checking you over? Is he testifying in this 

caseY 
A. No, he is not testifying in the case. 
Q. But you did go up there for the checkup? 
A. Yes, sir. He told me to come back in March. 
Q. You 'vent back on his recommendation. Is that right? 
A. Yes, sir. 
Q. Now, who sent you to Dr. Novak? 
A. !fr. Watkins. 
Q. Dr. Weaver did not advise you to go to Dr. Novak, did 

he? 
A. No, sir. 
Q. Nor did Dr. Hardy? 
A. No, sir. 
Q. And Dr. Novak has treated you or just examined you f 
A. He examined me. 
Q. Examined you how many times? 

A. Once. 
page 117 ~ Q. What date was that? 

A. I don't remember what date it 'vas. 
Q. Do you remember how long ago it was? Was it in Au­

gust or September? 
A. It was this month. 
Q. September? 
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A. Yes, sir. 
Q. Mr. \Vatkins, your attorney, sent you to Dr. Novak and 

he made an examination. Did he put you in Lynchburg Hos­
pital7 

A. He put me over there for a brain wave test. 
Q. And that is the Lynchburg General Hospital bill for 

the test Dr. Novak made on you. Is that right Y 
A. Yes, sir, that is right. 
Q. How much was that bill? 
A. $30.00. 
Q. I believe since March you have been working at Barker-

Jennings. 
4.. Yes, sir. 
Q. Now, at the time you were making what, $1.10 an hourY 
A. Yes, sir. 

Q. Now you are making $1.25 an hour Y 
page 118 ~ A. Yes, sir. 

Q. Your reporting for work has been regular. 
You have been going every day, have you not? 

A. Yes, sir. 
Q. Have you missed any days since March 15th? 
A. Only when I had a couple of teeth pulled but that didn't 

have anything to do with the accident. 
Q. In other words, except for the time lost pulling teeth 

you have been down there every day you were supposed to go 
down there? 

A. Yes, sir. 
Q. "'\Vhat tilne do you get to work? 
A. 8:00 o'clock. 
Q. How much time for lunch? 
A. An hour. 
Q. And get off at what time? 
A. 5 :00 o'clock. 
Q. Do you 'vork Saturday? 
A. Half a dav. 
Q. That has l)(?en going on eacl1 week ever since lfarch 

15th! 
A. Yes, sir. 

page 119 ~ Q. And I believe you got married in April, is 
that rig·ht? 

A. Yes. sir. 
0. You remember tlw date? 
A. April 28th. 
~· In regard to driving· this car which was a Chevrolet, as 
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I understand, a 1960 Chevrolet, you have driven this car, 
haven't you 1 

A. Yes, sir. 
Q. And did you drive it on this drag strip out here at 

Timberlake Road 1 
A. Yes, sir. 
Q. How high could you get it up? 
A. I don't remember how high I got it up. 
Q. Do you think you got it up as much as ninety? 
A. I might have, I don't know. 
Q. You remember asking Carroll Johnson to let you drive Y 
A. No, sir, I don't remember asking him. 
Q. Did you tell the Trooper that you were driving at the 

time of the accident 7 
A. No, sir, I did not. 

Q. Or that you thought you were driving? 
page 120 ~ A. No, sir. 

Q. Do you remember going to Barker-Jennings 
in Dec.ember or maybe in January, before you went back to 
work-you did go down to visit these boys before you went 
back to work, did you not? 

A. Yes, sir. 
Q. Don't you remember going down there a.nd making a 

statement you thought you were driving at the time of the ac­
cident? 

A. I went down there but I don't tl1ink I made a. statement 
that I was driving the car or that I could have been driving 
the car. 

Q. You deny that you made a statement that you could have 
been driving tlw car at the time of the accident 1 

A. I don't remember saying that. 
Q. Did you make any statement about your driving the car 

to either one of these boys? 
A. No, sir, I don't remen1ber making a statement like that. 
Q. 'Vith the exception of going to Dr. Weaver last Saturday 

and the examination at the instance of Mr. Watkins hv Dr. 
Novak, you have not seen any doctor at all pro­

pag·e 121 ~ fessionally because of the accident since 1\'[arc.h 
18th when Dr. Hardy saw yon. Is that correct? 

A. Yes, sir. 
Q. Yon are not taking any medicine at this time, are yon? 
A. I am taking· some now for this cold. 
Q. For what? -
A. I am taking some medicine now for my cold but after 
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I got lout of the hospital I was taking- iron pills and vitamin 
pills and nerve pills. 

Q. The rn.edicine you are taking now for a cold is for the 
cough you have now 1 

A. The congestion I have g-ot. 

~fr. Frost : That is all. 

R.E-DIR.EOT EXAl\1INATION. 

By l\fr. Daniel: 
Q. I believe Dr. Hardy told you you should be followed by 

a neu:rologist. Did he tell you that or not? 
A. Yes, sir. 
Q. Did you lmow any neurologist then in Lynchburg? 

A. No, I didn 't. 
page ]122 ~ Q. You say you went back to Barker-Jennings 

1

1 

since the wreck down there one time before you 
went back to work. 1\'[r. Frost asked you if you told some 
of them you were driving tl1e car. Do you deny you told 
them you were driving fhe car? 

A. Yes, sir. 
Q. This is the first time you have heard anybody say you 

said you had been driving the car? 
-.... A. Yes, sir. 

Q. Let. n1e ask you this: As a matter of fact, since this 
accident have you talked witl1 Beasley much at all about this 
casef 

A. He won't speak to me. He quit speaking to me. 
Q. vVas that after you instituted the suit? 
A. Yes. 
Q. So you haYen 't had any occasion to be talking to him 

about: the accident, have you? 
A. No, sir. 

R.E-CROSS EXAl\1INATION. 

By 1\fr. Frost: 
· Q. I understood you to say you did see him before you went 

back to Ba.rl{er-J ennings. You did go down and 
page l 23 ~ talk to the boys down there. 

A. That is right. 
Q. rrhat was Beasley and Burley too, ""asn 't it? 
A. iY es, sir. 
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Q. Beasley doesn't work at Barker-Jennings now, does he? 
A. No, sir. 
Q. Or Burley either Y 
A. No, sir. 

~Ir. Frost : That is all. 

RE-RE-DIRE.QT EXAMINATION. 

By Mr. Daniel: 
Q. Did you have injuries other than what the doctors testi-

fied to7 You have some scars, don't you Y 
A. Yes, sir, scars on my face. 
Q. Does your back give you any trouble Y 
A. I have a little trouble lifting things. I am not big enough 

to lift too much. 

Mr. Daniel : That is all. 

The witness stands aside. 

page 124 ~ JOHN J. WOOD, 
having been first duly sworn, testifies as follows: 

DIRECT EXAlVIINATION. 

By Mr. Daniel: 
Q. Will you state your name Y 
A. John J. Wood. 
Q. And you live in Roanoke, do you, ~:fr. Wood~ 
A. Yes, sir. 
Q. Where do you work, ~{r. "\Vood! 
A. Whitey's Trock Stop, Phillips 66 at Blueridge. 
Q. I-Iow far is that from RoanokeY 
A. Eleven miles. 
Q. How long have you been employed there, Mr. Wood? 
A. Since March of 1955. 
Q. And what hours do you work? 
A. From 11 :00 to 7 :00 and on Tuesday nights frmn 7 :00 to 

7:00. 
Q. On Tuesday from 7 :00 to 7 :00? 
A. Yes, sir. 
Q. And I suppose you were working· tl1ere on Tuesday, 
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11 October 18th, the night of this wreck, were you 
page 125 ~ not? 

A. Yes, sir. 
Q. Before that night did you know any of the boys, Thomas 

Burley, Duane Beasley, Carroll Johnson or Tommy Leech Y 
A. No, sir. 
Q. As far as you know you hadn't seen them before that 

timeT 
A. No, sir. 
Q. What time did you go to work that night? 
A. 7:00 o'clock. 
Q. While you were on duty at the filling station did you see 

the 1960 Chevrolet in which these boys were riding before 
11 :OO: o'clock? 

A. iYes, sir, they were over at the restaurant. The restau-
rant is on the east end of the building. 

Q. !About how long is that building all together, 1\{r. Wood? 
A. Oh, it is, I expect, almost eighty feet. 
Q. Is that a correct picture of the building in which you 

work? 
A. Yes, sir. 
Q. You say they came to the restaurant part? 

A. Yes, sir. 
page 126 ~ Q. How far is your auto part from the restau­

rant? 
A. About thirty feet from the entrance. 
Q. Do you recall about what time they came there in this 

car the first time? 
A. No, not. offhand, no, sir. 
Q. Was it earlier in the evening? 
A. It was early, the first part of the night. 
Q. ~as there anything that called your attention to them 

that c~used you to remember them. t 
A. Only that it was a nice white Chevrolet, a nice looking 

car. 
Q. Did they come in the service station at that time? 
A. No, sir. 
Q. Did you have any conversation 'vith any of them at that 

time? 
A. N<>, sir. 
0. Do you remember the Chevrolet stopped there at the 

restaurant? 
A. Oh yes, it stopped at the restaurant. 
Q. Did you notice any of them get out? 

! 
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A. They were out and around the car but ·w·hether they went 
in the restaurant I wouldn't say. 

page 127 ~ Q. vVhat did they do? Did they leave? 
A. Just standing there talking like a bunch of 

boys will do. 
Q. About how long did they stay there? 
A. Oh, on up until around 10:00 o'clock. 
Q. Vvould you estimate about how long they stayed there all 

together that night' 
A. vVell, offhand, not paying too nlueh attention to them, 

around a.n hour and a half or a couple of hours, in and out. 
Q. Did you notice anything unusual about the car? 
A. The horn, it had an old ~{odel-A horn or a Model-T horn. 
Q. Is that one that goes ''oogah"? 
A. Yes, sir. 
Q. When they left did you see which direction they went 

the first time~ 
A. They went toward R.oanoke. 
Q. Did you see 'vho was driving the first time? 
A. No, sir. 
Q. Did they later come back to your service station that 

night? 
A. Yes, sir. 

page 128 } Q. Do you remember about \\That time that was? 
A. Around about 11 :00 o'clock. 

Q. And what did they do at that time~ 
A. They pulled up beside of tl1e pump, that is the first row 

of pumps. 
Q. The gasoline tank pumps 1 
A. The gas tank pumps in front of the station. I 'valked to 

the door and they said they didn't "rant any gas, were going 
to the rest room. 

Q. Didn't you mark with an X the gas tank pumps they 
pulled up to that second time around 11:00 o'clock? 

A. This first one right here, the pump on this end, on the 
east end. 

Q. Will you look at Plaintiff's Exhibit No. 3 and see if the 
red cross mark is the approximate point of the pu1np wl1ere 
they stopped f 

A. Yes, sir. 
Q'. Is that where you 'vould make tl1e mark, Mr. 'Vood 1 
A. Yes, sir, that is on the east end of the pumps, the first 

row. 
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Q. That is where the car stopped. \Vbat did they say about 
gas 1 Did you ask them f 

page 129 ~ A. Yes, sir. They said they didn't want any gas, 
1 wanted to go to the rest room. 

Q. Do you know if they went to the rest room~ 
A. One of them did. 
Q. You know which one that was' 
A. A black-haired bov. 
Q. Could you describ~ his height, whether tall or short? 
A. Well, he was pretty tall and thin. 

lVIl'. Daniel: I would like for 1\fr. Beasley to stand np. 

N O;te : Duane Beasley arises. 
I 

By Mr. Daniel: 
Q. :Would you say whether or not it was this boy f 
A. Yes. 
Q. About how long did they stay there 1 
A. I would say n1aybe ten minutes. 
Q. You know who was driving ,~ ... hen they came in there? 
A. No, sir. 
Q. Do you know who was driving when they left f 
A. 1\tir. Beasley was driving· when they left the station. 

Q. \Yhen they left the station did you see where 
page 130 ~ they went to? 

A. They headed east. 
Q. Did you see then1 go on out into the highway? 
A. Yes, sir. 
Q. Did you see them go down the road? 
A. Just a very short distance. 
Q.IWere they completely out on the hig·hway and away from 

tlle restaurant when you last saw them? 
i • 

A. 
1 

Yes, sir. 
Q. i And you are positive Mr. Beasley was the driver? 
A. 'Yhen they left from in front of the pumps, yes, sir. 
Q. I n1ean when they left and went ont into the road was 

Beasley driving? 
A. Yes, sir. 
Q. Did you so identify hin1 as being tl1e driver to Trooper 

\Vilkes' 
A. Yes. sir. 
Q. ~And I believe yon trstiflecl-

1 
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Mr. Frost: I object to leading questions. 

By Mr. Daniel: 
Q. How did you happen to identify him -for 

page 131 ~ Trooper Wilkes Y 
A. By the picture. 

Q. How many pictures did he bring 7 
A. Four, I think. 
Q. Did you have any trouble picking out the driver from 

the pictures 7 
A. No, sir. 
Q. Did you make a.ny remark or have any thought when you 

saw them leave the station? 

The Court: Mr. Daniel, Mr. Frost objects to leading ques­
tions. 

Mr. Daniel: I am sorry. 
Mr. Frost: And I object to the particular question about 

any remarks he made. 

By Mr. Daniel: 
Q. In what manner did the ca.r leave and go out into the road 

with Mr. Beasley driving? 
A. Well, I wouldn't say it was too reckless a. manner. There 

was loose gravel between the drive-in or station and the hard 
surface on 460. 

Q. And what happened to the gravel? 
A. Well, the tires were crying a little and skidding. 

Q. You remember seeing this man there that 
page 132 } night, this man Leech T 

A. No, sir. Two of the boys I didn't see, I 
couldn't see. 

Q. Are you positive that this boy, Leech, was not driving 
the car away from there Y 

A. Not when they left the station. 

Mr. Frost: I object to the leading questions. 
The Court: Mr. Daniel, all your questions are leading. 

Please refrain from asking leading questions. 

By Mr. Daniel: 
Q. When this car was leaving there where were you stand­

ing Mr. Wood? 
A. In the door. 



Thomas D. Leech v. Duane Beasley 71 

Q.IIn the doorway! 
A. !Yes, sir. 
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Q. Did you see the boys when they got in the cart 
A. Two of them. 
Q. What about the other two Y 
A. They were in the car. 
Q. Who did you see get in the car? 

A. The black-headed boy and the Johnson boy. 
page: 133 ~ Q. The black-headed boyf 

A. The Leech boy-I mean the tall slender boy 
I identified awhile ago. 

Q. The one you identified as Duane Beasley? 
A. Yes, sir. 
Q. Which part of the car did Duane Beasley get in Y 
A. 1 Beasley got in on the left side. 
Q. !Front or hack! 
A.IFront. 
Q. ~were you in a position so as to see clearly! 
A. Yes, sir, I could see clear across the drive. 
Q . .Any question in your mind about who was drivingt 
A. Not when they left the station, no, sir. 
Q. Do you know if that automobile was ever moved from in 

front of your gas pumps Y 
A. It was not. 
Q. Are you positive about that Y 
A. Yes, sir. 

CR.OSS EXAMINATION. 

By Mr. V\Thitehead: 
Q. You had been working at this place how 

page: 134 ~ long before the accidentf 
i, A. Since '55. 

Q. 1N ow, I show you two pictures-

Mr~ Daniel: If your Honor please, we have an objection 
to those two pictures. 

The Court: ''\lhat is the objection? 
Mr. Whitehead: May I ask him first it they are a fair 

portrayal of the place f 
The Court : Yes. 

Bv ~fr. Whitehead: 
.. Q. li ask you to look at this picture first over on the right 

~ 



72 Supreme Court of Appeals of Virginia 

Jolvn J. 1Vood. 

and I ask you if that is a fair portrayal of the situation as 
far as the pumps a:nd the location of them in front of the fill­
ing station. 

A. Yes, sir. 
Q. That isY 
A. Yes, sir. 
Q. Now, I will ask you also, please sir, to look at these 

pictures, the one over on the left, and excluding this black 
automobile, I ask you if that is a true portrayal of the con­
ditions in front of the restaurant. 

A. Yes, sir. 

page 135 ~ Mr. Rosenberger: If your Honor please, those 
pictures do not constitute one picture. They are 

two separate pictures and when put together they are not ac­
curate. 

The Court: Disconnect them. 
Mr. Wbitehead: I have them disconnected. 
Mr. Rosenberger: If they are disconnected and separated 

from the board we have no objection. We have no objection 
to either one of them separately but do object to both of 
them put together. 

The Court: He can put one on the board and leave the 
other off. 

l\fr. Whitehead: I will take them both off. 
Mr. Daniel: ]\fay I make my objection? 
The Court: "What is your objection? 
Mr. Daniel: I make objection to the pictures, two se­

parate pictures, "rhich do not accurately portray the scene 
and what they both sho'v could just as 'veil have been shown 
in one photograph. 

The Court: I overrule your objection. 
Mr. Daniel : We except. 

Mr. Whitehead: Judge, suppose we call one 
page 136 ~ 28 and the other one 28-A. 

Q. Now, Mr. Wood, what time of night was this that they 
came back there the second time! 

A. Around about 11:00 o'clock. It mig·ht have been a few 
minutes before 11 :00. 

Q. When they drove up that tin1e which pumps did they 
stop in front of? 

A. This pump here on this side. Here is the entrance to 
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the 1station here ru1d they pulled over on this side of the 
pump, headed east. 

Q. "\Vere these pumps there at tba t tin1e? 
A. Yes, sir. 
Q. This is Defendants' Exhibit No. 28. Now, you say they 

pulled up in front of these pumps and headed east. Will you 
put the pencil where they stopped? 

A. In front of these pumps. 

Afr. Frost: You ·want to mark that? 
1\fr. Whitehead: I don't care anything· about it being 

marked. 

Q. In other words, it was along in here. Now then, Mr. 
Wood, at that time what were you doing? 

A. At that time we weren't busy. 
pag~ 137 ~ Q. "\Vhat were you doing f 

1 A. I was standing at the entrance to the door. 
There is a little walk here, a sidewalk. There is the door 
that goes into the station. 

Q. As you pointed out to the jury that is the little sidewalk 
and that is the door that leads into the station. 

A .. That is right. 
Q. And you were standing in that doorway? 
A. Yes, sir. 
Q. Now then, which would be "rest of the station is the 

men's room sign or rest room sign, is it not? 
A. Yes, sir. 
Q. .A .. nd the rest room then to get to those you would have 

to go on the side of the building and have to go either behind 
or down to this end. In other words, if you get out here you go 
right beside that building and that is where the rest rooms 
are .. 

A.~1 Yes, sir. 
Q., This sig11 is shown as "Whitey's R-estaurant and Truck 

Stop'''. That is correct, isn't it? 
A. Yes, sir. 
Q. Now, I believe this is a soft drink box, is it not? 

A. Yes, sir. 
page 138 ~ Q. Now then, while we are down here we \viii 

take Defendants' Exhibit 28-A. Now, the soft 
drink box shown in 28-A that is right there, is it not? 

A. Yes, sir. 
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Q. In other words, the filling station, office and tanks 
would be west of the restaurant, would they not Y 

A. Tha.t is right. 
Q. And the restaurant as it is shown in this picture, for. 

get about the car parked here, but is that the door which I 
am pointing to that enters the restaurantt 

A. Yes, sir. 
Q. Then also a.s shown in the other pictures there is a 

large area out here to park and then you have to come 
around here to get back up into 460, do you not? 

A. Yes, sir, come right out through here and that way to 
get back on 460. 

The Court: Mr. Whitehead, there is some overlapping in 
those two pictures Y 

Mr. Whitehead: Yes, sir. 
The Court : The jury will understand that is not half and 

half but that there is an overlapping in the photo. 
page 139 ~ graphs. 

Mr. Whitehead: The drink box, as I pointed 
out, overlaps in each one of them. 

Q. Mr. Wood, of course, you are still working at tha.t place, 
are you? 

A. Yes, sir. 
Q. And, of course, I believe you are still on duty on what 

we call the night shiftY 
A. Yes, sir. 
Q. Now, I will ask you if you will, please, sir-this is not 

to scale-it is just a rough drawing-! ask you if that fairly 
portrays the filling station and the pumps and the restaur· 
ant and the layout around the placet 

Mr. Daniel: May I take up a matter out of the jury's 
presence! 

The ·Court: Yes, sir. The jury will retire to the jury room. 

(Jury out.) 

Mr. Daniel: If your Honor please, tl1e plaintiff, by coun. 
sel, objects, to counsel for the defendant, 1\fr. Whitehead, US· 

ing the diagram which he has there to interrogate 
page 140 ~ this witness on the grounds that it is not an ac­

curate portrayal, not nearly as accurate as the 
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pictures and it is drawn by Mr. "Whitehead himself and if it 
is to be used as a diagram for the jury to see we object to it 
on the ground it is not an accurate portrayal and not drawn 
to scale and shows the buildings sitting back further than 
they were. 

The ·Court: Was the Trooper's diagram drawn to scale T 
Mr. Daniel: No, sir. The Trooper himself drew it and he 

was a witness. 
The Court: As long as it accurately portrays what it in-

tends to portray I see no objection. 

Q. Have yon examined that diagram carefully, 1\{r. 'Vood T 
A.1 No, sir. 
Q. j Look at it carefully and then I will ask yon some ques­

tions. That is not drawn to scale. After you finish looking 
at it: let me know and I will ask you some questions. 

A., There are two garages on this end, one is the grease 
rack , and one is the wash rack. 

: Q. Does that accurately portray that filling 
page 141 ~ station and the restaurant? 

A. Yes, sir. 
Q. Yon say it does accurately portray the layoutT 
A. The layout, yes, sir. 
Q. You said there was something else. What else was it? 
A. This is the grease rack here and the wash rack here 

and the garage here. 
Q. He has just got them all combined but this is the restau­

rant and the parking place and the pumps and the driveway 
and all that. Does it accurately portray the layout at the 
:filling station which is known as the Phillips 66 station? 

A. Yes, sir. 

The Court: Mr. Daniel, your objection was that it was 
not aP accurate portrayal. Do you have any evidence to sub­
stantiate that? 

1\fr. Daniel: I refer to Plaintiff's Exhibits 2 and 3 and 
Defendants' Exhibits 28 and 28-A as the best evidence of the 
conditions that are there and by an examination of those ex­
hibits you can plainly see that that chart doesn't accurately 
show it. 

The Court: Point out where it does not. 
page 142 ~ Mr. Daniel: All right, the chart here which 

Mr. Whitehead is using is simply a series of lines 
withqut reference to the actual size of the pumps and they are 

I 
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all displaced or not shown as they are in the pictures which 
have been admitted. 

The Court: It is apparent from the picture there is only 
one entrance to the restaurant and there are large pictures 
windows which are not shown in this, the two windows on 
the side are not shown, the door to the rear of the restaurant 
is not shown, so I am going to sustain the objection. 

Mr. Whitehead: We want to note ·an exception on the 
ground, if your Honor please, that the 'vitness says it does 
portray a true condition of the layout of that place. 

The Court: In observing the pictures which you intro­
duced you can see that although the witness testified it does 
portray accurately the things portrayed in the photograph 
it does not and I sustain the objection. Suppose we take a 
five or ten minutes recess before we call the jury in. 

Note: The following transpired in Chambers 
page 143 ~ during this recess: 

Mr. Daniel: During recess I noticed the defendant Beas­
ley went out into the hall and was talking with the "'itness 
Burley \vho was in the 'vitness room and was present in Court 
when tl1e witnesses were instructed not to discuss the case 
with anyone. During the recess they were out in the hall and 
I called it to the attention of ~lr. Whitehead and I think ~Ir. 
Whitehead went out and broke it up. 

Nir. \"\7hitehead : When I got out there they were not talk­
ing. Duane was out on the step talking to somebody, some 
boy not in the case, but I did ask him then ''Did you hear 
the Judge tell you all you were not to discuss this case with 
anyone or talk it over with each other''' He said ''I thought 
he meant I was11 't to talk to the jury''. I said "No, you can't 
talk to any witness. Did you say anything to Burley?" He said 
"Yes, he and I stood there and talked.'' I didn't f!;et to the 
point of asking him what was said. 

1'Yir. Daniel: \Vas he telling Burley what was said? 
Mr. Whitehead: I don't know a thing he told 

page 144 ~ him. 
The Court: Do you have any evidence there 

'vas any discussion about the case? 
1\{r. Daniel: No, sir, none whatsoever except I know they 

''rer.e talking together in the hall. I didn't hear what they were 
saving. 

1\lr. "\Vhitehead: I ran out there. When I g-ot out tl1ere 
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Bur~ey 'vas standing there but Duane 'vas out on the steps 
talking to somebody else who was not a witness in the case. 
Then I called him and asked him had he talked about it. 

Mr. Daniel: I think the witnesses should be instructed 
not to discuss the case with anyone when we have another 
recess, which we probably will. 

The Court : I can call them in and tell them not to discuss 
it with anyone. They will surely understand that. I am sure 
that they have all discussed the case many times since it hap­
pen~d and you have had discovery depositions and they have 
proliably read each others depositions. 

pag~ 145 ~ (In the courtroom-jury present.) 

By Mr. "\Vhitehead: 
QJ Mr. "\Vood, then as I understand it, you were working 

there. \Vas anybody else working with you at that time 1 
A. Not at that time, no, sir. 
Q'l You were working by yourself f 
A. Yes, sir. 
Q~ N o,v, when these boys drove in there the first time you 

said they stayed there until after 10:00 o'clock~ 
A. In and out until approximately that time. Of course, 

they were over at the restaurant, weren't over at the station. 
Q. Before they left the station it was after 10:00 o'clock 

before they left the station? 
A. Somewl1ere around 10 :00 o'clock. I couldn't be posi-

tive exactly of the time. 
Q. Then they left there and then came back when 1 
A. Around 11 :00. 
Q. Let me ask you this: I kno'v it is an approximation but 

von are sure t11ev didn't leave there until around 10:00? 
· A. They could ·have been in and out. 

Q. I mean drive the car away from the station going to­
ward Roanoke. 

page 146 ~ A. No, sir. 
Q. You are positive of that? 

A. Yes, sir. 
0. How far is it from the station to Roanoke? 
A. They call it eleven miles. 
Q. Later, you say around 11 :00 o'clock, then this white 

Chevrolet ear came back and then was headed east? 
A. Yes, sir. 
Q. And it came up to the filling station and stopped, as 

I 
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you say, in front of the pumps, those which would be nearest 
to the filling station Y 

A. That is right. 
Q. In other words, where they stopped would be between 

the pumps, would it not Y 
A. ·Yes, sir, be on the far side of the first row of pumps. 
Q. And, of course, if you extend it on over that would 

lead to the next pump, wouldn't it? 
A. Yes, sir. 
Q. Now then, as the pictures show, what is there between 

the filling station and the restaurant t 
A. The garage. 

page 147 ~ Q. In other words, the whole building is joined 
up together? 

A. That is right. 
Q. But over on the extreme east end would be the restaur­

ant? 
A. Yes, sir. 
Q. Then over on the west end would be the filling station 

and the building? 
A. Yes, all in one building. 
Q. So the west end of the building would be the filling sta­

tionY 
A. Yes, sir. 
Q. Now, also the rest rooms or toilets are on the west side 

of the building, are they not? 
A. The extreme west end. 
Q. In other words, to get to the toilets you have to walk 

down the west side of the building, do you not Y 
A. Yes, sir. 
Q. And taking Defendants' Exhibit No. 28 as shown rig·ht 

there you see that little thing right there, see that little sign 
right out from this building· on the west side? 

A. Yes. 
page 148 ~ Q. Now that is "Rest Roon1s," isn't it? 

A. Yes, sir. 
Q. To g-et to those rest rooms then you go clown beside tl1is 

building in that manner. Is that correct? 
A. That is right. 
0. In other words. as vou have shown and aR shown hv 

Phth1ti:ff's Exhibit No. 2,' that is the west end of th~ build­
in()' there, is it not f 

A. Yes, sir, that is the west end of the building. 
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Q.i .And those two places there, that place and that place, 
are the two rest rooms, are they not Y 

A. Yes, sir. 
Q.: Now, wl1en this car pulled up there or came back the 

second time and at that time was headed east you don't know 
who was driving, do you¥ 

A. Not when it pulled up, no, sir. 
Q. Where were you then 1 
A. I was in the doorway. 
Q~ Well, if you were standing in the doorway you were 

bound to have seen the car, weren't you f 
A~ Yes, sir, they pulled up and you can see them when they 

! are pulling in at all times. 
page 149 ~ Q. But you don't know who was driving then Y 

i A. No, sir. 
Q~ Now then, didn't all four of the boys get out of the carT 
AJ. I only sa'v two of them. 
Q~ The other two could have gotten out and you didn't 

see them? 
A. They could have, yes, sir. 
Q. Now, didn't but one boy come in the filling station part f 
A. That is right. 
Q. And was that a short-haired boy with light hairY 
A. Yes, sir, as well as I recall. 
Q. And I believe he got out and got some ice cream. 
A. Got a Dixie cup, yes, sir. 
Q. Then did you ask them if they wanted some gas or did 

they tell you they didn't want any gas Y 
A. I asked them. 
Q. You asked them did they want some gas and they told 

von no, or words to that effect. Is that correct Y 
., A. Yes, sir. 

; Q. Then I ask you this, ~Ir. "\Vood: When you 
page 150 ~ asked them did they want some gas and they told 

you no do you recall son1e of the1n going to the 
rest room then f 

A. No, sir, I don't recall whether any of then1 had to go 
to the rest room. Only one boy that I recall that went to the 
rest roon1, the black-haired boy. 

Q. Then after you told them about the gas and they said 
they didn't want any gas wasn't that car moved from in front 
of :your pumps down in front of the restaurant Y 

~· No, sir. 
9· Are you positive of that? 
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A. Yes, sir. 
Q. Why are you so positive about it? 
A. Well, when the boy got 'his Dixie cup and they got in they 

drove off. 
Q. vVhere did the boy get in the car with the Dixie cup·~ 
A. When it was sitting· in front of the pump. 
Q. Did he get on the front seat or where·~ 
A. Got in on the right side. 
Q. "\Vhat seat did he get in 1 
A. vVhether he got in the front or back seat I don't know. 

It was a two-door car. He got in on the right side but I 
wouldn't say whether be got in the front seat or back seat. 

Q. Then, if you were standing there looking 
page 151 ~ at them and you don't know who drove the car 

up there then actually you are not positive who 
drive it away from the tanks, are you l 

A. Yes, sir. 
Q. You were looking both tin1es, weren't you? 
A. When the car pulled in was the only time I was positive 

it was the same car that had been there before. 
Q. I say when the car pulled in you were looking at the 

car and at the people, weren't yon? 
A. No, sir, not necessarily looking at the people because 

cars are coming and going all tl1e time. Of course, when one 
pulls in front of the pumps naturally we are supposed to 
go out. 

Q. Then you did go out but you don't know who was driv­
ing. 

A. At the time, no, sir, not when he pulled up. 
Q. You said you identified Beasley by a picture. How 

many times did the Trooper come by to see you? 
A. Only once. 
Q. He never came to see yon but once? 
A. No, at the time he brought the pictures up there. 

Q. That is the only time he came to see you. 
pag·e 152 ~ As I understand it, then you do not recall seeing 

the car moved from the tanks over in front of the 
restaurant. 

A. No, sir. 
Q. You did not know any of these young men yourself, did 

you? 
A. No, sir. 
Q. Who did the boy who bought the Dixie cup pay for the 

Dixie cup? 
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A. Paid me for it. 
Q. He got that from the insideY 
A. Yes, sir. 
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Q. And you were the only attendant at the place at that 
time? 

A. Yes, sir. 
Q. As I understand it, when they came back there the 

second time you just re1uember seeing two boys, don't re­
member seeing the other two. 

A. No, sir. 
Q. Now, the place is well lit up, isn't it? 
A. Yes, sir. 

Q. And, of course, even though it was around 
page 153 ~ 11 :00 o'clock at night the lights were bright 

: enough so you could see all right? 
A. That is right. 
Q. I believe it has been testified here it is approximately 

eight miles from this filling station to the point of accident. 
Do you know anything about that or not? 

A. No, sir. 
Q. You just don't know about that 1 
A. No, sir, I don't know about that. 
Q. You say that Beasley when the car left the tanks was 

driving. Where were the otl1ers sitting in the car? 
A. I just couldn't tell you where the other two were sitting 

or how they were arrang·ed in the car. 

1\fr. vVbitehead: Thank you, Mr. Wood. 

RE-DIRE·CT EXA~fiNATION. 

Bv :Afr. Daniel: 
"'Q. ~fr. Wood, you said as far as you knew you didn't 

know !·who was driving. You were referring to the time the 
car came into the filling station, were you not? 

A. Yes, sir. 
Q. And it is your testimony that that car did 

page 154 ~ not pull from the pumps do,,7J1 in front of 
the restaurant on the second trip out there. 

A. No, sir, it did not. 
Q. After Beasley got into the car and drove out on the 

highway did they stop and cl1ange drivers any time there? 
A. 1No, sir. 

II 
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Mr. Daniel: All right, that is all. 

The witness stands aside. 

DR. JOHN G. NOV A.K, 
having been first duly sworn, testifies as follows: 

DIRECT E·XAMINATION. 

By Mr. Daniel: 
Q. "\Vhat is your full name Y 
A. John G. Novak. 

Q. Are you engaged in the practice of medicine 
page 155 ~ in the City of Lynchburg? 

A. Yes. 
Q. Do you have a specialty! 
A. Specialty of neurology and psychiatry for almost twenty­

five years. 
Q. How long have you been practicing· your specialty in 

Lynchburg¥ 
A. For about twelve or thirteen months. My license in Vir­

ginia was granted in 1956 and my Pennsylvania license was 
granted in 1937. I have been in active practice here about 
a year. 

Q. Were you in active practice in your specialty before 
coming here T 

A. Prior to coming here I was in Newark, New Jersey for 
almost sixteen years, the previous five years in the United 
States Army in neurology and psychiatry and I practiced in 
Pittsburgh before the war. 

Q. What training have you had T . 
A. Since my graduation from medical school and follow­

ing internship I took the prescribed residences in training 
leading to certification by examination. I was certified as a 
specialist by examination in 1944 as a neuro-psychiatrist. 

Q. What is neurolog'Y concerned with T 
page 156 ~ A. The specialty neurology has to do with or­

ganic diseases of the nervous system involving 
infections, injuries, changes of blood vessels or tumors of the 
brain, spinal cord, nerves in the arms and legs. 

Q. Dr. Novak, I believe you have recently examined Thomas 
D. Leech, have you not 1 

A. That is right. 
Q. Did you give him a complete neurological examination? 
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A .. Yes, I did. 
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Q. !Did part of that examination consist of making an 
electro-encephalogram f 

A. Yes, that was part of my examination. 
Q. Some of us may not be familiar with an EEG. Will 

you explain what we call an EEG? 
A. An electro-encephalogram or EEG, as it is comn1only 

referred to, is the brain wave test. It is a standard labora­
tory procedure by which the electrical activity that is pre­
sent in the brain of all living things, animals and people, is 
measpred and graphed out on a moving tape of paper and it 
gives: a special information concerning various things going 
on hi the brain having to do with conditions that change 

the activity in the brain, whether they be chemical 
page· 157 ~ or whether they be due to ehanges in the blood 

I vessels, the blood flow or changes caused by in-
jury br changes caused by tumor. 

Q. \Do you have what is referred to as normal and abnormal 
readings of an EEG? 

A. Will you repeat that question? 
Q. Do those readings come out so you can classify tl1em 

broadly as normal or abnormal f 
A. We know from experience, from hundreds of thousands 

of tracings that have been done in various places in the world, 
some: of the things constitute what we consider to be average 
or normal and we also know changes caused in these tracings 
are indicative of certain conditions in the brain when consi­
dered with the history and the examination of the individual. 
This is a laboratory· procedure which has to be taken into 
consideration in conjunction with all 've know about the per­
son ~eing examined. 

Q. !Dr. Novak, as part of your examination did you take a 
histotv from Thomas D. Leech? 

A. IY es, sir. 
Q. Tell the jury what you found and what the history was, 

and so forth. 
page 158 ~ A. A history was taken at the time of the exa-

mination in my office on September 14, 1961. Mr. 
Leech came to the office alone. He stated he was involved in 
an auto accident between 11 :00 and 12 :00 o'clock on the night 
of October 18th. 1960. He said "As far a~ I know I was rid­
ing". He said "I don't remember ever driving the car so I 
don't! think I w·as driving". He related in response to ques­
tions jthat he was in a car with three other boys, Duane Beas-



84 Supreme Court of Appeals of Virginia 

Dr. J olvn G. Novak. 

ley, Ton1my Burley and Carroll Johnson. The last thing he 
recalled is being at a service station several miles away. He 
said ''Some of us, I think I did, got out and went to a rest 
room". He relates he has no idea of what happened until 
"I woke up at Bedford 1\{emorial Hospital". He said ''I 
wondered 'vhy I was there. 1\fy n1other told me I was in an 
accident. I think I was there three weeks and four or five 
days." Questioning revealed that he believed that he was 
attended by Dr. W. G. I-Iardy and he related he was told Car­
roll Johnson was killed outright; that Tommy Burley was 
injured less severely than he or Duane Beasley. Questioning 
him considering his experiences in the hospital he indica ted 
''I don't know what kind of injuries I had. I remember my 
right. side was weak and hurting around the shoulder but I 

don't remember any bruises. I had scars on my 
page 159 ~ right 'vrist, right leg· and my face.'' He does 

not. recall the length of time he was unconscious 
but has been told ''various things, that it was two or three 
weeks''. 

Questioning concerning how l1e has felt since the accident 
revealed ''Every now and then I g-et a headache and my 
memory isn't as good as it was.'' His headaehe was said to 
be located over the forehead and to occur as sharp pains that 
come and go. They are occasional-do not last very long. 
Occasionally he uses Anacin for them. 

As far as any memory difficulty is concerned he states ''My 
wife tells me to get things for her and I forget them and 
things of that type". Questioning concerning his difficulty in 
remembering things at work he indicated he does not usually 
have any difficulty under the eircumstances. I questioned him 
concerning specific complaints having to do with various 
parts of the body and the nervous system. He told me that 
on oecasions his back hurt. The day that I examined him, 
·which was September 14th, 'vas one of those days. He said 
he had been lifting some things at work and also that his 
back bothered him some. Spontaneously he told me every 
time something is brought up about the accident he gets 
nervous as the devil. Questioning him about this he wasn't 

able to throw much light on it. 
page 160 ~ Since the accident he had had difficulty in fall-

ing asleep, takes a greater period of time to fall 
asleep. He was asked if either his parents or his wife had 
spontaneously commented on anything they noticed a bout him 
since the accident and he said if they had noticed anything 



Thomas D. Leech v. Duane Beasley 85 

Dr. Jolvn G. Novak. 

they !certainly had not said anything to him about it. This 
was the extent of the information of Tomn1y 's history. 

Q. :Did you give him the EEG test at your office? 
A.' No, I did the neurological examination after I obtained 

the history and referred him and made arrangements for 
the test to be done at the Lynchburg General Hospital and I 
was at the hospital during part of the recording of the par­
ticular EEG. As part of my responsibility as director of the 
labotatory at the hospital I interpret the tracings. 

Q. "\Vha t did the tracing reveal, Dr. Novak? 
A. In describing· tracings we usually describe certain things 

having to do with the patient's condition at the time of the 
recording and 've usually define certain technical aspects that 
are present in the tracing. In addition, there are certain tests 
that 'we do that are routine tests in order to try to provoke 

I any chang-es or additional changes, abnormal 
pag~ 161 ~ changes, if you wish, that may be in the record. 

! These are standard procedures. 
Now, the report reads as follows: This is on Tracing Num­

ber 252 recorded September 14, 1961 a.t Lynchburg· General 
Hospital. 

Patient is alert and cooperative during the recording of 
eight capped seventeen electrodes. This merely indicates the 
recording from eight pencils or pens simultaneously and from 
seventeen electrodes. These are little silver discs about the 
size of the top of a pencil put in different syn1metrical areas 
on the head and these areas are measured, the idea being 
that these little electrodes are spaced to cover the anatomical 
areas of the brain that lie underneath the scalp and skull and 
each of these little electrodes has a wire, a very fine wire 
'vhich passes through the machine and the machine records 
simultaneously from eight 'different pens and each pen 
recqrds electrical activity or summation, the electrical ac­
tivitv from two different areas. 

T11is tracing· showed what was a. well defined alpha rhythm 
and decreased amplitudes. 1-Iyperventila.tion, or over breath­
ing, "ras well performed and did not bring out any chang·es, 

any abnormal changes, in addition to those that 
page 162 ~ are already present. Throughout this record 

there were decreases in the amplitude over the 
left temple lobe, located in this part of the brain, and fhe left 
parietal area, located ri~ht about. here, and also on the right 
sicl~ about here. on tl1e right posterior temporal and ocrinital 
arett. This tracing showed a decrease or a cl1ange in ampli-
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tude, much lower on the life side by comparison to the op­
posite side on the right, and lower here on the right by com­
parison to the same side on the left. My interpretation of 
these changes in amplitude were to the effect that these were 
related undoubtedly related to trauma and from what we call 
the contrecoup effect. The contrecopy effect, I am sure all of 
you have experienced taking either a full glass of jelly or a 
glass of jello and hit it and the jelly shimmies inside. This is 
about what happens to the brain inside the bony skull when 
the head is bumped. You can bump the head very slightly, 
just like this, and the brain will vibrate to some extent inside 
the bony skull. Now if that blow or trauma is severe the brain 
hits on one side, then flips back and hits on the other, and this 
is what we call the contrecoup effect, opposite to where the 
injury lies. 

My interpretation of this tracing was that ap­
page 163 ~ parently the brain hit, vibrated on this side, and 

this side, so from the side on the left to the back 
on the right and that produced these changes for decrease 
in amplitude. 

Q. Amplitude, what does that refer to? 
A. The height of the brain wave is measured and com­

pared, right to left. In the average subject the height for all 
intents and purposes is practically the same. 

Q. In your opinion, would that decrease in amplitude be 
present except for the injury Y 

A. Again I have to say this; that this is a laboratory pro­
cedure and interpretation of the findings of this test must be 
taken into consideration with your patient, your subject, what 
happened to that individual, what does that individual com­
plain of, so with a history of the injury it is certainly in­
dicative of or follows along as related to the injury. 

Q. Dr. Novak, that is one of the tests you use to determine 
a medical diagnosis, is it not? 

A. No, I would not say an EE,G is used to make a diagnosis. 
I would say an EEG was a brain wave test, a laboratory 
procedure, which bears out or gives you additional informa­
tion or supplement, if you wish, to the clinical examination 

which consists of history and examination. 
page 164 } Q. Do you attribute unconsciousness as an im­

portant factor in regard to evaluating brain in­
jury Y Is that an important fact~r or not Y 

A. It may be but not necessarily so. 
Q. What is a contusion Y 
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A. A. contusion is a word that really means an injury of a 
certain type, for example, we may bump into a piece of 
furniture, some sharp piece of furniture and strike our thigh 
and get a little blue and black place that is sore and that we 
speak of as a bruise. If it is a little more severe it is called 
a contusion. 

Q. If you injure the tissue of your brain will it regenerate 7 
A. No, the tissue of tl1e brain or spinal cord will not re­

generate. 
Q. lOr. Novak, in view of all of your examination of this 

man :which you know about do you have an opinion as to 
whether or not this EEG amplitude will continue permanent­
ly! ! 

A. :I have an opinion, based on my experience, about a 
change of this type which specifically is a decreased ampli­
tude. 1 In a tracing recorded almost a year after the accident, 

. I believe the accident was October 18, 1960 and 
page i 165 ~ this is September, 1961, if it is present in a year's 

time I would expect and anticipate it may con­
tinue. 

l\Ir. Daniel: That is all. 

CROSS EXAl\tiiNATION. 

By Mr. Frost: 
Q. Dr. Novak, as I understand, you only saw Tommy Leech 

one time, September 14, 1961 Y 
A. Yes, sir. 
Q. And it is perfectly possible for an EEG to have the 

same reading before the accident as it is after the accident Y 
A. It is possible. 
Q.l Now, when you got the history did you communicate 

with! Dr. \\Teaver in Roanoke? 
A. 1 No, sir, I did not. 
Q. Do you know Dr. Weaver or ]mow of him Y 
A. I do have the pleasure of knowing him. 
Q. What type doctor is he? 
A. Dr. Weaver is a neuro-surgeon by specialty and a 

very outstanding practitioner of his specialty, a- very out­
standing man. 

Q. Did you know this young man had seen Dr. 
page 166 ~ Weaver on several occasions? 

: A. I don't think that I did. The information I 
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have recorded is that as far as l\fr. Leech kne"r he was at­
tended by Dr. Hardy in the hospital in Bedford. I don't re­
call that I had the information that he had been seen by Dr. 
Weaver. 

Q. Did you conununicate with Dr. Hardy at all¥ 
A. No, sir, I did not. 
Q. Did you have any x-rays taken¥ 
A. No, sir. 
Q. Did you inquire as to whether any x-rays had been 

taken? 
A. I would like to refresh my memory on my original notes 

before I answer that. As I recall when I asked lvfr. Leech 
about his course in the hospital with this hazy memory he was 
very, very vague and indefinite about any of these things. I 
can't absolutely say I asked him definitely 'vhether they were 
or were not done but I would assume that I probably ques­
tioned him but because of his hazy 1nen1ory he wasn't a'vare 
of what ·was done. 

Q. Doctor, as I understand, when taking an EEG test you 
would prefer they do not eat beforehand, is that correct? 

A. I make sure that they do eat beforehand. 
page 167 ~ Q. That they do eat? 

A. Yes, sir, and in this case I knovl that was 
done. 

Q. You have several positions, one you call ''rest posi­
tion''. 

A. Actually we record simultaneously from what amounts 
to sixteen different parts of the brain because we are record­
ing- through eig-ht pens and each pen represents the summa­
tion from hYo different areas of the brain so it is impossible to 
record all areas of the brain and we change the recording 
techniques so we change aU areas cross"rays, back and forth, 
one side and then the other, so tl1at all areas of the brain are 
covered. Now we record in what we state the patient is a.t 
rest, the patient seated cmnfortably to relax, eye:;; closed, 
hroathing normal or average. Then we hyperventilate and 
this n1eans w·e instruct the patient to overbreathe and oYer­
breathing· is done (the ·witness den1onstra.tes), forcibly breath­
ing in this way for a mattm· of tl1ree n1inutes or n1ore. The 
nurpose of this is to produce deiinite cl1emieal changes in the 
blood whic'h in turn affects the brain and the purpose is to 
provoke or hring out. if possible, chanQ·es that mav he pre­
Rent. ThiR is a Rtnndard procedurP. which was done in this 
case. 
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Q. In the overbreathing I understood you to 
pag~ 168 ~ say it brought out no abnormal changes. 

' A. No pathological changes other than I have 
referred to and what that consists of is a decrease in ampli­
tude. 

Q. In the rest position, how about that? 
A. Just decreased amplitude was present both in rest and 

in overbreathing·. 
Q. You say this just fits in with the general examination 

of a patient, the clinical examination. 
A. Clinical examination and history of brain injury. 
Q~ ·You did perform a neurological examination? 
A~ Yes, I did. 
Q~ And that was normal, "ras it? 
A. I indicated in my report that excepting for the loss 

of rhemory which was specifically spoken of as retrograde 
amnesia, this means a loss of memory going back before the 
tiine of the accident, excepting for that and excepting for 
the bomplaints which I have testified to, there ·was no demon­
strable neurological deficit. In other words, I found no 
changes in the clinical neurological examination with the ex­
ception of these complaints. 

Q. And that is what you got from the history? 
A. Yes, sir. 

page 169 ~ Q. Clinical or neurological deficit? 
A. No, no neurological changes. 

Q. Doctor, as I understand, he was just sent to you for exa-
mination, not to be treated. 

A. I was requested to do an examination. 
Q. In other words, your work is complete. 
A. Yes, sir. 
Q. No treahncnt has been indicated so far as you are con­

cerned. 
~~· I n1ade no recommendations. 

1\Ir. Frost: That is all. 

RE-DIRECT EXATh'ITNATION. 

Bv ~fr. Daniel: 
· Q. Do I understand the decreased amplitude, in your opin­

ion, came from the injury received in the accident' 
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A. Yes, sir. 

The witness stands aside. 

page 170 ~ MRS. HORACE R. OWEN, 
having been first duly sworn, testifies as follows: 

DIRE·CT EXAA1INATION. 

By Mr. Daniel: 
Q. You are Mrs. Horace R. Owen, are you not? 
A. Yes. 
Q. Wha.t relation are you to Tommy Leech, the plaintiff 

in this case Y 
A. He is my son-in-law. 
Q. When did he marry your daughter Y 
A. April 28th, 1961. 
Q. That was some little time after he got out of the 

hospital? 
A. About a month after he returned to work. 
Q. Had you known Tommy pretty well before he was in the 

wreck? 
A. For about two years. 
Q. Did you see him frequently before he was in the wreck Y 
A. Yes, sir. 

Q. Have you seen him frequently since he was 
page 171 ~ in the wreck' 

Q. Yes, sir. 
Q. Did you see him while he 'vas in the hospital? 
A. Yes, sir. 
Q. Have you been able to detect any change in Thomas, 

any difference in him now from what it was before he '\ras in 
the wreckt 

A. Yes. 
Q. What difference have you been able to detect? Tell 

the jury anything you have noticed. 
A. Well, he doesn't remember well. He complains of his 

head hurting a lot and his back and shoulders. 
Q. Do von notice anvthing else about him? 
A. Well, I have noticed several things he does lately. I 

noticed one particular thing. I bad company and we were sit­
ting- in the living room and he got up out of the livin~ room 
chair and took a pillow and put it on the floor and ~at on it. 
I noticed that. 



Thomas D. Leech v. Duane Beasley 91 

Mrs. Horace R. Owen. 

Q. [Had you ever seen him engage in any such conduct 
before? 

A. No. 
Q. Before .this wreck was Tommy a nervous type of per­

son? 
page 172 ~ A. No, he didn't seem to be. 

Q. What was his disposition before the wreck? 
A. He had a good disposition. 
Q. Do you notice any difference in it now? 
A .. Yes. 
Q. I What difference do you notice? 
A. Well, he gets real grouchy and can't stand a lot of noise. 

In fact, sometimes he is kind of hard to get along wi.th. 
Q. Anything else you can add, ~Irs. Owen? 
A. I don't think so. I think it has changed him a whole lot. 

~Ir. Daniel : All right, that is all. You may examine. 

CROSS EXAMINATION. 

By Mr. Frost: 
Q. Mrs. Owen, you say you have known him about two 

years? 
A. Yes. 
Q. One of the things you noticed was he took a. pillow out 

of a chair and sat on the floor? 
page 173 ~ A. That was about two weeks ago or a month 

ago. 
Q. Do you see him very often since the accident? 
A. I see him every week-end. 
Q. Before your daughter was married to him did you see 

him very often? 
A. 1. About every night and every week-end. 
Q. j He ·wasn't so nervous and grouchy you didn't want 

your· daughter to marry him, was he? 
A. He wasn't nervous and grouchy at all before the wreck. 
0. Not until he g-ot married? 
A. I wouldn't hold tha.t against him if he was hurt. 

1\f r. Frost: That is all. 

The witness stands aside. 
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having been first duly sworn, testifies as follows: 

DIRECT EXA~1INATION. 

By Mr. Daniel: 
Q. You are Della Leech, are you not? 

page 174 ~ A. Yes. 
Q. And you are the wife of Tommy Leech f 

A. That is right. 
Q. I believe you were married in April. 
A. April the 28th. 
Q. How long did you go with Tommy before he ,,~as in the 

wreck? 
A. I have been g·oing with him for three years before we 

were married. 
Q. Were you with him pretty steadily while he was in the 

hospital after he was hurt~ 
A. He 'vas hurt on a Wednesday, I believe, and they called 

me at 4:00 o'clock and I went to the hospital at 4:00 o'clock 
that morning. 

Q. Which hospital? 
A. Bedford. Well, I stayed with hiln the 'vhole time, didn't 

leave him until I believe it was about 1 :00 o 'clor.k that follow­
ing Sunday morning·, or Monday morning. 

Q·. vVas Tommy able to talk to you~ 
A. He was not, no. 
Q. Was he in the hospital room in Bedford County T-Tospi­

tal? 
page 175 ~ A. Yes, sir. 

Q. Anybody else in the room with him? 
A. It was Duane Beasley. 
Q. Did you know Duane Beasley before the 'vreck? 
.l\. Yes, sir. 
Q. I believe you have been g-oing to Phillips Rusines:-; Col­

lege, haven't you f 
A. Yes, I have. 
Q. Did you see Tommy and stay witl1 him pretty reg·u]arl~· 

wl1ile he was in the hospital the whole tin1e he was in the 
hospital? 

A. I was there every evening. I n1ean I sta~red there un­
til at least 11 :00 o'clock every nigl1t. 

0. Do you notice any difference in Ton1n1y since the wreck 
anrl before? 

A. Well. he is real neryons and his memorv is not too 
good. I tell hhn things now and 11e just can't ren.lemher tl1en1. 
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Q. 
1 
vV as he nervous before 1 
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A.' He 'vas never nervous. He was somewhat immature 
before but now he is kind of sullen. 

Q. · Does he complain of things 1 
A. His back aches. After he got out of the 

page 176 ~ hospital his back ached and i.t aches a. little bit 
now. 

Q. ~{rs. Leech, you said you visited him in the hospital. 
Were you ever at the hospital in his room there when Duane 
Beasley was there and Duane Beasley's mother was there 7 

A. I was. 
Q., "r as Duane Beasley conscious at that time? 
AJ ·Yes, I believe so. 
Q.: Was Tommy conscious? 
A~ No, Tommy wasn't conscious. 
Q~ Do you know about ho'v long that 'vas a.fter the werckT 
A~ I really couldn't say. 
Q. You do know Duane Beasley's mother was there? 
A. Yes, she stayed right beside him most of the time. We 

did at one time have a private nurse. 
Q. Did you hear any conversation between Duane Beasley 

and his mother regarding the driver of the vehicle 7 
A. Well, not a conversation between them exactly-I mean 

not a long drawn out conversation. 
Q. "'What did you hear? 
A.. Well, I was in the hospital room one night and I don't 

know whether Duane Beasley l1ad just heard Carroll had got 
killed or what happened but anY''ray I heard him 

page 177 ~ say he was driving the car. 
Q·. You did? 

A. I did. 
Q. Did you hear him say it more than once T 
A!. He said he was driving the car and he told his mother 

he ivas driving the car and his mother told him. to be quiet. 
Q1

• Did l1e tell you whetl1er or not he was driving the car 
at the time of the wreck T 

A. He didn't say that. He said "I \vas driving the car". 
He didn't say he 'vas driving it then. 

0. Do I understand you to sav at the time it was revealed 
to him that Carroll Johnson had been killed in the "rreck he 
made that statement? 

A. I am not sure about that. Something- of that kind 
must have been said to make him say that or either he found 
out.j be was killed in the werck or something. 
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Q·. And Tomn1y was not conscious then Y 
A. No, he wasn't. 

~:I:r. Daniel: That is all. 

page 178 ~ CROSS EXA~IINATION. 

By }fr. Frost: 
Q. Do you know when this statement was made when he 

said he was driving- the car f Do you know when that was Y 
This accident happened on October the 18th. 

A. Well, Beasley left about two weeks before Tommy did 
and l1e said it before he left. I guess it "ras maybe a week 
before he left the hospital. 

Q. You think this statement was made about a week be­
fore he left the 'hospital. He didn't say he was driving at the 
time of the wreck but said he was driving ·the car or had been 
driving the car. Do you recall his exact words? 

A. He said ''I was driving the car. I know I was driving 
the car", and his mother-! mean aU of us were nervous and 
everything, and she told him to be quiet. 

Q. Didn't he also tell you he didn't remember anything 
after they left this filling station? 

A. 'Vho told me that? 
Q. Duane Beasley. 
A. No. 
Q. Did he say anything about not remembering? 

A. No, sir. 
page 179 ~ Q. Did he tell you any of the facts of the acci­

dent? 
A. He didn't telln1e anything about the wreck at all. The 

only thing I heard was I overheard that conversation. 
Q. But you did not hear anything about how the accident 

happened or anything from Duane Beasley, did you? 
A. No. 
Q. "\'\7ho was in the room at the time? 
A. Mrs. Beasley, Duane, Tommy and I. 
Q. And you say Tommy was not conscious a.t the time. 
A. No. 

lV[r. Frost: I think that is all. 

The witness stands aside. 

·~ .. 
.t:' 
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:jr 
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RUSSELL WALDEN, 
having been first duly sworn, testifies as follows: 

DIRECT EXAMINATION. 

By Mr. Daniel: 
Q·. You are Russell Walden f 

page 180 ~ A. Yes, sir. 
Q. Where do you work? 

A. Barker-Jennings. 
Q. How long have you been there? 
A. Seventeen yea.rs. 
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Q. So you were there when Tommy Leech came to 'vork 
there? 

A. That is right. 
Q. J\IIr. vValden, the main thing I want to ask you is this: 

Have you noticed any difference in Tommy since the accident, 
his ability to do his work and things of that kind f 
A~ Yes, sir. He is right forgetful since he has been back. 
Q~ Wha.t does he do? 
A! He gets up orders. 
Q~ You say you notice some forg·etfulness in him you didn't 

notice before f 
A. That is right. 
Q·. Anything else? 
A. He seems to be more nervous. 
Q. You are not a medical man. That is your lay obser­

vations. Is that right! 
page 181 ~ A. Yes, sir. 

Q. He is working regularly there now, is he 
not? 

A. Yes, sir. 
Q, Is Duane Beasley still there? 
Al No, sir, he is not. 
Qi How about Thomas Burley, is he there T 
Al No, sir, he is not there either. 

Mr. Daniel: That is all. 

CROSS EXAMINATION. 

Bv ~fr. Whitehead: 
· Q. So you won't have to come back tomorrow let me ask 

you this: What is your job at Barker-Jennings? 
A,. Well, I give out orders to be worked, assign the orders 

to tfe boys and check them after they work them. 
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Q. Now, before the time of this accident was Carroll John­
son working under you¥ 

A. Yes, sir. 
Q. I will ask you now if you will tell us, please, sir, 'vhat 

type of young· man was he. vVas he a well-behaved man or 
notT 

A. Yes, sir, a. quiet boy and you couldn't want 
page 182 ~ a better boy to 'vork with. He was always there 

and did what you told him to do and he was al­
ways even tempered. I never have seen him mad or upset in 
any way. He was a nice person to work with. 

Q. "\Vas he a good "rorker ~ 
A. A good worker. 
Q'. Did he work regularly? 
A. Yes, sir. 

Mr. "\Vhitehead: All right. 

The witness stands aside. 

Mr. Daniel : If your Honor please, there is a matter I 
would like to take up with the Court out of the presence 
of the jury. 

The Court: Members of the jury, you may be at case. 
We will retire to Chambers. 

(In chambers). 

]\tfr. Daniel: Judge, here is what we want to take up. There 
is a witness in this case whose name is Thomas Burley 
who was one of the passengers in the car. He is represented 

by lVIr. Whitehead and we have never been able to 
page 183 ~ talk to him. We are satisfied that he has kno,v-

ledge of the facts about this wreck that are im­
portant and necessary for the administration of justice in this 
case. We believe that what he says may or may not be a 
surprise. "'\Ve don't know and we can't find out what he will 
say. We have seen an affidavit. "\Ve have a two-prong request, 
one that the Court call this person as a witness so we n1ay 
examine him and not be bound by what he says. That is the 
first part of it, and the second part is if the Court doesn't 
see :fit to do that that the plaintiff be granted leave to examine 
this witness as either an adverse or hostile witness or some­
thing in the nature of surprise and be permitted to exan1ine 
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him to prove a certain fact and make him our witness only for 
that purpose so w·e will not be bound by any testimony on 
cross 1examination in respect to other n1atters on which w·e 
do not examine him in chief. 

1\fr. Rosenberger: Your Honor, I don't believe I am giv­
ing away any confidence if I say what the fact is, the fact 

~fr. Daniel wants to prove. 
page 184 ~ ~fr. Daniel: No. 

l\fr. Rosenberger: I don't want counsel to call 
'hin1 as a witness because the purpose of calling this man 
is to show that the automobile .. was going eighty to ninety 
miles an hour as 1\ir. \Vhitehead stated in his opening state­
ment. I am sure that 've have evidence that contradicts this 
witness in other respects. \V e do not wish to be bound by 
hhn apd we are in the position that this speed does prove 
gross negligence on whoever the driver 'vas and I ask Mr. 
Daniel not to call him as a witness on the ground that Mr. 
\Vl1itehead stated in his opening statement that Burley was 
g·oing ·to say, or somebody was going to say the speed was 
eighty to ninety miles an hour. 

Thei Court: You are assun1ing it is Burley. 
l\fr. ·Rosenberger: That is the only man summonsed here 

as a witness and 've know one man is dead and the other two 
we have taken their deposition and they say they don't know 
what happened. Now, the defendant, Beasley, we have taken 
his deposition and he doesn't remember anything from 
1Vhitey 's· Service Station. N o,v, I can see it is important 

for Leech in his offensive claim to prove the speed 
page 185 ~ but when he does that and counsel on the other 

side say "Who was driving?" and this man says 
"Leech", as ~fr. \Vbitehead said in his opening statement 
Burley is going to say Leech w·as driving. 

1\fr. ~Thitehead: I don't think I used Burley's name. 
The: Court: You said "a witness". 
~{r. i: Rosenberger: I can say that that is all the testimony 

it can I be. 
The Court: That is the only one that is left. 
~{r. Rosenberg·er: That is 'the only one left and Beasley 

was up on the highway, nobody "ras under the steering wheel, 
so the only evidence we could have establishing· the driver, 
other than John 'V ood who said that Beasley was driving, is 
this witness Burley. 

The Court: ~fr. Daniel wants the jury to believe half of 
what he says and not believe the other haif. 

Mr.l Daniel: I only want to be bound by what I ask him 
on examination in chief. 
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The Court: You are not going to ask him who was driving. 
Mr. Daniel: Ask him about the speed and drop 

page 186 ~ it right there. 
Mr. Rosenberger : Then they are going to 

prove he n1ade inconsistent statements about tha.t. 
The Court : You are going to try to impeach him on that Y 
Mr. Daniel: Not on speed, no, sir. 
The ·Court : You will try to impeach him on who was the 

driver. This is a good time for me to think this thing over 
until tomorrow morning. Is this man an adverse witness? 
Does he have a claim against Leech Y 

Mr. Frost: Yes. 
:Mr. Rosenberger: How would this litigation affect that Y 
The Court: Show what his interest in the matter is. 
Mr. Rosenberger: I want to be in a position to impeach 

this witness to show that his testimony should not be accepted, 
certainly so far as the driver is concerned, and 1\fr. Daniel 
and I are certainly together on that. Now, how many other 

things he wants to go in to throw doubt on the 
page 187 ~ man's credibility I don't know. 

The Court: If 1\fr. Daniel can prove this man 
has an adverse interest he is entitled to call him and ask bhn 
one, two, three questions, whatever be wants to ask him, and 
stop right there. If anybody else wants to ask him any ques­
tions aren't they making him their own witness for the ques­
tions they ask him if Mr. Daniel doesn't go into it? 

Mr. Rosenberger: I don't know about that. I think I am 
entitled to cross examine this witness l1ecause he is going 
to establish the claim for Beasley and Johnson which I am 
defending and I am the guardian ad litern and I should be 
permitted to cross examine him. 

The Court: I think you should too. 
1\fr. R.osenberger: I don't think I oug·ht to he put in an 

awkward position by anybody calling him as a witness and 
I don't think 1\fr. Dru1iel ought to be pern1itted to call hhn. 

The Court: If 1\f r. Daniel calls him as an adverse witnesR 
you can't cross examine hin1 at tl1at time. You 

page 188 r can cross examine hhn if 1\[ r. "'\V11itehead examineR 
him at a later time. 

1\fr. Rosenberger: What I am saying I feel lilw the in­
fant's position will be prejudiced if 1\fr. Daniel l1as to c,all 
l1im a.s a witness. That is why I suggest to 1\fr. Daniel that 
this man be cAlled as a Court's witness because 1\fr. Danirl '~ 
client is an infnnt and I am his g"Uardian ad litem,. 

Tl1e Court: I want to l1ear what 1\fr. "'\7\1fiitehead l1as to snY 
in regard to this witness being- called as tl1e Qonrt'R witne~~. 
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Mr.: Whitehead: We have got to give all the facts to the 
Court, to know what the situation is. Both Mr. Rosenberger 
and Mr. Frost have in their possession statements taken from 
their client of Burley. 

The Court: Who is their client? 
Mr. Whitehead: Nationwide took statements f1·om him 

while he was in the hospital. They have had ample oppor­
tunity to talk to this man and examine him. I never started 

to representing him until in December or the first 
page 189 r of January. 

The Court: Haven't you advised him not to 
talk to anyone since you have been representing· him f 

Mr. iWhitehead: Since that time, yes, sir, but that 'vas after 
the suit. Before the suit, of course, they had access to him. 
In otHer words, Nationwide Insurance Company has got a. 
statement which both Mr. Frost and Mr. Rosenberger have in 
which 1 the boy makes the statement to the representative of 
the insurance company while there in the hospital that Leech 
was driving this automobile. Then, in addition to that, our 
evidence will sho,v, and if they had investigated they would 
find it- out, that Burley not only told them that in the hos­
pital but has gone and made a full disclosure and statement 
shortly after this accident to the State Trooper Wilkes of 
exactly what took place and who was the driver. Now, under 
those circumstances, they have had all kind of opportunity to 
talk to this boy. Then because the witness is going to say 
what they don't want him to say they are coming in now and 
say they want to call him as an adverse 'vitness or want the 

Court to call him as a witness. 
page 190 ~ The Court: How could Mr. Rosenberger talk to 

the witness when he didn't get into the case until 
after the suit was brought? 

Mr. Whitehead: His client knew. He has a statement from 
his client who talked to him. 

Mr. (Rosenberger: I have a statement which is contrary 
to the1

1 

opening statement stating what he ·was going to 
say. . 

The Court: How could your client be prejudiced if the 
Court called him as a witness? . 

Mr. Frost: I don't know of any procedure vou have. Here 
is one party 'vho has an adverse witness they want to use. I 
kno'v of no procedure at all where a Court would con1e along 
and bail them out because they happen to be in a position 
where one witness will testify contrary to what they want. 

The Oourt: I am just asking a question, Mr. Frost. 
Mr. Frost: If they want to use the man as an adverse wit­

ness thky have a right to do it but they have to pay the penalty 
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if they want to take that chance and I think we 
page 191 ~ are just wasting time. It is the same story when 

a man has a case and can't make out a case with­
out c.alling the defendant and he calls the defendant and the 
defendant doesn't talk right. They just haven't got the proof 
and that is the situation here. They have made the case, I 
suppose they claim they have, on Wood but Burley is not go­
ing to testify what 'Vood testified to and they want the Court 
to come to their aid and I think we 'vould be prejudiced by 
the Court calling as a witness the person or pern1itting them 
to cross examine the person they call as an adverse witness 
and he certainly is an adverse witness and pecuniarily an 
adverse witness, while he was injured less than the others 
he has a claim and he has a lawyer representing him, and I 
assume when we get through with this case his lawyer will 
sue. 

The Court: Therein lies the difficulty that counsel them­
selves are not together on what they want to do. 1\fr. Daniel 
wants to call him as an adverse witness. 

Mr. Daniel: Only to prove one or two parti­
page 192 ~ cular facts, not everything. vY e are willing to be 

bound by what he says in response to our ques­
tions but not on ne'v matter broug·ht out on cross examination. 

The Court: Under the law you are bound by matters you 
bring out but are not bound by matters you didn't bring out. 

Mr. Rosenberger: If he brings him on tl1e witness stand 
how am I going to have a cl1ance to protect the infant~ 

:rvrr. Whitehead: He takes the position we are vouching for 
him as a witness. He is not a party to this suit. 

The Court: But he has an adverse interest. 
~fr. Whitehead: What difference does it make to Burley 

'vhether Beasley or Leech 'vere driving, none whatsoever? 
Th Court : He has a claim. Has he brought suit 1 
Mr. Whitehead: No, sir, he hasn't brought snit. 
Mr. Daniel: What I am going to ask him is not going to 

preclude J\fr. "Thitehead from asking him what he wants to 
ask him. 

The Court: If he can meet adverse witness re­
page 193 ~ quirement you ask him two or three questions and 

stop. Yon are only bound by what he says then. 
If 1\fr. Whitehead puts him on later as his own witness, which 
I presun1e he will do to develop his case, then 1\fr. Rosenberger 
will have a chance to cross examine him then. \Vbat about 
that, Mr. Rosenberger' 

Mr. Rosenberger: As soon as Mr. Daniel asks him a ques­
tion about speed then they are going to say "Here is Mr. 
Daniel's witness. 1\fr. Daniel put him on the witness stand." 
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I will then sav that the man is not entitled to be believed be­
cans~ he has"' made contradictory statements as to who the 
driver is. 

1\-fr. Daniel: It is getting back to what I said before, we 
can't get away fron1 the diversity of interests from all coun­
sel. 

1\{r. Rosenberger: You don't want him to say it was your 
man driving. 

lVIr. Daniel: I do not. 
The Court: lie is not going that far. 
Mr. "\Vhitehead: Suppose you had no insurance in here 

what would be the difference 1 
page 194 ~ 1\ir. Daniel: Then we wouldn't have all these 

lawyers fighting. 
The Court: Does any counsel claim he couldn't be called as 

an adverse witness? 
1\fr. "'\'Thitehead: I don't think he could be, he is not a 

party. 
The Court: I don't think you have to be a party. I think 

the question is if your interest is adverse to the party. 
1\Ir. Whitehead: He has no pecuniary interest here. He 

isn't an adverse witness. 
The Court: It is now 5:00 o'clock. I will excuse the jury. 

(In the courtroom-jury present). 

The Court: l\Iembers of the jury, we are going to recess 
now until 9 :30 o'clock tomorrow n1orning. I caution you 
again not to speak to anyone about this case or allow anyone 
to speak to you or ha.ve any conversation amongst yourselves 
concerning this case. You will be back at 9:30 o'clock in the 

morning. 
page 195 ~ Serg-eant, 'vill you call the witnesses in? I want 

to tell them the same thing. 
I ~viii ask you ladies and gentlemen of t11e jury when you 

come tomorrow don't stand in the hall but come in and have a 
plac~ in the jury box or in the jury room. I don't want you 
to mingle with the spectators or with people who may be 
witnesses. 

Now, you witnesses are excused until 9:30 tomorrow morn­
in!!.". I w·ant all of you back he1·e at 9 :30 and during the mean­
time I do not "rant vou to discuss the case with anvone or 
amongst Y.OUrSelves or allow anyone to talk to you about it, 
including lawyers or any person at all. No one can discuss 
the case with you and if they do attempt to discuss it with you 
just\ tell them the Court has instructed you not to allow any-
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one to discuss it with you and this will apply until the case 
has been concluded. 

(Recess). 

page 196 ~ 

(In chambers). 

September 27, 1961, 
Morning Session. 

The Court: Gentlemen, I am ready to pass on the matters 
presented me late yesterday afternoon unless there is some 
other matter you want to present for or against what you have 
already said. I have found right many cases involving the 
subject we talked about. 

Mr. Watkins: Your Honor knows all I know and more 
too. 

The Court: It presents a novel question in that Mr. Daniel 
representing the plain~iff has asked the Court to put on an 
adverse witness, the witness Burley. Mr. Rosenberger, who 
represents the plaintiff also, objects to putting him on and 
asks to put him on as a Court's witness. Mr. Frost and Mr. 
Whitehead I believe both objects to using him as either a 
Court's witness or as an adverse witness. 

Mr. Frost: I don't think I can stop him from being an 
adverse witness. 

The Court: This does present a novel question 
page 197 ~ of persons on the same side, one saying this and 

one saying that, so the Court is going to try to 
decide and do what it thinks is fair and just in the case. 

First, dealing with the problem of the ·Court's witness, there 
is considerable Virginia cases on it. I think the first case was 
a case decided in 107 Virginia, 656, Blackwood Coal Compam;y 
v. James. The question was there raised and the Court there 
stated that it has not been the practice in this state for the 
Court on its own to call witnesses in civil cases. They did not 
decide that in this case. Pendleton v. Commo111Wealth, 131 
Virginia, 676, which is a criminal case as you can see from 
the title, there the Court called a witness to a crime at the 
request of the Commonwealth's Attorney over objection of 
the defense attorney because he had been unable to talk to the 
witness and the witness wouldn't talk to him and there the 
Court allowed the witness to be called as a witness on behalf 
of the Court and then allowed both the -commonwealth and the 

defense attorneys to cross examine. 
page 198 ~ Mr. Daniel: Your Honor, I don't object to this 

witness being called as a Court's witness. 
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The Court: Then the Court there reiterates what was said 
in the Blackwood case and said ''We are of the opinion that 
in a criminal case under circumstances above stated the Court 
has a right in the exercise of sound discretion to call witnesses 
as was done in this case'' but that was a criminal case. 

Then I notice in a case, 200 Virginia, 186, Robinson v. Peter­
son, this was a case in which there was a civil matter and a 
statutory proceeding under that section of the Code to estab­
lish a boundary line and in that case the Court directed a civil 
engineer to go out and make a survey and then he came back 
and the Court put the civil engineer on as a Court's witness 
and allowed both parties to cross examine him. The Court 
there said: "It is not the general practice in this Con1Dlon­
wealth for a Court on its own motion to call a witness in a 
civil case," there citing Black'tvood Coal Company v. J011nes 

and Pendleton v. the C.ommo'fi!Wealth but said, ''In 
page 199 ~ this particular proceeding there is a statute which 

allows the Court in this particular case to have a 
survey made,'' so there they did not have to directly pass on 
the question. They just cite the general principle of law 
and they get around it by letting him be called under this 
other section. 

Then there is another case in 201 Virginia, 747, which is an 
equity proceeding concerning charge and surcharges of com­
missioner's accounts and reports and there was a witness 
neither side was able to interview. The Court put that witness 
on as a Court's witness and says "In an equity matter that 
where the Court felt or the Chancellor felt where equity would 
be done it would be necessary for the Court to call any wit­
nesses that ·were necessary," and there again states it is not 
the general practice of this state for the Court of its own 
motion to call witnesses in a civil case and cites the three other 
cases I have previously cited. "It is a matter resting with the 
sound discretion of the Court and should be exercised with 

1 great care," and cites Corpus Juris Be{J'UI'ndum 
page 200 } Section 350 page 70. 

As far as I have been able to see there has not 
been any ]a,v action in any case in which the Court has called 
a witness other than this case. 

1\fr. Rosenberger: I was just appointed guardian a.d litem 
yesterday morning so I couldn't have talked to anybody. 

The Court: The Court is of the opinion that it is certainly, 
as the cases have reiterated time a.nd time again, not the 
general practice of the Court to call a person as the Court's 
witness; therefore the Court will not call this witness as a 
Cowt 's witness. 

Now, on the other question as to whether or not he should be 
! 

~ . ·.· 
~· . .. .· 
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called as an adverse witness, it appears to 111e that this witness 
is adverse. The fact he is represented by 1\fr. "\Vhitehead in 
the same suit aga.inst-

1\'[r. vVhitehead: Not the same suit. 
The Court: The fact is you are representing the same in­

terest. 
l\fr. Whitehead: Gro,ving out of the same accident. 

The Court: The Court is of the opinion that 
page 201 ~ the plaintiff has a right to call the witness as an 

adverse witness and subject to the rules of cross 
examination. I don't see how that can prejudice l\f r. Rosen­
berger in his cross examination of him. You may call him as 
an adverse witness and then if the adverse side brings out any­
thing that Mr. Rosenberger would like to cross examine him 
on he can do so ; however, if the other side chooses not to 
examine at that time and places l1hn on the stand at a later 
time to bring out anything else 1.\'Ir. Rosenberg-er then has a 
right to cross examine him on any matters he chooses to cross 
examine him on. 

:Nir. Rosenberger: It is understood we will not be subject 
to violating· a rule with two counsel examining the same wit­
ness? 

The Court: You can examine him when he is placed on as 
an adverse witness. 

1\fr. Frost: We object to that. 
1\fr. Rosenberger: Mr. Daniel wanted the privilege of 

examining him. 
The Court: I don't see why you can't ask the questions 

as 'veil as 1\fr. Daniel. 
page 202 ~ Mr. Daniel : I am g-oing to examine him only 

for a particular purpose. 
The Court: If you examine him first then Mr. Rosenberg-er 

cannot come in on cross examination and examine hhn. Why 
not let l\fr. Rosenberger ask the questions? 

l\fr. Daniel: I don't 1nind that except Mr. Rosenberger, I 
understand, wants to ask this man some questions we don't 
want brought. out on our part of the evidence at this time. 

1\fr. Rosenberger: I 'Yould like to have it on the r~cord you 
want to ask him the sole question of l1ow fast the automobile 
was going. 

l\fr. Daniel: I want to ask him if 11e was a pa~seng-er in 
the car, if they chang-ed drivers after they left Whitey's Truck 
Stop, and what ,vas the speed at the time the aecident occurred. 

The Court: You are g·oing to be bound bv it if he says they 
cl1anged drivers. If you ask that question he is your witness. 
If he answers "Yes" then you are bound by it. 
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~Ir. Daniel: Except he is an adverse witness. 
page 203 ~ The Court : You are bound by him under the 

i rules of cross examination. 
Mr. Watkins: Here is our position: Mr. Daniel is very 

familiar with certain matters of this case that I think 1\{r. 
Rosenberger hasn't had an opportunity of becoming familiar 
with because Mr. Daniel has been in the case a long time. 

The Court: Mr. Rosenberger can become familiar real 
easy. 1\{r. Rosenberger catches on right quick. 

Mr. Rosenberger: I have a hard time keeping up with these 
boys. 

¥r. Daniel: I unde-rstand you are not going to cross 
examine about the speed but about these other things. 

Mr. Rosenberger: He doesn't want me to examine him 
about the speed and the contradictory statements he made on 
other occasions. 

The Court: I understood the only thing you 'vanted to go 
intq was the speed. 

1\l):r. Daniel: That is right. 
'Fhe Court: If you drop it there and they choose to go into 
I other matters then Mr. Rosenberger would be able 

page 204 ~ to cross examine on the matters that they broug·ht 
out on their examination of him. 

Mr. Rosenberger: We might agree that we will sit down 
together ·and see what questions might be -asked and I might 
leave it entirely to 1\{r. Daniel. 

~Ir. Daniel: Then I want to ask this witness if he was a 
passenger in the car and the speed of the car immediately be­
fore the accident. 

The Court: All right. 
1\tir. Rosenberger: And it is on the basis he is an adverse 

witness f 
Mr. Daniel: That is right. 
The Court: That is 1ny ruling. If you want to except go 

right ahead. 
1\{r. R-osenberger: We object for the reasons heretofore 

nofecl. · 
The Court: 'Vhat is your objection? 
1\tir. Rosenberger: The plaintiff, by counsel, objects and 

excepts to the action of the Court in refusing to call the wit­
ness as a Court's witness for the reasons heretofore stated. 

Mr. Daniel: Put that in as the plaintiff's de­
pag-e 205 ~ fense counsel. 

The Court : The exception is noted by 1\fr. 
Ro~enherg·er, guardian ad litem for the infant plaintiff. 

¥r. "Whitehead: The defendant, by counsel, excepts to the 
Tuijng of the Court in per1nitting the witness, Thomas Burley 
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to be called as an adverse witness on the ground that the plain­
tiff has had at all times an opportunity to talk with and to go 
over this matter with Thomas Burley before I was employed 
as his counsel and furthermore on the ground-

The Court: State what date you were employed. 
~Ir. Whitehead: Employed the latter part of December, 

1960, and this man, according to the evidence which will be 
presented, was out of the hospital and around less than ten 
days after the accident, and further on the ground that the 
representatives of the plaintiff or working on behalf of the 
plaintiff, have talked to Burley and have obtained statements 
from him shortly after the accident, those representatives be-

ing the liability insurance carrier on the Chev­
page 206 ~ rolet car which was involved in the accident and 

it being the Nationwide Insurance Company, and 
these staten1ents have been available to Mr. Rosenberger, rep­
resentative of Nationwide Insurance Company, and of record 
as one of counsel for the plaintiff and guardian ad litem for 
the plaintiff in the counter-claim. 

The Cour.t: Although the record may have been available 
if the witness is adverse you still have a right to call him as an 
adverse witness regardless of anything else and the particular 
statement referred to I understand is an ex pa;rte statement 
taken in the hospital and is plainly inadmissible under the 
Virginia Code. 

Mr. Whitehead: And further on the ground that this wit­
ness, as far as this proceeding, is not a party in interest and 
has no :financial interest in the outcome of this case and as far 
as the statements that were made although some may have 
been in writing there were oral statements made 'vhich were 
known by the representatives of Nationwide Insurance Com­
pany shortly after the accident. 

The Court: I understood your associate conn­
page 207 ~ sel, Mr. Frost, to make a statement that the wit­

ness was adverse. 
~fr. Frost: I said there was no question about the fact 

you can call him as an adverse witness. 
:Afr. Whitehead: He may be adverse as far as not testify­

ing as they want him to but he is not adverse as set out in 
the section by which he is being called as an adverse witness. 

The Court: One case said he doesn't have to be ad versed 
in interest if he is hostile, they even go tba.t far. 

~Ir. Whitehead: There is no evidence as far as I know 
that the witness is hostile. 

Mr. Watkins: As a matter of keeping- the record straight 
}Ir. Daniel and myself were not employed until long after 1\Ir. 
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Thomas R. Burley. 

Whitehead had been employed as counsel for Burley. We 
have never had a chance to talk to Bur ley. 

Mr. Whitehead: May I get this in the record so it will show 
that this suit was instituted on behalf of the plaintiff in this 

case around January 24th, 1961 and the parties 
page 208 ~ had all the time from that time up to the trial to 

apply for a pre-trial deposition, certainly after 
April 1st, and did not until within one week of the trial. 

~fr. Watkins: We didn't have that law at that time. 

(In the courtroom-jury present). 

The Court: All right, gentlemen, you may proceed. 
Mr. Daniel: If your Honor please, I want to call 1\tir. 

Thqmas R. Burley as an adverse witness. 
'llhe Court: All right. 
Mr. Whitehead: It is my understanding that wasn't the 

understanding. 
Mr. Daniel: It is in the record. 

THOMAS R. BURLEY, 
called as an adverse witness by the plaintiff, having been first 
duly sworn, testifies as follows: 

DIRECT EXAMINATION. 

By J\fr. Daniel : 
Q. You are Thomas R. Burley, are you not? 

page 209 ~ A. That is right. 
Q. Mr. Burley, were you a passenger in the 1960 

Chevrolet automobile of Carroll M. Johnson's on October 
18th around 11:30 o'clock P. M. when the same was wrecked 
in a c.urve just east of Goose Creek in Bedford County? 

A. Yes, I was. 
Q. Could you estimate the speed of that vehicle at the time 

it went into the curve and just immediately before it wrecked? 
A. At the time it went into the curve I would say around 

seventy-five. 
Q. Around seventy-five miles an hour? 
A. Yes, and at tl1e time of the wreek I would say around 

eighty, eighty-five or ninety. 
Mr. Daniel: All right, that is all the questions I care to 

ask you. 
i 

:N"ow, if your Honor please-

' : 

-.~;-.:}( 
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Thomas R. Burley. 

l\Ir. vVhitehead: If we go over this matter and if anything 
else is to be said it should be said in Chambers. 

The Court: Do you want to examine him 1 
JVIr. 'Vhitehead: Yes, sir, we want to examine 

page 210 ~ hin1. 
The Court: You 1nay exa1nine him. 

CROSS EXAlVIINATION. 

By l\ir. "\\7hite·head : 
Q. Thomas, what is your age f 
A. Nineteen. 
Q. And what was your age at the ti1ne of this accident? 
A. Eighteen. 
Q. N o,v, at the time of this accident and the day before the 

accident 'vhere were you working¥ 
A. At Barker-Jennings. 
Q. Will you talk loud enough so everybody can hear you and 

look at the jury? 
A. I was working at Barker-Jennings Wholesale Company. 
Q. And were these other three gentlemen, Carroll Johnson, 

Duane Beasley and Tommy Leech, were thy working at Bark­
er-Jennings w'ith you at that time? 

A. Yes, sir, they were. 
Q. And you all knew each other there, did you not? 
.. A.. Yes, sir. 

Q. And how long had you four been working 
page 211 ~ there approxin1ately together, do you know' 

A. 'V e had been working together since some­
time in June. 

Q. All four of you had been working there since June of 
'60f 

A. Beasley and Johnson were working there longer. 
Q. But all four of you, after Leech got there, a.ll four of you 

had been working together you think from sometime in June 
until the tiine of the accident? 

A. Yes, sir. 
Q. I believe you had an automobile that you were using as 

your car, did you not' 
A. Yes, I did. 
Q. And I believe Duane Beasley had one he was driving. 
A. Yes, he did. 
Q. A.nd Tomn1y Leech had one he was driving. 
A. Yes, he did. 
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Tho'lnas R. Burley. 

Qj Then also there was a Chevrolet that you all took the 
trip in. 

A. Yes, sir. 
Q. Now, 'vhen did you all leave Lynchburg together? Was 

it before you got off work or after you got off from work? 
A. After we got off from work. 

page 212 ~ Q. Now, where were you all going to, Tommy? 
A. "\\7 e had planned to go to Roanoke. 

Q. Did you have any set plan or anything to do in Roa­
noke? 

A. No, just going up there for the ride. 
Q. Now, on that occasion after you a.ll got off from work 

where did you meet up with Carroll Johnson and Duane 
Beasley? 

A. I met them at Carroll Johnson's home over on River-
mont Avenue. 

Ql ""\V'hen you got there what car did you three get into? 
A. Into Carroll Johnson's Chevrolet. 
Q. And who started to driving the Chevrolet from there? 
A. Duane Beasley. 
Q. And who was on the front seat? 
A. l\fe and Carroll and Duane. 
Q. Both of you got on the front seat with Duane? 
A. Yes, sir. 
Q. Where did you go from there? 
A. We went out to Virginia Baptist Hospital. 
Q. Did you all get out or any of you get out there? 

A. Carroll got out and went in to see his grand­
page 213 ~ mother, I think. 

Q. ""\Vhen he came back where did you go to? 
A. \:\T e started to 460 toward Roanoke. 
Q;. What was the :fi·rst stop you made? 
..N. At The Florence Restaurant. 
Q. On what highway is The Florence Restaurant? 
... ~. On 460. 
Q. When you stopped at The Florence Restaurant did you 

all pick up anybody there Y Did anyone get in the car with you 
there? 

A. Yes, sir, Tommy Leech got in the car there. 
Q. Then when you left T·he Florence R-estaurant which way 

were you going then? 
A. Going toward Roanoke. 
Q. That would be west? 
A. Yes, sir. 

I 

,·., 
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Q. Now then, how were you all seated in the car at that 
time? 

A. Duane Beasley was driving, Leech was on the right 
front, Carroll Johnson was on the left rear and I was on the 
right rear. 

Q. What was your next stop Y 
page 214 ~ A. It was a little truck stop I guess about three 

or four miles west of the Florence. 
Q. Did you all g·et out of the car there! 
A. Yes. 
Q. And were any purchases made there? 
A. Yes. Carroll Johnson bought six cans of beer. 
Q. Then was the beer drunk there or was the beer put in 

the carY 
A. It was put in the car then. It wasn't drunk there. 
Q. When you then started out did you proceed west or come 

back east? 
A. Went on west. 
Q. "\Y ere you going toward Lynchburg then or toward Roa­

noke? 
A. Going toward Roanoke. 
Q. Now, how many cans of beer was in this carton, do you 

know? 
A. In the carton he bought Y 
Q. Yes. 
A. Six cans. 
Q. Who drank that beerY 

A. I drank about two cans of it, Carroll drank 
page 215 ~ about two cans and I guess Tommy Leech drank 

about two cans. 
Q .• Just drinking it riding along? 
A. Yes. 
Q. Did Duane Beasley drink any of it Y 
A. No, he didn't. 
Q. Now, what was the next place you stopped or got off the 

highway at all, do you recall? 
A. It was about two miles below· where we bought the beer 

we 'vent off on some secondary road to the left and Carroll 
was going to show Tommy Leech or Beasley one where some 
girl lived and the road circled around and came back into 
460. 

Q. Did you all get out to see this young lady Y 
A. No, we didn't get out. 
Q. Then you came on back into 460? 
A. Yes. 

. . 
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Q. Then where did you g·o T 
A. Continued on toward Roanoke. 
Q. Then, what was your next stop! 
A. We stopped at a Phillips 66 service station. 
Q. Do you know the name of that service station Y 
A. "Thitey 's. 

Q. Then when you got there did any of you 
page 216 ~ get out of the car? 

A. Yes, all four of us got out. 
Q. Then did you all leave there then? 
A. No, me and Beasley went in the restaurant part and got 

a Pepsi-Cola and Carroll Johnson went across the street and 
I don't know w·hether anybody else went ·with him or not. 
He went to see if he could get some more beer but they didn't 
selljit over there. 

Q~ So he didn't get any more beer there? 
A. No. 'V e stayed at the restaurant about fifteen or twenty 

minutes. 
Q~ Do you know approximately what time you reached 

'Vhitey's Restaurant? 
A. It was somewhere around 8 :00 o 'c.loek. 
Q. And you think you stayed tl1ere about fifteen or twenty 

minutes? 
A. That is right. 
Q. Then where did you go to? 
A. Went on to Roanoke. 
Q. N o"r then, could you tell us if you recall approximately, 

or do you know approximately how far it is from where you 
were at Whitey's Truck Stop or Phillips 66-it is 

page 217 ~ the same thing, isn't it Y 
A. Yes, sir. 

Q. I:Iow fm· is it fr01n there to Roanoke? 
A. Somewhere between five and ten miles, I don't know 

exaetlv. 
Q~ After you got to Roanoke what did you do Y 
A. We just rode around. 
Q. Tell us if you can recall in detail the best you can 'vhat 

you· did there and where you went. 
A. I don't know Juuch about the city. We just rode up and 

do"TJl the 1nain part of town two or fhree thnes and n1et this 
bnneh of boys, I think two or three boys in a '57 Chevrolet, 
and we got to talking to them about cars and we stopped at an 
Atnpco service station and boug·ht $2.00 worth of gas and I 
thhik some oil, I don't know. Then the boys in the Chevrolet 

I 

:x ... ~ 
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told us to follow them out to a place called Uncle Tom's. \Ve 
went out there and talked to them. 

Q. A place called what? 
A. Uncle Tom's. 
Q. And was Uncle Tom's a store, restaurant or what? 
A. It is a small restaurant. 

Q. So you went on out to Uncle Tom's. These 
page 218 ~ boys you n1et in the other car, did they go out 

there with you ? 
A. Yes, sir, they did. 
Q. Did you all go into Uncle Tom's? 
A. Yes, sir, we went in and talked to those boys about ten 

or fifteen minutes. 
Q. Then what happened' 
A. We then got back in our car and went back to the main 

part of town. 
Q. Then what happened? 
A. Then we went in a little sporting· shop, I guess it was, a 

place they sold magazines and all of us got a Pepsi-Cola and 
got a couple of magazines and came back out and got in the 
car and stopped at son1e bar. 

Q. Some what? 
A. A place that sells beer and Carroll ,Johnson, all four of 

us got out, and Carroll .Johnson bought two more cans of 
beer. 

Q. V\7ho drank those two cans of beer? 
A. Carroll drank them. 
Q. Exeept for the two cans he bought in Roanoke and ex­

cept for the six cans you got going up here in Bedford County, 
·was there any otl1er beer in the car or did any of 

page 219 } you all have any other beer 1 
A. No, ·we didn't. 

Q. Did any of you have any kind of alcoholic drinks at all 
except for that beerY 

A. No, sir. 
Q. Did you have any whiskey or vodka or gin or rum or 

anything else Y 
A. No, sir. 
Q. Now then, where did you then goY 
A. It was about quarter to eleven then so we started on back 

toward Lynchburg. 
Q. Could you tell us if you could approximately what time 

did you all get to R.oanoke? 
A. I couldn't say exactly, about 8 :30. 
Q. And 'vhen you ]eft Roanoke it was about what time? 
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A. ',Approximately quarter to eleven or ten minutes to 
eleven. 

Q. No'v then, when you left Roanoke where did you go to? 
A. The next place we stopped was at the same Phillips 66 

station that we stopped at before. 
Q. Had Duane Beasley driven the car all the time from 

here to R.oanoke Y 
page 220 ~ A. Yes, sir, he did. 

Q. Now, from Roanoke coming back to Whitey's 
Truck Stop or Restaurant who drove the c.ar from Roanoke 
back to Whitey's? 

A. 1Duane Beasley. 
Q. Then when you got back to Whitey's Truck Stop, you 

would be going east then, 'vouldn 't you Y 
A. Yes, sir, we would. 
Q. jWhere was the car stopped? 
A. They have got hvo sets of gas tanks there and we pulled 

on tl1e outside of the closest set to the road. 
Q. And did anyone get out of the car there? Tell me now 

"rhen the car pulled up there and stopped at that gas pump 
tell me what happened. 

A. All four of us got out of the car and went to the rest 
room. Carroll Johnson came out of the rest room and he 
'vent in the filling station to get some ice cream. 

Q. When you say rest room you mean the men's roomY 
A. The men's room. The guy in the filling station told us 

to move. the ca1· from the pumps if we didn't want any gas. 
Q. Who told you that f 

A. The guy at the filling station, Mr. '\Vood. 
page 221 ~ Q. Do you know him Y 

A. I don't know him. 
Q. Son1e man \vorking at the filling station told you to do 

what~ 
A. [lo move the car out from in front of the gas pumps if 

we didn't want any gas. 
Q. When did he tell you that f Was that before you went 

in the men's room f 
A. Before we went in the men's room. 
Q. 'Vas the car moved at that time before you went in 

the men's roomY 
A. No, it "rasn't. 
Q. N o'v after you came out of the men's room, you four 

came out, what took plac.e? 
A. ~Veil, Carroll went in the filling station to g-et some ice 

1. 
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crean1. J\tie and Beasley and Tonillly Leech got back in the 
car. 

Q. Who got under the driver's wheel? 
A. Duane Beasley. 
Q. Now then, was that car moved then 1 
A. Yes, it was. 

Q. And where was it driven to then? 
page 2~2 ~ A. Driven approximately fifty yards up in 

front of the restaurant. 
Q. Now, could you explain to us where the restaurant is 

with reference to the filling station and the men's room 1 
A. Well, it is just one building, the restaurant in one end 

and the filling station in the other. 
Q. Is it a small lot or a large lot? Can you explain what 

kind of place it is? 
A. It has a big parking area. 
Q. On what end of the building is the restaurant, the place 

you eat? 
A. It is on the west end of the building. 
Q. The restaurant? 
A. I thought you said the rest room. 
Q. I will put it this way: The place you eat, what end is 

that on? 
A. That is on the east end of the building. 
Q. Now, we won't use the words, rest room, because we 

will get it confused with the restaurant but what end is the 
men's room? 

A. On the west end. 
Q. Then when that car you say was driven from 

page 223 ~ the tanks over in front of the place you eat, the 
restaurant, is that right f 

A. Yes, sir. 
Q. Now then, how were you all sitting in the car at the time 

it was driven from the tanks over to the place you eat? 
A. Beasley was driving, I was on the right front, Tommy 

Leech was in the rear seat. 
Q. After you got in front of the place you eat with the auto-

mobile then what took place? 
A. Well, Carroll walked on over there to the car. 
Q. Carroll Johnson? 
A. ·Carroll Johnson. He walked over to the car from the 

filling· station and Tommy Leech asked him could he drive and 
he said he didn't want him to drive the car; that he had been 
drinking beer that night, and he asked him again and he said 
''Okay, go ahead and drive it." 
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Q. Let me ask you this: Before you all got back to Whitey's 
Truck Stop had Tommy Leech or not asked any time that night 
about whether or not he could drive? 

A. He had asked Johnson once or twice in R-oanoke to let 
him drive. 

page 224 ~ Q. So t'hen when Johnson told him ''All right, 
go ahead and drive,'' then what happened? 

A. 'Veil, Beasley got out of the car and Leech got out after 
he did. Then Beasley got in the rear seat and then Tommy 
Leech got under the wheel and then Carroll Johnson got in the 
rear seat. 

Q. Who was sitting on the front seat with Leech? 
A. I was. 
Q. ~hen at that time Leech was drivingT 
A. Yes, sir. 
Q. You were on the right front and where was Carroll J o'hn-

son sitting Y 
A. Behind the driver on the left. 
Q. And where was Beasley sitting? 
A. On the right rear. 
Q. Now then, what took plaeeY 
A. Then we started on back toward Lynchburg. 
Q. And who was driving at that time? 
A. Tommy Leech. 
Q. No,v, when you all left the filling station did you have 

any trouble with the car in the way he was driving it or any­
thing about leaving the filling station f 

page 225 ~ A. No, he just took out a little bit fast from the 
filling station. 

Q. Then, as I understand it, you have just told us about go­
ing into the curve you were going you would estimate seventy­
five and then just before the accident I believe you said eighty­
five or ninety, is that correct? 

A. That is correct. 
Q. Do you know where Goose Creek is? 
A. Yes, I do. 
Q. Now, let me ask you this: At the time you say you left 

\Vhitey 's place you say Tmnmy Leech w·as driving-that is, 
going east? 

A. Tha.t is right. 
Q. Now, would you please tell us who drove that car from 

tl1at time until thP time of the wreck or after the wreck? 
A. ~ommy Leech was driving. 
Q. Did Duane Beasley drive the car at any time from 

1\Thit.ey's going east up until the time of the accident? 

f.- ' 
.. ~. 
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A. No, he didn't. 
Q. "\Vhen was the last time that Duane Beasley drove the 

carY 
A. When we pulled up from the pumps to the 

page 226 ~ restaurant. 
Q. Do you recall just as the car went off the 

shoulder of the road down into the dip T 
A. Yes, I do. 
Q. N o,v, at that time how was it to your recollection? Was 

it running on all four wheels? 
A. Well, I couldn't tell exactly but I remember when I 

looked up, I looked ahead and he was going across the second­
ary road and I remember when we hit tha.t steel post and it felt 
like the car was turning a:round. 

Q. N o'v then, after tl1e wreck was over where did you go 
toY 

.A. I remember climbing the ba.nk and I remember getting 
on the high,vay. 

Q. Were you able to find anybody or did anybody come by Y 
A. I stopped some kind of truck. 
Q. Wbeu was the next time then that you saw Beasley, 

Duane Beasley? Where did you see him after the accident? 
A. I saw him up on the road after I stopped the truck. 
Q. Do you know how long that had been Y 
A. No, I don't. 

Q. Do yon know ho'v he got up there Y 
page 227 ~ A. No, I don't. 

Q. Well, did you all stay there until the officer 
came? 

A. Yes, I did. 
Q. Then where did they take you Y 
A. They took me to the hospital, I guess. 
Q. What hospital was that? 
A. Bedford County Hospital. 
Q. How long were you a patient there in the hospital? 
A. About nine days. 
Q. Now then, after you were released from the hospital then 

did you come on back to your home? 
A. Yes, I did. 
Q. I believe you live over near Sweet Briar in Amherst 

County. 
A. That is right. 
Q. And who do you live withY 
A. I live with my uncle, Mr. E. T. Lawhorne. 
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Q., Now, after you were in the hospital did the police officer 
c01ne to the hospital to see you 1 

A. How is that~ 
Q. Did the State Trooper come to see you while you in the 

hospital? 
page 228 ~ A. Yes, sir, a State Trooper came to see me 

while I was in the hospital. 
Q. And do you know his name? 
A. State Trooper Wilkes. 
Q. Did he ask you at that time about who was driving and 

about the accident? 
A. Yes, he did. 
Q. Now, I want to ask you this: When he talked to you 

at that time did you or not at that time tell him who was driv­
ing- when you left Whitey's place-that is, the restaurant? 

A.: I told him who was driving when we left. 
Q., And who did you tell him was drivingY 
A.! I told him Tommy Leech was driving. 
Q. 1 Did you tell him who was driving at the time of the acci­

dent? 
A. No, I didn't. 
Q. Well, Tommy, why didn't you tell the man when he 

talked to you there at the hospital, why didn't you tell him 
who was driving at the time of the accident T 

A. Well, we were all four friends and I didn't want to get 
anybody in trouble. 

page 229 ~ Q. Did you know at that time that Johnson "ras 
dead? 

A. Yes, I did. 
Q. Had you been informed about whether or not Leech was 

seriously hurt.? 
A. Yes, I had. 
Q. Now, when you were released from the hospital you say 

you rwent to your uncle's home where you made your home 
over

1 
at Sweet Briar Y 

A. Yes, I did. 
Q. Now, did you later talk to the officers and tell the officers 

wl1o was driving at the time of the accident? 
A. Yes, I did, about a week after I got out of the hospital. 
Q. And did you or not go home and have a talk "rith your 

uncle about it? 
A. Yes. I told him I hadn't told the State Trooper who was 

driving and he told me the best thing for me to do 'vas to go 
ahead and tell the truth about it. 

Q.l Then after that did you meet the State Trooper~ 
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A. Yes. 
Q. \Vbere? 

A. At the Virginia Department of Highways 
page 230 ~ office on 501. 

Q. Is that just outside of Lynchburg? 
A. Yes, sir. 
Q. Did you then tell the Trooper who was driving the car 

at the time of the accident Y 
A. Yes, I did. 
Q. And who did you tell him was driving? 
A. Tommy Leech was driving. 
Q. While you were in the hospital were you in the room 

with either Mr. Beasley or with Mr. Leech Y 
A. No, I wasn't. 
Q. Were you or not informed while you were there in the 

hospital of the serious condition that Tommy Leech was in Y 
A. Yes, they told me. 
Q. I believe it has been brought out in evidence but I will 

ask you, on that night was the road dry and was it clear or was 
it raining? 

A. The road was dry a.nd it was clear. 

Mr. Whitehead: All right, gentlemen. 

RE-CROSS EXAMINATION. 

By Mr. Daniel: 
Q. Mr. Burley, when you all made plans to take 

page 231 ~ this trip to Roanoke where were you at that time, 
at Barker-Jennings Y 

A. Yes, sir. 
Q. And you and Johnson and Beasley got together before 

you picked up Tommy Leech at Forest, I believe. 
A. I couldn't hear you. 
Q. Did you and Duane Beasley and Carroll Johnson get 

together before you picked up Tommy Leech at Forest? 
A. That is right. 
Q. Did you all kno'v at that time that Duane Beasley was 

the only person who wasn't going to drink any beer? 
A. That is right. 
Q. Was that why you decided Beasley should drive the carY 
A. Tha.t is right. 
Q. I believe after you got to Forest you picked up Leech 

and about what time was that? 
A. Somewhere around 7:00 o'clock. 
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Q~ Do you know what time you left the hospitalf 
A. No, I don't. 
Q. Did you check your watch at any time to see what time 

it wast 
A. No. 

page 232 ~ Q. The next place you went was where you got 
the beer. Is that right Y 

A. That is right. 
Q. Is that just past Forest? 
A. Yes, it is. 
Q~ Do you know if that is the place that at that time was 

call~d Reynolds' place or is called Reynolds' place now Y 
Al I don't remember seeing any name there. 
Q. Then, as I understand, you went on to Bedford. Did 

you stop at any other place, the Auto-Dine or any other place? 
A~ No, sir. 
Q.! You didn't stop at a place called Auto-Dine T 
A~ No, we didn't. 
Q. Did you circle around it f 
A. I don't remember that. 
Q. "'Who was telling Beasley where to drive that night T 
A. No one. 
Q. Did Carroll Johnson ever tell him how to drive and 

where to drive? 
A. No, he didn't. 
Q. Did he ask Beasley to drive the car for him? 

A. Yes, he did. 
page 233 ~ Q. And was that so be, Carroll Johnson, could 

drink beerY 
A. That is right. 
Q. How old was Carroll Johnson? 
A. He was twenty-one, I think. 
Q.; The rest of you all were between eighteen and nineteen 1 
A~ That is right. 
Q. Carroll Johnson is the one who bought the beer. Is that 

right? 
A. That is right. 
Q. Was that because he was over twenty-one Y 
A. I guess so. 
Q. You don't remember circling around the Auto-Dine, you 

sav. 
A. No, I don't. 
Q. Do you know w·here the Auto-Dine is Y 
Al No, I don't. 

I 

:.?. 
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Q. Do you know what time you left R.eynolds' place after 
you bought the beer 1 

A. I couldn't say exactly. We stayed there about five 
minutes. 

page 234 ~ Q. Then you say you went on a side road to a 
girl's house to see where it 'vas? 

A. That is right. 
Q. Do you know where that was? 
A. I couldn't tell you but I kno'v it when I see it. 
Q. 'Vas it before you get to Bedfo-rd or after? 
A. Before you get to Bedford. 
Q. Could you tell me approximately where it is? 
A. It was approxin1ately two or three miles belo'v the place 

've bought the beer. 
Q. Do you know where the Perrowville road is? 
A. No, I don't. 
Q. Now, did you go to any other plac.es on the way to Roa-

noke before you got to Whitey's Truck Stop¥ 
A. No, we didn't. 
Q. Did you c.ircle any places? 
A. No, sir. 
Q. Did you have any traffic in Bedford to amount to any­

thing? 
A. No, sir. 
Q. I-Iow long do you think it took you to go to this girl's 

house? 
page 235 ~ A. Approximately two or three minutes. 

Q. Just drive down and back1 
A. No, the road leaves 460 and circles around and comes 

back into 460, about a mile and a half 01· two miles below. 
Q. Does the road have a numbe1·f 
A. It l1as a number but I don't kno'v vthat it is. 
Q'. Is it a part of old 460? 
A. It eould be, I don't know. 
Q. All tl1is time did Duane Beasley drive the car up to 

'V11itev's Truck Stop? 
A. Yes, sir, that is right. 
0. How "ras he driving? 
A. He 'vas driving along fifty-five or sixty. 
Q. Any complaint about l1is driving·t 
A. Not a bit. 
Q. Apparently everybody was satisfied wit11 the way he 

was driving-? 
A. Yes, sir. 
Q. And you say Totnmy Leech you think drank hvo beers? 
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A~ That is right. 
! Q. Do you happen to know how long you 

page 236 r stayed at Whitey's Truck Stop~ 
A. About fifteen or twenty minutes. 

Q. And that is about five or ten miles from Roanoke, you 
sayf 

A. That is right. 
Q. And you got there about what timet 
A. Got where! 
Ql To Whitey's Truck Stop the first time. 
A~ I ""ould say around 8 :00 or 8 :30. 
Q~ Around 8:00 to 8:30. What were you doing at that 

place~ 
~ l\fe and Beasley got out and got a Pepsi-Cola at the 

restaurant. 
Q• You had had two beers before that? 
A~ That is right. 
Q. You said J o'hnson 'vent across the street, didn't you? 
A. That is rig·ht, a little store across the street. 
Q. Is it directly across the street~ 
A. Yes, it is. 
Q. You mean across 460¥ 
A. Yes. 

page 237 ~ 

to Roanoke? 

Q. Is that a three-lane highway there t 
A. I don't remember. 
Q. Now, do you know the reason 'vhy you went 

A. No, just to have a good time, ride around. 
Q. How long had you known Duane Beasley before you 

'vent on this trip f 
A. Ever since I had been woTking at Barker-Jennings, 

about three months. 
Q. And was he working there before Tommy Leech came 

the1~e? 
Al Yes, he was. 
Q. And were you working there before Tommy Leech came 

there? 
A. No, I think n1e and Tommy Leech came there about the 

same time, maybe a week's difference. 
Q. Had you been around with Duane Beasley double dating 

with him or anything of the kind f 
A. No, I hadn't. 
Q~ You say yon came back to Whitey's Truck Stop after 

you \had been to these places in Roanoke f Is that right? 
A. Yes, sir. 
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Q. On previous occasions you have been questioned about 
this wreck, haven't you 1 

page 238 ~ A. You mean by who Y 
Q. By Trooper C. E. Wilkes. 

A. Yes, sir. 
Q. Were you ever able to tell him on those occasions where 

you went in Roanoke? 
A. I don't remember. 
Q. You don't remember. You mean you don't remember 

telling him. You remember to the point you could tell him 
like you are telling it now or you just don't remmnber 
whether you told it or not Y 

A. I talked to him right after the accident and he said I 
talked to him. He said I did but I don't remember talking 
to him at all. 

Q. You don't remember talking to him? 
A. After the wreck 1 
Q. You remember coming up on the highway, you said. 
A. That is right. 
Q. You remember flagging a truck, you say. 
A. I remember that. 
Q. And you remember Duane Beasley coming upY 
A. Yes, sir. 
Q. And you remember the State Trooper coming up¥ 

A. I remember seeing him. 
page 239 ~ Q. You remember getting in his car? 

A. I think I do, I am not sure. 
Q. Do you remember Duane Beasley being in the front 

seat and you in the back seat? 
A. I think so. I am not sure. 
Q. Why aren't you sure about that partY Did you have 

a head injury? 
A. Yes, I did. 
Q. What type head injury? Were you hurtY 
A. I don't know, more or less a brain concussion, I think. 
Q·. Were yon unconscious Y 
A. Not while I was in the hospital, I don't know whether 

I was during the wreck or not. 
Q. I want to take you back right now to Whitey's Truck 

Stop when you came back the second time on the way to 
Lynchburg. You said Beasley drove into the pumps on the 
outside. Is that right Y 

A. Yes, sir. 
Q. You didn't know John Wood before that? 
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A. No, I didn't. 
page 240 ~ Q. You have nothing ag-ainst him and he has 

nothing against you as far as you know? 
A. No, sir. 
Q. At that time how long did you stay there all together 7 
A. From the time we pulled in until the time we were leav-

ing to go to Lynchburg. 
Q. About fifteen minutes 7 
A. About fifteen minutes. 
Q. I am talking about the second time. 
A~ Yes, sir. 
Q~ All you did was to go to the rest room and Carroll 

Johnson bought a cup of ice c.ream. Is that rightY 
A. Yes. 
Q~ Was it a Dixie cup or do you know? 
A~ I don't remember. 
Q~ The restaurant is located in the same building that 

the :filling· station is located in, isn't it 7 
AJ That is right. 
Q .. And isn't the office of that filling station right next to 

the restaurant 7 Let me show you the pictures. Here is 
Plaintiff's Exhibit No. 3 and I ask you if that is Whitey's 

Truck Stop you are talking about. 
page 241 ~ A. Yes, sir. 

Q. This sign which has ''Restaurant'' is the 
restaurant you are talking about? 

A. Yes, it is. 
Q. Will you point out where the office of the :filling station 

is 1 
A. Right through this door right here. 
Q. Would you mark that with this pen with an XY 

i 
Nate : The witness does as requested. 

I 

Q.i Could you estimate the length of that building? 
A. I would say between one hundred and twenty-five and 

one hundred and fifty feet. 
Q. You think it would be that longY When you parked 

at the outside pumps you were near the center of the build­
ing at that time, were you not Y 

A. No, sir, about twenty feet from the west end. 
Q. Aren't the pumps right in front of the center of the 

office of the filling station 7 
A.l More or less. 
Q.l Now, you stated when you pulled away from there 
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Duane Beasley drove the car fifty yards down 
page 242 ~ to in front of the restaurant. Is that right 1 

A. I said approximately :fifty yards. 
Q. Don't you realize that would be approximately one hun­

dred and seventy-five feet from the pumps down to in front 
of that restaurant T 

The Court: One hundred fifty feet. 

By Mr. Daniel: 
Q. Three times fifty is one hundred and :fifty. Do you rea­

lize that would be approximately one hundred and :fifty feet 
from the approximate center of the :filling station to the res­
taurant? 

A. That is just my estimation. 
Q. Let me ask you this: You were in front of the restaur­

ant and the restaurant was lighted, was it not~ They 'had 
lights on the apron and the driveway, didn't they~ 

A. Yes, sir. 
Q. And you had good visibility 1 
A. That is right. 
Q. Did you say about how far away frmn the door of the 

restaurant you drove the car? 
A. You mean the front door¥ 

Q. Yes, sir. 
pag·e 243 ~ A. About twenty feet. 

Q. Which side of the door, east or 'vest? 
A. Just about directly in front of it. 
Q. Pointed long ways headed toward Lynchburg? 
A. Yes. 
Q. Now, up to that point had there been any emnplaint 

about the way Duane Beasley was drivingt 
A. No, there hadn't. 
Q. You say Tommy Leech asked to drive a couple of times 

in Roanoke. '"\lbat did Carroll Johnson say then! 
A. I-Ie said ''No, you have been drinking and "'"e had 

planned for Beasley to drive and let Beasley drive''. 
Q. And he had still been drinking when you got to 'Vhitey's 

Truck Stop, hadn't he? 
A. "Who1 
Q. Leech. He had l1acl s01nething to drink, hadn't he f 
A. l-Ie had had hvo beers. 
Q. Was it planned for Duane Beasley to drive to Roanoke 

and back that night? 
A. Yes, it l1ad been. 
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Q. Getting back to this point right after the accident where 
you said you remembered being up on the road, 

page 244 ~ remembered the State Trooper, and remembered 
other thing·s and I will ask you this, do you re­

member being in the rear seat of the Trooper's ca.r while 
Duane Beasley was in the front sea.t 1 

X. I don't kno,v. I have a faint recollection of seeing the 
car with a red light on top. 

Q. You said you remembered the State Police coming 
there. 

A. I reme1nber seeing the State Policeman and I remem­
ber seeing· the car with a light on top of it. 

Q. "'\Vhen did your memory become bad on you~ You re­
member going up the bank and flagging the truck and the 
State Trooper coming up there, did your memory go bad 
at the point where you got into the Trooper's car¥ 

A. It seems like I remember getting into the Trooper's 
car. It seems like I got in the front seat. 

Q. Does it seem like you remember Beasley being in the 
carY 

A. I don't remember. 
Q. You don't remember Beasley being in the car at alH 
A. No, I don't. 
Q. Do you kno'v how you got to the hospital Y 

A. No, I don't. 
page 245 ~ Q. Do you remember whether an ambulance 

took you or the Trooper' 
A. No, I don't. 
Q. You don't remember any conversation with the Troop­

er1 
.A. No, I don't. 
Q. Don't you remember the Trooper asking you who was 

driVing the car at that time? 
..N. No, I don't. 
Q. At that time did he ask you and didn't you tell him you 

did not know and turned to Duane Beasley and asked him 
'vho was driving? 

A. R.ight at the accident Y 
Q. While in the Trooper's car . 
... A,.. No, I don't remember it. 
Q. You don't deny it or don't remember it? 
A. I don't deny it and don't remember it either. 
Q. Let me ask you this: You say you were conscious in the 

hospital and knew the seriousness of Tommy Leech's in­
juries? 
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A. That is right. 
Q. And did you think Tommy was going to die at that 

time? 
page 246 ~ A. I did not know. 

Q. Had you heard he probably would? 
A. I heard he was pretty bad off and the chances were he 

could die? 
Q. When Trooper vVilkes came to you at the hospital who 

did you tell him was driving at that timeT 
A. I told him I did not know. 
Q. You did tell him you did not know then T 
A. That is right. 
Q. That was at the hospital? 
A. Yes, it was. 
Q. Did you know then? 
A. Yes, I did. 
Q. And your reason for not telling him was you didn'-t 

want anybody to get in trouble? 
A. Tha.t is right. 
Q. Let me ask you this: Have you employed Mr. White­

head as your attorney to represent you for personal in­
juries in this case T 

A. Yes, sir, I have. 
Q. And is it your understanding he will institute for you 

in the future a suit in your behalf? 
page 247 ~ A. Yes, he will. 

Q. :Have you read the deposition that Tommy 
Beasley-! mean Duane Beasley gave before this actual trial 
began, some two or three weeks ago, a little brown book 
son1et.hing like this 7 

A. No, sir, I haven't. 
Q. Did you ever tell the Trooper when he was questioning 

you about this that you were asleep or dozing and didn't re­
member anything about who was driving? 

A. I remember telling hhn I was asleep. 
Q. You told him that one time? 
A. Yes, I did. 
Q. You told him one time you did not know who was driv­

ing. Is that right? 
A. That is right. 
Q. And then do you remen1ber the date that you first 

told him that Tommy Leech was drivingf 
A. No, I don't. It was after I got out of the hospital. 
Q. How long after you got out of the hospital f 
A. I don't know exactly, I think about a week. 
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Q. Is your uncle's nan1e Elmo T. La·whorne~/ 
A. That is right. 

page 248 ~ Q. Did you ever discuss this with him and say 
you were going· to decide to say Leech was driv­

ing? 
A. SirY 
Q. You said you discussed it with your uncle. Did you 

make the statement you had decided Leech was driving? 
A. No, I didn't. I talked to him and I finally told him I knew 

who was driving. 
Q. At the end of that week after you got out of the hos­

pital you knew then Tommy Leech was still unco:ricious, didn't 
you7 

A. Yes. 
Q.: And you knew his prospects weren't goodY 
A~ He wasn't unconscious when I got out, he was coming 

and !going. 
Q.' ' '7hen did you get out of the hospital 7 
A~ On the 29th. 
Q. The 29th of whatY 
A. October. 
Q. If the doctor said he was unconscious for ten days 

you 'vould have been out before he became conscious. 
A. I went in to see him before I left and he was conscious. 

Q. Was he able to talk sense to you Y 
page 249 ~ A. No, he wa.sn 't. 

Q. He didn't know what was going on then, 
did he? 

A. No, he didn't. 
Q. Didn't you decide tha.t Tommy would be the man who 

couldn't be hurt by who you said would be driving after you 
got out? 

A. SirY 
Q.i Didn't you decide because of Tommy's condition after 

you :got out of the hospital you might as well say he was 
driving figuring he would never get in the position where he 
could be hurt by itY 

A. No, I didn't. 
Q. Didn't you at one time in a statement to Trooper Wilkes 

say ''As far as I can remember Leech was driving"? 
A. I don't remember. I talked to him approximately three 

times in the hospital. 
Q. Now, the last time that you tallred to him you say was 

out here at the State Police barracks on 501. Is that right f 
A~ Yes, sir. ·; 
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Q. Do you remember where you were when you 
page 250 ~ told the Trooper you were asleep and didn't know 

who was driving? 
A. I was in the hospital. 
Q. This statement you gave the State Police on 501 was 

given on November 2nd, 1960, ,vasn 't it? 
A. I don't remember. 
Q. You know that Tommy Leech never was charged with 

any offense in this thing after this statement t 
A. I don't kno\v. 
Q. Did you know that Trooper Wilkes went back to Mr. 

John Wood with photographs of all of you? Did the State 
Trooper get your photograph~ 

A. He told me that. 
Q. Did the Trooper ever tell you what John Wood said Y 

~fr. Whitehead: I object. 
The Court: I sustain the objection. 

By Mr. Daniel: 
Q. When you left the hospital did you go to see Duane 

Beasley too? 
A. Yes, sir, I did. 
Q. He was conscious at that time, wasn't heY 
A. Yes, sir. 

Q. And you could talk with him at. that tin1e? 
page 251 ~ A. Yes, to a certain extent. 

Q. Mr. Burley, did you know as much about 
that wreck at the time you were in the hospital as you· did 
within a week after you got out? 

A. No, I didn't. 
Q. Where did you learn the balance of it 1 
A. It just came back to me. 
Q. Did you call the Trooper then about that or did he 

call yon and ask you to meet him? 
A. He contacted me for another statement. 
Q. And after all that came back to you you didn't report 

to him to tell him the true facts of the accident. Is that right? 
A. That is right. · 

RE-CROSS EXAMINATION. 

By Mr. "\Vhitehead: 
Q. 1\fr. Burley, Mr. Daniel has shown you here a little 

exhibit called Plaintiff's Exhibit 2 and another one called 
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I 

Plaintiff's gxhibit 3. Now, I ask you to look there. Where 
did you 1nake a mark on that picture 1 

A. Right here. 
page 252 ~ Q. Now, so as to get you straight, if you will 

look at the big picture where you can see some­
thing where he got you to make a mark that is where the soft 
drink box is, isn't it' 

A. Yes, sir. 

1\Ir. Daniel: I told bin1 to mark it where it was. 

By l\1r. "\Vhitehead: 
Q. If you made the 1nark there that is the soft drink box, 

isn't itf 

1\fr. !Rosenberger: Let the witness say where he made 
the m~rk, not let counsel say where he made it. 

Bv l\fr~ "'\Vhitebead: 
· Q. I. will put it tl1is way Will you please refer to the pic­

ture No. 3 and to the larger picture-

1\ir. Rosenberger: I object. lie is putting those two pic-
tures together. 

The Court: They overlap. 
l\Ir. Whitehead: I will just take one. 

Q. I will take Defendants' Exhibit 28 and ask you now, the 
light n1ight not be the best, but I ask you to look there and 

tell us where you made that mark and looking 
page 253 ~ at tho picture what did you put the mark on f 

A. I put it right there. 
I 

I 

1\fr. Daniel: Let him make that point too. 
I 

By J\llr. Whitehead: 
Q. vYhat does that represent? 
A. That is the door. 

1\fr. Rosenberger: Let him mark it. 

Bv l\f r. Whitehead : 
., Q. "\Vill you put a mark right there on the white-

Mr. Daniel: Let him say where to put the niark. 
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Note: The witness makes a mark on the photograph. 

By Mr. Whitehead: 
Q. If you want to put it on the black I will ask you to use 

a red pencil. 

The Court: You mark there where you thoug·ht the car 
was parked originally. 

The Witness: This is not what I am marking. 
Mr. Daniel: You are marking where it pulled down tot 

The Witness: No, you asked me to mark 
page 254 ~ where Carroll Johnson went into the filling sta­

tion. 

By The Court: 
Q. vVhat did you intend to mark in the first place? 
A. I marked the door to the office to the filling station. 
Q. Mark the door to the filling station on the large picture 

and do it yourself with that red pencil. 

Note : The witness does as requested. 

The ·Court: He has marked the door to the office on that 
large picture. vVhat exhibit is thatf 

1\{r. Whitehead: This is Defendant's Exhibit No. 28. 

By Mr. Whitehead: 
Q. N o,v, where is the door leading into the filling station? 
A. Right there at the red mark. 
Q. Now, where are the tanks or pumps that the car 'vas 

stopped beside first when it cmne from Roanoke back to 
"\Vhitey's¥ 

A. It stopped on the outside of these double pumps. 
Q. These pumps-what is this right here? That would be 

west. of that door. ~That does that showY 
A. It is the grease pit. 

page 255 ~ Q. Like the pump here and the pump there, 
I am referring· to the pump right directly or the 

one nearest to the filling station and the one furthest from 
the filling station, if you look to,vard 460 are those pumps 
more or less in line or not Y 

A. You mean in line with the door of the filling station? 
Q. Yes, sir. 
A. Yes, sir, they are. 
Q. Then what does this represent right here? 

';l·' .. 
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A.~ The restaurant. 
Q. You say all four of you went to the men's roomY 
A. Went right around the corner here. 
Q. Now then, that is Defendant's Exhibit 28. Now, I will 

ask you about Defendants' Exhibit 28-A and ask you when 
Beasley drove the car from in front of the pump could you 
point out some place approximately on Exhibit 28-A where 
he drove the car toY 

A. We were right here in front of the door. 
Q. Forget about that car because that shouldn't be in the 

picture showing. 
A. We were right along here. 

page 256 } Q. Did I understand you to say as you walked 
out of the door of the restaurant you were about 

twenty feet from the car? 
A. About twenty feet. 
Q. 4-nd which way was the car when it pulled over there 

heading? 
A. It wasn't directly parallel with 460, it was headed I 

don't know what angle it was. 

The Court: You will have to speak a little louder. 

By Mr. Whitehead: 
Q. You say the car was headed in an angle Y 
A. Yes, about an angle like this (indicating). 

Mr. Rosenberger: We don't want to keep anything out 
but Mr. Whitehead has been over this on direct examination 
and this is not re-direct. He took him from the pump to the 
restaurant, who was driving when they left, and he is just 
reiterating. 

The <Dourt: But 1\fr. Daniel had him n1ark these pictures 
on his re-examination of him and Mr. 'Vhitehead is going 
over th~t in light of his testimony. 

1 Mr. Rosenberger: I think he went over it 
page 257 ~ once before. 

Mr. 'Vhitehead: I never asked him about any 
pic.tures on direct examination, 1\fr. Daniel brought that up. 

Q. Mr. Daniel asked you about putting this thing on some­
body. I will ask you this, Mr. Burley: Up to the time of this 
accident what was the relation between you four fellows, 
were you friendly or not? 

A. Yes, sir, we were pretty good friends. 
I 
I 
I, 

I . ·,:~ . 



132 Supreme Court of Appeals of Virginia 

Thonws R. B·urley. 

Q. Now, 'vas it your desire to put it on any one driver 
althought he may not have been the driver 1 

Mr. Rosenberger: That is a leading question. 
The Court: I sustain the objection. 

By ~Ir. vVhitehead: 
Q. Then, when the officer talked to you at the 'hospital as 

I understand you told l\fr. Daniel then that you told him 
Leech left driving the car but you told him then you did not 
know who was driving at the time of the accident. Is that 
correct? 

A. Yes, sir. 
Q. Then you say you left the hospital about October 29th' 

A. Yes, sir. 
page 258 ~ Q. Then you went home~ 

A. That is right. 
Q. Now, at that time did you ever tell your uncle or any­

body that you were going to put this thing on somebody 
whether it ought to be on them or not? 

A. No, I didn't. 
Q. And you say when you talked to your uncle your uncle 

told you to go to the State Police and tell them the truth? 

:Nlr. Daniel: I object to that line of questioning. 
The Court : You have been over that on direct. 

By ~Ir. Whitehead: 
Q. Now, l\ir. Daniel asked you if you had never contacted 

the State Police after that time but they contacted you. Now, 
I ask you wasn't it about that time that the State Police con­
tacted you 1 

1vlr. Rosenberger: Just a minute. That is leading, your 
Honor. l\1r. Daniel asked the witness if he knew what the 
date was and the witness said he did not. I object to him lead­
ing the witness. 

The Court: Rephrase the question. 

page 259 ~ By Mr. vVhitehead: 
Q. I am asking you this: About the same time 

that your uncle told you to go and tell the truth did not the 
State Police contact you and tell you to come out on 501 f 

~Ir. Rosenberger: We object to the leading question. 
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Th~ Court: That is a leading question. 

By Mr. Whitehead: 
Q.. I will ask you this then : Was there any days difference, 

if so how many days difference, from the time your uncle told 
you to go and tell the truth that the State Trooper got in 
touch with you ·y 

A. It was about one day. 
Q. Then, in accordance with the request from the State 

Trooper, did you go and Ineet him out at the office on 501, 
1\fr. Wilkes¥ 

A. Yes, I did. 
Q. I will ask you this : You were with Tonuny Leech all 

the time from the time you all left here until the time of the 
accident practically, w·eren 't you~ 

A. Yes, sir. 
' Q. Now, bow much of anything of an alcoholic 

pag·e 260 ~ nature did Tommy Leech have to drink during 
all tha.t period? 

A. Not over two beers. 

By The Court: 
Q. \Vhen were the two beers consumed that you drank? 
A. \Vithin a few minutes after we bought them. 
Q. 1N ould that be before you reached Roanoke~ 
A. Yes, sir. 
Q. You say you reached Roanoke about 8 :30? 
A. That is right. 
Q. Then after 8 :30 o'clock that evening until the tin1e of 

the accident Tomn1y Leech didn't have anything else to drink 
at all? 

A. No, sir. 
Q. I-I'd he eaten anything or drank anything other than any 

alcoholic beverage frotn the thne he had the beer up to the 
tin1e of :the accident? 

A. 1\Hght have drank a couple of Pepsi-Colas. 

By 1\tfr. Wl1itehead: 
· Q. "\Vhen the question caine up about taking this little 

jo~r ride, you four young fellows, was it one person or was 
it all of them, did all four of you decide to go and did one 

or all of you decide to let Duane Beasley drive? 
page 261 ~ A. Well, Carroll Johnson and Beasiey and 

Tommy Leech had decided to go before I knew 
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anything about it and they asked me Tuesday morning did I 
want to go with them. 

Q. That was October 18th Y 
A. Yes. 
Q. The same day of the accident Y 
A. Yes, sir, and I asked where they were going and they 

said to Roanoke, said going up for a ride. I said ''Why can't 
we have as much fun in Lynchburg?" He said "No, we are 
going to drink a couple of beers and won't anybody around 
here know it". I said "All right", so I went with them. 

Q. I overlooked asking you this: Who were you in the 
room with when in the hospital f Were you by yourself? 

The Court: You asked him if he was in the same room 
with the others and he said no. 

By Mr. Whitehead: 
Q. Were you in the room with somebody else? 
A. ·Yes, sir, I was in the room with a guy named Gene 

Dooley. 
Q. You didn't know him, did you Y 
A. No, I didn't. 

Mr. Whitehead: All right. 

page 262 ~ Mr. Daniel : May I ask two questions? 
The Court: No, he has been examined on 

direct, cross examination, re-direct and re-cross and this will 
have to stop some time. 

Mr. Daniel: All right. 

The witness stands aside. 

Mr. Daniel: I wish to offer as Plaintiff's Exhibit No. 1 
this paper. It was testified to yesterday without objection. 

The Court: This is the same as writing a witness' testi­
mony out and putting it in evidence. What is the purpose 
of that? 

Mr. Daniel: Because I don't think the jury can possibly 
remember every item I read and I thought it would be a 
proper exhibit for them to take to the jury room. 

Mr. Frost: The objection is the evidence is already in. 
He can mention it in his argument and the total amount has 
been testified to. 

};fr. Daniel: I will withdraw it. 
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If your Honor please, the plaintiff rests. 
page 263 ~ Mr. Frost: If your Honor please, we would 

1 like to make a motion in the absence of the jury. 
The ·Court: All right, members of the jury, retire to the 

jury room. 

(Jury out). 

Mr. Frost: The defendant, by his attorneys, moves to 
strike the evidence in the case of Thomas D. Leech against 
the said defendants on the following grounds: 

1. That there is no evidence shown by the plaintiff to prove 
that Beasley or Johnson was driving the car at the time of 
the accident; 

2. That there is no evidence of gross negligence; that there 
is evidence of speed; that there is no evidence showing the rea­
-son f~r the car getting out of control; and 

3. That there has been no agency established-that is, the 
legal principle of agency established that would hold Carroll 
Johnson or his estate in any event. 

Now, I would like to elaborate on the question 
page 264 ~ as to who was driving at the time. The bur-

den of proof is on the plaintiff to establish who 
was the driver of the vehicle. There is no burden on the de­
fendant to disprove it but there is a burden on the plaintiff 
to prove who was driving the automobile at the time of the 
accident and there is no evidence in the record at all as to 
who was driving other than the testimony of Burley who 
testified that Leech was driving at the time of the accident. 

The Court: There is evidence that Leec.h's wife over­
heard the boy in the hospital make an admission when 
talking ,to his mother and he told his mother that he was 
driving !the car. Isn't that legal evidence he was driving the 
car? Leech's wife overheard a conversation between Beas­
ley and ibis mother and at that time Beasley told his mother 
that he ~as driving the car. 

Mr. ]tr.ost: I think that is exactly true. 
The Court: Isn't that admission evidence that he was 

drivingY 
Mr. Frost: As I understood there was no definite time put in 

there when he was driving. Beasley has remarked 
page 265 ~ "I was driving the car." Novl, to my n1ind the 

question came up as to what time Beasley was 
talking about. There is no question about the fact Beasley 
was driving the car all the way up and aU the way back to 
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Wbitey's Truck Stop and a statmnent to come out, an iso­
lated statement, "I was driving the car", no question about 
that. Of ·eourse, Beasley hasn't testified but he is going to 
testify that he doesn't remember anything, the same thing 
Leech testified to, so that statement I think would have to 
be read in the light of all evidence and irrespective of W'hat 
Beasley testified to there is no question about the fact he was 
driving the car and at the tiine of the accident I tried to get 
from the girl, as I recall, what tin1e they were talking about 
and she said that is all he said. I said ''Will you give me 
the direct words¥'' and she said ''Beasley said 'I 'vas driv­
ing the car' ''. That I don't think is sufficient to base a ver­
dict on who the driver was or 1nake an issue where they 
have not carried the burden to sho"r who was driving at the 

time of the accident. 
page 266 ~ Now, as far as the agency is. concerned, this 

was a trip apparently planned by three boys or 
four boys and they picked out Beasley to drive because he 
didn't drink and used his car. Each of the boys had a car 
but there 'vasn 't any question about which car it was and the 
primary purpose "ras a convenience, not an agency pro· 
position, because they didn't want a man who had been drink­
ing to drive the car and that applied to Leech, Burley and 
Johnson and they all went along there and it was merely a trip 
of convenience. 

The Court: Do you gentlemen have anything to say? 
Mr. Whitehead: M·ay I say that as far as the motion 

about the driver, as far as the motion certainly against the 
Johnson estate, I, as attorney for the defendants, heartily 
join in that, but as attorney for the defendant I could not 
join in the motion, and the evidence shows unquestionably, 
that there was the grossest kind of negligence in this case 
and the sole question seems to be in this case a determination 

from the evidence who 'vas the driver. 'Ve take 
page 267 ~ the position, of course, that the evidence does 

not show that Duane Beasley was driving; that 
there is not sufficient legal evidence to go to the jury on the 
question that Duane Beasley was the driver at tl1e time, and 
furthermore, the plaintiff put Thon1as Burley on the stand, 
called him as an adverse witness, asked him 'vith reference 
to whether or not he was a. passenger in the car, and I take 
the position certainly by asking him that that he 'vould 
then be bound by anything he 111ayr say with reference as to 
ho'v the other people were seated in the automobile. 

1\fr. Daniel: I join in partly with }fr. Whitehead in that 
tl1ere was gToss negligence. As has been pointed out, Leech's 
wife heard Beasley state he was driving the car and in addi-
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tion the evidence of J\rir. John 1Vood who positively stated 
Beasley drove the car away from the .filling station and down 
the road and there is no evidence whatever that the drivers 
ever chang-ed between that restaurant and the place of the 
wreck and, in view of all the circumstances in the case, I 

1 think there is a strong presumption that if the 
page 268 ~ jury believe John vV ood that Beasley was the 

driver of the car, and as to the question of no 
reason for the car going out of control it has been shown 
there was an S-curve there with a bank over the side, an 
intersecting bigh\Yay and warning signs for half a mile or 
more before going into the curve and evidence which the jury 
could believe that he was going into that curve at eighty to 
ninety miles an hour, so I say the jury could infer from all 
the circumstances the reason why the car went out of con­
trol was because of the excessive speed. In addition, the pic­
tures of the damage to the car substantiate the speed. 

As td the agency question it is admitted in the pleading-s 
that this car was titled in the name of Co rene Johnson, 
mother of the deceased Carroll Johnson, but that it was ac­
tually liis car; tl1at he had all control of it. 

The Court : You mean the plaintiff is admitting that it 
"ras his automobile? 

Mr. Daniel: It is ad1nitted in the pleading·s that the car 
I is titled in her name but her son is now dead and 

page 269 ~ whose estate we are now suing, that that boy 
had complete control over the car and exercised 

dominion over it. Burley has testified that this trip was made 
to Roanoke and a plan was made for Beasley to drive so that 
they could drink and Johnson, according to the evidence, 
did most of the drinking, and I believe, without stating posi­
tively, that the presumption is when an effective owner is in 
an automobile and another person is driving it is presumed, 
until the contrary is proven, that the person so driving was 
driving 

1 
as the agent on business of the effective owner of 

the autqmobile. 
1\fr. Rosenberger: According to what transpired at the 

Phillipsl66 station this witness Burley said in response to 
a question from Mr. vVhitehead that at that station Leech 
asked permission of ,Johnson to drive the automobile and 
Johnson gTanted the permission and under those circums­
tances it shows control. 

The Court: He had control of who drove the car, no 
question about that. 

page 270 ~ 1\fr. Frost: It was his car. 
1\fr. Rosenberger: He was driving for him and 

he wa.s drinking. 
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The Court: But the witnes·s testified he didn't have direC­
tions, all he had was permission to drive. He let him drive. 
It was agreed he was going to drive because he wasn't 
drinking. 

Mr. Watkins : The evidence shows in Roanoke twice this 
boy asked for pennission from this man to operate the car 
and was refused. 

Mr. Whitehea i : That is right. 
The Court: I don't see why the agency question bothers 

you. I don't think any agency has been established, a rela­
tionship of principal and agent. In addition, I don't think it 
makes much difference one way or the other so Mr. McCarthy 
you may take this down : 

On Mr. Frost's motion to strike the evidence the Court 
with reference to the motion to strike the evidence against 
Duane Beasley on the ground that gross negligence has not 
been proven and that Duane Beasley was not the driver of 

the car is overruled for the reason that there is 
page 271 ~ evidence which, if believed by the jury, both 

c.ircumstantial and direct evidence, would, I think, 
meet the test sufficiently to submit that issue to the jury on 
gross negligence. 

There is direct evidence to show that shortly before the 
accident Beasley was driving the car and I think that raises 
a sufficient jury question to submit the matter to the jury as 
to who was driving the car, so on that issue I will overrule 
the motion. 

Now, on the motion to strike the evidence as to the adminis­
trator of ·Carroll Johnson the Court sustains the motion on 
the ground that the evidence, in the Court's opinion, is in­
sufficient to establish an agency relationship of principal and 
agent which is required in order to give Johnson the control 
that is required of a principal and agency relationship, so 
therefore the Court in striking the evidence against the ad­
ministratrix of Carroll Johnson will discharge the jury from 
further considering the case against her and will enter judg­
ment for the defendant, Carroll Johnson's administratrix, 

in the suit against her by the plaintiff Leech, but, 
page 272 ~ of course, it is not overruled as to Duane Beasley. 

Mr. Whitehead: Would you mind putting in 
there ''but. of course, retains the claim of the estate against 
Leech"? We have got three suits growing out of the same 
accident. 

The Court: That is not in the motion but I will put that 
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in if you want me to. The only thing I am striking from the 
proceedings is the suit of Leech against Corinne M. John­
son, administratrix of Carroll Johnson, and the other matters 
will ·be submitted to the jury on all issues. 

Mr. Rosenberger: So as not to prejudice any body's rights 
I suggest you proceed under that rule and enter a summary 
judgment and not submit the issue of Leech against Johnson 
because the jury would be confused. 

T"he Court: I am going to tell them that I have so held 
and run going to take that issue away from them and enter 
a judgment in favor of the defendant on that issue. 

Mr. Rosenberg·er: I was suggesting you didn't 
page 273 ~ even have to bring that up, enter a summary judg-

• ment and submit the other issues because they 
will have enough issues, just get them confused, and I don't 
want them to get the impression the Court is taking any part 
in it. I 

The i Court: My recollection is that that is about the lan­
guage ;of the rule. 

!1:r. Frost: The defendant, by counsel, objects and excepts 
to the ruling of the Court in overruling the ground of the 
motion to strike in regard to number one and number two as 
set out above. 

Mr. Daniel: The plaintiff, by counsel, excepts to the ac­
tion of the ·Court in sustaining the motion to strike the evi­
dence as to the defendant Corinne Johnson, administratrix of 
Carroll Johnson, on the ground stated in the argument in 
opposition to defendant's motion to strike originally made 
and upon the ground that the law is that the owner of an 
automobile who is in the automobile is presumed to be the 
principal or master of the person driving his car until evi-

dence to the contrary appears from the defendant. 
page 274 ~ Mr. Frost: In addition to my grounds of ob-

I jections and exceptions previously stated I would 
like to ~dd that I also object and except for the reasons stated 
in the argument. I would like to add that to my exceptions. 

{Trial resumed-Jury present). 

Evidence for the Defendants. 

lffiS. MILDRED D. BEASLE.Y. 
having, been first duly sworn, testifies as follows: 
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DIRECT EXA!tiiNATION. 

By ~ir. 'Vhitehead: 
Q. You are J\irs. J\iildred D. Beasley¥ 
A. That is right. 
Q. Will you talk loud enough so the ladies and gentlemen 

on the jury can hear you and so his Honor can hear you' Are 
you the mother of Duane Beasley, the young man sitting 
behind me? 

A. Yes, I a.m. 
Q. Now, Duane before the accident and since the accident 

has been living with you and your husband, has he not? 
A. That is right. 

page 275 ~ Q. Now, on the night of this accident when 
you received message about the accident did you 

go to the Bedford Hospital 1 
A. Yes, as quick as we eould. 
Q. Now, do you know approxin1ately how long· Duane 

stayed in the hospital f 
A. I think it was eighteen days. 
Q. Now, during that period of time were you with him 

most of the time? 
A. Yes, I was. 
Q. At the time when you got to the hospital after you 

got notice at that time was he conscious or unconscious or 
how was he~ I don't know if you know what we mean by 
conscious but I mean could he carrv on a conversation with 
you or was he out of his head or ·what? 

A. Well, it seemed like he recognized me but he didn't 
kno"r where he 'vas and he didn't kno'v what had happened 
and couldn't understand why he was where he was at. 

Q. vVbile you were there at the hospital how long was it 
then before he seemed to know where he was and was talking 
all right to you? 

A. I don't know. 
pag·e 276 ~ Q. Do you know" how many days it was f 

l\Ir. Rosenberger: She said he didn't know. 

By ~1: r. W11itehead : 
· Q. Do you know whether it was one day or more days or 

can you tell us or not? 
A. No, I don't know. 
Q. Before l1e left the hospital did he talk all l'ight? 
A. Yes. 
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Q. Let me ask you this: 'Vhile he was there at the hospital 
I believe he was in the room with 1\Ir. Leech, was he not? 

.A. Yes. 
Q. .At any time there while you were in the hospital, I be­

lieve about a 'veek or ten days after the accident, did Duane 
make any remark about whether he was driving the e.ar at 
any time that night? 

.A. Well, he did get to wondering what happened. 
Q. What? 
.A. He wondered what happened. He knew he was driving 

the car when he left Lynchburg and he said he was driving 
because he ren1embered driving it to Roanoke. He remem­
bered first when he got to tl1e underpass or something be-

. fore he got to R.oa.noke. 
page f-77 ~ Q. Did you hear him make any remark as to 

'vhether that night at any time he was driving the 
car ot not? 

A. Well, he did say that he was driving because he fi·­
gured~ 

1\fr. Rosenberger: I object to her conclusions of what he 
figured. 

The Court: Confine the statement to the statement he 
made. 

By 1\fr. Whitehead: 
Q. Did he at any time in the hospital in your presence 

and also in the presence of the little lady that married 
Tommy, did he make any remark at that time about that he 
w·as driving the car¥ 

A. l-Ie may have. I don't kno'v just how he said it. He 
said '.'I must have been driving" or "I was driving". I 
don't 1

1

remember just what he said. 
Q. Then after Duane came home did he stay there at home 

for awhile? 
A. ¥es, sir. 
Q. 'irhen later I believe he went back to work at Barker­

Jennings, did he not? 
page 278 ~ A. Yes, sir. 

Q. Now he has been living with you before 
and after the accident, you say? 

A. Yes. 
Q. You see him daily? 
.A. Yes. 
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Q. Now, what complaints did he have from the ac.cident? 
How was he hurt? 

A. Well, he had a concussion and he had a lot of cuts and 
bruises. 

}.fir. Rosenberger: I object to her diagnosis as to what 
this boy had. She is not a doctor. She can tell things she 
observed or saw but she couldn't observe a concussion. She 
is telling what somebody told her. 

The Court: She can tell what she observed about his 
condition. 

Mr. Rosenberger: \Ve move that that answer be stricken 
out about the concussion. 

The Court: You members of the jury will disregard 'vhat 
she said about concussion. 

page 279 ~ By Mr. Whitehead: 
Q. When you got up to the hospital and after 

you were with him say for the first day or so was be the 
same then as he is now Y 

Mr. Rosenberger: I object to the question, your Honor. 
He is relating a time and she said awhile a.go she didn't 
know how long he wasn't himself. Now, in his question Mr. 
\Vhitehead is saying ''For the first day or so'', you see he 
is putting a definite time in his question and it is a very 
material thing, particularly in view of what the doctor's 
testimony was. 

The Court: Let the court reporter read the question back. 

Note: The q1iestion was read back by the court reporter. 

The Court: I think that is a question she can answer. As 
I recall, her statement was concerning· she didn't know when 
he recovered his consciousness but this is after he left the 
hospital. 

Mr. Rosenberger: No, while he was in the 
page 280 ~ hospital. She didn't know the number of days 

he didn't seem to be himself. 
The C-ourt: He asked ·her if there was any difference then 

as compared to a later time when he left the hospital. I over­
rule the objection. 

~{r. Rosenberger: We object and exe.ept for the reason 
stated. 
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By Mt. Whitehead: 
Q. Do you 'vant me to repeat the question Y 
A. Yes, sir. 
Q. For the first day or two after he was in the hospital 

right after the accident was he the san1e then as he is now 
with reference to his conversation and talkingt 

A. No. 

By the Court : 
Q. You will have to speak louder. The jury can't hear 

what you say. Will you repeat your answer1 
A. \Veil, he didn't sa.y much, just complained about where 

he hurt., his arm hurt him so much and his back hurt him so 
much and that is about all the conversation you could get 
out of him. 

Q. Tpat is not responsive to the question I asked you.· 
I 

page 281 ~ Mr. Wbitehead: She said "No''. 

said no1

• 

Mr. Rosenberger: She is explaining why she 

By Mr. \Vhitehead: 
Q. \Vflat was your answer to my question, was it ''Yes'' 

or ''No"GJ 
A. I ·a~ not very good at this. 
Q. I will ask you this. For the first day or so after he was 

in the hospital was there any difference between him then 
and as he is now with reference to talking and walking 
around? 

A. Well, he couldn't walk then. He had to be flat on his 
back for ten days. T·he only talking· he did was complaining 
about ho'v he felt. 

Q. Then after he got home and from that time up to the 
presen~ time how has he been getting· along·? 

A. ~ell, he is quieter than he used to be. He is awfully 
nervous and he trembles a lot and he complains of his head 
and his scalp is sore and his neck hurt him a lot. 

Mr. Whitehead: All right. 

page 282 ~ CROSS EXAMINATION. 

By 1\!Ir. Rosenberger: 
Q. ~{rs. Beasley, you understood ~{r. Whitehead all right. 
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You said that Duane knew where he was 'hurting and he told 
you and be complained about that. 

1\tlr. Whitehead: You :Honor please, she didn't testify that 
he knew where he was hurt. She said he was complaining. 

By 1\fr. Rosenberger: 
Q. l-Ie complained of his back and being sore all over. Did 

I hear you right~ 
A. vVell, his arm was hurting him so bad. 
Q. And he complained of his back hurting him f 
A. Yes, sir. 
Q. And he complained of being sore? 
A. No, I don't think he said anything about being sore. 

His arm hurt him so bad. 
Q. His arm hurt him and his back hurt him and he com­

plained of those so he knew where he hurt 1 
A. Yes. 

Mr. Rosenberger: That is all. 

The vVitness stands aside. 

page 283 ~ CLAYTON G. BEASLEY, 
having been first duly sworn, testifies as follows: 

DIRECT EXAMINATION. 

By 1\fr. Whitehead: 
Q. You are Mr. Clayton G. Beasley~ 
A. That is right. 
Q. And are you the father of young Duane Beasley sit-

ting here behind me? 
A. Yes, sir. 
Q. And the lady who just testified is your wife 1 
A. Yes, sir. 
Q. No·w, I believe Duane lived in the home with you all 

before and also after the wreck when he came frmn the hospi­
tal and is still living with you all. Is that corrct f 

A. Yes, sir. 
Q. Now I will ask you this : Have you notieed and if yon 

have please state to us any difference between Duane after 
the accident than he was before the accident? 

A. He talks less than be did before, he speaks a little 
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slowe~· maybe than he did; he has complaints of headaches 
and liis neck hurts and a bone was broken in the-

page 284 ~ Mr. Rosenberger: I move that that be stricken 
on the ground he doesn't know. 

The Court: Gentlemen of the jury, you will disregard 
any testimony about a bone being broken. 

By Mr. "\Vhitehead: 
Q. He did return to work after this accident at Barker­

Jennings for awhile and now he is working at Jefferson's, 
the optician, is that right Y 

A. That is right. 

Mr.: vVbitehead: .All right. 

CROSS EXAMINATION. 

By ~Ir. Rosenberger : 
Q. ~fr. Beasley, does he tell you that he has headaches now 

and then? 
.A. Yes, sir. 
Q. I suppose he had them now and then before the acci-

dent too, didn't he? 
A. No, sir. 
Q. Never had one 1 
.A. I never remember 'him complaining of one. 

J\tir. Rosenberger: That is all. 

page 285 ~ The ·witness stands aside. 

! DUANE CHARLES BEASLEY, 
ha-vini been first duly sworn, testifies as follows : 

I 

I DIR.ECT EXA:hiiNATION. 

By :fifr. Whitehead: 
Q. Will you speak loud enough so the Court and jury can 

hear you f What is your name? 
A. Duane Charles Beasley. 
Q. And what is your age now, Duane 1 
A. Twenty. 
Q. And ";hen were you born Y 
A. August 31, 1941. 
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Q. Duane, at the time of this accident or before this acci­
dent in October, 1960 where you working? 

A. Barker-Jennings. 
Q. What was your job there? 

A. Order clerk. 
page 286 r Q. Talk louder. 

A. Order clerk. 
Q. And how much were you making per week? 
A. One dollar an hour. 
Q. One dollar per hour and how much did you average 

per week? Vv ould you work thirty hours or forty hours or 
fifty hour a week Y 

A. Forty-four. 
Q. Then did you get $44.00 or what did you get? 
A. Well, we got time and a half for Saturday. That was 

four hours we got time and a half for. 
Q. How much would that approximately average a week 

before anything was taken out~ 
A. About $51.00, I think. 
Q. $51.00 a week? 
A. Yes, sir. 
Q. Before the accident you knew Tommy Leech, Tommy 

. Burley and Carroll Johnson, did you not~ 
A. Yes, sir. 
Q. And all of you were working at Barker-Jennings just 

before this accident? 
A. Yes, sir. 

page 287 ~ Q. How long had you been working there? 
A. I think I went there in January. 

Q. January of '60Y 
A. Yes, sir. 
Q. Now, Duane, do you drink alcohol? 
A. No, sir. · 
Q. Now, on the night before this accident did you all leave 

here, you three boys, and then g·o and pick up Tommy Leech 
out in Bedford County? 

A. Yes, sir. 
Q. Now, who was driving the car then? 
A. I was. 
Q. How did you happen to be driving the Chevrolet auto-

mobile? 
A. They had planned earlier that day I was to drive. 
Q. You all had? 
A. Yes, sir. 
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Q. Then after you picked up Tommy Leech tell us what 
happened to the best of your memory. 

A. 'Vell, we picked up Tommy Leech at The Florence 
Restaurant and I don't know if we all went in or not. I 

think we went on up the road to another little 
page 288 ~ restaurant on the right-hand side of the road and 

all of us got out and Carroll bought some beer 
there. I got a drinl{ or son1ething and we all came out in the 
car. 

Q. What do you n1ean when you say you got you a drink or 
something? 

A. A Pepsi-Cola or smnething like that. 
Q. A soft drink Y 
A. Yes, sir. Then Carroll bought the beer in the paper 

sack. iW e got in the car and I was still driving. vV e pro· 
ceeded: on toward Roanoke. When we got in Bedford we 
went around the Auto-Dine a couple of times or something 
like thh.t. 

Q. Did you stop at the Auto-Dine or just ride around it? 
A. I'· think we just rode around. 
Q. You were driving the car then? 
A. Yes, sir. 
Q. What were they doing with the beer! Was anybody 

drinking that? 
A. Three of them were drinking that then. 
Q. Who was sitting up beside you? 
A. Tommy Leech. 

Q. And who was on the back seat? 
page 289 ~ A. Carroll Johnson was on the left rear and 

Tommy Burley was on the right rear. 
Q. Had they finished drinking the beer when they got to 

this Phillips 66 truck stop or Whitey's Restaurant? 
A. Yes, sir. 
Q. They had finished drinking· the beer before you got there? 
A. Yes, sir. 
Q. No'v then. when you left this Auto-Dine and drove on 

then where did you go? 
A. vVe went to 'i\Thitey's Truck Stop. 
Q. Did you all stop there Y 
A. Yes, sir. 
Q. \Vbo was driving then¥ 
A. I was. 
Q. Do you know approximately how long you stayed there? 
A. No, I don't. I re1nember we went in and got a drink 
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or something, not over fifteen or twenty minutes I don't 
think. 

Q. Then where did you all go to then? 
A. I was still driving and we headed on to Roanoke. 
Q. What did you do in Roanoke? 
A. We rode around through the main section of town. 

Q. What else did you do Y Go on and tell me 
page 290 ~ everything- that you know you did in Roanoke. 

A. Well, I remember seeing these boys with 
that black Chevrolet and went out to Uncle Tom's and 
went inside and sat down in the corner booth and we were 
talking to them. T'hen I remember another restaurant we 
went in. I heard Carroll got some more beer but I don't 
know whether he did or not. I don't remember being in there. 
Then I remember leaving Roanoke then. 

Q. Do you know approximately what time you left Roa-
nokeY Did you look at a watch or a clock? 

A. I think it was some time around 11 :00. 
Q. Then where did you got 
A. Vv e headed back to Lynchburg. 
Q. Did you stop anywhere? 
A. We stopped again at 'V'hitey's Truck Stop. 
Q. Vlhen you were driving from Roanoke to Whitey's 

Truck Stop who was driving the car 7 
A. I was. 
Q. Then when you got to Whitey's Truck Stop where did 

you stop? 
A. I pulled into the pumps, the first pump next 

page 291 ~ to the road on the outside. 
Q. Then what did you all dot 

A. All four of us got out and went into the men's room. 
Q. Now then, after you came out the men's room what 

did you do7 
A. I remember Carroll saying something about getting 

some ice cream. I don't know if he got it or not, and that is 
all I remember. 

Q. Do you remember getting in the car after then? 
A. No, sir. 
Q. Or driving 1 
A. No, sir. 
Q. Do you remember anything about who drove the car 

away from the place? 
A. No, sir. 
Q. Now, what was the next thing you remember Y 
A. Waking up in the hospital. 
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Q. Do you remember anything about getting up a bank 
after the accident 1 

A. No, sir. 
Q. Or anything· about the accident? 

A. No, sir. 
page 292 r Q. Now then, after you were in the hospital tell 

us what, if anything, you can remember about be­
ing in the hospital. 

A. Well, before I woke up or remembered clearly I remem­
bered they 'vere strapping my arm to my chest. I vaguely 
remember them picking me up and going around with the tape 
or 'vhatever it was and I remember seeing a chrome pole sit­
ting up, I don't know what that was. 

Q. You remember something about them wrapping your 
arm ana you remember a chrome pole? 

A. Y;es, sir. 
Q. How long had you been in the hospital before you could 

remember things all right? 
A. Seven days. 
Q. How do you know it was seven days? 
A. I woke up and asked my mother where Tommy was and 

she told me he was in Lynchburg and she told me it had been 
seven days since it happened. 

Q. Did you know at that time that Carroll was dead? 
A. No, sir. 
Q. When did you find out that Carroll was dead? 
A. When I left the hospital and 'vent home. 

Q. Well, when you came to after seven days 
page 293 ~ was any other patient in the room? 

A. Tommy Leech was in the room with me. 
Q. Now, you heard the lady, 1\IIr. Leech's " .. ife, you remem­

ber the little lady who testified yesterday? 
A. Y~s, sir. 
Q. Ybu heard her say that while you were there in the 

hospital some time after this accident that then you made 
some remark about you were driving the car. Do you have 
any recollection of making tha.t remark or not f 

A. No, sir. 
Q. To your best memory did you tell anybody there who 

was driving or who was not driving? 
A. No, sir, not that I remember. 
Q. While you were there in the hospital did you know who 

was driving the car? 
A. Nothing· was said about it. 
Q. I said did you kno"r who was driving the car? 



150 Supreme Court of Appeals of Virginia 

D~wne Charles Beasley . 

.A.. At the time of the accident? 
Q. While you were in the hospital did you know then who 

was driving the car at the time of the accident 1 
.A.. No, sir. 

Q. When did you first find out who was driving 
page 294 ~ the car at the time of the accident 7 

A. I had gone back to work-I mean when I got 
out of the hospital I went down to Barker-Jennings to see 
everybody down there and Tommy Burley told me. 

Q. You hadn't gone back to work then 7 
A. No, sir. 
Q. You just went down to see your buddies at Barker­

Jennings? 
A. Yes, sir. 
Q. Then up to the time or before the time that Tommy 

Burley talked to you down at Barker-Jennings after the acci­
dent then you didn't honestly know who was driving at the 
time of the accident, did you 1 

A. No, sir. 
Q. When did you go back to work? 
A. December 5th. 
Q. That would be 1960, wouldn't it? 
A. Yes, sir. 
Q. Now, after you went back to work in December of 1960 

did Tommy Leech come down to Barker-Jennings 1 
A. He came down one day after I went back to work just 

for a visit. 
page 295 ~ Q. Did you and Tommy Leech have any con­

versation down there with reference to who was 
the driverY 

A. Yes, sir. 
Q. And what was that? 
A. Well, Burley, Leech and I got over to the side, just the 

three of us, and Leech said for not any of us to get any law­
yers because he didn't want anything to be done about it, or 
something like that, and he said he was driving when we left 
the restaurant up there but he didn't know if he was driving 
at the time of the accident or not. 

Q. N o,v, let me ask you this: Had you ever driven the 
Chevrolet involved in this a~cident before the accident? 

A. Yes, sir. 
Q. And how many horsepo"rer was in the Chevrolet? 
A. Three hundred thirty-five 'horsepower. 
Q. Now, had Tommy Leech ever driven it before the acci­

dent? 



Thomas D. Leech v. Duane Beasley 151 

D'lwn.e Charles Beasley. 

A. Yes, sir. 
Q. And where did he drive it? 

~fr. Rosenberger: 'Vhere Tomtny Leech drove it before 
the accident has nothing to do with this case. It is completely 

immaterial and irrelevant. 
page 296 ~ The Court: Other than to show that in the past 

he had driven the car. I think Tommy testified he 
had driven it before. 

Mr. Rosenberger: lie admitted he had driven it on another 
occasion. 

The Court: 'Vhat is the relevancy of this question Y 
Mr. Whitehead: I am going to show by him what Tommy 

Leech told him the car would do. 
Mr. Rosenberger: That has nothing to do with this case. 
The Court : How is that relevant to this case? 
~fr. v\Thitehead: I think it is relevant because the eviden~e 

shows in this case that the car certainly had been driven all 
right and no trouble. 

l\fr. Rosenberger: I think the jury should retire. 
The Court : I.Aet the jury retire to the jury room. 

(Jury out). 

The Court: ~fr. vVhitehead, what do you propose to show 
by this witness? 

page 297 ~ Mr. "\Vhitehead: The relevancy and I think the 
fair deduction the jury might draw-the evidence 

·will show this car had been driven all right from Lynchburg 
to Roanoke and back to 'Vhitey's Restaurant by Beasley and 
that thereafter at that time then it was driven not in an all 
right manner but at a very high rate and excessive rate of 
speed and in a reckless manner and I think the purpose is that 
the jury would know that this man Leech had driven this car 
before ttnd that he knew bow much speed he could get out of 
it. 1

i 

The Gourt: Didn't Leech testify he got it to ninety miles 
an hourT 

~fr. Daniel: He said it may have been that. 
l\fr. Rosenberger: That. has no materiality here, proof of 

other crimes ·or other incidents are not pertinent. 
The Court: I will sustain the objection. 
Mr. Daniel: While the jury is out may I ask this man a 

question on the same point 7 
The Court: No. I will pass on that when the time comes. 
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Call the jury in. Mr. Beasley, don't answer that 
page 298 ~ question that he asked you. 

(Jury in). 

By Mr. Whitehead: 
Q. As I understand, Duane, when you were off fron1 work 

that was fron1 October 18th to December 5th, 1960. Is that 
correct? 

A. Yes, sir. 
Q. And you estimated you were making- at that time around 

$51.00 gross per week 7 
A. Something like that. 
Q. In addition to your loss of wages let me ask you this : 

"Who was your doctor up at Bedford 0/ 
A. Dr. Jantz was my main doctor and then Dr. Hardy. 
Q. Do you have a list of your medical expenses excluding 

Dr. Arnold and Dr. Novak 7 
A. Yes, sir. 
Q. Will you please read those out f 
A. Dr. Ifardy's bill \vas $57.00. 
Q. Talk louder, we can't hear you. Don't you mun1ble. 
A. Dr. Hardy's bill was $57.00. Dr. Jantz' bill was $140.00. 

Dr. Waters and Dillard's bill was $15.00. Bed­
page 299 ~ ford County Memorial Hospital was $290.20. 

Lynchburg General Hospital was $60.00. The 
an1bulance bill was $5.00. 

Q. Lynchburg· General Hospital's hill was divided up one 
time $30.00 and another time $30.00, was it not 1 

A. Yes, sir. 
Q. They were for the two EEG-s run on you~ 
A. Yes, sir. 
Q. "\Vhat is the next one~ 
A. The ambulance was $5.00. 
Q. N O\V, in addition to that are you taking n1edicine ~ Have 

you had any bills for the medicine you are taking? 
A. Yes, sir. 
Q. You are taking 1nedicine now at the order of a doctor? 
A. Yes, sir. 
Q. And how n1uc11 does that n1eclicine cost each time you 

fill it~ 
A. It is two dollars and something, I don't know exactly. 
Q. N O\Y, Duane, would you please tell us where it burt you 

after you came to at the hospital or after the accident1 "\Vhere 
were you hurting? 
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A. 1\{y arm bothered me and my neck was hurt­
page 300 ~ ing. 

Q. "\Vhat else? 
A. 1\fy foot bothered me some. 
Q. Anything else T 
A. vV ell, I had headaches every now and then. 
Q. I am talking about in the hospital, not now. 
A. Yes, sir. 
Q. Anything happen to your head? 

1\fr. Rosenberger: I object to the leading questions. He 
has asked him about three times where he was hurt and ap­
parently he didn't hurt. 

The Witness: I didn't stay in the hospital eighteen days 
just for my health. 

i 

By 1\{r. Whitehead: 
Q. What happened to your head? 
A. "\Veil, I had lacerations in my head. 
Q. Bend your head over. Are those places shown on your 

head is that from the accident or not' 
A. Yes, sir, they are. 
Q. Come down here if you will and stand in front of the 

jury and show them where the places on your head are. 

Note: The witness does as requested. 

Q. I-Iow many days were you in the hospital at 
page 301 ~ Bedford T 

A. Seventeen. 
Q. After you were dismissed frou1 the hospital then did 

you go hack to see Dr. Jantz or Dr. Hardy f 
A. I !had to g·o back to see Dr. Hardy. 
Q. Dif. Hardy or Dr. Jantz~ 
A. I j1nean Dr. Jantz. 
Q. I believe the doctor said he told you to get a doctor down 

here. ! 
A. Yes, sir. 
Q. Then what doctor did you get down here to look after 

YOU"! " A: Dr. Arnold. 
Q. Are you now under the care of Dr. Arnold f 
A. Yes, sir, I am. 
Q. Since you have gone back to work are you l1aving any 

trouble that you did not have before the accident? If you 



154 Supreme Court of Appeals of Virginia 

Dua.ne Charles Beasley. 

are having any trouble now, tell us about it and if none please 
tell us about that. 

A. Well, my head bothers me a lot and I am having head­
aches and my neck hurts. 

Q. 'Vhere does your neck hurt you? 
A. Right in the back. It is stiff all the time 

page 302 ~ and most of the time it hurts a lot. It stays stiff 
all the time. It's been stiff ever since the acci­

dent. 
Q. You went on back to work at Barker-Jennings on Decem­

ber the 5th, I believe. 
A. Yes, sir. 
Q. Then did you continue to work there or did you transfer 

to another job? 
A. I went to work with A. G. Jefferson on February 22nd. 
Q. Now, at the job you are doing what job are you doing 

at A. G. Jefferson's? 
A. I am an apprenticed optician there. 
Q. An apprentice optician? 
A. Yes, sir. 
Q. What do you do in that work? 
A. 'Veil, grinding lenses now. 
Q. Does that call for any heavy lifting? 
A. No, sir. 
Q. In other words in that job do you have as mnch lifting 

to do as you did at Ba1·ker-J ennings or less 7 
A. Less. 

Q. At this place you are getting how much per 
page 303 ~ week gross 1 

A. I am making $69.00. 
Q. $69.00 per week? 
A. Yes, sir. 
Q. Now, would you please tell us-you say you are having 

some headaches from time to time-where on your head do 
you have those headaches? 

A. Right in here over my eyebrows. 
Q. That is the front part of your forehead? 
A. Yes, sir. 
Q. And how long do they stay on you, Duane 7 
A. Sometimes they don't last too long and other times they 

do. 
Q. This medicine that the doctor is giving you since he has 

giving you that medicine do you feel better or worse or th~ 
same or what? 

A. I feel about the same, I think. 
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Q. Tonuny Leech said yesterday all of you were friends but 
that since this thing bas come up here and these trials and 
things that you won't speak to him, won't have anything to 
do with him. Do you all have anything to do with each other 
since he sued you 1 

A. No, sir. 

page 304 ~ CROSS EXAMINATION. 

By Mr. Rosenberger: 
Q. Mr. Beasley, I believe you were working at Barker­

Jennings and that is a wholesale hardware store, isn't it 7 
A. Yes, sir. 
Q. As an order clerk you went around to get articles to-

gether, to get orders filled? 
A. Yes, sir. 
Q. And you had to do right much heavy lifting? 
A. Right much at times. 
Q. A hard job. 
A. It was not as hard as what I am doing now. 
Q. It was not as hard work as what yon are doing now? 
A. No, sir. 
Q. Lifting lenses is not as heavy as lifting a keg of nails. 
A. If you look at it like that it is not. 
Q. That is the way I am looking at it right now. You had 

this accident on October 18th, 1960 and you went back to work 
at the hardware store on December 17th? 

A. Yes, sir. 
Q. So you were off from work just about forty 

page 305 ~ days, weren't you 7 
A. I don't know exactly. 

Q. T~en on this day that these boys asked you about going 
to Roa~oke you heard Mr. Burley here this morning say the 
three of you came to him and asked him to go to Roanoke. 

A. Y~s, sir, I heard him. 
Q. I understood you to say that those three boys instead 

came to you and wanted you to go. 
A. That is right. 
Q. So Burley is wrong in that particular? 
A. Yes, sir. 
Q. Now, why did they want you to go? 
A. Wanted me to drive. 
Q. And the plan was you were to drive up there and back 

because they were going to drink beer? 
A. They were going to have a good time and were going 
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to drink two or three cans of beer and wanted n1e to drhre be­
cause I didn't drink. 

Q. And Carroll Johnson was going to buy this beer because 
he v.ras hventy-one and the other two boys were under age, 
isn't that so? 

A. Yes, sir. 
page 306 ~ Q. Now, you went to Carroll Johnson's house in 

your automobile and Burley arrived in his auto-
mobile about the same time~ 

A. Yes, sir. 
Q. What time did you all get to Johnson's house? 
A. I w·ould say five minutes to seven. 
Q. Then from Johnson's house on Rivern1ont Avenue "rhere 

did you go~ 
A. To the Virginia Baptist Hospital. 
Q. How long did you stay out there~ 
A. I don't know. 
Q. Do you know what time it was when you left the Baptist 

Hospital? 
A. No, I don't. 
Q. This was October the 18th. Do you know whether it was 

daylight or dark when you left? 
A. I don't know. 
Q. You know whether you had your lights on? 
A. No, I don't. 
Q. You know whether you went out Memorial Avenue or out 

Link Road? 
A. I don't know. 

page 307 ~ Q. Do you know if you were driving or not? 
A. I was driving. 

Q. Had you driven that car before? 
A. Yes, sir. 
Q. Where? 
A. I had driven it around town a couple of times and I 

drove it on the drag strip one time. 
Q. You drove it on the drag strip? 
A. I drove it on the strip. 
Q. Wbat do you do wl1en you drive it on the drag strip~ 
A. See 11ow fast you can accelerate in a quarter mile from 

a standing start. 
Q. N o,v, as you were driving along to Roanoke you don't 

kno·w which 'vay you went leaving· Lynchburg but you went 
west and g·ot on 460 and stopped at The Florence. Do you know 
if you went in the The Florence or not? 

A. No, sir. 
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Q. ·You don't remember that 7 
A. No, sir. 
Q. The next place you stopped do you know the name of 

thatY 
A. No, I don't. It is on the right-hand side of 

page 308 r the road but I don't know the name of it. 
Q. Did you go in itT 

A. Yes, sir. 
Q. And who attended to buying the beer? 
A. Carroll got the beer. 
Q. Carroll went on over to the bar and bought the beer and 

he was over twenty-one and the others stayed away from 
where he was getting the beer. Is that right 1 

A. Yes, sir. 
Q. jWhen you left Reynolds' then you say you drove around 

the A!uto-Dine 'vhich is west of Bedford, isn't itT 
A. Yes, sir. 
Q. iN ow, that Auto-Dine is on the other side of the road 

from the way you were going. You had to cross the four-lane 
road and go over to the other side to get to itT 

A. Yes, sir. 
Q. Are you sure you drove around the Auto-Dine Y 
A. Yes, sir. 
Q. You heard Mr. Burley this morning say you didn't. 
A. As far as I know we did. 
Q. Then when you got to Whitey's Phillips 66 you told the 

jury this morning you stopped there when you 
page 309 r were going to Roanoke. 

A. Yes, sir. 
Q. That is what Burley said too, didn't he? 
A. I don't know. 
Q. ;Didn't you hear Burley say that this morning? 
A. [ heard him say a lot of things this morning. 
Q. Pidn 't you tell me when your deposition was taken on 

the 30th day of August that you did not stop at Phillips 66 as 
far as you could remember? 

A. I have remembered some since then. 
Q. You have remembered this since then Y 
A. Yes, sir. 
Q. Did you remember it after Mr. Burley told you in Court 

this morning? 
A. No, sir. 
Q. And you remember you even went in and got a Pepsi­

Cola? 
.A. That is right. 
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Q. And they charged you two cents deposit on it? 
A. I went outside a.nd drank it and went back in and got 

my two cents deposit and then we left. 
Q. v\Tho else bought something up there? 

page 310 ~ A. I don't know. 
Q. Do you remember Johnson going to try to 

buy some more beer? 
A. I remember him going across the street. 
Q. Did you know why he went over there? 
A. No, sir. 
Q. When you were driving around in Roanoke was he still 

trying to buy son1e beer? 
A. Wasn't too much said about it. 
Q. Now, Duane, didn't you say when this deposition was 

taken that Johnson said he wanted to get some more beer in 
Roanoke because it was getting close to closing tin1e or 11 :00 
o'clock? 

A. Yes, sir. 
Q. Well, something was said about it, wasn't it? 
A. I said something was said about it. 
Q. Now, when you got back to this place-first you stopped 

and "rent in and talked to some boys about a fuel injecting 
kit there in Roanoke, clidn 't you? 

A. Ye-s, sir. 
Q. And that fuel injection pump is something you put on 

the ~arburetor? 
page 311 ~ A. Yes. 

Q. When you got back there to Whitey's 66 you 
remember getting· back to the station? 

A. Yes, sir. 
Q. I-Iad these boys drunk any beer between the time you 

left Reynolds' place after they got that six-pack, had they 
bought any more beer between that time and the time you got 
back to Whitev 's Y 

A. Not as I ·remember. 
Q. Did Johnson ride from Whitey's up to Hoanoke with 

you? 
A. From where? 
Q. From vVhitey 's 66 up to Roanoke, did Johnson ride up 

there with vou 7 
A. You are talking about going to R.oanoke? 
Q. Yes, sir. 
A. Yes, sir, he did. 
Q. Burley said he bought two beers there across the road. 
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A. ~ o, he said he bought thent in Roanoke. I don't re­
member whether he did or not. 

Q. You don't ren1mnber him drinking them? 
page 312 ~ A. I don't remember him buying them. 

Q. You don't remember l1im drinking any? 
A. What you n1ean, of the six we first got? 
Q. No, the other two. 
A. I don't remember him even buying those. 
Q. When you got down to Whitey's 66 you remember being 

there,. don't you f 
A. Coming back? 
Q. Yes, sir. 
A. Yes, sir. 
Q. And you remember all four of you went into the rest 

roon1 f 
A. iY es, sir. 
Q. And when you came out of the rest room you remember 

telling· Johnson not to buy ice cream f 
A. iY es, sir. 
Q. vVhy did you tell him not to buy any ice creamY 
A. I had heard ice cream and beer did not mix good to­

gether. 
Q. 1And just two beers and ice cream didn't mix? 

A. Well, as far as I knew any beer and ice 
page '313 ~ cream didn't mix. 

· Q. Now, do you remember whether he bought 
the ice cream or not? 

A. No, sir, I don't. 
Q. Do you remember leaving the filling station Y 
A. No, I don't. 
Q. But you do remember the pun1ps that you parked the 

automobile by, don't you? 
A. Yes, sir. 
Q. And you say you parked it on the outside of the pumps f 
A. Yes, sir. 
Q. You remember where this man, 1\fr. Wood, said the ice 

cream was, rig'ht there in the filling station f He was standing 
in the filling station door and Johnson paid him for ice cream 
and you don't remember any of that transaction? 

A. No, sir, I don't. 
Q. You remember the car leaving there and throwing gravel 

up? 
A. No, sir, I don't. 
Q. 1 Now, up to the time that you got back to the service sta-
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tion had there been any complaint of the way you were driv­
ing¥ 

page 314 ~ A. Nobody said anything. 
Q. Nobody complained of the way you were 

driving. You hadn't had anything to drink in the way of beer 
or liquor or anything like that Y 

A. No, sir. 
Q. The plan was when you left Lynchburg you were to drive 

to Roanoke and all the way back~ 
A. Yes, sir. 
Q. Then there was no reason for anybody else to drive the 

car, was there Y 
A. As far as I knew, no. 
Q. How much money did you have when you left Roanoke 7 
A. I had about $12.00 when I started up there and I had 

$11.00, I guess, when I left up there and when they found me 
I had one penny on me. 

Q. You don't remember spending any money? 
A. 1\Iy billfold was lost a.t the aecident and it came back to 

me about a month later postmarked Thaxton, Virginia with 
just my registration card, driver's license and that stuff but 
no money. 

Q. But your billfold came back? 
A. Yes, about a month later. 

page 315 ~ Q. When Tommy Leech, Bur ley and you got to­
gether down at Barker-Jennings, to quote you-·-

Mr. Whitehead: At what timeT 

By 1\fr. Rosenberger: 
Q. After this accident happened, after everybody was out 

of the hospital, you told Mr. Whitehead that Leech said he 
thought he was driving when he left the restaurant. Is that 
right? 

A. He said he was driving and thoug·ht he wasn't driving 
at the time of the accident. 

Q. He thought he was driving when he left the restaurant 
but thought he 'vas not driving when Y 

A. He said he was driving when he left the restaurant and 
thought he wasn't driving at the time of the accident. 

Q. I thought you told 1\!Ir. Whitehead he didn't know if he 
""as driving at the time of the accident. 

A. He told that here. 
Q. He told you he was not driving. 
A. He said he was driving when he left the restaurant but 
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he tJ1ought he wasn't driving at the time of the accident-guess 
they changed drivers son1ewhere. 

Q. So fron1 what he said you would judge they 
page 316 ~ cl1anged drivers? 

A. ''7hat do you mean 1 
Q. If he thought Jw was driving when you all left Phillips 

66 and tl1ought he was not driving, or if he said he was driving 
at. Phillips 66 and thought 'he was not clrhring at the scene 
of the accident then from what he was saying the drivers had 
been changed. Is that right? 

A. Well, that is what he said. 
Q. Now, isn't it so that the preceding conversation was that 

Leech told you he couldn't remember who was driving? Didn't 
he say that at that time and place? 

A. He said he did not kno·w who was driving at the time of 
the accident. 

Q. Now, you talked with the State Trooper in the hospital, 
didn't you? 

A. No, sir, not that I remember. 
Q. Did you talk to l1im at l1ome? 
A. Yes, sir, he came down to the house twice. 
Q. Did you tell State Trooper Wilkes at your house that 

you could have been driving the automobile T 
A. I don't rmnen1.ber that I did. 

Q. You don't remember¥ 
page 317 ~ A. I 1night have. I don't remember. 

Q. Now·,- this is after the accident. No reason 
for you to forget that, is it Y 

A. It has been a long time since he has been down there. 
Q. It 11as been less than a year and it is a very important 

thing. You wouldn't forget that, would you 1 
A. I must have. 
Q. So you must have told him you could have been driving. 
A. "Tell, I don't say that. 
Q. If he says you told him that you wouldn't deny it, would 

von? 
w A. If he said that I said that I don't guess I could. 

~fr. Rosenberger: Thnt is all, thank you. 

RE-DIRECT EXAMINATION. 

Bv 1\f r. Whitehead : 
··Q. Mr. Rosenberger asked you about had you driven this 

car before and you told him yes you had and you bad driven it 
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out on the strip. Now, to your knowledge, had also ~Ir. Tommy 
Leech driven this car also before the accident? 

A. Yes, sir. 
page 318 ~ Q. And had he driven it out on the strip? 

A. Yes, sir. 
Q. And he outran the speed you made¥ 
A. Yes, sir. 

1\{r. Rosenberger: We object to the leading question. 
The Court: I sustain the objection to the last question. 

By Mr. Whitehead: 
Q. Then, as I understand it, the question has been asked 

you about the State Police. The State Policetnan did come 
down to your place several times, did he not? 

A. Twice. 
Q. And you at all tiines were cooperative with him, were 

you notY 
A. I w·as. He wanted me to take a lie detector test and I 

told him I would go but he never came back. 
Q. Let me ask you one more question so I ean get this 

straight. You have been working continuously since Decem­
ber 5th, 1960, either at Barker-Jennings or up at Jefferson's 
have you not 7 

A. Yes, sir. 

page 319 ~ 1\{r. "Whitehead : All rig·ht. 

RE-CROSS EXAl\:liNATION. 

By 1\{r. Rosenberger: 
Q. I neglected to ask you this. When did you first go to 

Dr. Arnold, what date? 
A. I don't know. 
Q. Who sent you to Dr. Arnold f 
A. 1\fr. Whitehead. 
Q. So you got a lawyer before you got Dr. Arnold f 
A. Yes, sir. 

Mr. Rosenberger: That is all. 

The witness stands aside. 

1\fr. Whitehead: I would like to call Dr. John Novak. 
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Mr. Rosenberger : I would like to be heard before he calls 
this witness. 

The Court : The jury will retire. 

(Jury out). 

Mr. Rosenberger: If your Honor please, be­
page 320 } fore counsel starts to examine this witness I would 

like it stated to the Court that counsel will be in a 
position to prove that this man will probably have epilepsy 
rather than a possibility of it because if it is brought in and 
talked about it is my opinion, based on what I have heard this 
doctor testify before, that he can't say that this witness Beas­
ley will probably have epilepsy, and since he can't then it is 
not admissible but if he gets to talking about it before the 
jury on the possibility of epilepsy the damage is done and I 
willbave to ask for a mistrial if that is done. 

The Court: If he will testify that it is probable he can 
testify to that but, of course, if it is just possible that is 
an entirely different thing. I think we will have to find out 
first what he is going to testify to. 

lV[r. Rosenberger: Counsel can say one way or the other. 
Another thing counsel has mentioned is dilantin whie.h has 
been 'given this person and we know that one of the uses for 

dilantin is for epilepsy but we don't know that 
page. 321 } this doctor is saying he has got epilepsy so I 

don't want what it generally is used for to be put 
before the jury. 
M~. Whitehead : Do you want to examine the doctor in 

the absence of the jury? 
~fr. Rosenberger: The Court has ruled that counsel cannot 

refer to it unless he 1neans to prove that the ·witness will prob­
ably have epilepsy. 

1\frt Whitehead: That is what I expect to prove. 
1\fr. Frost: If the doctor prescribes a certain drug I don't 

see how that will be inadmissible. 
The Court: He can name the drug, the purpose for which 

it was prescribed and if he prescribed it to ward off epilepsy 
he can testify to that. 

1\fr. Rosenberger: That would get into possibilities. 
The Court: He has got to testify to probabilities first and 

tl1en . testify it is to keep down the probability or lessen the 
probability he has given the drug. Are there any other ques­
tion~ before we call the jury back? 
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l[r. Rosenberger: That is all. I just wanted it under­
stood. 

page 322 ~ (Jury in). 

DR. JOHN G. NOVAK, 
having been first duly sworn, testifies as follows: 

DIRECT E·XAJ\tiiNATION. 

By ~Ir. Whitehead: 
Q. You are Dr. John Novak1 
A. Yes, sir. 
Q. And you are the same gentleman who testified yester­

day con~.erning Mr. Thomas Leech T 
A. Yes, sir. 
Q. In addition to the qualifications and experience you 

have had 'vhich you stated yesterday may I ask you in addi­
tion to your duties here are you now connected in any way 
'vith the Lynchburg Training· School or doing any work there 7 

A. In the year that I have been here I have two titles at 
Lynchburg Training School, one is Chief of Psychiatry and 
the other is Director of the Department of Electro-encephalo­
graphy. Actually I act in the capacity of consultant and read 
the traeings at the Training School. 

Q. And is your work there mainly dealing with the brain 
and with the functions of the brain and so forth Y 

page 323 ~ A. My work is divided in keeping with the two 
positions I occupy, one, I read the tracings re­

corded at the Training School, and two, I do some teaching in 
psychiatry in the field of psychiatry. 

Q. Now, Doctor, I believe EEGs are being given at Lynch­
burg· Training School. What are you doing with reference 
to the EEGs run at Lynchburg General Hospital Y 

A. I have the title and responsibility of this department, 
the brain wave department at Lynchburg General I-Iospital, 
and I read the tracings that are recorded there. 

Q. Will you please tell us whether or not you have had 
charge of the elec.tro-encephalograms run on this young man, 
Duane Charles Beasley, one of the parties in this suit, and 
if so when and where Y 

Mr. Rosenberger: If he was there I have no objection if 
he ran it but I would object if he 'vasn 't present when it was 
run. 
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By the Court: 
Q. Do you know whether this was run on the person¥ \Yas 

it run in your presence 1 
A. Two were run. The second one was run in my presence. 

The Court: He may testify to tba t one. 

page 324 ~ By ~Ir. \Vhitehead : 
Q. Do you know the first one was run on this 

particular person~ 

J\ir. Rosenberger: I object. He says he wasn't there. 
The Court: He hasn't answered the question whether he 

was or was not present. Are you able to connect it up by 
somebody running it and turning it over to him? 

J\Jit. \Vhitehead: I can get the n1an and bring him here 
who [ran it. 

1\fr. Rosenberger: If this n1an wasn't there he wouldn't 
know about the tracing. 

The Court: You will have to connect it up. 

By Mr. Whitehead: 
Q. · Is the first running a part of the hospital record of this 

man? 
A. Yes, sir. 

J\ilr. Rosenberger: \Ve object to it. 
l\fr. Whitehead: If that be true, if it is part of the hospital 

record the hospital record has been turned over 
page 325 ~ to the defendant-! mean to the plaintiff and c.er­

tainly l\fr. Rosenberger knows about the first run. 
J\£r. R-osenberger: I wasn't there. I don't know if this 

man ·was there. This doctor does not know if they got the 
right man there. 

The Court: I think the objection is well taken if he can't 
prove it was run in his presence. 

Bv l\Ir. Whitehead : 
·Q. Is this departn1ent under your supervision? 
A. Yes, sir. 
Q. And being under your supervision you have charge of 

those under you? 
A~ Yes, sir. 
QJ And do you delegate to the others under you to run these 

trae-iugs ? 
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A. Yes, sir. There is a technician and it is his responsibility 
for running the tracings. 

Q. And what is the name of that technician Y 
A. Mr. Don Adkins. 
Q. Is he the one that has charge of running the tracings 

there at the hospital? 
A. Yes, sir, he is an employee of the hospital 

page 326 ~ with the specific duties of working under my di­
rections in the EEG laboratory. 

Q. Was he there present at the time this first EEG was 
run? 

~fr. Rosenberger: Ife does not know. If he wasn't there 
he can't say who was there. 

~Ir. Whitehead: Can't we tell that by the hospital records? 
The Court : If he wasn't present how does he know the man 

was there! 

By ~Ir. Whitehead: 
Q. Do you have the hospital records? 
A. Yes, sir. 

~-Ir. Rosenberger: He c.an 't testify about the hospital rec­
ords. The librarian would have to testify about that.. He 
can '~t pick the record up and say that is so and this is so. We 
have to have somebody here to prove the record. 

The Court: I will sustain the objection unless you can 
connect it up that he was there or bring the person here who 
was there to testify and say he turned them over to him. 

page 327 ~ By Mr. Whitehead : 
Q. Doctor, we will deal with the second EEG. 

Now, I will ask you this, if I may, and the Court will tell me 
whether I can ask it or not-according to the hospital records 
could you tell us from those records when the first EEG was 
run? 

Mr. Rosenberger: I object, your Honor. 
The Court: The objection is sustained for the same rea­

sons. 

By Mr. Whitehead: 
Q, According to your own knowledge when was the second 

EEG run or was an EEG run when you were present! 
A. On September 14th, 1961. 
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Q. Was that run on this gentleman sitting here, Duane 
Beasley? 

A. Yes, sir. 
Q. Will you please tell us about that and tell us your find­

ings Y You testified yesterday with reference to EEGs and 
the way its works so I won't go over that again. 

A. I will read the official report that I wrote and then ex­
plain it. It reads as follows: 

Interpretation: The patient is alert and co­
page 328 ~ operative during the recording ·of an eight chan-

nel, seventeen electrode placement record. The 
tracing shows a low to n1oderate voltage with a fairly well de­
veloped alpha rhythm of normal frequency, and distribution. 
Throughout the resting record there is a considerable amount 
of diffuse low to moderate voltage 4.5-6 cycles per second. 
Hyperventilation provokes bursts and runs of high voltage 
thre~ cycles per second activity, as well as some spiking 
activity. 

Impression: By comparison to Record Number 181-

~fr. Rosenberger: I object. 
Mr. Whitehead: You have to skip that part about the com­

parison. Tell us what this shows. 

A. The present record is quite similar. 
Q. You can't tell about the similarity to the first one. 

You have just got to confine it to this one right now. 
A. The changes are a manifestation of a post-concussion 

svndrome. 
·· Q. What do you n1ean by a post-concussion syndrome? 

A. Post-concussional syndromes are a group of symptoms 
or complaints follow·ing a concussion of the brain, a head in­
jury'. 

1 Q. Then, Doctor, according to this EEG wl1ich 
page 329 ~ you ran on September 14, 1961 now then as to 

that would you please tell us you say you noticed 
some spikes in there. What do you mean by that? 

Mr. Rosenberger: If counsel wants to ask him if he ar­
rived a.t the same diagnosis on this E.EG as he did on the 
other EE·G it is all right with me. I don't want to put him to 
the trouble of getting somebody else here if he is just going to 
arr~ve at the same diagnosis. 

1\lr. Whitehead: Unless he consents to let the first one be 
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read we will have to struggle along and bring son1ebody else 
here because we want to get it in. It is very ilnportant. 

~Ir. Rosenberger: All right, go ahead. 

By ~1:r. vVhitehead : 
Q. Now, Doctor, what do you mean 1 Explain to the Court 

and jury what you mean by spiking. 
A. In order to explain this I think it is in1portant. to under­

stand certain technical aspects about doing the tracing. The 
tape on which the record is made, and you will recall I have 
testified yesterday there are eight pens that move simul-

taneously that are recorded fron1 different areas 
page 330 ~ of the brain, the tape moves at a constant rate of 

speed of three centimeters, a little bit over an 
inch, and this gives you a means of measuring the activity 
that is spelled out. Now, certain activities have a certain 
speed and there is a certain amplitude or certain height is 
normal. There are certain other types of activities, depend­
ing upon the characteristics in terms of speed and height that 
are abnormal and, of course, this is all dependent upon the 
a.ge of the patient and we are dealing with a young adult of 
twenty and there is a description in this record of certain 
types of activity that I described as overactivity, eight to ten 
cycles per second and this is usual and nonnal and also de­
scribed ,vbat I read 'vas superimposed low voltage fast activ­
ity. This is activity very lo'v in amplitude and this is made in 
millimeters. There are ten n1illimeters to a centimeter and 
to make some comparison approxhna tely three centimeters to 
an inch. The low voltage fast activity is twenty-two to 
twenty-four cycles of these waves in each second of time. I 
also read that overbreathing brought out bursts and runs 
of high voltage three cycles per second activity and bursts 
are described as a group of three waves and a run is more 
than three, four, five, six, seven or eight times per second. 

Of course, three per second would mean ob­
page 331 ~ viously slower than six or eight per second. 

I also read that there was some spiking ac.tiv­
ity. Now, spiking on an electro-encephalogrmn is a very sharp 
wave, contrasted to a slow wave, n1ore or less this type of 
wave, a very sharp 'vave. 1Vhen spikes occur they are in­
variably abnormal, an indication of some underlying change 
in the brain. 

Q. Then from the readings of the EE,G "rhieh was made in 
your presence on Septen1ber 14, 1961 I ask you what was your 
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conclusion frmu that reading~ Is the EEG normal or ab­
normal1 

A. It is abnormal. 
Q. Now, Doctor, what does the EEG do Y "\Vhy do you use 

the EEG? What is it used for~ 
A. The EEG is a laboratory procedure or laboratory test 

which gives additional information to the clinical exanlina­
tion which consists of taking history and doing an examina­
tion and it must be interpreted in the terms of the information 
you are given by the patient and the findings which you find 
at the time of the examination. It is a laboratory test which 
is helpful to the doctor in evaluating all of the aspects of the 
case. It represents an extremely sensitive means of diagnos­
ing conditions of the brain. 

1 Q. What doctor got you to run this EEG? 
page 1332 ~ A. It was done at my request. 

I Q. "'\Vhat doctor referred you to run the EEG? 
A. 1This second test I referred and made the arrangements 

for the test to be made. 
Q. Did you know when you were running it be was under 

the care of any other doctor? 
A. Yes, sir. 
Q. "'\Vba t doctor was that t 
A. That was Dr. Arnold. 
Q. Then let me ask you this : Then also in addition to 

running the EE·G did you first examine Mr. Beasley as a 
result of this accident and if you did will you please tell us 
what your examination consisted of, when you did the exami­
nation, and your conclusions as to whether or not he has any 
injury as a result of the accident of Oc.tober 18, 1960? 

A. Your Ilonor, I find an error in my notes about some­
thing I just testified to. I must say it is an honest mistake 
and I understand why I made it now. I am in error. I did 
not make a request for this second EEG and the reason whv 
I thought that I did was because my name is signed as a refer­
ring doctor. I tl1ink I can explain the reason but I did not 
make this request and I am awfully sorry. 

page 333 ~ 1\fr. Rosenberger: That is all right, it is hn­
material. 

Bv 7\fr. Whitehead: 
· Q·. V\TJ1o made the request? 
A. ~The second request was made by Dr. Arnold and the 

reason-
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Mr. Rosenberger: We object to his reasons. 

By Mr. Whitehead: 
Q. You are telling us now that this tracing in September 

was at the request of Dr. G. B. Arnold 1 
A. That is correct. 
Q. Now, after running that tracing at the request of Dr. 

G. B. Arnold did you also have an opportunity to see, ob­
serve and examine Duane Beasley? 

A. Yes, sir. 
Q. And when did you see him, Doctor Y 
A. I saw him on September 20th. 
Q. That was what year 1 
A. 1961. 
Q. Now, will you please tell us or give us the history of 

w·hat you found out from him, who was with him at the time 
you made the examination and what your conclus­

page 334 ~ ions are with reference to whether or not he re­
ceived any injury in the accident of October 18, 

1960? 
A. This twenty-year old white man alleges that he was 

involved in an auto accident at or about midnight on the 
night of October 18th, 1960. At this time he does not recall 
the actual accident nor does he recall where he was riding or 
sitting in the car at the tin1e of the accident. He recalls being 
in a service station some several miles from where he was 
later told was the point of the accident. He recalls that he 
and his three companions, Carroll Johnson, Tommy Bur ley 
and Tommy Leech, stopped and went into the rest room in a 
service station. l-Ie recalls that he had been driving up until 
then and that the car belonged to Carroll Johnson. He recalls 
coming out of the rest room but does not recall getting back 
in to the car. 

"Questioning reveals that the next thing that he remetnbers 
is awakening in the hospital which he later learned was the 
Bedford 1\!emorial Hospital. 'Vhen he wolm up his mother 
"

7as sitting next to the bed. He was told that he had been 
unconscious for seven days. Questioning reveals that he was 
aware of pain in his right foot and leg as well as discomfort 

described as 'cracking and popping and pain in 
page 335 ~ my neck'. He was also in the hospital for an 

eighteen-day period and as far as be knows suf­
fered n fracture of the left scapula and also a fracture of one 
of the vertebrae which was discovered after he left the hospi-
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tal. The discomfort in his right lower extremity was said to 
have been due to a 'broken blood vessel'." 

''Since the accident, the patient has suffered with head­
aches which are described as being located across his fore­
head. They are said to be rather sharp and shooting in 
character and to come and go. He is unable to recall their 
frequency but remembers that he had one the day previous 
to the examination. He is unable to recall when he had a 
headache previous to that one. He has used aspirin but usually 
does not use anything as the headaches usually only last a 
half hour and usually 'wear off'. In addition, he states 'My 
neck bothers me'. 

"Questioning reveals that he has a feeling of stiffness in 
the neck all the time and this stiffness has been present ever 
since the wreck. It is more marked in cool weather and in cold 
weathbr the stiffness is accompanied by a 'hurting'. He has 
also been aware of some 'nervousness' which he indicates 
is prelsent whenever he has a. headache. 

~ "Qustioning reveals that his appetite is good; 
page S36 ~ that he has no difficulty in sleeping. Questioning 

further reveals that following the accident he re­
turned to his former work at Barker-Jennings but elected to 
change his position in February, 1961 to better himself. He 
currently works as an apprentice optician. 

"Mr. Beasley, Sr., indicates that since the accident his son 
has been 'moody, quiet and irritable around home'. Ques­
tioning reveals that he has always been quite but has been 
more so since the accident. ".At times he's in a bad humor' 
-at such times he seems to be irritable and this occurs in 
spells. The father believes that the moodiness and irritability 
are present when he has a headache and occasionally at other 
times-when be may not have a headache as he never says 
anything about it. The father is also aware that the boy has 
been n1ore restless around the home since the accident. 

Mr.! Rosenberger: I object to somebody else's history. 
The Court: Just leave out the reference to the father. 
The "\Vitness: During the taking of the history and the 

examination of the patient, the patient was co­
page 337 ~ operative, alert and answered questions readily 

but offered little if any information spontaneous­
ly. ''The patient appears somewhat tense and pensive 
throughout the entire procedure of the examination. The 
weight recorded was a hundred and forty-five and a quarter 
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pounds, blood pressure one hundred and twenty-four over 
eighty.'' 

If I may, I would like to read this and then go back and 
explain the meaning because this is technical. 

The Court: Go rig·ht ahead and we will see about it. 

By ~Ir. "\Vbi tehead : 
Q. Go ahead. 
A. ''Neurological examination reveals the station and gait 

to be normal as are the associated tnovetnents. The Rhomberg· 
is negative and the patient stands on either foot with his 
eyes open and closed without difficulty. He walks on his toes 
and heels without difficulty. There is no evidence of any 
muscle weakness or palsy and there is no evidenc.e of any 
cerebellar signs. Patient performs the finger to finger and fin-

ger to nose tests well and without difficulty.'' 
page 338 ~ "Inspection reveals a scar over the left lateral 

aspect of t11e head extending from the central to 
the parietal area and measuring approximately four inches 
in length. It is freely n1ovable and nontender. Just in front 
of this scar and inside the hairline is a cross shaped scar 
with the cross limb measuring approximately one inch and the 
vertical limb approximately three-quarters of an inch. This 
is freely movable and nontender. There is a crescent shaped 
scar just at the edge of the hairline over the right forehead 
measuring approximately one inc.h in length and this is freely 
movable and nontender. Over the inner third aspect of the 
left eyebrow is an almost vertical scar n1easuring approxi­
mately one-half inch and a horizontal scar with a bluish dis­
coloration measuring approxin1ately three-quarter inch is 
present over the right eyelid. 

''Percussion of the skull provokes no complaints. The head 
is freely movable both actively and passively and there is no 
restriction of movement in anv of the usual four directions. 
However, the patient complaints of 'stiffness' on n1oving his 
head in all directions. 

"The pupils are round, equal and react to light and in ac­
commodation. The extra-ocular movements are 

page 339 ~ normal and there is no nystagmus. The fundi are 
c.learly visualized and appear normal. The cor­

neal reflexes are active bilaterally. The tympanic met11hranes 
are clearly visualized and appear normal. The tuning fork 
is lateralized to the occluded ear and air conduction is greater 
than bone conduction bilaterally. There are no abnOl'Tilalities 
of the nose, mouth, or tongue. The gag reflex is absent bilater-
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ally. [lhere is no evidence of any facial weakness and sensory 
examination is normal over the face. 

''The deep reflexes in the upper and lower extremities are 
active and equal and no pathological reflexes are elicited. 
The cremasteric and abdominal reflexes are active and equal 
hila terally. 

''Sensory examination (testing for pain, light, touch and 
vibratory sense as well as position sense) is found to be 
essentially normal. 

Q. Doctor, you cannot refer to any EEG that you may have 
made prior to the one you ran in September. 

l\1:r. Whitehead: If your Honor please, it is five minutes 
after 'one. It is going to take right much more time. 

The Court: We are supposed to adjourn at 
page ,340 ~ 1:00 o'clock and it is past that thne now. We will 

recess for one hour and come back at 2 :00 o'clock. 
Let me caution you members of the jury again not to dis­

cuss this case amongst yourselves nor permit anyone to dis­
cuss it with you or in your presence and when you come back 
after lunch eome on in the jury box or in the jury room. 

(Recess). 

September 27, 1961, 
Afternoon Session. 

Mr. Whitehead: If your Honor please, the gentleman who 
made the EEG at the hospital prior to the one that Dr. Novak 
has testified to is here and I wonder if your Honor has no 
objection to putting him on no'v before Dr. Novak resumes 
the stand. 

The Court: We will suspend the testimony of Dr. Novak 
until! the other witness testifies. Bring him up and let him 
be s'forn. 

page 341 r DONAIJD D. ADKINS, 
having been first duly sworn, testifies as follows : 

DIRECT EXAl\fiNATION. 

Bv Mr. Whitehead: 
'Q. \Vbat is your name? 
A .. Donald D. Adkins. 
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Q. What position do you have or what is your work at 
Lynchburg General Hospital¥ 

.A. EEG technician. 
Q. Now, what does the EEG technician do 1 
A. He records brain waves. 
Q. I believe also in addition to your duties at Lynchburg 

General Hospital you are also attending· Lynchburg· College, 
are you not? 

A. Yes, sir. 
Q. And that is where "re contacted you shortly before 

lunch? 
A. Yes, sir. 
Q. Now, will you please tell us in your capacity your work 

at Lynchburg General Hospital if you run an EEG or an 
electro-encephalogram on this gentleman sitting 

page 342 ~ right here, Duane Beasley, in June of 1961. 
A. Yes, sir. 

Q. Do you recog-nize the young man? 
A. Yes, ·sir. 
Q. Now, what day in June did you do that? 
A. This was on June 27th, 1961. 
Q. Now, after you made a record of these tracings do 

you have those tracings there with you? 
A. Yes, sir, I have them here and also the reports. 
Q. Then are those tracings kept there at the hospital! 
A. Yes, sir, I keep them in 1ny files. 
Q. At the hospital? 
A. Yes, sir. 
Q. N O\Y, with reference to the report, ,,.,.ho makes tl1e re­

port out after the tracings are made Y 
A. Dr. Novak. 
Q. You have the tracings with you which you can turn over 

to Dr. Novak right now. Is that correct? 
A. Yes, ·sir. 

Mr. "Whitehead: All right, that is all. 

page 343 ~ CROSS E·XA~ITNATION. 

By Mr. Rosenberger: 
Q. ~fr. Adkins, how long· have you been running· t11e EEG 

machine? 
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A. For approximately two years. 
Q. Where have you run them? 
A. W ell

1 
I worked at Lynchburg General and also worked 

at the University of Virginia. 
Q. How old are you? 
A. I am twenty-four years old. 
Q. And you are a student at Lynchburg College but also 

work part-time at Lynchburg General Hospital f 
A. I work full thne at Lynchburg General Hospital. 
Q. Full time f 
A. Yes, sir. 
Q. Do you know the amount of interference that you had 

on your machine at the particular time that you took the EEG 
of this young man, Duane Beasley 1 

A. ·very little. There was nothing outside of what would 
norm~lly be on an EEG, I would say. 

Q. In other words, you do get some outside electric static 
interference? 

page 344 ~ A. "T e did not in this case. 
Q. Yon didn't? 

A. No, sir. 
Q. Do you know whether this young man had had anything 

to eat at the time you gave it to him? 
A. I cannot recall. 
Q. Do you know how long you took this reading before 

Dr. Novak read the results of your graph? 
A. Yes, sir. 
Q. How long was it? 
A. I would hate to make a positive statement because I 

don't remember exactly but I think it was possibly three to 
four days maybe, along in that period. 

Q. Dr. Novak was on vacation at the thnc, wasn't he? 
A. ;Yes, sir. 
Q. So he couldn't have seen tl1is young man before he 

took the EEG to instruct him or know whether he had any­
thing to eat, could he? 

A. No, sir. 
Q. Now, in taking these recordings and having them out 

at the hospital do you ever confuse any patient's records and 
get one record in another patient's file? 

page 345 ~ A. No, sir. To prevent this immediately after 
I get through with my EEG before I take the 
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patient's electrodes off of his head I put the log in the EEG, 
write the patient's name on the EEG, the date and whether 
the patient was alert, cooperative, and certain notes like 
that. 

Q. "\Vas this patient, Duane Beasley, alert and cooperative 
when he took this one? 

A. He was alert and cooperative, yes. sir. 
Q. He knew what was going on? 
A. Yes, ·sir. 
Q. He responded to your instructions? 
A. Yes, ·sir. 
Q. And you are the one that ran the entire thing, including 

the pens that made the graph on the paper that were record­
ing the electrical ·waves¥ 

A. Yes, sir. I con1pleted the entire EEG from beginning 
to the end. 

1\Ir. Rosenberger: Thank you very much. 

RE-DIRECT EXAMINATION. 

By Mr. Whitehead: 
Q. Let m.e ask you this : Since he has asked 

page 346 ~ the question will you hold it up and show it, this 
particular EEG ran on June 27th, 1961, what did 

you write on the front of it? 
A. It has the EEG number. 
Q. What is the number? 
A. T·he number is 181 and then the patient's name which 

was Duane Charles Beasley, age nineteen years and the date 
was 6,27,61, "Alert and cooperative. Hyperventilation very 
well performed.'' 

Q. Are you the only rec.order that they have out there 
now 1 Do you do all the work? 

A. Yes, sir, I d-o all of the EE-Gs for Lynchburg with the 
exception of the Training School. 

Q. You mean the Lynchburg Training School? 
A. Yes, sir. 
Q. Were you also the recorder or man that did the EEG on 

Duane Beasley in September of 1961 Y 

A. Yes, sir. 

Mr. "\Vhitehead: All right, sir. 
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RE-CROSS EXA~IINATION. 

By 11:r. Rosenberger: 
! Q. Did you record on the outside ·of that thing 

page 347 ~ the hyperventilation very well performed? 
A. Yes, sir. 

Q. I take that to n1ean there was nothing abnormal about 
the hyperventilation. 

A. No, sir. It is how the patient performed his hyper­
ventilation. "'\Yhat we do is to have the patient close his eyes 
and without moving the muscles in the cheeks we have them 
breathe for a period of time like this (demonstrating) and 
ho'v well the patient performs this is indicated and I write 
it on the record for Dr. Novak to evaluate. 

Mr.IRosenberger: Thank you very much. 

By Mr. Whitehead: 
Q. And that is 'vhat you mean by hyperventilation? 
A. Yes, sir, overbreathing. 

The witness stands aside. 

DR. ,JOHN G. NOVAK, 
recalled, testifies as follows: 

DIRECT EXAMINATION. 

By 1\Ir. V\!J1itehead: 
Q. Now, Dr. Novak, just before lunch you were 

page 348 ~ going over your examination and report of this 
young man and at that time you were instructed 

not to refer to anything· in the EEG run prior to September 
of 196~. N·ow, with the EEG having been proven by the 
person who made the record in June of 1961 I will ask you 
will you please tell us at this time what the reading showed' 

1\:fr. Rosenberger: Just a minute. Before he shows that 
result I think it is hnportant that the doctor say whether 
tl1e patient had bad anything to eat or not because he has 
testified that that is a very important thing and he always 
sees that they have something to eat. Now when this one 
'vas taken he was out of town and the n1an who testified about 
it said he does not know· whether the patient had anything 
to eat or not. 



178 Supreme Court of Appeals of Virginia 

Dua'IM Beasley. 

~fr. Whitehead: If there is any question about that may 
I put Mr. Beasley back on and see if he had had something 
to eat~ I don't really know myself. 

Note: Dr. Novak stands aside temporarily and Duane 
Beasley is recalled for further examination. 

page 349 ~ DUANE BEASLEY, 
recalled for further examination, testifies as fol-

lows: 

DIRECT EXAMINATION. 

By Mr. Whitehead: 
Q. Duane, we are speaking of when you went to Lynchburg 

General Hospital in June of 1961 for an EEG. Do you recall 
what time of day that EEG was run? 

A. I think it was right around 2 :00 o'clock when I left to 
go there. 

Q. You have to talk louder. 
A. I think it was around 2 :00 o'clock. 
Q. I will ask you this: Had you or not had anything to 

eat before he ran this test on you? 
A. My lunch hour is over before 2 :00 o'clock. 
Q. I know about your lunch hour but had you eaten any-

thing? 
A. Yes, sir. If it was 2:00 o'clock I had eaten. 
Q. If it was 4:00 o'clock had you eaten your lunch T 
A. Yes, -sir. 

By Mr. Rosenberger: 
Q. What time do you normally eat your lunch? 

page 350} A. What day was that? 
Q. It was in June 1961. 

A. What day is it on~ On certain days I eat at different 
times. 

Q. June the 27th is the best I can do for you. 

The Court: June 27th was a Tuesday. 
The Witness: On that day I ate from 12 :00 to 1 :00. 

By Mr. Rosenberger: 
Q. You ate between 12:00 and 1 :00 o'clock? 
A. Yes, -sir. 
Q. Where did you usually eat on those Tuesdays? 
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A. At the Virg-inia Restaurant. 

Mr.l Rosenberger: That is all. 

The witness stands aside. 
I 

page 351 ~ DR. JOl-IN G. NOVAK, 
resumes the stand for further examination. 

By l\Ir. Rosenberger : 
Q. Doctor, before you start will you look and see if the 

graph' shows what time it was taken? 
A. No, sir, it is not recorded other than the date. 

By Mr. vVhitehead: 
Q. Doctor, let's stop for a moment and deal with what the 

findings of the EEG were that 'vas run on Duane Beasley 
in Lynchburg Hospital on June 27th, 1961. 

A. This report reads as follows : 

''Interpretation: This nineteen year old patient is alert 
and cooperative during the recording of an eight channel, 
seventeen electrode placement record. The tracing shows a 
low to moderate voltage with a fairly well developed alpha 
rhytl1m of normal frequency, and distribution. Throughout the 
resting record there is a considerable amount of diffuse low 
to 1noqlerate voltage 4.5 to 6 cycles per second activity. Hy­
perventilation provokes bursts and runs of high voltage 
three cycles activity per second, some of 'vhich is associated 
with abortive spikes. "'\Vhile these high voltage, flat top waves 

are diffuse, they are particularly prominent over 
page 352 ~ the frontal, anterior and mid-temporal reg-ions. A 

few sharp wave discharges occur bilaterally over 
the anterior and midten1poral areas. 

''Impression: This tracing is abnormal. The cl1anges are 
a manifestation of a post-traumatic syndrome and the specific 
nature of this abnor1nal activity suggests a posttraumatic 
epileptic state." 

Mr. Rosenberger: I move that the latter part be stricken 
out. 

The Court: I will withhold ruling on that until I see if 
he connects it up, if not it will all be stricken out. 
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By Mr. V\7hitehead: 
Q. Doctor, if you can go back to where you were testify­

ing about your findings and so forth and if you will start in 
your ·report there about the second E·EG report. 

A. This is a direct quotation following my examination 
as I testified: 

"In my capacity as Director of the EEG Laboratory at the 
Lynchburg General Hospital, I had occasion to read tracing 
Number 181 recorded 6-27-61 and tracing Number 251 re­

corded 9-14-61 on this patient. I was present 
page 353 ~ during the recording of the latter tracing. Re-

ports of these two EE.Gs have been forwarded 
to the patient's attending physician, Dr. G. B. Arnold. Each 
of the tracings are similar and both are grossly abnormal 
showing very definite changes indicative of a post-traumatic 
syndrome. The type of the abnormality as described in the 
reports are suggestive of a post-traumatic epileptic state. 
During-" 

~Ir. Rosenberger: We move this be stricken out. 
The Court : I will take it under consideration. 

By Mr. Whitehead: 
Q. Will you continue? 
A. ''During the course of the examination, it was learned 

by questioning that the patient had been taking dilantin 
sodium grains one and a half twice a day. This medication 
was prescribed by Dr. Arnold shortly after the recording of 
the first EEG in June, 1961. 

"Opinion: On the basis of the information as noted above 
as a result of the alleged auto accident, patient had an un­
determined period of unconsciousness and now has a retro­
grade amnesia as 'veil as complaints indicative of a post-

concussional state. Neurological examinations 
page 354 ~ revealed no gross neurological deficit but the two 

EEGs recorded are abnormal and the abnormality 
is ·of a. type in keeping with a post-concussional syndrome. 
The nature of the EEG abnormality (high voltage, slow waves 
with some spiking) raises up the question of post-traumatic 
seizures as a later complication. It .is the opinion of the un­
dersigned that the nature of these two EEGs bring this ques­
tion into the realm of probability." 

Q. Let me ask you one thing. In your report, referring to 
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the EEGs run, you said Tracing Number 251 recorded Sept­
ember 14, 1961. 

A. Tracing Number 181 was recorded 6-27-61 and the other 
is dated 9-14-61. 

Q·. And the last one is Number 251? 
A. Number 251. 
Q. With the benefit of the EEG reports, and based on the 

history you received from him, and further assuming· these 
facts to be true, tha.t subsequent to this accident this boy has 
been more nervous and is not as talkative as he was prior 
to the accident; assuming those things to be true, plus the 
other history whic·h you obtained yourself, I will ask you 
'vhether ·or not, in your opinion, from this accident Duane 
Beasley has received any permanent injury or not? 

A. On the basis of the information that I have 
page 355 ~ testified to, my own history, neurological examina-

: tion, my interpretations of the E·EGs, as 'veil as 
the additional information that is assumed that he had more 
nervous symptoms and has been more quiet since the acci­
dent, I am of the opinion that he has suffered permanent 
damage to the nervous system. 

Q. Now then, based on all of that situation I will ask you 
whether or not, in your opinion, there is a probability of 
epilepsy developing. 

A. On the basis of the information I have testified to and 
in consideration of these two EEGs which are abnormal and 
similar in their abnormalities, it is quite probable that a 
late cmnplica.tion of post-traumatic epilepsy may occur. 

Q. Doctor, are you familiar with the medicine dilantin Y 
A. Yes, -sir. 
Q. I ,vill ask you this : Based on the information you have 

and your opinion in this thing if this were your patient would 
you or not prescribe dilantin for him? 

A. On the basis of this I certainly would. 
Q. Doctor, tell us, please sir, about the EEGs, wl1etl1er or 

not if it is abnorn1al what that indicates to you? Does that 
indicate things may or may not be out of order or what~ 

A. Well, again I have to point out tl1at tl1e 
page 356 ~ EEG is a laboratory procedure which must be 

in its interpretation taken into consideration with 
all of the picture on examination of the patient. N o"r, these 
t.wo records recorded a.t intervals of approximately a little 
less than three months time show similar and verv definite 
abnormalities. I indicated in the reading of these tracings 
that there are certain abnormal aspects but there are also 
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certain normal aspects. The abnormal aspects are the high 
voltage, hig·h waves that are slow and they measured out 
at three cycles per second. In addition to this there is an­
other type of abnormality as I previously testified, what we 
call spiking or a sharp wave which is speeifiically an abnorm­
al wave. In the first tracing recorded in June of 1961 there is 
still another type of wave that I do not make mention of in 
the second tracing and that is as I read here, a few sharp 
wave discharges occur bilaterally over the anterior and mid­
dle temporal area. The temporal areas are centers right 
here on the head and we divide the temple lobe of the brain 
up in three sections, the front part, anterior and the middle 
part called the middle part and the back part which we call 
the posterior and bilaterally means on both sides. These 

sharp waves are distinguishable by a spiking 
page 357 ~ wave in that it is not quite as short a duration. 

~fr. "'\Vhitehead: All right, gentlemen. 

CROSS EXA~IINATION. 

By Mr. Rosenberger: 
Q. Doctor, you had not seen this patient before the EEG 

ha'd been taken, had you? 
A. No, sir. 
Q. Did I understand you correctly to tell Mr. Whitehead 

that the EEG was purely a laboratory test that you use to 
confirm what your findings are on examination and history? 

A. Yes, sir. 
Q. So then you don't depend on the EEG entirely. 
A. I depend on the EEG entirely on the basis of the in­

formation it supplies to me in history form. 
Q. Aren't you evading the question Y You don't depend 

on the EEG without a history and without examina.tion, do 
you? 

A. I have to answer that in this way-
Q. ·Can you answer that question or not? 
A. I have to answer the question yes and no. In terms 

of my own examination of a patient I take into consideration 
my own history and my own neurological exami­

page 358 ~ nation and my interpretation of the tracing. 
Q. Now, before you leave that if you will be 

responsive to my question, you generally get a history and 
you do an examination and then this EEG is a laboratory test 
that n1ay confirm or not your examination and your history. 
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Is that true? 
.li. 'Veil, it may add to or detract and in that sense may 

confirm or not. 
Q .. So another thing which is about the EEG is that you 

can't. tell what this 1nan 's EEG may have been before he was 
in this automobile accident on October 18th, 1960, can you 7 

A. I have no way of knowing that. 
Q. There are many people walking around today that 

have no sig11s of brain injnry, no history of an accident, that 
have abnormal EEGs. 

A. It is estimated about twelve to sixteen per cent at the 
most. 

Q. Twe.Ive to sixteen per cent of the population of the 
United States n1ay have son1e abnormality in their EEGs 
without clinical manifestations f 

A. Yes, sir. 
Q. And the reason you pointed up about the 

page 359 ~ eating before you take this thing is becau~e 
: "rhether a man 'has a full stomach or not will 

show up in his EEG. 
A. Technically the absence of a full stomach, as you put 

it, would indicate that the blood sugar may be at a low 
level. , If the blood sugar is at a low level it will reflect itself 
by certain changes in the EEG. These changes are usually 
slow activity three to four to five per second. 

Q. You have some low activity here 4.5, didn't you 7 
A. Part of our slow activity is read here as 4.5 to 6 cycles 

per second activity. 
Q. That takes care of the EEG so you didn't know what 

he had before you took it and you also depend on your exami­
nation. Now, there are many neurological examinations to 
show i whether or not a person has a brain injury, aren't 
the reP/ 

A. 1Yes, sir. 
Q. How many neurological examinations are there that 

a neurologist uses on a person to determine whether or not 
he has any brain damage or involvement 7 

A. vVhen I speak of the neurological examination it is an 
all inclusive type of examination which includes literally hun­
dreds of different types of tests, individual tests we use. 

Q. All kinds of tests 7 
page 360 ~ A. Yes, sir. 

Q. And you have a number of them that neuro­
logists generally use and a neurologist generally relies on 
those tests, doesn't he f 
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A. Yes, sir. 
Q. As a matter of fact, you are the only man in Lynchburg 

who can read an EEG, aren't you? 
A. Dr. Nagler is well qualified in encephalography. 
Q. ~{any neurologists do not even read EEGs. 
A. There are some. 
Q. To get to some of these neurological tests that have 

been time honored and stood the test of time in medicine 
you performed those on this man, didn't you Y 

A. Yes. 
Q. You did the Babinski? 
A. Yes. 
Q. And that was perfectly all right Y 
A. Yes. 
Q. You did the open limb test on him? 
A. No, sir. 
Q. You didn't do that.? 

A. No, that is a confirmatory test of the Ba­
page 361 ~ binski. There are several confirn1atory tests of 

the Babinski and if it is normal there is no use 
going through all the rest. 

Q. The Babinski was no good you didn't need the other? 
A. It was normal. 
Q. You checked his motor nerves and they all operated 

all right, didn't they? 
A. Yes, ·sir. 
Q. Now, 'vhen I speak of motor nerves I wish you would 

explain to the jury what the motor nerves are and how they 
operate the body. 

A. V\T ell, I am not sure to which you refer but I can speak 
of this just the same. V\T e dhride the nerves of the body 
into two great groups. The ones that have to do with the 
head or special senses we speak of as the cranial nerves. 
Some of these are supposed to be purely motor nerves when 
stimulated. For example, a nerve has to do with turning 
your head is a 1notor nerve and that has to do witl1 the tong·ue 
is a motor nerve and some of these nerves are called sensory 
nerves or purely sensory nerves ; for cxmnple, the nerve which 
has to do wit.h viewing, we perceive something transmit it 
to the brain and it is interpreted. S01ne of these cranial nerves 

having to do with the head are mixed, have both 
page 362 ~ senso1·y function-that is, function to appreciate 

sensations of pain, touch or vibration, and son1e 
of them have motor componen.ts and these are mixed nerves, 
carry both of these functions. 
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Q. llow about the nerves that operate the feet and move 
the hands? 

A. I 'vas about to say that in the remainder of the body 
there 1 are nerves that belong to what we call the peripheral 
nervo:us system. They are away from the brain and these 
nerve

1

s extend in the leg and arm and body and they have fune­
tions :ag·ain being motor, having to do just with the function 
of certain n1usc.Ies, having functions of being sensory, that 
is, ability to perceive and transmit to the brain sensations 
of pain or temperature or light, touch, deep pressure or vi­
bration and some of them are mL~ed again serving two func­
tions. 

Q. Now then, that was the reason you were telling the 
jury yon were checking this man for gait, how he 'valked 7 

A. That is part of the complete neurological examination. 
Q. i How be turned his head and had no stiffness in his 

head, moved his arms all right and no defect in his touch or 
' feel or sensory nerves, were there? 

page: 363 ~ A. No, sir. 
Q. All of these nerves come out of the brain 

and radiate down the body? 
A. Brain and spinal cord, yes, sir. 
Q. So from your examination you could not determine 

that he had any brain damage, could you 1 
A. On the basis of one part of the neurological examina­

tion, the objective part of the examination, I could not de­
termine any changes or any abnormality. 

Q. And of the objective examinations, what you yourself 
saw, that is, to put the man on the table and examine him, 
there was nothing that you could find. 

A. No, sir. 
Q. The only other thing- that yon found was a group of 

symptoms wltich you call a post-concussional syndron1e. Is 
fha~ rig-ht? 

A. Yes, sir. 
Q. And the syn1ptom is what the n1an told you, is that so? 
A. Yes. 
Q. And he told vou he had headaches on occasions 1 

A. Yes. 
page 364 ~ Q. That would be one sympton1 of a post-con-

cussional syndrome' 
A. One symptom. 
Q. And the headache he had he only had it about. a half 

an hour and didn't take any medicine for it and he didn't 
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have that more than once every two weeks or so. Isn't that 
right? 

A. Yes, sir. 
Q. So that wasn't a very serious headache problem, was 

itf 
A. I would assume not. 
Q. Then the only other thing he told you was that his mem­

ory wasn't as good. Is that right, or did he tell you that 7 
.A. I don't recall that this patient told me that. 
Q. As a matter of fact I wrote down what he told you and 

the only thing I wrote down in that syndrome would be the 
headache, I believe. Did he have anything else that went in 
that syndrome 7 

A. The nervousness he told me about. 
Q. He told you he 'vas nervous but you couldn't find it, 

c.ould you7 
A. In my objective examination I recorded 

page 365 ~ ''Patient appears somewhat tense and pensive 
throughout the entire procedure of the examina­

tion''. 
Q. Pensive means thinking about what you were doing 

to him? 
A. It could be interpreted that way. 
Q. And if someone was examining you neurologically you 

would be thinking about it and keeping quiet generally, 
wouldn't you 7 

A. Of course I would but I don't know how somebody else 
"Tould do. 

Q. So you didn't find any great symptom or sign there 1 
A. I feel on the basis of my knowledge and experience in 

this field that this man, I had to value it in the tern1s of 1ny 
own experience, that he was twenty years old, considering the 
fact he was seeing me in my office for the first time that he 
was more or less nervous and more tense than I see in the 
average twenty-year old group. 

Q. You don't know whether he is used to doctors or not, 
do you7 

A. No, I have no way of knowing that other than, of 
course, the questions I asked him as to who attended him. 

Q. Is unconsciousness an important phase in 
page 366 ~ determining whether or not somebody has a brain 

injury? 
A. It may be-does not necessarily have to be. 
Q. Is the fact that a person is unconscious for a long· 



Thomas D. Leech v. Duane Beasley 187 

Dr. John G. Novak. 

period; of time indicative of more brain injury than one who 
is just unconscious for a short time 1 

A. As a rule of thumb, yes. The period of unconscious­
ness generally indicates the severity of the brain injury. This 
is a rule of thumb but there are exceptions to this. 

Q. So if you had like Tommy Leech unconscious for eight 
days and Duane Beasley conscious when he came in the hos­
pital ".,.ould that be indicative of the fac.t that Tommy Leech 
had more brain damage than Duane Beasley? 

A. On this ·one point only but I don't feel that I can give 
an honest answer on a limited point of history. Again I feel 
to give any kind of qualifying answer or to express any kind 
of opinion on the basis of my own knowledge and experience 
I have to take into consideration all of the factors available. 

Q. 'rhat is one of the factors. This man came into the 
hospital from the accident and was conscious according to 
the doctor who saw him. 

I 
J\{r J Whitehead: If your Honor please, some of them say 

he was conscious and some say he wasn't. He 
page 367 ~ says himself he wasn't. 

Mr. Rosenberger : The doctor said he was. 
The Court : The doctor explained what he understood 

unconsciousness to mean and it seen1s that unconsciousness 
means different things to different people. In .the question 
he is assuming he is unconscious or not conscious when he 
got there. I think he can ask the question on that assumption. 

By ~fr. Rosenberger: 
Q. Doctor, did you have the history that Dr. Jantz had who 

treated him and said he never was unconscious and that Dr . 
. Jantz who treated him had him come to Dr. Jantz following 
this thing for trouble with his shoulder and his arm and that 
Dr. Jantz did not refer him to any neurologist for any brain 
injury? 

A. I had not known that history, no, sir. 
Q. Did you know Mr. Duane Beasley had been discharged 

by the doctor and that he had returned to hard work on 
December 5th, 1960 and that he was discharged by his doctor 
on December 17, 1960 and that he did not seek any medical 
assistance until his lawyer sent him to a doctor? Did yon 
know that? 

A. No, I did not know all of these things. I 
page 368 r indicated in my report, which is now a matter of 

record, I knew he had returned to his former 
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work and that he had changed jobs and he was under the 
care of Dr. Arnold. These are things I knew. The rest I 
did not know. ' 

Q. And, of course, the reason I am going into these things 
you are the doctor who can only give an opinion on what they 
tell you the history is. 

A. My opinion is based on the information that I have 
testified here and contained in the report and my reading of 
the EEG. 

Q. You read the EEG of Tommy Leech and found that 
abnormal too? 

A. Yes, sir. 
Q. And that young man was unconscious for eight days, 

according to the testimony here, or ten days. You didn't give 
an opinion that he probably would have epilepsy, did you? 

A. The tracings are totally different. Both tracings show 
abnormalities but they are both very different. 

Q. This tracing of Duane Beasley was similar on Septem­
ber 20th as against what it was June 27th, wasn't it? 

A. Yes, sir. 
Q. And Dr. Arnold had this boy on dilantin 

page 369 ~ from the time he had that. first one on June 27th, 
didn't he? 

A. Yes, sir. 
Q. Wouldn't it normally be expected if dilantin was g·oing 

to help his problem or retard epilepsy it would show some 
change in the EEG-? 

A. I think having this information indicates tl1e severity 
of the injury and the tracing would be similar even though 
the patient had been on dilantin. I think this is an indica­
tion there has been little response to the medication. 

Q. In other words, there has been no response to the 
medication, has it? 

A. I would assume that verv definitelv. 
Q. Doctor, in other cases wliere you have EGGs and you 

start them on dilantin and the EEG improves isn't it your 
conclusion that the dilantin was getting· at the trouble and 
improving the trouble~ 

A. Yes. It depends upon the dosage. 
Q. You don't lmow how n1nch Dr. Arnold g-ave him? 
A. I have the history fr01n the patient that I testified 

about that he "Ta.s receiving- dilantin one and a half g-rains 
twice a clay. He identified the capsule when I examined l1im. 
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i He gave me a description of the medicine and I 
pag 370 ~ showed him various ones, various dilantin cap­

sules, and he picked out the particular capsule. 
Q. Wouldn't that be enough to change him over that period 

of time1 
A. [ have to assume it didn't on the basis of the two trac­

ings. 
Q. iYou know it didn't so woulcln 't you conclude that 

dilantin wasn't the rig·ht n1edicine for whatever he was com­
plaining about; that it didn't have any effect, and this was 
the same EEG he would have had if he had taken it before 
October 1960 before this wreck? 

A. I could not conclude that, no, sir. 
Q. That is a logical conclusion, isn't it 1 
A. 1 Well, I think again it is a matter of dosage too. 
Q. ~Don't you assume Dr. Arnold knows how much to give 

him if he is treating him? 
A. I I would certainly assun1e this but I can't assume that 

Dr. Arnold's experience is similar to mine or mine are 
similar to anyone else's and I must be guided by my own 
knowledge and my own experience in these things. 

Q. You have only examined this man on September 20th, 
Is that right? 

page 371 ~ A. That is correct. 
Q. You have just seen him one time? 

A. I have seen him twice. I saw him when he was in the 
hospital for the tracing on the 14th and I saw him in my 
office. 

Q. You didn't examine him on the 20th. 
A. No, sir, I talked with him but didn't examine him. 
Q. So to boil it all clown you have the history that he 

gave you, omitting some things that are in evidence that I 
have recited to you, and he has headaches every couple of 
weeks and he was a little bit tense, and based on that, plus 
the EEG, you think maybe that he might have epilepsy? 

A. I don't recall testifying that he has epilepsy. I do 
recall testifying· that because of the nature of the abnormality 
in these two EEGs that it is highly probable that post­
traumatic epilepsy may occur as a late complication. 

Q. Are you using ''may'' in the same sense as ''might''? 
A. No, using it in the same term as "probability". 
Q. "'Wbat percentage? 
A. Again this gets into the discussion of a large number 
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of cases and I have to quote from this. I can quote from my 
· own knowledge and experience too. 
page 372 ~ Q. Doctor, bring it right to the point. 

Mr. Whitehead : Let the doctor finish. 
Mr. Rosenberger: He is not responding to my questions. 
~1:r. Whitehead: He is getting ready to do it. 

By Mr. Rosenberger: 
Q. In a series of cases all over the United States where 

there were closed head injuries with no neurological changes 
what per cent of them have epilepsy? 

A. I hesitate to tell you. Your question indicates closed 
head injuries and what percentage was known. 

Q. Isn't it less than one per cent? 
A. There are too many qualifying thing·s to this question 

for me to be able to give an answer. 
Q. On the closed head injury that you have here where 

there is no penetration of the skull don't less than one per 
cent of the people who have injuries to the head have epilepsy? 

A. I can't answer that. 
Q. Can you turn it around and tell me what per cent do 

have them? 
A. No, because this question is qualified too narrowly, too 

rigidly for me to answer with any knowledge. 
page 373 ~ Q. All right, right on the problem that this 

man had, you assumed he was unconscious and 
you know he has no neurological changes now and you know· 
now he has a headache every two weeks and he is tense and 
pensive and dilantin hasn't helped him any and you never 
had an EEG on him before. Do you mean to say that the 
chances are better than fifty per cent that be is going to have 
epilepsy? 

A. I will answer that question in this manner-

The Court: Let hin1 answer the question in his own way. 

Note : The question is read back. 

The Witness: I can't answer that question without it be­
ing qualified. 

The Court: Then don't answer it. 
The 'Vitness: To answer it on the basis of inforn1ation I 

have before me I think it is n1ore likely than not. 
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By Mr. Rosenbe-rger: 
Q. ['he percentages around the country don't follow that 

percentage, does it? 
A. Around the country on the basis of this 

page :374 ~ kind of abnormal tracings they do. 
Q. You are putting everything on the two ab­

normal tracings? 
A .. No, I am adding this : I am adding the type of abnor­

mality to what is included in the question. That is the reason 
I couldn't answer your question. 

Q .. "\Yithout including the EEG, and where you have studied 
on head injury of people in the armed forces and in all other 
type injuries, where there is no penetration of the skull, just 
forget everything else, less than one per cent of them have 
epilepsy. Isn 't that so ? 

Mr. Whitehead: We object to that question on the ground 
it dqes not include everything that has been proved in this 
case~ He is leaving out the EEG. 

The Court: He is talking about a separate state of facts 
entirely foreign to this man. What has that to do with this 
c.ase? 

l\Ir. Rosenberger: I have the man on cross examination. 
T~e Court: You can't go into all kinds of situations except 

situations similar to this situation. If it is simi­
page 375 ~ lar to this boy's situation it is all right. 

By Mr. Rosenberger: 
Q. Doctor, you are familiar with the studies I referred 

to where studies have been made to determine epilepsy result­
ing from injuries? 

A. There have been many studies and I am not sure that 
I a:rh familiar with the specific ones you are referring to. 

Q.~ I am referring to this one, Brock on head injuries. I 
believe you have his book, don't you f 

A. Brock, yes. 
Q. And they deal particularly with a group of cases where 

there has been no penetration ·of the skull, don't they? 
A. They deal with both and if I am thinking of the particu­

lar ehapter I think the chapter on post-traumatic injuries or, 
let's say more broadly, injuries to the head and the EEG 
findings, I am trying to think of the specific name of the 
text, it is "Trauma and Nervous System" and the particu-
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lar chapter is by Paul Lefferd and I believe that Brock was 
the editor. It was written by specialists in their respective 
fields and this is a text published last year, 1960, called 

''Traumas of the Nervous System''. I am not 
page 376 ~ sure of the name of the editor. I am referring to 

the chapter on EGGs written by Paul Lefferd in 
which he quotes, I think, all of the reasons of the recent 
series all over the ·world in terms of EEG changes, closed and 
open, penetrating ".,.ounds, his percentages in terms of ab­
normalities, EEG percentage of post-traumatic epilepsy, 
specific types of EEG, trauma and what their significance is. 

Q. That is what I had in mind and the percentage of those 
having epilepsy in that type of case are how many? 

A. What type case? 
Q. The type cases you said, open and closed head injuries. 
A. I will take these separately and talk about them. 

The Court: Let's not go into things other than things 
similar to this boy's injuries. To go into all other type 
injuries we are going too far. 

By ~fr. Rosen berger : 
Q. Closed head injury. 
A. Closed head injury with certain type of EEG abnor­

mality recorded more than six months after the time, two 
tracings similar, and these are things that qualify my opin­
ion. 

Q. Doctor, you don't think he has any organic 
page 377 ~ brain change, do you? 

A. Yes, I do. 
Q. How would you tell it? You didn't check his spinal 

fluid, did you? 
A. That is not a necessary test to determine it. 
Q. That is one of the important tests. 
A. It is a test that can be used. 
Q. It is an important one, isn't it Y 
A. I think it is quite important in certain types of condi­

tions. I would not do a routine spinal puncture on every 
patient I see with neurological findings. 

Q. You did not do it, rlid you? 
A. No. 

:hfr. Rosenberger: That is all. 
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RE-DIRECT EXA~1INATION. 

By J\ilr. "\Vhitehead: 
Q. l\~r. Rosenberger referred to unconsciousness. As a 

medical 1nan what do you n1ean when you say ''conscious" 
and' 'unconscious"~ Let me put it this way, if you are consci­
ous do you mean you are like a bag of meal, you just breathe 
and nothing else or could you walk around and be unconsci-

ous¥ 
page 378 ~ A. Well, in the strictest sense of the tern1 I be-

lieve a lay1nan understands it, and certainly as 
a medical expert 'vould use it, unconscious means to me an 
individual ·who is not aware in any way at all of what is going 
on in his environment, is not alert in any way at all and is 
not hi a position to do n1ore than carry on the automatic 
functibns of the body such as the heart beat, breathing, per­
spiring and that sort of thing. 

Q. What is the term for a person who is able to walk 
around and has no memory and knows nothing about it 1 

A. This gets into a different realm. This is not what I 
would personally term unconsciousness. This can be descri­
bed as a state of lack of awareness that is often described as 
a fug1;1e. That is a state in which the individual functions as 
though nothing was wrong but has absolutely no awareness 
or memory of anything that is going on. This is the type of 
thing where every once in awhile we pick up a paper and see 
where John Doe woke up hundreds of n1iles from his home and 
suddenly realized he ''ras someone else. They call that fugue. 
That is the term used for that. 

Q. Can these people sometimes frequently walk around 
and even carry on a conversation and never kno'v 

page 379 ~ anything about it late I' on 1 
A. "r ell, fugue as I speak of it if it occurs in 

terms of head injury it is an imn1ediate thing. I woulcln 't 
say that it is a com1non thing·. 

Q. As I understand your definition of consciousness is 
awareness and unconsciousness is you just breathe and your 
heart beats but you don't do anything else. 

A. Absolute minimal functions of the body are carried 
on without awareness of any type and without any alertness. 
The individual has to be flat on his back, so to speak. 

Q. That would be absolute unconsciousness, I take it? 
A. Yes, sir. 
Q. 1Doctor, with your conclusions in this case will you 

please tell us whether or not in your opinion should additional 
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from time to time electro-encephalogrmns be run on this 
man or not? 

A. In my opinion they should be done at reg-ular intervals 
and the interval of time should be based primarily upon what 
the clinical picture is-that is, ·what he complains of. If there 
are no changes of any kind they should be done at least at six 
months intervals. 

Q. 1\{r. Rosenberger asked you whether or not 
page 380 ~ dilantin is given whether or not that was helping 

him any. As I understand, the EEG run in June 
is that worse or is that about the same as the one run in 
September or what? 

A. They are similar. 
Q. Now, dilantin could have kept the condition from getting 

worse from June until September and held it where it was? 
A. It is possible. 
Q. When you were making your examination of Mr. Beas­

ley were you also advised that he received cuts on his head 
that went all the way down to the skull? 

A. I was aware that he had numerous lacerations as a 
result of the accident and these w·ere described in my report. 
I had no idea of the depth of these except on the basis of 
what I might estimate because of the size of them and that 
sort of thing. 

Q. You have only seen this man I believe twice. You have 
seen him when the second EEG was run and then you saw 
him when you made an examination of him on I believe 
September 2oth, 1961. No,v, Doctor, you have had experience 
in this line of practice for bow many years Y 

A. I have been in this specialty for almost 
pa.ge 381 ~ twenty-five years. 

Q. I will ask you this, in your opinion, from 
your observations and from your exa1ninations and from any 
movements of his body did you find any indication that this 
young man is maling-ering· or, that is, putting· on? 

A. I have had nothing to indicate or suggest it to me. 

Mr. Whitehead: All right. 

R·E-CROSS EXAMINATION. 

By ~Ir. Itosenberger: 
Q. Doctor, why would you take additional EEGs if they 

were just confirming your neurological examination? 
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I 

A. From my way of thinking in an intelligent man of this 
type this is your most sensitive guide and guage of what 
is going on. You have in a sense established a base line for 
that aQnormality and you have to take into consideration, as 
I have indicated, what the clinical course is, what the indivi­
dual complains of, and what changes occur, and if nothing· 
ocurs in that regard I feel that six months interval is the 
minimal time to do repeated tracings. If there is any change 
in the complaints or examination then I think the tracings 

should be done a.t shorter intervals of time. This 
page 382 ~ again is based on my experience. 

Q. Is Frederick Gibbs an authority? 
A. Yes. 
Q. Do you agree with this statement by him-

1 

Mr. i Whitehead: Your Honor, I don't mean to object 
but it seems to me he should have gone over this when he had 
him oil. cross examination. He has asked him about every­
body's book in the country. 

Mr. Rosenberger: Mr. Whitehead brought up additional 
EEGs. 

The I Court: Is this something about additional EEGs Y 
Mr. Rosenberger: This will show no additional EEGs will 

throw 
1 

any light on it. 
The, Court : Ask the question. 

By Mr. Rosenberger: 
Q. Do you agree with this: ''Other things being equal, 

generalized electro-encephalogram abnormality is found three 
to four months after a severe head injury without epilepsy 
the chances are one to three-quarters that this abnorn1ality 
antedated the injury''? 

A. This happened to be Dr. Gibbs' opinion but 
page 383 ~ there are other experts that don't agree with 

1 that. 
Q. Do you agree 'vith him Y 
A. I do not agree with him. 
Q. You admit he is an authority¥ 
A. He is an outstanding authority. 

1\fr. Rosenberger : That is all. 

The witness stands aside. 
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DR.. G. B. ARNOLD, 
having· been first duly sworn, testifies as follows: 

DIRECT EXA1viiNATION. 
J. 

By Mr. 'Vhi~head: 
Q. You ar~ Dr. G. B. ArnoldV 
A. Yes, sir. 
Q. Doctor1 I believe you practice your profession here 

1n Lynchburg? 
page 384 ~ A. Yes, sir, I do. 

Q. And what do you specialize in~ What is 
your branch that you work in' 

A. Well, I am doing general practice now but for fifteen 
years I was over across the river at the Colony. I was 
Superintendent over there but since '44 I have been doing 
general practice here in Lynchburg. 

Q. In your practice do you specialize or do you have a 
lot of cases dealing with injuries to the brain? · 

A. I do, sir. 
Q. And I believe you stated you were Superintendent over 

at Lynchburg State Colony ·v 
A. For fifteen years. 
Q. And that was for fifteen years prior to 1944? 
A. Yes, sir. 
Q. Doctor, coming rig-ht up to this thing right quick would 

you please tell us when you first saw and started treating 
Duane Beasley Y 

A. February 6th, 1961. 
Q. February 6th, 196L · Will you please tell us what history 

you got from him, 'vhat you found about him and what, if 
anything, you had done for hinl· to try to help .him? 

A. The history I got was he was in an automo­
page 385 ~ bile accident on October 18, 1960 ; that he had 

been unconscious seven days, had been in the 
hospital eighteen days. He went back to work on December 

. 5th, 1960. While he was in the hospital tl1ey found out he 
had a number of lacerations on his head, had a broken 
scapula and he had some lacerations and bruises on his ex­
tremities. 

Q. At that time was any complaint made to you about 
his neck when you saw him or in that period of time? 

A. The first time I saw him, which was on February 6th, 
the m,ai~ thing he was complaining about was headaches. 
Then later I saw him on May 9th and at that time he told 
me his headaches were much better but he had this pain in 
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his ne~k so I had him x-rayed and it showed that one of the 
cervical vertebrae had been cracked. 

Q. Had that healed over~ 
A. That had healed but apparently was causing some 

I 
pressure. 

Q. }Yhere is that vertebra? 
A. It goes from the back of the skull down to the shoulder 

and one of those had been cracked and undoubtedly that was 
I causing the pain in his neck. 

page 386 ~ Q. 'Vhat treatment, if any, have you rendered 
hin1 1 "\Vhat l1ave you done for him 1 

A. The first several times he came to see me I tried to 
relieve his headaches. Then later he did have an electroen­
cephalogram done and after getting the report I put him on 
dilantin because dilantin is used for a number of things. It is 
not only used to control seizures, it is used to prevent epilepsy 
and is also used as a nerve medicine. Some people have 
an id¢a it is used only for one thing but that is not right. It 
is used for a number of things. 

Q. What does the medicine dilantin do for the body? 
A. Well, we are not too sure but we think it helps to bring 

oxygen to the brain. The exact Inechanism of dilantin work­
ing in the body we are not sure of. 

Q. Have you found fron1 experience it does help in these 
cases? 

A. Yes, sir, I have. 
', Q. Doctor, subsequent to the EEG being run in June then 
was also another one run in September~ 
' A. Yes, sir, one was run in Septen1ber and that was very 

much the same as the one done in June. 
· ~:s' Q. I believe you are kind of known as the 

page 387 ~ father of EEG in Virginia, are you not? 
A. I don't know if I am the father of it but 

I had something to do with buying the first one ever bought 
in Virginia. That was the one across the river, the first one 
ever sold in the State of Virginia, and I think I was the 
first one to ever do any encephalograms in Virginia. 

Q. In your opinion will an encephalogran1 aid you and 
guide you in making your determinations of a patient? 

A. Yes, sir. 
Q. From the history he gave you and from his complaints 

and from vour seeing l1hn and examinin~ hhn and before the 
EEG had been run in J nne of 1961 I will ask vou 'i'"h.ether 'Jr 
not ~t that time you had reached an o_pinion as .fo wheth~r or 
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not this man had suffered any injury to the nervous system 
or to the brain fron1 the accident which he related to you. 

A. I was of the opinion that he had received a brain injury. 
I was furthermore of the opinion that there was a possibility 
that this man was-

1\fr. Rosenberger: I move to strike out the testimony about 
possibilities. 

The Court: Dr. Arnold, we are dealing in probabilities, not 
possibilities. 

page 388 ~ The "'\Vitness: Probably that he could develop 
epilepsy and when I put him on dilantin I was 

trying to do something to prevent this condition. 

By Mr. Whitehead: 
Q. You have heard the testimony here and you have also 

said that the EEGs were more or less similar to the one run 
in June and the one run in September. You had him on 
dilantin during that period. 

A. Yes, sir, I did. 
Q. And how much dilantin were you giving him? 
A. Taking three grains a day. 
Q. A grain and a half each time twice a day? 
A. Yes, sir. 
Q. Now, the fact the EEGs are about the same in this in­

terval of time and the patient has been taking dilantin does 
that indicate anything to you whether dilantin is helping or 
not7 

A. I think it indicates to me it is helping him in that he 
hasn't had any seizures which I was afraid 'he would have. 
Dilantin is not going to repair the damage done to the brain 
if any has been done there because you can't repair that 

you don't restore that type of tissue. If it is hurt 
page 389 ~ it is hurt and it is going to stay hurt. If you break 

your arm that will grow back but if you destroy 
part of the brain it is gone but from the fact he is not any 
w.orse than he was I think it has helped him. 

Q. Doctor, in your definition of consciousness and uncon­
sciousness what do you understand when a person is uncon­
scious f Does that mean he can just breathe? 

A. No. It is a hard term to describe but to me knowing is 
consciousness. Wben you don't know you are unconscious. 
"When you don't know your surroundings, don't know your 
environment, don't know who you are or anything I classify 
that as being unconscious and there are certainly different 
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phases of unconsciousness. I think when a man is down asleep 
he is iunconscious. He may be able to move around and talk 
and so forth but doesn't know what he is doing or saying and 
he is : unconscious. 

Q. From the history given you here about Mr. Beasley and 
you heard him also testify today and you heard the evidence 
about the fact he got up a bank some way and do you think he 
could have been conscious at the time he got up the bank 
necessarily or not 1 

A. I think possibly he was unconscious. 
page 390 ~ Q. You can't talk about possibilities. 

A. I don't think he was conscious. 
Q. Doctor, what do you call where your memory will not 

take you up to the time you got the blow on your head or 
something that happened before the accident Y What do you 
call that thing Y 

A. 
1 

Call that retrograde amnesia. 
Q. 1 Did you or not gather in your history of this young 

man fthat he did or did not have retrograde amnesia Y 
A. In my opinion he did. 
Q. Does that indicate to you then that he was unconscious 

or not? 
A.' It indicates to me he was unconscious and indicates to 

me that there was a brain injury. 
Q. Doctor, fron1 the history you have received from him, 

fron1 your examination and your treatment of him, and from 
the EE·G readings you have received will you state whether or 
not in your opinion this man has received any permanent in­
jury either to his brain or his nervous system as a result of 
this accident Y 

A. I think he has. 
Q. Do you have what your bill is to date for 

page 391 ~ treating him Y 
1 A. It is $60.00. 

Q~ Doctor, is it or not your opinion that this man should 
be observed in the future and be under the care of a doctor 
or nbt? 

A~ In my opinion, this man should be observed and under 
the care of a doctor for at least three years. At the end of 
thre~ years if he is doin.~ all ri~ht you can feel pretty sure he 
is going to do all rig·ht but I don't think there is any way of 
telling under three years. 

i 

~fr. "\'Vhitehead: All right. 
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CROSS EXAJ\.IINATION. 

By Mr. Rosenberger: 
Q. Doctor, did you do all of the neurological examiua tions 

that Dr. Novak spoke of doing? 
A. Yes, sir. 
Q. You didn't find anything· wrong with those, did you? 
A. Nothing except this tenderness over the back of his 

neck. 
Q. That was something· that had to do with 'vhere he hurt 

his neck? 
page 392 ~ A. Yes, sir. 

Q. He can move all parts of his body, his eyes, 
head, feet and this brain injury you speak of hasn't shown up 
where it affects any part of his body yet, has it? 

A. No, sir. 
Q. You don't read an EEG, do you! 
A. I can read them. I haven't read one for some years. 
Q. Ho'v many years? 
A. Well, not since 1944 but the readings haven't changed 

any I don't think too much. 
Q. You referred him to Dr. Novak on that? 
A. Yes. 
Q. And you go on Dr. Novak's readings? 
A. That is right. 
Q. You are not saying this man 'vill probably develop epi­

lepsy and that is the reason you say there is no way of telling. 
You want to watch him for three years? 

A. That is right. 
Q. So when you used the word "possibly" that is wl1at you 

actually meant. Is it possible he 'viii so you w·ant to watch 
him for about three years. 

A. That is what I would like to do, yes. 
pag·e 393 ~ Q. And that is your reason for it, the possibil-

ity of it, and you want to watch hhn and catch it. 
Is that rig-ht? 

A. Yes. 
Q. Do you know that this man knew which way to go to 

the road and to get up that 'hill? 
A. I have heard that in Court. 
Q. So that took some aw·areness and consciousness. Did 

you hear he was waving and flagging· for the truck 1 
A. No. .---

1\:fr. Frost: There is no evidence of that. 
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By :Nir. Rosenberger: 
Q. Did you hear Burley testify ·r 
A. I didn't hear Burley testify. 
Q. Did you know that his hospital record sho"red that on 

Octob~r 22nd, October 21st, he was conscious and rational f 
A. No, sir, I did not. 
Q. 0ne other question. By comparison by ].:fr. Beasley 

and 1\ir. Leech, the fact lVIr. Leech was unconscious and in 
the hospital and the people in the hospital thought he ·was 
unconscious for nine or ten days would that indicate that his 
brain 'vas more severely injured than the one the doctor said 

was not unconscious? 
page 394 ~ A. That 'vould be one sign, yes. 

].;Ir. i Rosenberger: That is all. 

Thej witness stands aside. 

E. P. LA WIIOR.NE, 
l1aving been first duly sworn, testifies as follows: 

DIR.ECT EXAMINATION. 

Bv 1\fr. \Vhitehead: 
·q. You are :Mr. E. P. Lawhorne? 
A. Yes, sir. 
Q. "\Vl1ere do you live? 
A. Sweet Briar. 
Q. Is that in Amherst Cousty? 
A. Yes, sir. 
Q. Arc you an uncle of Thomas Burley? 

A. Yes, sir. 
page 395 ~ Q. And at the time of this accident and now 

does Thomas Burley live with you~ 
A. Yes, sir, been living with me ever since he was eight 

vears old. 
· Q. N o"r' of course, you recall when this accident occurred on 
October 18, 1960, do you? 

A. Yes, sir. 
Q. After Tommy was released fron}' the hospital I believe 

you say he was there eight or nine clays and where did he go 
ili~Y . 

A. He ·came home. # 

Q. After l1e cmne home you can't tetl what he said but after 
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he came hmne did he tell you anything about knowing who 
was the driver of the automobile at the time of the accident? 

A. No, sir. 

Mr. Daniel: I object to that. He can't tell what he said. 
}fr. "\Vhitehead: I am asking if he talked to him about 

who 'vas the driver and w·hat advice he gave him. 
1\fr. Rosenberger: It is immaterial what advice he gave 

him. 
page 396 ~ The Court : The boy testified to certain things 

that took place and if he wants to testify all right. 
1\fr. Rosenberger: It is a self-serving thing, your Honor. 
The Court: It is not self-serving on what he said, it is self­

serving on what the boy said. 
1\fr. R.osenberger: It is purely hearsay then. 
The Court: I don't see how you are going to get around 

hearsay. Wha.t is the exception to the hearsay rule, Mr. 
Whitehead? 

Mr. Whitehead: A question has been raised as to who was 
the driver and I think I am entitled to bring out that in ex­
planation of what Burley testified to-

The Court: You want him to testify who he told was 
driving· the car f 

Mr. Whitehead: No, sir. I am going to ask him when the 
boy talked to him about the driver what advice did he give 
the boy, what did he tell the boy to do, if anything. 

Mr. Rosenberger: It is still hearsay. 
The Court: That is hearsay and I will have to 

page 397 ~ sustain the objection. 
1\fr. Whitehead: All right. 

The witness stands aside. 

ALLEN CARSON, 
having been first duly sworn, testifies as follows : 

DIRECT EXAMINATION. 

Bv J\.Ir. "Wbitehead : 
·Q. You are Mr. Allen Carson? 
A. That is right. 
Q. ""There do you work, 1\fr. Carson 1 
A. I operate a service station at 1117 Church Street. 
Q. You operate a filling station at 1117 Church Street? 
A. Yes, sir. 
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Martha Harvey. 

Q. Did you know ·Carroll Johnson Y 
1 A. Yes, sir. 

page 398 ~ Q. How long· had you known him before his 
death1 

A. About three years. 
Q. Did he deal at your service station Y 
A. Yes, he did. 
Q. Do you know what his reputation was for being a dili­

gent hard working young man or not 7 
A. As far as I knew his reputation was unusually good 

from all I could hear about him and all I knew about him. 

Mr. Whitehead: All right, that is all. 
Mr. Rosenberger: No questions. 

The witness stands aside. 
I 

I MRS. MARTHA HARVEY, 
having been first duly sworn, testifies as follows: 

DIRECT EXAMINATION. 

By 1\fr. \Vhitehead : 
Q. You are Mrs. Martha Harvey? 

page 399 ~ A. That is right. 
Q. 'Vhere do you live, 1\frs. Harvey¥ 

A. Route 4, Amherst, on Route 778. 
Q. Is that up toward TemperanceT 
A .. Yes, sir. 
Q. Did you know Carroll Johnson Y 
A. Yes. 
Q. How long have you known him T 
A. All of his life. 
Q. Did he live at your home or near your horneT 
A. Yes, he did. 
Q. For how long T 
A. Three years. 
Q. And when did he leave where your home was Y 
A. ~t was in May of '59. 
Q. Did you see him after that time from time to time? 
A. Well, yes, occasionally. 
Q. I ·will ask you if you would, please Ma'am, tell us what 

type of young man was Carrol, was he a good boy and worked 
hard or what type of man was he? 

A. Carroll was a real good boy. 

'· ; 
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1\fr. Whitehead: All right. 

page 400 ~ lYir. Rosenberger: No questions. 

The witness stands aside. 

~fr. Rosenberger: To save time, your Honor, we don't 
question this was a good boy. He has questioned two witnesses 
about that already. 

CLAUDE CAJ\1:PBELL, 
having· been first duly sworn, testifies as follows: 

DIRECT EXAMINATION. 

By J\!Ir. Whitehead : 
Q. You are 1\'Ir. Claude Campbell? 
A. Yes, sir. 
Q. Where do you live, lYir. Campbell~ 
A. I live at 820 Rivermont Avenue. 
Q. Now, at the time of this accident was Carroll Johnson 

making his home there in your house 1 
page 401 ~ A. Yes, sir. 

Q. How long had you known Carroll? 
A. I had been knowing him all his life. 
Q. "\Vould you please tell us what kind of young man was 

Carroll? "r as he a good hard working young· man and well 
behaved? 

A. Yes, I would say he was. He was a very quiet boy and 
he worked and attended to his job and was always ready to 
go to his work. 

1\{r. 'Vhitehead: All right. 
1\{r. Rosenberger: No questions from me. 

The witness stands aside. 

1\fr. "\Vbitehead: Now, if your Honor please, at this time 
I understand the gentlen1en for the other siqe will stipulate 
this; that the mother of Carroll Johnson; Corinne 1\L John­
son, has qualified as ad1ninistratrix of his estate and is still 
qualified before this Court here and the Circuit Court and also 
that as a result of injuries received in this accident Carroll 
Johnson 'vas killed. 
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Corinne llf. Johnson. 
I 

I ~Ir. Rosenberger: We will stipulate that. 
page! 402 ~ :Nir. "\Vhitehead: Also he was born March 21, 

1939 and that according to the mortuary tables 
he ~ould have lived forty-eight more years; and accord­
ing to the mortuary tables Beasley was born August 31, 1941 
and !he would l1ave lived forty-nine years according to the 
mortuary table, and that Leeeh was born August 27, 1941 
and he would have lived or his life expectancy would have 
been forty-nine years. 

The Court: That stipulation will be admissible in lieu of 
evidence. Is there any stipulation as to who his heirs are? 

1\tfr. Whitehead: I don't know. I will put Mrs. Johnson on 
the stand right now. 

!fr. Rosenberger: We admit they are as alleged in the 
~fotion for Judgment. 

Your Honor, may Mr. W11itehead and I approach the bench? 
The Court: Yes, sir. 

Note : Diseussion between Court and counsel 'vas not heard 
by this court reporter so therefore is not recorded. 

page 403 ~ ~IRS. CORINNE M. JOHNSON, 
having been first duly sworn, testifies as follows: 

DIRECT EXAMINATION. 

Bv Mr. Whitehead: 
~ Q. Mrs. Johnson, I want to ask you a few questions, please. 

Of course, you are the mother of Carroll M. Johnson. 
A. Yes, sir. 
Q. N o"r, I will ask you this : Will you please tell us at the 

tin1e before this accident what health Carroll was in? Was 
he in good heath or not? 

.l\ .. He was in good health. 
Q. Would you please tell us whether or not he was diligent 

worker? Would he stick to his job or not Y 
A. Yes, sir, he did. 
Q. Now, as I understand it, Carroll did not have any 

brothers and sisters, did he? 
A. That is right, he didn't. 
Q. And you and your husband are the sole heirs, are you 

not? 
A. Yes, sir. 
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Q. Mrs. Johnson, I show you here a picture 
page 404 ~ marked "Defendants' Exhibit No. 29." I will ask 

you if you will please tell us is that a fair, true 
portrayal of your son, Carroll, shortly before the accident Y 

A. Yes, it is. 

Mr. Whitehead: Now we would like to offer this as De­
fendants' Exhibit No. 29. All right, thank you very much. 

Mr. Rosenberger: Thank you, Ma'am. 

By Mr. Daniel: 
Q. " 7 as your son light-haired or dark-haired t 
A. He had kind of medium brown hair. 
Q. About how tall was he? 
A. Five feet, six inches, about tny height. 

Mr. Daniel: That is all. 

The witness stands aside. 
Mr. Whitehead: We rest, if your Honor please. 
The Court: Is there any rebuttal? 
Mr. Daniel: Yes, sir, we would like to recall Trooper C. E. 

Wilkes. 

page 405 ~ C. E. WILKES, (State Trooper) 
recalled in rebuttal, testifies as follows 

DIRECT EXAMINATION. 

By Mr. Daniel: 
Q. Mr. Wilkes, on the night that you made this investigation 

I believe you previously testified that Mr. Burley and Mr. 
Beasley were up on the road when you got there. 

A. That is true. 
Q. You also stated that you put Mr. Beasley in the front 

seat of your car and tried to administer First Aid and that 
you put Mr. Burley in the back seat. 

A. I did. 
Q. And I believe you said Mr. Burley was fully conscious 

at that time. 
A. Burley was, yes, sir. 
Q. At that time did you ask either of those boys while they 

were in the car with you who was driving the car? 
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0. E. Wilkes. (Sta.te Trooper) 

A. II did. 
Q. '"That was the reply of IYir. Burley? 
A. ,Mr. Burley turned and asked Duane, said "Who was 

! driving the car?" Beasley said "I don't know." 
page 406 ~ Q. Is that all that was said? 

A. That is all the conversation. 

CROSS EXAMINATION. 

By Mr. V\7hitehead: 
Q. Now, Mr. Wilkes, as I understand it, after the accident 

and the next day I believe you also went by the hospital on 
that occasion, did you not Y 

A. I did. 
Q. And did you not receive information from Burley on 

that 1day at the hospital, or one day shortly thereafter, that 
at th;at time when they left Whitey's Restaurant going· east 
or cdn1ing toward Lynchburg that Leech was then driving-

Mt. Rosenberger: Just a minute. That is pure hearsay, 
your Honor, and that is not any impeachment testimony at all. 
Mr. Whitehead knows that is completely inadmissible, what 
somebody else told the State Trooper who is not a party. 

The Court: Wbo is he talking about told him? 
1\fr. Rosenberger: Burley. 
The Court: That is hearsay as far as he was concerned. 

A declaration that Mr. Burley made to the State 
page 407 ~ Officer that is hearsay unless you can remove it to 

some exception. 
1\fr. Daniel: He was recalled solely for the purpose of 

hnpeachment and the foundation was laid for it. I asked Mr. 
Burley about the conversation. I think that is the only way 
I can reach the witness for the purpose of impeachment. 

Mr. Rosenberger: The examination is limited to that, your 
Honor. 

l\Ir. Frost: l\Ir. Burley got on the stand and explained the 
situation. In view of the questions by Mr. Daniel we certainly 
ltave a right to bring out from Mr. Wilkes substantiation of 
what Burley has already testified to, first he did not kno'v 
and later on said Leech was driving· and it looks like to me 
that 1 follows in with the whole line. 

The Court: The jury will go out a n1inute. 

(Jury out). 
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C. E. Wilkes. (State Troopet·) 

The Court: ].fr. Frost, doesn't it stand uncontradicted what 
Burley said about what he told the Officer? It hasn't been 

contradicted by anybody. 
page 408 ~ Mr. Frost: I move to strike out the testimony 

of Mr. vVilkes as to what he testified. 
The Court: I am talking about what statements he made 

in the hospital. There has been no contradiction of those 
statements. 

1\Ir. Rosenberger: None. In the Bedford I-Iospital Mr. 
Burley testified what he told the Trooper and then he testi­
fied he went over to the area office a week after he got out of 
the hospital and he has testified to that. He is not a party 
to this suit. Vve didn't impeach him on those statements. 

The Court : 1\tlr. Frost, he is trying to prove what he told 
him there at the scene and he's trying to impeach him on that 
but he is not trying to impeach him on the sta.tmnent he made 
to the State Trooper at the hospital or at the highway office 
out here. Those statements stand unimpeacl1ed. 

].fr. Rosenberger: That is right. 
The Court: I think you are trying to add to what he has 

said but I don't believe it is admissible. 
Mr. Frost: vVe want to ask this question out 

page 409 ~ of the presence of the jury. 
The Court: All right. 

By lVIr. Frost: 
· Q. vV e want to ask you out of the presence of the jury did 

you not as a result of your investigation designate Leech as 
the driver of the automobile at the time of the accident? 

The Court: He, himself, thought he was the driver? Is 
that what you are trying to bring out? 

].fr. Frost: As a result of his investigation. 
Mr. Rosenberger: That is for the jury to determine. 
The Court: The jury has to find out 'vho was driving the 

car. It is not what this witness thought. 
Mr. Frost: Could we put it in the record? 
The Court: Yes, go ahead and ask the question out of 

the presence of the jury. 

By ].fr. "Whitehead: 
Q. ~fr. Wilkes, as a result of your investigation did you 

not determine and did you not put in writing to that effect 
that the driver of the motor vehicle a.t the time of the accident 
was Thomas D. Leech? 
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C. E. Wilkes. (State Trooper) 

Mr. Rosenberger: We object to this question. 
page 410 ~ Counsel is reading from a motor vehicle report 

made by the officer and obviously it isn't admis­
sible. He <!an 't use it and he is g·oing back to a time when the 
officer had not completed his investigation and it is an ex­
pression of opinion on the part of the Trooper and in addi­
tion to that it would be in violation of the Statute that pro­
hibits the use of that in the trial. 

~fr. Whitehead: I am not trying to use it. 
The Court: He is not introducing· that in the trial but I 

will sustain tlle objection on the ground it is his opinion as 
to who he thought ·was driving. 

1\:fr. Frost: He could answer the question, couldn't he? 
The Court : I will let him answer the question out of the 

prese,nce of the jury. 
The vVitness: As I understand, you want to know if I 

proved he was driving? 

By Mr. Whitehead: 
Q. I didn't ask you that. I asked you did you determine 

from your investigation that Thomas D. Leech was driving 
the automobile at the time of the accident and 

page 411 ~ didn't you so put it down in writing? 
A. That was my opinion. 

The Court: I will rule it out. It is not admissible before 
the jury. Let the record show that this has taken place in 
the absence of the jury and that counsel for the defendant 
excepts. 

J\;fr. Frost: Objects and excepts. 
The Court: Are there any questionable questions you want 

to ask while the jury is out? 
~fr. "\Vhitehead: I believe that is all we want to ask him. 
The Court: Bring the jury in. 

(Jury in). 

The Court: Have either of you gentlemen any further 
questions of this witness. 

Mr. 'Vhiteheacl: No, sir. 
1\fr. Rosenberger: 'Ve have concluded our examination. 

The witness stands aside. 
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page 412 r THOMAS D. LEECH, 
recalled in rebuttal, testifies as follo,vs: 

DIRECT EXAMINATION. 

By Mr. Daniel: 
Q. Tommy, were you in the courtroom this morning and 

did you hear Duane Beasley but not Burley testify you came 
down to Barker-Jennings and Ina de a statement you thought 
you could have been driving when you pulled away from the 
station but not when the car wrecked 1 Is that right Y 

A. Yes, sir. 
Q. Did you go down to Barker-Jennings at the approximate 

time he said or some time after you were injured Y 
A. No, sir. 
Q. Have you had any conversation with Duane Beasley 

after you got out of the hospital in any way telling him you 
thought you were driving the car when it left the filling sta­
tion? 

A. No, sir. 

CROSS EXA~IINATION. 

By Mr. "Whitehead: 
Q. Tommy, you tell us you never went down to 

page 413 r Barker-Jennings after you got out of the hospital 1 
A. I never said I never went down to Barker­

Jennings after I got out of the hospital. 
Q. That is what you just told. 
A. He asked me did I make the statement that I was driv­

ing the car. 
Q. He asked you did you go down to Barker-Jennings and 

you said no. Is that right Y 

Mr. Daniel: That isn't the same question I asked him. 

By Mr. Whitehead: 
Q. You did go down to Barker-Jennings. 
A. Yes, I did go down to Barker-Jennings. 
Q. And didn't you tell us here when I laid the foundation 

for that yesterday morning that you didn't remember talking 
to him? 

A. I don't understand what you are talking about now. 
Q. In other words, when I asked you yesterday morning 

some questions whether or not after this accident didn't you 
go down to Barker-Jennings and didn't you talk to both 
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Thomas D. Leech. 

Beasley and Burley and them about the accident, you remem­
ber that? 

A. I remember you saying- something about 
page 414 ~ that. 

Q. And you said you didn't remember whether 
you did or not. 

A. I said I didn't remember whether I talked to them about 
the accident or not. 

Bv ~.fr. Daniel: 
~Q. I understand you deny you ever told-

}Ir. vVhitehead: vVait a minute. 
}Ir. Daniel: I want to get it straight. 
Mr .. \Vhitehead: This witness has testified that he don't 

remember whether he talked to them about the accident or 
not. Now they are attmupting now to try to g·et him to say 
somet:Ping about what happened down there. 

The1 Court: I-Ie didn't finish his question. 

Bv J\fr. Daniel: 
· Q. My question solely is this: I-Iave you since you have had 

your memory back ever told Duane Beasley or anybody else 
that you thoug·ht you were driving that car when it left the 
Phillips 66 service station? 

A. No, sir, I have not. 

By Mr. Whitehead: 
Q. If you don't remember wl1at you told them 

page 415 ~ down tl1ere then you don't know what you told 
them at Barker-Jennings. 

A. That is right, I couldn't have said anything. 

The witness stands aside. 

Mr. Daniel: \V e rest, if your Honor please. 
The Court: Is there any surrebuttal? 
Mr. \Vhitehead : No, sir. 

(End of all testitnouy). 

Mr. Rosenberger: \Ve ha,·c a motion to take up with the 
Court. 

The Court: I am g·oing to excuse tl1e jury until tomorrow 
morning. All of the witnesses are excused. 
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J\iiembers of the jury, as you see this case hasn't been con­
cluded yet so I will ask you all to report back here tomorrow 
morning at 9:30. 

Sergeant, recess Court until 9 :30 tomorrow n1orning. 

(·Court recessed). 

The Court : I would like to see counsel in Cl1am bers. 

page 416 ~ (In chambers). 

1\fr. R.osenberg·er: The plaintiff, Thomas D. Leech, by 
counsel, and guardian ad litem, moves the Court to strike the 
evidence of Duane Beasley on his counterclain1 against 
Thomas D. Leech and the evidence of Corinne M. Johnson, ad­
ministratrix, on her counterclaim against Thomas D. Leech on 
the ground that the evidence fails to prove as a matter of 
law· that there was any gross negligence, and on the further 
ground that the evidence fails to prove as a matter of law 
that Thomas D. Leech was driving the automobile at the time 
and place that the collision occurred and the injuries and dam­
ages resulting. 

l\1:r. Daniel: If your Honor please, I, as counsel for Thomas 
D. Leech, and I think 1\Ir. Watkins joins with me, not joining 
in that portion of the motion of failure to show gross negli­
gence. We feel gross negligence was shown but we join in 
the portion of the motion as to striking out the evidence that 
did not show Thomas Leech to be the driver. 

Mr. Rosenberger: And that the evidence of the 
page 417 ~ man, Burley, is incredible. 

The Court : I am going to overrule tl1e motion. 
I think it is a jury question. Bur ley testified this man was 
driving and it is up to them to pass on whether or not he was 
driving the car. I think the evidence amply sustains sufficient 
proof to submit it to the jury on the question of gross negli­
gence and circumstantial evidence, the condition of tl1e car, 
the highway marks, and three hundred and sixty feet of 
marks. The direct testimony of one witness Burley was that 
they were speeding at seventy-five miles an hour and got up 
to eighty or eighty-five miles an hour just prior to the acci­
dent and I tl1ink under the cases of the Supren1e Court that 
it is sufficient to make it a jury issue so I overrule your 
motions. 

lVfr. Rosenberger: The plaintiff, by counsel, objects and 
excepts. 

Mr. Frost: This is probably a little out of turn. I want 
to rene,\r the motion I made at the conclusion of the plaintiff's 
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i testimony with the exception, of course, of the 
page 1418 ~ agency which the Court sustained my motion. 

The Court: I will overrule the motion. 
Mr. Frost: And we object and except to the action of the 

Court in overruling the motion as there was no evidence of 
any gross negligence on the part of Duane Beasley. 

Mr. "\Vhitehead: Like I did this morning when Mr. Frost 
made his motion, I do not want to be any part in moving that 
the evidence is not sufficient to go to the jury on the question 
of gross negligence. 
Mr~ Frost: I want to amend that gross negligence, solely 

on th~ part of Duane Beasley. That is what I intended. 

page ·419 ~ 

(In chambers). 

September 28, 1961, 
!tlorning Session. 

Note: The Court met with counsel in Cha1nbers at 9 :00 
o'clock A. ~Land after informally discussing instructions of­
fered!by the various parties the following ensued: 

I 

1\fr. Frost: The defendants, by counsel, on the claim of 
Leech against Duane Beasley objects and excepts to the action 
of the Court in giving any instructions for the plaintiff, 
Thomas D. Leech, in this case on the ground that there is no 
evidence to support a finding that Duane Beasley was the 
driver of the automobile at the time of the accident or that 
Duane Beasley was g·uilty of gross negligence at the time 
of the accident. 

1\ir. Whitehead: The defendants, Duane Beasley, and 
·Corinne 1\f. Johnson, by their counsel, Paul "Whitehead, object 
to any instructions being given on behalf of the plaintiff Leech 

'vith reference to Beasley being the driver of the 
page 420 ~ automobile on the ground that the evidence 

sho,vs, as a matter of law, tl1at Leech was the 
operator of the automobile, but said defendants on their claim 
assert that Thomas D. Leech, as a matter of la-w, was guilty 
of gross negligence or that it was certainly a question for the 
jury as to whether Thomas D. Leech was guilty of gross negli­
gence. 

The Court: We are no"r going to consider the instructions 
offe-red by the plaintiff, l\1r. Daniel and 1\fr. Watkins, for 
Thomas D. Leech. 

Instruction No. 1. Is there any objection to that? 
1\Ir.: Frost: If your Honor please, I nught state, as attor­

ney for the defendant, Duane Beasley, subject to the above 
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general objection, there are no further objections to Instruc­
tion No.1. 

The Court: The general objection has been stated and it 
will not be necessary to state it in reg·ard to each individual 
instruction. I understand there is no objection to plaintiff's 
Instruction No. 1 and this instruction will be given as offered. 

page 421 ~ Instruction No. 1 (Granted) : 

''The Court instructs the jury that the term gross negli­
gence means, negligent conduct by a person which shows an 
utter disregard of prudence amounting to complete neglect 
for the safety of another. It is something more than ordinary 
negligence, which is the failure to exercise that degree of 
care which a reasonably prudent person would or should exer­
cise under like circumstances. And it is something less than 
\vilful, wanton and reckless conduct and it falls short of being 
such reckless disregard of probable consequences as is equiva­
lent to a wilful and intentional wrong. Ordinary and gross 
negligence differ in degree of inattention while both differ in 
kind from wilful and intentional conduct which is, or ought to 
be, known to have a tendency to injure.'' 

The Court: Is there any objection to Instruction No. 2? 
l\fr. Frost: We have no specific objection to Instruction 

No.2. 
The Court: Instruction No. 2 will be given as offered. 

page 422 ~ Instruction No. 2 (Granted): 

''The Court instructs the jury that by preponderance of 
evidence is meant that evidence which is most convincing and 
satisfactory to the minds of the jurors. In determining upon 
which side the preponderance of the evidence is, the jury 
may take into consideration the opportunities of the several 
witnesses of seeing and knowing things to which they testify, 
their interest, if any, or want of interest, if any, in the re­
sult of the case, the probability or improbability of the truth 
of their several statements, in view of all the other evidence, 
and the facts and circumstances upon the trial ; and from all 
the circumstances determine the weight or preponderance of 
the evidence. The jury is the sole judge of the weight of the 
evidence and the credibility of the \vitnesses. '' 

The Court: Is there any objection to Instruction 3-A? 
Mr. Frost: I have no specific objection to Instruction 3-A. 
The Court: Instruction No. 3-A will be given as offered. 
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page
1 

423 ~ Instruction No. 3-A (Granted): 

''The Court instructs the jury t.ha t if you believe from a 
preponderance of the evidence that the plaintiff, Thomas D. 
Leech, was riding as a guest passenger in the 1960 Chevrolet 
auton1obile, described in the evidence; that the defendant, 
Duane Beasley, was the operator thereof at the time the same 
wrecked, that the said defendant, Beasley, drove the same at 
a speed or in a manner so as to cause or permit the said auto­
mobile to run off of the highway and wreck and that the con­
duct of the said defendant amounted to gross neglig·ence, as 
defined in the instructions of the court, and such gross negli­
gence, if any, was the proximate cause of the wreck and in­
jurie~ to the plaintiff, you should find a verdict for the plain­
tiff, Thomas D. Leech.'' 

The Court: Is there any objection to Instruction No. 5 Y 
~Ir. Frost : I object to subsections 3, 4, 5 and 6 as to future 

I 

suffering, future expense, future inconvenience 
page 424 ~ and future financial loss on the ground that there 

1 is no evidence to support such findings and the 
jury will be permitted to speculate and guess. 

1\fr. Daniel: There is evidence that there will be future 
suffering and future expense and the jury could find that there 
will be and specifically as to subsection 6 there is evidence that 
this man will have a permanent brain injury and loss of 
n1emory which will be permanent and will continue to have 
headaches and probably have personality changes. 

The Court: The Court will give Instruction No. 5 as of­
fered. 

Mr. Frost: The defendant, by counsel, excepts to the action 
of the Court in giving Instruction No.5 for the reasons stated. 

Instruction No. 5 (Granted): 

''The Court instructs the jury that if they find for the 
plaintiff, Thomas D. Leech, on his claim against Duane 
Beasley, it is their function to determine the amount of dam­
ages that should be ~awarded him ·and in determining the same 

they must be guided solely by the evidence and 
page 425} should fix the amount at such sum as to them 

seems fair and just compensation for the injuries 
and damages proximately caused him by the alleged collision 
and in arriving at the amount of damages to be awarded the 
plaintiff, they may take into consideration any of the following 
items. or elements of damage, shown by a preponderance of the 
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evidence to have been sustained by the plaintiff as the proxi­
mate result of the collision and injuries sued for: 

"(1) Any bodily injury or disability, the extent and char­
acter thereof; 

"(2) Any injury to the brain or nervous system and the 
extent and character thereof; 

"(3) Any physical pain, suffering and mental anguish that 
he has already been caused to suffer and endure, or that he 
will likely and probably, with reasonable certainty, hereafter 
be caused to suffer; 

'' ( 4) Any expense for medicines and medical care and 
treatment that he has already incurred, or will likely and 
probably, with reasonable certainty, hereafter incur in a 
proper effort to be cured of his injuries or to alleviate the ef­
fects thereof; 

'' (5) Any inconvenience and discomfort that he 
pag-e 426 ~ has already sustained, or will likely and probably, 

with reasonable certainty, hereafter sustain; 
"(6) Any financial loss that he has already sustained by 

reason of his inability to earn his nor1nal wages, or will likely 
and probably, with reasonable certainty, hereafter sustain." 

The Court: 1\fr. Daniel, are there any other instructions 
you have offered? 

1vlr. Daniel: They are all n1y instructions. 
The 'Court: Now we will consider instructions offered by 

1\fr. " 7hitehead representing the defendants Duane Beasley 
and the estate of Carroll 1\L Johnson. The first instruction 
is lettered A. Is there any objection to Instruction A? 

~{r. Rosenberger: The plaintiff, Thomas D. Leech, by 
"'Yillian1 Rosenberger, Jr., of counsel and as guardian ad litem, 
objects to the granting of any instruction on behalf of the 

defendant, Duane Beasley, and the defendant 
page 427 ~ Corinne 1\f. Johnson, adn1inistratrix, on the 

ground that there is no credible evidence of gross 
negligence on the part of Thon1as D. Leech and on the fui·ther 
ground that there is no credible evidence that Thomas D. 
Leech was operating the vehicle at the time and place the 
collision occurred, and the plaintiff has the additional objec­
tion that Carroll ,Johnson was a guest in the n1otor vehicle and 
the instruction which the defendant ,Johnson proposes to offer 
is based on simple negligence rather than gross neglig-ence. 

~Ir. Daniel: The plaintiff by his attorneys, B. G. Watkins 
and ,J. ~furrell Daniel, do not object to giving an instruction 
pertaining to gross neg;ligence for the reason tl1at it is their 
contention that the driver of the motor yehicle was guilty of 
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gros~ negligence. 'Ve do, however, join in the objection to 
the i.p.struction to be given on behalf of the defendant on the 
ground that there is no credible evidence that Thomas D. 
Leech was the driver of the car a.t the time of the collision. 

The Court: ~fr. V\Thitehead, do you want to answer that 
for the record 1 

page 428 ~ l\Ir. Whitehead: I don't see any need to answer 
it. 

The Court: Vv e are now considering Instruction A. It will 
be understood that the objections made to all of these instruc­
tions! by Mr. Rosenberger will stand without being repeated 
in regard to each instruction but if you have any specific ob­
jections to instructions we will consider them. We are now 
considering Instruction A. Do you have any specific objection 
to Instruction A~ 

Mr. Rosenberger: Counsel has no objection to Instruction 
A except in Paragraph (e) and the ground of the objection to 
that paragraph is that there is no evidence that the defendant, 
Duane Beasley, will likely and probably with reasonable cer­
taintY hereafter sustain any loss by his inability to earn wages 
or by any reduction of his earning po1ver and it will be pure 
speculation if the jury made any award based on any such 
element of dan1age. 

The Court: Mr. Whitehead, do you have any reply to make 
to the objection? 

~Ir. Whitehead: No, sir, we have no reply. 'Ve 
page 429 ~ think it is a proper instruction. 

The Court: The Court is of the opinion that 
there is ample evidence to sustain Sub-paragraph (e) by the 
fact that the testimony that probably he will have epilepsy 
and also that he will be continued under a doctor's care and 
the jury has a rigl1t to infer therefr01n that there should be 
some inability to work Ol' some loss of wages. Instruction A 
will be given. 

1\Ir. Rosenberg-er: The plaintiff, by counsel, excepts to the 
action of the Court in granting Instruction A for the reasons 
heretofore stated. 

Instruction A (Granted) : 

''The Court instructs the jury that if you find for the de­
fendant, Duane Beasley, on his counter-claim against Thomas 
D. Leech, it is your function to determine the amount of dam­
ages tl1at should he awarded him, flnd in determining same 
you must be guided solely by the evirlen~e, and should fix the 
an1ount at such sum as to you seems a fa1r and just compensa­
tion for the injuries and damages proximately caused tl1e 
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defendant by the alleged accident, but not in ex­
page 430 ~ cess of the amount sued for; a.nd in arriving at the 

amount of damages to be awarded, you 1nay take 
into consideration any of the following items or elements of 
damage that a preponderance of the evidence may have 
shown to have been sustained by the defendant as a proximate 
result of the alleged accident, to-wit: 

"(a) Any bodily injury, or disability, the character and 
duration thereof; 

''(b) Any physical pain, suffering and mental anguish he 
has been caused to endure, or that he will likely and probably, 
with reasonable certainty, be hereafter caused to suffer; 

'' (c) Any expense for surgical, medical and hospital treat­
ment he has heretofore incurred or with reasonable certainty 
will hereafter incur; 

'' (d) Any inconvenience and discomfort he has already 
sustained or will likely and probably, with reasonable cer­
tainty, hereafter sustain; 

'' (e) Any loss he has already sustained, or will likely and 
probably, with reasonable certainty, hereafter sustain by rea­
son of his inability to earn wages or by reason of a reduction 
or lessening of his earning power.'' 

page 431 ~ The Court: Is there any objection to Instruc­
tion B? 

~fr. Rosenberger: The plaintiff, by counsel, objects to In­
struction Bon the ground that this instruction indicates that 
the Court has singled out and emphasizes a particular fact 
from all of the evidence and it ignores other evidence and 
therefore the jury is misled. It contains a recital of part 
of the evidence and it impresses that on the jury to the ex­
clusion of other evidence. The instruction is further object­
ionable in that it refers to an award of damages in accord with 
Instruction A and therefore it reemphasizes the item of dam­
ages and indicates the Court is of the opinion that Duane 
Beasley is entitled to damages under Instruction A. 

~fr. Whitehead: The defendant, Beasley, by counsel, Paul 
Whitehead, states that the reason that phrase was inserted in 
the instruction, award damages in accordance with Instruc­
tion A, was because in this case a suit has been instituted 
against Beasley by Leech and without that addition put into 

the instruction-that is, ''and award damages in 
page 432 ~ accordance with Instruction A,'' the jnry might 

be led to believe that thev could find for the de­
fendant Beasley but should not award him any damages and 
this instruction is based on the claim of Beasley against Leech 
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and !distinguishes it from the claim of Leech against Beasley. 
Mr. Rosenberger: As far as counsel's reasoning in that 

regard then we would have to conclude that Instruction A 
was not a con1plete self-explanatory instruction and B was 
not a complete instruction and therefore it would be error 
to give either one of them. I assume that the Court is giving 
a complete instruction in Instruction A and giving a com­
plete instruction in Instruction B. To have one refer to dam­
ages twice over-emphasizes that element. Under Instruction 
A they could find for the defendant Beasley on the claim of 
Thomas Leech and award Beasley damages because Thomas 
Leech hasn't proved his case. Instruction A is objectionable 
on that ground. 

The Court : You didn't make that objection. 
Mr. Rosenberger: I just noticed it. Your 

page 433 ~ Honor, while we are further considering this in­
struction it would not be a proper instruction of 

gross negligence because it makes it an absolute duty on the 
operator of the automobile. 

Mr. Whitehead : I will change it. I will put in there it \vas 
his duty to exercise slight care to operate the said automobile 
along the highway. Does that meet your objection 1 

Mr. Rosenberg·er: My objection as originally made stands. 
I think it would be better to amend it by deleting everything 
from the first line to the last. 

Note: Instruction B as originally offered was withdrawn 
as offered and after being amended and rewritten was again 
offered as Instruction B. 

The Court: I will give Instruction B as it is now amended. 
Mr. Rosenberger: The plaintiff, by counsel, excepts to the 

action of the Court in giving Instruction B on the 
page 434 ~ ground that even as amended it is objectionable 

for the reasons heretofore stated. 
J\Ir. Whitehead : I think counsel should be required to 

state what his reasons are. 
Mr. Rosenberger: "\Ve stated them once and then we stated 

them twice and then we stated them three times and you 
amended the instruction twice and I now will restate the first 
objection that the instruction indicates that the Court has 
sing-led out and emphasizes a particular part of the evidence 
and it ignores other evidence, therefore the jury will be misled 
by this instruction. It contains a recital of part of the evi­
dence and impresses that on the jury to the exclusion of other 
evidence. 
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Instruction B (Granted, as Amended): 

''The Court instructs the jury that if you believe from a 
preponderance of the evidence that the defendant, Duane 
Beasley, was riding as a guest passeng-er in the 1960 Chev­
rolet automobile, described in the evidence; that the plaintiff, 
Thomas D. Leech, was the operator thereof at the time the 
same ""reeked, that the said plaintiff, Leech, failed to exercise 

slight care and drove the sa1ne at a speed or in a 
page 435 ~ manner so as to cause or permit the said auto-

mobile to run off of the highway and 'vreck and 
that the conduct of the said defendant amounted to gross 
negligence, as defined in the instructions of the court, and 
such g-ross negligence, if any, was a proximate cause of the 
wreck and injuries to the defendant Beasley, you should find a 
verdict for the defendant, Duane Beasley." 

The Court: We will now consider Instruction A-1. Is 
there any specific objection to this instruction f 

Mr. Rosenberger: The plaintiff has no specific objection to 
Instruction A-1 but has the same general objection to that in­
stnlction as heretofore stated. 

The Court: Instruction A-1 will be given. 

Instruction A-1 (Granted): 

''The Court instructs the jury that if you find for the de­
fendant, Corinne J\L Johnson, Administratrix of the Estate of 

Carroll MeW a.ne Johnson, deceased, you may 
page 436 ~ award such dan1ages as to you may seem fair and 

just, but not in excess of the amount sued for, and 
in ascertaining the damages you may find the same with refer­
ence to the following : 

"(a) The pecuniary loss. if any, sustained by the mother 
and father of Carroll McWane Johnson, deceased, fixing such 
sum with reference to the probable earnings of the deceased, 
Carroll J\1c "\\7 ane Johnson, taking· into consideration his ag·e, 
intelligence and health, during \vhat would have been his 
probable lifetime, if he had not been killed; 

"(b) In ascertaining the probability of life of the deceased, 
you have the rig·ht to determine the same with reference to 
recognized scientific tables relating to the expectation of 
human life; 

" (c) Compensation for loss of his care, attention and 
society to his mother and father; and, 

'' (d) By such further su1n as you may deem fair and just 
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by ivay of solace and comfort to his mother and father, for 
their sorrow, suffering and mental ang-uish occasioned to them 
by liis death, and you ma.y direct in what proportion any dam­
ages which you may assess shall be distributed to the mother 

and father of the deceased, Carroll ~fc V\T ane 
page 437 ~ Johnson.'' 

The Court: Is there any specific objection to 
Instruction B-2 f 

~Ir. Rosenberger: The plaintiff, by counsel, objects to In­
struction B-2 on the ground that the duty of Thomas D. Leech 
as stated in this instruction is in conflict with the duty of 
Thomas D. Leech as stated in Instruction Band tl1e jury will 
not know 'vha.t the duty of Thomas D. Leech 'vas at the time 
and place of this collision in vie'v of the absolute conflict in the 
instructions even if the jury believe that he was the driver 
of the automobile. The instruction also is amenable to the 
objection that it duplicates and en1phasizes the duties in using 
the duty in the reckless driving statute used in (b) which is a 
duplication of the duties to keep the automobile under proper 
control in (a) and the question in this case, if I understand 
counsel, is that the speed of the automobile caused the 
operator, w·hoever he was, to lose control and nebulous as that 
may be we do not believe that we should duplicate it and 

emphasize this point to the jury. The instruction 
page 438 ~ is further objectionable in that it again refers to 

and emphasizes the question of damages at the 
end and this was the same objection which we made to In­
struction B and which counsel changed-that is with refer­
ence to damages. 

The Court: It seems to me that Instruction B-2 has got 
to have in there the evidence as to Carroll Johnson, got to 
distinguish the duty owned to Carroll Johnson and the duty 
owed to the other boy Beasley. 

1\fr. Whitehead: It is by degree. 
1\{r. Daniel: It is a little difference in degree. 
1\fr. Whitel1ead: As far as I know about that we have got 

to use ordinary and reasonable care. I ·will amend this in­
struction. 

Note: Instruction B-2, as offered, 'vas withdrawn and 
amended and after being amended and rewritten 'vas offered 
as ''Instruction B-2.'' 

The Court: Instruction B-2 will be given as amended. 
1\Ir. Rosenberger: \Ve object and except to the action of 

the Court in giving Instruction B-2. 
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page 439 ~ Instruction B-2 (Granted, as Amended): 

"The Court instructs the jury that on the counter-claim 
of Corinne 1\1:. Johnson, Administratrix of the Estate of Car­
roll Me vVane Johnson, deceased, against Thomas D. Leech, 
if they believe from a preponderance of the evidence that the 
plaintiff, Thomas D. Leech, was operating said autmnobile at 
the time and place this accident occurred it was the duty of the 
plaintiff, Thomas D. Leech, to use ordinary and reasonable 
care to perform or comply with each and all of the following 
duties: 

"(a) To drive the Chevrolet automobile under proper con­
trol; 

" (b) To drive said automobile at a speed and in a manner 
so as not to endang·er the life or limb of Carroll 1\{c Wane 
Johnson, deceased, and under no condition in excess of sixty 
miles per hour; 

'' (c) To keep a proper lookout. 

''That these were continuing duties to be exercised when 
they 'vould be reasonably effective, and that if the plaintiff, 
Thomas D. Leech, failed to perform any one or more of said 
duties as above set forth and that such failure, if any, was 

a proximate cause of the accident, then you shall 
page 440 ~ find for the defendant, Corinne M. Johnson, Ad­

ministratrix of the Estate of Carroll J\IIcWane 
Johnson, deceased.'' 

The Court: Now we will take up this set of instructions 
which are numbered C-1 through C-10. Who is offering 
these instructions 1 

1\{r. Frost: Let me make a statement on the record. In 
regard to Instructions C-1 to C-10, inclusive, of necessity 
there will be certain instructions given from the defense 
view of Duane Beasley and Thomas D. Leech. In order to 
simplify the rna tter the Court suggested that counsel prepare 
general instructions, if possible, in order that there would 
not be considerable duplication in the instructions. Acting 
on the suggestion of the Court these instructions were pre­
pared, with the exceptions of C-8 and C-9 in which there would 
have to be a duplication reversing the names of the parties. 

The Court: Is there any objection to Instruction C-1 f 
1\fr. Daniel: I have no objection. 

page 441 ~ Mr. Whitehead: I think it is all right. 
Tl1e Court: Instruction C-1 will be given . 

. I 
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Instluction C-1 (Granted): 
I 

''The Court instructs the jury that the basis of the claim 
of Thomas D. Leech and the counterclaim of Duane Beasley 
is gross negligence which means that degree of negligence 
that shows an utter disregard of prudence amounting to 
complete neglect a.nd is such heedless and reckless disregard 
of the rights of another as to shock reasonable men. The jury 
cannot infer gross negligence from the mere fact that an acci­
dent occurred, as the mere happening of an accident places 
no responsibility on anyone a.nd does not raise any presump­
tion of gross negligence. The jury should not return a verdict 
based on conjecture, surmise or speculation as to what you 
think may have happened and the law imposes on anyone 
claiming damages, the burden of proving their case by a 
preponderance of the evidence, and the jury should not find 
a verdict for damages against anyone, unless and until that 
one pr.oves by a preponderance of the evidence that the driver 
of the automobile was guilty of gToss negligence and that 

1 

such g-ross negligence was a proximate cause of 
page 442 ~ the collision. 

: "The Court further instructs the jury that if 
after' hearing all of the evidence, the jury believes that the 
evidence is equally balanced, or if the jury is uncertain as 
to whether the driver of the n1otor vehicle was guilty of gross 
negligence and it appears equally probable that he was not 
guilty of gross neg·lig·ence as that he was, then the jury 
should not return a. verdict for damages in favor of either 
Duane Beasley or Thomas D. Leech.'' 

The Court: Is there any objection to Instruction C-2? 
Mr. Daniel: The plaintiff, by counsel, objects to Instruc­

tion 0-2 on the ground that the beginning· of the instruction 
says "Thomas D. Leech and Duane Beasley" and I think it 
should be "Thomas D. Leech or Duane Beasley", and I object 
on the further ground that this instruction is covered by 
other instructions and thirdly upon the ground it is an at-

tempt to distinguish the two degrees of negligence 
page 443 ~ and if we are going to make a distinction we 

should distinguis'h between the three degrees of 
negligence and those clistinguishments are made in plain­
tiff's Instruction No. 1. 

The Court: Plaintiff's instruction has nothing to do with 
ordinary care. 

~Ir~ Daniel: In defining gross neg·Iigence it distinguishes 
between ordinary negligence and gross negligence. 
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Mr. Rosenberger: The w·ord ''and'' should remain in 
there. Both of them have failed to prove it. 

The Court: 1\tir. Whitehead, do you have any objection. 
l\tfr. \Vbitehead: Yes, sir, I object. To save a lot of repe­

tition may I say this, that I, as attorney for Corinne John­
son, administratrix, and Duane Beasley, object to any and 
all of the instructions given leaving a question for the jury 
to decide on gross negligence and as to who was the operator 
of the automobile on the ground that, as a matter of law, 
the evidence shows that the operator of this automobile was 

Thomas D. Leech and, as a matter of la,v, the 
page 444 ~ operator of the automobile was guilty of gross 

negligence. 
The Court: Do you have any specific objection to In­

struction C-2 ¥ 
:hfr. Daniel: I would like to state a general objection to 

the giving of gross negligence because the credible evidence 
is that the negligence, if any, was gross negligence. All the 
credible evidence is that Duane Beasley was the driver of 
the automobile at the time of the accident and that he was 
guilty of gross negligence. 

~fr. "\Vbitehead: I have no specific objection exc.ept those 
objections which I have just stated and will ask the Court 
rather than being continually repetitious if agreeable I want 
those objections to stand to all instructions offered and given 
pertaining to those two questions. 

:hir. Watkins: Also on behalf of Thomas D. Leech the 
instruction is argumentative and repetitious and unduly 
emphasizes the gross negligence feature. 

The Court: The Court will give Instruction C-2 as of­
fered. 

page 445 } Jvlr. Daniel: The plaintiff, by counsel, excepts 
to the action of the Court in giving Instruction 

C-2 for the reason stated. 

Instruction C-2 (Granted) : 

''The Court instructs the jury that the least showing· upon 
whic.h Thomas D. Leech and Duane Beasley 1nay recover 
damages is that the driver of the motor vehicle was g-uilty 
of gross neglig·ence which proximately caused the collision. 
There is a distinction between ordinary negligence and gross 
negligence in that mere carelessness, inadvertence, lack of at­
tention, failure to skillfully operate an automobile, to act in­
telligently, or to operate an automobile at a low rate of speed 
n1ay constitute ordinary negligence. Gross negligence, llow­
ever, is substantially and appreciably higher in n1agnitude 
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than 1 ordinary negligence and means a complete absence or 
lack pf care to avoid inflicting an injury to the person of an­
other and is such a heedless disregard of the rights of another 
as should shock reasonable men. If you believe from the evi­
dence that the driver of the automobile was guilty of some 
negligence, but that such negligence did not show an utter 

disregard of prduence amounting to complete 
page 446 ~ neglect of the safety of another, or that such neg-

ligence did not indicate such heedless and reck­
less disregard of the rights of another as should shock reason­
able men, then Duane Beasley and Thomas D. Leech have 
failed to prove gross negligence and the jury should not re­
turn a verdict for damages in favor of either Thomas D. 
Leech or Duane Beasley.'' 

The Court: Is tl1ere any specific objection to Instruction 
C·-3? i 

1\fr.' 'Vhitehead: We object to it on the ground that he 
has in there the measure of care for a guest as he would 
have 'for a passenger for pay. 

Mr. 1 Rosenberger: 'Ve will amend this instruction by 
striking out the words ''for pay'' and inserting the words 
"not a guest". This would make it read "the same measure 
of care for a guest as he would have been for a passenger not 
a guest''. 

The ·Court: Mr. Whitehead, does that meet your objec­
tion? ' 

page 447 ~ 
Mr. Whitehead: Yes, sir. 
The· Court : Instruction C-3 will be given. 

Instruction C-3 (Granted): 

"The Court instructs the jury that at the time and place 
that this collision occurred, the driver of the vehicle was not 
under an obligation to use the same measure of care for a 
guest as he would have been for a passenger not a guest. The 
driver of such an automobile makes no implied representation 
to a guest except : 

'' (1) That he will not operate his automobile with gross 
negligence or knowingly or wantonly add to those perils 
which ordinarily may be expected; 

'' (2} That he will not intentionally injure his guests; and 
'' (3) That there are not known defects in the autou1obile 

which ~vould make its operation particularly dangerous. 

''Beyond this, all risks are assumed by the guests.'' 
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The Court: Is there any specific objection to No. 4! 
Mr. Daniel: I object to Instruction C-4 on 

page 448 ~ the ground that there is no evidence that the col­
lision resulted from one of two causes and that 

the cause, according to the evidence, was the speed or the 
only cause ·was the cause for which the driver was responsible. 

The Court: 1\!Ir. Whitehead, do you have any objection¥ 
1\fr. Whitehead: I object to C-4 on the ground that there 

is no evidence in this case that the accident happened except 
for one cause and that was failure to keep the automobile on 
the road and drive within the speed limit. 

1\Ir. Rosenberger: This instruction is directed at the fact 
that in this case we have some evidence of a witness who 
said tha.t as he looked up the car ran off the road and crossed 
a secondary road and he g·ave as an opinion that the car was 
going seventy-five miles an hour when it went into the curve 
and the evidence shows that there were two very sharp 
curves this automobile went in and completed those curves 

and it traveled a substantial distance along a 
page 449 ~ straightaway and that when it left the road there 

was no evidence of any application of brakes; 
there were no skid marks, so in order for the jury to arrive 
at gross negligence in this case it would have to deduct this 
thing was caused by speed. N o\v, it n1ay just as well infer 
that something happened to the driver that he did not put 
on his brakes; that the car continued in a straight line off 
the road -after it made that turn and nobody said that the 
speed actually caused the automobile to run out of the road. 
That is the reason I want to emphasize to the Court that it 
is a question of inference as to what was the cause of loss 
of control and that is absolute lacking and if the jury may 
infer it was speed under your Court's ruling, which I beg 
to differ, then the jury might just as well infer that the 
driver passed out from illness, died of a heart attack, be­
cause the car continued along with no application of brakes, 
no turning of the wheels, nothing to avoid what the driver 
normally would have been bound to have done as a human 

being to avoid injury to himself. 
page 450 ~ The Court: The Court is of the opinion that 

Instruction C-4, C-5 and C-6 all cover the same 
proposition Mr. Rosenberger has recently addressed himself 
to and is going to refuse all three of those instructions, C-4, 
C-5 and C-6. All of thmn are dealing witl1 the san1e matter. 

1\!Ir. Rosenberger: The plaintiff, Thomas D. Leech, by 
counsel, excepts to the action of the Court in refusing these 
three instructions for the reasons stated. · 

1\fr. Frost: The de~endant, Duane Beasley, objects and 
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exce~ts .to the action of the Court in refusing Instruction 
C-4, Instruction C-5 and Instruction C-6 for the same reason 
stated by 1\'Ir. Rosenberger. 

Instruction C-4 (R.efused): 

''The Court instructs the jury that if you believe from the 
evidence that it is just as probable that the collision resulted 
from one of two causes, for one of which the driver would 
be responsible, and the other he would not, then you should 
not return a verdict for damages in favor of anyone." 

page 451 ~ Instruction C-5 (Refused) : 

''The Court instructs the jury that if it appears from the 
evidence that it is just as probable that the collision resulted 
from some faulty mec:hanism, as it did fr01n gross negligence 
of th~ driver, then you should not return a verdict in favor 
of anyone for damages.'' 

Instruction C-6 (Refused) : 

"The Court instructs the jury that if you believe from the 
evidence that it is as probable that the collision resulted from 
the sudden illness of the driver, as it did from the gross 
negligence of the driver, then you should not return a verdict 
in favor of anyone for damages.'' 

The Court: Is there any specific objection to Instruction 
C-71 

:1\{r. Daniel: Instruction C-7 is objectionable on the 
grounds already covered. It simply says ''unless 

page 452 ~ gross negligence is shown you can't recover." 
The Court: Do you want to be heard on that, 

Mr. Rosenberger? 
l\fr. Rosenberger: C-7 has not been covered in that this 

instruction n1akes a difference between mere inadvertence 
and misjudgment and does not constitute gross negligence 
and we think that as a theory of law and theory of the de­
fense against gross negligence it should be given. 

l\fr. Daniel: The plaintiff will withdraw his objection to 
Instruction C-7. 

The Court: Do you have any objection, Mr. "Whitehead? 
:1\{r. Whitehead: I object just on the general ground. 
The ·Court : Instruction C-7 will he g·iven as offered. 

Instruction C-7 (Granted) : 
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''The Court instructs the jury that if you believe from the 
evidence that the collision was caused alone and only by cer­

tain acts of inadvertence and misjudgment on the 
page 453 ~ part of the driver of the motor vehicle and not 

from such negligence which shows an utter dis­
regard of prudence amounting to complete neglect of the 
safety of another, or that the collision did not proximately 
result from such negligence as to indicate a heedless and 
reckless disregard of the rights of another as should shock 
reasonable men, then the driver was not guilty of gross negli­
gence and you should not return a verdict for damages in 
favor of either Duane Beasley or Thomas D. Leech." 

The Court: Is there any objection to Instruction C-8 Y 
This one Mr. Rosenberger is offering and Mr. Frost is offer­
ing C-9. 

Mr. \Vhitehead: I object to Instruction C-8 on the ground 
that as a matter of law the evidence shows Thomas D. Leech 
was driving· the car at the time of the accident. 

The Court: I will give Instruction C-8 as offered. 

page 454 ~ Instruction C-8 (Granted) : 
~ 

"The Court instructs the jury that the burden is on the 
defendant, Duane Beasley, and the defendant, Corinne M. 
Johnson, Admrx., to prove by a preponderance of the evi­
dence that Thomas D. Leech was driving the vehicle at the 
time and place that the collision occurred, and if you believe 
from the evidence that it is just as probable that the defend­
ant, Duane Beasley, was driving the vehicle as it is that 
the plaintiff, Thomas D. Leech, was driving the vehicle, then 
you should not return a verdict for damages in favor of either 
the defendant, Duane Beasley, or the defendant, Corinne M. 
Johnson, Admrx., against the plaintiff, Thomas D. Leech." 

The Court: Is tnere any objection to Instruction C-9 f 
Mr. Daniel: My objection to C-9 is that it should not be 

"just as probable that the plaintiff, Thomas D. Leech, was 
driving the vehicle as it is that the defendant, Duane Beasley, 
was driving the vehicle", on the grounds that the evidence 

would be that one or the other was driving. 
page 455 ~ The Court: This is dealing with the burden 

of proof here. If the proof fails to establish by a 
preponderance of the evidence which ".,.as driving then it 
falls short of be~g sufficient to find a verdict. Do you still 
object to Instruction C~9Y 

Mr. Daniel: l;f.6; s4JiVI withdraw the objection. 
:~·. .·:~:::.~:.:{ - ~::_.~-·.;·~ ·.~ . -

.~ . :· '' "\ ,... 
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The i rCourt: Instruction C-9 will be given as offered. 
I 

JJ!.struction C-9_(Granted): 

"The Court instructs the jury that the burden is on the 
plaintiff, Thomas D. Leech, to prove by a preponderance of 
the evidence that the defendant, Duane Beasley, was driving 
the vehicle at the time and place that the collision occurred, 
and if: you believe from the evidence that it is just as prob­
able that the plaintiff, Thomas D. Leech, was driving the 
vehicle as it is that the defendant, Duane Beasley, was driving 
the vehicle, then you should not return a verdict for damages 
in favor of the plaintiff, Thomas D. Leech, against the de­
fendant, Duane Beasley." 

page 456 ~ The Court: Instruction C-10 is the verdict 
· instruction. Is there any objection to this instruc-

tion f 
1\fr. ·Whitehead: It seems to me, Judge, we have been 

through all this up in Bedford and any such instruction as 
this unless the Court might ·write it it is going to be just a.s 
confusing as the dickens. In other "rords, I don't see why 
there is anything complicated here. Yon have three claims 
and the jury can say who they are going to give money to 
and 'vho they are not. 

The. Court: If somebody didn't write a verdict for these 
people' in this case they never would write a verdict. In 
this case the jury needs a. form of verdict to copy. In the 
third paragraph I think the word each should be changed to 
''all'' to read ''The jury cannot find for and award damages 
to all of the parties''. 

1\fr. Rosenberger : To use the word ''all'' is all right with 
me. I am not wedded to any particular language. 

The Court: In the next to the last paragraph 
page 457 ~ on the first page I am inserting the words 

''Thomas D. Leech.'' 
1\fr. Whitehead: Judge, in this last paragraph I believe 

something should be added to that. 
The Court: I will tell them orally that they have a right 

to pay it to either the father or the mother or to both of 
them in such sums as they may feel fair and just. Will that be 
all right? 

Mr. Whitehead: Yes, sir. 
The Court: Instruction C-10 will be given as amended. 

Instruction C-10 (Granted as Amended): 

0 
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''The Court instructs the jury that in arriving at your 
verdict, you should consider the claim of the plaintiff, Thomas 
D. Leech, against the defendant, Duane Beasley; the counter­
claim of the defendant, Duane Beasley, against the plaintiff, 
Thomas D. Leech; and the counterclaim of the defendant, 
Corinne :NI. Johnson, Administratirx of the Estate of Carroll 
Me Wane Johnson, Deceased, against the plaintiff, Thomas 
D. L·eech. 

''The jury shall determine by a preponder­
page 458 ~ ance of the evidence whether any party is entitled 

to recover damages against the other party and, 
if so, which one of the parties is entitled to so recover and 
the amount of damages to be awarded. 

"The jury cannot find for and award damages to all of 
the parties, but the jury may find against each party and 
award no damages to any of them, or may find for and award 
damages in favor of any of the parties, as may be warranted 
by the evidence. 

''Should the jury find that none of the parties are entitled 
to recover damages against the other party, a proper form for 
their verdict would be : 

''vYe, the jury, on the issue joined, on tl1e claim of the plain­
tiff, against the defendant, Duane Beasley, \Ve find for the 
defendant; and on the counterclaim of the defendant, Duane 
Beasley, against the plaintiff, Thomas D. Leech, 've find for 
the plaintiff; and on the counterclaim of the defendant, Cor­
inne 1\L Johnson, Administratrix of the Estate of Carroll 1\{c­
Wane Johnson, Deceased, against the plaintiff, Thomas D. 
Leech, "re find for the plaintiff." 

''Should the jury find that the plaintiff, Thomas D. Leech, 
is entitled to recover damages against the de­

page 459 ~ fendant, Duane Beasley, a proper form for their 
verdict would be : 

'' 'Ve, the jury, on the issue joined, on the claim of the 
plaintiff, against the defendant, Duane Beasley, 've find for 
the plaintiff, Thomas D. Leech, and assess his damages 
against the defendant, Duane Beasley, at $ ........ , and on 
the counterclaim of the defendant, Duane Beasley, against 
the plaintiff, Thomas D. Leech, we find for the plaintiff; and 
on the counterclaim of the defendant, Corinne :NI. Johnson, 
Adn;linistratrix of the Estate of Carroll 1\tic "\Vane Johnson, 
Deceased, against the plaintiff, Thomas D. Leech, we find for 
the plaintiff.'' 

• 



Thomas D. Leech v. Duane Beasley 231 

"Sliould the jury find that the defendant, Duane Beasley, 
is entitled to recover damages against the plaintiff, Thomas 
D. LeJch, a proper fonn for their verdict would be: 

"'Ve, the jury, on the issue joined, on the claim of the 
plaintiff, Thomas D. Leech, against the defendant, Duane 
Beasley, we find for the defendant, Duane Beasley; and on 
the counterclaiin of the defendant, Duane Beasley, against the 
plaintiff, Thomas D. Leech, we find for the defendant, Duane 
Beasley, and assess l1is damages against the Plaintiff, 
Thomas D. Leech, at $ ........... " 

''Should the jury find that the defendant, Cor­
page 460 ~ inne l\L Johnson, Administratrix of the Estate 

of Carroll l\ic \Vane Johnson, Deceased, is en­
titled to recover damages against the plaintiff, Thomas D. 
Leech, a proper form for their verdict would be : 

'' 'V:e, the jury, on the issue joined, on the counterclaim 
of the defendant, Corinne ~I. Johnson, Admrx, against the 
plaintiff, Thomas D. Leech, we find for the defendant, Cor­
inne Nf. Johnson, Adnu·x., and assess her damages against the 
plaintiff, Thomas D. Leech, at $ ........ , and direct that it 
be paid to:'' 

1\fr. Daniel: I want the record to show that the plaintiff, 
by counsel, excepts to the action of the Court in overruling 
the objections to each of the instructions as heretofore stated. 

1\Ir. Rosenberger: The plaintiff, Thomas D. Leech, by 
counsel, objects and excepts to the action of the ·Court in 
granting Instruction A for the reasons heretofore stated and 
the plaintiff, Thomas D. Leech, objects and excepts to the 
Court granting Instruction B on the ground that there is no 
evidence on which to base that instruction and on the ground 
that this instruction indicates to the jury that the Court has 

singled out and emphasizes a particular part of 
page 461 ~ the evidence and it ignores otl1er evidence and 

therefore the jury is misled by it. It contains a 
recital of part of the evidence to the exclusion of other parts 
of the evidence and it impresses that on the jury to the 
exclusion of all other evidence. 

Tl1e Court: Is that all, Mr. Rosenberger? 
1\ir. Rosenberger: Yes, sir. 
The Court: N o,v, I want everybody to check on what I 

am giving. 1\fr. Daniel~ I am giving for you Instructions nnm-
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bered 1, 2, 3-A and 5 and you did not offer any that were 
refused. 

Mr. Daniel: That is right. 
The Court: I am giving instructions offered by Mr. 

Whitehead lettered A, B, A-1 and B-2. Are there any in­
structions that you offered that I refused? 

Mr. Whitehead: No, sir. 
The Court: Now, Mr. Rosenberger and Mr. Frost, I am 

giving all of your instructions offered as offered or as 
amended except Instructions C-4, C-5 and C-6 which I have 

marked ''Refused''. 
page 462 ~ Mr. Rosenberger: That is right. We have 

objected and excepted. 
The Court: I thought I would make this brief statement 

to the jury if you have no objection to it. I will tell them 
these are the instructions of the Court; that we are trying 
three separate cases, three separate and distinct lawsuits in 
one, and they shall find verdicts in accordance with one of 
the instructions that sets out the fortn of verdict; that in two 
of the cases, and I will name whicl1 two, that it is necessary to 
prove gross negligence and the other case the Court rules it 
is only necessary to prove ordinary negligence, which is a 
different degree of negligence. I want to call that to the 
jury's attention so they can be fully aware of the difference 
in degree of negligence without trying to tell them anything 
else. Do any of you object to me stating· that to the jury! 

1\Ir. Rosenberger: If your Honor please, the plaintiff, 
Thomas D. Leech, objects to the Court orally instructing the 
jury as to the amount of proof and degree of care in the 

three different cases because that would over­
page 463 ~ emphasize in favor of the defendant Johnson. 

I think the instructions speak for themselves and 
we have tried to cover them completely. 

The Court: I don't want to add anything n1ore than what 
has already been said in the instructions. I will say- that 
there are three different distinct law cases to he tried in one 
case and they will render three verdicts and to make sure 
they look through the instructions in each case to see what 
is required as to each individual case. 

Mr. Rosenberger: I think that is as far as you should go. 
The Court: Is there any objection to that f · 
J\Ir. Daniel: No, sir . 

. ,N~.e: Discussion as to the amount of tin1e to be allotted 
courisel in arguing the case and which of counsel "\Yould be 
permitted to arg~.:m the ;case is here omitted. 

• ' - :~~·.:::· i !' -_ 

·\.t~;:··. 
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Mr. :!Rosenberger: One further thing, in his opening state-
1, ment yesterday Mr. Daniel made a distinction in 

page 464 ~ front of the jury that he and Mr. Watkins ori-
ginally were employed by }Ir. Leech and that I 

was subsequently brought in on the counter-claims which sort 
of spells insurance to me, and maybe I am oversensitive on the 
matter. 

Mr. Daniel: If he comes in and argues there wasn't any 
gross negligence I atn g·oing to say that Daniel's side does 
think there was gross negligence. 

Mr. Rosenberger: I won't argue there is no gross negli­
gence. 

Mr. Watkins: Can we not state we represent him on the 
original claim and you represent him on the counter-claim? 

Mr. Rosenberger: No, sir, that leaves the inference that 
Rosenberger is representing the insurance company. I do 
not mean to argue the instructions about the distinctions be­
tween fgross negligence and ordinary negligence and will not 
deal -with Burley specifically and call him what he is about 
the speed but I am going to take him apart on the evidence 
that he has given and his contradictions on the basis that he 

should not be believed. I will have to do that. 
page 465 ~ The Court: You are not going to argue about 

his testimony of the speed the automobile was 
going? 

J\tfr. R.osenberger: I haven't mentioned that. It is bad 
but there is nothing I can do about it. I never exan1ined 
him and didn't ask him about his estimate of speed. 

I 

(In the courtroom-jury present). 

The Court: Ladies and gentlemen of the jury: The 
Court will now instruct you as to the la'v applicable to these 
cases. The instructions which will presently be read to you 
are all the Court's instructions. Yon are aware we are trying 
three lawsuits at the san1e time. We are trying the suit of 
Thomas D. Leech versus Duane Beasley and Corinne M. 
Johnson, Administratrix of the estate of Carroll M. John­
son. Now, ~Corinne M. Johnson, Administratrix, was origin­
ally a defendant in this suit but the Court has stricken the 
evidence as to Corinne lVf. Johnson, Administratrix, for the 

reason that there was no principal and agency 
page 466 ~ relationship shown so as the case now stands 

Thomas D. Leech is suing Beasley and Corinne M. 
Johnson, the Administratrix, has been discharged. You are 
discharged from further considering that suit as far as she 
is concerned. 
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You are trying a second suit of Duane Beasley versus 
Thomas Leech. 

You are trying a third suit of Corinne M. Johnson, Ad­
ministratrix of Carroll M. Johnson, against Thomas D. 
Leech, and you will render separate verdicts for or against 
all of these in accordance with an instruction which you will 
have to take with you to your jury room with the form on it. 

Note : At this point the Court reads the written instruc­
tions, after which the closing arguments of counsel are made 
first by 1\{r. Daniel, followed by 1\tfr. Rosenberger, Mr. Frost 
and l\1:r. Whitehead and the final closing argument of 1\fr. 
Daniel is here transcribed: 

At the conclusion of 1\fr. Daniel's closing argument In­
struction C-11 was offered by Mr. R.osenberger 

page 467 ~ and to ascertain what transpired in regard to 
this instruction refer to page 475 of this tran­

script. 

Instruction C-11 (Refused): 

"The Court instructs the jury that if the identity of the 
driver of the vehicle is not proved by a preponderance of the 
evidence, then you should not return a verdict for dmnages 
for any one." 

CLOSING ARGU~IENT 

1\'Ir. Daniel: l\{ay it please the Court, and you lady and 
gentlemen of the jury, I have one good piece of news for you, 
I have forty minutes left and I don't intend to take all of it. 

I have a couple of things I wish to reply to that l\1:r. Frost 
and l\1:r. Whitel1ead said. You know we are all honorable men, 
don't misquote anybody any time. It is your function to 
decide what was said and what was not said. I have heard 
misquotations but I don't think they were intentional. You 

are not going to remember everything exactly as 
page 468 ~ it was said but by the time you all get together 

and correct it I hope you will be a hie to remem­
ber exactly. 

Now, J\!Ir. Frost said you are not going to get to the ques­
tion of damages because you are not going to be able to tell 
#h9t:was the driver but l1e doesn't really mean tl1at. If he 
'did'he wouldn't go on and argue what is 'vrong with the boy 
,who sits there _in:'the ~iddle of the floor. "l\1y grandchildren 
do it, you have saen'yo~:r children do it". That is one isolated 
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instarice but remember now if this was just a grandchild "re 
are btlking about it would be sometl1ing different so I say 
to yon he is minimizing something at the same time he tells 
you you don't have to consider it, so I don't believe he means 
it. 

I agree with Mr. Whitehead that the question is not one 
of gross negligence because we feel certainly there was gross 
negligence in tl1is wreck and we think you have every reason 
to believe it. 

No.W., I did my best to patiently explain, because this is 
a ma~ter of law, as to why we used Burley and \vhy I said 

·. you can believe him or not about the speed. It 
page 469 ~ n1akes no difference whether you believe him 

about the speed but we 11ave no one to contradict 
hin1 about the speed so we can use him for that purpose and 
I say you don't have to believe it. I don't completely be­
lieve it, and I am not jumping on his neck. 

As ~fr. R-osenberger told you very plainly ·we have a duty 
to our client and "re have a duty to the Court to try to see 
that justice is clone. We are officers of the Court and it 
is as much our duty to see that justice is done in the long 
run as it is to see one party lose and one party win. 

I sa.y this, I agree with Mr. 'Vhitehead in this case here 
that som.ebody in this case is entitled to a verdict and it is 
the person not the driver of the car because if we are just 
going to rule against everybody, whicl1 Mr. Frost seems to 
want, nobody gets anything. Because it is a hard case or 
because it is a little hard to decide exactly who is telling 
the truth then we are taking away the actual purpose of a 
trial and the reason for a jury because you have got to 

decide in this case who was driving. Now, they 
pag·e 470 ~ say we asked you to believe Bur ley on the speed. 

I would ask you not to believe that speed if I 
could prove otherwise but all the evidence points to the 
excessive speed so I don't care if you believe what Burley 
said or not. I kne·w 'vhat he was going to say when I put 
him on the stand. I didn't vouch for him, in fact I know it 
because, as I said, all the evidence points to speed. 

Now, Mr. Whitehead in his questions said honorable and 
astute counsel would certainly have gotten Dr. Weaver do"rn 
here to testify if he was going to say Tommy Leech wasn't 
hurt. 1\Ir. Whitehead knows as well as anybdoy else here 
"rha t it costs to get a busy doctor from Roanoke to come 
down. 

1\fr.' Whitehead: I want to differ. I haven't mentioned 
Dr. Weaver. 

Mr. Daniel: I am sorry, it was Mr. Frost. 1\{r. Frost was 
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the man and he knows what it costs to pull a neuro-surgeon 
a'vay from his work for three days. 

}rfr. Frost: I object to that. He is talking about the cost 
of getting doctors down here. 

page 471 t The Court: He is arguing you didn't call him 
as a witness. He can refer to that. You failed 

to call him and he can argue that. 
Mr. Daniel: You want to talk about Dr. Weaver? What 

evidence is there for you to believe that Dr. 'Veaver would 
have said the man was injured when he treated him three 
times in Roanoke and Dr. Hardy had him referred to a neuro­
logist and said he should be followed by a neurologist here 
or somewhere, 

No,v, one other thing I would like to get straight and that 
is about the case of the claim against the estate of Carroll 
~L Johnson. As the Court has told you, we haven't been able 
to prove he was the agent or servant-that is, that Beasley 
'vas the agent or servant of Carroll Johnson. Carroll John­
so11 can't testify so Carroll Johnson's estate is no way hurt 
in this matter. No matter how you rule 011 the counter-clailn 
of Carroll Johnson they still can bring this suit again but 
neither Leech or Beasley can so I say you don't have to be 
too much concerned about that case. 

Now, one other thing I 'vould like to say and 
page 472 t that is if you will remember about this filling 

station-Mr. Wood, I am not going into what the 
reasons are but Mr. "'\Vood said, and there is no contradic­
tion, that the building is eighty feet long. He said that the 
restaurant is approximately thirty feet, the front of the 
restaurant is. approximately thirty feet fron1 his office in that 
building; that this automobile pulled tw·elve feet fron1 the 
tanks or from where he was where he could see so if tl1is 
car had been pulled, and ren1ember this statement was never 
given to Trooper Wilkes, if they had pulled fifty yards 
down there they could not have possibly have been in front 
of the restaurant or anywhere near it. If they had pulled 
thirty feet they would have been in front of the restaurant. 
They said Mr. Wood was busy running the filling station and 
has no reason to watch the people. lie had no special reason 
to watch them but he had those people around his place 
earlier that night for I guess an hour or more and he had 
seen them all in front. He must have noticed the way they 
.. :. / were driving around the place or when they left 

»a~~fo73 } there and then he did see the boys 'vere there in 
· · front ~.f his. filling station and he must have had 

sotne reason for ~~tcbiY.,_&:them. I say to you ~fr. Wood must 
kno~j:ust what n.~;:~tii<J;~~E!}knew. They have said he wouldn't 
~· ·1'7" :· .. ·:~~::~-:· ~·:·~-:~>·-' . . . ,··;-~ 

!\-. ~.t~:~t~ . 
. J 
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have any reason to notice every customer but he must have 
noticed and considered this thing pretty carefully to say 
with certainly he knows who got in that car and who drove 
away so it is a question of who you are going to believe in 
the case and I do have to say it is up to you to decide whether 
you a.re going to accept his testimony on behalf of Leech or 
accept the one witness on behalf of Beasley, the witness Bur­
ley. 

Mr. Whitehead says the evidence is overwhelming. ''There 
is the evidence that was so overwheln1ing? He said a man 
with retrograde amnesia can't remember anything and then 
he turns around and said Tommy Leech is supposed to have 
gone down to Barker-Jennings and said he thought he was 
driving the car and he had retrograde amnesia, according to 
what the doctor said, he can't remember what happened be-

~. fore the accident so why ·would Tommy Leech 
page 474} go down and make a case against his O"\vn self 

1

i after this thing was over? This is not a case of 
somebody beating somebody else to Court. You remember the 
plead~ngs in there and you will see an affidavit signed by 
Duane Beasley that he was not the driver of -the car at the 
time of the wreck and that Tmnmy Leech was. That is an 
affidavit signed by Duane Beasley rigltt in the pleadings but 
now he says he does not know who was the driver, so there 
are a lot of inconsistencies. 

The ·Court has told you you must believe by a preponder­
ance of the evidence, which evidence sounds the most con­
vincing and satisfactory to you all. Of course, I agree with 
Mr. Whitehead that it is tragic, not minimal injuries, not 
minor things. Have you ever thought if Tommy Leech lived 
his normal life expectancy how manyAnacin he would ·take 
during that time, two thousand weeks 7 Suppose he has got 
to be followed for forty-nine years by a neurologist? You 
can figure with some reasonable certainty approximately 
'vhat that would cost. What is a man's future chances for 

promotion in a job when his memory is not as 
page 475 } good and his brain has been damaged and won't 

be regenerated? Those things are essential things 
in this case and things you have got to consider, I think, in 
determining how much you are to award. 

Now, you can, I think, disregard the evidence on one side 
but I believe you have a hard task of accepting or rejecting 
on one side. We feel 've l1ave preponderated in this _gase. 
We feel we have done everything we could to see that you'·g·ot 
tl1e actual fact.s in the case. I only ask that you simply do 
what you consider to be your sworn \duty to try it according 
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to the la'v and evidence and to be fair and just. I have 
no reason to think you will not, and I thank you. 

l\fr. Rosenberger: If your Honor please, before the case is 
submitted to the jury I would like the benefit of a confer­
ence. 

(In chan1bers). 

~fr. Rosenberger: If your Honor please, in view of the 
staten1ent of counsel in his closing argun1ent wherein he 

agreed with ~ir. 'Vhitehead someone was entitled 
page 476 ~ to a verdict in damages, I feel it is 1ny duty 

representing the interest of the defendant as 
g·ua.rdian ad litem, and defending the insurance carrier that 
the Court should instruct the jury that if the identity of the 
driver of the vehicle is not proved by a preponderance of the 
evidence then the jury should not return a verdict for clam­
ages for anyone. 

1\:Ir. "\Vatkins: He has already done it. 
~Ir. Rosenberger: Not in this language and besides the 

arg·ument really is in conflict with the Instruction No. 10 
that the Court said that there might be one of four verdicts 
and I think counsel's opinion is improper in the argument and 
I don't think that should ·bind me in the event the jury decides 
to return a verdict for damages so I offer this instruction 
as Instruction C-11. I have just written it and I don't have 
any copy. 

The Court: 1\iy impression is under these other instruc­
tions this is certainly covered not once but several times 
but if it is necessary I will get those other instructions and 

read them. 
page 477 ~ 1fr. Rosenberger: Your I:Tonor, Instruction 

C-8 said if it did not preponderate that Leech 
was the driver then they could not return a verdict for Reas­
Ie~T and Instruction C-9 said if it did not preponderate that 
Beasley was driving-

The Court: 1\ir. Rosenberger, I think after the instruc­
tions have been given to the jury and the case has been ar­
gued by counsel then for the Court to give an instruction 
like this to the jury just before they retire to consider their 
verdict may indict:tte the Court has some bias or prejudice 
for son1eone and I think it would highly prejudic.ial and for 
thnt)~eason I refuse it. 

1\f]~. Rosenberger: I offer the instruction and except to 
tl1e Conrt 's refusal for the reasons stated. 

The Court: · ,r;·'~ill mark it "Refused". 
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(In It the courtroom-jury present). 
I 

I 

The Court: Lady and gentlen1en of the jury, you are 
about to retire to your room to consider your verdict in the 
case. The first thing you do when you retire is to elect one 

of your number as foreman of the jury. He pre­
page 478 ~ sides over your deliberations; however, he parti­

cipates in the discussion of the case and has a 
voice and of course votes along with the rest of you. 

The Clerk has g·iven you a blank piece of paper 'vith just 
the name of the case on it for you to write your verdict on. 
When:you decide which verdict you agree upon you will turn 
to Instruction C-10 which is the last instruction in this group 
I have given you and there are all the possible forms of ver­
dicts fu that instruction. You 'vill then follo'v tha.t according 
to what you have found the facts to he. Now, after you have 
considered of your verdict and arrived at a verdict just 
soundj the buzzer and the Sergeant will come and get you. 
You ~ay now retire. 

I 

Note: After the jury had retired for a few minutes they 
sounded the buzzer and returned into the courtroom. 

The Court: Have you arrived at a verdict? 
A Juror: No, sir. Your Honor, 've would like 

page 479 ~ to have the testimony so we could look at it. 
The Court : We have a stenographer taking 

the testimony down but it has not been transcribed. You are 
entitled to any exhibits tha.t have been introduced and that 
would include all of the photographs. 

The Juror: Then we would like to have the photographs. 
The Court: Give them all of the photographs so they 

will have the benefit of all of them. 
You were asking for the evidence. You are talking about 

the written words that ha:ve been testified to and written 
down. You want to read certain parts of the testimony? 

The Juror: Yes, sir. 
The Court: That is not available at this time. You will 

have to rely on your own 1nemory. 

Note : The jury again retired to the jury room and after 
deliberating returned into Court, having found verdicts in 
favor of both defendants on their counter-claim against.~. the 

plaintiff and after the jury 'vas discharged the 
page 480 ~ following 1notion was made: 
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Mr. Rosenberger: If your Honor please, the plaintiff, 
by counsel, moves the Court to set aside the verdict of the 
jury in favor of Duane Beasley and the verdict of the jury 
in favor of Corinne M. Johnson, Administratrix, against 
Thomas D. Leech for damages and enter judgment for the 
plaintiff, Thon1as D. Leech, non absta;nte veredicto, or in 
the alternative, to grant the plaintiff a new trial on the 
ground that the verdicts are contrary to the law and the evi­
dence and without evidence to support them; for the action 
of the Court in refusing to grant separate trials of the three 
claims of personal injuries, as the plaintiff, Thomas D. Leech, 
could not obtain a fair trial because of the many issues and 
conflicting interests and the inability to defend counter­
claims of the defendants on the question of speed and other 
circumstances bearing on the question of gross negligence, 
and because other counsel for the plaintiff admitted gross 
negligence; because the plaintiff has to take inconsistent 

positions that the principal witness was telling 
page 481 r the truth about speed but not as to the identity 

of the driver, and because of argument of other 
plaintiff's counsel ''that someone is entitled to a verdict''; 
for the action of the Court in refusing to strike the evidence 
of the defendants, Duane Beasley and Corinne M. Johnson, 
Administratrix, at the conclusion of the evidence; for the ac­
tion of the Court in granting Instructions A and B for the 
defendant Beasley; for the action of the Court in granting 
Instructions A-1 and B-1 for the defendant, Corinne l\L John­
son, .Administratrix; for the action of the Court in refusing 
plaintiff's Instructions C-4, C-5, C-6 and C-11. 

.The Court: Mr. Rosenberger, I think the Court has gone 
into it as fully as I possibly could and I overrule your mo­
tion in both cases and order that the judgment be entered 
on the verdicts returned by the jury in eaeh case. 

~fr. Rosenberger: The plaintiff, by counsel, excepts for 
the reasons stated. 

• • • • • 
A Copy-Teste: 

H. G. TURNER, Clerk. 
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