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IN THE
SUPREME COURT OF VIRGINIA
At Richmond

RECORD N0.750787

WTAR RADIO-TV CORPORATION,
a Virginia corporation,
and
JOSEPH JAY MOORE, III, Appellants

v.
CITY COUNCIL OF THE CITY OF
VIRGINIA BEACH, MAYOR J. CURTIS PAYNE,
VICE MAYOR GEORGE R. FERRELL,· ROBERT H.
CALLIS, JR., ROBERT B. CROMWELL, JR.,
JOHN R. GRIFFIN, PATRICK L. STANDING,
DR. CLARENCE A. HOLLAND, JOHN A. BAUM,
FLOYD E. WATERFIELD, JR., DR. J. HENRY
McCOY, JR., and CHARLES W. GARDNER, Appellees.

JOINT APPENDIX
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I.

PETITION- Filed January 17, 1975.

Pursuant to the provisions of Virginia Code Sections
2.1-340, et seq, petitioners1 WTAR Radio-TV Corporation
(WTAR) and Joseph Jay Moore, III, respectfully petition
this court for injunctive relief and in support of
their petition state and allege that
WTAR is a Virginia corporation engaged in the

1.

business of owning and operating a VHF television
station and AM and FM radio stations licensed by the
Federal Communications Commission of the United States.
2.

Joseph Jay Moore, III is a reporter employed

by the news department of WTAR who is assigned to
cover, among other events, the sessions of the City
Council of the City of Virginia Beach so as to report
these proceedings to the viewers and listeners of WTAR.
3.
City of

~he

City Council is the governing body of the

Virgini~

Beach, a municipal corporation existing

pursuant to the laws of the Commonwealth of Virginia.
J. Curtis Payne, George R. Ferrell, Robert H. Callis,
Jr., Robert B. Cromwell, Jr., John R. Griffin, Patrick
L. Standing, Dr. Clarence A. Holland, John A. Baum,
Floyd E. Waterfield, Jr., Dr. J. Henry McCoy, Jr., and
Charles

w.

Gardner are the members of the City Council

of the City of Virginia Beach.

-2A-

4.

On December 2, 1974, at the regular meeting

of the Council of the City of Virginia Beach, the Council
adopted Item No. 7842, whereby Council stated that it
would hold a closed meeting on Monday, December 9,
1974, for the purpose of discussing items permitted
for discussion under Section 2.1-344, Subparagraphs 2
and 6 of the Freedom of Information Act of the Commonwealth of Virginia.

Except for the reference to Sub-

paragraphs 2 and 6 of Section 2.1-344(a) of the Freedom
of Information Act, the motion does not state specifically
the purpose or purposes to be the subject of the closed
meeting.

Petitioners do not know whether the City

Council knew at the time of making the motion on
December 2, 1974, that the Virginia Beach Neptune Festival Report was proposed to be discussed at the closed
session.

No mention of the Virginia Beach Neptune

Festival is made in the Minutes

~f

the Honorable City

Council of the City of Virginia Beach dated December 2,
1974, a true copy of which is attached as Exhibit A.
5.

At 1:00 p.m. on December 9, 1974, the City

Council of the City of Virginia Beach assembled in
the City Manager's conference room for an informal council
session as a prelude to the formal council meeting held
in the larger council chambers.

Mr. Joseph Jay Moore,

III, attended the informal meeting.

Mr. Moore had ob-

served prior to the meeting officials of the Virginia
-3A-

Beach Neptune Festival organization in the hallway and
ha~

ascertained that these officials intended to present

a report on the Festival to the City Council during an
executive meeting.

Mr. Moore protested to the Virginia

Beach Neptune Festival officials that Virginia Law did
not allow such presentations in executive sessions.
The Virginia Beach Neptune Festival officials suggested
that Mr. Moore discuss the matter with the Mayor.
6.

After a general discussion of several matters,

with the press and members of the general public present,
the Mayor announced that the Council would meet in
executive session.

Mr. Moore questioned the Mayor

about what matters would be discussed during the closed
meeting.

The Mayor admitted that the Virginia Beach

Neptune Festival Report was to be discussed, and

Mr~

Moore protested stating that such a discussion was not
permissible under Virginia Law.

The verbatim transcript

of the Virginia Beach City Council informal meeting of
December 9, 1974, is attached and made a part hereof as
Exhibit B.
7.

Exhibit B indicates that the Virginia Beach

City Council was advised that the Virginia Beach Neptune
Festival Report was a legal matter or that it involved
a financial matter which made the discussion of the
Report appropriate for an executive [secret] session.
The discussion of this report is not a legal matter, and
-4A-

a request for public funding does not make a report of
a privately financed festival a legal matter.

There

was no motion as is required by Virginia Code

S~ction

2.1-344(b) stating that the Virginia Beach Neptune
Festival Report would·be discussed nor did the motion
of the December 2, 1974, meeting list financial matters
as a subject of discussion.

Furthermore, Code Section

2.1-344(a) (5) does not permit the discussion except
where the matter involves "(t)he investing of public
funds where competition or bargaining are involved,
where if made public initially the financial interest
of the goverrunental unit would be adversely affected."
The Virginia Beach Neptune Festival officials were not
"staff members, consultants or attorneys" and the
report is not a "legal matter within the jurisdiction
of the public body."

A

copy of the First Annual Virginia

Beach Neptune Festival 1974
Exhibit
8.

~eport

is attached as

c.
In spite of the protest of Mr. Moore, the

City Council held a closed session and on information
and belief one of the items discussed was the report of
the Virginia Beach Neptune Festival.
9.

The Virginia Beach Neptune Festival is a pri-

vately organized festival held allegedly in order to
extend the tourist season in the City of Virginia
Beach, to encourage civic participation, and to bring
-SA-

together various diverse groups in the City.

The

Virginia Beach City Council orginally appropriated a
total of Thirty Thousand Dollars ($30,000.00) as "seed 11
money for the Virginia Beach Neptune Festival, but it
was not indicated that additional funding would be
required.
10.

The discussion of the Neptune Festival in

closed session was allegedly pursuant to Virginia Code
Section 2.1-344(a) (2) and (6).
7842.

See Exhibit A, Item

Section 2.1-344(a) (2) is limited solely to real

estate. Section 2.1-344(a) (6) relates solely to "consultation with legal counsel and briefings by staff
members, consultants or attorneys, pertaining to pending
litigation or legal matters within the jurisdiction of
the public body, including legal documents."
11.

The Virginia Beach Neptune Festival Report is

not a matter which is permissible for a closed meeting
pursuant to Section 2.1-344(a) of the Code of Virginia.
The expenditure of public monies where no competition
or bargaining is involved is a matter of the greatest
public interest, and it was to insure that matters such
as this would be discussed solely in public that the
Virginia Freedom of Information Act was passed.

The

expenditure of public funds in secret is not authorized
by the Virginia Freedom of Information Act.

-6A-

12.

Petitioners have now been furnished a copy of

the Report of the First Annual Virginia Beach Neptune
Festival of 1974.

The report does not encompass

.matters which allow the executive sessions of City
Council.· The report recommends that the City assume
the financial obligation of repaying certain debts
incurred in connection with the staging of the First
Annual Virginia Beach Neptune Festival.

The expenditure

of public funds except where competition or bargaining
is involved, is a matter that must properly be discussed solely in a public meeting.
13.

It should be made clear that petitioners do

not here contest the desirability or

undesirabi~ity

of

the Virginia Beach Neptune Festival, nor do they in any
way express any opinion whatever as to whether the
Virginia Beach Neptune Festival should be publicly
funded.

These are properly questions solely for elected

representatives.

The sole question presented is whether

the expenditure of public funds where no competition or
\

bargaining is involved shall be discussed in public so
that the public can determine what actions its elected
representatives are taking.

The Virginia Freedom of

Information Act requires that the public's business be
conducted in public, and there is no exemption allowing
the discussion which took place concerning the Virginia
Beach Neptune Festival in executive session.
-7A-

14.

The practice of the City Council of the City

of Virginia Beach to broadly state the provisions of
Section 2.1-344(a) of the Code of Virginia as a
justification for executive sessions without a specific
reference is a further violation of the Freedom of
Information Act.
WHEREFORE, petitioners request that this court (a)
hold that as a matter of law the Virginia Beach City
Council's executive session discussion of the Virginia
Beach Neptune Festival Report was illegal, and (b)
enter a permanent injunction pursuant to the provisions
of Section 2.1-346 of the Code of Virginia enjoining
the City Council and the members thereof from holding
executive or closed meetings unless and until the City
Council shall specifically state the purpose or purposes
set forth in Section 2.1-344(a) with particularity and
without merely a reference to Code Sections, enjoining
the City Council and the members thereof from discussing
in executive session the investing or expenditure of
public funds where no competition or bargaining is involved, and further enjoining the City Council and the
members thereof from discussing the Virginia Beach
Neptune Festival report except in public and open
session and holding that as a matter of law any actions
taken in the December 9, 1974, executive or closed
session in regard to the Virginia Beach Neptune Festival
-SA-

are void and null and of no effect, and for such other
and further relief as is necessary to carry out the
purposes of the Virginia Freedom of Information Act.

IA.

EXHIBIT A OF PETITION- Filed January 17, 1975.

ITEM NO. 7842 OF MINUTES OF THE HONORABLE CITY COUNCIL OF
THE CITY OF VIRGINIA BEACH, VIRGINIA, DECEMBER 2, 1974.
ITEM # 7842
On motion by Councilman McCoy, seconded by Councilman Waterfield, and by recorded vote as follows:
Ayes:

Councilmen John A. Baum, Robert H. Callis, Jr.,
Robert B. Cromwell, Jr., Vice Mayor George R.
Ferrell, Charles

w.

Gardner, John R. Griffin,

Clarence A. Holland, J. Henry McCoy, Jr., Patrick
L. Standing, Floyd E. Waterfield, Jr.
Nays:

None.

Absent:

Mayor J. Curtis Payne.

City Council

wi~l

hold a closed meeting on Monday,

December 9, 1974, for the purpose of discussing items
permitted for discussion under Section 2.1-344, subparagraphs 2 and 6 of the Freedom of Information Act of the
Commonwealth of Virginia.

*

*

*

*

-9A-

*

*

*

*

IB.

EXHIBIT B OF PETITION, PAGES 6 AND 7 ONLY - Filed
JANUARY 17, l975.

[VERBATIM TRANSCRIPT OF DECEMBER 9, 1974 INFORMAL MEETING
OF VIRGINIA BEACH CITY COUNCIL MEETING.]

*

*

*

*

*

*

Mayor Payne - "We've got to go into executive session.
We've got a number of things to bring up."

Councilman Standing- "Be another secret meeting ...

Vice Mayor Ferrell - "Let's have one this evening."

Mayor Payne -

11

Mr.

C~ty

Attorney, would it be legal for

us to discuss financial matters, in regard to the Neptune
Festival, in Executive Session?"

All talking at once.

Mr. Moore, WTAR -

11

The law says specifically the invest-

ing of public funds where competition or bargaining is
involved.

Is there any competition or bargaining?"

Vice Mayor Ferrell - "I don't know this could be raising
money."

Mr. Bimson - "

matters."

• • • make an appropriation. • • to legal
-lOA-

Mr. Moore - "I was given to understand from people of
the Festival that there would be a report made to you
on how much money was spent, and that certainly isn't

Mayor Payne - "Well, I've heard otherwise, Jay.

II

So - "

Mr. Moore - "Can you give me an assurance that won't be
discussed?"

Mayor Payne- "It will be discussed, I assume."

Mr. Moore -

11

Well, you know the -"

Mayor Payne - "Look, Jay, you can say what you want to,
but we're going into Executive Session."

Mr . Moore - " • •

• I'm· not going to leave until I

get an answer on it, its just that simple ...

Mayor Payne - "Would you all like - do you think this
should be discussed in Executive Session, the report that
you have? 11

Mr. Napolitano - "Mr. Mayor,
to do on it.

I

think anything you all want

We're here to make a report. 11

-llA-

Mayor Payne - "I really don't know exactly what you're
requesting - 11

Mr. Napolitano - "We discussed finances the last time
we were here.

We told you we would be back to discuss

the plans·and finances on the First Neptune Festival."

Mr. Moore - "That is not investment of public funds, Mr.
Mayor, and you have no protection under the Freedom of
Information Act."

Mr. Napolitano - "-----are going to need it in order
to meet the obligations of the Festival, which we know
were coming about."

Mr. Moore - "The law will protect you only on that section, and you cannot talk about it in your Executive
Session how much money is spent.

I've been asking

for that report for two months now."

Mayor Payne - "That this could be an investment of public
funds.

Would it be legal?"

Mr. Bimson- "Yes sir."

Mayor Payne - "Okay."
-12A-

Mr. Moore - "The report on the money that has already been
spent is not investment."

Mayor Payne - "We'll give you a report on the money -"

Mr. Bimson - "Council can consider making an appropriation.

I think that can come in under a legal matter."

Mayor Payne - "All right."

-13A-

IC •.

EXHIBIT C OF PETITION - Fil·ed January·'
171 1975.

THE FiRST ANNUAL
VIRGINIA BEACH NEPTUNE FESTIVAL

1974

-14A-

EXHIBIT C

THE CONCEPT

The Virginia Beach Neptune Festival was conceived in
early 19?3 during a series of informal monthly meetings between
representatives of the City and Chamber of Commerce.
Concerned by the lack of cooperation and self-defeating
friction among many groups and neighborhoods, the City and
Chamber were seeking a project to unify our population and
economy.

The main objective was to create a project that would

bring the people of our City together, working towards a common
goal.

A project that would build pride in their City and be

totally separated from politics, special interests and borough
lines.
A Festival appeared to satisfy the need.

It required the

participation of all civic and cultural organizations •. all facets
of City Government, business and industry as well as the individual
residents to support the program by their attendance at the various
events.
From its inception, the Festival was also viewed for its
potential economic value to the City and business community.
Once established, the Festival can and will extend our tourist
season beyond Labor Day and in so doing, generate hundreds of
thousands of new tax dollars in the years ahead.

A Festival also

afforded us the opportunity to present Virginia Beach at its best
to potential industry and business.
-15A-

With these objectives outlined, the Chamber agreed to
undertake the organization of such a Festival and the City
granted $15,000 in seed money to begin immediate research and
planning.

-16A-

THE PLAN

Organization
In line with the Festival objectives, the City and
Chamber invited all Virginia Beach civic and cultural organizations to a meeting to determine their interest.

The response

was excellent with ?8% of those groups invited attending and
indicating their intent to take part in a city-wide civic
celebration.
Frederick J. Napolitano was appointed by the Chamber to
head the Festival effort.

A Steering Committee was formed to

guide the policy and management of the Festival.

It was incor-

porated as a subsidiary of the Chamber in early 1974 with
Mr~

Napolitapo as President and the Steering Committee serving

as the Board of Directors.
An

Executive Director was hi'red for the day-to-day opera-

tion of the Festival and the complex coordination of the many
organizations and individual volunteers seeking to take part.
An

organization chart was developed and Key Chairmen

appointed to head specific areas of participation (i.e •• Sports,
Youth, Parades, etc.).

Other Key Chairmen were appointed to

develop special Festival programs and participation for the retail
community, the agricultural community, the religious community,
the military and industry.
-17A-

Every facet of the City was sought out and invited to
be a part of the First ·Annual Virginia Beach Neptune Festival.
Major emphasis on family-oriented activities and entertainment was stressed with a wide variety of events to attract
and involve maximum resident participation and enjoyment.
Festival scheduling considered family participation
requirements.

There were minimal weeknight activities, modest

admission charges for family-oriented events.

Eighty percent

of the Festival events were free and open to the general public.

A school holiday on Friday, October 4, was used to spotlight
youth activities.
Events were planned throughout the City of Virginia Beach
to draw attention to the greater Virginia Beach beyond the
oceanfront.

Public Relations/Advertising
It was immediately recognized that a program so broad
in scope and in its first year must be well publicized and
promoted in order to succeed.
Therefore, the Board of Directors retained the Matthews
Agency to develop and execute an aggressive publicity and promotion campaign.
-18A-

The program included news

r~leases

and features on a

regular basis to publications throughout the Virginia Beach travel
trade market (Canada, East Coast, Virginia), state news media
and Tidewater news media.

Public Service radio and television

spots were produced and area talk shows continually utilized for
maximum exposure.

Public Service billboards and bus cards were

also utilized as well as several press conferences for major
announcements.
In addition, the agency created a Festival logo or
identification symbol and produced necessary collateral materials
for

promotion~

such as brochures, tent cards, a tabloid, etc.

Funding
Horace A. Cistola

accepte~

the demanding role

~f

Fund

Raising Chairman for the Festival and organized Virginia Beach
businessmen in a hard-driving campaign to secure the necessary
funds to organize and stage the first Festival in the most
professional and exciting manner.
Businesses were solicited by categories.

Seventy-five

percent of the contacts were made by personal visits of committee
members.
The Funding Committee chose to make the drive a fast,
top-dollar campaign, working towards a goal of $150,000.
-19A-

To compliment the funding effort, the Festival researched
means of raising revenue through the sale of souvenir items,
concessions and a percentage of return to the Festival from
events which charged an admission.
Concession sales were to be sold through civic organizations with a 2Q% return of gross revenues.

Souvenir items were

sold on a consignment basis with the organization returning 20%
of the net profit.
Events charging an admission were to return 15% of their
net profit.

-20A-

THE FINAL ANALYSIS

Concept
The overwhelming response of the citizens of Virginia
Beach to the First Neptune Festival clearly indicates the value
of such a program to unite the many complex and diverse segments
of our population.
Glaring errors and frequent inconvenience did little to
dampen the enthusiasm of the people during their first city-wide
civic celebration.
At no time were we prepared for the numbers who came out
to join in the festivities.
Conservative estimates by the newspapers indicated more
than 167,000 people attending Neptune Festival activi t.ies.
According to Police Captain Warren Grant, newspaper
accounts of 35,000 in attendance at the Seafood Feast on opening
night were lowo

Captain Grant felt attendance might be more

realistically estimated at 65,000 persons.
It is especially heartening to note that in line with
our goals, Festival attendance was dominated by family groups,
the majority being residen·ts of Virginia Beacho

-21A-

Organization
The sincere desire, the·tremendous effort put forth in
working together for the common good has perhaps never been
more effectively demonstrated than by those civic and cultural
organizations who committed themselves to the First Annual
Neptune· Festival.
The concept of the Festival was a challenge to these
groups and they readily accepted.
Early in planning, the Festival anticipated 12 events
and a shorter time frame.

Fifty-seven organizations responded

to our invitation to take part in the celebration.
With more than 50 events scheduled throughout the city,
coordination became difficult.

Key Chairmen who volunteered

to supervise three or four events soon found themselves working
with as many as 10 organizations.
Lack of facilities to appropriately accommodate many
events caused considerable delay in planning for many participants.
The Festival staff presented 63 programs for groups in
Virginia Beach and was deluged with requests for support materials,
research and assistance to Festival participants and overburdened
chairmen.

-22A-

It is encouraging to note that as chaotic as the situation
became in September and during the ten-day Festival, 94% of
those groups who participated felt the Festival was an unqualified
success and a valuable experience for their members, and indicated
they will participate again.

To date, more than 15 organizations

have called the Festival office to press their requests for
specific dates and facilities for next year.

At this time, no

one has been solicited for participation in 1975.

Public Relations/Advertising
The Neptune Festival Public Relations and Promotion
program executed by the Matthews Agency generated good coverage
of the Festival and the numerous events.
That coverage stimulated the interest and participation
of our citizens and focused attention on the City of Virginia
Beach in the most favorable manner.
To illustrate the magnitude of the coverage, the following statement is taken from a critique on Communications for

1974, prepared by Thomas B. Matthews, president of the Matthews
Agency:
"As an overview, I believe it can be said that at no
time in history has Virginia Beach received so much favorable
publicity in such a concentrated period of time.

-23A-

Our incomplete records show that in newspaper lineage
alone, the Festival received in excess of 102,000 lines
(approximately 7,300 inches) of editorial space, and we are
still working on the scrapbook.

Converted to advertising space

costs, what we have now would amount to a figure in excess of
$50,000.

We are still making an effort to summarize the hours and
minutes of talk shows, news reports and spots received on radio
and TV locally and statewide.
billboards, buscards, etc.

Also, exposure in other medias

When the final tally is in we will

not be surprised at a converted advertising dollar figure in
excess of $125,000.
There are some "experts" in the PR

fie~d

who say that

the printed (editorial) word has as much as six times.the readership of paid advertising.

But staying on conservative ground

(using only a multiple of three) the publicity might have readership value of more than $300,000.
But enough numbers games.

Basic problems we had in

communications were those of the Festival in general.
1.

We could not start soon enough.

Information was unavail-

able soon enough.
2.

We had to create from scratch.

We had to fish for visuals.

).

Since we had not handled a festival before, and none of

us realized the amount of assistance over and above advertising
and publicity which would be required, far more man hours were
devoted than originally anticipated."
-24A-

Funding
· The Neptune Festival
$76,000 in pledges.

Fun~

Raising Campaign brought in

Of that total, $5,)00 is outstanding but

will be forthcoming.
Launched early last spring, the campaign. was conducted
under the most adverse economic conditions.
In view of the economic climate, the campaign was an
outstanding success.
Of particular interest is the generous and substantial
commitment from the Hotel-Motel Innkeepers which totaled in
excess of $1?,000.
substantial

It was that commitment which stimulated

con~ributions

from.other areas of business and

industry.
Unfortunately, we started out $10,000 below our goal of

$86,ooo:

Concession sales were a total loss because we never

were prepared to accommodate, serve or sell to the numbers on
hand.

The organizations who took on these projects all had

shown good sales success in the past, but that expertise was
shattered

by

the sheer size of

our expectations.

-25A-

~he

crowds which far exceeded

SUMMARY

Today, the Neptune Festival is $61,000 in debt with
$12,000 in accounts receivable.
While achieving every·objective envisioned by

it~

founders, the organization produced a major Festival celebration
its first year.

Unanticipated expenditures, lack of sufficient

knowledge, control and maturity also produced a deficit for
exceeding early predictions.
In studying Festival celebrations throughout the nation,
we can draw no parallel.

The majority of festivals have evolved.

over the years, the outgrowth of a single successful event.
av~rage festi~al

The

in the International Festival Association

Registry is 32 years old.

Financial records for the initial

years have not been retained.
For the last four years, the City of Norfolk has allocated
~)2,000

to the Azalea Festival.

All events of the festival are

planned on a cost covered basis.
The St. Petersburg Festival of States, which was totally
supported by City funds 2) years ago, today receives $50,000
annually from its City fathers with a total budget of $194,000.
The De Soto Celebration in Florida receives both City and
county support but has adopted a sliding scale for that participation in line with the festival's steady growth and ability to
assume a greater share of the costs each year.
-26A-

The Austin Aqua Festival on the other hand receiver.; no City financial
support in its $150,000 budget thou!Jh it does recl:!ive free City services.

Fcstiv·als which are spin-offs of major nationa] events (i.e., Ken·tucky
Derby, Indy 500) are directly supported by the major event and a

~embership

prot!ram.

The Neptune Festival has proven· its potential and lRid the basic foundation necessary to its growth as one of the nation's leading festival celebrations
and to11rist

drn"n~.

· Given the opportunity to uuild its concession sales and Seafnod FeRst·
r~venues

with professional expertise,

t~e

Neptune Festival

c~n

be self-su:;;taining

in three to five years.

~"itl:l

a total expf?nditure of $144,000 to launch ·the first Festival in 1974,

th£! Board of Directors wi1.1 cut that

fi~ure

to

$1~~5,000

for 1975.

On a per capita basis, the First Annual Neptune Festival cost .011 cents
per event.

Should City Council seP. the value of this year's celebration and decide
that the City can contribute $50,000 to alleviate pressing debts, the City's
fin:=~ncial

participation 'iJould be 30 cents per ca.pi t::1 or .005 per event per

person based on a total commitment of $65,000.

-27A-

The_ Virginia Beach Neptune Festival respectfully·
submits this report and asks your kind cons.ideration of our
r~quest.
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II.

TRANSCRIPT OF PROCEEDINGS HELD ON JANUARY 23, 1975.

*
[I IA.

*

MR. SALLE ' S

*

*

*

*

ARGUMENT. ]

MR. SALLE:

Yes sir.

There are several

matters that we would address to the Court on our
demurrer.

I am going to handle some of it and Mr.

Bimson will handle some of it.

At this point I

would like to point out to the Court .that if there
was any case or controversy alleged in the petition
it has now become moot and that, therefore, there
is no longer a cause of action accruing under the
statute.

If we analyse the petition the first

seven paragraphs of the petition set forth the
following pertinent facts, I think, one that on
December the 2nd, 1974, the City Council voted to
hold an executive meeting,

-29A-

9
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1

which would be held on December the 9th,

oJ

,,

1974, to discuss items permitted for

3

discussion ·under Section 2.1-344 Subsections

4

two and six of the Virginia Freedom of

5

Information Act.

fj

that executive sessions are proper

7

"consultation with

R

briefings by staff members, consultants or

!J

attorneys, pertainin9 to pending litigation,

Subsection Six states

le~al

counsel and

]I)

or legal matters within. the jurisdiction

11

of· the public body, including legal .

12

documents".
The second fact that comes from

]!I

14

the petition is that it was learned by Jay

15

Moore of WTAR that one of the items to be

]f)

discussed in the executive session on

1i

December the 9th was a report concerning

18

the Virginia Beach Neptune Festival.

J!)

The third fact is that the City C_ouncil

:m

was advised, as stated in paragraph seven

!!1

of the petition, that there would be a

2:!

discussion of legal matters in the

23

executive session concerning the Neptune

2-J

Report.

., .

..,;,

------

--================================~·-·

Thereupon the City Council went
-30ACOURT REPORTERS. INC.- NORFOLK. VIRGINIA

1

into
TilE COURT:

Pardon me just a

4

MR. SALLE:

Pardon?

5

THE COURT:

Paragraph.seven alleges

second.

that there was to be a legal discussion
7

concerning
MR. SALLE:

Paragraph seven?

THE COURT:

-- a financial matter

to

with reference to the Neptune Report.

11

Doesn't allege that ·that was the --

1. •)61

MR. SHUMADINE:

May I read from

THE COURT:

that that was

.14

the motion of Council, resolution of the

15

Council.

1()

17
18
19
~0

:!1

MR. SALLE:

That paragraph

acknowledges --.
THE COURT: Was advised that the Virginia
Neptune Festival was considered· a legal matter.
MR. SALLE:

What I am saying is the

Council, as the pleadings so state, was
advised before they met in executive session
that they were going to deal with this report

24

as a legal matter.

And that is permitted

under the Freedom of Information Act.
-31ACOURT REPORTERS, INC -- NOHFOLI<. VIRGINIA

11

The essential facts,

1

I see

,.,w

them, is that, one, the council voted

:J

to hold an executive session pursuant to

4

the Freedom of Information .Act.

5

stated the reason for which they would have

I)

it.

7

They

It was then heard -THE COURT:

·Excuse me.

What is

H

Exhibit B, Mr. Salle? ·I read the petition,

n

of course, I read your demurrer and your

10

motion, that you filed, but I have not read

11

the specific

12

....

~s

MR. SALLE:

That is the minutes

l!i

of the December 9th informal session of the

14

City Council.

15

THE COURT: Where is Exhibit B?

16

MR. SALLE:

17
lH
HJ

Should be a part

of the petitiC?n·
MR. SHUMADINE:

With the Court's

permis·sion I hand· you Exhibit B.

:!()

THE COURT:

~1

MR. BIMSON:

All right.

Thank you.

Most of it is not

:.!~

relevant, except back towards the latter

~=~

section, Your Honor.

~··
~;;

MR. SIIUMADINE:

I think the last

two pages may be relevant.
-32ACOURT REPORTERS. INC.·- NORFOLK. VIRGINIA

THE COURT:

I
')
IJ

Gentlemen, I

just want to be sure that they are in

a

the record.

4

sir.

!)

pertinent, Mr. Salle?

Yes.

Here.it is.

All right,

-:-e·~

Now, what portion of this is

MR. SALLE:

H

May I see the

7

Court's copy?

Your Honor, these are

H

the minutes which state that - the

!t

fact that the report was

t~

be discussed.

10

Was brought up in the informal session,

11

public session.

12

counsel that this matter was to be considered

l!l

in the executive session as a legal matter.

14

And I think the petition admits that City

15

Coun~i1

16

to be discussing legal matters in their

1i

executive

And it was the advice of

was so advised that they were going

18

ses~ion.

An~

THE COURT:

19

verbatim recording of

20

of December 9th, 1974.

21

meeting?

22
2:1

MR·.

SALLE:

that is permitted

This Exhibit B is a
~n

informal meeting
Is that an open

That is an open,

public meeting.
COURT :

Agreed?

24

TH~

25

MR. SHUMADINE:

Yes, Your Honor.

-33ACOURT REPORTERS. INC.·-· NORFOLK, VIRGINIA

13
1

That is correct.
MR. SALLE:
that

meeti~g

But even prior to

the week before the City

4

Council ·took a vote, which is also in

5

your record, whereby they indicated by
adopting a resolution that they would

7

hold an executive session on December the
9th to discuss legal

~atters.

Now, the Act requires that
](}

before going into an executive session

11

there must be an affirmative vote of.the

12

body.

There was such an affirmative

]!J

vote.

And it is also in the record

l·.l

t~rough

15

So we are faced with a situation where the

lH

City Council, pursuant to Section 2.1-344,

17

adopted a resolution to hold an executive

18

session on December the 9th.

the minutes of the Council meeting.

The

minutes of the informal session held on
:m

December the 9th along with the pleadings

:!I

indicate that that session was in fact
held and that one item to be discussed, as

23

learned by Mr. Jay Moore, was the Neptune
Festival Report.

And the City Cquncil

was advised that they would discuss that
-34A-.
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.14

1

report in executive session as a legal

.,

matter •

~

THE COURT:

3
4

Where are the

minutes of the December 2nd meeting?
MR. SALLE:

They should also

be attached -- are they not? -- to -MR. SHUMADINE:

7

The docket

of the December 2nd meeting, I believe,
!l

is attached, Your Honor.

I

don't believe

10

the minutes of that meeting were attached.

11

Oh, wait a minute.

12

were attached.

-

Honor.
.14

permission show you -THE COURT:

I

have that.

All

right, sir.

MR.

17

lB

They were Exhibit A, Your·

And I'll with the Court's

15
}(j

Yes, the minutes

SALLE:

Item

seven eight

four two.

THE COURT:

]!)

Just one second,

please.
~1

.......,.,

MR. SHUMADINE:

That would be

the next to the last page .
THE COURT:

Well, this is

alleged in the petition.
MR. SALLE:

Yes, sir.

The facts,
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as stated in the petition, are only that
City Council voted to have an executive

3

session; they in fact held it; this was

4

to discuss the Neptune Festival Report;
they were advised it would be a legal matter
by their counsel, legal counsel, which in

7

fact is permitted -- ·a discussion which is
permitted under the Freedom of Information

!J

10

Act.
Now, the remainder of that

11

petition sets forth conclusions of law as

1~

to whether or not legal counsel for the
City Council was correct in their

14

interpretation.

15

of law, I think they can be set aside for

11)

the purpose of our·demurrer.

17

deal with them later.

18
19

Now, those beinq conclusions

But we'll

Now, there is no allegation in
that petition that the petitioners are
being denied access to any public
document, that they are being denied access
to any meeting, or that they have reason
to believe that City Council intends to
discuss the Neptune Festival Report or

!!5

any other matter in a way that.would violate
.. --·---·-····-·--·-------=.3~6:a..cA~----

------------·-··· --
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1

the Freedom of Information Act.

2

petitioner is asking the Court to go

!)

back and adjudicate the legality of

4

a meeting held on December the 9th.

5

we submit that the statute does not offer

{j

this type of relief.

7

relief or relief by way of mandamus to

R

restrain future acts. 'It cannot

!)

does not under injunctive relief give this

The

And

It offers injunctive

it

10

Court the power to go back and adjudicate

11

something that is done and finished.

12

Court in no way can go back and open that

l!J

meeting.

].J.

nothing can ever be done.

15

that the question before the Court today

lfi

is moot.

17

done.

18

gives a person aggrieved is relief in the

1!)

way of injunction to restrain a future act

~0

which is alleged to be about to occur, not

~1

to go back and decide the legality of events

~:!

that are done.

23

minutes of City Council and go back for a

24

year and review them and say, well, there

:.m

may be a violation here, let's brinq a suit,

The

That meeting has been held and
So we submit

There is nothing that can be

And the relief which the statute

People can pick up the

____ ... _... ·-·-· -· ...•. ______-_,31C.-J7L.6.A..._-_ _ _ __
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1

let's bring the councilmen down here; let's
see what haopened that day.

3

That is not the

purpose of the Act, as I see it.

The Act

is designed to restrain an event which is
about to occur which would violate the
rights of those pursuant to the Act and it
7

in no way allows this Court to go back and
adjudicate throuqh a vehicle of an injunction
the legality of an act that is done and

10

finished and cannot be resurrected.
THE COURT:

11
12

Where in the pleadings

or the exhibits attached to the petition
is there any allegation or record that the

14

Council was advised that the subiect of the

]5

Neptune Festival Report was a legal matter
properly to be taken up in a closed session?
MR. SALLE:

17'
18
19

Your Honor, if you will,

Exhibit B, the last two pages, I believe,
·indicate that there was a conversation
between members of council and the City

~1

Attorney.

The minutes -- this being an

informal session, there are periods of
time when people are all talking at once
24

a·nd admittedly they don' t perhaps cap-ture

25

every word.

If you look at the top of page
-38A-
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six
THF. COURT:

Mr. Salle, if

3
I

I

may sum up, as

understand your argument
~1R.

Your Honor, I have

SALLE:

a couple more things
7

I am reading it.

would like to bring

I

out, if_I may.
THE

COURT:

MR. SALLE:

Yes, sir.
I

think in support

10

of my argument that it's not the procedure

11

under this statute to go back and

12

things that have happened months - at leas·t

ta

a month. and a hal_f here or more than months

14

in other cases that could be brought.

15

statute specifically provides that a case

Hi

~rought

.1.7

within seven

18

that indicates that the statute intends

1!)

that someone anticipates an action that will

:.w

occur and they can come in and get injunctive

21

relief to prevent that act occurring in the

.,.,

future.

... e.J

adj~dicate

The

under this section must be heard
d~ys

of its filing.

To me

It's extraordinary remedy to have

a case mature in seven days for an alleged
offense which took place over a month and a
half ago.

I think the statute itself by use
-39A-
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1

of the one week, which probably is a period

~

of time between most meetings and most

a

government bodies, the least amount of time

4

at any rate, I think that shows that the

!)

intent was that this injunctive relief is

()

something to apply in the future and not

7

a vehicle to go back and investigate

H

actions which have occurred or done or

!t

forever water over the dam.

io

.....

.•

THE COURT:

It's the position

11

of the City on the demurrer, as I understand

12

it, first that the statute is not designed

l:J

to enjoin matters or to issue a mandamus

14

compelling compliance with th~ statute with

15

respect to matters which are moot and that

lfi

they have already transpired and are not

17

continuing

18

this Act to go back, even though it may

1!1

have been violated, for the purpose of

~0

determining whether or not the closed

:!1

meeting was properly held under the statute,

.,.,

-w

secondly, that the record shows that the

2:J

statute was complied with in that it was

24

stated in a public meeting that a closed

~;;

meeting would be held for the purpose of

an~

it's beyond the purpose of

-40ACOURT REPORTERS. INC.- NORFOLK. VIRGINIA

20
. 1

receiving or hearing a report from officials

•>
w

of the Neptune Festival Committee and that

3

the Council was informed by the attorney

4

for the city that it would be proper to

,.,.

consider this matter in a closed meeting
on the basis that it pertained to the
7

investment of public funds, second, that
it had to do with making an appropriation

!t

10

·-·

No, Your Honor, I

THE COURT:

Well, these are the

don't --

11
12

MR. SALLE:

sections that you citad to the Court.
MR. SALLE:

l:S

The section six, I

cited to the Court, d~als with

14

believe

15

the discussion of legal matters.

I

THE COURT:

lfi

Exactly.

I

am

11

referring to t~e transcript of the meeting,

18

which you referred to page s'ix,

19

where this transpired

20

MR. SALLE:

:.H

THE COURT:

:!2

said,

23

session.

24

bring up."

25

"\"le

I

believe,

Yes, sir.
after the mayor

have got to go into executive
We have got a number of things to

MR. SALLE:

Yes, sir.

We agreed

-----~-~4Ll~A4-~----------·- - - - - - - - - COURT REPORTERS. INC.- NORFOLK. VIRGINIA
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THE COURT:

1

...

"Be another secret meeting."

3

Ferrell - "Let's have one this evening."

4

Mayor Payne - "Mr. City Attorney, would it

5

be legal for us to discuss financial matters

f)

in regards to the Neptune Festival in

7

executive session?"

R

notation they were all talking at once.

!)

Apparently the record could not be

C)

-

Councilman Standing Vice Mayor

Then there is a

10

transcribed there.

11

law specifically -- the investing of public

}•)
w

funds where competition or bargaining is

1!.1

involved.

14

bargaining?"

15

know.

lH

M.r. Bimson - -- "make an appropriation

17

to legal matters."

18

discussion in which it was stated that

)!)

Mr. Napolitano - no by Mr. Napolitano

!!0

that they were back to discuss plans and

:!1

finances on the First Neptune Festival;

2~

disc~ssion

23

Mayor Payne - "That this could be an investment

~

..

:.!:;

------4+----------

Mr. Moore, WTAR - "The

Is there any competition or
Vice Mayor Ferrell - "I don't

This could be raising money."

And then after interum

by Mr. Moore and Mr. Napolitano.

of public funds.

Would it be legal?"

Mr. Bimson - "Yes, sir.

11

Mayor Payne - "Okay."

-42ACOUHT REPORTERS. INC -
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MR. SALLE:

.l

Yes,

si~.

Our

point is there is another section of the
Freedom of Information Act that they
are -- that we are not dealing with.

What

we are dealing with applies ·to the
legality of this particular appropriation.
7

This is what we are concerned -- I didn't
know what the Court was referring to at
first.
THE

10

-

COURT:

It was previously
rne~ting

ll

stated at the December 2nd Council

1•)...

that certain items under Section 2.1-344
subparagraphs 2 and 6 would be considered.
MR. SALLE:

1·1
]!)

petition

I

That's true.

The

think -THE COURT:
cou~sel

Six provides "consultation

li

with legal

and briefings by staff

lH

members, consultants or attorneys, pertaining

1n·.

to pending litigation, or legal matters

:.w

within the jurisdiction of the public body,

~~

including legal documents".
MR. SALLE:

Yes, sir.

There is a

section in the Freedom of Information Act
24

dealing with Section five, as eluded to in
the petition, not by,

---------

-43A-
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don't believe,
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reference to the section, but it is eluded
to.

And that is not the reason the

Council voted to have that executive
4

session.

:)

what the Court --

I

just wanted to be sure that is

THE COURT:
7

Apparently to

discuss the legality of the Council for
appropriating funds for the Neptune

!I

Festival.

10

MR. SALLE:

Yes, sir.

11

THE COURT:

Is that

1~

MR. SALLE:

Yes, sir.

THE COURT:

All right.

correct~

To

summarize more briefly the City's position
15

is that the purpose of the statute is not

]()

to exercise the remedy set forth by the

17

statute to res9rt to either injunctive

18

relief or mandamus with respect to

1!)

past events that already occurred, it's
designed to provide a remedy for matters

~·

which are pending or which are in the
process of occurring, number one,
MR. SALLE:
TilE COURT:

Yes, sir.
number two, that the

record shows on its face that this closed
-44ACOURT REPOnTERS. INC -
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1

.,
"3

session was announced, the purpose of it was
stated and the provisions under which
the Virginia Freedom of Information Act

4

under which it was being held was set forth as

:;

being the legality of appropriating public

f)

funds for the Neptune Festival and that comes

7

within the privileged provisions for closed

H

sessions.

!)

This is the City's position.
MR. SALLE:

Yes, sir, and the

10

fact that there is no allegations of any future

ll

activity in the petition.

12

-

of

We have another ground for

]:l

demurrer.

l·l

that or have Mr. --

15

Do you want us to continue with

THE COURT:

I want to hear them all.

](i

I wanted to be sure I understood you as you go

17

along.

18

t1r. Salle, that this having been done with

1!)

respect to your second ground is that there

:!()

would be no right to inquire as to what action

I take it that the City's position is,

~1

transpired in a closed meeting, whether in

:.!2

fact there was a discussion of the legality

2!J

of the City contributing these funds.

24

MR. SALLE:

That's correct, not by

~:;

injunction at any rate.
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THE COURT:

1
~

ready to state the other qround now?

a
4

l\1r. Salle, are you

· MR. SALLE:

Mr. Bimson has

further grounds.

;;

THE COURT:

ti

MR. BIMSON:

Mr. Bimson.
Yes, sir.

I

would

7

like to point out to the Court that

~

basically that it's our position that in the

n

remedy he is seeking it seems to be declaratory

.10

in nature since he is asking the Court to

1.1

determine the rights of the pe·titione.rs in

1~

this particular case and that according to

l:l

the remedy provided that it has to he by

1~1

mandamus or by injunction if this particular

15

remedy is not available.

lf>

limits it to mandamus and injunction.

li

I

lR

he is asking the Court to determine the

1B

rights of the plaintiffs here and to enjoin the

:!0

Council from discussing it in the future, which

:!1

he does not allege there is any basis for

~~

this matter that it is going to be

2:J

in the future.

And the statute
And

believe in h_is summarization though that

24

THE COURT:

~5

MR. SHUMADINE:
----------·----

discus~ed

Mr. Shumadine.

- --46A---- .

May it please the
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COUHT REPORTERS. INC.-- NOHF'OI.I\.. VIHGINIA

----

.-

26

- ·-·- --· ==========
1

Court
MR. SALLE:

\.Ye have one more,

if you would rather hear it all out on this
side.
:)

7

THE COURT:

Yes, sir.

MR. SALLE:

Your Honor, now, getting

to the prayer for relief 'in the petitioners'
request that this Court hold that as a matter
of law that the City of Virginia Beach - the

10

Virginia Beach City Council's in executive

11

session discussion of the Virginia Beach

1...•)

Neptune Report was ·illegal, of course, that
ties in -- he is asking for what we consider to

14

be, A,

15

statute with the facts before it and have the

lH

Court decide what that statute

declaratory judgment to interpret the

means~

B, the

Court is asked to enter a permanent injunction
lH

pursuant to provisions of Section 2.1-346 of

lB

the City Code of -- Code of Virginia enjoining

:.m

the City Council and the members thereof from

~I

holding executive or closed meetings unless or
until the City Council shall specifically state
the purpose or purposes set forth in Section
2.1-344(a) with particularity and without merely
a reference to the Code sections •
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Now, I assume by this the
Petition is_alleging that when City
Council votes to hold an executive session
pursuant to Section 2.1-344 it has to do
more than state to the public that it'is
holding that executive session for, as
stated in subparagraph (1), "discussion or
consideration of employment, assignment,
appointment, promotion, demotion, salaries,
disciplining or resignation of public
officers, appointees or employess of any
public body 11

•

Now, when this City Council votes
in open session to have an executive session
it states specifically which one of these
particular sections is going to be involved.
And the

petit~on,

as I read it, alleges

that they have to do more than that.

If you

look at subsection (1) it says "discussion or
consideration of employment, assignment,
appointment, promotion, demotion, salaries,
disciplining or resignation of public
officers, appointees or employees of any
public body".

I assume that they are saying

that the City Council must in effect say that
·------------·------ -48ACOURT REPORTERS. INC.-
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1

we are going to have an executive session
THE

COURT:

Mr. Salle, I think you

are going beyond the scope of argument on the
I'

··-..·.
4

demurrer now.
MR. SALLE:

Well, what I am saying is

that he is asking for relief which, as a matter
7

of law, is -·statute says .is not necessary.

I

think if you will read that section it says, .. No
!.

--

meeting shall become an executive or closed

10

meeting unless there shall have been recorded in

11

open meetin_g an affirmative vote to that effect

12

by the public body holding such meeting, which

1:l

motion shall state specifically the purpose or

14

purposes hereinabove set forth in this section

lfi

which are to be the subj_ect of such meeting."

lfi

Now, the petition has alleged that the

17

City Council has acted illegally because it does

JH

no more than what the statute says has to be done.

1!)

tve contend that as a matter of law all the City

:!0

is required to do by this statute is state forth

:!1

the purposes as outlined hereinabove in the

:!:!

statute as their reason for holding an executive

2:.J

session.

~-~

go beyond that and state actually what is going

~;,

to be discussed.

The petition alleges that they must

If they are dealing with money
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l

rnatters:they have to say we are going to
vote whether to dismiss the city manaqer,
things of that effect; if they are going

4

to acquire property under another section
they have to say where it is.

I think that

would defeat the whole purpose in allow
THE COURT:

7

-Obvi~usly

MR. SHUMADINE:

--

That is not

contended, Your Honor.
MR. SALLE:

10

That is what is stated.

11

You want the City enjoined from just setting

12

forth the
THE COURT:

First I want to know

.14

if the petitioners have any standing to be

Ia

here on the basis of their allegations.

]f)

MR. SALLE:

Well, --

Ji

THE COURT:

And this is what your

18
]!)

demurrer is addressed to.
MR. SALLE:

It's addressed to

:!0

that and the section of relief asking that

~1

the City be enjoined from just setting forth
the section of the Code that they are going
to meet pursuant to.

And I think that is

all that is required by the statute and
that part of the case should at least be

- - · _, ______ ·--
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dismissed on demurrer because the reading

1

of the statute precludes the relief that
the petitioners ask for.
THE COURT:

4

you, Mr. Salle.

7

[IIB.

All right.

Let's hear from

Mr. Shumadine.
MR. SHUMADINE'S ARGUMENT.!
MR. SHUMADINE:
Your Honor.

Thank

Thank you,

May it piease the ~ourt, I

would like to deal with Mr. Salle's points
to
11

in the order in the record which he presented
them.

The first point he raises is .the

mootness point, the

po~nt

that since we are

.,
1•I

not briefed yet and cannot predict in

.l·.l

advance what a public body will ·do in secret

15

sessions the Act is not available as an

]fj

appropriate remedy.

17

of Mr.

lH

point shows that that is not the

1!)

appropriate interpretation of the Act.

Salle'~

I think the very statement

position in regard to· that

Section 2.1-346 is specifically designed
:!I

to give injunctive relief to prevent
violations of the Act.

Now, obviously no

one is going to know of a violation until
it occurs.

Neither this television station,

nor any other television station, nor this
--·-· ·-·· ...
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reporter, nor any other reporter can
look into the minds of City Council and see
what is to be discussed in secret.

4

It's

only after the fact that one is going to
learn about what is happening so that

(j

appropriate remedial action can be taken.

7

And the very purpose of having the
injunctive provision is to allow remedial
action after the fact to prevent repeated

10

violations.
Now, Mr. Salle's point about the

11

seven day meeting provision is interesting.

-

But interpreted in every day life -- and as
J4

I understand him he is sayinq my client, this

15

reporter has to dream up seven days in

IH

advance exactly what the City council is

17

goinq to discuss in executive or secret

18

session and take action based on his

.I!)

premonitions.

That is absurd.

As a

matter of fact, one of the points we are
:.!1

dealing with is we don't believe the City
Council knows seven days in advance what
they are going to discuss in executive sessions.

24

That is one of the things we are complaining
about.

The point of the complaint is that
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1

we think they are passing section numbers

•l

without any - with a specific reference
to a section number but no specific
reference to a state of facts.

And that

is one of the points of our complaint.
And I think that will be established from
7

the evidence.

And I believe what

Mr. Salle is saying is that my clients have
!t

to know more about what the City Council

10

is doing -- and ,.,e think the evidence will

.11

show -- than the City Council knows •. I don't

12

think there is any merit in the mootness point •

.....

Now, I would like to deal with
14

the second point Mr. Salle raised, which

15

is, as I understand it, the fact that under

J(j

the allegations in the complaint and the

1i

attached exibi.ts, which have been made a part

1H

of the complaint, this is a legal· matter

1!)

appropriate for discussion in an executive

:.m
:.!1

session.

I would remind the Court that in

the paragraph seven we specifically alleged
"the discussion of this report is not a legal
matter and a request for public funding does
not make a report of a privately financed
festival a legal matter".
-53A-
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]

"the Virginia Beach Neptune Festival
officials were not 'staff members,
consultants or attorneys'" and that we

4

have alleged obviously that they were not
appropriate to discuss this report.
Now

ti

7

would like to deal with

I

the section dealing with the consultation
of legal counsel.

!J

-.

2.1-344(6).

And that section is

And it says, "consultation

)I)

with legal counsel and briefings by staff

11

members, consultants or attorneys, pertaining

1~

to pending litigation .. -- now, this is not

1:1

"or legal matters within the jurisdiction

.14-

of the public body, including legal

15

documents 11 •

lH

involved.

li

be raised was that that was a legal matter

lH

within the jurisdiction of the public body.

1!)

The only question that has been raised in

~()

that regard has been the legality of the

:!1

appropriation.

:!~

Mr. Birnson or his staff in solely with

~a

no one else present to ask them whether an

j.J

appropriation was legal I don't believe

~:)

there would be any dispute

Now, no legal documents are
So the only contention that could

If the Council called

h~re

today.

-54A-
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That is a legal question.

They have

only their counsel present.
of those enumerated.

He is one

They would have

the right to get that advice.

But, as

we allege, the entire Neptune Festival
Report was discussed.
Now, the Report is attached

7

and made a part as Exhibit
!J

c.

It - the

Report belies the contention that it

10

was a legal matter discussed.

If I might

J.l

just read the headings from the

Nept~ne

Festival Report we begin by saying "The

-··

1!J

concept".

Now, how you can claim-- and

1·l

that was discussed in the report that was

]!)

allegedly discussed.

lH

of a Virginia Beach Neptune Festival be a

17

legal matter

1H

Information Act?

1!l

the plan, the organization.

~ithin

How can the concept

the Freedom of

Goes on to discuss
Now, the

organization of the Neptune Festival
~1

Report is certainly not a legal matter.
The Report is -- its hearlinq says "Public
Relations/Advertising".

Once again I

just don't think that is a legal matter.
Funding -- they talk about the private

-----------
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funding aspect of the Neptune Festival

1

Repo.rt.

Now, how are the private funding

3

aspects legal matters?

4

concession sales.

They talk about

Again that is just ·

not a legal matter.

The Report goes on.

It analyzes the Report.

It talks about

public relations and aQvertising.

7

.And

the principal thr.ust of the Report, as I
read it, -- and I do want to make plain

!I
10

for the record that this is not an attack

ll

on the Neptune Festival Report.

12

Neptune Festival may well be a very
desireable civil function.

The

The thrust of

1·1

this complaint is that this Report is a

15

request for the expenditure of public

]()

funds.

And there is a most fundamental

17

difference between the question of whether

18

the c1ty has a legal power to expend the funds

)!)

to be discussed with the city attorney and the
question of whether. the City ought, as a
matter of public duty and responsibility, spend

:.n

those same funds after being advised that they
have a power.

And what we are saying is that

this Report in its obvious emphasis was
a request for public funds.
---------------·-·-

·-~--·

·--·-·

0

•••••••

And the most

-56A-
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1

basic requirement of the Virginia

3

Freedom of Information Act was that the

3

question whether to spend public funds

4

be discussed in public.

;,

little that the average citizen and tax

H

payer is more interested in than where his

7

money goes.

H

that the purpose of the Freedom of

!}

Information Act was more designed to

There is very

And I can think of nothing

10

protect than learning what requests

11

are being made of his council, what

lj

reasons are being given, why are his funds

l:r

leaving that council and goinq into

J.l

private endeavors.

15

today to argue where it should have

lH

gone.

17

We are simply saying that it should be

lH

discussed in public.

And we are not here

That is not a relevant consideration.

Now, I think that one of the

1!}
:!0

arguments they made is that the City

:!1

Attorney's al1eged advice would create

~~

defense.

2:J

we are going to show, when the evidence

~·~

:.m

I think one of the problems

comes out, is that the very capable City
Attorney of the City of Virginia Beach is

---·------4·'-- - - · - - - - - - - - · - - -
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not consulted in advance and he doesn't
give these rulings except when called
upon to give a horse back.· And I think

4

all that can be said about this is he was
called upon pressure to qive a horse back,

()

which we respectfully suggest was wrong.

7

We would also note that if he was relying
upon the financial matters it wasn't even

!t

included in the resolution of a week before

10

as one of the grounds that would be

11

discussed.

The section of competition of
THE COURT:

Mr. Shumadine, is

there anything in the Act that says how much
14

advance notice has to be given for closed

15

session?
MR. SHUMADINE:

]()

It can be done, I

17

believe, immediately before provided a vote

18

is taken.

1!t

there is some opinions of the Attorney

:.W·

General saying that they could have

But the vote is vital."

And

immediately changed .the grounds and said
I

think, and said wait a minute; we are

going to vote and actually hold a session
on this.

They didn't do that.
TilE

COURT:

......... ----- ...... ·=-~.!3 A-

I

di.dn't mean to

-·- -------- ..

...

.

..........

'
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1

disrupt your chain of thought.
MR. SHUMADINE:

No.

I

understand.
THE COURT:

4

I didn't --

MR. SHUMADINE:

The only time

fi

limit I know of is they have to do'it

i

immediately before going into the
executive
THE COURT:

!t

10

Prior to going into

the session?
MR. SHUMADINE:

11

executive session.

-- into the

Of course, that

wouldn't have protected

-~

I mention

14

that merely to show that even though the

15

grounds· upon which he relied were never

Hi

named in a resolution

17
1~

1!t

that is required.

Even if they were named you can
discuss public funding only if competition
and bargaining is involved.

And there is

no competition or bargaining as to whether
~1

or not to make a public appropriation.
The only other ground that was alleged might be,
I believe, real estate.

And that, of course,

is totally irrelevant.
And I also think that if
-59ACOURT
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1

Mr. Bimson were asked today whether the

2

Neptune Festival officials could be in

a

there I think he would read the statute

4

again and see it only refers to with

:;

"staff memb~rs, consultants or attorneys".

fi

And they don't qualify under any of those.

7

And I doubt if he would give the same

H

advice.

!)

irrelevant because the question is

10

whether he was right or wrong.

11

for the Court to determine, because he

..

...

But I think his advice is

That is

1·•

gave the advice.

He can't usurp the

]:l

court's function and simply have the

.J.~

Council say, well, there is no reason to

15

go before the court.
Now, I would like to also deal

lH
17

with the argument by Mr. Salle that we must

JH

anticipat~,

I!)

into my reply to the moot issue.

~0

just impossible.

~1

unworkable.

:.!:.!

and completely meaningless.

~:I

would admit we don't have the presensation to

:!-I-

be able to predict what is going to happen

:.!5

tomorrow.

which I think is really built

It's absurd.

That is
It's

It would maka the Act a nullity
We can't -- we

And that -- I think that common
-60A-
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sense answer eliminates that contention.

1)

Now, Mr. Bimson raised the point

<OJ

that he said we were asking
declaratory in nature.

f~r

a remedy

Well,· certainly

an element of declaratory relief is
necessary since before the Court can grant
7

us the relief it has to determine that
what was done was illegal.

That is, it

seems to me, a necessary, indispensable and
10

cssent~al

11

injunction is going to be granted.

1:.!

there is no violatioriof the Act then I presume

step in determining whether an

we do not get an injunction.

If

And what

\tle

.J.t

have said is that the Court determinn that

15

there was a violation and then give us the
injunctive relief.

It seems to me that has

li

to he done as

lH

to first determine that there was a violation

1!)

before you can grant us the relief.

~

matter of logic.

You have

Now, Your Honor, we also would
:.!1

deal very briefly with the point raised by
Mr. Salle as regards the practice of the
Virginia Beach City Council in passing these
resolutions. We think the evidence will show
that the Virginia Beach City Council doesn't
-61ACOURT REPOHTERS. INC -
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1

know what is qoing to be discussed in

2

executive session when they are nassing

a

the resolution.

4

can specifically enumerate without

!)

having something in mind.

fi

principal point in regard to that allegation.

7

I think in brief summary the points

And we don't see how you

That is the

H

we have made are that the allegations in the

!J

complaint establish that the Nenturte

Jl)

Festival Report was discussed.

11.

includes a vast variety of things not

12

appropriate for private or executive

l:J

discussion.

.l•l

appropriation of public funds.

15

clearly not a subject that is appropriate

lH

for discussion in executive session, that is

17

the question

.IR

appropriated, not whether they legally can

lH

be.

:w

one of the most fundamental purposes of

:JI

the Freedom of Information Act was to see

:!~

that the public knew where its money was

:!:I

qoing and that -- there is a clear showing

~-1

on the basis of the petition and the exhibits

~5

attached and made a part thereof that there
···--· ··-·-

The Report

The thrust of the Report is the

~hether

This is

thev ought to be

But, as a matter of fact, probably

-··-···--- ... ·-----·---·---COURr

-----62A- -------···--·--------..-·------··-·-----···---

REPOHTEF~S.

INC.-

NUIH

Oll~.

VIH,31NII\

42

====--.--==:=-·--=ft======
.
1

was a violation and that injunctive
relief is appropriate to prevent future
violation of the same kind and nature

4

in order to carry out the remedial effect
of an act.
THE COURT:

7

Mr. Shumadine.

Thank you,

Gentl·emen, I think it's

time for a recess, our only morning
break.

The people here are interested in

this matter.

This will also give the

11

Court an opportunity to look into various

1~

legal aspects ~f the problem as presented
in counsels' argument.

I

suppose we can

1·!

reconvene in approximately twenty, thirty

15

minutes - one o'clock let's say.

lfi

17

(Whereupon, Court was

1H

recessed at 12:25 p.m. and

lH

reconvened at 1:55 p.m.)

THE COURT:
ready to proceed.

I bcliP.VC that we are

Mr. Salle, Mr. Bimson.

MR. BIMSON:

Yes, sir.

MR. SALLE:

Yes, sir.

THE COURT:

Mr. Shumadine.

-63ACOUHT

I~EP011TEHS.

INC ·

------- -· --·
NlliH-OLI'i.. VIIH,;INIA

====:::=-:======H===========- . -· -··--------

-·-==----···--··--·----=.::::-.:::--··-··---····

MH. SHUMADINE:

1

Yes, Your

Honor.
[IIC.
4

ORAL OPINION OF COURT.]
'!'HE COURT:

In ruling on

the City's demurrer the allegations in
the petition are considered to be facts.
And the issue is whether or not, assuming

7

all the factual situation alleged in the
petition to be true, has the petitioners

!J

made out a cause of action in an

10

injunction procedure provided for in

11

the Virginia Freedom of Information Act.

1~

We find in 42 Am. Jur. 2d under the subject
of

!E]u~ct~ons.

at page 761 -- pardon me,

l·l

~age

- beginning of page

15

~ith

respect to injunctions:

7~0

this statement
"The

extraordinary character of the injunctive
the.d~nger

17

remedy and

that its use in

lR

improper cases may result in serious loss or

l!l

inconvenience to an innocent party require
that the power to issue it should not be

:!I

lightly indulged in, but should be exercised
sparingly and cautiously, after thoughtful
deliberation, and with a full conviction on
the part of the court of its urgent
neccssi ty.

In other \\fords, the relic f
-64A-
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1

should be awarded only in clear cases,

,,...

reasonably free from doubt, and when necessary

a

to prevent great and irreparable injury.

4

The complainant has the burden of proving the

r;

facts which entitle him to relief."

I;

-

From the same authority Section 4,

7

page 730 we find this statement:

H

is primarily a preventive remedy; its province

!»

is to afford relief against future acts actually

11

Injunction

10

threatened or apprehended with reasonable

ll

probability, and to keep or preserve a.thing

12

in status quo, rather than to remedy what is past

Ja

or to punish for wrongful acts already

14

committed."

15

authority, "Equity interposes by injunction to

JH

prevent future rather than past acts, and so

Ji

acts and practices will not, as a rule, furnish

18

a basis for injunctive relief when they have

!,

and Section 5, page 731, the same

1

been discontinued or abandoned before

~(J

institution of the suit to restrain them, or

~1

even after such suit is begun, particularly

:.!:J

where fhere is nothing to indicate a

2:1

probability that they will be resumed or where

2-l

the repetition of the act is impossible and the

~:)

wrongdoer is able to respond in damages."
-65ACOUHT REPORTERS. INC.·· NORFOLK. VIHGINIA
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the same page at the top of the page we
find the statement "What it takes to serve
as

4

th~

basis of a cause of action for

relief by injunction is a real threat of
future violation or a contemporary violation
of a nature likely to continue or recur."

7

That has to be apparent that from what the
court has read from the authority that the

!I

law requires allegation and proof of a

10

present, that is an existing wrongful act

11

or a continuous course of as past wrongful

•)
1....

conduct or practices which show a liklihood
that they recur.

.l·l

Now, the petition filed in this

15

case deals with one isolated past instance

lH

where the City Council allegedly received

17

a report of representatives of the Neptune
Festival in a closed session, which is

]!)

alleged to have been contrary to the Virginia

:!0

Freedom of Information Act.

:!1

allegation that such a procedure or

•)•)

There is no

practice exists at this time, or that it's
likely to recur.

You have one isolated

instance in the past, not one which has
persisted over a course of time as to amount

-·-----·----
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to a usual and ordinary practice, nor
does it show any indication that such an
act is likely to recur in the future,
according to the pleadings which we are
bound by.
For those reasons the Court is
of the opinion that the demurrer filed on
behalf oe the respondents in this case
should be sustained •. Now, I am going to

10

enter such an

.11

for the

12

Mr. Shumadine together with any exceptions

-

Ci~y

o~der

prepared by counsel

and, of course, signed by

or objections you may wish to make.
14

15

Gentlemen, thank you very much
for your

lfi

MR. SHUMADINE:

17

we amend the

lH

a right to amend?

p~tition?

MR. SALLE:

Your Honor, may
Will you grant us

Your Honor, I don't

think it would serve any purpose.
~I

Only

one isolated act that he could

:.t~

MR. SHUMADINE:

Your Honor, I

believe we could allege other acts and
we could allege -- because I believe we
do have evidence, if we were allowed to
..........

-··--------67A..· - - - - - --------·-----·····---·------·

COURT REPOHTEHS. INC ..

NOHFOLI<. VIRGINIA

47

-------··-···

=============*-=····

1

proceed, that that is a continual

3

practice.
THE COURT:

You have one

paragraph says that such practice -but you.only refer to one isolated
li

instance.
MR. SHUMADINE:

7

.

'

with the Court that this

I would agree
as presently

drafted that we deal with one specific
to

example.

11

an examination and find other examples,

1~

which appear to us to be similar in
nature.

Since that time we have made

And we have also undcrcovered

information that -- we recognize that
15

such an allegation would have to be made
under oath, so we have to consider it

1i
18

carefully •- which may allow us to allege
that is a part of a pattern -THE COURT:

The .Court is

perfectly willing to allow you to amend
. :!I

if you tell the Court you can do so in a
reasonable time, which I suqgest would be
no longer than fifteen, twenty-one days.
MR. SHUMADINE:

I think we could

do that in a shorter period than that,

---------·
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1

Your Honor.

Could we amend within ten

days'?

THE COURT:

Yes, sir.

"•

4

MR.

SHU~mDINE:

And with the

Court's permission I think it might be
fi

desireable if we - before subpoena of

7

witnesses we would consider the complaint.

H

If they plan to demur again it might be
useful to do that without the necessity

10

of subpoenaing these witnesses to see

11

whether the new allegation be sufficient in the
complaint.

....

I just make that suggestion

for Mr. Salle, not because I
THE COURT:

The Court is

15

available at any time to take.up new

1()

pretrial motions or for pretrial conference

17

with counsel, .which might expedite the

1H

hearing on the petition for an injunction,

1!)

which would obviate the necessity of
inconveniencing witnesses unnecessarily.
Your Honor, we would

MR. SALLE:

file our demurrer and ask for a date before
the trial date.

It just happened the law

allows this case to be brought so rapidly
before the court

if we are qoing to have
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time to amend
THE COURT:

The law obviously

contemplates immediate action.
~

Something

..

4

is going on now, is taking place.

If you

come into court with a petition, any
fi

reasonable notice, depending upon the

7

circumstances existing, may be a matter of
an hour or two and say look, somethinq is
going on that shouldn't be going on right

10

now, don't have the right to, that is

11

adjudicated as to the

1~

lost right.

.....

And that is what the statute

contemplates.

It's as all injunction

prodecures do.
15
]{;

it would be a

It's to

quickly adjudicate

and to prevent the existing condition.
As the Court has indicated, it is

17

of the opinion that if you can show a

lH

consistent past pattern of conduct which

1!1

indicates that it is, even if it's not
continuing at the present time, but it's

~1

likely to recur in the future then I think
you probably have grounds for injunctive
relief, but not one isolated instance, which
we have here.

It's a matter of common

knowledge that mistakes are going to be made,
-70A-
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isolated instances understandable and

l

tolerable, but not persistent course of
conduct, which it's contrary to purpose.
All right, gentlemen.

4

[IID.
7

Ten days

in which to amend.
OBJECTIONS AND EXCEPTIONS TO THE ORDER.]
rant. SHOf\1ADlNE: Yes, Your Honor.
And we'll put our exceptions in the order.
You don't want us to state them now, do
you?
THE COURT:

10

You can put them right

11

in the order, any exceptions and objections

1:!

right

in

the order.

Perhaps you can get

toqether on the order so it won't be
14

necessary to be sending it back and forth.

15

Make up a rough draft while you are here.

](;

Thank you very much for your assistance.

17

lH

(Whereupon, court was adjourned

1!J

at 2:08 p.m.}

21

-----oOo-----

-·-· -·--------~~-- --··------·-----.. ·---. ---·-·---..--- -------···-·---:..71A_::.____ ---- .. --.. .. .. . ... ___ -------- . . . ..... _. -- ___ .._. ·----·-·- . . . ·-·
C<")lffH IH=.POBTEHS, INC .... N\ H~FPI lo,._

VII~GINI/\

III.

AMENDED PETITION - Filed January 31, 1975.

Pursuant to the provisions of Virginia Code Sections
2.1-340, et seq., petitioners, WTAR Radio-TV Corporation
(WTAR) and Joseph Jay Moore, III, respectfully petition
this court for injunctive relief and in support of
their petition state and allege that:
1.

WTAR is a Virginia corporation engaged in the

business of owning and operating a VHF television
station and AM and FM radio stations licensed by the
Federal Communications Commission of the United States.
2.

Joseph Jay Moore, III is a reporter employed

by the news department of WTAR who is assigned to
cover, among other events, the sessions of the City
Council of the City of Virginia Beach so as to report
these proceedings to the viewers and listeners of WTAR.
3.

The City Council is the governing body of the

City of Virginia Beach, a municipal corporation existing
pursuant to the laws of the Commonwealth of Virginia.
J. Curtis Payne, George R. Ferrell, Robert H. Callis,
Jr., Robert B. Cromwell, Jr., John R. Griffin, Patrick
L. Standing, Dr. Clarence A. Holland, John A. Baum,
Floyd E. Waterfield, Jr., Dr. J. Henry McCoy, Jr., and
Charles

w.

Gardner are the members of the City Council

of the City of Virginia Beach.
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4.

On December 2, 1974, at the regular meeting

of the Council of the city of Virginia Beach, the
Council adopted Item No. 7842, whereby Council stated
that it would hold a closed meeting on Monday, December
9, 1974, for the purpose of discussing items permitted
for discussion under Section 2.1-344, Subparagraphs
2 and 6 of the Freedom of Information Act of the
Commonwealth of Virginia.

Except for the reference to

Subparagraphs 2 and 6 of Section 2.1-344(a) of the
Freedom of Information Act, the motion does not state
specifically the purpose or purposes to be the subject
of the closed meeting.

Petitioners do not know whether

the City Council knew at the time of making the motion
on December 2, 1974, that the Virginia Beach Neptune
Festival Report was proposed to be discussed at the
closed session but allege on information and belief
that the City Council did not know.that the Virginia
Beach Neptune Festival Report would be discussed and
did not have any specific items in mind when the resolution was passed.
5.

At 1:00 p.m. on December 9, 1974, the City

Council of the City of Virginia Beach assembled in the
City Manager's conference room for an informal council
session as a prelude to the formal council meeting held
in the larger council chambers.

Mr. Joseph Jay Moore,

III, attended the informal meeting.
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Mr. Moore had

observed prior to the meeting officials of the Virginia
Beach Neptune Festival organization in the hallway and
had ascertained that these officials intended to present a report on the Festival to the City Council
during an executive meeting.

Mr. Moore protested to

the Virginia Beach Neptune Festival officials that
Virginia law did not allow such presentations in
executive sessions.

The Virginia Beach Neptune Festival

officials suggested that Mr. Moore discuss the matter
with the Mayor.
6.

After a general discussion of several matters,

with the press and members of the general public present,
the Mayor announced that the Council would meet in
executive session.

Mr. Moore questioned the Mayor

about what matters would be discussed during the closed
meeting.

The Mayor admitted that the Virginia Beach

Neptune Festival Report was to be discussed, and Mr.
Moore protested stating that such a discussion was not
permissible under Virginia law.

The verbatim transcript

of the Virginia Beach City Council informal meeting of
December 9, 1974, is attached and made a part hereof as
Exhibit B.
7.

Exhibit B indicates that the Virginia Beach

City Council was advised that the Virginia Beach
Neptune Festival Report was a legal matter or that it
involved a financial matter which made the discussion
-74A-

of the Report appropriate for an executive [secret] session.

The discussion of this report is not a legal

matter, and a request for public funding does not make
a report of a privately financed festival a legal matter.
There was no motion as is required by Virginia Code
Section 2.1-344(b) stating that the Virginia Beach
Neptune Festival Report would be discussed nor did the
motion of the December 2, 1974, meeting list financial
matters as a subject of discussion.

Furthermore,

Code Section 2.1-344(a) (5) does not permit the discussion except where the matter involves "(t)he investing
of public funds where competition or bargaining are
involved, where if made public initially the financial
interest of the governmental unit would be adversely
affected."

The Virginia Beach Neptune Festival officials

were not "staff members, consultants or attorneys" and
the report is not "a legal matter within the jurisdiction
of the public body."

A copy of the First Annual Virginia

Beach Neptune Festival Report is attached and made a
part hereof as Exhibit C.
8.

In spite of the protest of Mr. Moore, the

City Council held a closed session and on information
and belief one of the items discussed was the Report of
the Virginia Beach Neptune Festival and on information
and belief it is alleged that officials of the Virginia
Beach Neptune Festival were present and participated
-75A-

in the discussions.
9.

The Virginia Beach Neptune Festival is a

privately organized festival held allegedly in order to
extend the tourist season in the City of Virginia
Beach, to encourage civic participation, and to bring
together various diverse groups in the City.

The

Virginia Beach City Council originally appropriated a
total of Thirty Thousand Dollars ($30,000.00) as "seed"
money for the Virginia Beach Neptune Festival, but it
was not indicated that additional funding would be
required.
10.

The discussion of the Neptune Festival in

closed session was allegedly pursuant to Virginia Code
Section 2.1-344(a)
7842.

(2) and (6).

See Exhibit A, Item

Section 2.1-344(a) (2) is limited solely to real

estate.

Section 2.1-344(a) (6) relates solely to

"consultation with legal counsel and briefings by staff
members, consultants or attorneys, pertaining to
pending litigation or legal matters within the jurisdiction of the public body, including legal documents ...
11.

The Virginia Beach Neptune Festival Report is

Qot a matter which is permissible for a closed meeting
pursuant to Section 2.1-344(a) of the Code of Virginia.
The expenditure of public monies where no competition
or bargaining is involved is a matter of greatest
public interest, and it was to insure that matters such
-76A-

as this would be discussed solely in public that the
Virginia Freedom of Information Act was passed.

The

discussion of the expenditure of public funds in secret
is not authorized by the Virginia Freedom of Information
Act.

The Report of the First Annual Virginia Beach

Neptune Festival of 1974 recommends that the City
assume the financial obligation of repaying certain
debts incurred in connection with the staging of the
First Annual Virginia Beach Neptune Festival.
12.

Attached and made a part hereof as Exhibit D

is the agenda of the informal meeting of the Virginia
Beach City Council held on January 13, 1975.

That in-

formal Council meeting agenda lists the items to be
discussed .in the executive [secret] session.

Four of

those items do not appear to qualify for an executive
session pursuant to the provisions of the Virginia
Freedom of Information Act.

Specific reference is made

to the discussions of road policy, Big Brothers'
request for financial assistance, proposed SWAV resolution and PAMPIS Ad Hoc Committee.

On information and

belief it is alleged that each of these items was
discussed by the City Council on January 13, 1975.
Four of the six items are inappropriate for an executive
session, and the agenda attached is the agenda of a
meeting which occurred after Mr. Moore

h~d

protested

the earlier illegal meeting and after the City Council
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had been advised that WTAR was considering the possibility of suit to enforce the provisions of the Virginia
Freedom of Information Act.

Even though the Virginia

Beach City Council was on notice of alleged violations
and the possibility of suit, four of·the six items to
be discussed were inappropriate for an executive session.
13.

Attached and made a part hereof as Exhibit E

·is a copy of a letter dated January 13, 1975 from
George L. Hanbury to the Honorable Mayor, Members of
the Council, which is marked "Confidential Executive
Session."

On information and belief, it is alleged

that the contents of this letter were discussed at the
executive session on January 13, 1975.

This letter is

a discussion of the policy toward the construction of
sewage facilities by developers within the City of
Virginia Beach.

It does not qualify under the Virginia

Freedom of Information Act for discussion in a secret
meeting.

This item is not even listed on the agenda of

the executive session.

On information and belief,

petitioners allege that the Virginia Beach City Council
discusses items in executive session which are not on
the agenda and which are in no way contemplated at the
time the closed meeting resolution is passed.
14.

On information and belief, petitioners allege

that the City Attorney does not see the items to be
discussed at'the executive session until immediately
-78A-

prior to the session, that no procedures ·have been
established by the Virginia Beach City Council to
ascertain that the agenda of the executive session
complies with the Virginia Freedom of Information Act,
that the Virginia Beach City Council does not know what
items will be discussed when it passes the resolution
authorizing an executive session and ·that the Virginia
Beach City Council has taken no steps, even after the
institution of this suit, to alter its procedures to
.assure compliance with the provisions of the Virginia
Freedom of Information Act.
15.

On information and belief, petitioners allege

that instead of attempting to comply with the provisions
of the Virginia Freedom of Information Act, the Virginia
Beach City Council has discontinued the publication of
an executive session agenda of meetings so as to make
it difficult if not impossible for petitioners to
determine when violations of the Act occur or to prove
the existence of such violations.
16.

Petitioners assert that the examples shown

from only two meetings of the Virginia Beach City
Council in executive sessions demonstrate a pattern or
practice of continued violations of the Virginia Freedom
of Information Act.

Petitioners believe that the

agendas of other executive sessions would demonstrate
other violations.
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17.

Petitioners do not here contest the desirability

or undesirability of any of the actions taken in executive sessions nor do petitioners in any way express any
opinion whatsoever as to any of the decisions made.
The question presented by this suit is whether appropriate
relief will be granted to carry out the purposes of the
Virginia Freedom of Information Act.
WHEREFORE Petitioners request that this Court (a)
hold that as a matter of law the Virginia Beach City
Council's executive session discussion of the enumerated
items (or such of the enumerated items as the Court
deemed proper for such a meeting) was illegal, and (b)
enter a permanent injunction pursuant to the provisions
of Section 2.1-346 of the Code of Virginia enjoining
the City Council and the members thereof from holding
executive or closed meetings except for the purposes
set forth in Section 2.1-344(a), enter a permanent
injunction pursuant to the provisions of Section 2.1346 enjoining the City Council and the members thereof
from holding executive or closed meetings unless and
until the City Council shall specifically state the
purpose or purposes set forth in Section 2.1-344(a)
with particularity and with a specific item in mind,
enjoining the City Council and the members thereof from
discussing any items not contemplated at the time the
resolution was passed unless and until a further
-BOA-

resolution is adopted specifically identifying such
item or items, and for such other and further relief as
is necessary to carry out the purposes of the Virginia
Freedom of Information Act.

IliA.

EXHIBIT A OF AMENDED PETITION.
Exhibit A of Amended Petition is identical to

Exhibit A of the original Petition.

See page 9A,

supra.

IIIB.

EXHIBIT B OF AMENDED PETITION.
Exhibit B of Amended Petition is identical to

Exhibit B of the original Petition.

See page lOA,

supra.

IIIC.

EXHIBIT C OF

PETITION.

~ENDED

Exhibit C of Amended Petition is identical to
Exhibit B of the original Petition.

See page 14A,

supra.

IIID.

EXHIBIT D OF AMENDED PETITION - Filed January
31, 1975.

INFORMAL COUNCIL MEETING, JANUARY 13, 1975, 1:00 P.M.

1.

Emergency Jobs Program.

2.

Executive session:
(a)

Road policy
-81A-

(b)

Retirement policy

(c)

Big Brothers request for financial
assistance

(d)

Pendleton lease

(e)

Proposed SWAV resolution

(f)

PAMPIS Ad Hoc Committee.
CONFIDENTIAL

IIIE.

EXHIBIT E OF AMENDED PETITION - Filed January
31, 1975.
City of Virginia Beach
January 13, 1975

The Honorable Mayor
Members of the Council
Gentlemen:
The developer of Deerwood Trace, The Breeden
Company, originally planned development of 161 units
off of Reagan Avenue in the Lynnhaven Borough. As a
part of the utility plans of the subdivision, a sewerage
pump station was required. The Director of Community
Development requested The Breeden Company to construct
this station with sufficient capacity to serve the
projected growth of the area with the understanding
that the developer would be credited for expenses
incurred to provi~e capacity in excess of the requirements of th~ Deerwood Trace subdivision. In this case,
the difference was computed to be $39,000.
Normally, in such instances, the City sets up a
credit account of $39,000 to be utilized until depleted
for sewer line fees on future construction. However
The Breeden Company has revised its estimates of
housing demand and now proposes to build only 38 units
as opposed to 161 units in the near future. A total of
$5,700 has been paid for sewer line fees and this amount
can be refunded as part of the $39,000 leaving a
balance of $33,300. The Breeden Company has requested
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this balance in cash rather than credits as a result of
the decreased number of units to be constructed.
Before City Council approves Mr. Breeden's request,
they should consider the precedent such action will set
until a more sophisticated policy is adopted.
In an effort to relieve problems of this nature in
the future, I am 'investigating the possibility of
establishing agreements whereby when an oveFsize
facility is required of a developer, that developer
would pay his share before actual construction. The
City would construct the facility and any subsequent
developer would be assessed a proportionate share of
the facility before he can tap into the line. At the
present time, we can not require a developer to pay his
share of such facilities unless he volunteers to make
this payment. As you can imagine, such a program is
extremely difficult to administer.
Yours very truly,
George L. Hanbury
City Manager
GLH:LLL:kkd
CONFIDENTIAL
EXECUTIVE SESSION
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IV.

MEMORANDUM REFERRED TO IN MARCH 19, 1975 DECREE
AS CONTAINING APPELLANTS' OBJECTIONS TO THE
DECREE - Filed February 11, 1975.
MEMORANDUM
This is a suit pursuant to the provisions of

Section 2.1-346 of the Code of Virginia to enforce the
provisions of the Virginia Freedom of Information Act
[Virginia Code Sections 2.1-340 et seq.].

It seems

useful at the outset to set forth the purposes of the
Virginia Freedom of Information Act.
The purpose of the Virginia Freedom of Information
Act was to see that the public's business was conducted
in public.

In a democracy the future of government

depends upon an informed electorate.
do not have

lifet~e

tenure.

Public officials

They are accountable at

reasonably short intervals to the voters who have
elected them to their public trust.

It is obvious that

a voter cannot make intelligent decisions concerning the
performance of legislators when the voter does not what
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. actions the legislator has taken.

If the public's business is conducted

in secret, then the voters do not have the ability to determine either the
position of their representative or his effectiveness.

Even if all votes

are recorded in public, the voter has the need to• determine how his representative performed in advocating for or against positions of vital
interest to that voter.

The voter has the right to know whether his

elected representative tenaciously fought for positions he believes
important or whether that representative merely was quiescent in the face
of opposition.

The voter can only make this decision if he knows what his

legislator did and

w~at

he advocated.

Secret meetings and discussions pre-

elude an informed electorate and are antithetical to the exercise of an
effective participatory democracy.

It is also obvious that a little secrecy is akin to a little
pregnancy.

The great majority of decisions made by an elective body are

routine and uncontroversial.

The average citizen has little interest in

such matters, but is primarily concerned with the performance of his representative on controversial issues, particularly where such controversial
issues involve the expenditure of public funds.

In a time of ever increasing

inflation, it is not unreasonable to say that the average voter is principally
concerned about the expenditure of his hard earned tax dollars and wants to know
where and why those dollars are being spent.

If legislators are allowed to discuss public expenditures in
private, the public's ability to make legislators responsive to the
public's wishes is negated.

How can the public intelligently deter-
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mine whether a representative has done a good job, if the public cannot
view his statements and actions in regard to public expenditures?

Public

accountability demands the ability of the public to scrutinize, and the
public's ability to scrutinize is frustrated if meetings, which should be
public, are held in secret.

~e Virginia Freedom ef Isfe£metien Act was
lie scrutiny of official meetings.

passed to allow pub-

Section 2.1-343 of the Code of Virginia

makes it plain that the law was to have a broad application.

That section

provides:

"Except as otherwise specifically provided by lmv and
except as provided in §§2.1-344 and 2.1-345, all meetings
shall be public meetings (emphasis added).rr

That section goes on to state that, "Information as to the time and place
of each meeting shall be furnished to any citizen of this State who requests
such information."

The obvious purpose of the act was to make certain that

all meetings were open and that the public had a right to attend.

The Act

also recognizes that many citizens receive news of the activities of their
representatives through the media.

Section 2.1-342 specifically provides

that access to records shall be made available to "representatives of newspapers and magazines with circulation in this State, and representatives
of radio and television stations broadcasting in or into this Stntc.''

The statute

acco:~nplishes

the !audible purpose of seeing that

the public's business is conducted in public by
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mandating that all meet-

-~--

ings, except such as are specifically designated, shall be public.
hope was that publicly elected bodies would follow the law.

The

In the event

such bodies do not follow the law, then §2.1-346 provides an injunctive
remedy.

It is immediately noted that there is no effective deterrent

to a public body that wishes to violate the law on the first occasion.
There are no criminal sanctions in the Act, and a public body that willingly
violates the law is subject to no judicial sanction concerning this past
violation.

Accordingly, the first violation of the Virginia Freedom of

Information Act is a violation for which there is no effective redress.

The statutory scheme is that a person aggrieved by a violation
may bring an action to seek an injunction to prevent violations similar
to the one occurring.

The Act's injunctive remedy is very broadiy phrased.

The Act provides, "Any person denied the rights

~nd

privileges conferred

by this chapter may proceed to enforce such rights and pri.vileges by
petition for mandamus or injunction, supported by an affidavit showing
good cause • . • " (emphasis added).

The only statutory requirement for

injunctive relief is that the person be denied the rights and privileges
conferred by the chapter.

We recognize that the court in the initial ltearing on this case
has held that more than one example of a violation must be shown because
injunctive relief is nn extraordinary remedy.

The amended petition

lists five additional violations of the Act as well as the violation
for which rel!ef was originally asked.

We would respectfully represent
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that this showing of six violations in only two meetings of the Virginia
Beach City Council is a sufficient showing to justify injunctive relief.
We would also respectfully represent to the court that a showing of more
than one example is not nece.ssary and would frustrate the purposes of the
Act.

In its ruling on January 23, 1975, the court relied heavily on
42 Am. Jur.2d Injunctions.

We would call the court's attention to the

statement at 42 Am. Jur. 2d, Injunctions, Sec. 159,p. 920 (1969) in which
that encyclopedia states, "Where a statute gives the remedy of injunction
under certain circumstances, the court will grant an injunction without
reading into the statute any unexpressed limitations upon equitable relief."
We would respectfully represent that the statute in question does not set
forth the requirement that there be a pattern or practice of violations
and that such a requirement would effectively destroy the efficacy of a
statute designed for the benefit of the public.

It is an unfortunate fact of political life that public officeholders would prefer to avoid the tough and controversial decisions which
they are called upon to make in the course of their public trust.

It is

an equal truism that if a legislator can avoid making controversial decisions in public, that

<.~ourse

will often be followed.

This is regrettable

because it fnwtratcs the ability of the voters to intelligently choose
their representatives.
of Information Act was

It is this fact of life which the Virginia Freedom
de~_igned

to change.
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In interpreting the Act, one has to remember that it is difficult
to obtain any information on secret meetings.
is not given to the press or to the public.
goes on in those meetings.

The agenda of secret meetings
It is hard to

determi~e

what

If a public body deliberately seeks to obey the

requirements of the law, it is very difficult to prove that the law is being
evaded since the only people with real knowledge of what occurs in the secret
meetings are the participants, and the participants are not likely to tell
others.

Furthermore, the law is written so that there is no effective redress

for the first violation.

Therefore, unless and until injunctive relief is

issued, the public bbdy has the ability to hold whatever secret meetings it
wants with no effective judicial or practical safeguard.

The only safeguard against a continuation of non-public meetings
is the injunctive relief provided by the statute.

If the Court is correct

and any person who wishes to seek inJunctive relief has to prove a continued
pattern or practice, the Court is interpreting the Virginia Freedom of
Information Act in such a fashion that legislative bodies can, with great
freedom, hold secret sessions on exceptionally controversial matters without
any possibility of.judicial or other scrutiny so long as they limit the
number of such discussions or so long as they do not provide citizens with
enough information to allege under oath that the secret meetings are occurring.
Furthermore, even if the public knows of what is occurring in secret meetings,
which is a dubious possibility, the public cannot prevent infrequent secret
meetings, because such meetings would not constitute n pattern or practice.
The public body members could always testify-this was an isolated example.
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And the isolated examples could be the most controversial issues which were
exactly the issues that the Virginia General Assembly intended to be debated
in public.

If the legislative body wished to use discretion in selecting the

frequency of the violations and if the requirement of a pattern or practice
had to be shown prior to injunctive relief, members of the public would
be effectively precluded from ever enforcing the Virginia Freedom of
Information Act.

This is made even more evident when one considers the

difficulty the public has of learning of violations.

Were it not for the

fact that an agenda of one of the secret meetings was inadvertently made
available to the media, the additional items included in the amended
petition would never have been known to anyone except the participants.
One can be sure that more care will be taken in the future to see that
such agendas are not made available to members of the public.

It is also significant that the injunction sought in this case
is not a severe remedy.

~1at

the petitioners are requesting is that the

Court enjoin the members of the Virginia Beach City Council to follow the
mandates of the statutes of Virginia.

This is hardly a great burden.

It

is a burden which lawmakers elected to assume a public trust should willingly
assume.

It is unfortunate that the Virginia Beach City Council has not chosen

to follow the law, but has chosen to conduct the public's business
in private.

And it has chosen to conduct the public's business in private

even where a strong protest was made by a member of the media that the
meeting would be illegal.

The only thing an injunction accomplishes

is to provide a judicial commandment, pursuant to the statute, thnt
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'
the Virginia Beach City Council and its members continue to follow the
laws of the Commonwealth.

In the event the laws of the Commonwealth

are blatantly breached, this Court is

the~

in a position to

provid~

an effective remedy, a remedy which is completely and entirely lacking
without injunctive relief.

Furthermore, as a court of equity, this

court has the ability to tailor any remedy for violations of the injunction
so that injustices do not occur.

It is obvious that this court would

not hold council members in contempt of court for an oversight or inadvertence
unless such oversight or inadvertence were the result of a deliberate
and conscious policy!to evade statutory requirements.

If the court

were to determine that the injunction was being totally disregarded,
appropriate relief could be effected.

Without an injunction no relief

is possible, and the citizens can be denied their right to know.

Injunctive relief must be tailored to fit the circumstances.
The type of injunctive relief sought in this case is much akin to that
which is utilized by the Securities and Exchange Commission.

\vhen the

Securities and Exchange Commission determines that a violation of the
Securities Act of 1933 is being pe·rpetrated, it, on many occasions, seeks an
injunction to prevent such violations.

In many cases, the violations will

cease prior to the hearing on the injunctions and in some cases assurances
will be granted that no further violations are contemplated.

Nonetheless,

injunctive relief is often granted by the courts as a prophylactic measure
to prevent future occurrences.

The court acts to protect the public's right

to be defended from the illegal sale of securities.

This court is being

asked to act in a simll.ar manner to protect the public's right to know what
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is occurring in meetings that should be public in accordance with the
provisions of the Virginia Freedom of Information Act.

Certain other facts should be noted.

The Virginia Beach City

Council has not indicated to the court or to petitioners that it wishes
to change its method of doing business.

We expect that the evidence in

this case will show that even though the Virginia Freedom of Information
Act has been a law of the Commonwealth of Virginia for more than six
years, no effective procedure has been designated by the Virginia Beach
City Council to comply with the terms of the law.

The evidence will, we

believe, demonstrate that the City Attorney does not advise in advance
on matters to be conducted in executive session, that executive session
agendas are set up with no concern for the law and that violations have
been frequent.

In the one executive session for which an agenda has been

obtained, there are four items which appear to violate the terms of the Act.
Such indifference to the law is a clear sign that injunctive relief is appropriate.

Furthermore, Exhibit E to the Petition indicates that items

which are inappropriate for secret discussion are added to the agenda and
are discussed even though not known in advance of the meetings.

It seems

plain that only if the legislators are made accountable to the court will
the provisions of the Act be followed.

It should he made plain that this action is not designed to
single out the Virginia Beach City Council.

What has occurred in Virginia

Beach is probably occurring in other City Councils.

-92A-

The reason this

-.10-

action was brought is that definite proof had been obtained by a reporter
that the public's rights were being denied.

The court should recognize

that the petition must be affirmed, and it is therefore extremely

~iffi

cult for any citizen to enforce the rights granted by the Virginia
Freedom of Information Act since it is difficult to determine that
violations are occurring.

It was with the greatest difficulty that

the examples enumerated in this petition were determined.

We would

respectfully suggest to tlte court that these examples are sufficient to
require injunctive relief.
are clearly not inadvertent.

We would remind the court that these actions
Mr. Moore advised the Council prior to its

executive session to consider the Neptune Festival report that the consideration of such a report was not legally permissible.
Mr. Moore's advice.

Council ignored

Even though Mr. Moore had brought the provisions of

the Virginia Freedom of Information Act to the attention of Council, the
Council at the meeting whose agenda is attached to the petition continued
to have items which should be discussed in public.

Once again, the Council

discussed the expenditure of.public funds in private.

We are surprised that the Council chose to discuss these matters in
private.

The Virginia Beach Neptune Festival and the Big Brothers of Virginia

Beach appear to· be worthy and !audible objectives for the City Council.
Many of the citizens would applaud the actions taken by Council.

But this

suit does not consider the wisdom or lack of it in tlte discussions.

This

suit is designed to allow the citizens to know what their legislators are
doing and saying.

Legislators are elected to advocate the positions of
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their constituents.

Their constituents are entitled

to know how well those positions are advocated.
To refuse to grant injunctive relief in the· face
of such a continued pattern of violations of the Virginia Freedom of Information Act is to invite secrecy
in government and to advise the citizens that there
is no effective redress to allow them to know what their
legislators are doing even where the legislative action
concerns the citizens' pocketbook.

A democratic form

of government cannot operate in secrecy.
grant of an

i~junction

The limited

requiring the Virginia Beach

City Council to obey the law is hardly a dramatic.
or extraordinary remedy.

It is appropriate and

mandated· by the circumstances.
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. V.

FINAL DECREE ON PETITION - Entered February 12,
1975.
THIS CAUSE, came on to be .heard on January 23,

1975, on the demurrer filed herein by the defendants
and was thereupon argued by counsel.
It appearing for the reason stated by the Court
from the Bench that the petition does not state grounds
for injunctive relief, it is ADJUDGED, ORDERED and
DECREED that the demurrer is hereby sustained with leave
being granted to the petitioners to file within ten (10}
days an amended petition setting forth additional grounds
for relief.
To all of which action of the Court, petitioners
duly objected and excepted on the ground that the
allegations in the petition were sufficient for the
injunctive relief requested pursuant to the Virginia
Freedom of Information Act which does not limit injunctive relief to numerous violations but grants to any
person aggrieved the right to apply for injunctive
relief to carry out the purposes of the Virginia
Freedom of Information Act.
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VI.

TRANSCRIPT OF PROCEEDINGS HELD ON FEBRUARY 12,
1975.

*
[A.

*

*

*

*

*

*

*

ORAL OPINION GIVEN BY THE COURT FROM THE BENCH.]

THE COURT:

The demurrer filed by the City

Council in this case raises a question as to
whether or not the plaintiffs have made out a case
for injunctive relief based upon the facts alleged
in the amended petition.

In making this determina-

tion the Court must consider whether or not the
facts alleged would entitle the petitioners to the
injunctive relief prayed for in the amended
petition.

The prayer for relief on the last page

of the amended petition reads as follows: -Ge~tlemen,

I am just reading the entire prayer of

the petition now --

Wherefore, petitioners

request that this Court (a) hold that as a matter
of law the Virginia Beach City Council's executive
session discussion of the enumerated items (or
such of the enumerated items as the Court deem
proper for such a
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3

a meeting) was illegal and (b) enter a permanent
2

injunction pursuant to the provisions of

s

Section 2.la346 of the Code of Virginia enjoining

4

the City Council and the members thereof from
holding executive or closed sessions except for

8

the purposes set forth 1n Section 2.1-344(a),

7

enter a permanent injunction pursuant to the

8

provisions of Section 2.1-346 enjdnq the

9

City Council ·and the members thereof from holding

10

executive or closed meetings unless and until

the City council shall specifically state the
10!

purpose or purposes set forth in Section 2.l-344(a)

13

with particularity with a specific item in mind

14

enjnining the ·city Council and the members

15

thereof from discussing any items not contemplated

16

at tl:.e time the resolution was passed unless and

17

until a further resolution is adopted specifically

10

identified such item or items and present other

19

and further relief as ·is necessary to carry out

20

21

22

the purposes of the Virginia Freedom of
lnforma tion Act.
The counsel for the petitioners has

23

urged the Court in effect to disregard the

24

established principles for injunctive relief
urging upon the court that this is not an
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4

extraordinary remedy but it is a mild remedy and
2

is simply a mandatory injunction requiring the

3

City Council -- members of the Virginia Beach

4

City Council

15

statute of VirginiaD and the t this is hardly

0

a great burdene

7

Virginia Freedom of Information Act that in

6

anyway indicates that a court shall depart from

9

10

o-

to follow the mandates of the
Now, there is nothing in the

the established principles with respect to the
granting of injunctive relief in these cases.
The Court is bound by those principles and must

12

13

apply them.

Now, we have previously stated what

14

those principles are in the hearing in Janua.ry.

1!5

Just to review briefly what those principles are

18

as we find them in 42 Amjurs 2nd, it refers to

17

Section 26 at Page 760.

10

of law stated, and it is one which is well

19

established and which we must abide by.

20

"The extraordinary character of the injunctive remedy

21

We find this principle

and the danger that its use in improper cases may

22

result in serious loss or inconvenience to an

23

innocent party require that the power to issue it

24

should not behghtly indulged in, but should be
exercised sparingly and cauti()Jsly after thoughtful
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deliberation.and with a full conviction on the
2

part of tbe Court of its urgent necessity.

3

other words , the relief shou 1 d be awarded only in

In

clear cases reasonably free from doubt, and when
necessary to prevent great and irreparable injury.
6

The complainant has the burden of alleging and

7

proving the facts which entitle him to relief."

•I
9

10

11

There is another aspect of this case
and which the Courtcannot oveJlook.

And this is

with respect to the interference by the judiciary
with a lawmaking or legislative body.

This

12

principle recognizes the separation of the three

13

branches of powers of government.

14

vested in the legislative or lawmaking body, the

13

judiciary and the· executive.

18

enunciated in Section 168 at Page 934 where it

17

is stated as follows:

tO

matter for the courts to interfere with the action

10

of lawmaking bodies, and such interference cannot

20

be justified except perhaps in extreme cases."

21

22

This principle is

·''It is an exceedingly delicat·

Other familiar principles which we have

previously referred to are in Section 4, Page 730
of the authority.

24

It's been

"Injunction is primarily a

preventive remedy;

its province is to afford

relief against future acts actually threatened
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or apprehended with reasonable probability."
2

'~bat

And at l'age 731:

it takes to serve as the

s

basis of a cause of action for relief by injunctim1

4

is a real threat of future violation or a
contemporary violation of a nature likely to

e

continue or recur."
Now, the relief prayed for must be in

7

8

9

10

"

·accord with the prayer for any injunctive order
stike that, misquoted. "Any injunctive order must
conform to the pleading and the prayer of relief
in tM pleading. ••

An injunctive order according

12

to the authority we have bean referring to must

13

comply with these principles.
Section 296, Page 10 95.

14

"Things

1!5

enjoined should be definitely specified, and

16

they should be eet forth with certainty and

17

clearness so that the persons bound by the decree

10

may readily know what they must refrain from

19

doing without speculation and conjecture.

20

injunction der.ree or order which is too indefinite

21

is voida

An

Wrongs complained of and against which

22

injunctive relief is sought are alleged violations

23

of a atatu.te in certain particulars, the decree

24

may restrain the defendant fraa further like

violations of the act, but

~hould
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not enjoin

7

in general terms violations of tbe act in the
2

future in any particular, because an injunction
of such genera 1 character would be violative of the

4

elementary principles of justice, in tbat it

15

would compel the defenda:l t thereafter to conduct

e

himself and his business under the jeopardy of

7

punis~nt

B

injunction. u

9

10

,

I

for contempt for violating a general

think it is manifest that the relief

prayed for here is very broad.

lt 1 s very general

It simply asks the court to tell

by its own terms.

12

the City Council to C01Dply '11i.th the law.

13

order is void for lack of the particularity and

14

the certainty which is required in an injunctive

Such an

order ..
18

Now, it is the opinion of the Court tbat

17

the allegations in the petition amount to far the

10

most part conclusions and conjecture as to the

19

matters which were discussed in closed meetings

20

by City council on

21

Dec~mber

9. 1974 and January 13,

1975 as they may be violative of the Virginia

22

Public Information Act.

23

are referred to may or u.ay not be matters for

24

discussion in a closed session.

2!S

just as susceptible to the interpretation

These matters as they
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These items are

8

that they may be proper for discussion in a
2

closed session as tba t they may not be.

s

Court recognizes the difficulty of knm-1ing what

4

action transpires in a closed session with the

council.

And the

But in this case the Court is being

asked by means of this pelition for an injunction
7

to let the matter come on to be heard so that

0

we will have the opportunity of knowing what

9

did

10

in

fact transpire in those closed sessions

using this as a device to open and close doors of

sessions with Council.

That is not the proper

12

function of the Court of law.

13

proper function of a Court to aupply an effective

14

remedy to implement wba t should be a func tio~ of

·~

the law itself.

16

what would happen if the Court should is&ue the

17

injunction

10

Tellfng the City council to comply with the law and

10

every time there was any question, any dispute

as

It is not the

It is awesome to contemplate

bas been requested in this case.

20

as to whether or not the Council was meeting in

21

a closed session that the petitioner would come

22

runnina to the Court and say, "Council is doing

23

something we think that is violative of the

24

injunction of this Court and want the Court to
rule on it."

This would just be aggravating
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frustrations may be experienced by

members of the news media under the present law.
That as it may be, it's not the function of
this Court to render effective a law which has
been enacted by the General Assembly of the State.
Perhaps a complaint would be more readily addressed
to the Legislative rather than the Judiciary, if,
in fact, news media feels that the Virginia Public
Information Act in its present form is not serving
the purpose for which it was intended.
Therefore, for the reasons stated it's the
opinion of this Court that the allegations in the
amended petition taken in their totality fail to
make out a prima facie case for injunctive relief
under the established principles of law by which
this Court is bound and cannot and will not depart.
The demurrer will be sustained and the petition
dismissed upon presentation of an appropriate
order referring specifically to the reasons set
forth by the Court from the bench with a copy
attached to the order.
Gentlemen, thank you very much.

The Court

stands adjourned.

[B.

OBJECTIONS AND EXCEPTIONS TO THE ORDER.]
MR. SHUMADINE:

You don't want exceptions
-103A-

_ _ _ _j ______________________________l_()·r---

then at this time, Your Honor?
2

THE COURT:

You may for the record surely.

Also you can put it in writing iri the order, ei thel"
4

way you wish

t~

do it.

MRo SHUMADINE:
0

7

e
9

10

.'~. I
13

14

I'll just note them in the order, and I will for
the purposes of the record except and object for
the reasons stated in the Memorandum of Law filed
today with the Court and on the basis we think the

Court's ruling makes a Freedom of Information Act
impossible to enforce, does not carry out the
purposes of the Act and is not in accord with the
Statute.
Thank you, Your Honor.
THE COURT:

16

17

If it please the Court,

Thank you, Mr. Shunadine,

Mr. Salle and Mr. Bimson for all that you did also.
The Court stands adjourned.

10

19

20

-----ooo----..

21

22

2S
24
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VII. APPELLEES' TRIAL MEMORANDUM - Filed February 12,
1975.
MEMORANDUM
The demurrer filed herein by the

defendant~

having

been sustained by this Court, this suit is now before the
Court on an amended petition.

The defendants have filed

a demurrer to the amended petition and submit this
memorandum as argument in support of its demurrer and
not as an exclusive statement of the grounds for said
demurrer.
The first eleven paragraphs of the amended petition
are a restatement of the original petition and do not
set forth any new facts.

Paragraphs twelve through

sixteen contain new allegations of fact and conclusions
of law and it is to these paragraphs that this memorandum
is primarily addressed.

Paragraphs twelve and thirteen

of the amended petition allege that the City Council
of the City of Virginia Beach on January 13, 1975, in
executive session discussed road policy, Big Brother's
request for financial assistance, proposed SWAV
resolution

-lOSA-

PAMPIS Ad Hoc

Corr~ittee

January 13, 1975.

and a letter from GeorGe L. Hanbury dated

(Ex. D and E).

For the purposes of the demurrer the defendants must admit all
facts which are well pleaded in the amended petition but defendants
do not have to admit the correctness of conclusions of law or inferences drawn from such facts.

va.

232, 236 (1964).

Hoffman v. First National Bank, 205

Therefore, it must be taken as admitted

th~

the

above topics were discussed by the City Council in executive session
but the allegations that the discussion of those topics were illegal
are conclusions of law and are not and need not be admitted.

The mere

fact that the City Council discussed the above topics in .an executive
session is by itself no grounds for an assertion that such discussion
was illegal.

The allegatiomof facts in paragraphs thirteen and

fourteen raise just as strong a presumption of leBality as illegality.
There is nothing in the allegations of fact which would support
an assertion that the topics discussed were not matters properly discussed pursuant to the provisions of Section 2.1-344 of the Code of
Virginia, 1950, as amended.

For example, there is nothing in the

amended petition which would indicate that a discussion of road policy
docs not relate to the acquisition of real property for which discussion is permitted in executive session by Section 2.1-344(2).

There

is nothing in the petition which would indicate that a discussion in
executive session of the PAMPIS Ad Hoc Committee does not relate to
the discussions of appointments permitted by Section 2.1-344(1) of the
statute.

Similar examples could be shown for the other alleged facts

which would relate their discussion to areas authorized by statute.
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The amended petition in effect states

th~t

certain topics,

innoceut on their face, were discussed in executive session and

then ask that this Court presume that such discussion was illegal.
The petitioners are not entitled to any such prcoumption and they
must allege facts which

constitute a showing of il-

in.the~elves

legality in order to support a claim for relief.

The defendants

contend that the allegations contained in the amended petition are
·vague and uncertain and do not comply with the law as stated in
!!ntney v. UcClnnah::tn, 197 Va. 454, 458 (1955) in l-lhich the Court

snid:
"In equity pleading regard is given to substance
rather than form, yet that does not relieve a complainant of the necessity of alleging with reasonable
clArity every fact essential to the granting of the
relief sought. The bill must allege facts and show
upon ita faca ~·lith reasonable certainty that complainant
is entitled to the relief demanded. The defendants are
not called upon to answer a bill that does not inform
titem of the nature of the case they are required to meet.

7 M.J., Equity, §51, pp. 79 and 80.

'The defendant is supposed to know the plaintiff's
grievances onl from his statement of them in the bill;
and it is to tae ~rcc.se cnse t.us state , an tot at

case only, that t e defendant can 6e

* * *'

p. 61.

re~uired

to nnswcrd

Lilc: Eouitn Pieadinf and Pract ce, 3d ed., §[0 ,

Stanley v. 7ul11ns,8/

va.

193, 45 s.E. (2d) 881..

'The basis of every ri~1t of recovery under our system
of jurisprudence is a pleading setting forth factti .-u1rranting
the granting of the relief sought. It ia the sin~ gd~ ~
of every j udr;mcnt or decree. No court can baae-T"ts ecree
upon facts not alleged, nor rcnuer its judgment upon a right,
however meritorious, which hRs not been pleaded and claimed.
* * * Every litigant is entitled to bt= told by his adversary
in plain and cJtplicit; language ~vhat is his ground of complaint
or defense.' Potts 2 etc. v. The l-lsthis.son Alkali l-."orks, 165

va.

196,207,

It is

!'SI s.E. 521."

sub,uittt~d

that the allegations of fact specified in para-

graphs twelve and thirteen of the amended petition amount to nothing
more than n revelation of the bait tilth tvhich the pctitionars seek
-3-107A-

authorizs.tion from thi.s Court for a fishing expedition for '\'lhich

they are not licensed under the law.
Tte remaining paragraphs of the amended petition present mere
conclusionn of

la~.,

nnd will not be dealt with here.

Tho defendanto again point out to the Court that the petitioners
are seeking injunctive relief and yet do not allege any facts l'lhich

indicate that the City Council of the City of Virginia neach is in

any manner contemplating the doing of any act contrary to the
petitioners rights.

As stated in 42

Am.Jur~~njunctions
~
-

Sec. 4, p.

730 (1969), "Injunction· is a preventative remedy, ita provi11cc is co
afford relief again5t future acts actually threatened or apprehended

with reasonable probability, and to keep or preserve a thing in statu
quo, rnther than to remedy what is past or to punish for wrongful
acts

alr~ady

committed."

In section 31, p. 7b7 Am.Jur. Injuntions

states that HCourts cannot determine the rights of parti.es in advance
of an actual existing controversy concerning them, end the power to
grant injunctive relief is never exercised to allay mere

~pprehension

of injury, or against something merely feared as liable to occur at
some indefinite time in the future .u

Having been allowed to amend their suit, the petitioners have

presumably searched diligently and now have nothing more to add to
their petition.

They ask this Court to enter a permanent injunction

binding the present. mcmb.crs of the Virginia Beach City Council and
their successors forever nnd ever to obey the law without alleging
.

.

.

any facts which would indicate any intention on the partt of the
Council to violate the law.
Am.Jur.

Injunction~,

As pointed out in section 168, p. 934,

"lt is an exceedingly delicate matter for the
-lOSA-
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Courts to interfere with the action of lawmaking bodies
and such interference cannot be justified except perhaps in extreme cases."
There are no allegations of fact in the amended
petition that would indicate that the members of the
City Council intend to violate their public trust.
There are no allegations of fact that the City Council
took any action or cast any vote in secret in any past
meetings or that they intend to do so in the future.
If the Court were to find any merit at all in the
petitioner's allegations, they do not justify the
extreme relief requested by this suit.

"The extra-

ordinary character of the injunctive remedy and the
danger that its use in improper cases may result in
serious loss or inconvenience to an innocent party
require that the power to issue it should not be
lightly indulged in but should be exercised sparingly
and cautiously, after thoughtful deliberation, and with
full conviction on the part of the Court of its urgent
necessity ...
760.

42 Am.Jur. 2d Injunctions, Sec. 26, p.

The members of the City Council were elected by

citizens of this city who have confidence in their
ability and their integrity and there are no allegations
of fact in the amended petition which indicate that
the members of Council are unwilling or unable to obey
all laws of this Commonwealth.
-109A-

It is submitted that the amended petition does not
as a matter of law set forth allegations of fact upon
which any injunctive relief can be granted much less
the extreme injunctive relief requested in this suit.

VIII.

FINAL DECREE ON AMENDED PETITION - Entered
March 19, 1975.
THIS CAUSE came on to be heard on February 12,

1975, on the demurrer filed herein by the defendants
to the amended petition and was thereupon argued by
counsel.
It appearing for the reasons stated by the Court
in its opinion delivered from the bench, transcribed
and made a part hereof, that the amended petition does
not state grounds for the injunctive relief requested,
it is hereby ADJUDGED, ORDERED and DECREED that the
demurrer is hereby sustained and that the amended
petition is hereby dismissed.
To all of which action of the Court, petitioners,
by counsel, duly objected and excepted on the grounds
set forth in the memorandum of law previously filed
with the

Cour~

in this cause and on the ground that

the ruling of the Court fails to take into account
the express statutory language granting injunctive
relief, makes the statute impossible of enforcement, and
is not in accord with the statutory language.
-llOA-

IX.

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR Filed April 1, 1975.

To:

Clerk of the Circuit Court of the City of Virginia
Beach

NOTICE OF APPEAL
You are hereby notified that a petition for appeal
in this proceeding will be filed by the Petitioners
named below in the Supreme Court of Virginia within
the time prescribed by the Rules of that Court: you are
accordingly requested to make up the record on appeal
as provided by the Rules of the Supreme Court of Virginia.

A transcript of the hearing on the Demurrer in

regard to the Amended Bill of Complaint has been made
a part of the record in these proceedings, and a transcript of the hearing on the Demurrer filed in regard
to the original Bill of Complaint will be filed hereafter.

ASSIGNMENTS OF ERROR
Petitioners assign as error the actions of the trial
court set forth below:
(A)

The trial court erred in sustaining the

Demurrer filed by the Respondents to the original
Petition on the grounds that the original Petition
alleged facts upon which injunctive and other
-lllA-

appropriate relief was legally permissible and required
by statute and the Petition was sufficient as a matter
of law and equity.
(B)

The trial court erred in sustaining the

Demurrer filed by the Respondents to the Amended
Petition on the grounds that the Amended Petition
alleged facts upon which injunctive and other appropriate
relief was legally permissible and required by statute
and the Amended Petition was sufficient as a matter of
law and equity.

-112A-

