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MOTION FOR JUDGt1ENT

Filed December 12, 1973
Plaintiff, lfidwest Mutual Insurance Company, by counsel,
moves the Circuit Court for the City of Richmond, Division I,
for judgment against defendant, The Aetna Casualty and Surety
Company, for the sum of six thousand dollars ($6,000.00),
together with the costs incident to this proceeding, all of
which is justly due to plaintiff by reason of the following:
(1)

Plaintiff, Midwest Mutual Insurance Company, is a

corporation organized under the laws of the state of Iowa and
qualified under the laws of the Commonwealth of Virginia to do
business in Virginia.
(2)

Defendant, The Aetna Casualty and Surety Company, is

a corporation organized under the laws of Connecticut and
qualified under the laws of the Commonwealth of Virginia to do
business in Virginia.
(3)

On

or about April 26, 1970, both plaintiff and

defendant had in full force and effect policies of insurance
insuring Stanley S. 1-linston, Sr., each policy providing for uninsured motorist coverage in accordance with the laws of the
Commonwealth of Virginia.

The policy of plaintiff, }fidwest Mutual

Insurance Company, is designated policy no. 504-685.

The policy

of the defendant, The Aetna Casualty and Surety Company, is
designated as policy no. SOOFA28635-PC.
(4)

On April 26, 1970, Stanley S. Winston, Sr., was in-

volved in an accident allegedly caused by the negligence of an
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unknown motorist.

As a direct and proximate result of this acci-

dent, Stanley S. Winston, Sr. suffered various physical injuries.
(5)

Following this accident, Stanley S. Winston, Sr.

retained counsel and declared his intention to institute suit
to recover damages for the injuries suffered as a direct and
proximate result of the negligence of the unidentified motorist.
Thereafter, a dispute developed between plaintiff and defendant
as to the nature of the coverage afforded under their respective
policies.

Plaintiff, Midwest Mutual Insurance Company, contended

that the uninsured motorist coverage extended to Stanley S.
Winston, Sr. under its policy was pro-rata with that afforded by
the policy of the defendant and that plaintiff and defendant
should share equally any liability to Stanley S. Winston, Sr.
Accordingly, plaintiff called upon defendant to share equally any
uninsured motorist liability to Stanley S. Winston, Sr.

Defend-

ant, The Aetna Casualty and Surety Company, refused, contending
that its policy afforded to Stanley S. Winston, Sr. only excess
uninsured motorist coverage over and above the coverage of plaintiff's policy.
(6)

Virginia Code § 38.1-38l(b) and the Uninsured Motorist

Endorsement of defendant's policy both require defendant to pay
its insured, Stanley S. Winston, Sr. all sums which he shall be
legally entitled to recover from the owner or operator of an
uninsured motor vehicle.

Accordingly, plaintiff called upon

defendant to join with plaintiff in settling the uninsured
motorist claim of Stanley S. Winston, Sr. and to contribute and
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share equally in paying the amount of that settlement.

Contrary

to Virginia Code § 38.1-38l(b) and the terms of the Uninsured
Motorist Endorsement in this policy, defendant wrongfully
refused.
(7)

On January 20, 1971, plaintiff, 11idwest Mutual

Insurance Company, settled the claim of Stanley S. Winston, Sr.
by paying to the latter a total of twelve thousand dollars
($12,000.00), a reasonable amount given all the facts and circumstances .
(8)

Defendant, The Aetna Casualty and Surety Company,

wrongfully and in violation of both Virginia Code

§

38.1-38l(b)

and the terms of its Uninsured !1otorist Endorsement refused to
contribute and share equally the uninsured motorist liability
settlement paid to Stanley S. Winston, Sr.

As a direct and

proximate result of this wrongful refusal and breach of contract
on the part of the defendant, plain tiff, 11idwes t l1utual Insurance
Company, has suffered damage in the amount of six thousand dollars ($6,000.00).
l~EREFORE,

the plaintiff, Midwest Mutual Insurance Company,

prays judgment against defendant in the sum of six thousand
dollars ($6,000.00) with interest thereon, together with the
costs incident to this action.

* * *
TRIAL COURT'S LETTER-OPINION
Dated May 23, 1974
On

April 26, 1970 one Stanley S. Winston, Sr. is alleged

to have been involved in an accident allegedly caused by the
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negligence of an uninsured motorist and to have suffered injuries as a result thereof.

Midwest Mutual Insurance Company

was the liability insurance carrier upon the vehicle (motorcycl~)

which Winston was operating at the time, and Aetna

Casualty and Surety Company was liability carrier upon another
vehicle owned by plaintiff not involved in this accident.
Both policies carried the standard uninsured motorist provision protecting plaintiff in the event of an accident with
an uninsured motorist.
Midwest, taking the position that Aetna was co-insurer
upon the risk, notified Aetna that it was negotiating a settlement 1:-1ith its assured,

~.Jinston,

and called upon Aetna to

participate in the settlement upon a pro-rata basis.

Aetna

refused to participate upon the ground that its liability, if
any, was that of an excess carrier.
Midwest consummated a settlement of its obligation with
Winston at a figure of $12,000.00 and instituted the present
action against Aetna seeking contribution in an amount of onehalf of the settlement figure or $6,000.00.
Aetna demurs upon the ground that contribution does not
lie because:
(a)

Midwest and Aetna are not joint tortfeasors
and thus not covered by Virginia Code §8-627.

(b)

That the allegations of the motion for judgment
are not sufficient to establish a contract
beoveen plaintiff and defendant.

(c)

The motion for judgment seeks to join causes
of action in contract and tort.
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This demurrer is now before the court for disposition.
Plaintiff concedes that Midwest and Aetna are not joint
tortfeasors but asserts that this relationship is not necessary
to establish liability upon Aetna but that liability rests
rather upon the equitable doctrine of contribution (as
distinct from the statutory provision supra) which permits
contribution between two persons jointly obligated to a
third party (regardless of whether or not the obligation
arises out of tort) upon the broad principles of equity that
a common burden should be borne equally.

That this is true

as a general proposition cannot be disputed.
Carter, 198 Va. 550.

Van Winckel v.

It would, therefore, appear that no one

of the three grounds of demurrer, as

st~ted,

would constitute

a bar to plaintiff's proceeding with its claim.
At the time of argument, however, defendant asserted
another ground for its demYrrer, i.e., that the general rules
governing contribution have no application to liability of
carriers arising out of the uninsured motorist statutes.

This

is a novel contention and requires careful consideration of
defendant's position.

No authority directly supporting the

position of either plaintiff or defendant has been found or
cited by the parties nor has the court been able to locate any.
The answer, it is believed, lies in the fact that until
judgment is obtained against the uninsured motorist, there is
no common obligation of the respective insurers created by
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the accident, and a common burden or obligation is the cornerstone of the principle of equitable as well as of statutory
contribution.

The obligation of each insurer springs from its

contract with its insured rather than from the tort as in the
case of statutory contribution or from the breach of contract
or occurrence of other event in the case of equitable
contribution.
This conclusion is forced by the fact that a settlement
of one uninsured motorist carrier with the insured in no manner
extinguishes or minimizes the liability of the other uninsured
motorist carrier under its policy.

By way of illustration,

suppose one uninsured motorist carrier makes settlement with
the insured of its liability by a payment of $2,000.00 and
were awarded contribution of $1,000.00 against the second
carrier.

The insured then proceeds against the uninsured

motorist (which he has a right to do as settlement with either
or both uninsured motorist carrier does not extinguish his
claim against the uninsured motorist) and secures judgment
against him for $5,000.00.

The insured could collect this

full $5,000.00 judgment against the second uninsured motorist
carrier which had not participated in the settlement.

By

effecting a settlement of its liability with the insured, the
first carrier has in no way relieved the second carrier of any
of its burden.
Once, however, judgment is obtained against the uninsured
motorist by the insured prior to settlement with either of his
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uninsured motorist carriers, the judgment then does become a
common obligation of the two carriers for the insured can proceed
against either or both for collection.
Conclusion
For the above reasons, it is held that contribution does
not lie between ludwest and Aetna and Aetna's demurrer will,
accordingly, be sustained.
Counsel may present sketch for order in accord with the
above ruling, reserving all desired objections.
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LETTER-MEMORANDUM FROM MIDWEST'S COUNSEL TO TRIAL COURT
Dated September 12, 1974
This is an action instituted by Midwest Mutual Insurance
Company (Midwest) against a co-insurer, The Aetna Casualty and
Surety Company (Aetna), for contribution arising out of a settlement paid to a common insured.

Aetna demurred to the Motion for

Judgment and this Court sustained that Demurrer by Letter-t1emorandum
dated May 23, 1974, a copy of which is attached for the Court's convenience.

In essence, this Court rejected the stated grounds for

demurrer, but ultimately sustained the Demurrer because, in the
Court's words, " . . . until judgment is obtained against the uninsured motorist, there is no common obligation of the respective
insurers . . . ", a conclusion the Court felt was compelled by the
"fact that a settlement of one uninsured motorist carrier with the
insured in no manner extinguishes or minimizes the liability of
the other uninsured carrier under its policy."
Counsel for Aetna has filed a Notice that on September 18,
1974 at 9:00a.m., Aetna will appear before this Court to seek
the entry of an order sustaining the Demurrer and dismissing the
case.

Midwest will also appear at that time to oppose the entry

of such an order and to ask the Court to reconsider its decision
to sustain the Demurrer or, in the alternative, to grant Hidwest
the opportunity to amend its Motion for Judgment.

This letter is

submitted in support of Midwest's position.
Well-established authority makes unmistakably clear that a
common obligation between insurers can arise even though no judg-
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ment has been rendered against or in favor of their common insured.

~Thus,

in Laws v. Spain, 312 F. Supp. 315 (E.D. Va. 1970),*

Judge Kellam expressed this principle in the following terms:
The right to maintain the action for contribution need not be founded upon a judgment determining the issues oc negligence. It may be
based upon a compromise settlement, rather than
a judgment.
Similarly, in an action for contribution pursuant to Virginia
Code, §8-627, the Supreme Court of Virginia made the following remarks pertinent here:
A right of action for contribution will lie
though no previous judgment determining the issues of negligence and contributory negligence
has been obtained . . . . There is nothing in
our statute that requires that the issues of
negligence or contributory negligence be
adjudicated before an action for contribution
may be brought. Nationwide Mutual Insurance
Compant v. Jewel Tea Co., Inc., 202 Va. 527,
531, 1 8 S.E.2d 646 (1961).
In summary, therefore, well-settled authority establishes
that a judgment is not a sine qua non for the existence of a
right of contribution between co-insurers.

Where, as here, a co-

insurer settles a claim with a common insured, that insurer may
maintain an action for contribution against the other co-insurer.
Such a result is supported in principle by the strong public
interest favoring expeditious settlements of claims.

Indeed, were

the rule otherwise, the obstinacy of one co-insurer would doubtless frustrate settlement, a result contrary to the public interest.

App. 10
Permitting a co-insurer to pursue a right of contribution without a
judgment avoids this re·sult and the interests of the co-insurer unwilling to settle are nonetheless fully protected by the fact that
in the action for contribution the settlement may be challenged on
the grounds that it was unreasonable, excessive or made in bad
faith.
Nor is there any basis for this Court's apprehension that
Aetna might be subjected to additional or double liability in the
event contribution is permitted in this action.

In the first place,

Midwest is subrogated to all rights of the common insured by operation of law and this subrogation is total since the entire claim
was settled.

Virginia Code §38.1-38l(f) provides, in pertinent

part,
Any insurer paying a claim under the endorsement or provisions required by paragraph (b) of
this section shall be subrogated to the rights
of the insured to whom such claim was paid
against the person causing such injury, death
or damage and such person's insurer . .
Thus, the effect of total subrogation is that all of the common
insured's rights against the wrongdoer are vested in the co-insurersubrogee who paid the settlement, in this case, Midwest.

Put

another way, it is well-established that where, as here, an insurer
has in fact made full payment to the insured, the insured cannot
bring an action alone in his own name against the wrongdoer.

See

16 Couch on Insurance 2d §61:26, page 255; Link Aviation, Inc. v.
Downs, 325 F.2d 613 (D.C. Cir. 1963); J. C. Livestock Sales, Inc.
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v. Schoof, 491 P.2d 560 (Kan. 1971).

Therefore, Midwest, as sub-

rogee, has whatever claims the common insured may have had against
the uninsured motorist and co-insurer, Aetna, cannot be subject to
any additional claim by the common insured as all of his rights
have been transferred to Midwest.
Equally important on this point is the fact that pursuant to
settlement, Midwest obtained from the common insured an Uninsured
Motorist Release, a copy of which is attached hereto.

By the

terms of this Release the common insured, in consideration of the
settlement, explicitly assigned to Midwest all rights he had
arising out of the accident in question whether based on the Midwest policy or on any other insurance policy:
In further consideration of payment of the
aforesaid sum to me by Midwest Mutual Insurance Company I hereby assign to said Company
any and all rights I may have under any other
policy of insurance providing protection
against injury caused by an uninsured motorist.
This Release, therefore, unequivocally extinguishes fully all
rights the common insured may have had against Aetna.*

*

Accordingly,

"Where a release surrenders all rights which the
insured would have, the insured is no longer a real party in
interest to any claim, and the real party in interest to any
claim surviving the granting of the release, whether as subrogee or assignee, is the insurer." 16 Couch on Insurance
§61:28, p. 256; Thomas v. Cities Transit, Inc., 98 Ga. App.
694, 106 S.E.2d 351 (1958); Youn~er v. Amer~can Radiator &
Standard Sanitary Co2]., 198 So. d 798 (La. App.), ~· den.,
250 La. 368, 195 So. d 644 (1967).
-
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there is no possibility whatever that Aetna could be subjected to
additional or double liability in the event contribution is permitted in this action.
In conclusion, settled authority provides that a right to
maintain an action for contribution does not depend on the existence of a judgment, but upon broad principles of equity holding
that where two or more persons are subject to a common burden, it
should be borne equally.*

In short, the absence of a judgment

against the uninsured motorist is no impediment to lfidwest's action for contribution here.

Nor is there any danger that Aetna

*

This principle is also supported by Van Winckel v.
Carter, 198 Va. 550, 555 (1956) where the Court stated:
The right to contribution does not arise
out of any express agreement of contract,
but is based on broad principles of equity
that where two or more persons are subject
to a common burden it should be borne
equally. The law implies a contract between
them to contribute ratably toward the discharge of the obligation.
American Emploters' Ins. Co. v. Maryland Cas. Co., 218 F.2d 335,
338 (4th Cir. 954), is to the same effect.
The doctrine of contribution does not rest
upon contract but upon general principles of
equity and natural justice; and the right
arises when one has been compelled to pay
more than his share of a common obligation
which several persons are bound to discharge.
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will be subjected to multiple or double liability since all of the
rights of the common insured with respect to the accident are now
vested in Midwest both by the operation of the subrogation statutes
and by the explicit assignment in the Release executed by the common insured.

Accordingly, Midwest repsectfully submits that this

Court should decline to enter the order proffered by Aetna sustaining the Demurrer and instead, should overrule such Demurrer, or,
in the alternative, enter an order permitting Midwest to amend its
Motion for Judgment.
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LETTER-MEMORANDUM FROM AETNA'S COUNSEL TO TRIAL COURT
Dated September 18, 1974
You asked that we reply to Mr. Ellis' letter of September 12, 1974 in lieu of a formal hearing before Your Honor,
and this letter is to be taken in reply to Mr. Ellis' letter.
At the outset, you should be aware that we were not
furnished

~lith

a copy of the release and assignment executed

by the claimant in this case and therefore our comments will
have to be directed somewhat in the abstract.

We have reviewed

Laws v. Spain, 312 F. Supp. 315 (E.D. Va. 1970) and Nationwide
Mutual Insurance Company v. Jewel Tea Co., Inc., 202 Va. 527,
118 S.E.2d 649 (1961).

Both of those cases deal with the

normal claims for contribution.

In the Laws case the claimant

had brought suit against his host driver and the driver of
the adverse vehicle.

After settlement by the host, suit was

brought against the driver of the adverse vehicle for contribution.
Again, the Nationwide case dealt with the right of contribution
beoveen joint tort-feasors.
Neither of the above cases sheds any light on the
situation with which the Court is now faced.

TI1e duties imposed

upon the insurer under the Virginia Uninsured Motorist Statute
are entirely different from those imposed upon the insurer
in a normal liability situation.

For instance, in the Laws

case the insurer for Laws owed to him a duty to protect his
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interest and if it chose to settle Laws' responsibility and
thereafter seek contribution against Spain and his insurer,
it was meeting its obligation to Laws.

The same can be said

in respect to the Nationwide case.
The uninsured motorist law is entirely different.
The insurer facing a claim by its insured owes to its insured
no duty under the law except to respond to a judgment which
the insured may secure against the uninsured motorist.
owes no duty to the uninsured motorist.

It

If the judgment

exceeds the amount of uninsured motorist coverage, then the
uninsured motorist has no right to suggest that the insurer
has failed to exercise good faith in attempting to settle
the claim.

The peculfarities of the uninsured motorist law

under §38.1-38l(e)(l), make it incumbent upon the insured
"intending to rely on the coverage required" to "serve a
copy of the process upon the insurance company issuing the
policy in the manner prescribed by law."

The Supreme Court

of Virginia has held in Creteau v. Phoenix Assur. Co., 202
Va. 641, 119 S.E. 336 (1961) (1961) and in State Farm Mut.
Auto. Ins. Co. v. Duncan, 203 Va. 440, 125 S.E.2d 154 (1962)
that such language is a condition precedent to the benefits
of the statute.

In Creteau v. Phoenix Assurance, 202 Va.

at 643 the Supreme Court of Virginia said:
It is evident that a copy of the process must
be served on the insurance company before it
may be held liable under the uninsured motorist
act.
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The Supreme Court of Virginia in Roenke v. Va. Farm
Bur. Ins. Company, 209 Va. 128, 161 S.E.2d 604 (1968) pointed
out that "the notice .

can be given in only one way."

Midwest takes the position that it is subrogated
to all rights that its insured may have under any other policy
of insurance providing protection against an injury caused
by an uninsured motorist.

Let us now look at the rights

the insured has under the policy of insurance issued by Aetna
providing protection against injury caused by an insured
motorist.

The statute makes it incumbent upon the insured,

who intends to rely on uninsured motorist coverage, to serve
the insurer.

No legal liability could have attached to either

Midwest Mutual or to the Aetna Casualty and Surety Company
under their respective uninsured motorist endorsements except
in one way.

While it is true that both insurers may have

had a potential liability under their uninsured motorist
endorsements and that either or both could have entered into
contractural agreements with the insured which 'tvould have
extinguished his right to claim uninsured motorist coverage,
the only way legal liability could have been established
on either of the insurers is for the insured to have proceeded
against the uninsured motorist, served a copy of the process
upon the insurer or insurers in question, and secured a judgment
against the uninsured motorist which would have been enforceable
against one or both of the insurers.
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Although no legal liability could have attached to
Midwest until there was a judgment

a~ainst

the uninsured motorist,

nothing in the statute precluded Midwest from extinguishing
its potential liability to the insured by contract.

However,

any agreement between the insured and 11idwest could in no
way effect the insured's rights against Aetna.

Aetna could,

and it did, refuse to pay the insured and because it owed
no duty to the uninsured motorist, no legal obligation to
pay in his behalf could arise until the insured was the beneficiary of a judgment.

The insured settled with Midwest and assigned

to Midwest all the rights that he might have had not only
against the uninsured motorist but against any potential insurer.
Midwest had the right under those circumstances to proceed
in the insured's name to secure a judgment against the uninsured
motorist which might have been enforceable against Aetna but
that is not the situation which faces the Court.
While unquestionably the law should foster settlements
and contribution does not depend upon the existence of a judgment,
the uninsured motorist statute creates a condition precedent
to legal liability and that condition is that there be a judgment
against the uninsured motorist and service of process against
the insurer.

While Aetna, if it chose, could have extinguished

any potential liability it might have had to the insured under
its policy through the execution of an agreement similar to
the one entered into between the insured and Midwest, Aetna
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declined to follow such a course of action.

Without an agreement

extinguishing Aetna's liability, the only way that legal liability
could be established upon Aetna is by the following of the
statutory procedure.

Not only was the statutory procedure

not followed, but in this case any right of action the insured
might have had against the uninsured motorist has been barred
by statute of limitations.
While the Court has taken the position that the Demurrer
was sustained on grounds other than those raised, Aetna begs
to differ with the Court's position.

Aetna's position from

the outset was that liability could attach only where there
was a contract or where there were joint tort-feasors and
the absence of either made the Motion for Judgment demurrable.
Had Midwest entered into an agreement with Aetna by which
it would settle the uninsured motorist claim so that thereafter
the two insurers could litigate the priority of coverage,
Aetna would be in the position in which now l1idwest wants to put
it.

Aetna, however, declined to enter into any sort of agreement

with Midwest and Midwest is now left with the simple assignment
of the insured's rights not only against the uninsured motorist
but any insurer.

Unfortunately, the insured's rights against

the uninsured motorist carrier can be perfected only in the
statutory manner and there is no allegation nor suggestion
that the requirements of §38.1-381(e)(l) of the Code have
been met.
For the reasons heretofore set out, Aetna respectfully
suggests that its Denurrer should be sustained and the case
dismissed.
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TRIAL COURT'S LETTER-OPINION
Dated November 19, 1974
Cotmsel' s memoranda bearing upon Midwest's motion in
connection with Aetna's demurrer have been received and
reviewed.
While Midwest's argument answers the observations made
by the court in the middle paragraph of the third page of its
letter of May 23, 1974, it nevertheless does not change the
situation insofar as the Aetna's contention is concerned;
i.e., that none of the principles applicable to statutory
contribution or equitable contribution are applicable to a
situation arising under the uninsured motorist statute.

It

should be pointed out that insofar as Aetna is concerned,
this assignment from the assured to t1idwest, while it assigns
outright and totally to Midwest all of assured's rights not
only against the uninsured motorist but against any other
UM carrier, assigns as to Aetna, another UM carrier, only
such rights as the insured had against Aetna at the time of
such assignment, and this right

~1as

limited to the right to

serve a copy of the motion for judgment against the uninsured
motorist upon Aetna and then proceed to establish liability by
judgment against the uninsured motorist, which brings us back
to the original proposition; namely, that in an uninsured
motorist situation such as this, the accident itself establishes
no joint liability or joint burden upon the UM carriers ..
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For the above reasons, the court will adhere to its
original conclusion as set forth in its letter of May 23,
and counsel for Aetna may present a properly endorsed order
sustaining the demurrer filed herein.
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ORDER
Entered December 10, 1974
This matter came on to be heard on the Demurrer of the
Aetna Casualty and Surety Company to the Motion for Judgment
filed herein and the Court having heard argument of counsel,
doth ORDER that the Demurrer be, and the same hereby is,
sustained and judgment rendered for the defendant, to which
action on the part of the Court the plaintiff, by counsel,
objected.
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NOTICE OF APPEAL AND ASSIGNMENT OF ERROR
BY 11IDWEST MUTUAL INSURANCE COMPANY
Served December 27, 1974
Midwest l1utual Insurance Company, by cotmsel, hereby gives
notice of its intention to appeal from the Final Judgment
entered herein on the tenth day of December, 1974, whereby judgment was rendered for The Aetna Casualty and Surety Company.
Hidwest Mutual Insurance Company assigns as error the
Trial Court's decision sustaining the Demurrer of The Aetna
Casualty and Surety Company to the l1otion for Judgment filed by
l1idwest Mutual Insurance Company.
Pursuant to Rule 5:6, Rules of the Supreme Court of Virginia, Midwest Mutual Insurance Company states that a statement
of facts and other incidents of the case will be filed hereafter
in accordance with Rule 5:9(c), Rules of the Supreme Court of
Virginia.

***
STATEMENT OF FACTS AND OTHER
INCIDENTS PURSUAi~T TO RULE 5:9C
Entered February 18, 1975
(1)

Plaintiff, Midwest Mutual Insurance Company, is a

corporation organized under the laws of the state of Iowa and
qualified under the laws of the Commonwealth of Virginia to do
business in Virginia.
(2)

Defendant, The Aetna Casualty and Surety Company, is

a corporation organized under the laws of Connecticut and qualified under the laws of the Commonwealth of Virginia to do business
in Virginia.
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(3)

On

or about April 26, 1970, both plaintiff and defend-

ant had in full force and effect policies of insurance insuring
Stanley S. Winston, Sr., each policy providing for uninsured
motorist coverage in accordance with the laws of the Commonwealth
of Virginia.

Thus, both policies included uninsured motorist

endorsements providing, inter alia, that the insurers were
obligated
To pay in accordance with Section 38.1-381
of the Code of Virginia and all acts amendatory thereof or supplementary thereto, all
sums which the insured or his representative
shall be legally entitled to recover as damages from the owner or operator of an uninsured automobile because of:
(a) bodily injury, sickness or disease
including death resulting therefrom.

(4)

At the time of this accident, Stanley S. Winston, Sr.

and insured under the policy issued by the plaintiff
was operating a motorcycle owned by him along Jefferson Avenue
in the City of Richmond and was involved in an accident allegedly
caused by the negligence of an unknown motorist.

As a direct and

proximate result of this accident, Stanley S. Winston, Sr. suffered various physical injuries.
(5)

Following this accident, Stanley S. Winston, Sr.

retained counsel and declared his intention to institute suit
to recover damages for the injuries suffered as a direct and
proximate result of the negligence of the unidentified motorist.
Thereafter, a dispute developed between plaintiff and defendant
as to the nature of the coverage afforded under their respective
policies.

Plaintiff, Midwest Mutual Insurance Company, contended
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that the uninsured motorist coverage extended to Stanley S.
Winston, Sr. under its policy was pro-rata with that afforded by
the policy of the defendant and that plaintiff and def.endant
should share equally any liability to Stanley S. Winston, Sr.
Accordingly, plaintiff called upon defendant to share equally any
uninsured motorist liability to Staqley S. Winston, Sr.
(6)

Defendant, The Aetna Casualty and Surety Company, re-

fused to share equally any uninsured motorist liability to
Stanley S.

~~ins ton,

Sr. , contending that its policy afforded to

Stanley S. Winston, Sr. only excess uninsured motorist coverage
over and above the coverage of plaintiff's policy.

The excess

coverage clause of The Aetna Casualty and Surety Company policy
no. 500FA28635-PC provides as follows:
Other Insurance. With respect to bodily injury to an insured while occupying an automobile not owned by the named insured, the
insurance hereunder shall apply only as excess
insurance over any other similar insurance
available to such insured and applicable to
such automobile as primary insurance.
(7)

Plaintiff, Midwest Mutual Insurance Company, has con-

sistently rejected the position taken by The Aetna Casualty and
Surety Company on the ground that Stanley S. Winston, Sr. was
operating a motorcycle owned by him at the time of the accident
and not "an automobile" owned by another.
(8)

On

January 20, 1971, plaintiff, Hidwest Hutual

Insurance Company, settled the claim of Stanley S. Winston, Sr.
by paying to the latter a total of twelve thousand dollars
($12,000.00), a reasonable amount given all the facts and cir-

J
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cumstances.

In consideration of the payment of $12,000.00 by

Midwest Mutual Insurance Company, Stanley S. Winston, Sr.
executed a Release, a copy of which is attached hereto and
marked as Exhibit A, discharging Midwest Mutual Insurance Company
from any and all claims and assigning to Midwest 11utual Insurance
Company any and all rights Stanley S. Winston, Sr. may have had
under any other policy of insurance providing protection against
injury caused by an uninsured motorist.
(9)

As a result of the settlement, Stanley S. Winston, Sr.

did not file an action, nor obtain a judgment against the
uninsured motorist.

* * *
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