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MOTION FOR JUDGMENT 

COMES NOW Jane Enid Durkin and respectfully moves this Honorable Court 

for judgment and award of execution against Peacock Buick, Inc., and Russ 

Creekmore, jointly and severally, and in support thereof states as follows: 

1. The Defendant, Peacock Buick, Inc., is a Virginia corporation engaged 

in the sale of automobiles at 8590 Leesburg Pike, Vienna, Virginia; 

2. The Defendant, Russ Creekmore at all times pertinent hereto was the 

agent or employee of Peacock Buick, Inc.; 

3. On January 6, 1978, the Plaintiff entered into a contract with Pea­

cock Buick, Inc., for the purchase of a 1978 Buick Coupe, with legal title 

to be in the name of her mother, Enid B. Durkin; 

4. A copy of said contract is attached hereto as Exhibit A; 

5. Said contract was prepared by Jack Glasser, as agent of Peacock 

Buick, Inc. ; 

6.' As originally prepared by Jack Glasser, the contract called for a 

balance due on deliver of $3,412.54; 

7. The figure of $3,427.00, shown on said contract, was added by Russ 

Creekmore at a later time under the circumstances hereinafter alleged; 

8. At the t.ime of executing said contract, the Plaintiff made a deposit 

to Peacock Buick, Inc., of $100.00; 
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9. On February 21, 1978, in response to a telephone call with Jack 

Glasser, agent of Peacock Buick, Inc., the Plaintiff went to Peacock Buick, 

Inc., to accept delivery of the said 1978 Buick, to deliver her automobile 

as a trade-in as called for in the contract, and to pay the balance due on 

delivery; 

10. On February 21, 1978, the Defendant, Russ Creekmore, reviewed the 

contract and changed the "Balance Due" figure from $3,412.54 to $3,427.00 

and stated that the change was to pay a freight charge; 

11. The Plaintiff delivered to a Mr. Bell as agent to Peacock Buick, 

Inc., her check in the amount of $3,427.00 payable to Peacock Buick for the 

balance due on delivery; 

12. The Plaintiff further delivered the trade-in called for in the 

contract together with a valid title to said vehicle; 

13. The Plaintiff further delivered to Mr. Bell, agent of Peacock 

Buick, Inc., a check in the amount of $125.00 payable to Peacock Buick for 

an additional warranty on the vehicle she purchased; 

14. Mr. Bell completed all necessary paperwork for the delivery of 

the new automobile which was signed and executed by the Plaintiff and Mr. 

Bell as agent for Peacock Buick, Inc.; 

15. The Defendant, Russ Creekmore, as agent for Peacock Buick, Inc., 

took possession of the Plaintiff's trade-in, affixed a Peacock Buick wind­

shield sticker on said trade-in, and removed its tags; 

16. Mr. Bell, as agent of Peacock Buick, Inc., delivered the Plain­

tiff's copies of the completed paperwork to the Plaintiff with the keys to 

the automobile which she had purchased; 

17. The Plaintiff entered her new automobile with her completed 

paperwork and proceeded to drive from Peacock Buick premises; 

18. Before leaving said premises, the Plaintiff noticed that the gaso­

line gauge on her new car read "empty"; 
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19. The Plaintiff stopped the automobile and told Russ Creekmore, age 

of Peacock Buick, Inc., of the lack of gas; 

20. Russ Creekmore had the automobile taken by another employee of 

Peacock Buick, Inc., to a gas station for ten gallons of gas; 

21. While waiting for the return of her automobile~ the Plaintiff was 

approached by Russ Creekmore, who stated that her trade-in allowance should 

have been $2,500 instead of the· $3,500 as stated in the contract; 

22. Russ Creekmore, as agent of Peacock Buick, Inc., refused tore­

turn the Plaintiff's new automobile to her unless she paid an additional 

$1,000; 

23. The Plaintiff refused to pay the additional $1,000 and demanded 

the return of her new car; 

24. The new car had been taken some place unknown with all of the 

Plaintiff's copies of her paperwork inside and inaccessible to her. 

25. The Defendants then returned the Plaintiff's tags, trade-in, check 

for $3,427, check for $125, and title to her trade-in; 

26. Having no other form of transportation, and still demanding her 

new automobile, the Plaintiff took her trade-in and drove from the Defen­

dent's premises; 

27. The Defendants refuse to return the Plaintiff's new automobile to 

her; 

28. The Defendant, Peacock Buick, Inc., held the Plaintiff's said 

$100 deposit until March 9, 1978; 

29. The representation by the Defendant, Russ Creekmore, that the 

Plaintiff's increased balance due was because of a freight charge was false, 

fraudulent, willful, wanton, and in reckless disregard of the Plaintiff's 

rights, said extra charge being for a cassette at a price above that called 

for in the said contract; 
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30. The Defendants' taking of the Plaintiff's automobile was willful, 

wanton., and in reckless disregard of the Plaintiff's rights; 

WHEREFORE, the Plaintiff respectfully moves for judgment and award of 

execution against the Defendants, jointly and severally, in the amount of 

Seven Thousand Eleven and 54/100 Dollars ($7,011.54) compensatory damages 

and Forty Thousand Dollars ($40,000) punitive damages. 

KELLY, LOUK, LAl~SON & KELLY 
4101 Chain Bridge Road 
Fairfax, V 2 030 

JANE ENID DURKIN, 
By Counsel 
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ANSWER 

COMES NOW, the Defendant, Peacock Buick, Inc., by Counsel, and in 

Answer to the Motion for Judgment filed in the above cause states as 

follows: 

1. Paragraphs numbered one, two, three, ~five, six, ·e.ight, eleven, I 
i 

twelve, thirteen, fifteen, eighteen, nineteen, twenty, twenty-one, twenty- I 
. t 

two, t~1enty-three, twenty-five, and t\-lenty-six, of said Motion for Judgment~ 

are admitted except insofar as they refer to the existence of a "contract" 
i 

which all~gation is denied. 

2. Paragraphs numbered four, seven, nine, ten, fourt~en, sixteen, 

seventeen, twenty-fo·ur, twenty-seven, twenty-eight, twenty-nine, and thirty 
t 
I 

are denied. 1 

! 
3. By way of affirmative defense, Defendant Peacock Buick asserts 

that negotiations between the parties resulted in a $2,500.00 trade-in 

allowance for Plaintiff•s used car; that this figure was known and agreed 

to by the Plaintiff and Defendant; that the figure $3,500.00 appears by 

mutual mistake on the document referred to by Plaintiff as a 11 Contract 11 ~ 

when in fact it does not represent the agreement.of the parties. 

MATTHEl~S, COTNER & ROBEY~ lTD. 
311 Park Avenue 
Falls Church, Virginia 
Telephone: 532-0700 

By: 
Zachary B. Cotner 
Attorney for Defendant 

PEACOCK BUICK, INC . 
By Counsel 

CERTIFICATE OF.SERVICE 

I hereby certify that a true copy of the foregoing was mailed, first 
class and pos·t.age prepaid to Wise Kelly, III, Esq., 4101 Chain Bridge 
Road, Fairfax, Virginia 22030, Counsel for Plaintiff, this day of 
April, )978 • 

• 
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MOTION FOR SU~atARY JUDG~ffiNT 
0 0 

COMES NOW the defendant, by Counsel, and moves this 

Honorable Court to enter Summary Judgment for the defendant 

pursuant to Rule 3:18 of the Rules of the Supreme Court of 

Virginia. As grounds for this Motion the defendant states a$ 

follows: 

1. That the plaintiff herein has no standing to assert 

a claim. The pleadings reveal that she never held title to the 

vehicle in question, nor did she intend to hold title to said 

vehicle; 

2. That even if plaintiff has standing to assert a 

claim for conversion, the pleadings reveal that she suffered 

no damages. 

MATTHEWS, COTNER & ROBEY, LTD. 
311 Park Avenue 
Falls Church, Virginia 22046 

By: 
Zachary B. Cotner· 
Attorney for Defendant 

PEACOCK BUICK, I~C. 
By Counsel 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing Motion 
was mailed, postage prepaid, this 18th day of October, 1978, to 
H. Wise Kelly, III, Esq., 4103 Chain Bridge Road, Fairfax, 
Virginia 22030. 

Zachary B. Cotner 
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Damages are of two types: (1) Compensatory Damages; which 

are awarded as compensation for pecuniary loss and recompense for the 

injury suffered; (2) Punitive Damages; which are something in addition 

to full compensation, not given as the plaintiff's due, but as punish­

ment to the defendant and as ~ warning and example to deter him and 

others from committing like wrongs. 

And if from the evidence and the other instructions of the 

Court you find your verdict in favor of the plaintiff, then in addi­

tion to compensatory damages, if you believe from a preponderance of the 

evidence that the defendant acted wantonly, oppressively, or with 

such recklessness as evinced a conscious disregard of the rights of 

others, or with such malice as implied a spirit of mischief, or 

criminal indifference to civil obligations, you may award the plain­

tiff such additional sum as punitive damages as in y~ur own opinion 

are called for by the circumstances of the case. 

And if the jury do award punitive damages, they shall state 

in their verdict what. amount they allow as compensatory damages and 

what amount as punitive damages. 

3~ 
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A "Willful" act is an act intentionally done, or omitted, 
I 

in disregard of another's rights. 

A "Wanton" act is a reckless indifference to the consequences 

of an act or omission, where the party acting or failing to act is 

conscious of his conduct and, without any actual intent to injure, 

is aware, from his knowledge of existing circumstances and conditions, 

that his conduct will inevitably or probably result in injury to 

another. 

35 
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INSTRlJCTION NO. A 

The burden is on t~e plaintiff to prove by a preponderance 

of the evidence that the 

conduct of the defendant was willful, wanton or vindicativeJ, 

and unless you bel~eve from a preponderance of the evidence that 

the defendan conduct was willful, 

wanton or vindicative), you shall find your verdict in favor of 

the defendant. 

.. 

{l(l9 



INSTRUCTION NO. (; · 
I 

. . 
. - :.: ·~-:,.>·: :: ~- ~:-·l>:·.<~:;·~·:·:·:3i ... !.>.:.~f!:_.~_;, ::_~; ;~-:~ :._::/;~-~ ---~:::~i:i·t~~-.p~:~~~{;~t~~~-~%:/~-~~--~~:;'.!:·-:~i{j.~;t. 

Even though you may believe from a preponderance of the 

evidence and the other instructions of the Court that the plaintif 

is entitled to compensatory damages, and even ~~ug~ou believe 

from such evidence that the defendan~e % ~ L a 

of prudenc~amounting to comp 
~·;U Ill 
plaintiff ~such as to be shocking to reasonable men, unless 

you believe from a preponderance of the evidence that the 

defendant acted wantonly, oppressively or with such recklessness 

s evinced a conscious disregard of the -='7ii f~ 
tlllll_.bbf the plaintiff, or with such malice as implied a spirit 

of mischief or criminal indifference to civil obligation, you 

cannot award punitive damages as defined in_another instructi~n 

of the Court. 

(l:f_O 



II 

INSTRUCTION NO. 1-/ 

Exemplary or punitive or vindictive damages involves the 
. 

blending of the interests of society in general with those of 

the aggrieved individual in particular. Such damages are 

awarded by way of punishment to the offender and as-a warning 

to others or by'way of example. In order to recover exemplary 

damages or punitive damages, there must be actual_damage shown. 

In other words, you would have to first determine that there had 

been general damage or compensatory damage before you would be 

entitled to return a judq.ment for punitive damages. · In order to 

warrant a recovery for exemplary damages, there must be some 

element of malice. 

Where an act has been done in good faith although it.may result 

in serious injUry to the other party; there can be no recovery 

for exemplary d~ages. 

(l11 



II 
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FINAL ORDER . I 
THIS ~~TTER came on to be heard the 5th day of December, 1978, upon th~ 

motion for judgment filed herein; upon the responsive answers of the Defendant, 

.and upon the other papers filed herein; and after the calling of thirteen (13) 

I jurors, there being no challenges for cause; and upon the three (3) respective 

pre-emptory strikes of Counsel; and after the jury having been duly empaneled 
i 

Jand sworn, upon the evidence offered by the Plaintiff; upon the Defendant•s 

!motion to strike the Plaintiff's evidence, sai~ motion being denied by the , 

Court; upon the evidence offered by the Defendant; and upon argument of counsel;!! 

the jury ~etired, and after their deliberation, returned as their unanimous 
1 

the sums of Two Thousand Five Hundred Dollars ($2,500.00) compensatory J verdict 
I 

I 
l 

j damages 

j against 

and Seven Thousand Five Hundred·· Dollars ($7, 500. 00) punitive damages 

the Defendant, Peacock Buick, Inc., there being no objection to the 

form of the verdict by counsel, and upon motion of the Defendari·t to set aside 

the verdict as being contrary to the law and the evidence; upon the acceptance I 
without objection by the Plaintiff of an amendment to the compensatory"darnage 

award, reducing it to Two Thousand One Hundred Dollars ($2,100.0Q), the Court 

I denying the Defendant's motion to set aside in all other respects, exception 

j being duly taken by coun~el for the Defendant; and after being duly considered 

I by the Court, it is hereby 

I ADJUDGED AND ORDERED that the jury's verdict be affirmed as amended 

and that judgment against the Defendant, Peacock Buick, Inc., be and hereby is . 

entered in the amount of TWo Thousand One lmndred Dollars ($2.100.00) compensn-1 

tory damages and Seven Thousand Five Hundred Dollars ($7,500.00) punitive 1 

{):12 



I 
damages, for a total of Nine Thousand Six Hundred Dollars ($9,600.00), interest 

.. ,. 
I 

L 
i• 
'• 

from December 5, 1978, and costs . 

AND THIS ORDER IS FINAL. 

Entered this day of December, 1978. ---

!SEEN: 

li KELLY , LOUK, LAWSON & KELLY 
·; 4103 Chain Bridge Road 
!Fairfax, Virginia 22030 

!By: ~):._ ~~ 2£ 
1 -:WiSe Kelly, Ill ~ I Counsel for Plaintiff 
I 

I 
~~1AITHEWS, COTNER & ROBEY, LTD. 
311 Park Avenue 
Falls Church, Virginia 22046 

Judge 

I 

I 
. I 

I 
! 

I 
i 

I 
I 

i 
I 
I 
I 

i 
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ASSIGN~1ENT OF ERROR 

I. The Court erred in allowing testimony into evidence, over 
Petitioners objection, as to unfair business practices in 
the retail automobile business in general, absent either 
a proffer of evidence or actual evidence that the Petitioner 
had actually engaged in such practices. 

II. The Court erred in refusing Petitioner's request for a curative 
instruction to the jury to disregard the testimony as to un­
fair business prac.ti.ces in the retail automobile business in 
general, after the evidence had failed to reveal such practices 
by the Petitioner. 

III. The Court erred in denying Petitioner • s :notion to Strike and 
Motion for Summary Judgment based ~pon the uncontroverted 
fact that title to the automobile in question was never in 
Plaintiff. · 

IV. The Court erred in refusing to allow Defendant's Counsel to 
question Plaintiff regarding acts tending to show intent of 
Defendant. 

V. The Court erred in denying Petitioner • s !-'lotion to Strike 
based upon Plaintiff's failure prove actual malice. 

VI. The Court erred in granting Plaintiff's Instruction Number 
3 on the issue of punitive damages. 

VII. The Court erred in allowing the jury to consider the issue 
of punitive damages. 

VIII. The Court erred in not allowing Petitioner's preferred 
Instruction Letter H, in its entirety, relative to the issue 
of punitive damages. 

IX. The Court erred in denying Petitioner's Motion for Judgment 
N. 0. v. , or in the alternative, l·1otion for a Ne\..r Trial, 
relative to the issue of punitive damages. 

x. The Court erred in denying Petitioner's ~1otion for a New 
Trial based upon the irrelevant and inflammatory evidence 
of unfair business practices within the retail automobile 
industry in general. 

XI. The Court erred in interpretting the la\oJ and in applying 
that law to the facts. 

XII. The Court erred in applying the facts to the law. 

3 (1:14 



1 Q. is your occupation? 

2 A. I teacher. 

3 Q. l'lhat 

4 A. Phys 

5 Q. lvhat 

6 A. Eighth, girls. 

7 Q. Ho\..r you been 

8 A. s rn·r ·.} second year 

Q. there come a time tha·t 

10 the beginni~g of this year? 

11 1\. Yes, there did. 

12 Q. And, there came a time that you \vent to Peacock 

13 Buick? 

A. Uh-huh. 

15 Q. Who did you see at Peacock? 

16 A. Hr. Glasser. 

17 Q. .A.nd, \vhen you sa\'' r.1r.. Glasser, did you all 

18 discuss v7hat you \,~ere looking for? 

19 A. Yes, \ve did. I came into the sho\•Jroom, and 

20 there was a Buick Regal right there in front of the 

21 door, and I v1as \valking · around looking at it and kind 

22 of adrriring it, and he came over and began to help me, 

23 telling me all about the car and the good aspects of it. 

AUDREY J. RUD!GER REPORTING SERVICE 
CERTIFIED VcRftA.TIM PE'fiO,.re:;:rs 

3859 CH,IN BRIDGe ROAD 

FAIRFA)(, VIACINI.\ 22030 <:1_5 
591·3136 
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1 Q. Did you all go on to discuss any prices, or 

2 anything like that? 

3 1\. l~ell, this was the firs.t car dealer· I'd ever 

4 been in, so \·Te did go over, and \ve sat down, ancl I s~id 

5 I'd like to kno\-1, in the rough, th~ price of a car v1i th 

6 all the options that I \\;anted on it. 

7 Q. Did there come a time when he eve~tually gave 

8 you some figures? 

9 A. Yes, v1e sat do\vn; and he wrote do\~n all the 

10 opt ions. that. I \\'anted and gave me a total on the car. 

11 Q. Do you remember him saying anything to you 

12 about the qual~ty of the deal he was offering? 

13 Yeah. ~\'ell, when I left, he looJ:ed at me and 

14 said: Miss Durkin, you won't be able.to beat this deal 

15 anywhere. You know, I'm giving you the best price. 

16 Q. Did you enter into a contract at that· time? 

17 A No, I did not. 

18 Q. What did you do? 

19 n. I left the sho\.;room and \·:ent on do~.-1n the road. 

20 I wanted to go to a couple more car dealers since he 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VER9ATIM REPORTERS 

3959 CHAIN BRIDGe ROAD 

FAIRFAX. VIRGINIA 22030 

59\·3136 
.fi16 
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1 Q. How die those prices come out? 

2 At the Volvo dealer? I'm not real sure. 

3 think t.·lhere around $2,500. 00. 

4 Q. H w did those Volvo prices fit 

5 budget? 

6 A. Too 

7 Q. Did you 

8 A. No, ime -- I started shopping 

9 around 2:00 o'clock, and \vas around 4:30, 

10 so I turned around to come home .. 

11 Q. Did you go 

12 A. Well, I stop back in Peacock Buick 

13 on the \vay home wanted to glimpse 

14 of the car, Regal, because I l~}.:ecl I!1UCh. 

15 Q. you got on home, 'tvhat did 

16 got on home, and I called my dad I 

17 to a fe'tv car dealers, 

18 me your opinion abou·t what you thought about 

19 car that I really want to buy \-7hich is the Regal. 

·, 

20 Q. After you talked to your father about that, 

21 di~ you later have an occasion to return to Peacock Buick? 

22 A. 

23 Q. 

Yes, I did. 

l'lhen \\7as that? 

AUDREY J. RUDIGER REPORTING SERVICE 
C£RTIFIEO VER!3ATIM REPORTERS 

3859 CHAIN BRIDGE ROAD 
FAIRFAX. VIRGINIA 22030 

591·3136 
()1.7 



ij 
II 
I ! 

1 i I 11. I believe it. 1~as the next clay or tlvo that. I 

2 
1 

went buck to him. 

3 Q. tvhen you \vent back, \·iho did you sec? 

4 I saw Mr. Glasser. 

27 

5 Q. Did you have an occasion to enter into a contract 

6 ui th him? 

7 A. Yes, I did .. l1.t tha·t ti1ac, I \•7cn·t bt:tck, and 

8 I sat down 1 and I said, you kno1d 1 this is the best deul. 

9 And, my dad said he thought it was okay, and it's okay 

10 \vit.h Pl-2, so let's sit do;,·:n .. t·Jhy don't we \·lritc it up, 

11 I and I • 11 get t~1e car ordered. 

]2 I 
13 I 

14 

15 

16 

17 

18 

19 

MR. _KELLY: Would you mark this for identification~ 

(Tl~.e document referred to 
below \vas marked Plaintiff's 
Exhibit No. 1 for idcnti­
ficc:...t.ion.) 

Q. I \·1ani: to sho~, .. you a docun:t:!nt marked for 

icJcntification as Plu.intiff'f; No. 1, and ask if you can 

ic.2ntify it? 

~o I 
A. Yes 1 that's the contract that· \'las made up that 

2] 

22 

'}'.) 
-'-' 

evening with Mr. Glasser. 

~ Looking at it, I see that it appears to be 

a carbon, that there's a penned X and a penned figure at 

·~----------------
AUDREY J. RUDIGER REPORTING SERVICE 

CEkTIFIEO VEfl3ATIM RF.PORrE'RS 

38S9 CHAIN BRIOGF. ROAO 

FAIR;:Ax, VIRGINIA 2:!030 (}:18 
591·3136 



• -.• 
1 the bottom which is higher than \'lhat \vas originally there. 

2 l\. Uh-huh. 

3 Q. !!ow did that come to be there? 

4 A. \\'ell, the carbon figure at the bottom, tha·t • s 

5 the figure they gave me the day I \vent in to order the 

6 car, and I crossed it out at the time I picked up the 

7 car because it ended up to be more than it \'las on the 

s carbon, the price was higher. 

9 Q. With the exception of those two notations, 

10 ho\v does that contruct compare to \vhat \·las originally 

11 signed? 

12 A. That's the exact·. 'l1hat' s n~y copy of·' the 

18 contract. 

14 Q. H0\-.7 die this contract compare to the figures 

15 yo· had discussed with Mr. Glasser? 

16 A. Exactly the same. 

17 Q. Did that include the trade-in? 

18 A. Yes, it did .. 

19 Q. l~t the time you entered into the contract \•li·th 

20 Hr. Glasser, \\7aS there any money involved in cash? 

21 A. ¥es .. 1-fuen \ve 't-.7rote up the contract, he said 

22 they could not order the car until I gave them a check for 

23 $100.00 for the deposit. 

AUDReY J. RUDIGER REPORTING SERVICE 
CERTIFI!:O VERBATIM REPORiERS 

3839 CHAIN DRIOGE ROAD 
FAIRFAX. VIRGINIA 22030 

591·3136 
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29 

1 Q. Did you do that? 

2 r •. Yes. I then wro·tc him a check for $100.00. 

3 Q. Who was to order the car? 

4 A. I \o7as assuming thut ! ... lr. Glasser \·las goi~g to 

5 order it for me. 

6 Q. 0 Was there any discussion about any problem with 

7 the order, or anything further being required from you 

8 for the car to be ordered? 

9 A. No, not at the time. He said evcry~hing \·las 

10 fjne; and v7hen the car came in, he \·lould give me a call. 

11 Q. Was there any esti~atc as to how long it would 

12 take that car to arrive? 

1:3 A. I think I rcmen~ercd he said like four weeks 

1·1 or five \-leeks. 

15 Q. \'las ·there any discussion \-Tith r1r. Glasser as 

IG to whe·ther or not this contract v1as binding, or \·ihether 

17 or not it had to be reviewed, or whether there were any 

18 problcrr.s \vith it? 

19 Ho, he ditn•t tell me about anything. I just 

20 figured I gave him the deposit, and it w~s valid. 

. . 
21 Q. H0\·1 \vere you to find out that this car \·;ould 

22 be available f~r delivery? 

23 A. He said he \vould give me a phone call as soon 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTirii:O \'L'.RSATIM RePOi'ITER.S 

39'39 CHAIN DRIOGS ROAO 

FAIHFAX. VIRGINIA 22030 

591·3136 
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as the car was in. 

Q. At the time you entered into this contract, 

~1as it revie\ved by anybody? 

1\. I really don't kno\·T. 

~ Did you ~ee Mr. Glasser take it off anywhere 

or go any\·lhere Hi th it to have it checked? 

1\. I don't rerneHtber seeing it. 

8 Q. Do you remember \'lhen, finally, the car \vas 

9 ready? 

10! 1\. 

111 Q. 

Yes, I do. 

Approximately when was that? 

12 A. I think sorre t\-.TO mont.hs, b)' the end of Februa1:y. 

Q. Let me show you a couple of documents and ask 

14 if that refreshes your recollection.as to the date. 

15 A. February 21st, yes. 

16 Q. Bet\veen January 6th and February 21st., did 

17 you have any occasion to try to obtain your car or have 

18 it available to ycu? 

19 1\. Yes, I did. Well, I called Mr. Glasser once 

20 to change -- I was going to have a tape deck put in the 

21 car, and I I:: ad it changed to a c.assett.e deck. 

22 And, he said: Oh, no problem. Same price. 

23 They'll just put the order in. 
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1 Q. Were there any other efforts made to get your 

2 car, or find out about it, or anything li}:(~ that? 

3 After, I thinl:, they said my car Hould be in 

around the 7th or 14th of February, and, I did; I call.ed 

them'once to twice to say, "Is it in yet?",because I 

6 \vas anxious. 

7 Q. Who did you speak to on those occasions? 

8 A. I think I spoke to Mr. Glasser once, and he 

9 said: No, Jane, I're sorry. It isn't in yet. 

10 And, then, I guess I was kind of a pain. I 

11 called bu.ck and. talked to a couple of salesmen, and sa.id 

12 can you check and see if it's in yet because I thought, 

13 ~aybc, he had slipped up and forgotten to cull me. 

1-1 And, they \·.7onld say: Hold on a :minute. 

15 And, about five minu·tes later they v:ould come 

16 bacl: and say: No, Jane, it: is not in yet. 

17 Q. Ho\·1 much ti1ue did you say elapsed be·t\·Teen the 

18 tin~ they said they'd check and when they came back? 

19 A. About. five minutes. 

20 Q. Eventually, there car.te a time \·:rhen you found 

21 that the car was ready? 

22 l~. 

23 Q. 

Uh-huh. 

Would you describe, please, · ho\·1 you found out 
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that the car was ready? 

1\. Well, after calling Ur. Glasser a couple of 

times, he realized I was a little anxious to get it. So, 

finally, he did call me on, I think it was, a Thursday 

afternoon. And, he said: Your car is ready. You can 

come pick it up in half-an-hour. 

Q. t\'hat did you do? 

A I said, "Fine." I was thr~lled. I was going 

out for the \veek.end, and I kne\v I would have my nC\·? 

to bring up to college with me. 

11 \•Jherc \·Tere you go.ing for the weekend? 

12 Objection, Your 

13 to r;~e the for the 

~ Did you have any conversation with Mr. Glasser 

IS about where you were going? 

19 A. Yes. I told him that I kind of would like 

20 to have the car to go away to college for horni:!coming. 

21 Q. Did you have any discussion about \·lhen you 

22 \·lere going a\-Tay, or \vhen you might need the car? 

23 A. I told him if it could be ready by Friday 
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1 afternoon, it \vould be a big help cause that 1 s \·lhen I 

2 had to leave because it's an eight-hour drive. 

3 Q. So, you spoke to him on Thursday, and he said 

4 half-an-hour. Then, \'lhat happened on Thursday? 

5 A. Then, when I hung up, and I was just getting 

6 my stuff together, getting ready to go·over to Peacock 

7 Buick, and the phone rang about five minut~s later, and. 

S he said: Oh, Hiss Durkin, I • m so. sorry, but, actually, 

9 the car just got off the truck, and it's not ready for 

10 delivery yet. I has to go through some preparation before 

11 you can gc·t it, so you can't pick i·t up today. HoT:Jever, 

12 you could pick. it up Sa·turc1ay morning. 

13 At that time, I said: Well, you know I'm going 

14 a\vcty for the ~,.,eeJ:end, and Saturday mo~ning docsn • ·t help 

15 me. I need it Friday afternoon. 

16 And, he said: \~~ell, I 1 m sorry i·t can't be 

17 ready. 

18 Q. So, did anything happen on Friday? 

19 1\. No, Friday I left early in the c1ay to go a\vay 

20 for t.he \veckend, took my ol<l car. 

21 Q. 

22 Buick? 

23 1\. 

vlhat wa.s the next contact you had \vi t.h Pe9-cock · 

I guess it \vas 'fuesduy \rihen I \vent to pick up 
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1 the car. 

2 Q. Did you have any plans, or had you made any 

3 arrangements, or had arrangements made for you, to try 

4 to pickup the car earlier? 

5 A. UP--huh. I had a friend of mine try to call 

6 Peacock and ask if I could pick it up Sunday night 

7 because I thought \-:e \vere driving clown from Ithaca, and 

8 I thought we might get in in the afternoon, and if t.·7e did, t.vE 

9 could go and pick it up on the \vay home. 

10 Q. \\'here \vere you at the time you \·7ere making the 

11 arrangernen·ts? 

12 A. I was up in Ithaca, New York. 

13 Q. l'lhen 'i::'ere you planning on coming back from 

14 Ithaca? 

15 A. \·le were going to drive do\vn Sunday af·ternoon. 

16 Q. l..Yhat happened Sunday afternoon, Sunday night.? 

17 A. Nell, Sunday afternoon, \ve tried ·to get an 

18 early start, but we got delayed at my roornrna·te • s house, 

19 and we got caught in traffic, so we didn't get in till 

20 late Sunda)7 night. So, I ended up no·t :Peing able to pick-

21 up the car. 

22 Q. What happeried to Monday? 

23 A. Well, Nonday I have a part-time job at Blooming-
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1 dale's, and I was \·~orl:ing, so I knevT that tL-.:re just 

be enough tiRe for me to go pick tt0 car up. 

3 rlhat dicl you do during the cluy 

4 1\. school, to teach. 

5 Q. 'fo 

6 ''· Uh-huh. 

7 Q. And, the O!l Honday? 

8 1\. I vior}~, (.:00 to 9:30 -

9 9:45. 

101 So, then came 'I'ueBday. 

A. Uh-·huh .. 

12 / Q. Could you tell the jury \>That happened, please, 

Ja on Tuesday? 

I\. I got home from school on T·uesday. I 90t. hor1.1e 

15 about 4:00, a little early; and I thought -- I teach a 

lG class, a religion class on Tuesdays at 5:00; and, I thought, 

17 \·:ell, I have an hour ·to run over to Peacock 1 pickup the 

lS car. And, I assumed that since I was supposed to pick 

19 it up t\·lO days before 1 I figured that they'(~ have all ·the 

20 paper\·7ork done ahead of tirne, you knot.·T, since they were 

2} . - expect1ng me. 

22 And, I thought all I'd have to do is go in, 

23 sign the papers, give them rr.y checks, and d·r·i ve off vii th 

-
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1 car, so that's what I did: I went, then, to Peacock. 

2 Q. When you got to Peacock, \-lhom did you see? 

3 A. Well, when I walked in the door, I guess, 

4 maybe, I sa\v Mr. Creekmore, and I asked if Hr. Glasser 

5 was there, and he said, no, he was not in this afternoon. · 

6 Q, Did you all discuss whether or not you could 

7 take the car at that time? 

8 A. He said there was no problero, and he then 

9 assigned me· to Mr. Bell \vho \·Tas going to handle the \vhole 

10 transaction for me since Mr. Glasser wasn't there. 

11 Q. You eventually sat do\·ln \vi·th Mr .. Bell? 

12 ll. Uh-huh. 

13 Q. What did you all do? 

14 A. Well, Mr. Bell got out all the papers that 

15 were necessary for me to sign, and went about signing 

lG about ump-teen number of papers ·that I had to do to 

17 take possession of my car. 

18 Q Was there any discussion as to any of the 

19 figures that you were to pay, or any figures that were in 

20 the contract? 

21 A. \vell, \\1hen \'le did sit do\'ln, \ve finally got 

22 to th~s paper, and \·Je got to the total on .my car. I had 

23 the check already :made out on the amount on my contract, so 
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1 I was just going to hand him that ch0ck that I wrote out. 

2 t·Je11, we got: to the bottom, and he saic1: 

3 I'm really sorry, but there's a freight charge that was 

4 added in, and it's an extra $15.00 or so. 

5 And, he said: You'll have to pay· that also. 

G Q. What was your response? 

7 A. 'Hell 1 I said: I don't unders·tanc1 why I have 

8 to pay this freight charge; you know, you didn't tell me 

9 about tl1is at the time I order~d the car, and I have 

10 the che-ck made out 1 and it's the total do\vn at the bottom 

11 of my contract... I don't: understand \·Thy I should hu.ve to 

12 ~ay freight. Peacock Buick should pay for the t~ans-

13 portat.ion of their O\·.Jn cars 1 and I just think that it. • s 

1·1 very unfair that you told me this on ~he c1u~;{ of deli very 1 

15 and not when I ordered the car, that there would be nn 

IG e):tra $15. 00 added on. 

17 Q. l\'ha·t \vas Mr. Bell's response? 

18 A. Hr. Bell s~id; I'm very sorry, but that's 

19 just sowething that Peacoc~ Buick has charged, and you're 

20 jus ·t going to have to pay it. 

21 Q. 

22 else over? 

1\. 

Did there come a time \vhen he brought somebody 

Yes. He then \vent. anc.l said: I' 11 get Hr. 
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1! I Creekmore, our salesJllanager, and he'll come over ancl 

:II e>:plai: the 
1
:r:::::s::::g:h:: :::r:g::::g:~1i::sh:h:::· 

4,, anything other than freight that \vas discussed that was 
51 I forming the basis for this extra charge? 

I 

6 A. No. lir. Creekmore came over and said, reiterated 

7 the sane thing Hr. Bell h.acl said: I' rr .sorry, Hiss Durkin. Th 

8 $15.00 here is freight, and it \vas charged to us, and 

9 you'll just have to pay it. And, I'm sorry, but that's 

the \vay it is. You'll have to \vrite ont, another check, 

give us another balance. 

a Did you all discuss what would happen if 

l 'J 
•.J you didn • t ·t:7rite the check for the extra money? 

1·1 He said that they couldn't -- You know, I'd 

15 have to pay it. Other\vise, I coulc1n' t have my car .. 

16 Q Other ·than that, \vhile you were dealing \vi th 

l'i' Hr. Bell, or \-..,hi le you v1ere filling out the paper\..;ork 

18 \vi th Jl.-lr. Bell, you had this one contact \•lith r~1r. Creekmore. 

19 Did you have another contact with him in relation to 

20 any problem \,Tith the car itself? 

21 A. Yes. Hr. Creekmore came over and said: Niss 

22 Durkin, I wnnt to take you out and show you that the 

23 back of your car-- There's soreething defective. There's 
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a ljght out or sowething. 

So, \·:e got up, and we \vall~e:d out 1 and he \\"alked 

me around to the back and said: See? The little light 

is I don't know. Just defective. 

It \vas slanted dO\•.rn. He said: · \~e 've ordered 

6 the p~rt, anc1 it will come in. \·Jhen it does 1 we' 11 

7 give you a loaner ~ar for the tiree that you're inconvenience . 

Q. I sho1.v you this document \·;rhich I' 11 ask 

9 to be identified as Plaintiff's 1 -- 2, excuse me. 

10 (The documents referred to we e 
marked Plain·tiff' s Exhibits. No .. 

11 2 and 3 for identification.) 

12 BY NR. KELLY : 

1 () •) Q. I she·.·: you \·lhat has been marked P1ainti ff' s 2 

14 for identification, and ·ask if you cnn identify it. 

15 A. That's the second check that I wrote to Peacock 

16 Buick for the balance of the car with the freight charge 

17 added. 

18 Q. I \van t to sho\v you another check and ask if 

19 you can identify it. rrhis has been marked as No. 3 .. 

20 A. I wanted to get an extra year-and-a-half 

21 \·larranty for ·the car. Everybody said it '\\7aS a good idea, 

22 so I pnid them extra to get ~:1arranty over and above v1hat 

23 they give you t.;hen you buy the car. 
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I 
1 Q. l\'ho did you deal \·;i·th to get ·the extra \-Iarranty? 

2 n. I dealt with Mr. Bell. 

3 Q. Once you had written these checks out, what 

4 did you do with therr? 

5 A. 

6 

7 

8 

9 

10 

11 

Q. 

I gave theQ to Mr. Bell. 

MR. COTNER: No objection, Your Honor. 

THE COURT: They will be admitted. 

BY MR. KELLY: 

(The docurnen·ts heretofore 
marked Plaintiff's Exhibits 
No. 1, 2 and 3 £or identifi­
cation were received in 
evidence.) 

There was a trade-in called for in this contract, 

18 is that correct.? 

14 A. Yes, it is. 

15 Q ~·;here 'vas the trade-in Hhile you \·Jere dealing 

16 \·lith Hr. Bell and .Hr. Creekmo:r:e? 

17 A. Well, as soon ns I started dealing with Mr-

18 r~ell, I gu.ve him the key and the title to my old car, and 

19 they drove it off, and parked it, like, in the front of 

20 the lot. 

21 Q. Where was the title to the trade-in? 

:22 1\. I'm pretty sure tha·t I gave it t.o him \.Jhen I 

2:3 gave him• the key to the r'lonza. 
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1 THE COURT: Had you signed the title at that 

2 time? 

3 TIII~ \·?ITN:t:ss: Hac1 I signed the title to the 

4 new car? 

5 THE. COUR•r: To the trade- in? 

6 THE WITNESS: Had I signed the title of the 

7 trade-in? 

8 BY MR. KELLY: 

9 Q. Whose name was the title in? 

10 A. It \vas in my nother' s. 

11 Q. Had she signed it? Was it prepared to be 

12 signed over? 

13 A. I guess, yes. 

Q. Once you completed this petper\vork and delivering 

15 the checks and the title and all, was there any discussion 

16 with anyone about anything further remaining to be done? 

17 A. No. .A.fter \ve talked about the taillight, I 

18 gave hirr. my checks. I had signed all the papers, and 

19 l·lr. Bell put them in a little v1hite envelope for roe because 

20 there were so.many of them so I c6uld keep them all 

21 tog~ther and not lo~e them. 

22 Q. 

23 A. 

These were your copies? 

Yes. 
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Q. HO\v about keys to the nc\'l car? 

A That was when they gave rnc the set of keys 

to t.he ne\v car. 

Q. \vas there any a·ttempt made to reappraise your 

trade-in? 

A No, there was not. 

7 Q. What was done about tags? 

8 A. \ .. ?ell, since --

Q. License plates? 

10 A. They \vere taken off my olc1 car and put on 1!\Y 

11 ne\•; car. 

~ Aft~r you got the keys to the car from Mr. 

Bell, whQt did you do? 

1-! A. I pic}:.ed up my papers, and I \valked out to the 

15 car, ancJ. I 1 you l~.n0\\1, Bat in it, looked arOi.lnd, just t.o 

16 check and see all the options that I ordered were on it. 

17 Then, I noticed· that the floormats that I. 

18 ordered to match the carpeting were missing ~n the car. 

Q. \~lhat did you do? 

20 A. I went back in, and Mr. Bell was still sitting 

21 at his desk, and I sai~: Mr. Bell, I can't seem to find 

22 the floormats that I ordered. 

23 So, he got up and carne out to· the car, and said: 
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\··Ie 11, so:r:1etimes t.hey put them in ·the tru nJ..~ of the car 

before they put thc!n, on the floor. 

And, they opened th~ trunk, and they \vcre in 

the trunk, and I took them and put them in the car. 

Q. Once you had your floorma·ts, then v-ihat ·happened? 

A Then everything seemed in order to me, ~nd 

I star ted the cu.r. 1\.nd, it "Vlas like backed into the -

side of the lot, so I to like three-point turn, and I 

started to drive out of the lot. 

~ How far did you get? 

A. I got to, like, the little -- down thedrive\olay 

into this li·ttle service road. 1\ncJ.; I looked at the 

g~s gauge and saw that the gas gnugc said empty. 

l-! Q. Having seen the \vord "emp·ty", then \·:hat happened? 

15 n. Well, see, it was on E, and I had about a 

lG tE:n minu·te drive. I \·Jas afraid that I wouldn' ·t get ·to 

17 I \•!here I ~:las going ~·ri thout any gas, so I put the car in 

I 
and backed it around to the front of the 18 i reverse up 

I 
I 

HJ 
I 
sho~ . ..;roor~, and I put it in park, and went back in the front I 

' 

I :!0 door. 

21 Q. ~lhen you \·lent back in, \vho did you SE:!e? 

22 A. I guess I first \'lent over to Hr. Bell, and 

23 said: Mr. Bell, I looked at the gas gauge as I was driving 
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out, and I'm afraid there's not enough gas for me to get 

2 hon~c, and I t.hink usually you get ten gallons of gas or 

4 And, he said: Oh, yes. 

5 And, he \vent over to. get Hr. Creekmore. 

6 Q. I assurr.e he got. Hr. Creekmore? 

7 1\. Yes. l'lr. Creekmore caroe over then, and I 

8 explained the problem again to him, that there \vasn' t 

9 any gas. So,·be went over, and he saidJ oh, no problem, 

10 and he picked up a little slip like they usc in a gas 

11 station, like, for credit cards. 

1~ And, he started to fill that out for the ten 

13 g«llons of gas for my cc:t~:. 

1·1 Q. 

15 1\. 

lG it out, 

17 go ou·t. 

18 rr.e ho\v 

19 Q. 

20 1\. 

21 Q. 

22 A. 

23 Q. 

Khat did he de \•li t.h tha·t slip? 

Well, he had it in his hand as he \vas filling 

and I ass lli"11e he \vas going to give it to me t:o 

to 

There \·."'~!S a gas station, he \vas explaining ·to 

get there. It \·Ta.s a Citco or something. 

He was giving directions to the gas station? 

Y(·:s. 

Did he ever hand you that slip? 

No, he never did. 

\'!hilc he \vas preparing this slip, \·:as . there 
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1 anything that occurred? 

2 A. Yeah, while he was filling out the little 

3 gas slip, the phone rang, and it wris for Mr. Creekmore. 

4 So, he picked up the extension that vras on tho floor, 

5 and he spoke on the phone for a fe\v minutes, and then 

6 he hung up the telephone. 

7 Q. Did you hear that conversation? 

8 A. No, I did not. 

9 Q. After the phone conversation, what was done 

10 about the gas slip? 

11 A. Well, after he'd ·hung up the phone, he said: 

12 Oh, the mechanic just called. He absolutely forgot to 

13 . put any gas 1n the car at all, and, so, what I'll do is 

14 he'll come up ane he'll take your car so it doesn't 

15 run out of gas. He' 11 take it. up the street and get. 

16 f gz.ts or you .. 

17 Q. Did the mechanic eventually come up? 

18 A. Uh-huh. 

19 Q. Did you see him? 

20 A. Yeah. The mechanic came over, and I guess I 

~1 . h - gave h1m the keys to t e car. 

22 Q. Did you have any understanding of \·lhat purpose 

23 he \\1as using the car for? 
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1 A. Yeah, I thought. he \\l<lS going to clrivc up ·to 

2 the gas s·ta-tion and bring the car back to me. 

3 Q. \·Jere you given any other reason he might take 

4 the car other than to get gas? 

5 A. No. No, sir. 

6 Q. Did you give them any kind of permission other 

7 than to get gas in taking that car? 

8 A. No, I did not. 

9 Q. Did you ever see that car again? 

10 A. No, I did not. 

11 Q. 1\.fter this mechanic \\?ent out for t.hc gas, 

12 \vha t happened next? 

13 A. \'7ell, I \·7a lkcd ar.ounc1 ·the shov:room for a couple 

14 of minutes, and I was just glancini at the new Regal 

15 anc the cars on the floor, and, then, I was getting a 

lG little anxious. It was getting, like, I think, C]Uctrter 

17 of five, and I realized I t·;oulc1 be late for my class. 

18 And, my students get dropped off at my apartment, 

19 and somet~me$ they get there at quarter of five. So, I 

20 Has a little anxious that they were all' \vait ing at my door. 

21 So, I \·Ialked out of the showroom, and. I \·ias 

22 in the front ~howroorn lot looking nt the new cars with 

23 the stickers on them. 
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1 Q. f.'tr.tl-e ¥':\1J v;ere looking at thes_e. cars, v:hat 

2 happened? 

3 l\. Well, as I was strolling around, looking at 

4 the ne\v cars I r-1r. Bell opened the side door \'lhere my car 

5 was originally parked, and he leaned out and he said: 

6 Miss Durkin, Mr. Cr~ekmore would like to speak to you 

7 a minute. Will you please come in. 

8 Q. v~hat did you do? 

9 A. Then I. turned around 1 and I \-7alked back in 

10 t.hc sho\vroom, and v1ent to :Hr. Creekmore's office. 

11 Q. Can you please tell the jury \·lhat happened 

12 when you got to Hr. Creekmore's office? 

13 A. \·?ell, ~lr. Bell sort of sho;·1ed me into f.1r. 

14 Creekmore's office, and Hr. Bell left, and I looked a·t 

15 Mr. Creekmore, and I said: What's the problem? 

lG 1-.. ndl he looked up at me, and he '\.-las kincl of 

17 frantic, and he was filing through all the papers, the 

18 papers on his desk, and he said: Miss Durkin, there 

19 seems to be a mistake here. There's $1,000.00 missing, 

20 and I can't find out where. 

21 And, I didn't know what to do. I said: Well, 

22 I ·don't understand. 

23 And, so he just kept filing through, and he 
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1 finally started \·lith his adding machine, and he \·las 

2 adding things up. 

And, he said: There's definitely $1,000.00 

missing in this deal sorne\-Ihcre here. And, I think it's 

on your trade-in value. And, I think that v-;e actually 

G allotted·you $2,500.00 for yo.ur trade-in, and here· 

7 it's \•Tri tten dot.·ln $3 1 500. 00 1 and it's a mistake 1 and 

I don't knot .. , \vhat to do about it. 

9 Q. What was your response? 

10 1\. Well, I said -- By this time, it's now about 

11 five to five; and I said: \·~ell, f·~.r. Creekmore, I'm 

12 rea 11y sorry, but, you kno\v, I • 11 come buek tomo rro~·;, 

13 and \·.'e can sit down and talk about it, but. I just hav~ 

1·1 to g-et back. My kids arc all \vni tinu a·t my door 1 and 

15 I'm !:;upposcd to start my CCD class at 5:00. 

16 I kno\v there 1 s no one home 1 and I knoH they • rc 

17 \·laiting for me, and I' 11 come back tomorrotv 1 and \·;e' 11 

18 ·ta 1k about it. 

19 Q. \'Jhat did he say? 

20 A. v~e 11, he looked o. t me over ·that c1 c sJ~ 1 itn d he 

21 said: Hiss DurJ:in 1 I can't give you ·the keys to t.his 

22 car back until you \·Jrite r.te a chccl: for $1 1 000.00. 

Q. 
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I sat and looked at him, and I said: r:Ir. 

2~ i Croe~morn, even if I wantcd

1

to,_r couldn't write you a 

:II checK for $1,000.00. _r .don.~ hav: .. ~l,OOO.OO. -- -

";Xi I And, he sa1d. N1.ss Du1.f .. 1.n, I kno\\1 thc.1t, but 

~ i I . k I • • 
<>l i tl:cre' s a m1.sta ·e here, and \Ve re ml.SSJ.ng $1,000.00, and 

6j
1 

Peacock Buick is going to be out $1, 000. 00 if you don't 

71' \vri te us a check. 

811 Q. l~hen \Vas the first time that you had heard of 

9: I any kind of a mistake? 

A. 10 I I 
I I 

1111 office. 

Right there, \vhcn I 'Nalked in Br. Creekmore's 

I I 
12

1

! I ~ While you were talking to Mr. Creekmore, and 

i • ... . 
13 i i he \vu.s look1ng through the pape-~rs ana t.ell1ng you about 

141 i "t:he $1,000.00 and the tru.de-in, and all of that, \vhat 

151 I \·le:cc your feelings· and what Hcts your conduct? 

16 A. Well, I walked in, and as he was trying to 

li I I explain it to me, and I \vas kind of remaining -- trying to 

181 I remain calm, and ·then \vhen he looked at me and said, "I 

191 can't give you your keys back until you write me a check 

20! for $1,000.00.", then I thought-- He started to get 

211 I angry \vith me, and ·at that point I started to get upset 

221 I because I realized that something was wrong. 

23 I I And, here I'd \•rri·tten the check for my car, arid 

. 
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1 hncJ the papers, and had driven i·t out the J.o·t, anc1 here 

2 . they \·:e1:-c going to t.u1~n around. c:tnd take my cu.r a\·Jay from 

3 me, and you just panic. 

4 I \·las j us·t upset. 

5 . Q. Do you think it \·;u.s apparent? l'lus there any 

6 roanifcstation? 

7 1\. Oh, yeah. I think they knew I was pretty upset. 

8 Q. Did you cry? 

9 A. Well, I was trying to stay cool, calm and 

10 coJ.lected; but, yeah, I did cry. 

11 Q. Did there eventually come a time when Mr. 

12 1 CreeJ~n:~ore culled so:·r:cl:·oG.y else in? 

13 A. 

1·.1: and trying to calr:1 r;~c do~·!n, and he realized that I \...ras 

15 cJcfinitely upset, and he \·las getting-- \·Je \"Terc ge·tting 

16 nowhere ";:?i th each o t.her, he said: rliss Durkin, I' 11 go 

17 gc t f·1r. Pe.ncock. 

18 And, I ~as so upset I just felt like I was 

19 just all by myself, and I said: Excuse r.:e, can I go 

20 make a phone call? 

21 And, he said: Yes. 

22 And, so, · I \-:en t over to .Hr. Be 11' s desk, and I 

23 asked if I could use their phone, and I tried to call my 
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11 I mom and dad in Jersey. And, there vTas no ans\·ler. l,nd, 

21 I I tried to call a couple of friends and there \·las no 

3J 1 answer. 

4 Q. Anc1, then, whnt happened? 

5 l\. Then I went bnck into Mr. Creekmore's office, 

6i I and he had brought Mr. Peacock in. And, Mr. Peacock 

71 I looked at me and said: Miss Durkin, we're very sorry 

81 I about this \"'hole thing; and it's just been a mistake. 

91 I And, Peacock Buick is out $1,000.00, and you just don't 

10 I I realize that. \ve cannot afford to lose $1,000.00 on this 

11 I I deal. 

51 

12 Q. HO\v did that stGtemen·t COH1pare vlith r-ir .. Creekmore 'IS 

131 i posi·tion about not being able to lose $1,000 .. 00 on the 

141 I deal? 

15 T1. They \·lere both thro\ving -- Ivlr. Peacock ·thre\v 

161 I the same thing in my face that Hr. Creekmore did, thaL 

171 I it \·las $1,000.00, and it \-v.as just something that they 

18 I ! absolutely could not afford to lose. 

191 I .r~nd, they \V"eren' t making any money on the car 

20 I I as j t \•7as, and $1,000.00 \·las a lot of money .. 

21 Q. Do you remember any other P.arts of your con-

221 I versation 't'li th Hr .. Peacock? 

23 A. Yeah. At one point, I -- He looked at me, and I 
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II 
I : 

1 l ! \\"'as so ups c-• t. , nn d I r c u.l i z c~ d ·that I \·1 as j us l" hy s t eric a 1 .. 
I ! 

:11 And, finally, T calweU clcMn for a soconcl, and I looked 

4 I ::o:i:;la:n:o: :::~ :.. d: :::::. th::d :h:~mi: tl::l:::::i ::cl I 
511 go hom\~, and I'm going to call rr.y lm~yer. 
61 ! 
7 

Q. What was his response to that? 

A. He looked at me, u.nc1 for the first: time I 

8 thought I sa\·7 hirr. panic a little bit, and he said to me: 

9 Don' ·t go getting a la\vyer .· By ·the time you get a la.\·:yer, 

52' 

10 1 

11 l 
it'll be two years; and by the time it gets to court, it'll 

I cost you more thun i ·t' s uorth .. 

u!J ~ So,_what did you do? 

l:-3 . A. l\'ell 1 then, I calmed doo;·;n n 1 it .. tle bit 
1 

you 

J=-no\·l, because I realizcc1. that he \'lus, in fact, 9etting 

15 11ervous, and I felt like I really had been done ~rong. 

16 And, I realized ·that there was something I 

17 could possibly do, you J:now, to get myself out. of this 

18 situation there I felt \•las \vrong .. 

]9 Q. v7hat was done about your ge·tting howe? 

20 A. \vell 1 after ~ir .. Peut:ock and Hr.. Creekmore 

21 realized that they couldn • t get any\·! here \vi th me, and it 

22 \·las causing a big scene in the shO'~vroom, and cus·tomers 

23 \·;ere starting to turn nrounc.J. and seeing this hysterical 
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! I 
1! ! girl, so t.hcy said: r.,:i.ss Durkin, \•Thy don't '''e give yon I I 

I ! 
21 ; bacl~ the keys to your car. \~7e' 11 put the plates back 

I I 
c) on your o .u car. :> ,,· ' ] ,"") You can have your trade-in back; and 

I 
·!; 

I when you go home and calm down, you'll realize that 

5!

1

, \ve really arc right, and this $1, 000. 00 really is a mis-

G I. k d . 1 t. ].: d ' ] 1 ta·e, an you w~ 1 come uac:, an you . pay us the 

71 extra $1,000.00. 

~ Was there any discussion as to your preference 

as to "t·lhich car you \-;ould drive home? 

A Well, it was obvious they were not going to 

give me the keys. hhen the mechanic carne in from getting 

the gas with the keys, Mr. Creekmore got right up and 

1a took tJ:e keys cn·;ay from the mechanic. So, it: \.;as obvious 

1·1 I v:as not going to drive rn.y ne\·7 car home unless I ran 

15 out and had a physi6al brawl in the parking lot with him. 

16 Q. I gather you eventually \vent out to your car? 

17 A. Yes. 

18 Q. Your trade-in? 

19 A. Yeah. 

20 Q. Did anybody go 't-li t.h you? 

21 A. Mr. Creekmore walked out with me, yes. 

22 Q. lr-Jhen you got there_, \·lere there any other 

23 employees of Peacock Buick? 

nama 
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1 A. Yes. There was, I guess, iL WDS a mechanic. 

2 lle was putting the plutcs from the new car now back onto 

8 the old cur. 

Q. \vhile you \·Jere a-t your trade-in, \'-las there 

5 · auy discussion \vi th Nr. Creekmore abou·t popers·? 

6 n .. Yeah, I had the t~:lo checks in my hand that 

7 he had given me back; nnd, as I was getting in the car, 

8 there was a s~ip on top of the vlarranty check. 

9 Q. With reference to that slip, let me show you 

10 Exhibit 3, and ask if you can --

11 A. Yes, that. \Jas the slip ·that. \vns at.tachcd t:o 

12 the checJ.-:., and he "dan ted to J~no~\., if he could have that \-:hi te 

1a slip on top of the check back .. 

14 Q. At the time, did you have any other papers 

15 that pertained to this deal? 

16 A. No, I did no·t. 

17 Q. Did he give you any reason for \\'anting thu.t 

18 \vhi te slip buck? 

19 A. \"~ell, he lool':ed at_ me, and he:~ said: You might 

20 as well give me that \·lhite slip back. You \·:on' t be 

21 needing it. no\v, and I gave you your checks bc:tc}:. So, jus·t 

22 rip that off the top of the check and give it to rec. 

23 Q. During this time that you were talking to Mr. 
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1 I Crcc]nnorc about the mi stu.l~e I anc1 Hr. PcacocJ~ 1 can you 

II 21 ! deB<:ribe their dm:neanor? Hm1 v1ere they acting? 

:11 i 11. I thought. ~lr. Cn,eJ;rnm~e \~us fairly calm until 

:11,. I nskeu him if \ve could carne back and discuss this tornorro\·1. 

v Then I fel·t that he got. u litt.lc angry \·lith me, \vith the; 
I 

6 I fact that I wasn't 99ing to write the check for $1,000.00. · 

7 And, so, he was trying to explain to me that 

S they were losing all this money, and I just had to write 

9 them a check. So, I guess he was getting frustrated and 

10 I angry, and th~t's when he brought in Mr. Peacock. 

11 

13 

]5 

1() 

17 

18 

NR • CO'l,r·:E R : Your Houor, I \von' t obj cc1: to any-I 
I 
l thing that's factual in nature, but speculation as to 

I \·~hat \1as in the.i.r winds 
; 

i 

I 
THE counrr: Court will overrule the oh-

She c~n testify to her personal obscrvntion, I jection. 

I abou·L: hm; she felt. 

I would sustain it. 

With reference to that, the Court 

BY HTI. l~EJ..J.JY: 

19 0 Could you describe what you observed in Mr. 

20 Peacock, as to his demeanor? 

21 A. \"\'ell, Hr. Creekmore then \~en·t ·to get Hr. 

22 Peacock while I was on the telephone. And, when he came 

2::l in, Hr. Peacock \•las the sarr.e '~ay: lie star·ted out very 
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calm. He said: Niss Durkin, there's been a mistalce · 

here. And, l ll1 sorry. But, you. knotv, the;re s nothing 

we can do. We'd los~ too much money, and it's just --

4 To the effect, "It • s too baa and you're not going· to 

5 get your car back unlegs you \vrite e~s a check for $1,000. 00. • 

6 (The docume~t referred ·to bel \~T 
was marked Pla~tiff's Exhibjt 

7 No. 4 for identifieation.) 

8 BY HR. KELLY: 

9 Q. I am going to sho\·1 you \vhat has been marked 

10 as. Plaintiff's No. 4 for identification, and ask if you 

11 can identify it? 

I 
12! A. Yes. Tl~is \vas in the right, front windot:T of 

13 the l'.lonza, my trade-in, \vhen I go·t back in the car. 

14 Q. 

15 A. 

16 Q. 

17 A. 

18 

19 

20 

21 

22 

23 

Was it there when you drove into Peacock Buick? 

No, it was not, not \vhen I traded the car in. 

And, when you left, it \·Jas there? 

Yes. 

MR. COTNER: No objection, Your Honor. 

-:!'HE COUR'r: It will be admitted. 

(The doclli,{en t heretofore marke .. 
Plaintiff's i~xhibi t No. 4 for 
identification was received 
in evidence.) 
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1 BY HR. KELLY: 

2 Q. As you were leaving, you mentioned that you 

3 had \v-hat has been marked .us Exhibit 2 and 3. Of course 1 

4 you have Exhibit 1, \·lhich is the contrac·t. So 1 you had 

5 the contract nnd the two checks, and then you have 

6 E~1ibit 4 which is your sticker? 

7 A. Uh-huh .. 

8 Q. I gather that they returned the title to the 

9 trade-in? 

10 A. Yeah, t.vhcn they gave me the keys .. 

11 Q. Ho'.-.' about your deposit, the-! $100.00? 

12 A. \vel.~, they gave me the checks back, the checks 

13 I wrote t.hat day; Lut they didn't give me my $100.00 

14: cleposi·t hac}'_. 

15 Q. Did there eventually corr:e a time \•?hen they gave 

16 you that deposit 

17 A. Yes. 

18 day that I left 

19 

20 

21 on 

22 carne back 

23 

bac}:? 

I think I got it like a month after the 

Peacock. They finally sent i·t to u~e in 

time that you left Pe~ --------. 
~--efieck eventually 

Peacock Buick 
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1 there 't!las not. 

2 Q. kno\·1 of your own 

3 A. I never 

4 Q. Bet\veen time this check 

5 came back, an at.torney 

6 

7 Yes, I did. 

8 Q. Has Peacock Buick reade any effort to give you 

9 this ne\v car at all to your knowledge? 

10 A. No, they never did, not since I wouldn't write 

11 them a check for the aC.di ticnal money. 

12 Q. Has Peacock Buick made any effort to apologize 

13 to you in any way or contact you regarding·the in6ident? 

1·1 A. No. 

15 Q. Until you saw Mr. Creekmore on the 21st, was 

16 there any reference to any mistal:-e \vhatsoever? 

17 A. No, there was not. 

18 Q. One last thing: Looking at the contract, at 

19 the top of it, it has the name Enid B. Durkin. 

20 A. 

21 Q. 

22 Durkin. 

23 1\. 

Uh-huh. 

And, then, at the bottom, it has Jane Enid 

Uh-huh. 
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1 Q. Looki~1g at Jane Enid Durkin, who signed that? 

2 A. I did. 

3 Q. That's your signa·turc? 

4 1\, Uh-huh. 

'5 Q. Who is Enid B. Durkin? 

6 A. That's my· mom. 

7 Q. l'Vhere did she live? 

8 A. She lives with my dad in Ne'\"l Jersey. 

9 Q. ~vhere did you in·tend the title of this ne\v 

10 vehicle to be placed? \·;hose name \·1as it going to be in? 

11 A. ~\'e ~ere going to ·ti·tle it in my rr.om' s nan,.e. 

12 Q. l~hy \.;ere you going to do that? 

13 A. \•Jell, my p~rents have been payin9 for my insuranc 

14 since I started driving, and they just told me until I 

15 \vas 2 5 that ·they would keep me on their insurance, and it 

lG would be a big break for me financially since I can hardly 

17 afford to buy a car, never mind pay for ·the· insurance. 

18 Q. Who \•Tas paying for this new car? t·rno vas 

19 providing the money for this ne\v car? 

20 A. I was paying for ._,_ 
J. l.. lily parents \·Tere loaning 

21 me some of the money, and I was going to pay them back. 

22 .Q. Were there any arrangewents·rnadc to that effect, 

23 for paying back the money? 
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1\. Oh, yeah. They told me ho\v much they \voulc1 

2 lend me, and I called them and said how much I would need~ 

3 And, then, we made arrangements that I would 

4 pny them back $100.00 a month for the car .. 

Q. In terms of the control of this vehicle, \vho 

6 was to have the control rif it? 

7 MR. COTNER: Your Honor, I am going to object 

to that. That would require the testimony of the person 

,.;rho was to be the O'llner of the car. 

10 THE COUF.T: Overrule ·the objection. 

11 BY I·1R. KELLY: 

12 Q. Who was to have control of that vehicle? 

13 1\. It \vas my car. I was going t.o drive it. 

14 MR. COTNER: For the record, Your Honor, I 

15 would like the record to reflect an objection to this us 

lG based on a hearsay response. 

17 BY MR. KELLY: 

18 Q. To your knov1ledge, were there any plans for 

19 your mother to exercise any control of this automobile? 

20 A. No, there \vas not. They have their o~·Tn car. 

21 Q. As you under.stood it, i.n your O\·ln mind, \"Jhose 

22 car was this to be? 

23 A. It was my car. I negotiated it. I signed all 
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1 j the papers. I \vrote the check. 'l'hey ca.wc from my 
I 
i 

2; 1 account. That, u~1der my assumption, is my car .. 
I 
I 31 l·1R. COTNER: I · object.. I ·t' s i.rre levun t. 

4 THE COUR'I': I overrule your obj ec·tion .. 

s I THE \IIJITNESS: I thought it \·Tas my car. 

HR. KELT .. Y: I have no further questions. 

7 THE COURr.r: Cross examine. 

I 
81 

J Q. 

CROSS EXAHINATION 

.s Durkin, prior to going Buick 

11 
I 

t.he very had you been 

12. 1 
A. 

131 : Q. 

No, 

Ho\.v long had you 
I 

14 formulat.ed an in·tent to 

15 A. l·Jell, \'leek 

16 Christmas break; I discussed with 

17 rny parents that back to Virginia, 

18 and, hopefully, 

19 Q. 

20 A. 

21 

22 

23 Q. 

been on vacation, had 

had you been? 

I went horne to spend Christmas with my 

In New Jersey? 
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10 
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->·-·-·---------·-------------------------------

Q. Do you r cmef:l.be r if ycu mentioned, speci.fical 

figure \A!i th ~nyone that you discussec 

deal 

A. robal: ly r.1entioned it to my phone. 

Q. feel that \vas unusual? 

A. No, it was a e deal to him. 

Q. 'l'he Peacock 

Buicl:, is that correct? 

A. Yes. I think next day ·or t\'7b, uh-huh. 

Q. At thC'.t time Glasser got together 

11 and d.re\'1 up a purchase 

12 A. Uh-huh. 

13 Q. At you stated: is 

1 .. ! $3,500.00, not? 

15 A. he \vas '\-lriting 

16 He said, yes, and you \v-a t.ct .. ed him 

17 do;;v-n, is that correc·t? 

18 A. Uh-huh. 

19 Q. Prior to the dra\ving up of the purchase order, 

20 somefigures had been written down on a piece of scratch 

21 paper? 

22 A. 

23 Q. 

trt!-huh. 

That would have been the day before, correct? 
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1 I 1\. 

211 Q. 

Yeah, the first time I \,1eut in. 

rl'hat \V'aS for your benefit in comparj ng deals? 

31 I 1\. Well, see, I didn't know anything. While we 

4! 1 \·Terc talking al:out all the options, I said to him: \'lould 

51 1 you mind kind of j?tting it all down on a piece of paper 

61 1 so I can have something to remerr.ber of the transaction? 

7 And, he said: Sure.. And, he \vent over anc1 

81 1 he jotted it down on a pad for me, and gave it to me to 

91 i take along .. 

10 And, he said: This is the best deal you•11 find. 

JII 1 Q. 'V·1here is tha·t pi0-ce of paper? 

1211 A. Nell, it's probably \vit:h all_my literature. 

131 1 You know, I pickc~d all the l:iterat.ure up \vhile I ·Ha.s in 

141 1 ·the sho·.-Troom. I think I hac1 it all just. in. n pile in my 

15 1 1 room. 

16 Q. You don't have it now? 

17 1\. No. ~-vcll, \vhen it came do;.vn t.o the end of ·the 

18 , r deal with Peacock, you know, I gave n~ $100.00, I figured 

JDI 1 everything \vas fine; and, so, I thre\v all the li t~erc:iturc 

201 1 ou·t. 

21 Q. Did you hav~ it the· following day when the 

22 1 1 purchase order \vas dra\vn up? 

23 1\. I don • t remember. I • m sure it \vas hoiTe in the 
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1 apartment somewhere. 

2 Q. Do you recall what figure was placed on that 

3 paper for the trade-in? 

4 A. I recall $3,500~00-

5 Q. Is that an independent recollection, or has your 

6 memory been swayed by \·lha·t is obviously \·lritten on the 

7 purchase order that • s been en·tered in evidence? 

8 A. l1r. Cotner, that' s the \vay I remember it. 

9 Q. On Sunday, i.n February, you got back late 

10 is that correct? 

11 Uh-huh. 

12 Q. time you got back, the Pcaco - dealership 

13 \·las closed? 

14 A. Yes. but \·7e 

15 just got delayed and of.traffic. And, 

lG lt!e got home at, - 11:00, something. 

17 Q. Then thing that next Nonday? 

18 A. No. the next day, and 

19 then I worked 

20 
. Q. Tuesday, you decided'to 

21 car? 

22 Yeah, Tuesday afternoon. 
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1 l.t BENCH CONFERENCE 

2 'l'HE COURT: In this case, \·Te' re getting in·to 

3 the deal and so forth. Is that really material? Has 

4 not title passed \-.'hen they delivered the vehicle, signed 

5 the titles? 

6 And, if there Has mistake -- And, here, \'!here 

7 there was an intentional taking of the.property by the 

8 defendant, another person's property, an intentional 

9 tort.; and, \·lhatevcr happened in arriving at this, you see, 

10 would be a cause of action by Peacock Buick to set the 

11 deal aside, rather than tal:ing the property that belonged 

12 to someone else. 

13 Isn't that the way the case develops? 

14 NR. CO'fNER: I don't believe, Your Honor, that 

15 plaintiff alleges that all actions clone were done \'lillfully 

16 and \·Jantonly. 

17 THE COURT: That's the taking of property. 

18 J.1R. CO'rNER: In addition to \vhich, Your Honor, 

19 he's alleging that the charges made the additional 

20 charges of, I think they figured out to be, $14.46, that 

~1 those were fraudulent, fals~, and were willfully and 

22 wantonly made. Certainly, we are under an obligation on 

2~ behalf o-f my client to disprove that. 
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In paragraph two, that I'm about to bring 

.;. -. llt:, , ~; i ve.s the dealer the righ·t to pass on charges passed 

on ~·.o him from the manufuc·turer. 

THE COCR'r: v1hat I. lU getting. at, tho·ugh I Hr. 

Kelly, arc the negotiations and so forth leadin~r up t.o 

thi~ ·transaction, are the~r ma-terial as to your theory 

7 of t:b.e case? Isn't your theory of the case the unlu\-.'ful 

s taking of property of the plaintiff? 

9 MR. KELLY: Yes, sir. 

10 TilE COURT: The seizing of the property of 

11 hers? 

12 ~lR. KELLY: 1.-Jhere I think the period of January 

13 6th to Februarj 21st is rcleve~t is that it shows how 

14 she \'las treated up to the time of delivery. 

15 THE COURT: Is that going to punitive damages? 

16 ~1R. KELLY: Yes, si:r·. 

17 HR. COTNER: This is very .-- And, since he's 

18 on punitive damages, I'd have to agree that anything that 

19 transpired between the parties is relevant. 

20 THE COURT: As far as the title is concerned, 

21 I think title passed. The car was delivered. The papers.· 

22 

23 

were all executed. Unless you can show that they were 

not executed. 
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1 HR. CO'fi:·JER: Begging ·the Court • s indulgence, 

2 the title, ~y all admissions, was t_o be in the name of --

3 THE COURT: I think that's irrunatcrial. I • ve · 

4 give~ a lot of thought to that. I heard your motion for 

5 summary judgment, and I heard your objection, and your 

6 exception. And, I don't think that's material to the 

7 case. 

8 On the intentional tort --

9 MR. COTNER: The application had been filled 

10 ou·t then. Title thereby passes, is that correct? 

11 THE COUR1': And, delivery of the automobile. 

12 MR. COTN~R: We would allege an incoroplete 

13 delivery. 

14 THE COURT: I don' t thin¥~ you can. I . t:hink 

15 once the papers are executed, then, from then on, I 

16 think the vehicle l::-elongec1 to her. because all of the 

17 papers had been executed, or title had been executed to thew 

18 ·They take delivery bf it. I think it was her vehicle. 

19 And, if· she elects to take it in so!~eone else's 

20 nrunc, that's her choice. You can pay for it an~ have the 

~1 title in anyone's name,· a corporation, a partnership. 

22 NIL COTNER: The ti·tlc, as a physical mu:tt:er, 

23 hadn't actually passed. 'I'he ti-t;.lc \vas not issued by DNV. 

I ..... !' .. &IBiS &&S 2 
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1 'l'HE COUR'l': I don't think that's material. 

2 'l'l~cy had an adequate remedy at laH if they made a mistu.l:e 

3 by setting the deal aside; but they would rather not 

4 go through a court of law to set it aside. They elected 

5 to seize the property and t.al:e the consequences. 

6 l~nd, since this \Tas brought up on direct, I • 11 

7 let you go into it, but it seems to me like we're reworking 

8 the whole deal. Unlu.wful seizure of someone else's 

9 property is a tort. 

10 MR. COTNER: Assuming, without admitting, the 

11 truth of Your Honor's position, vTould it not be relevant 

12 to determine what went on between January 5th and the 

13 date of this delivery for purposes of punitive damages"? 

THE COUR'l': \vith reference to their attitudes 

15 and so forth? 

16 MR. COTNER: And actions? 

17 THE COURT: Such as? 

18 HR. COTNER: Such as whether they had a contractuat 

19 basis for making additional charges at ·the time of del~very. 

20 THE COURT: You can go into this, but with 

21 reference to the appraisals and so forth, I think that is 

22 completely iuunaterial, the $2,500.00 and $3,500.00. 

Because if there was a mistake by Peacock Buick, 23 
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1 they had an adequate remedy at: la\·T even after delivery 

2 ra t-:.her than to seize the property after it has bec~n 

3 delivered and say: ~·:e made a mistake. Because this is 

4 not a suit to recind, and they had a cause of action for 

5 recision \vhich they did not pursue. 

6 They took it upon themselves to go their way. 

7 NR. COrtNER: It \·:as at that point they had 

8 the car, and, acting under what they thought wns a claitn 

9 of right. They had possession.. They had the title .. 

10 THE COURT: They can't set themselves up as 

11 judg~, jury and everyone else because they hnd already 

12 made the delivery. Frankly, he's lucky he didn't get hit 

13 with crireinal charges, bu~ that's neither here nor there. 

14 But, if he hadn't made delivery-- I think 

15 he knew when he got those keys back what he was going to 

16 cJ.o, but that' s up to the jury. 

17 MR. COTNER: Very well. 

18 THE COURT: All right. Let's go ahead.. You 

19 Jdo it because of the punitive damages. 

20 MR. KELLY: Your Honor, I have 

21 parents 

···--l;J!w ______________ ,_ 
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2 you'd 

3 HR. to lool:. at. 

4 paragraphs t\vO 

6 BY HR. COTNER: 

7 Q Subsequent to the filling out of tha·t purchase 

8 order, sometime between January 6th and delivery, did you 

g request a cassette player? 

10 A. Uh-huh, yes, instead of an eight-track. 

11 Q. Do you remerrher \·Jho you spoke to that day? 

1•) 
.:.. A. I think it was Mr. Glasser. 

13 Q. Are you sure? 

14 A. I'm not positive, but I'm pretty sure cause 

15 ·he \vas the one tha.t ~1ro·te up the contract for my ca.r. 

16 Q. Do you recall the exact substance of that 

17 conversation? 

18 A. Yes. I was a little concerned. I called up, 

19 and I said: Look, I know this is going to be a big pain, 

20 bnt I kind of \vanted to get a ~assettc pla~rer put in. 

21 the car instead of an eight-track. 

22 

2:3 at all. 

And, he said: Oh, giss Durl:in, no problem 
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1 And, I said: Well, is it going to cost ~ore 

2 money? 

3 And, he said: Oh, no. It's exactly the same 

4 price for an eight-track as a cassct.tc, and I' 11 put 

5 the order in. And, there's absolutely no problem ctbont 

6 the S\·:i tch. 

7 And, I was a little relieved, and that wns 

8 about all we talked about. 

9 Q. Ivhen you sa\\7 a. figure ·on the final contr~ct 

10 different from that which \•las on ·the purchase order, "\vas it 

11 explained to you t~at part of that difference was because 

12 o:f the cass~tte player? 

13 A. No. That's what I don't understand. It wasn't. 

15 Q. .r~re you sure that it \·lasn' t explained? 

16 A. I'm positive. It ~·;rould have sec=mt;~d a li·t-.tlc 

17 bit more logical than $15.00 for freight. I couldn't 

18 understand \vhy I had to pay that·. A·t least it \·;ould have 

.19 beE.~n somet.hing concrete if I knc\v it \•las for the c<tssette. 

20 / 

21 

22 car 

23 You'd 

But, it was never explained to me. 

small 

floor.mats? 
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1 

2 Q. the d.ispu·t:e over had 

3 anyone treated Buicl~? 

]\. ~o. 

5 Q. Had· 

6 point t.-.'here I 

7 sho\.;room, yes. You could say it ,.,as 

Q. \vhat, specifically, did they do or say that 

9 was rude with respect to the $1,000.00 difference? 

10 A. \'lell, I guess because \'Then ~1r. Cree]:more 

11 tried to explain it to me, I gues~, he just didn't do 

12 a good enough job, and \-Then he saw that I '':as getting 

13 upset, it seemed to upset him. 

14: And, then, he seen:ed to get a little angry \•li th 

15 ~e, and I guess I was even more upset for the fact I 

16 \-las late, and I kne\\1 the kids \'lere "\'laiting outside my 

17 door, and there would be no one there to le·t them in. 

18 Q. Did he say anything objectionable, or v1as 

19 he polite throughout? 

20 . A. lvell, I guess \vhen I really felt animosity 

21 from hirn was when he looked at me and said: Miss Durkin, 

22 \·Te cannot give you the keys back to your car until you 

23 write us a check for $1,000.00. 
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1 And, that's when I start.(:d to get up£a~·t.. 1\nd, 

2 that's not. really, sec!, to l('al:c me cry. 

3 Q. But he never called you any names; he never 

4 tried ·to inferred that you ~ .. 1ere trying to beat hiu: out 

G of $1, 000 .. 00; he never did anything rude or objE-~ctionable, 

6 did he? 

7 1' .. Yes.. llc~ said to me: You kne\·1 that car ,..;asn' t ,.10 th 

8 $3,500. 00 .. 

9 And, I said: No, I --

10 Q. Do you rccnll him saying t.hat to you, specificall).·? 

11 Yt)S 1 I do. 

12 Q. Is that the only thing he did or said that 

A. I thinJ:: I felt j u~.;t his manners, that \·Jhen I 

15 started to get upset, he did not-- He didn't stay cool, 

l.G calm anc1 colJ,ec·ted as I thought he should hc.tv(-!.. I thought 

17 he got very upset and angr_y \·:i t:h me t~h~:t I Hasn 1 t acccp·ting 

18 the fact. 

19 I felt b..e just \·lan:tecl ~e to \·Jr i tc this check 

20 for $1, 000. 00.. 'l"hat' s \·:hu.t ren] ly upset me, tha·t I just. 

21 couldn 1 t believe that they thought they \·Jere going to. 

22 tell me, "I'm sorry, Hiss Durkin. l'!rite us a check .. ", nnd 
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1 Q. In point of fact, they never did tell you 

2 that, dic1 they? In fnct, they told you that \vhat they'd 

3 like you to do is to take your car back and to check 

4 prices, ane to determine whether or not they were correct, 

5 and ~hat a mistake had been made, and then it would be 

6 your option as to whether or not you wanted to purchase 

7 the Regal, or whether you wanted to keep your old car, 

8 isn't that \•That really happened? 

9 A. No, that's not what happened. It wasn't until 

10 I got very upset. In the beginning, I'm convinced they 

11 \•7ould hu.ve taken my check for $1, 000. 00. But, it v1asn' t 

12 until I go·t upset and hyst.erical and \-:as making a scene 

13 in the showroom that they realized that they weren't 

14 getting any\vhere \•:i th me. 

15 And, finally, they said: Well, Hiss Durkin, 

16 \-Je' 11 give you your keys back. t·le • 11 give you your checks 

17 back~ You go home and calm do\,'n, anc1 you' 11 realize that 

18 '~e' re right, and thal: you do O\ve us $1,000. 00 on this 

19 deal. 

20 Q. When you say you were getting hysterical in 

21 the showroom, in point of fact, you \\]ere in a small office 

22 room off the sho\.;room \vith an open door, isn't that correct? 

23 A. 

ELL 

Well, at the point where Mr. Creekmore felt 
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1 he couldn't talk to me any longer, and he went. t.o get: 

2 Mr. Peacock, I said: Can T use t~he tc] cphone? 

3 And, I wns hy ~; t·.er i cal by i.:ha·t: poin·t. So, I 

4 \·tent out to the sho\·Jroorr·, and I v1cnt dovlll to Hr ... Bell's 

5 desk and asked if I coul~ use his phone, and I was trying 

G to call m:y parents anc1. a couple of friends and have 

7 somebody come to t.he sho\·7~:-oom and help rne. 

8 You J:no'l.v, and there \vere people shopping around 

9 the sho\Jroom, and, I mean, I \·las sobbing, and they 

10 .tere looking, 1 ike, vvha t' ~-; \·.'rang 'Y.' :i. t.h that: g j r.l. 

Q. Once again for t:be Court and j ur~l, \-iould you 

12 e tell us precisely ~hat was 

13 

14 I 

15 three times, Hr. 

16 BY i'-1R. 

17 Q. you con·tend t.hey 

18 did, or act:_s that they reckless or 

J9 \·lillful or wan·ton? 

20 

21 for a 

22 

I ohjec·t, Your 

THE COURT: Sustained. 
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3 

4 

5 

6 

·--------··-•~-------- ---&·::~·--------------~ 

Q. Do you have any renson io believe that any 

of the actions of any of the agents of Peacock were 

the result of a plot or scheme to make you pa.y an extra 

A,l, 000. 00? 

MR. KELLY: I believe he's asking for 

7 lation. 

s 

9 to sustain t.hat. 

10 

11 

12 .,/ THE t·7I'rt~P.SS: I thought it was odd, you k.no\v. 

13 l'lhen he called me hac}~ in, I looked a·t hit!1, Rnd I saic1: 

14 Mr. Creekmore, you~ve had six to eight weeks to look at 

15 this contract. That•s been here in your file. I gave 

16 you $.100. 00.. You've had all t.his time to revicvl this 

17 on tract. It's not like I walked in, bought a car and 

18 drove it off the lot .. 

19 It was ordered, so they had plenty of time. 

20 ..J. just can't believe all this time \vent past. 

21 

22 Q. 

23 you can cite 
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1 theory? 

2 NR. 

3 Sustained. 

4 BY HR. CO'i1NEH: 

5 Q. Did ~you ever demand the car from Peacock Buick? 

6 A. No, I C!id not. 

7 Q. Not before or after? 

8 A. You mean, after they told me about ·the mis·take? 

9 Q. Correct. 

10 1\. Well, I guess I rculized when they took the 

11 that. there Has no\·Tay tha l: I 'tv as going to get my car. 

12 Q. Nei·ther you nor your at·torney demanded the 

13 car subsequent? 

l·.l . KELLY: I am going to object 

15 "a·ttorney". it would be hearsay, , too, I 

IG think it's reaching o privilege. 

18 

22 

THE COUR'r: 

THE COUP.T: She can testify as to what she 
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2 Q. Is it no·t correct, Niss Durkin, that all checks 

3 that you \·:rote to Peacock Buick \vere subsequently returned? 

4 A. Eventually, yef:. 

5 Q. Did you demand the $100.00 deposit check on. 

6 the day that delivery was to have been made? 

7 1\. No, I didn't. I \'las so upset. I probably 

8 /should have, but I forgot. 

9 Q. Do you recnll anyone saying they would hold 

10 for you until you had had the oppor·tunity ·to 

11 t.h:i.nk the case? 

12 A. I don't. 

13 l\lR .. I have nothing Ho.nor. 

1·! THE Redirect? 

15 

16 BY MH. KELLY: 

17 Q. Hiss Durkin, to tlr. Creekmore 

18 and talking to Michael an in~pression, 

19 or ·~.-1ould 

20 \vould. have 

21 

22 

23 

to \·lhat 

had you demanded the 

COTNER: ·Objection, Your Honor .. 

THE COURT: Sus·tain the objection .. 

MR. KELLY: Withdraw the question, Your 
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1 I further questions. 

2 'I'HE COUR'r: You may step do\·Tn. 

3 uld the bailiff take the jury jury 

4 room, and ten minut:e 

5 

6 ~'HE Hemain 

7 THE COURT: 

8 .r.~R. KELLY: 

10 ·their place in the jury 

11 

12 

13 \·lh er.eupon, 

14 ENID B. DURKIN, 

J5 a \'li tness, called for examination by counse 

16 ~ the plaintiff, and, after having been 

17 exaiT~.i.ned and testified as follo•:JS: 

18 DIRECT EXAt:liNF.'l' ION 

19 BY NR. KELLY: 

20 Q. lvould you sta·te your name and address, please, 

21 ma'am? 

22 A. Yes. Nrs .. Enid B. Durkin, 17 Hi 11 vie\v 'l'crrace, 

23 Glen Rock, New Jersey: 

~-----------~··----~-----
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Q. What is your relationship to Miss Jane Durkin? 

A. I'IP. her mother. 

3 Q. Regarding automobiles t:hat \·.:auld be titled in 

4 your naiT'.e, both the trade- in and the ne\·T car, \•?hat control, 

5 if any, did you intend to exercise, or feel you could 

6 exercise, over those vehicles? 

7 A. \\Tell, the car \vas just in my nawe 7 but it \vas 

daughter's car. 

Q. \\That control \>7ould you exercise, if any? 

A Well, none, really. 

U Under this arrangement, who did you consider 

12 to be the owner of those vehicles? 

1:.3 1\. Hy daughter, Jane. 

14 Q. Why were th8se cars put in your nnme? 

J5 A. Well, it was solely for insurance purposes 

16 because she couldn't afford to have a car in her name. 

17 She'd have to have insurance .On her O\·ln. So, for insurance, 

18 and it \vas just to save her money and be on the family 

19 policy. It would be a little less expensive for her. 

20 0 Regarding the money to be paid and that was 

21. paid as the difference bet\veen the trade-in and the total 

22 purchase price of the ne\·7 car, '''here did that: money coP.le 

23 frorr.? 
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1 A. ~ell, half of it was Jane's money that was in 

2 trust for her in a small account, and the other half 

3 my husband and I paid for.. She \·Jas going to pay us back. 

4 Q. \\'he was? 

5 A. She \·!as going to pay us back, Jane. 

6 Q. l"las tbv.t the understanding in January of 1978, 

7 that she \'las to pay that back? 

8 A. Yes. 

9 MR. KELLY: I have no further questions. 

10 THE COURT: Cross examine. 

11 CROSS r;XANINl\T ION 

12 BY HH. CO'l, . .NER: 

13 Q. Just one question. Was legal title of the car 

14 to be in your name? 

J5 MR. KELLY: I am going to object to the phrase 

16 11 legal title", if he's asking for a legal conclusion. 

17 THE COURT: You mean evidence of title? 

18 BY HR. CO'rNER: 

19 Q. Kas the certificate of title to be in your name, 

20 rea' am? 

21 A. t.-Jell, the car is in my name. I don't understand 

22 \·lhnt you mean by 11 legal tit.le". 

23 Q. -The car was to be-in your name? 
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1 / Yes, it \'."as in I!\Y name. 

2 Q. Have you ever received any evidence of ownership 

3 car, or have you ever received any evidence of 

·1 

5 

6 Q. 

7 A. 

8 understand 

9 Q. 

10 A. 

11 Q. 

12 A. 

13 

14 

15 

16 

17 

18 excused? 

19 

20 \.Yish. 

21 

22 

23 

of that car? 

Yes. 

\'lhat you mean. 

Did a car? 

Yes. in my name. 

Do you have car? 

You mean the No. 

HR. CO'rNER: Your Honor. 

THE v7ITNESS: qucs·tion. 

~lH. KEI,LY: further. 

'!'HE You may step 

~1R. Your Honor, may Durkin be 

Sure. You're free 

[Witness excused.] 

MR. KELLY: Your Honor, I call Mr. Durkin. 
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1 l·1hercupon, 

a witness, was called by counsel on 

4 behalf duly 

5 S\vorn, was 

G DIRECT EXA~liNArr ION 

7 BY MR. KELLY: 

8 Q. \'loul<l you state your name and address, please, 

9 sir? 

10 A. Jack Glasser, 4100 Parkedge Lane, Annandale, 

11 Virginia. 

12 Q. Where are you employed? 

13 A. Peacoc}: Buick. 

14 Q. How long have you been employed there? 

15 A. 15 yeu.rs. 

16 Q. In January and February of 1978, were you also 

17 employed there? 

18 A. Yes. 

19 Q. There came a time in early January that you 

20 had an occasion to ~eet Miss Durkin, isn't that correct? 

21 

22 

23 

A. Yes. 

Q. And, she came in shopping for a cars, correct? 

1\:. [Nodding head.] 

----------------~--------------------------------------------·----------~ 
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1 Q. 1\nd, you had an occasion to quot.G her a p1~icc 

2 on a new nuick Regal? 

3 A. [NodcJ.ins head. ] 

4 THE COURT: You'll have to ·respond in words 

5 so the court reporter can take it do~·ln _ 

G THE WITNRSS: All right. Yes. 

7 BY 1·1R. KELI ... Y: 

8 Q. J'l.t the t i1re you quo·ted her the price, you 

9 had her proposed trade-in appraised, isn't that correct? 

10 A. Yes. 

]1. Q. Who was it you had uppraise it? 

12 A. The sales~anuger. 

13 Q. That would be Russell Creekmore? 

1·.1 A. Yes, sir. 

15 Q. Iu1d, based on that appraisal, you came up \vi.t.h 

16 a proposed figure for Miss Durkin? 

17 A. I did. 

18 Q. You explained to h~r that no one would be able 

19 to do any better, didn' t you? 

20 A. Yes. 

21 Q. No\v, .Niss Durkin caine back to you the next 

22 day, didn't she? 

23 J\. I believe she did. 

AUDREY J. RUDIGER REPORTING SERVICE 
CEHriFIEO V!.::RBATIM REPORTERS 

3B59 CHAIN ftr<tLtCE RO~O 

FAI!'tFAX. VIR'"INIA 22030 

591·3136 

()75 



-·· _______ e-I ______________ _ 

~ 100 

1 Q. And, she said, in cffe.ct: You're right. Nobody 

2 did come up with anything better. Isn't that correct? 

3 A. Yes, sir. 

4 Q. You still had the appraisal available at thnt 

5 tiifle, isn't that correct? 

6 1\. 

7 Q. 

8 A. 

9 

10 

11 

12 Q. 

Right. 

You undertook to \\7ritc up u. con·tract? 

I did. 

BY r~R. KELLY: 

(The document referred to \•Jas 
marked Plaintiff's Exhibit N . 
5 for identification.) 

I show you \·Jhat has been marked as Plaintiff's 

13 Exhibit No. 1 for identification, and v7it:h t.he exception of 

14 where it's been penned in with the X and with the figure 

15 $3, 4 2 7, t.ha t is a copy of the~ con tract that :you dre\•' up, is i~t n~ · 

16 A. That's correct. 

17 Q. I sho\v you \vhat has been marked as Plaintiff's 

18 No. 5 for identification. Isn't that a copy of the 

19 appraisal that Mr. Creekmore prepared? 

20 A. Yes, it is. 

21 Q. And, it formed the basis bf your figures in 

22 determining what to allow by way ~f trade-in, isn't that 

23 correct? 
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Yes, that's correct. 

:t-1R. l~ELLY: I move that as Plaint:iff's No. 5. 

THE COUH.~t~: It Hill be admitted. 

('l1hC document heretofore marked 
P1aintjff's Exhibi-t No. 5 for 
identification was received in 
evidence.) 

~ Is it correct, sir, that you don't, specifically, 

remcwber \'lr i ting this order up, isn • t tha·t true? 

A. It '\·lould be hard no·t to remember. 

~ I rnean, specifically, writing the contract up? 

A. I can • t understand the quest:ion, \vhy I vlohlcl 

not remember \vri·ting t.hE~ contract. 

Q. Do you rE~i~embc~r heing at f..lr. Co tncr • s off:i ce 

for a deposi t:ion on Sep·tcmber lSth? 

A. I do. 

Q. Please take a look at pa9e 12, specifically, 

lines 4 and 5, and I as}~ if that refreshes your recollection? 

A. I have to remember \vri·ting. the order, but# I 

don't reme:mbe:r the exact dates. I can • t. rcr!"'\ember -- I did 

write the order, though, but it's pretty hard because w~ 

sell a lot of cars. You can't remember every particular 

date. 
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1 Q. I understand that, but rny question to you \·.ras: 

2 Do you remember \·:ri ting t:his order up? 

3 What was your response? It's written right 

4 there [indicating). Could you tell us what that says? 

5 A. I remen~ber \vri ting the order, yes; but I 

6 can't re~.ember the e.xact date. 

7 Q. What does this state? 

8 A. "Not really." 

9 Q. Once you wrote this order up, you had Miss 

10 Durkin sign it? 

11 A. I did. 

12 Q. And, you signed it? 

13 A. I did. 

1·.1 Q. And, you pu·t tha·t contract, or tvhu.t.ever it is, 

15 Exhibit No. 1, in a folder, isn't that correct? 

16 A. That's r igh·t. 

17 Q. And, then, you took it t.o your salesn•.anager, 

18 Mr. Creekmore, isn't that correct? 

19 A. I did .. 

20 Q. At the time this contract was writtcn_up, you 

21 also took $100.00 deposit from Miss Durkin? 

22 A. ~'hat's right. 

23 Q. And, you took that to the office and you got 
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1 a receipt for it? 

2 A. rl'hat Is corrE.!Ct. 

3 Q. At no time did you try to seck any sort of 

approval from Nr. Creekmore or anyone eJ se at. Peacock 

5 Buick above you, isn't that correct? 

6 A. ~·hat's correc·t .. 

7 Q. If you were to be checked, under the procedures 

8 of Peacock Buick, it \•Jould be Hr. Creekmore that \·Tould 

9 check your deals, isn't that correct? 

]0 A. That's right. 

]] Q. Dut, in ,January and Pcbruary, t·1r. Creekmore 

12 never checked your deals, did he? 

11 A. ~~1e don • t norma] ly chc~ck them until the car 

] 1 
".I: is ready for delivery. 

]5 Q. Hot unti.l the car is ready for delivery? 

lG A. Usually on an order car; but when we're delivering 

17 the car immediately, \·le do check it a little closer. 

18 This was an order car, and it would take at 

Hl leas·t four· to six \·leeks to c•.:·me in. 

20 Q. So, it would be at least four to six weeks 

21 before anybody bo-thered to chec·k it? 

22 1\. 

Q. Even though something like Exhibit No. 1 was 
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1 signed by bo·th parties? 

2 A. We're supposed to be professional salesmen, 

3 and usually kno\'7 \vhat \ve' re doing. 

4 Q. Even though somet.hing like Exr.:.ibi t No. 1 1-:.as 

5 been signed, nobody checks it or anythinsr like that? 

G A. It's not necessary, really. 

7 Q. under your procedure, it is no·t necessary, isn't 

8 that right? 

9 A. That's righ·t .. 

10 Q. This is true even if someone is giving you a 

11 deposit of as much as $100.00? 

12 A. Right. 

13 Q. On these checks, one thing that Mr. Creekmore 

14 is looking for is the profit in the deal, isn't that 

15 correct? 

16 A. He does. 

17 Q. He never checked yours to find out exactly 

18 what your profits were because you generally held a pretty 

19 good profit, isn't that correct? 

20 A. I do. 

21 Q. So, then, at the time this mistake \•laS made 

22 in dra\-Ting up the contract· by you, apparently there \vas 

23 no one around, or there was nothing in your procedure 
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1 whereby it had to be checked? 

2 A. N oi.: r.C!a lly. 

3 Q Looking at this Exhibit. l 1 the lj ne do\•Jn hC:!rc 

4 \'.'here it. says "Approved", on your deals 1 PeC\cock Buick 

5 never filled that in, isn't that correct? 

6 A. As far as I can see, it was not. 

7 Q. Etrt, as a rr~atter of procedure, they generally 

s It was generally not filled in, isn't that correct? 

9 A. 'rhat • s right. 

10 Q. After the ~enl was made, or after this Exhibit 

11 was entered into, you received some phone calls fro~ Miss 

12 Durkin, isn 1 t tha.t correct? 

1 ·~ •J 
]\. Yes, I did .. 

'Q. A.ncl., she \vas c:a.lling because she \·Jan·ted her 

15 car, isn 1 t that right? 

16 A. 'I'ha.t' s righ·t. 

17 Q. And, \·:hen she cnllE.~d, asking for her car, it 

IS waul~ be necessary for you to go check her file to 

19 find out w·hat the stat us of that car \van, isn't ·that 

20 correct? 

21 A. Yes, sir. 

22 Q. And, the dealer has a copy of that Exhibit l 

23 in that file? 

------------------.:.....· --
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1 A. Yes, sir. 

2 Q. It would be available to you? 

3 A. 'l'hat 1 s right. 

4 Q. During her phone calls to you about the status 

5 of her car, you never reviewed that contract, isn't that 

6 correct?· 

7 A. It \·lasn 1 t necessary to revie\•7 the contract. 

8 She was making a change We don•t go to the contract 

9 over a radio change. 

10 Q. Under your procedure, it wasn't necessary? 

11 A. It \'.7asn' t neces~;ary, no. 

12 Q. When you were checking on the sta·tus of the car 

13 to see \vhe·ther it had come in yet, or \·7here it stood in 

14 ability to deliver, you had access to the file, isn't 

15 that correct? 

16 1\. We never go into the file. It's on top of the 

17 file. 

18 Q. You had access to it? 

19 A. I did. 

20 Q. But, you never checked it? 

21 A. No, sir. 

22 Q. During this period, that file, including the 

23 dealer • s copy of Exhibit 1, \vas· kept in Mr. Creekmore' s 
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office, isn't that correct? 

A. Yes, sir. 

~ Would this also be a fair representation of 

Pe~cock Buick's procedures, that Mr. Creekmore would not 

b~ reviewing that contract until deiivery? 

A That's procedure. We don't bother the contracts 

7 until the car actually gets in our premises, ready for 

delivery. 

0 But, being in Mr .. Creekmore's filing cabinet, 

he could have checked it at any time during fhis period 

11 from January 6th to February 21st? 

12 A. The problero is, you've got a lot of cars orderea, 

13 and he can't take the time to look at every file, every 

14 deal. There • s so many deals earring through, it.' s hard to, 

15 for the salesmanager to go through every file when you've 

16 got 60 or 70 orders coming in. It would be pretty hard. 

17 Q. I appreciate the volume and the burden on Nr. 

IS Creekmore, but he could have? There w~s nothing to prevent 

19 him from doing it? 

20 A. He could have, but it's --

21 Q. But, because of the volume, your procedure is 

22 set-up such that he does not check all these files, either 

23 at the tiw.e of contracting, or ordering, or during the 
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1 waiting pc~iod, but waits until delivery to check it? 

2 A. Usually we wait until delivery. 

3 Q. That's the normal procedure at Peacock? 

4 A. It has been. 

5 . Q. Miss Durkin also called you up about a change 

6 from eight-track to a cassette, or cassette to an e~ght-

7 track, isn't that correct? 

s A. She did. 

9 Q. As a result of that telephone call, you went 

10 to r.ir. Creekmore·, isn't that correct? 

11 A. I did. 

12 Q. And, he told you there \vould have to be an 

13 extra charge for it? 

]·1 A. He did. 

15 Q. But, you never got back to Miss Durkin to tell 

lG her about that extra charge, did you? 

17 A. It was such a small charge that I didn't think 

18 it \\1as necessary. It v1as $10. 00. I didn • t think she would 

19 object. She kne\v that there \'lould he an extra charge, 

20 but she kne\-v it \vouldn • t be very much. 

21 Q. You never got back to her to tell her what it 

22 would be, or anything like that, because it was so small? 

23 A. Right. 
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1 Q. Du1~ing this pe~·iod, the freight: cost went up, 

2 isn't that correct? 

A. It did .. 

·1 Q. And, Mr. Creekmore told you to charge extra 

5 for freight? 

6 Tha·t' s correct. 

7 Q. And, you never told Miss Durkin that there was 

8 going· to be an increase in freight? 

9 A. Again, it '\vus such a swall -- It \vas $5 .. 00 or 

10 $6.00. I didn't think that Hould make that much difference. 

1.1. ~:;e' rc not talking about a lo·t of money, you knol.·l? 

12 Q. At the time that you and Mr. Creekmore were 

13 discussing the increased charge for a cassette over an 

14 elght-track, or whatever it was in the change, you knew 

15 that there \va.s going to be an extra charge? 

Hi A. I did .. 

17 Q. Did you revie;.v your copy of :Exhibit 1 to find 

18 out ho;-1 much extra should be charged? 

19 A. I knev1 it \vas $10 .. 00, the charge over the 

20 difference .. 

21 Q. But, you didn It refer to Exhibit 1 ·to see \-lhat 

22 had been written up in the crn1tract, to see what to charge 

2:3 her extra? 
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1! A The reason being, the car hadn't been --Wasn't 

2 arrived. And, we wait until it gets there, and then we 

3 make the change, so it \-Ja.s not necessary to make the 

4 change until the car came to the dealership. 

5 Q. So, I take it, when you tvere going to incrense 

6 the charse because o£ ~he shift in accessories ordered, 

7 you didn't check Exhibit 1? You didn't check the contract? 

8 A. Didn't have to. 

9 Q. Didn't have to. Was that normal procedure at 

10 Peacock? 

11 A. [Nodding head. ] 

12 Q. Isthat, 11 Yes."? 

13 A. Yes. 

Q. Regarding the freight charge, you didn't compare 

15 \•lhat \vas being charged her on the contrac·t \'Tith vlha·t 

16 you thought would be the total cost, is that correct? 

17 A. I didn't kno\v the freight charge \<las really 

18 there until the car had arrived. There 'NuS no reason 

19 to tell Miss Durkin because v1e didn't kno\·1 until the car 

20 arrived that there was a fr~ight increase. 

21 Q. At the time the car ~rrived, you called her to 

22 tell her the car \vas ready, didn • t you? 

23 A. Right. 
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1 Q. You didn't tell. her about the freight charge 

2 at that time? 

3 A. I figured \vhen she came in, \'le could cxpla in 

4 that to her. 

5 Q. You didn't tell her, or you didn't con~pare the 

6 actual freight charge \vi th \vhat may have been in the 

7 contract, isn't that correct? 

8 A. Right. 

9 Q. No\v, there is only one check, one revic~v, of 

10 the terms of the contract, as I understand your testimbny. 

Jl A. Yes, sir. 

12 Q. And, that is at the t.ime of delivery, which 

13 may be four or six weeks after the contract? 

14 1\. Right. 

15 Q. You never explained that to Miss Durkin, right? 

16 At least, not until delivery? 

17 A. The question being You're speaking of the 

18 difference in the equipment, and the freight? 

19 Q. I am talking about you never let :Hiss Durkin 

20 kno\-1 that the proceclure of Peacock Buick is not to rev.ie\v 

21 a contract until the time of delivery, is that correct? 

22 1\. 

23 Q.' 

No, I never went into that at all. 

It is the salesmanager that is responsible for 
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1 that check, isn't that correct? 

2 A. Yes, sir .. 

3 Q. When you dealt with Miss Durkin, it was your 

4 impression from talking to her that she never l:nei.·l \·lhut 

5 her car was actually worth, isn't that correct? What 

6 her trade-in was actually worth? 

7 I don't think she really kne\'1, no .. 

8 Q. lill she knev7 \·las \-Jhat. you \vere going to give 

9 her? 

10 1\. Right. 

11 Q. l\~nd, she didn't kno,·T \·That the appraised cash 

12 vc:tlue was that Nr. Creekmore hu.d cowe up \·lith in Exhibit 5? 

13 1\. So, you came up in writing with the $3,500.00 

1•.1: figure, correct? 

15 A. I did. 

16 Q. And, your mistake was in not making that a 

17 $2, 500. 00 figure? 

18 A. Exactly right. 

19 Q. No\v, the difference bet\veen tvhat you did, \·:'hat 

20 you wish you had done, and this apprais~d value of 

21 $1,400.00, I take to be $1,100.00, correct? 

22 1\. 

23 Q. 

It should have been $2, 500. 00, righ-t, sir. 

You arrived at that $1,100.00 by a discount off 
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1 the ne\v car? 

2 A. That's correct. 

3 Q. There is nothing in that contract that says 

4 anything about a discount, is there? 

5 A. No, sir. 

6 Q. Instead, the discount is tacked onto the trade-

7 in value? 

8 A. Exactly. 

9 Q. As to a Buick Regal, there is a 17 percen·t 

10 discount that you were figuring, isn't there? 

11 A. There is, profit to the dealer. 

12 Q. That's based on the fact that a Regal is an 

13 A body-type car, if I understand what you' rc saying. 

1·1 A. Correct. 

15 Q. Hiss Durkin didn't know \vhat an A body car 

IG was the whole time she talked ,.Ti th you, did she? 

17 A. I cbn ··t think so. 

18 Q. Looking at this Exhibit 1, you have model or 

19 series: HA 47. It's the A in that model or series that 

20 tells you what style body it is, isn' ·t it? 

21 A. Yes, sir. 

22 Q. You didn • t explain to her tha·t if you checked 

23 out HA 47, she might find out it was an A style body? 
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lt I don't l~.no'·'-1 if that would maJ~c any difference. 

1 Q. You didn't explain to her that, if you checked 

2 out HI'~ 47, she might find it \·las an !l style body? 

A. I don't tno\v \-;hct:l_1er that:. \·Tould make any 

4 difference. She wasn't making a Regal. What difference 

5 does ·it make? 

6 Q. You didn't explain that to her? 

7 It l·~e don't anyhoc1y. That • s something that • s 

s just a code for the dealer. It's not necessary to explain 

9 t.hat. 

10 Q. You didn't explain to her that an A style 

11 body entitled her to a 17 percent discount, did you? 

12 A. I don't understand the question. How can n 

13 person be ent.i.tlcd to sorr:ethin.g, you kno\,'? IJ.lhe dealer 

14 has to make a profit. That's what we're here for. 

15 Q. Let me word it differently. Don't let me 

16 put words in your mouth. 

17 You didn • t explain to her than an !:_ style 

body might involve a 17 percent discount, did you? 18 

19 

20 

21 

22 

23 

A. No, sir. 

Q. When you figured the 17 pcrcen·t discount, you 

based that on -- You don't basa that on an invoice, do 

you? 

1\. No, sir. On the total amount of the car plus 
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equipment .. 

Q. So, it \·loulc1 be the reta:i.l price rather than 

the price to the dealer based on the invoice? 

A. Exactly. 

~ You di~n't tell her that the 17 percent, if 

you got the 17 percent, would be based on the retail value, 

not the invoice? Yo~ didn't explain any of that to her? 

A I've been selling cars 15 years, and I never 

explainec.1 it to. any customer, about the 17 percent, or 

what she's entitled to. We just sell cars and try to make 

11 a profit. 'fhat' s \vha·t it • s all abou·t. 

12 It's like going in a clothing store. You pay 

1:3 $100.00 for a suit. You don'·t as}:: How much profi·t do 

1·1 you have? You don't ask the clothier ho\·! much profit 

15 he' s :rr.ak ing. 

lG Q. Stay with me, please. 

17 A. I'm trying to. 

18 THE COURT: Just try· and ans\ver the ques·tions. 

19 

20 

21 Q. This 17 percent, bas·ed on the A boc1y, the ·~.-1ay 

you kn0\-1 that 17 percent is the rr.aximum discount that 

:: U can_b_e--a-llotved is based on \vh....,...a_.t_y_o_u __ c_a_l_l ___ f_a_c_...__'-_o_r_y_p-:-r-i_c_e_~_-.~ 
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1 sheets, isn't that correct?. 

2 1\. Yes, sir. 

3 Q. You didn't sho\·J l.:.er any factory pr icc sheets, 

·1 did you? 

5 A. No, sir. 

6 Q. Now, a salesman can also deterroine a body style 

7 an(! a discoun·t from \:hat you all call an inventory card, 

8 isn • t that correct? 

9 A. Yes, sir. 

10 Q. And, it's written on the back of an inventory 

card, isn't that correct? 11 

12 

1·1 

15 

16 

17 

18 

]9 

20 

21 

28 

A. rrha t. s correct. 

Q. But:, you don't ~hovr the cus·tomer the bnck of 

the inventory cnrd. 'l,ha t' s a normal practice, isn 1 t that 

correct? 

A. 'rhat 1 s correct. 

Q. In fact, in this deal, there vlas no inventory 

card because there wasn't even a car, isn't that correct? 

A. Right. 

Q. So, you take the $1,400.00 appraised value 

. . 
and then you take your 17 percent based on the A style 

body because it 1 s HA 4 7 and the factory price shee~t 1:-;i th 

no invoice. card, and apply that to th~ retail value and 
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1 add whatever you come up with to the $1,400.00, and that's 

2 what you're going to allow as a trade-in? 

3 1\. Plus a profit to the dealer. 

4 Q. You did not tell the customer about any of 

5 that, isn' ·t that correct? 

6 1\. That's not our practice to. I mean --

7 Q. You just add it on to the trade-in value and 

8 there you go. 

9 ~~d, in the course of all this figuring, you 

10 made a mistake? 

11 [\. I did. 

12 Q. Wha·t did that do to the profit in that car? 

13 A. It wasn•t much to begin with, sir. It had to 

14 take it all and plus. I was figuring about $100.00 deal 

15 to the corr:pany when I sold. l,iiss Durkin her car. 

lG Q. \'7hat do you mean 11 $100.00 dcal 11 ? 

17 A. Over our cost. Profit to the dealer. 

18 Q. \'·lhen you called Miss Dnrl~.in to tell her the car 

19 was ready and all, you had to arrange to have all the 

20 paperwork done up, isn't that correct? 

21 A •. To be honest with you, vle didn't kno\-1 "\vhen 

22 r-1iss Durkin \vas coming in. \\'e \vere going to \•Jait until 

23 she arrived and then do the papers because we had several 
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1 arrangPP.lcnts to come get the car. Each t.irr.e, it \'las 

2 some sort of She c:ouldn' 1: make it. She \'.'D.S out-of-

3 town.. The last i.:jn~e, sh(~ vu1s OU'L-of-to\·ln. 

4 I did call her on t\,7 0 or ·t:hree occasions to 

5 tell her, and she saicl --

6 Q. I am not .asking you where she was when. 

7 'P. .• I arr. just le·tting you kno\v that --

8 Q. The paperv1ork. 

9 A. '\'?e never did. the pnper\vork because \ve never kne\·7 

10 \vhen she was coming. 

11 Q. The p~perwork never was done? 

1~ A. We waited until she wanted to do it. 

13 Q. You· expected her to arrive someti1ne in the 

1·! evening on fiunclay, isn't that correct? 

15 l\. It \vas on a Friday evening \•las \·lhc.~n she was 

16 supposed to arrive the last tiroe. 

17 Q. Are you sure you didn't·stay late on Sunday? 

18 1\. She said she'd be there at 8:30 and I said, 

1H well, I'll wait until 9:00. I'll even wait until 9:30. 

20 And, she says, \vell, I' 11 be there before 

21 then. 

22 And, she never arrived. 

23 . Q. You waited until 9:30 at night? 
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11 I 1\. I did. 

119 

2 Q. Some days prior to the tii~le she actually picked 

3 the:~ car up? 

4 

5 

6 

71 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

}\. Because s~c was in New Jersey. 

Q. Just some days prior to the --

A. Pardon? 

Q. You \vai ted for her to pick the ca.r up some days 

prior to the day she actually picked the car up, isn't 

that correct? 

A. I did. I \ias \vaiting. Right .. 

Q. You waited until 9:00 - 9:30 at night? 

1\. That evening, yes, sir. 

Q. While you ~ere waiting, the pa~crwork was ready, 

\·7asn 1 t it? 

1\. What I'm trying to say is: I didn't know whether 

she \vas coming .. 

~ While.you were·waiting for her, the pape~work 

was ready, wasn't it? 

1\. As far as I knew, yes, it was. 

Q. Your title people, your typists, get off at 

5:00 o'clock in the afternoon, isn't that correct? 

1\. 

Q. 

That is correct. 

And, there you arc a·t 9:00 - 9:30 at night 
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l wait.:ing for f\1iss Durl~in to picl: up her car? 

2 A. Right.. 

Q. 1\..nd, you arcn' t going to let. her have her cnr 

4 unless she fills out the papers~ 

A. Yeah, but we don't do all the paperwork so~eti~es. 

6 We just stash it and do it ourselves. So, it really 

7 wasn't, officially, as far as I know, made up. 

8 l'1nd, thc.t t' s the v.1ay we do. \·le have spot deli veri -- s 

!> sometimes at night. At 8:00 o'clock at ~ight, no one's 

10 there and v1e have to stash the papers on deli very. 

11 Ancl, then, send the invoice 0:1 the follo'i.ving day. 

12 Q. 'I'he paper ·stashing is once you have signed 

18 everything in blank and t.hcn you fill it in? 

A. She has the copy of the order there, and that's 

15 the same \ve' re going to give her on deli very.' 

16 Q. ~1y question is ·this: On a deaJ \-lhen you've 

17 got somebody coming ~n late, and you have to stash the 

18 pDper, you have them sign it in blank, and then you fill 

HJ it in later? 

20 A. '£he nex·t day, exactly~ 

21 Q. And, this night, you· didn • t kno\•1 Hhether the 

22 pnper\vork \vas ready, or maybe ready, or --

28 A. It maybe ready. I honestly didn•t know. As far 
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11 j as I kne\V, vre \·rere going to .stash l. t bet: a use \ve didn't 

I 
2 I kno\-J \W~P ~he \vas coming. 

3 Q. What's a lo\vball? 

4 MR .. COTNEH.: I'm going to object .. I fail to 

5 sec the relevancy of this. 

6 THE COURT: .P .. pproach the Bench. 

7 BENCH CONFERENCE 

8 THE COGR'r: \vhat \iould be the relevancy? 

9 :t·1R. 1\ELI.,Y: There is a practice called lo~vballing 

10 and highballing where a dealer will quote someone a 

11 tru.c1e-in value that is higher than t·~hat they cnn possibly 

12 do; and, then, by t:hat, they' 11 allow the person to go 

shopping around at other deulers, and the other d~~alcrs 
1:1 II 
1·! I THE COURT: \:hat difference does it n:ak<:~ 

15 1 
in this case? Isn't t.h:i.s · n conver:sion? 

lG MR. KELLY: Yes, sir. But, on that --

17 THE COURT: You're getting into, you knotv, all 

18 the negotiations and so forth. I think it's completely 

19 irrunaterial. 

20 f.!R. KEI.LY: \'V'hat I'm saying is that I think 

21 that the only way that a jury c~n tell the difference 

22 bet\veen \'That he claims is· a mistake --

23 THE COURrr: I don't think a mistake is a defense 
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1 to this. 

2 NR. KEIJLY: But, I think to\vard mitigation 

3 he's claiming a mistake. 

f·111. CO'l'NER: Certainly tr.it.igation. To\val.·d 

5 damages, '\~e • re claiming a mistake.. In fact., .Hr. Kelly 

6 on occasions has characterized \-Ihat happened as a mistake 

7 hiw.self. 

8 No\·;, aLsent some kind of proffer tha·t lo\·Jbc:tll:i nu 

9 was what was going on here, I don't think he's entitled 

10 t.o introduce evidence as t.o \·:hat it is. It's irrelevant:. 

11 THE COUHT: As fc1r as the Court is concerned, 

12 a mistake is not a defense in this case. It's a mistake 

13 that Peacock has to live \vith and, unless yoa. proffer to the 

14 Court where it would be material -- If you had a deal 

15 that. \·:us rnude, if you have a deli very of a vehicle and 

16 then. Poacock, und8r guise of getting· this signed, took 

17 it:. back '\·li thout any righ·ts --

18 NR. KELLY: Hy proffer would be this: 'l'hat, 

19 contrary to ·the mitigating circumstances, the mistake 

20 that: Peacock Buick might claim, I \·lould submit that a 

21 lo\·.;'ball and a highball and a bu'mp, it • s called in thE.~ 

22 trade, are no different than what appears on the fnce of 

23 this contract. The only way to tell the difference is 
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1 I to pry into the mind of the person who did it. 
/"L3 

2 I think, given --

3 THE COURT: Ho\·1 is that going to help the jury? 

4 1-1R. KELIJY: I think they cun tell --

5 MR. COTNER: It's going to inflame them, Your 

6 Honor. That's our point to it. It's going to inflame 

7 them, and we are alleging that the mistake was all that 

8 \·ias F.!ade. The proof is all in that direction .. 

THE COURT: If you're going to allow a mistake 

10 for mitigation, then I think you can go into it to show 

11 it was not a mistake. 

12 MR. COTNER: But, there has been no proffer. 

1:3 '!,here's not a scintilla of evidence that this v1as anything 

14 other than a mistake. 

15 All this is designed to do is inflame the jury, 

16 Your Honor. 

17 THE COURT: I think if your defense in 

18 mitigation is a mistake, then he has the right to cover 

19 all the avenues on that. 

20 But, if you're not going to ask for mitigation 

21 on mistake, then, of course, I ~auld not let him go into 

22 it. 

23 

.-
-~ 

... -

MR. COTNER: It would be a mitigation on punitive 
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I 

1 I damages only. As fur us 
I 

L·.he ev.i.clencP, the evidenc(! of 

2 I mistake is admissible. 

THE COURT;: It's not a defense to ·the charge. 
HI 
4 I 
Ji 

HH. CO'l,NER: Not t.o the conversion i tsclf. 

THE COURT: You can argue mitigation, but to 
I 

6 sho\·7 there \vas no mistake -- I can 1 t cut J.ir .. Kelly off 

7 in going c1o· .. ;n all the avenues that he has. 

8 So, the Court. v.,ould let him do i·t, but if it 

9 bE-~comes apparent that he 1 s on a fishing expedition, then 

10 

11 

12 

18 

1-.1: 

15 

lG 

17 

18 

lD 

20 

21 

22 

23 

J 

MR. COTNER: For the record, I would like to 

m.:tkc~ my objection no-:.·7: That there's been no proffer 

that there is any evidence to support a theory that a 

J.o·,,7ball o:r n highba.ll or a Lump \vas performed in thi~-; case. 

An~, in the absence o[ such proffer, I am 

making my objection on the basis that any evidence regarding 

those ~usincss practices is totally irrelevant and is 

ir·~ma ter ial, and is in f lammat.o.r.y. 

THE COUR'.r: If h<:: is unable t.o pl-ovc nnything, 

if it's highly prejudicial to your client, you may nake 

a motion at the tine. 

NH. COTNER: '!'hank you, Your Houor. 

---------------------
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BY HR. KF.LLY: 

0 Mr. Glasser, in the business of selling cars, 

there is a phrase called a lo\vball, isn't there? 

5 A. I've heard that expression, yes, sir. I don't 

61 use that prac:tice .. 

7 Q. And, that practice consists -- Well, it's also 

s related to a highball, isn't it? 

9 A. Yes, sir. 

10 Q. '.i'he prac·tice of lo\vballing or highballing 

11 consis·ts of quoting a trade-in value above that which 

12 you should, or could, isn't that correct? 

18 A. Yes, sir. 

1·! Q. P .. nd, one of the advan·tages gained by someone 

15 \-.:-ho quotes a trade-in price higher than they can, or vi ill, 

l6 perform, is that they are said to be taken -- Or the 

17 customer is said ·to be taken out of the market, isn't it? 

18 A. More or less, I would say. 

19 Q. And, by "taken out of the market" \-lhat you 

20 mean is,as that customer shops around, they have a price 

21 from the highballer or the lo\vballer that no other dcu.ler 

22 can compe·te vli th, isn't that. right? 

23 A. That's right. 
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J ('. consequcntJ.y, these other dealers are wasting 

., t.::-.·.i r t .. li~·:(! tnlkins to this person \•lith the inflated trade-

I 
:t i ,. ...n:ll. no, isn't that correct? 

I 
A. 

i 
I 

~, I . Q. 

G I baller or 

7 l"bumpecl", 

8 A. 

9 Q. 

Yes, sir. 

And, once 

lo\·iballer, 

isn't that 

Yes, sir. 

And, the 

the cust.omer comes bc:tck to the high-

·in any number of \•lays they are 

tr..e phrase tha·t' s used? 

bump, or the amount of the bump, is 

10 the amount tha.t the highballer or lo~vballer says he 

11 errorcd in compu·ting the trade-in value, isn't that: correct? 

12 A. That's correct. 

1!3 Q. And, thC! highballer or lowbnJ.Jcr clajms an 

14 error, isn't that correct? 

15 A. Yes, sir. 

16 Q. And, all this is in hopes that the customer, 

17 having .been every\·;here else, '\vill finally land back where 

18 he started, having been out in the market, and will go 

19 ahead and deal \·lith the highballer or lo\,·bnllcr, is that 

20 correct? 

21 A. Yes, sir. 

22 Q. Looking at a proposal, or looking at a contract, 

that contained a highball in it, there's no~.,;ay or lo\vbal 
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I I 

J ! I There's noHay to tell frotn the face of that. contract ., I 
2 unless you are familiar with the trade and how it works 

3 and what goes on in the tr~de and the discounts and 

all th~·!_:, there is no\·Tay to tell from the face of that 

contract whether there Wus a mistal:.c or \·The ther there 

\·las a highball or lo'tvball, isn't that correct? 

7 A. Yes, sir. 

8 Q. If I remember correctly, you told Miss Durkin 

as she left Peacock Buick, when you gave her her quote·, 

10 that she wouldn't find a better deal anywhere else, 

11 isn't that correct? 

121 
18 

I 
14 

A. Yes, sir. 

Q. And, yo-u knew, af·tcr she left:, after you gave 

her that price quote, that she was going to be shopping 

15 around, isn't that correct? 

lG A. I think I told her 'to .. 

17 ~ The only way the jury or anyone else, from 

18 the face of that contract and the circumstances known 

127 

19 to you in this case, could tell \·lhe·ther this ~1as a mistu.kc 

20 

22 

23 

or a highball or a lo~fuall would be bas~d on whae you 

say, isn't that correct? 

1\. 'l1hat' s true. 

Q. In the highball -lowball practice, it • s normally 

----------------
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essent~ial, isn't it, that the person \·Tho thrcv1 the high-

2 ball or the lowball be the one that bumps the customer? 

3 A. Yes, sir. 

4 Q. If I remember -- Strike that. 

5 You waited for Miss Durkin until 9:00 to 9:30 

6 at night? 

7 A. I did. 

8 Q. Isn't it true that you didn't understand \·1hy 

9 somebody \vent ahead and delivered this car to her \'Iithout 

10 your being present? 

11 A. Because we were in contact with·each other 

12 a lot of times. l'!nc.1, I didn't understand ho\v she could 

3 come in \vithout: calling me. S~e stood my up Friday nigh·t; 1. 

1.1 and all of a sudden, she's in the.re t.aking deli very· of 

15 the car. It didn't add up to me, why she'd do that after 

16 

17 

18 

19 

20 

21 

22 

23 

spending so many different calls about this and that, 

and ste had a friend come by. 

And, I couldn't understand hov."' she'd come in 

there without calling. 

Q. At no time, until af·ter delivery, and the time 

that she \vas talking to Nr.. Creekmore and Hr. Peacock, 

did you tell her that there was a mistake? 

A. I had no idea that there was a mistake, to be hone t. 
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1 Q. At no tinlc did you tell her nbout the freight 

2 charge, and at no time did you tell her 

3 A. I \vas going to explain about thnt when she 

4 came in on deli very. She kne\·T there • d be an increase in 

5 the price of the radio. She was aware of that. 

6 She must have been because she wanted the 

7 change, anCI. v1e tole. her it \•7ould be an increase. 

8 MR. KELLY: I have no further-questions. 

9 'rHE COURT: Do you have any questions of the 

10 witness at this time? 

11 NR. CO'JINER: One or t'vo, Your Honor. 

J•) ;.. At this ·time, I v7ould ask for the motion. 

13 THE COURT: Court would deny the motion. 

14 CROSS EXhi-1INATION 

15 BY MH. COTNER: 

16 Q. \vas a highball, lo\•lball or bump involved here? 

17 A No, it wasn't. I don't practice selling that 

18 \vay. I don't have to. I mean, there are --

19 Q, liavc you ever done a highball or a. loHball? 

20 A. Never in my life have I highballed .or lot.'lbo.lled a 

21 customer. 

22 Q. Was Jane Durkin the intended victim of a highball 

23 or lo\vball or bump? 
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1 A. I told her it was going to be $100.00 over 

2 cost, and that's a very close deal. I let her shop 

3 that. Not many deulers will sell a car for $100.00 

4 over cost unless you go to United Buyers, and t~at's what 

5 they' re set up for. 

6 Most of the dealers do make a little more profit. 

7 Q. About \•.7ha·t you l:no\•7 about highballs and lowballs, 

s would $1,000.00 be a reasonable figure? 

9 A. Tl:at \·?ould be exorbitant. They \vill highball 

10 a custorrer $200.00 or $300.00 as a rule, but not $1,000.00. 

11 Q. Why do you say it would be exorbitant? 

12 A. A thousand dollars is ridicutous, really. 

13 Q. Is it easily detectible? 

A. Easily, because it's just out of t.he qu·cst.ion 

]5 to ball a person $1,000.00. There isn't that much profit 

16 in a car to begin \"ith. So, roughly, you.' re speaking 

17 of an irr.possible. 

18 

J!} 

20 

21 

22 

23 

Q. There \vas no highbu.ll or lo\vball or bump in-

volvcd.hcre? 

A. I've never done that selling cars. I don't 

practice that. 

Not,hing further. 
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Al~'I'ERNOON SESSION 

('rhe Cou.r·t reconvened at 2:00 o'clock 

THE BAILIF'?: 'l'his Honorable Court is 

session. anu come to order. 

Ho\·l ma.ny rr\ore have? 

IvlR .. Altogether? 

NR. KELLY: 

(The jury return the courtroom and resumed 

their place in 

THE COpRrr: 

I'iR. I<ELLY: Honor, t1r. Creekmore .. 

\·!hereupon, 

RUSSELL CREEKHOHE, 

a witness, called for examination by on 

, S\·Iorn, . 

and·testified as follows: 

DIRECT EXM1INATION 

BY HH. KELLY: 

Q. Would you state your name and ~ddress, please? 

A. Russell Creekmore, GB19 ~oll Bridg0 Place, 

22 ~ .. nnandale, Virginia. 

23 Q. 

"' ·m 

You are the salesmanager for Peacock Buick? 
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A. Correct. 

Q. You held that positi~n in January and February 

of 1978? 

A. Yes, sir. 

Q. '£he first time you saw Hiss Durkin, sir, \•ia.s on 

January 5th, sir, wasn't it? The day before 

A. If that \vas the time of the appraisal, yes .. 

Q. Let me shovl you f'laintiff 's Ex'b..ibi·t 5, and 

9 ask if January 5th sounds right to you. 

10 A. January 6th. 

11 Q. At that time, Hiss Durkin \vvs denli.ng \·;ith 

12 Jack Glasser f.9 .~ the purchase of a nC\1 cur? 

13 Yes. 

1·1 Q. You entered into the transaction for the purpose 

15 of appraising a usee car? 

16 A. 

17 Q. 

18 Buick? 

19 1\. 

20 Q. 

21 A. 

22 Q. 

A. 

- • 

Yes .. 

Is that you~ normal responsibility at Peacock 

One of them, yes. 

How long have you been appraising cars there? 

At Peacock Buick? 

Yes, sir. 

~.lmost four years. Three years, nine months. 
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{!. How long have you been appraising cars altogether? 

I I 
A. 15 years, sir. 

' 
'J I Q. 

J appraised 
I 

Do you have any idea of how many cars you've 

over that period of time? 

51 A. 

61 Q. 

71 A. 

None whatsoever, sir. 

Is that because it's so many? 

Yes. 

1-'IR. KELLY: Your Honor, I would offer hi:rr. as 

un expert in appraising used cars. 

10 THE COURT: Any questions as to his expertise? 

11 MR. COTNER: No questions, Your Honor. We'll 

12 stipulate. 

13 BY NR. KELLY: 

14 Q. You n.ppraisecl this used. car at the cash value 

15 of $1,400.00, isn't that correct? 

lG A. That's correct. 

17 Q. That's wh~t the car itself was worth to Peacoc~ 

18 Buick, isn't that correct? 

19 A. Correct. 

20 Q. l'l.nd, that \·las the price t.hat Peacock Duick 

21 was willing to pay for the car itself, exclusive of any 

22 discounts or anything like that that might be thrown in? 

23 A. Correct. 
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ll 
1

11 
Q. After you did this appraisal, Mr. Glasser took 

I I 21· 1 over and proceeded to negotiate the dcul, isn't that 

3. ~ correct? 
i I 
' I 

f 1 j 'J'hat' s correct. 
~,' 
5

1

: ~ After he negotiated that deal, he did not bring 

6. that contract to you for approval, did he? 

I
I .. 

7 I !1. H o, sir. 

sl I 0 Isn't that the policy of Peacock Buick, not 

91

1 

I to require approval of the contract when you're going to 

10 ! order a nc=\·l car, isn't that true? 

11 li. In some instances, yes. 

12 Q. It would be true in most instances, wouldn 1 t it? 

1 ~ •J 
r .. 50 - 50, yes .. 

1·± Q. The practice is that you don't really check 

15 deals until deli very? 

16 A. Hith a fine-t:oo·th comb. Yes, at t.hr~ time of 

17 delivery. 

18 Q. Between the time of contracting and the time 

19 of delivery, it is possible, t~ere is nothing to prevent, 

20 anyone at Peacock Buick from revie\ving one of those 

21 contracts, is there? 

22 A That's correct. 

2a Q. t\'i th this revie\v coming up, after the contract 
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1 1s signed by the purchaser, after the purchaser has put 

136 

2 up ~ deposit, and after the car is ordered, and you have 

3 a four to six week delay, I gather? 

A. Yes, sir. 

~ Under your practice, it is possible, or can 

occur, that the deal that is ultimately consummated at 

7 the time of delivery, is at variance, by your procedure, 

8 by \•That was contracted for? 

9 A. Correct. 

10 Q. This is true, even though the purchuser has 

11 put up a deposit at the tin~e of contracting? 

12 A. Correct. 

13 Q. It is correc·t, isn't it, that during ·this 

l~! ,.;raiting period, during the time of contracting and time 

15 of delivery, there are five people at Peacock Duick that 

16 have the authority to review these deals in this contacts, 

17 isn't that true? 

18 

lD 

20 

21 

22 

23 

A. Four or five, yes. 

Q. Do you remember my taking your deposition on 

Septell'ber 15th in t··lr. Cotner's office? Do you ren-.err.ber 

I took you~ deposition? 

A. 

Q. 

Yes. 

Looking at lines 17 through 19 and 
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1 refresh your recollection? 

2 A. I'' iue. 

3 Q. Ho·H n:any people could revic\v? 

4 A. Five people. 

5 Q. During the periods in this case, not~ one of 

G those five people, to your knov.llcclge, revic\-,7 ed this 

7 particular contract, isn't that correct? 

8 A. Correct. 

9 Q. And, there \vas no·thing to prevent any· one of 

10 these five people fron1 revie\·l.ing this contract? 

11 A. Correct. 

12 Q. It was pursuant to the practice of Peacock 

137 

13 Buick of not rcvie\•l.i.n9 con lrc~c1:s until deli. very that the~;e 

1·1 five people dic1n' t bot.h8r rev.ie\·iing them, isn't th3'l: 

15 correct? 

16 • A. Correct. 

17 Q. I4r. Creekmore, if 1 understand co17rectly, you 

18 claiiT! as soon as you sa\.v this contru.ct, Exhibit 1, yon 

19 spotted the mistake? 

20 As soon as I saw it at time of delivery, I 

21 spotted t.he mistake. 

23 

Q. Just by looking at i·t? Just by --

A. There were other things involved. 

--- ______ .. _____ _ 
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Q. What other things were involved? 

2 A. \\hen I subtracted the appraised value of the 

3 used car from the nllo\vance, total allov;ance, then I kne\•l 

that there had been a mistal~c .. 

Q. You say that you first sa\·l this contract, 

though, approximately January 7th when you ordered the 

7 car, isn't that correct? 

8 A. Yes. 

Q. And, to order the car, you had to have your 

10 copy of Exhibit 1 before you, isn't that correct? 

11 A. Correct. 

12 Q. At that time, when you were ordering the car, 

13 you didn't spot this problem \•li th t.he trade-in? 

1·1 A. No, sir, I. did not .. 

15 Q. Af·ter you ordered the vehicle, you kept your 

16 copy of Exhibit 1 in the file? 

17 A. Correct. 

18 Q. \•7hich \vas in your office? 

19 A. Correct .. 

:, 

20 Q. .]}.nc1, it's accessible to you ancl the other people 

21 who can review contracts; it's also accessible to salesmen? 

22 A. 

23 Q •. 

Correct. 

To your l.no\vledge, during this \"laiting period, 
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ot no tiw·~ c1ic.1 anyone! botl:cr to revi(:!\V' ·tbi.lt file or thut 

1~. Correct. 

Q. Under the policy, you didn't pl«n t.o have it 

G A. Correct. · 

7 Q. A file could be reviewed if.a customer called 

8 to find out when her car would be in, isn't that correct? 

A Not necessarily, no, sir. 

91' 
10 1 

)I 

::'I 

Q. But, it could be revie\veCI. at thRt time? 

k It could be, but it's not-necessary. 

Q. It is necessary for \•1l1oever checl:s on the s·tatus 

o£ thvt vehicle to pull that file itsel[? 

14 I I l\. Just to kno\v the order number of the vch icle 
I 
I 

]5 I tha·t' H ordered. 

}f) I Q. Pull the file itself, and that file \·7ould contain 

17 the contract? 

18 A. On the outside of the con·tract, it: \vould ha 've 

J 9 the order number. 

20 Q. To your knowledge, if there were any inquiries 

21 received by Peacocl~ Buick etbont the stat.us of this car, 

22 no one, \vhen theypulled the file to check the on the status, 

2:3 botl1ered· to look at the contract? 

AUDREY J. RUDIGER REPORTING SERVICE 
CE:RTIFI!:O Vi!H9ATIM USPORTERS 

3SSf4 CHA!N EiRIOo:;E HOAO 

FAIRFAX, VIRGI:'IIIA :!2030 

591·3136 
1.1.4 

;g 



---·----------·-----·---• 140 

1 A. No, sir. 

2 Q. You didn't? 

3 A. No, sir. 

4 Q. NOY.l I Niss Durkin did not picl~ up her ne\v car 

5 on ·the night that it had been arran9ed, isn't that correct? 

6 A. 'l'hat' s correct. 

7 Q. And, normall~7 , before a car is picked up, t.he 

8 pa~erwork is prepared that day, isn't that true? 

9 A. Correct. 

10 Q. N0\'7, the paperv1ork would move from your office 

11 I to someplace to be typed? 

1•) ... A . Cor1:-ect. 

13 Q. Do you move it? 

l·! A. 

15 Q. Do you know whether you moved this particular 

16 contract? 

17 A. I do rtot know, sir. 

18 Q. Before you have the deal typed up, do you revic\v 

19 the file as to what has to be typed to make sure --

20 A. 

21 Q. 

22 A. 

2:3 Q. 

Sorne·times. Sometimes not. 

You didn't review this one? 

No, sir. 

Once it is typed, it is put in what you all call 
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1 a rack, isn't it? 

2 1\. Correct. 

~ 
~ 141 

8 Q. Nobocly checks to :r.1al::c sure tha·t the typist has 

·1 t:ypcd up the deal that's in the contract, isn't that 

corrnct.? 

1~. No, sir. 

7 Q. They do not check? 

8 1\. They do not. 

9 Q. You do not check it yourself? 

10 No, sir. 

11 Q. And, ·this part.i cul nr instance, you didn't check 

12 it either, did you? 

l~. No, sir. 

1-! Q. Once it's placed in the rack, it's avaiJablc. 

15 for the salcsr.·tE.~n to pick np, isn't ·that cor:t~ect? 

lG 1\. Tha·t' s correct. 

17 Q. It's also accessible to you? 

18 A. Correct. 

19 Q. Or any other salesman, really? 

20 1\. Correct .. 

21 Q. l'.ncl, to your kno\·7led.gc, neither you nor anybody 

22 

1 

:~se revimved t.l::e papenmrk that was prepared under this 

23 ~ntract while the file sat in the rack? 

2 
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1 ]\. No, sir. 

2 Q. Do you kno\·7, in fact, \-lhcther this papcr\·;ork 

3 \vas ready on thE! scheduled day for l·1iss Durkin to pick 

4l her car up? 

5 A. No, sir. I would say it was not. 

6 Q. The paper\vork was not ready on the day she 

7 \-las to picl'. i ~ up? 

8 A. On the day she was scheduled to pick it up. 

9 Q. You heard fv~r. Glasser talk about "stash", and 

have them sign blank papers, and fill it out later; is 

that the procedure that would have to be followed? 

12 A. Once more? 

Q. You heard Hr. Glasser, I ·think, testify as to 

1-1 "stash", and signing papers in blanJ~, later to be typed 

15 in? 

16 A. I heard that, yes .. 

17 Q. Is that the procedure to be follo'"..ved, thr~n? 

18 A. Not at all times, no, sir. 

]9 Q. Eventually, there did carne a tir.1e \-Jhen Hiss 

20 Durkin's paperwork \\'as prepared? 

21 A. Correct. 

22 Q. And, it was ready on the day she actually did 

2:3 pick it up? 
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A. Yes. 

Q. And, between the time that it wns typed «nc1 

the time that she actually picl:cc1 it up, to your kno~·:lcdge, 

no one reviewed the typing or the contract? 

A. That is correct. 

Q. No\·."',· tliss Durkin spoke to you \·!hen she camE! 

to pick her car up? 

A. Yes. 

Q. Did you pick up her file? 

A. Ho, sir. 

Q. You had Hr. Bell do it? 

A. I had f·1r _ Be 11 deli vcr t:he-~ car. 

Q. In delivering it to Hr. eell, you cJ:i.c]n't 

cx[.lcct Ilr. Bell ·to rcvic\•1 it., did you? 

Q. l'~nd, you knet.·i tl'!at Hhen l1r. Bell \vas through, 

he was going to put her in that car, isn't that correct? 

A. Correct. 

Q. So, you }~ne\·l that this file had not: been 

20 revie\·;ec1 at all? 

21 A. Correct. 

22 Q. And, \·:ithout having revie\ve<.l it at all, you 

23 were going to allow Mr. Dell to let her go in that car 
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1l I basca on the paperwork that you had not reviewed? 

I ' '>' I 
-, i 
a· I 

J 
_I ..,, 

c 

7 

8 

9 

10 

11 

12 

A. Correct. 

Q. l'.fter the car is delivered, or the deal is 

deli vercd 1 the salesman tha·t J.s responsible places that 

file on your desk, isn't that correct? 

A. Correct. 

Q. And, at that point, you would expect the 

purchaser or the customer ·to be gone? 

A. Under normal conditions, yes. 

Q Or on their \·la.y out? 

ll. Under norDal condi·lions 1 yes. 

Q. Not_ having revie\ved this file, you didn't ask 

18 Hiss Durl-:in to stay around? 

1-! A. No. 

]5 Q. And, didn't expect her to stay around? 

16 A. No, sir. 

17 Q. Once you undf~r·took to review that file, you 

18 wer8n't aware of any paperwork that was required of Miss 

19 Durkin to consurrmate this deal that she had no·t completed, 

20 are you? 

21 A. I find that out at ~he time I review the deal. 

\'7hen you revie'i.ved this file, all the papertvork 

2:3 that she \'las required to do \'las done? 

" zg• 
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1t A. It \vas done. 

2 Q. And, she had paid nll the money thn·t she \·!as 

3 obl:i ~-~ettcd to pay? 

4 l\. Correct. 

Q. And, she had delivered the title to tlte trade~in? 

A. Correct. 

7 Q. In the course of Mr. Bell workino on this 
• oJ 

s paper with Miss Durkin, you had occasion to talk to her 

9 about a problem -- Was it bumper or tail~ight? 

10 A. Yes. 

11 Q. \'lhile you \·;ere talkin9 to her about the bumper 

12 or taillight, you didn't mention any revic\~ of the papers, 

1a or try to revie~·: the papE"!rs a-t-. all yourself? 

1·1 A. No, sir. 

15 Q. \·!bile you \verc poin·ting out the bumper problen,, 

16 or the taillight problem, you didn • t direct :t--lr. Bell 

17 to review them while you all were outside looking at this 

18 car, dic1 you? 

19 l\. No, sir. 

20 Q. In getting Mr. Bell ready to denl with Niss 

21 Durkin, you told him to charge ~xtra for the cassette 

22 and the freight, isn't that correct? 

23 A. Correct. 
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1 Q. In doing so, you didn't check Exhibit 1, or 

2 yotlr cop)7 of Exhibit 1, to find out '\\'hat she was charged 

3 for an eight-track, did you? 

A. Sir? 

5 Q. On the contract --

6 A. I knew the difference. 

7 Q. Based on information available to you from the 

8 manufacturer? 

A. Correct. 

10 Q. But you didn't know what the charge actually 

11 made to her was on the contract, did you? 

12 A. M~ •. Bell told me. He called me over to the 

1:3 desk. 

14 Q. .He calleu you over to the desk? 

15 A. Called me over to the desk, and asked. the 

16 difference in the $15.00. 

17 Q. But, prior to giving Nr. Bell the file, or 

18 having him take the file, and you were telling him to 

10 charge extra for the cassette and the freight, you didn't 

20 compare with the contract, right? 

21 A. No, sir. 

22 Q. Now, of course, \·Then Hiss Durkin and Nr. Bell 

23 \\7ere discussing the price that she had to pay and the extra 
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approximately $15. 00 that she \'las to be charged, you 

\vcrc called in to explain it: to her, isn't tha-t correct? 

1\. Correct. 

Q. And, the contrac·t \•U.lS t.here·.? 

· A. Correct. 

Q. A.nd, you explained to her the cost difference 

be·t.ween the cassette and the eight-track tha·t \vas ca.llcd 

for in the contract? 

A. Yes. 

~ You explained the freight charge? 

It Yes. 

~ And, why you felt you were entitled to that? 

ll. Yes. 

Q. At that: time, you didn't reviev.1 the contract? 

A. No, sir. 

~ And, you didn't spot the $3,500.00 err0r, or 

the error in the $3, 500. 00 figure right a\•l.:ly? 

A. No, sir. 

a Eventually -- You didn't sec her any more 

rcgardin9 the paper\vorJ.:. after your explanation to her 

as to the cassette anc1 freigh·t.? 

A. No. 

Q. At that point, you assumed that she left with 
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1! I the car? 

2'1 
3 I 

A. 

Q. 

Yep. Yes. 

And, then, Mr. Bell came to you, and he svid 

·1 there \•las a problem \vi t.h the gas? 

5 A. Correct. 

61 
Q. And, the gauge \vas reading "Empty", right? 

7. 1\. Correct. 

8 Q. And, at that time, the file W?..S on your clesk? 

9 A. Correct. 

10 Q. I·t had been since t.he time Mr. Bell con~pletcd 

11 the papcr~vorl: \·7i th Hiss Durkin? 

12 A. Very possible .. 

].(; Q. Until the time he approached you \vith the 9as 

1·1 problem? 

15 A. Correct. 

16 Q. Of course, during thv.-t time, you expected he:r.· 

17 to be leaving the premises? 

18 1\. 

19 Q. 

20 1\. 

21 Q. 

22 gasoline? 

23 A. 

Correc·t. 

But, you-still didn't check? 

No, sir. 

No\v, you decided that she should have some 

Yes, sir. 
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I I 
1. 

2 

Q. 

A. 

Q. 

A. 

(l. 

And, you gave hc:c directions t.o the gas stat.ion? 

Ye~·;, sir. 

Do you remember t.he phone call t.hai: she :mentioned ::1 

No,· sir. 

But, eventually, you decided to send one of 

G lot boys off to get the gas rather than Hiss Durkin? 

7 1\. Corrcc·t. 

8 Q. So, you changed your mind from giving her 

directions and sending her off to having somebody else do 

10 

] 1 ! I 

1211 
13 1 

1\. Correct. 

Q. Did you ask Hiss Durkin to st(;ly .in your office 

or any thin~ \·:h ile you revie\ve<1 t.hc file or anything l.il:(~ 

].J tbat"? 

15 A. No, I did no·t. 

lG Q. You allo\·?ed her to go on her \·lay? 

17 1~. Yes. 

18 Q. And, at that point, you cxpec·tcd thwt sof!l.eboc1y 

l!l \vould come back \•d. th the car anc1 ·the gas or \•lhat.ever it 

20 was that she needed, and she'd drive off and be gone? 

21 A. Correct. 

Q. It was at this time, for the first time sihcc 

23 January of 1978, that you checked this deal? 

,. . . 
•• .• ,;:~ ... ~··: • .!·~\.,"'. :.,. ...... ~~··! ... .,.: .. .:_ ....... "!':,:..-; 
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1 A. Correct. 

:I 
Q. And, you say you spotted it right a\·lay? 

A. Yes, sir. 

4 Q. You called Niss Durkin in? 

5 r,. Yes. 

6 Q. And, she said that you \iere \vorking on your 

7 adding machine. and trying to find the $1,000.00. 

8 A. Double-checking, proving my O\•!n theory. 

9 Q. At that point, :you had her brought in, or you 

10 asked her t.o co1!1e in? 

11 A. Yes, sir. 

12 Q. And, she came in, and at that point you told 

13 her that you c6uldn't let her have that car unless she 

1·! gave you $1,000. 00? 

J5 A. I told her I could not deliver the car because 

10 we were $1,000.00 under cost, and I had just found the 

17 mistake. 

18 Q. And, there was going to be a loss on that car 

19 if you all went through with the deal? 

20 A. It would be a loss on the deal, yes. 

21 Q. No\v, prior to that time, or at that time, you 

22 explained or tried to explain to her what was going on 

·23 by \vay of the mistake, isn't tha·t correct? 
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1\. Correct. 

Q. Rut, to your knowledge, prior to the conver-

sation \•7it.h you, \vhcn you Here telling her she had to 

an ext.ra $1,000.00, or had to pay $1,000 .. 00 to get 

5 the car, no one had explained appraised value, to your 

6 kno\·lledge, had they? 

7 A To Miss Durkin? 

8 Q. Yes, sir. 

A. No, sir. 

Q. In fact, she, in all likelihood under your pro-

ccdurcs, woul~n't have even seen that appraisal slip, 

l:l isn't that correct? 

J:J She could have. A lot of custowcrs do. 

Q. It's not normal, though; or it's not expected 

15 that they '\vill be shov;n? 

lG A. 50- 50. 

17 Q. To your knowledge, no one had explained discount 

18 to her? 

]!) A. No, ~ir. 

20 Q. And, to your knowledge, no one had explained 

21 the 17 percent discount? 

22 

2:3 

A. 17 percent mark-up. 

Q. No one had explained that? 

------------------------
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1 A. No, sir. 

2 Q. And, whether or not it was based on invoice 

3 or list? 

4 A. No, sir. 

Q. Anc1 the ·fnct that the discount was really added· 

:1, to the trade-in allowance? 

7 A. No, sir. 

8 Q. No one explained about an A body car? 

9 A Not that I know of, no, sir. 

10 I Q. No o11e explained abou·t an inventor.):' card? 

I 
111 ! 
12 

A. No, sir. 

~ And, when you came up with this appraised v~lue, 

12 you might helVe used a couple~ of books, a black book or 

14 NADA, isn't that correct.? 

]5 n. Yes. 

16 Q. To your r~no;·!ledge, no one up until that time 

17 had explained the black book or HADA to her, is that correct?l 

18 A. Correct. 

19 Q. You undertook, at that point, to explain it 

20 to her? 

21 A. Yes, sir. 

22 Q. That \·las after you told her she h\-tc1. to pay 

23 another $1,000.00? 
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I 
A. Yes, sir. 

2 'l'HE COUH.rl': Did you explain both booY.s, or 

3 the black book 

MR. COTNER: Your Honor, that was 

~I 
'-'I 'fHE HITNBSS: tve use the black book, and I 

61 
I 

tried to explain to her why, telling her that it was 

7 $1, 000.00, trying to explaj n to her exactly \vhy, hol,v \ve 

8 do it. 

THE· COUR'l': Did you use the Nl\..DA book also? 

~rHE l·?ITt·JESS: no, sir. t~e use the black book. 

11 It's a weekly publication . 

12 . HR.· COTNER:· I am going to object to l\1r. Kelly's 

18 characterizing h.i.s statement that he had requ.ired her to 

14 pay $1,000.00 before she could get the car. That 'v-as not. 

15 his testimony. 

16 'l'HE COURT: I think his testimony \vas that he 

17 would not deliver until it was paid. 

18 MR. COTNER: Begging the Court's indulgence, 

J9 I believe, if the record could be recalled, that has never 

20 been his testimony. That has been the allegation of Mr. 

21 Kelly, Mr. Kelly's statement of Miss Durkin's. 

22 

2:3 O\vn memory. 

THE COURT: The jury 'tvill have to rely on their 
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1 I 

Q. '.rhr.ouyhout t.he c~1.<1y of deli very 1 I\·lr.. Creekmore 1 

a there \vus no 5ntention at all, to your J.~no\,:J.edge, of anyone 

"1 on t.hc part of Peacock Buic}~ ·to renppr<:lif;c her used car, 

f' was ·thr-!re? 

6 n. No, sir. 

7 Q. In fact, it was not reappraised? 

8 A. No 1 sir , i ·t v: as not .. 

Q. Nhile you \·lcr.e explaining to her that you couldn • 

10 delivf'r the cnr -- \•icll 1 you \·Jere explaining to her tha·t 

11 you couldn • t. deJ. i ver the car minus ·the $9 00. 00 or $1,000. 00 

12 profit, isn't that correc·t? 

13 ;,_ Correct. 

1·.1 Q. \·Jhilc you \·:rcrc-: explainin9 this, she go·t upset? 

15 1\. Yes. 

lG Q. And, she stCl.rted crying? 

17 1\. Yes. 

18 Q. l~nd, you ,.,rcrcn' t gett.in9 through ·to her? 

1~> A. Ev ide:ntly not. 

20 Q. Eventually the lot boy came~ back wit.h t:he car? 

21 A Correct. 

22 Q. And, of course, he didn't know that you had 

23 asked Hiss Durl:in to com.e back in your office and discuss 

- ------------------------------
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1 this deal, and that you were going to ask for another 

2 $1,000 .. 00? 

3 ]\. No, sir. 

·! Q. So, he tried to return the keys to her, isn't 

5 that correct? 

6 A. I don't remewber that instant, if he returned 

7 them to her or to me, no, sir. 

8 Q. You wound up with the keys? 

9 A. Yes, sir. 

10 Q. And, you hn.d no intention of giving those to 

11 .Hiss Durkin? 

12 A. No, .. sir. 

13 Q. If she \·Jould have given you $1,000.00, you 

14 would have given her the keys? 

15 A. Yes, sir .. 

16 • Q. \'7hile she \vas upset and crying and you \·Jeren' t 

17 getting through, you called in Michael Peacock, isn't 

18 that correct? 

19 A. Correct. 

20 Q. He is President of Peacock Buick? 

21 A. Correct. 

22 Q. At that time, ho\.; long did it take you to 

23 explain to him what the situation was? 
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A. Just n mat tcr of a minute, very quic}~ly .. 

Q. You <lidn' t e>:plain ·to h:i.m that the~je pap~rs 

had never even been reviewed? 

1\. No, sir. 

Q. Did· you explain to him that she had. dr .i.vcn that. 

car out to the street and brought it back? 

A. No, sir. 

~ Did he ask about it? 

A. No, sir. 

~ Did he nsk if it was reviewed, if the deal was 

A. No, .. sir. 

Q. lie told Hiss Durkin that he couldn't clr-!livcr 

that car to her Hith $1,000 .. 00 loss on it, isn't that 

correct? 

A. Correct. 

Q. Nothing Hns able to be \.;orkcd out \vh-:~reby you 

vlould be willing· to gi vc Hiss Durkin the automobile unless 

she gave you $1,000.00, right? 

A. Correct .. 

~ So, then, it was dedided by someone or the other 

that she should drive back in her trade-in? 

A •. Correct. 
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1 Q. ~ho decided that? 

2 A. Mr. Peacock anC!. myself .. 

3 Q. Who took her out to the car? 

4 A. I did .. 

Q. Did you· take the tags out to be changed? 

A. Yes .. 

7 Q. Who directed that? 

8 A. I did. 

Q. Were the tags, in fact, changed? 

A. Yes. 

11 Q. While you were out there with Miss Durkin, 

12 did you ask her to give you her papers? 

13 A. Her copies, correct. 

14 Q. And, you \vanted anything that Peacock Buick 

15 had given her, didn't you? 

16 A. Only the tag papers, her copy of ·the bill of 

17 sale. 

18 Q. Let me sho\v you page 54 of your deposition. 

19. This might refresh your recollection. I direct your 

20 attention to lines 17 through 23, and at the top of 

21 page 55 .. 

22 A. Yes, that's correc·t. 

Q. So, it \'las anything that she hud go·tten by r.va-':l 
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1 of papcr\vork from Peacock Buic};? 

2 A. Correct. 

3 Q. The reason you wanted the paperwork, as I 

4 understand it, was just as a ~atter of prnctice; you 

5 don't kno\\] \-lhy? 

6 1\. They 't·!ere no good to h~r, and I voided tr.e deal. 

7 Q. You voided the deal? 

8 A. A.fter the papers came back, ancl I got the 

9 envelope, I voided the deal and authorized the return of 

10 her cleposi t. 

11 Q. You did that? You, Russell Creekmore, did 

12 that? 

13 1\. Yes, sir. 

Q. Because it was going to be $1,000.00 loss if 

15 Peacock Buick went through with that contract as written? 

16 1\. Correct. 

17 Q. In asking for those papers back, it being a 

18 matter of practice, and they \vercn' t any good to her, you 

19 can't think of any other reason that you wanted those 

20 papers back? 

21 1\. 

22 Q. 

28 1\. 

Ill 

No, sir .. 

You \-Teren' t trying to hide anything? 

Not one iota, no, sir. 
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I 
I 
I 

1! I Q. '£hey \vcren' t of any va 1 ue to Peacock Buick, 

2! i though, were they? 

a I l\. No, sir. 

~ And, you are saying that you went out to this 

car with an upset lady, '\vho wets crying, distraught, and 

6 she wasn't going to ·get a new car, this deal you'd just 

7 voided, and you go on to ask her for paper back as a matter 

8 of practice because they were no good to her even though 

9 they weren't of any good to Peacock Buick? 

10' 

an 

]3 cnr 

14 

15 

16 

17 

18 

19 

20 

21 

22 J 
23 

A. 'rhat is correct._ 

Q. Once you sa\·l, once you reali7.ed, there had been 

error, it '\vas your <.1e.Eini te inten·t.ion to get that 

bacJ::, \·?asn' t it? 

A. Or rench an a.greemen·t \·Ti·th Hiss Durkin. 

Q. A thousand dollar agrce~ent? 

A. Correct. 

Q. Othertvise, you intended to. get tha·t car back? 

A. Yes, sir. 

n And, that was at Mr. Peacock's direction? 

A. Correct. 

~ That's ~he President· of Peacock Buick? 

A. Correct. 

NH. KELLY: . 
.ncr (lUestions. 
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Q. Would you state your name and address, please? 

4 1\. Robert E. Bell, Route 3, Box 205E,Harpers 

5 Ferry, West Virginia. 

6 Q. \vhere are you employed? 

7 A. Peacock Buick. 

8 Q. \·7ere you employed there in Januu.ry and February, 

9 1978? 

10 A. Yes. 

11 Q. As a salesman? 

12 A. Yes. 

13 Q. The first contact you had with Miss Durkin was 

14 on February 21st of '78, isn't that correct? 

15 A. I believe that's the date. 

16 Q. The clay that she came in to pick up her car? 

17 A. Yes. 

18 Q. On that day, ~1r. Creekmore sclec ted you to 

lD make the delivery because the salesman that had made 

20 the deal \•Tas not there? 

21 A. That's correct. 

22 Q. And, the way that is determined is there is there 

23 \-Jha.t is called an up-rack on \•lhich the salesmen • s names are 

J 
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11 i 
· 1 1 is ted in order as to \vho gets the next deal? 

162 

2 I 
I A. That's correct .. 

Q. 1\nd, you \·:ere at t:.he bottom of the up-rack? 

4 1~. Correct. 

Q. You had only been at Peacock Buick for a 

6 month at that. ti:rne, hadn't you? 

7 A. That's right. 

8 Q. And, so, Hr. Creekmore selec·ted you, he gave 

you the folder? 

A. Yes. 

Q. Did he go over the folder with you at all? I 

12 I 
I 

A. No. It \'-7as normal procedure that, merely, he 

1:3 l \·:oultl hand tho folder., all t~he nccessu.ry pap2rs \·Jere 

]._l I contained therein, and \·?e would just. go from thc-.!re. 

I 
I 

15 It was your responsibility to go ahead and Q. 

lG deliver the car, complete the paper\·Iork and deliver the cu.r? 

17 A. 'l1ha·t' s correc-t. 

18 Q. To your kn~\vledge, those papers had not been 

HJ rcvie\ved at all before you r·cceivcd them, isn 1 t that 

20 correc-t? 

21 . A. I \·:asn • t aware of them being revie-\ved or anything 

22 of that nature. 

28 Q. You didn 1 t re.v~e\,7 them_ yourself? 
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A. No, unh-unh. 

Q. You didn't revie\v the contract itself? 

A. Not really, no. 

Q. You didn't spot anything in the contrac·t that 

caused you any alarm, isn't that correct? 

A. No. 

7 Q. Ancl, you expected any revie\v of these documents 

s td take place after you had given Miss Durkin the car, 

9 isn't thnt correct? 

10 A. You say I \~as \-.That now? 

11 Q. You expected any review of these documents.to 

12 take place after you had given Miss Durkin the car, isn't 

13 tha.-t correct? 

14 1\. Expect.ed vThatever the procedures \·Tere in his 

15 area. I \·7asn' t aware of i·t. 

16 ~ In going over this paperwork with Miss Durkin, 

17 to your knowledge, were there any papers that were 

18 necessary to be signed that \\7~re not? 

19 1\. No·t to my kno\·lledge. Not to my recollection, 

20 let me put it that way. 

21 Q. To your recollection, there was no payment 

22 due that 'tvasn' t made? 

23 A. Whatever the figures that were indicated on the 
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1 invoice. I merely collectcc1 that ainount. of money. 

2 Q. So, whatever wns called for, she paid? 

3 1\. 'rhat' s correct. 

4 Q. Or whatever had t.o be delivered, she delivered? 

5 A. 'l'ha·t' s correct. 

G Q. Notv 1 in addi t.ion to what \·:as called for there 1 

7 you sold an extended v7arran·ty 1 didn't you? 

8 A. I'm quite sure that's correct, yes. 

Q. You also coJ.lect.ed an amount over and above 

10 what was called for in that contract? 

11 A. In the Sl:tm of the extended '{:!arran-t::y. 

12 Q. You ha.d to collect some additional char<Jes, 

13 isn' ·t thc-d: correct? 

A. Whatever was written on the pvper. I don't 

15 recall precisely the exact amount. 

16 Q. Let me show you Exhibit. 2 and E:-:hibit: 1, and 

17 I am going to ask you to compare the amot1nt of Exhibit 2 

18 \·lith the carbon amount at the bottom of Exhibit 1. 

19 Yes. 

20 Q. Exhibit 2 is the check you received, isn't it? 

21 A. I'm sure that's riglit .. 

Q. And, Exhibit 1 is the copy of the contruct under 

23 which you \-.?ere operating, . isn't ·that correct? 
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1 A. I'm sure that's right. 

2 Q. And, you collected an anount over nnc.l above 

3 what was cnlled for in the contract? 

4 A. l\'hatever the checl: \vas, and \vhatevcr it said 

5 on i::he bo·ttomline there is v1hat I collected, yes. 

6 Q. Do you recall any discussion of freight charges 

7 or eight-track tape or cassette? 

8 A. I didn't get involved in that at all. 

9 Q. Not at all? 

10 A. I di~n't get involved in that. 

11 Q. Do ~7 ou call Hr. Creekmore over to get involved 

12 ~n it, as you recall? 

1-;, 
•.) A. Not to my rccollec·t.ion. 

Q. At the time you were going through this paper-

15 \·1ork \"lith Hiss Durkin, do you kno\v \·Jhere her usee car \vCis? 

16 A. I honestly didn't know, but I assumed it 

17 ,.,ould be right out in fron·t \•lhere most of our customers 

18 put their car prior to deli very of their ne\·7 one. 

19 Q. You did.n' t intend to reappraise it, or have i·t 

·_'>0 0 :"t? reappr aJ.sec .. 

21 A. No, that \vasn' t in rey area. 

22 Q. To your kno\vledge, no one else intended ·to 

23 reappraise it, did they? 
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A. Not to tny kno\·llcdge. 

Q. When you sat down with this paperwork to be 

3 completed, you ha.d a contract ~ .. 1i t:.h no signc·.tt urc-! do\:ln 

•1 '\·There it says, "Approvcd 11 ? 

5 A. Yes. 

6 Q. It • s normal tha·t Peacock Buick not have a 

7 signature down there, isn't that correct? 

8 A. I '\\'ould say y~s to that. 

. 9 Q • l~fter you got through \•li th all of this paper\vork, 

10 and you turned this hack over to Mr .. Creekmore, the 

11 salesmanager --

12 A. Yes. 

13 Q. -- Anc1, you \·JeH·t on J.7 0Ul:' \·tay? 

J.4 A. That's correct. 

15 Q. Do you re:merrJ)er any problems \·-lith floormats, 

16 do you rewember that at all? 

17 A. No, I don't. 

18 Q. Do you remember any problem \vith taillights? 

19 A. No, I didn't get involved in that. 

20 Q. ·Do you remember any interrup·tion during the 

21 course of all of this when taillights ~ere discussed? 

22 A. 

23 Q. 

No, I don't. 

When you had completed this paper\vork, you gave 
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1 Hiss Durkin the keys, isn't that. corr(~ct.? 

2 A. Yes. 

3 Q. And, you gave her copies of all of the uocuments? 

4 A. That's correct. 

5 Q. And, you expec·ted her to drive off? 

G A. That's the normal procedure, yes. 

7 Q. Not to be seen • ? aga:tn. 

8 1\. Tha·t' s generally the \•;ay it is, yes. 

9 Q. In the course of doing this paper\<Jork, you 

10 mace out a sticker, didn't you? 

11 A. Yes .. 

12 Q. Jl.nd, I sho·.·; you Plaintiff's Exhibit No. 4, and 

13 ask if you ·can identify t.hat:? 

1·1 A. That's to identify the trade-in, ~he car that's 

15 due into us, and it's assigned a stock number for that car. 

16 Q. A stock number? 

17 A. Yes, which is the top figure there. 

18 Q. That's for Peacock Buick's inventory control? 

19 A. Yes. 

20 Q. Did you cause this sticker to be placed on 

21 her used car? 

22 A. I normally do this, yes. This is normal proce-

23 dure. I assume I did .. 
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1 Q. Physically, \-Tith that car there, ancl \vith that 

2 sticker on it, that car was taken into Peacock Buick's 

3 inventory, isn't that correct, used car inventory? 

4 A. This is \·lhc.re it normally goes. 

5 Q. If anything else is left to be done, it's just 

6 internal paperwork, isn't that correct? 

7 A. That \•1oul.d be correc·t, uh-huh. 

8 Q. Then, eventually, Miss Durkin came back to 

9 you and there \vas a problem '"i th the gas? 

10 A. That is correct. 

ll Q. And, you went to Hr. Creekmore and t.olc1 him 

12 about the problem? 

13 A. rl'hat 1 s corrcc·t. 

1-.l Q. Bet\•!een the t.im-2 :you laid tha·t file, \vi·th all 

15 of the completed paperwork and the contract on Mr. Creekmore's 

16 desk and the time that you went back to him about a 

17 problem over gas, approxi~ately ten or fifteen minutes had 

18 elapsed, hadn't they? 

19 A. I don't t.hink i·t could have been that much, 

20 really. 

21 Q. Let me shov1 you page 

22 A. I'm not sure. It's hard to recall exact, 

23 precise, times. I'm not sure. 
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1 Q. Do you rcrr.ember your deposition on November 20th? 

2 A. Yes. 

3 Q. Let me shoH you page 15, lines 13 through 17. 

4 A. Uh-huh. 

5 Q. And, ask you if that helps your recollection. 

6 Just take your time. 

7 A. ·without question, I said this. I said ten to 

8 fifteen minutes, is \·That I said in the deposition. So, 

9 I assume it was in that same area. 

10 Q .. During that ten to fifteen minute period, you 

11 aren't aware of any review that was conduced by Mr. 

12 Creekmore, is that correct? 

13 A. No. 

1·! Q. Were you av1are of any reason, during that 

15 ten to fifteen minute period, he could not have revie\-led it? 

16 1\. I ·have no idea, really. 

17 Q. ~·7ould it be fair to say, Mr. Bell, that you 

18 are a\\'are of no procedure at Peacock Buick to pick-up 

J9 mist.akes in addition, appraised values, trade-ins or 

20 trade-in allo\oTances? 

21 A. I don't quite unders··ta:nd. 

22 Q. Let me repeat it, an~ you can tell me where 

23 your problem is. Wouldn't it be fair to say that you are 
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cn-:ure of 110 procedure at. Peacock Buick ·to pi.cJ~-up mist.c:tkcs 

•I I in addi t:i.on, apprai~;c~d val ucs, tr(lde-ins or i:radc-in 

3 allowances on contracts written up? 

:1 

I 
A. Tha.t I \·Jould be to pick them up and notice 

f) an error, is that \vhat you're saying? 

6 Q. Yes, sir. Are you a\•! arc of any procedure 

7 that \vould pick those things up? . 

8 A. The only thing I would know is on the review 

of the deal, as.we refer to it as. 

~ This is after delivery? 

11 / A. Uh-huh. 

12 NR. KELLY: I have no further quest. ions. 

1'-' •J 'l'IIE COl.!H'r: l'.ny guest.ions at this time, l·1r 

1·1 Cotner? 

15 Yes, sir. 

lG 

17 BY HR. 

18 Q. Hr. H ve you been working for 

19 Peacock Buick? 

20 A. 

21 Q. 

22 

23 

'l'o 

I started on January the 19th, was my fi ~t 
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'rHr: COliR'l': .Any furtbcr questions? 

KELLY: Not of this witness, 

3 You may step do;.in. 

excused? I 

am not going to recall 

6 

7 

8 

9 

10 t·1ay \ve 

11 COUR'I': Sure. 

12 BENCH CONFERENCE 

]8 f··~R.. KEIJLY: Your Honor, at this point, i·t \vould 

14 be my intention to introduce financial information. 

15 I suspect there 1 s three cases under which I'm 

lG entitled to do that. I suspect that· Mr. Cotner is going 

17 to have some sort of objection. 

lS THE COURT: Are you going to object? 

19 MR. COTNER: Yes, Your Honor. 

20 'fHE COUR'i': I think, under case l<:n·;, you 1 re 

21 entitled to go into the financial worth in questions of 

22 punitive damages, are you not? Because t·ihat may be punitive 

23 t:o one person may not be punitive to someone else. 

-----------------
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' I 
1 1 I 
II NR. COS:r·!EH: I think t:he crit.icdl question 

I I :11. is \vhcther their puni tivc cJarr..nSJC instruc·tion is -- Whether 

"' on the busis of pla:illt~iff' s pri~1a facie case, \d1cther 

4 they would even be entitled to a punitive damage instruc-

tion~ and, of course, I \vould contend that he is not. 

And, that, based upon that, that this evidence 

7 would have no relevance, and I would object to its coming 

8 in. Once, again, it \·:auld be inflamroatory if there is 

9 no relevance to its being in evidence. 

10 THE COURT: As far as the Court is concerned, 

11 nnd frorr the evidence its heard, I think he's entitled 

12 to -- I think he's made our. a jury case issue to go 

1a i.r.,to it. 

1·1 I don't kn0\•7 bo\·7 far }'On want:· to go into it. It 

]5 c:o~s seem to me like it's the type case that you need 

lG f inane ial \vor·Lh of someone like this because of their 

17 inven·tory. And, I don't know if you're talkinri about a . -" 

18 $200 o~ $300 punitive damage case, or a $l,OOO.OO,·but --

1~ NR. KELT.JY: I think my presentation \·Jould be 

' 20 brief on something lil~e that. \?hat \·le have \vould be a 

21 stipulation. It comes out of a deposition of Michael 

22 Peacock as to the net \vorth of the corporation. The 

23 net income, annually, of the corporation; and the monthly 

« ,. *"'' -, ,.,. 
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1 advertising expenses of the corporation. '!"hose are the 

2 only figures I want to get into. I don't think we 

3 can clain~ any right to details, for exc:trr.pl(! 1 of t:ax 

4 returns or anything like t:.ha·t. 

5 'J.lliE COVET: You have ·the right to go into 

6 the financial \vorth of a defendunt on the question of 

7 punitive dareages solely because $50.00 might be punitive 

8 to me, tut would not be to Peacock Buick. 

9 But, I think there has been sufficient evidence 

10 to permit you to do it, but I would like you to exercise 

11 soinc degree of restrain·t in going into it. 

12 MR. KELLY: What I would hope to do -- I think 

1:1 \·le' ve got three figures, ancJ I tl!ink \vc' re going ·to. 

14 stipulate to those, and if they could just bc.read, 

15 that•s all I would do. 

lG THE COUHT: Is that agreeable over your ·ab-

17 jection? 

18 NR. COTNER: Yes.. As long as roy obj ec·tion is 

19 a matter of record. I don't believe there has been a 

20 prima facie case justifying a punitive damage initruction; 

21 but if the punitive damage instruction, if you believe 

22 that a prima facie case has been made ·out, and the evidence 

23 is to be adrni tted, then I \·Till also stipula·te. 
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THE COUH1': Then you may give those figures 

2! ! to the jury. 
I . 

'l'hen read· therr.. 
I 
i 

3j 

41 I them? 

all/ 
6 

7 

8 

9 

10. 

I ll1 

HR. KELLY: Would you like me to read them to 

THE COURT: Yes, by· stipulation. 

OPEN COURT. 

on them. 

l7ould you like for mE.! to' read this to the jury? 

THE COURT: Yes, read them to the jury. 

MR. KELLY: Ladies and gcntle~en, the approximate 

121 net worth of P~acock Buick, Inc., is $700,000.00. 

1 ..... u The approximate net annual income of Peacock 

141 !Buick is about $200,000.00. 

151 I And, the approximate advertising expense per 

161 I ~onth of Peacock Buick, Inc. is $19,000.00 a month. 

1i 

18 

1n case. 

20 

21 

9•) _..., to make. 

2:31 I ~ 

'rHE COURT: Call your next \·litness. 

Your 

THE COURT: 

l-1R. 

Pe~s it \'lOuld be better made 

THE COURT: \\fould you take the jury to the 
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j tn~y room, 

COURT: All right, Mr. Co·tner .. 

4 ~ ·./ MR. CO'I'NER: Your Honor, I have a number of 

51 I grounds for a motion to strike the plaintiff's evidence. 

6 I I have one that I am sure you would consider completely 

spurious so I would save the Court from that one .. 

THE COURT: On any one that you've·argued at 

the Bench, or any other time, the Court would not change 

it's position. 

11 MR. COTNER: For the record, I would like to 

point out that·the case of I.a,..,rr.ence versus HcFarlan 8 and 
·----·~-------------·--·--··---l21 

18 Smoot versus Cook, at 3 VJ .. Va. 172, \·7hich is our sister 

1·! state, and in the absence of a con·t:rolling case from 

15 Virginia, I would submit would be of a highly persuasive 

16 authority. 

17 That case stands for the proposition that 

18 even though th~ defendant is not claiming privity with 

19 the party \vho actually holds t.itle to the automobile, 

20 it is nevertheless competent to set-\1p title in a th:i.rd 

21 party to defeat the claim of the plaintiff where the 

22 plaintiff has no title. 

23 THE COURT: These are the same matters that 
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1 you argued on motion for summary judgment, \'lUS it not? 

2 ~1R. CO'rNER: It was one of the matters that 

3 \vas argued on summary judgment, Your Honor. 

4 THE COURT: The Court would stand by its 

5 original ruling on your argument for the motion for 

6 su~mary judgment to save you time in repeating yourself 

7 on that argument. 

8 MR. COTNER: That 1 s the first issue, Your 

9 Honor, is lack of standing. 

11 

12 

13 

14 

The se6ond issue is that the plaintiff has 

no evicence on the issue of fair market vul~-· 
./ 

converted. 

, the cases a 

e measure is 

15 the fair market 

16 THE COURT: contract be indicative 

17 as being in evidence as market value because 

18 it was unused. It And, at that \vas the 

19 time thu·t 

22 

23 

THE COURT: Do you·need expert testimony 

contract entered into at arm's 
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1 as to thut? 

2 

aheaa and conclude all of your 

f-1R. COTNER: The third ground, Your Honor, is 

5 I do not believe the plaintiff has made out a prima facie 

6 case, (A}, as to the existence of actual malice in this 

7 case as I believe is required by Jordan ~ersus Sa·uve, 

8 \"lhich is number 770 352 of the advance sheets cited in 

9 fthc Continuing Legal Education Bulletin put out on 

10 THE COURT: That's not the Koons Ford case, 

11 

12 MR._ COTNER: No, it's not. It's not. 

13 Have you rcu.d. that. 

14 t-1R. Quite 

15 I don't kno\v that a 

16 motion to set aside 

17 

18 l'iR. COTNEH: it had 

19 been decided b~, 

22 

23 MR. KELLY: I think Mr. Cotner is 
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struck 

i ~-. had to be:.: tried over a~~ a in. 

6 ./ rn. COTNER: It's my contention \·!hether one 

,I applies the Htandard of actual malice or one appljc~ 
8 the standard of reckless, willful and wanton activity, 

9 that there has been no prima facie case by the plaintiff. 

10 ln fact, the plaintii£ has consistently referred 

ll to t.·lhat hap::.l~:ncd as a ni stake. 

12 !~o\·1 1 I will concede for the sake of ·L:he argu-

! i I ment t.hat jt' s poss.tb .. ,c· to intcrpl·ct ·the 0.ct.ions or 
I 

the detcnC.c::;~~. il~; be:i.nq intc~:nt.io~· . .:.il in that they delibera·tc]y 

l:J I 
1·1 

15 took the car back. 

1() 'i'IIE COUHT: It \·:as 011 in·tcntionct 1. .tort .. 

17 llR. COTNEH: But., a deliberate act made under 

lS a claim of right does not amount to either nctual or 

lH 

21 

implied mnljce, nor docs it necessarily imply rec}~l:.~ss 

I or \d.llful or \-lantou activities. 

r.i'IIE COURrr: ~\'here doc~s that claim of ris!ht 

2~ come in? 

23 MR. COTNER: Their claim of right would be that 
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I 
I 

I 11 i they felt that the property was still theirs. They did 

2 1 not fC:!C.!l, frorfl a le1yman' s point of vicv-1, that t::i.tlc 

to the property had pusscd. 

I \,~auld submit., Your Honor, that the plaintiff 

is muking out a reasonal:,lc case for a dernund for damages 

6 caused by negligent acts of the defendant; ho\':cver, the 

7 pleadings are devoid of any request for damages caused 

8 by negligent acts of the defendant. 

9 They request damages in two instances: One, for 

10 fraudulent, willful, wanton and reckless activity~ and, in 

11 the second instance, from Hillful, v;ant.on anc1 rcc}:lcss 

12 activity b:y the defendant.. i\nc1, I submit to the Court 

l~~ that. there ha.s been no s!!O":J:i.ng of fraudulent, \·,?illful, 

14 \\'anton, or reckless activity in a.cts by t.hc defendant. 

15 And, finally, Your Honor, the finnl point. 

16 I'd like to make is it's my understanding that, in 

17 Virginia, title is evidence of o'~·:nership; and that 

18 O\'lnership is required to rnaintain an action for conversion. 

19 And, as a matter of record, I \'lould l:i kc t.hc 

20 Court to kno\-7 that I am opposing, or I am asking for a 

21 motion to strike plaintiff's evidence, base~ upon the 

22 fact that it is uncontested that title was in someone 

23 I other than the plaintiff. 
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1 

2 

3 

5 

6 

7 

8 

9 

the cl.ea1, 

----------------

stand, other than Miss Durkin's /' 

;' 
that in this bargain, somebody ~ .. ras com)'1'1g 

/ 
short. So, anybody \'7ho got stuct yf th ·Lhe 

checks, who was stuck of 

$1,000.00 short. 

to that, Your 

question of interest .. at the inter0st on 

$100.00 for a montl: is \~as; that. 

deposit ~f $100.00 was approxir~l<!·tely 

a month after this 

I think the n Al'P. Jur citntion here 

that, '"hen you property is returned, 

thP pE~rson \vho is 

to interest because cntitJcd 

15 t~o loss of• 

16 \vherc you're not mal:ing· a clain~ 

17 of use, to intere~t. So, I nm 

J.S nt $100.00 for 30 days, \'lhich, . 

21 On the question of standing, I don't believe 

22 tha·t the la\-7 in Virginia is such that a person is required 

23 to have title and the certificate of title to ~aintain an 
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l action for conversion. 

2 I would direct the Court's att~ntion, first 

3 of all, to a distinction bet\-.reen Scctjon 4G.l-07 nnc1 

4 46.1-52. 1 think Mr. Cotner is referring to, when he's 

5 ·tall~ing about the necessity for a certificn le of ti tl c, 

6 l1e's referring to the Storm case, 200 Vn 52G, which was 

7 baseu on 4 6. 1-87. I have a copy of it her(~ ru thcr thiln 

B expecting you to have 4€ .1 meroorized, Your Honor. 

9 That Code section pertains to the situation 

10 where the purchaser is buying a used vehicle. The unaer-

11 lin eel i. ·ortion of \·;hat I'm sho\ving t.he Court !Jho·.·is that 

12 \vhcn someone is transfcrr ing a vehj c] c registered uncJcr 

l:J this, I believe, article --

1·! 'fliiE COURT: This Chaptc:r? 

1.5 HR. KELLY: Chapter. This vehicle \·:as not. 

16 registered. It was in a dealer's iuventory. 'I'herc , .. ?.?.1:::: no 

17 title to transfer.. So, I think, relying o:n ~tor_!2, and 

18 expecting something that doesn't exist to be transferred, 

19 is inaccurate. 

20 I think that \·That \''e have instead is a situnt:i on 

21 under Section 46.1.-52 \-.rhich contemplates no title because 

22 when you appll7 for the title you have to suy \vho sold 

23 it to ycu~ Obviously, D~·!V has no wny of kno\'ling if there 

LL--------~-----------------------------------------------------------
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1;,
1
.: . . t. t' 1 1S no CXlS·1nq 1t e. 

I i -
~' I 
OJ i Purth1.:rrr:o1:e, in terms of r~gistrntion, I would 

I 

:~ point to the Court that Hiss Durl:.in • s roothe.r· is frOHl 

·! New Jersey, anc. I have 46 .. 1 -- t\·JO Section~;, us to need 

5 for llcr to register the vehicle .. 

6 In t0rms o:E the cnse lcnv on i·t, you look a·t the 

7 §_to~~ case, N~.tion\vic1e Insurance Company versus Storm. 

8 Most people, I think, take that to rnenn that: File 

9 that certificate of title, and if you don't have that certi-

10 ficate of title, then you might as well forget iL .. 

J l• At pa~e 528 of t.ha t. case, Your Honor, t.h(~J:-t! 

12 is a section \•.'here you can see that the raothc:r, in \·;hcH;e 

]. •") 
•.) ncHi"i.t: title stood, \·.'us a\vetre of her chile:' s clair.-,in<J 

1-1 to sell his vebi.clr: to a prospect.ive pn1:-chasc:!r. 'rhat tr.on(.~y 

15 v1as paid, everytl!in9 \·las done, but the mother st.,id, no, I 'rn 

Hi not: going to giv~~ hjm that title for n couple of clays. She 

17 exercised control. It was an assertion nf a right ·thn·t 

18 vias inconsistent v:i th her son's claiu, of 0\·:ne:rsh:i.p .. 

lH I thin}~ that you have a ccJ~tif:ica·te of title 

20 as being prima facie evidence of ownership, nnd if you 

21 have actions that go \·:ith i·t to collaborate that prima 

2:l facie evidence, thu.t cer·tificatc of title is b:i.ndi.ng. 

23 •ro sho\-v· hotv my distinction is, I thinl~ ilny\vay, 
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i I 

1! I 
I I 

2 1 I 
I I 
I j 

3 

Yn li c1, I direct the Court.' s att.cut.ion to ,!.hd.J.s:~LJl.tiLL.!.~~~ 

Court ruled that the title certificate vas not conclusiv~ 

4
1 

of ownership, hut only prima facie. 

l\nd, they go on to sho\..r ho\v the ·tit.le \ .. ·as 
I 

:;! 
.. I 

61 i put in someone's name solely for purpooes of convenience. 

711 I think that's \>That \Ve have here. Of cours0, that \VilD 

slll·n.-ts prior to the Storm case. You have 193 va, ~~hich is 

9 j !Painter versus Linson, a.nd there they're talking about 

::

11

, ::::~ol -- Control, control -- as between husband and 

l'). TilE COURrr: All of this is on the ques t:i.on of 

1: I O\·•nershi.p, and I think thC'lt V·-·ar; ful J y explor<..·d on t.hr. 

l-1 I rr.otj on for summary j uclgmen t. And, the Court overruled 

15 'the motion. The Court does not need further argmaent 

16 I on that point. 

17 I NR. KELLY: In terms of the clai1:1 for pun-1_t:i.v\! 

18 Your Honor, one element that is required is n crimin~l 

J~) indifference for the rights of others; and 1 I thin1:. 

20 this case -- '"lust one incident in thi.s case sho'.':s a c1~i1rd 11{.1 J. 

21 indifference to the rights of ot.hers 1 and t.hat. is t.he 

22 taking itself. 

There is no question it was willful. 

·--------------·-
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ll! the Presit!cnt's direction. 11r. Crt!ei:J:torc dic'l it \·TillfulJy, 

I thinl: cvcr~rbody' s cvid('~ncc is t:hat the:y 2 1, ~eliberately. 
3 cJ id it '\•lillfully and c.eliberately, kno\·Jing thut she hacl 

4

1

, already left the lot. Or, if they didn't klw\v it for 

5 ! sure, they certainly did expect it. 
I 

6 The evidence is that Mr. Peacock didn't want 

7 to J~no\·l how the \·:hole thing man~ged t.o get. bnlled-up; 

8 he just wanted that car back. There were no questions 

9 about hovl did this get fouled-up. All he looked at \·las 

10 his profit, and said: I want that car back. 

ll I think, in a technical sense -- I \r'Ouldn' 1.: 

\·:ant to say a Grand Jury \·lould clo nnything, bu'L I 

think in a technical seuse, this is larc0.lly. I honP-st.ly 

14 do. AnC., I Gt::rtainly think tha·t is criminal, the indiff.-_n:cncE-: 

J5 to the rights of others. 

I 
I think it is a criminal act. 16 

17 be per se indifference t.o t:he riyh t~; of oth0.rs. 

18 And, then, you throw thnt in with the testimony 

l!> of the entire operation of Peo.cock Buic};.: Yeah, get 

20 t.heir money, get their contract, but don't pay any attention 

21 to the contract, clon't revieH the contract, ,,.,e'll just 

22 shift gears six Nee1:s do\·:n the roacl. 

~;J I mean, what they_' ve done is they have taken 
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li ' people's money. 'l'hcy have held them up fror:-, four to six 
I 

21! \·7C-!Cks. They con' t tell tht:r.l, all during t.his t:i.J!!2 1 t.Lat 

3 
I 

4' 
51 

s! 

711 

81 ! 
I 

9 I I 
I ! 

10 I 1 

111 
121 

v~ 

I 
I 

\·le could shift gears on you, thu t we mj ght even take your 

cilr after ,.re deliver it to you uncer otu: polic:y. Noth:ing 

l iY..e thc:tt ... Is that deference to the rights of others 

under that contract? 

\•7hat thej' have every right t.o bt:·lj eve is a 

valid contract. 

•rhut is the entire policy of the corporution. 

Every one of the people from Peacocl~. Rui.ck tc~tified t.h;tt 

tha.-t is their normal procedure: Get the contrac.;t. cc~t 

the r:-:oncy. \"~ait si:>: \vceks, nnc1. then tnlJr about it. 

'l'hcn yo:.·! bea1~d X·:r. Cree}:Inorc· t:c~;t i.fy uG to 

141 i ho\v l~e, l·lr. Crcc~kiT.orc 1 voidc:!d the deal a [ tc~r he' s got. 

J5! l somc!)ody out on the street in a vehiclL~. He voided the~ 

161! deal. 

17 I I Your II on or 1 in that sit ua t .i on 1 it ' s up to ~ 

181 I Court to void the deal. It isn't up to somebody at Peacocl: 

HJ I I Buicl:, be he salcsr.1anager, be be a salcs!1'an, be he the . 
20! I President, or be he hovering ten feet over their building, 

211 I to say: I void this deal; therefore, you suffer because 

221 I we made a mistake, even though you p~id u~ your money and 

231 I waited ~ix weeks. That, I think, is crjminal indifference. 
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No~.-1, the Sauve case also referred to the 

It \·:as e1 si tuat.ion \•!herf:~, I believe:.~ -·- 1 c1o:1 • t. 

6 destruction of private property for kicl~ing in ·the door. 

7 And, the sole purpose was to get money. 

8 They set out such a judicial process i!1 action 

9 just for the recovery of the money for a door .. 

10 I think this case is similar to it. 'fhnt \·:as 

11 enough to shoH nctnal mv.lice. No·.-:, i·t certuinly sho~.-;s 

12 lack of probable cause and lcgul malice, but the Court 

13 sttys that sho\·ls actuaJ malice. 

1·1 AJl \\'C have, or the only evidence b(~fo:re us 

15 right no;-:, is that the reason thut this mc.tn i:ook the len•: 

16 into his O'l.vn hands -- I think, t.he reason he comr:~i ttr-!d, 

li I thinl::., a technical larceny -- \vas bccaur.;e o£ ·th~ profit. 

18 He couldn't afford it, he says. We can't let you have 

19 this car \·;ith a minus $900.00 or $1,000.00 .. \'•1e Cftn't 

20 let you have it with $1,000.00 loss. 

21 It was just a profit motive that entered into 

22 what I think was a tcchni6al larceny. I thinl: thnt also 

23 is criminal indifference. 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFII:D VERBATI~ REPORTERS 

3659 CWio.IN BHIOGt: ~OAD 
FAIRFAlC. VIRGI..,.IA 2:?030 

591·3135 

:1.60 



_....---------~---- ---------~---·--

193 

Nov1 1 they have to say, they go on to say 

mischievous. I guess that's a euphemisw for criminal 

3 indifference. "\ve come up short." Certainly, this could 

4 be said to be mischievous. 

5 Then , ..... e have ruden0ss. Hiss Durkin hus testified 

6 that there was rudeness 1 and 1 in specific 1 she \vasn' t 

7 that good. She was upset. She \vas crying.. Certuinly 1 

8 her actions 'indicate that there \vas something going 

9 there by ,.;ray of rudeness; and. in terms of sp0cifi c \·rorcls, 

10 I ·don • t think there \"Tere any specific wor(Js. 

11 l-1aybe nobody called her any names, as r·~r. 

12 Cotner brought out. The only rudeness is fr.om i:he uemeanor 

l~ of the \\'uY you do things, I think in a lot: o.C in~t.ances. 

1-! llo\·J did he say it? She characterizes it as "angr.y". 

15 Another charactc:~ization was "anir:1osity". 

16 That, I think, sho~s a rudeness. 

17 Another element that goes into th0 sho'.ving of 

18 actual malice is oppression. A.nd, if this isn't _oppress:i.o~, 

19 I don ' t kno\.; .. It's a larceny. If that isn't oppressive, 

20 I don • t kno\-.7 \·lhat is. 

21 So, I think that several ele~ents, any one 

22 of \vhich, I believe, are sufficient to sho1.-1 actunl malice. 

23 t·:e have -several of them here. 

AUDREY J. RUDIGER REPORTING SERVICE 
CE~TIFIED VE~BATIM REPORTERS 

38:»9 CHA::-. RRIDGE ROAD 
FAIRFAX. VIRGINIA ;>2030 

591·3136 

1:61 



rr-
11 
• I 

1 1 ! 

~----··---··---····· 

~ 194 

And, for t.h~t rcD.son, I thinl· \vc'vr.! made ont. 

I i 
2 a prima facie cc:u;c on the puni·t.ivc damage cJ airu. 

So, in z ummary, I t.hinJ-: '''C' ve sl:o\·Jn ·tb c ViJ 1 u<~ 1 

certainly, of a $2 1 100. 00 loss; the loss of intcrc!;; L; (lnd 1 

I thi'nk \'-!C' vc certai.nly shown a prima fu.cic cane as ·to 

6 actual malice that would entitle us to a punitive damage 

7 instruction; anc1 I think ·~:.re do have sufficient o-:.-.rnerr;hip 

8 in·tercst and sufficient propert:'}' in the vehicle to hnv8 

9 standing. 

10 THE COUF:T: 1·.:ell, the Court \·I ill deny ·the n1.o't:l on 

Jl ~·or striY.e. 

12 llo\v wany \·ii tnesses v-1ill you have, Hr. Cotner? 

]

I) 

•) 

1·1 

15 

lG 

17 

18 

lH 

20 

:n 

22 

23 

HR. CO'l;:·.:.ER: Your 11 onnr 1 

CrC:!el::r.1ore, and they \·:rill be 

rec0ss before we \·lith the 

their 

THE COURT: jury, gent:lcmen? 

NR. 

to t.hc and res um.(~d 

jury box.) 

COUH.T: Call your first \·;itne~s. 

MR. COTNER: Jack Glasser, Your Honor. 
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I lll 
211 Well, she was extremely disappointed. 

3 just 't understand ho\~ this coulcl happen. 

:II thCtt 

Q. characterize your at itude at 

point? 

Gl A. I 

7 one of my tical error such as 

8 that 

9 Q. Were you angry? 

10 A. I \~ouldn' t I don't. get 

11 angry at all. 

12 

l '.J 
·;) 

14 

15 

16 

17 

lS 

Q. 

A. 

because of 

A. 

19 .,/ Q. 

20 A. 

Did raise your Jane Durkin? 

intcnt.iona lly. T raised it 

was something~ but 

never. 

or threatening? 

Absolutely not, unc~er no circumstnn~es. 

What, if anything, did you suggest that she do? 

I suggested that she v~ent home ancl think nbout· 

21 it. P.~.nd, maybe take her car around and get a couple of 

22 appraisals to t~y and prove to herself that there had been 

23 a $1,000.00 error made, that \ve \vould hold the car, ·,<~hich 
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lG 
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19 
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\•le di cJ.; ,.,..C! did. 

~e kept the car. I took it out of inventory 

so that. it could not be sold until \-re gave· her cm·,pJ.e tirr.e 

to get back '~:ith us \'lhich \ve never hcarcl fro1!\ her. 

Q. No,_.,, at the morr.ent you so inforn:ed Niss Durl:in 

of that, and that you took the keys back, \vho did you 

think O\•Jned the Regal? 

A ~ell, I was under the impression that Peacock 

Buick still O\·lned the Regal because we had never transferred 

the CO, the certificate of origin \·;e receive from the 

factory made to Peacock Luick. We had never transferred, 

sent the papers, to the Division of Motor Vehicles to 

transfer registration. 

We had never given title to her; and as far Ds 

I was concerned, it was still the property of Peacock 

tl3uick. 

\•llierc was the car at that tin~c? 

or side of 

thc:1t \·le have. 

Q. l\'a.s 

A. 

car was parked -- Well, 

what you observed, 
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1 I Any objection to No. 3, except with reference 

to your con tinning obj cc Lion on pun.i.t.i.ve ucm:~lgC~f;? 

3 [ INS'l'RUC'l'ION NO. 3 

Damages are of two types: (1) Co:mpcnsntory 

Dnmagcs; \·.'hich are nHardcd as co1~pens: t ion for pecuniary 

loss and. recompense for the injury suffered; (2) Punitiv~ 

7 Damages; \vhich arc something in additj on t.o fnll cot1p(~n-

s sation, not given as the plaintiff's due, but us punish-

9 ffient to the defendant and as a warning ~nd exrnnplo to 

10 d(:!ter hin1 and others from committing· like \\7 rongs. 

11 P~nd if fro:n the evidl:!nce and t.he other i .nst:t-uc-

] ~) ... 

1
~. 
•) 

tions of t.h(! Court :you find your vel~di.ct in favoJ: of 

• I" 1. ~· I pla).ntif£, then in adt1it:i.ou to cowp<:nGat.ury dv;-»a\;es, 

H I yc.ou believe froll' a pn,pond,-~rance of the cv.idcmcc thut. 

15 ; the dcfendnnt acted \·lan·ton.l.y, oppressi vcly, or ui ·t.h s.Hcl: 

16 recl:lessness as evinced a conscious disrcgarcl of t.hc=: 

17 

18 

1 rights of others, or v.rith such malice ~s implied n spirit 

I mischief, or criminal inc1iffcrcnce to civil obligation~;, 
of 

19 you may a\-Jard the plaintiff such nddi tion:1l sum as punj ti ve 

·_JQ darnu.ges as in your O\ .. ln opinion are called for by the 

21 circumstances of the case. 

22 And if the jury do at.vnrd punitiYe danagc~5, t_hey 

23 shall sta·te in their verdict \"/hat amount they alloi.·T as 
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compensatory damages and \vhat amount. as pun:i ti ve damugcs.] 

HR. CO'l'NER: t·Jcll, Your Honor, 1 have au 

alternative instruction. 

HR. KELLY: Your Honor, I \·las looking over 

here, I think \·7C have some confusion on nurr.bcriug. Docs 

No. 2 refer to \~illful and \-/anton? 

7 THE COURT: No. 2 is the principi:.ll being 

8 liable for the wrongful acts of the agent. 

9 l-1R. corr.NER: I have no objection ·to that .. 

10 I 

l 
'l'HE COURT: No. 3 is your definition of 

11 ! compensatory-punitive dareagcs. 

12 I t-1R •. COTNER: I would submit that 23.09, \·7hich 

I 
13 : is what this instruction is frorn, out of Doubles, is 

H I a general damage instruction. Inas1nuch as t.here was no 

I 
J5 1 c1aH1age inutruc·tion that I could find out of e1 Virginiu 

lG ! casi of conversion, I found a case as close as possible, 

17 on all fours with this, from the State of Oregon. 

18 And,· that \vould be proposed Instruction G. 

19 THE COURT: You're referring· to gro~s 

20 negligence, and we no longer have gross negligence here, 

21 do l'le? No. H is your exemplary, punitive or:- vindictive 

22 damages. 

23 MR. COTNER: Right. No. H, Your Honor, came 
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I I 
1~ I from an Oregon case .i.nvol ving a conversion of an <IU toJ•,oh.i .1 e. 

2: I And, I have ci copy of th;l·t case \·i.i t.h Il:e if 

31 ! th(~ Court \·:oulcl like to Jook at it. I would ~ubwit that 
! 

41 I it. js a hotter punitive dametge instruction hc~c.:i~' . ..l:·;~ the 

as I could ascertain, in Oregon is th~! saL'r..! a~; t:lH:! ] ~\v, 

:I la\·1 here. 

7 And, that in~truction pertains to a conv0rsion 

81 1 suit for an automobile as opposed to <1 genc1:-n.l damag(:! 

91 I instruction; and, if the Court would be so inclined, I 

10 i ! \•d.ll glad to g:i.v:~ you a copy of that case. 
I 

I 
11 I TilE COUE'.i•: 'i'hc Court. \·:i 11 iH1mi t 3, and then 

I 

I \ve' 11 consider yours at. th!."~ appropriate t.ilr~e. 
! 

12 i 

}:3 ; t.!.l) cu-r.~·-·:-Tl. T' ·,. , '\.'()' ''o··l-1 .L·l .. '\. .. !".JJ.l'\. 11<-.J.l: • . l ~l, J . ~.- l I()~~; , .. ';-- • 

1 

l·l •rnl!: COUH'i': 'Any objecti<nl to 4? 

15 I i (I!~ srr7{UCT ION NO. 4 

161 1 A "Willful" act is an act intcnti\..-,nully donf~, 

171 1 or omitted, in d ~ .. srcgard of another's rights. 

181 1 A "Uanto~1" ac.:t is a rec]:less incl.i fference t.o 

1!l 1 1 the consequences of an act or o~ission, \·.~here t.he pdrt.y 

201 1 acting or failing to net is consciou~; of h:i s cU!ldtlct uno., 

211 r \·.Jithout any actual irJtC!nt to injure, is ct\ .. ;•r.1re, frow hit; 

221 1 kno\-:ledge of existing circumstances and conditions, the:t·t 

2:11 1 his conduct \'lill inevitably or probetbly result in injury 

----------------------
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II 
1! I to another.] 

! 
n I 
~ 

! 

7 

8 

J-1 

17 

18 

19 

20 

21 

23 

l~lR~ COTNER: No ol>jcct.io11, Your Honor. 

TilE COUR'f: 4 is ndmitt.ed .. 

Any object.ion to 5? / 

[INS'rHUC'I'IO"N NO. 5 

The jury are the sole judges of 

the and of the cr~clibility of the and 

the jury right to discard or accept testimony 

his bias, if any; s intelligence; his "ntcrest, or lnck 

of it, in the of the case; his opp -t.unity, or lac}~ 

of it, for truth and for having o thE! 

testifies; any prior 

by the witness if proven by 

all these and taking into consideration all the 

circumstances of the l-Ti tnesses ancJ. the preponderance 
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COURT: G is admitted ns amende~. 

Any objection to H? 

[It~STH.UCTION II 

·----~1 

Exemplary· or punit.ive or vindictive dan~ages I 
involves the blending of the interests of socie~y in general 

with those of the aggrieved individual in partiuul~r. I 

Such dar:.ages are a-: . .;ardE-~d by way of punishment to the 

offender and as a \varning to others or by \·~i.l.Y of exar.1ple. 

In order to recover exemplary damages or punitive damages, 

there must be actual damage sho\vn. In other v.;ords, yon 

13 \·7ould have to first determine ·that. there h0d b.::! en general 

14 tt().rnage o:r compensatory dar:1.age before )'OU ,, .. Ot1ld b~~ entitled 

1~ to return a judgment for punitive damages. ln order 

lG to warrant a recovery for exemplary damages, there must 

17 be some element of malice. A guilty intent on the part 

18 of the defendant is essential t.o chc:trge i l: \·:ith c:xerr.plary 

l9 or punitive damages. Where an act has been don~~ in good 

20 faith although it may result in sc1~iou~· injury i.:o the 

21 other party, there can be no recovery for e:-:etr.plary damagAs .. 

22 If the defendant acted under a mistaken sense of duty 

23 and \vithou·t an evil intent it is not a case of exempla1:-y 
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1 dalt~a~es. You may presume a malicious nnc1 gu1] t.y intent 

2 from the deliberate commission of an unlinvfu l net for 

a the purpose of injuring another.) 

4 ~1R. KELLY: I have a problem \•Tith that, in 

5 that ·r think it's covered by No. 3. 

G 'fHE COURT: But, it's not covered by No. 3. 

7 I think that this points out that you cannot have punitive 

s or exemplary damages without huving actual damage. The 

9 jury could not come back with a judgment verdict only 

10 for punitive damages. 

11 HR. KELLY: I \-.'Ould go do\vn and -- One, t"tvo, 

12 three, four, five, six, seven, eight, nine lines, and 

1!3 I have no problem getting there, \·:here tht: sentence 

14 ends, 11 entitlecl to return a _judgment for pun:i.tjve damages.'' 

15 The next sentence I think \·Te' ve already covered 

lG in 3. t-1aybe \ve could pick it up Or, \vhcre I 9et. 

17 particularly upset and concerned is from there on out, 

18 \ve're tall'.ing about 11 guilt.y intent .. , "mistaken sense of 

19 duty and \-7i thout an evil intent". 

. 
20 'rHE COURT: I think this points out to the 

21 jury, to award punitive damages, would have to find 

22 malice. And, I don't think that's necessary, is it; to 

23 find malice for punitive damages? 

~--------------------------------------------------------------------
AUDREY J. RUDIGER REPORTING SERVICE 

CERTIFIF.O VERBATIM REPOI'fTERS 

3859 CHAIN DRIDGE ROAD 

FAIRFAX. VIRGINIA 2203fl 

591·3136 

1.70 



---·\1 .. 
-·--·-·-- -·-t;g-•• 

237 

l~R. KELLY: As I read E_a_uv~:., Yoer llonor, the 

Supreme Court. has not yet ruled that aci".uu.l mali cc has 

3 to be proven in a conversion case. 

I think it covers the other area where everyone 

presumes legal malice so fast that you might need a 

G little more protection. 

7 I am una\·lare of any authority in Virginia thn.t 

8 requires actual malice. 

9 Nn. COTNER: .t-1y understanding \'las that the 

10 Sau~e case stood for the proposition that actual malice 

11 \•Jas required :i.n a conversion ca~e. 'l'hat' s why I ~jc:1y J 

12 think this is an accurate statement of the lei\'7 and since 

13 it's the only instruction I \•las able ·to find pertaininq 

1·1 particularly to conversions .. 

15 There is --

16 'l'HE COURrr: The Cour·t is going to adrnl t Ii.. 

17 l·~R. COTNl~R: Thank you, Your Honor. 

18 MR. KELLY: To make sure I'm clear as to what 

Hl my prob.lem is, may I speak to the record, ple,tse, to be 

20 sure I'm clear? 

21 THE COURT: Sure. 

22 MR. KELLY: The problems I have are references 

2~ to "guil:ty intent", "evil intent", and, ·'last sentence,· "rnalic·icn::: 

~ 
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and guilty in·tent.". I am not a\varc of u.ny Vil-<Jjni'! 

2 I au t:hor.i ty tall:ing about "evi 1 int.cmt". 

I hope t.hai: it clocsn 1 t tht-ow t.hc:L~t ini".CJ n 

criminal arena .. I don't believe "Lhal- \\~c have to show 

int.ent. .. I think that all \·le hnvc to sho\·l is rC!cl'.les~ 

6 cJiBrcgard 1 a criminal disregard. 

I see that this case cowes from a Pacific 

Reporter 1 ancl I 1 m afraid \ve' rc picking up the languag~~ 

of another jurisdiction. It might have some meaning 

surrounding it that I really clon't understand. 

]1 I am unn\.:are of "guilty intent" or "cvll jntent" 

1~ or "I~a licious intent" being proper t.o c:onsic1.t~r :i.n Virg:i n:i a .. 

]:1 'l'IIJ~ CC:jH'r: Do yon hc.lve nny othe1.· aut~hor:i.t.y 

l·l for •: evi 1 int:c11t '' 1 or l:-n1~!uu.g~ --

15 MR. COT~ER: Your Honor 

lG THE COUR'r: 'l'his goes a litt.lc further tl1::tn 

17 malice, doesn't it? Evil in·ten·t? 

18 "Evil i ntont" 1 Int"lY. "Gui 1 ty i n·ten t:" 

19 I don't believe does. 

20 '!'BE COURT: What the Court is goin~J td do is, 

21 the Court is going to strike after the \·:orc1s 11 e:-:cropla:ry 

~2 damu.ges." 

23 "If the defendant acted under a mistctkcn sense 

a 
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' 1 ! I of Cluty and \~ithout an evil intent j t is nnt. n c:m;c, of 

~: - cxerrplary damagPs .. " 

f•lR. CO'rNEE: I have no objec·tjo~~ to that, 

Your Honor. 

'l'liE COUHT: I a:rr. going 'lo stri1:e t.he bn.lilncc 

of the instrllction because I think \·lC 're 90lling into u. 

7 nc\v area from another state t.hat has not been consic1erc~d 

8 by ·the Common\.vea.lth of Virginia. 

9 MR. KELLY: That \•7oulc1 be the last one, t-.;,·:o 1 

10 three, four, five lines 1 Your I!onor·? 

11 
I THE COURT: It \voulc1 be -- '!'he C'nd vrould be, 

12 "there can be no recover~:{ for exen!plary ual!~ages." 

18 MR. KELLY: May we 

]-1 THE COUR'l': J 'm st.r il~ inc; out tht~ 1 ast l\-:o 

15 sen tcncez. 

IG liR. KELLY: Hay \·.te delete -- I'm so:rry to both~:.:~r 

17 yo11, Your Honor, ·but -- or to be a· pain But, \·7e have 

18 "v~here an act has been done in good faith". I belicvr-~ 

19 that is the last sentence the Court has left in. 

20 Just prior to that sentence, \•lC hnvc "A guil·ty 

21 intent on the part of the defendant i~ cssent.i al t.o charge 

22 it \·7ith exemplary or puni·tive darr.ag~s." 

23 I would ask that we strike that sentence as well. 

· ;;...l&!'aao :am A&t 2 
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'fHE COURT: After "there must. be some cle~ent. 

of malice"? 

l'lR. KEI.LY: Yes, sir. And, strike t:he next 

sentence. I think the "\\'here an ac·t has been done in 

5 good faith although it may result in serious injur~l", I 

6 think that is a correct statement of the lnw. 

7 'l'HE COUR'r: }\~r. Cotner? 

8 MR. COTNER: Your Ho1·:or, I can u.nC!.erstand the 

9 objection ns to "evil intent". It may readily be rois--

10 construed; but a "guilty inten-t". If the clement of 

11 n:alice is, as Your Honor has pointed out., ccn:rE!Ct, then 

"guilty intent'~, obviousl:y, \vould have to be there. 

13 Ancl., I think the jury is entitled to kno·\.; 

14 that it would have to be there. Conscqueritly, I would 

15 ask the Court to leave that statement in. 

16 THE COURT: Could the word "guilty" be t.akAn 

17 out and the word "malicious" put in? 

18 MR. corrNER: I have no objection to that I Your 

lD Honor. · 

20 TilE COURT: Mr. Kelly? 

21 l··1R. KEI,LY: Your Honor, I think that puts too 

22 big a standard on us, in that it has to require thaL we 

23 have to show an intent, and all \·le have to sho\·T is disregard 
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or criminal indifference. 

2 "Intent" , I think 1 \•.yould CC'rt.a j n l:y 9et us there 1 

3 bu.1~ \•.'hen \'lC' re sc:ty ing intcn·t is esscrrL inl to n charyc~ 

of E:XeHlplary or punitive damages, I think that: \'lc' rc! put: ti11g 

5 too high a burden on the plaintiff. 

6 THE COURT: I have no authori t:}' one t·1ny or 

7 t:hc other on it in Virginia, if you have t:o !:.ihow mulic(! 

8 or do not have to show malice. 

9 l-1R. KELLY: I think \•7C have to sho\v, at n 

10 rnini~um, legal roalicc. 

11 I am cnvu.re of no autho"Ci ty in Virgin i.a that 

12 <JO(•s ns far as f~C1UVe and-~~ st:J.yjll<:J \·l'C have t.o shoi.v actuu.l 

1
. I ! . 
·'> t 10 a 1 J. c e . 

I 

1·.1 \'7hut I am concerned ubuul :is t:hut, as I 'linik~r-

15 st.and Sauve ancJ Lee both, even when you' rc sho\'-ling actu~.t1 

16 malice, the t-v;o areas \·;here you do not !:each intent, one! 

17 
I . 

Houlc1 be \·;here you're· t.alking ahout inc1i.ffercnc'"! 1 and, 

IS two, is reckless disregard. 

19 If we're telling them that the intent .is 

20 essential, I think \.Ye're overlooking those tt..ro clements, 

21 \vhich I think, given the circumstancial nature of. malice, 

23 

fine. It can thro\·1 us \-:ay off the track. 

THE COURT: llo. II woulcl be contradictory to No. 3. 
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211 I don' i.~ thin}~ I ca11 give cont ru·-

a dietary instruction~;. If I ~f .. 1VC t.his, th~~Il t~hey ,.yould 

~1 have to disregard a part of No. 3, or they coulc1 find 

f> that· the defendant acted \·Jantonly, oppress i VE:~ly, or \·li t.h 

6 such recklessness as evinced a conscious disregard 

7 t.o the rights of others. 

8 l'·iR. COTNER: 'l'hat' s \vhy I brought up l1 at 

9 the time No. 3 was being discussed and offcied. 

10 '£HE COUR'l': I think 3 is the la\·1 in Virginia, 

11 anC I think it car. be in the u.ltcrruJt.ive, "or \·lith such 

12 rna lice C\S impli8c1 a spirit of mischief". 

HR. CO'Ii,!ER: Once, again, You1~ Honnr, this is 

14 a genera 1 dama9e ins true tion, No. 3 is C1 s opposed 1:o 

15 n damage instruction relating to conversion. 

16 TBE COUI{'l': I think No. 3, the gC!:ncl:·a]. d~rnag(~ 

17 instruction, would be appJ.icaLle to a convcrsicm or 

18 darnage to property rights becuuse this is -- And, I think 

l!l you go ·l::ack to your general la\., of negligence. 'rhen 

20 that would be the only instance in which you could recover 

21 punitive damages. 

2j In yours, you • re narrovl.i.ng it dov.:-n and putting 

23 a burden upon the plaintiff to shovl malice, and unless 
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I~alice is sho\vn, you have no right to punj ti vc cl~ningc~;. 

And, I ' m not \-7 i 11 in g to ~J o th a ·L far . 

I•1I{. COT1·JEH: F'or the record, J t-:oulcl subl.li t. 

that is the lcnv in Virginia. If the Court is oth0r\·d :~t~ 

going to deny --

THE COURT: Give me your case on that. 

HR. COT!.~ER: The Sauve case. ----
THE COURT: Is this taken from Sauv~' -a·-·-·-
:t-1R. COr.L'NER: It is not taken from Sauve. -------·-

I feel that it represents an accurate statement of the 

len·.' in Vi rg ini a, anc, inns1~:nch as it is thr-! only Cl.,m1ngc.! 

instruction I cou~d find peculiar to nn actunl case of 

co;;ve:rsion, I felt tl~at it ,,;ou1d be b::~Lt~cr t.bt:t!"! an :i.nE;t·r-nc-

1-! I ! tion rc 1 ating to gene ret 1 d~tl"D0 ~Jes. 
I 
I 

15 I j Ho\·lever, I \·lou ld say this, Your Honor. If the 

i 
161 I c1~oice is either to scrup II alt.ogether or to del(~te the 

I 
I 

1i I ! scnter..ce "1~ guilty inten'l: on the part of the clefend~nt 

18 I I is essential to charge it with exemplary OJ: puuitivc 

1~ll I damages.", if that; is the elcc·tion, then I \•;ould be rno:cE' 

20 I ! than happy to delete that reference in order to savc.o ·the 

211· I rest of the instruction. 

9'> ... ,J THE COURT: I think the Court \-lould h::tve to 

231 1 delete it. Otherwise, we're ge·tting int.o inconsistent 
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positions in instructions, and I think --

MR. corri:!::H: rl'hc choice is t.o dcn:y 3, YCJtlr Honor. 

TilE COUI~l': No, I thinl: that's· the len" in Virgini.n. 

So, the Court \VOUld strike II A guilty intent on the part of ut, 
defendant is essential to churgc it \Vi th exemplary or puni ti .1, 
dan~ages." Any other· objections? 

MR. KELLY: No, Sir. 

THE COURT: The Court will admit. IJ as Clmenc.letl. 

the same as you damage instruction, No. I? 

[INSTRUCTION I 

You are instructed that from all the if 

plaintiff became the 0\~ncr Of 1C vehicl.CJ he:~r 

entitled to tl1c pass esc: .t.on and uGe of ~;c:-t 1.~! 

t:he 0\Vnt'! . , and if you bn l:i eve t lb ~' :. 

you 

said vehicle was subse~ rtcd to the use of the 

defendant, then be for the pletintifi: in ar'· 

of said automobile at jhc amount equal to the fair 

time of said 

~ . J.al.r 

Not 

due the defendQnt 

the sale of the a and less th ~~ 

of the trade-in 

KELLY: Oh, I lost. 

\'There I got lost, and franl:ly 1 Your no 

he's talking about "fair market value" 
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toda~~Return 
', 

on your next e1ssigr.rncn_t. doy. 

jury \·:as er.cunecl at 6:53 o' clo~) 
Motions? ~ 

Your Honor, 1 hJ£a motion for 

jud9ment set · .e the verdict. 

6 If the Court, certainly like 

7 to argue that on submitting " 

8 brief on it. 

9 THE It \-lill not be I think ev- ry~-

}Q: one .is the case right 

11· ever ~ .. 11 the evidence is fresh in m:y in 

12 as \-Tell as the Court's. 

13 So, I' 11 he glad to hear your argument nn\·7. 
--·· --

14 f HR. COTNER: Your Honot.·, \·lell, once, cHJetin, 

15 I do not believe tha·t the plaintiff ever- prc~H~lYLccl cvj. c1c;nce 

lG to entitle them to any coney for punitive aam~ges. 

17 Certainly, there was no showing of actual 

18 malice. I don't think the evidence ros~ to the level 

19 

20 

21 

22 

23 

of reckless or willful or wanton activity. 

I would contend on the one-hand thn·t c1c:tual 

malice is \-lhat is required by the case la\·Ts th:t·t exir:>l: 

in Virginia; and, even if that is not the case la\·7, the 
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I 
11, I.L I rlle \·lould sho\v in order to be c.l\·Jarded punitj ve dama~res. 

2 Furthermore 
1 

Your Honor 1 I \·lould subn:i.t on the 

actual d~magesl that figure of $2 1500.00 is not 

could be arrived at by any rcasonab} ... e 

5 logic the case. 

6 in the case t jury 

7 to subtract from aut.omobile 

8 the amounts paid and returned to the 

9 plaintiff in the form the fair market 

10 value of the car. 

11, of t.he ca J: 

12 discussed; $1 1 400.00 1 and being 

13 $21500.00. leads you to a result of 

15 And 1 I see no"'.·7ay that any other verdict 

17 Finally, Your Honor, I would sny that this 

18 case has been irrevocably prejudiced by an allowance by 

19 the Court of testimony of business practices called low-

20 balling and highballing or bumping \vhich have absolutely 

21 no relevance to this case whatsoever. 

22 I requested a proffer~ There was none, nor \·las 

23 there evidence forthcoming by way of testimony or other 
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direct evidence that this practice was ever used. 

2 And, I submit.tcd t.o the Court, .prior. to the 

3 receiving of that. evidence, that that \vas :i.nfJ aTI'matory 

4 and irrelevant and requested a proffer. I stick by that 

5 statement, that that \vas, in fact, prejudicial ·to the 

6 defendant • s case. 

7 And, based upon that, I \-:ould asl: the Court 

S to strike the plaintiff's evidence as to the actual 

9 damages and the puni ti vc damages, nnd to a\'.rard. judgment 

N.O.V. for the defendant; or, in the altern~t:ive, to 101 
11 C"nvard a ne\v trial to the defendant. 

12 THE. COURT: Nr. Kelly. 

13 UR. I<EI.,J.JY: F•.i.rst. of all, ns t.o the infl'-~mmz~:tory 

1·1 nature of the highballing and lo\\!balling, I thin}~ thnt, 

15 certainly, a mistake was brought out as to mitigation of 

16 punitive. I think that, ccrt,·1.uly, \vC \'loulc be cn·ti·tlec1 

17 to sho\'l th~.t it may \·Tell have been deliberate. 

18 As Mr. Glasser, himself, testified, the only 

19 '11ay to tell tl:e di fferenc:e is by \-Jhat he, in his minc1, 

20 did. And, I think it was fair for the jury to have it 

21 laid out to them as to ,.1hich of t\·lo things could possibly 

22 occur. 

23 .And, based on ttr. Glasser's testimony, his 
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1 i 
J II dPin·-~anor 1 h:i s crc~aibil ily, to cll!t:Cl~lr:inc \·:hr:thr~r or not ., ! 

211 he cli(1 \,·hat he did del ibcra\cly or v:lwt.lwl· it v:a!< "~"' 

311 honest wist.<tkc. 

4· Granted, throughout the~ trial :r have used Lhe 

;,II \WJ::cl "mistake". 1 don't think that anyone ~.-~ns bound by 

G my terminology, and I think it \'lould be inflammatory for 

7 rae to call it deliberate all the \vay through. 

8 As to the punitive damages, as we argue~ on 

!J the motion to stril~e 1 and I think 1 argued t.o t.hc jury, 

I thillk He have something lil:e four or five clement:::~, 

under the ... ~~~~ test even, sho~ving actua 1 n-:;J lice. 

I am not so sure t.hat that is the· ·test tha·t ~::; 

v~ to be applied h..c!rc, hut \,~hcther it 1~ or not, T t:h.i.n}~ 

1·.1 \vc' VC:! reached it.. I think t.he.re' s eviclcncc on four or 

16 In terms of the compensatory c!nr.~:t9es a llo':7E:>t1, 

18 a $2,100 .. 00 

19 addition to that, 

20 what portion they 

21 I don't know. 

the discount In 

:r don ' t kno'~·.l 

\~as it $400 .. 00? 
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l But, say that $2,500.00 is out of the rC!alm 

5 of interest., 

6 I think your argument n interest $100.00, 

7 is that not right? On was kept for n month? 

8 Are you saying that to u $100.00 

9 I check for a month --
10 NH. KELI.Y: 

11 $2,100.00 

121 
I trying to think 

'!'HE 

the $2, 100. 00 con~pensatory? 

l-! KELLY: No, Your Hollol.-. 

15 ~1R. COTNER: lJo, Your Honor. 

1G '!'HE COURT: All ri~rht. 'rhe Court 

17 jury verdict to $2,100.00 compensatory. 

18 " On the other motion by counsel fo:r.- th~ defendant: 

l9 with reference to the prejudicial evidence of hi~i~1bal1i ng, 

20 lowballing and bumping, I think it \'las a jury is~;ue from 

21 t-ir. Glasser's testimony. He explained. t.o the jury \·ihat 

22 highballing, lotvballing and bumping in the trade meant .• 

And, here, I think it \·Tas a question for the 
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1 jury, if he did participate in such activity. 'l•ba t tlH! 

2 trade-in allO\"lance, he said, should have been $2, 500.00, 

3 but by error, it was $3,500.00. 

And, by the credible testimony of the plai 11·L:i.ff 

in this case, that he told her when she left the shop 

that she could not find a better deal any\·There. And, t.hc~n, 

7 she came back, and, as far as the Court is concerned, :if 

8 Nr. Glasser would have been there, I think the btu~·!pin:; 

9 \-loulc1 have started at that point, saying that a mistake 

10 had been made. 

11 So, it's a quest.ion; it's a jury question, if 

12 Nr. Glc1sser made a mistal::e or he participated in h.i.ghballinsJ, 

13 I lo\·lbc.tlling and bumping in the case. 

l·! And, I let it go to the jury on that, ancl, 

15 evidentCJ.lly, the jury thought he participated. And, lH~ 

16 said that it v.ras a mistake, and it \·las an isr;ue for t1H~ 

17 jury to decide: If they believed l-lr. Glasser or if i·hcy 

18 believed the plaintiff in the case from the evidE!nCC:!. 

19 The Court would enter judgment in the verdict, 

. 
20 but the verdict \vould be amended to $2,100.00 comp~nsator:y 

21 and left standing at $7,500.00 punitive. 
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