22 (VA2 -

IN THE
Supreme Courtof Virginia

AT RICHMOND

Record No. 790596

TED LANSING SUPPLY COMPANY, INC.,
Appellant
V.

ROYAL ALUMINUM & CONSTRUCTION CORPORATION,

Appellee
Appendix
Daniel S. Brown A Fergus B. Norton
Hazlegrove, Dickinson & Rea 4334 Brambleton Avenue, SW
P.=0O. Box-1218 Roanoke, Virginia 24018
Roanoke, Virginia 24006 Counsel for Appellee

Counsel for Appellant




TABLE OF CONTENTS

Appendix Page

Counterclaim of Poyal Aluminum and Construction Corp.
filedlo"l’76..oouco.o..-ooooooo.ooo l

Interrogatories to Defendant, Royal Alumimum and
Cmtmctioncorpcfiledg-27-76-oooo.cooooooo 3

Answers to Interrogatories £iled 11-1=76 v o v o o o o o « oo 5
Instruction No. 1 ¢ ¢ ¢ ¢ o ¢ o ¢ o o o o o ¢ o 0 0 0 o o o 13
Judgment Order £iled 1-17-79 . & c¢ ¢ ¢ o e ¢ o o o o o o o o 14
Assigrments Of FYYOY « ¢ ¢ o o o o s o o o o o o o o o s o o0 17

Excerpts of Transcript of Testimony

Testimony of John B. Royal, Jfe ¢ o o s o o o o o o o o 18
Testimony of Thamas P, McHugh &« o &« ¢ ¢ ¢ ¢ ¢ o ¢ ¢ o oo 57
Testimony of J. Leon Saunders . « « « o« « ¢ o ¢ o ¢ o oo 68
Testimony of E. A, SUMEY &« « ¢ ¢ « o o o o o o s o o oo 73
Testimony of Loring R, Alstadt .« « ¢ « o ¢ o o o o o o o 75
Testimony of Christian ROyal ¢ « « o« ¢ o o ¢ ¢ o o o o » 80
Motion to Strike EVidence « « « o« ¢ o o o ¢ o ¢ ¢ o o oo 95
Testimony of I. M. Wigington « « « « ¢ o ¢ ¢ o o o o « & 97
Testimony of Harold SEUP ¢ « ¢« o o o o o o o o o o o oo 99
Testimony of Samuel Ho HUbD1E ¢« ¢ ¢ ¢ o o o ¢ o o o o oo 103
Testimony of lester G. Reed & o ¢« ¢« ¢ ¢ o ¢ o o o o o oo 105
Testimony of J. R, GAlMOXe « « =« ¢ ¢« ¢ o ¢ o ¢ o ¢ o o o 108
Testimony of J. R. NEWMaN « ¢ o o « o o o o ¢ o o ¢ o oo 109
Testimony of Wane E. Kirk . o ¢ o ¢ ¢ ¢ o ¢ o o o o o oo 111
Test:i:mnyofWillianE.Md;:egor.........‘... 112

Testmy Of JOhn A. mitt * L] * L 4 - L] L L] L] L L] L] L ] L] L 114



TABLE OF CONTENTS

(Continued)
Appendix Page
Testimony of Lounise BeCKEY &« o « ¢ ¢ o o o o o o o o o 116
Testimony of Floyd T. 1OGN & « o o o o o o o s o » o o 118
Testimony of E. C. Selander « « « « o o o ¢ o o o o oo 120
Motion to Strike « v o ¢ 4 ¢ ¢ ¢ o o o ¢ o 0 0 o o oo 123

Objection to Instruction.No. 1 &« v ¢ ¢ o ¢ ¢ « o o o« & 126



AT LAW NO. B26-1976

A7¢

COUNTERCLAIM

COMES NOW the defendant, Royal Aluminum and Construction
Corporation, and for his counterclaim against the plaiqtiff and
deposes and says:

1. Defendant Royal Aluminum and Construction Corporation
(hereinafter Royal) is a corporation organized under the laws of
the State of Virginia.

2. That in and about from approximately January, 1975
to April 5, 1976 Ted Lansing Supply Company, (hereinafter Lansing)
as a distributor for Replacement Products Industries Corporation
(hereinaftér REPCO) sold to Royal certain replacement windows to be
installed in the residences of Royal's customers.

3. That the windows sold to Royal by Lansing as seller
were warrented and représented to be "Draft Free" and '"Condensation
Free'.

4. That the windows sold to Royal, by seller, Lansing,

;contrary:to their warrenty, were not draft free and the windows

'allowed moisture to condense on the inside of the windows, creating

a condensation problem inside the homes in which they were installed‘
by Royal.
y Y Filed in viie Clok’s offfice
L* wwil Coart of Roaroke County
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5 5. That because of this defect in the windows Royal has

4
1

Ereceived complaints, demands, and litigation from customers, con-

[}
[}

icerning the windows purchased from Lansing and manufactured by
REPCO.
: 6. That because of such defects in the windows and cus-
itomer disatisfaction Royal has suffered loss of reputation and its
Ebusiness has suffered financial loss.
7. That replacement and reinstallation of the defective
windows will cost approximately $25,000.00.

WHEREFORE the defendant moves this Court to enter judgment
against the plaintiff Ted Lansing Supply Company and iﬁ'the amount
of $125,000.00 together with attorney's fees and taxable Court Costs

and for other and further reliéf as to this Court deems just and

proper.

ROYAL ALUMINUM AND CONSTRUCTION
CORPORATION

X\

0f Counsel

FERGUS B. NORTON
4334 Brambleton Ave., S.W.
Roanoke, VA 24018

kounsel for John B. Royal, Jr. and
Foyal Aluminum and Construction Corporation
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INTERROGATORIES TO THE
DEFENDANT, ROYAL ALUMINUM
& CONSTRUCTION CORPORATION

, 122
Law Action No.: -=2#6-1976

Comes now the plaintiff, Ted Lansing Supply Company,
Inc., by counsel, and files the following Interrogatories to be
answered under oath by the defendant, Royal Aluminum & Constructior
Corporation.

l. State the names and addresses of all customers
of Royal Aluminum & Construction Corporation (hereinafter Royal)
in whose residences Repco Replacement Windows purchased through
Ted Lansing Supply Company, Inc. were installed.

2. State the full contract price for each such
customer, including materials, installation and all other charges.

3. State which of such customers, if any, have not
paid the full contract price, and if any have paid only a portion
of such price, state how much has been paid.

4. Sta;e with particularity the complaints, if any,
made by each such customer concerning Repco Replacement Windows,
and whether such complaints, if any, were made orally or in writingd

5. If you will do so without a Motion to Produce,
furnish a copy of each such complaint given in writing.

6. If any suits have been filed by any of such
customers'against Royal, state the full names of all parties
thereto, the amount sued for, and the court in which such suit
was brought.

7. State which customers, if any, had storm windoﬁs

installed in their residences prior to entering into their

coptracts with Royal, and whether such storm windows were removed

Lt len el e
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by Royal pursuant to such contracts.

8. State with particularity any representations made
to Royal or any of its officers, employees or agents by represent-
atives of Replacement Products Industries Corp., Ted Lansing
Supply Company, Inc., or its Windjammer Division, at any time,
regarding the capabilities of Repco Replacement Windows or
aluminum replacement windows in general. Include in such statement
the name and position of the person making such representation,
the nature of the representatioh made, the time and place at which
it was made, and the name and position of the person to whom it
was made.

9. State whether any Repco Replacement windows
purchased from Ted Lansing Supply Company, Inc. have ever been
returned to Ted Lansing Supply Company, Inc., and if so, the
date and quantity returned.

10. State the name and position of the person providing

the information used in answering these interrogatories.

TED LANSING SUPPL OMP§NY

By

Eugene E. Derryberry

GENTRY, LOCKE, RAKES & MOORE
Suite 300, Shenandoah Building
P. O. Box 1018

Roanoke, Virginia 24005

Counsel for Plaintiff

. CERTIFICATE

I hereby certify that on the Zqusday of September,
1976, I mailed a true copy of the foregoing Interrogatories to
James W. Jennings, Jr., Esquire, Woods, Rogers, Muse, Walker &
Thornton, 105 Franklin Road, S. W., Roanoke, Virginia 24011,
counsel of record for all defendants herein.

S,

KJ Of Counsel
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123
At Law No. <-256~1976
ANSWERS TO
INTERROGATORIES
BY DEFENDANT, ROYAL
ALUMINUM & CONSTRUCTION
CORPORATION

Comes now the defendants, John B. Royal, Jr., et al, by
counsel, and answers the following Interrogatories under oath:

1. George Collins
P.0. Box 97
White Sulphur Springs, WV

Don Saville
Rt. 2, Box 353
Blacksburg, VA

Floyd Loan
513 Jackson Ave.
Vinton, VA

Samuel H. Hubble
2017 Twelve O'clock Knob Rd.
Salem, VA

Edwin C. Selander
Rt. 2, Box 240
Troutville, VA

Loring R. Alstadt
1934 Maylian Drive.. &
Salem, VA

Marjon W. Smith
Rt. 1, Box 336
Lexington, VA

' o offi count®

William H. Tuggle e C‘;ﬂ;l‘-'-j’ Jske (;o/
730 So Eo Clay Sto y ‘ﬁ ’ et < o -
Blacksburg, VA ] g:acl!" CoH :‘;i;‘d .

v b cw'
May Graham { T
207 Goodwin Ave. T
Salem, VA

Hubert Spencer
1514 Syracuse Dr.
Roanoke, VA

005



I. M. Wigington
600 Marshall St.
Salem, VA

Dr. Keith Holmes
501 E. 11th Street
Greenville, NC
Keith Hairfield
911 3rd st. S.W.
Roanoke, VA
Louis Branchetti
831 Moran Ave.
Salem, VA

E. A, Sumner

801 Piedmont Ave.
Salem, VA

Ida Sutherland
Bedford, VA

2. Defendant does not keep records that would enable
him to state the amount used for price of materials, installation,
and other charges.
3. Defendant's records indicate all customers have paid
the full ¢bntract price.
4. George Collins - Ice,condensation, and ;he- has:
verbally threatened a law suit.
Floyd Loan - verbal complaintiof windows sweating
and drafts. '
Samuel H. Hubble - verbal complaint of windows
sweating and drafts.
Edwin C. Selander - verbal complaint:of windows
sweating and drafts.

Eoring R. Alstadt - all of Repco's representatives,
Mr. Royai, and attornmey's went to this man's home and witnessed his

complaints concerning the windows ( ice on insidé of windows and

wind blows right through). 006
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ing and drafts.

written to the Better Business Bureau.

and drafts.

sweating and drafts.

and drafts.

sweating and drafts.

sweating and drafts.

sweating and drafts.

ing and drafts.

and drafts.

isweating and drafts.,

and drafts.

-

and drafts.

Marion W. Smith - verbal cdmplaint of windows sweat-!

|
William H. Tuggle - complaints of ice, wind, and has

Hubert Spencer - verbal complaint:. of windows sweating

Glénn C. ﬁall, Jr. = verbal complaint of windows
Louise Butts - verbal complaint of windows sweating
Charles D. Messinger - verbal complaint of windows
Laura Fitzsimmons -~ verbal complaint of windows
Maynard Zimmerman - verbal complaint of windows

G. E. Overstreet - verbal complaint of windows swea£

William Pope - verbal complaint of windows sweating
L
Mrs. Jv R. McCray - verbal complaint of windows

J..R. Gilmore -~ verbal complaint of windows sweating

Harold Stump - verbal complaint of windows sweating

007



Katherine J. Eaton - verbal complaint of windows

H
'sweating and drafts.

Merrill A. Nuttycombe - verbal complaint of windowé

sweating and drafts.

f William E. McGregor - verbal complaint of windows
i
'sweating and drafts.

James R. Newman - verbal complaint of windows sweating

iand drafts.

+

Leon Saunders - his attorney has contacted Mr. Royal

R

@y phone that a law suit will be taken if windows are not replaced.
He complains of ice, condensation, and wind.

Calvin J. Gray - erbal complaint of windows sweating
pnd drafts.

William Marshall - verbal complaint of windows sweat-

ing and drafts.

Joseph H. Philpott - verbal complaint of windows
sweating and drafts.

| Carlton M. Arthur - verbal complaint of windows
sweating and drafts.

William P. Wall - verbal complaint of windows éweating
gnd arafts.

Hazel M. Greene - verbal complaint of windows sweating

Laffy Ward - verbal complaint of windows sweating andj

drafts.

008
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zand drafts.

sweating and drafts.

| and drafts.

drafts.

sweating and drafts.

and drafts.

and drafts.

and drafts.

and drafts.

ureau of condensation, sweating, and icing.

eating and drafts,

Elmer V. Lawhorn - verbal complaint of windows sweating
W. G. Hayes - written complaints at Better Business
Edwin M. Jones - verbal complaint of windows sweating

Mikel B. McMillion, Jr. - verbal complaint of windows

Francis Dove - verbal complaint of windows sweating
Julius K. Caldwell -~ verbal complaint of windows

Louise Becker - verbal complaint of windows sweating
Alva Hale - verbal complaint of windows sweating and
J. C. Mountcastle - verbal complaint of windoﬁs
Hazel M. Greene - verbal complaint of windows swéating
Wave E. Kirk - verbal complaint of windows sweating
George H. Akers - verbal complaint of windows sweatﬁng

Helen Bower - verbal complaint of windows sweating

009



Elmer L. Linkous - verbal complaint of windows sweat-

ing and drafts.

Guy Walters - verbal complaint of windows sweating

]

and drafts.

; Merle Willis - verbal complaint of windows sweating
§and drafts.

I. M. Wigington - verbal complaint of windows s&eat-
ing and drafts.

Dr. Keith Holmes ~ verbal complaint of ice, conden-

sation, and extreme drafts.

i Keith Hairfield - verbal complaint of windows sweat<

ing and drafts.

Louis Branchetti - verbal complaint of windows sweat-

iing and drafts.
i

]
ty E. A. Sumer - has written to the Better Business

Bureau. They will bring a law suit against Royal if something is

v

]
!
2
inot done before weather gets cold. Repco's representatives, Wind-
! : .
| jammer representatives, and Royal representatives, and all represent
ing attorney's went to Mr. Summer's house, and were witnesses to
'all of his complaints concerning his windows. His complaints were:
ice on inside of windows, and wind.

%I1da Sutherland - verbal complaint of windows sweatin:
and drafts as well as writing to the Better Business Bureau. All

{irepresentatives from Repco, Windjammer, and Royal and attorney's

went to her home and listened to her complaints. She also complaine:

Hlof greater fuel cost and ice. 010




5. Written complaints to Better Business Bureau can be

obtair :d from Better Business Bureau, defendant does not have copie

n

6. Defendant hasAbeen sued by William H. Tuggle and
Annie Tuggle. -Suit was brought in the General District Court of
Roanoke County and a petition for removal was filed. The amount
lisued for was $85Q.00.

7. befendant does not have records or means to determine
the number of residents . who had storm windows in their homes prior
to entering into contracts with Royal. Defendant believes approx-
imately 607 had such windoﬁs. |

8. At a meeting held at Windjammer in Richmond, Virginia.

%in MarcH, 1975, Repco's representative, Ron Mategaski, stated the

]
13

new insulated glass window would be a cure all. He stated the windov

%was draft free and would eliminate the need for storm windows, which

lis advertised in their brochures.
9. There has been no return of any Repco replacement
windows purchased from Ted Lansing Supply Company Inc., because

the cost of tearing out the windows and reinstalling them would be

krohibitive without some guarantee by Ted Lansing or Repco to bear

ithe burden of the cost.

16. Defendant answers the above interrogatories through

its' agent and President, John B. Royal, Jr.

JOHN B. ROYAL, JR.

011 ﬂg—"“"’i
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%ERGUS B. NORTON
334 Brambleton Ave., S.W.
oanoke, Virginia 24018

CERTIFICATE

1 hereby certify that on the 1lstliday of Noveﬁber, 1976,
I mailed a true copy of the foregoing Interrogatories to Eugene E.
Derryberry, Esquire, Gentry, Locke, Rakes & Moore, Suite 30

Shenandoah Building, P.0. Box 101§€:f?anoke, Vi ?&iiz) 404Q5.
of %o

‘ \\ unsel
STATE OF VIRGINIA ) :
) TO-WIT:
COUNTY.3 OF ROANOKE )

This day personally appeared before me, Pamela S. Wertz,
a Notary Public in and for the County-.of Roanoke, State of Virginia
aforesaid, John B. Royal, Jr., the defendant herein, who, after
being duly sworn according to law, deposed and said that the state-|
jments contained in the foregoing Interrogatory are true to the best
jof his knowledge and belief, except insofar as they are stated to
be on information, and that insofar as they are therein stated to
be on information, they believe them to be true,

-
: S 2
JO . AL , 3R
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INSTRUCTION NO. _ [

The Court instructs the jury that there is an
implied warranty on the part of the seller that the
articles sold are free from defects and are of the
standard quality of similar goods in the trade, and if
the jury finds from a preponderance of the évidence that
the replacement windows were defective and that as a
direct and proximate rescvlt of such defects, Royal
Aluminum and Construction Corporation sustained damages,
then you should find your verdict in favor of said cor-
poration against Ted Lansing Supply Company in such

amount as you find just and proper from the evidence.

Huwny
F5H
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CONSOLIDATED LAW ACTICKS
NO. 122-1976
NO. 276-1976

Ted Lansing Supply Company, Inc. and John B. Royal,
Jr., and Royal Aluminum & Construction Corporation, appeared
before this Court by counsel at 9:00 A.M. on the morning of
January 2, 1979, purcuant to Motion of counsel for Ted Lansing
Supply Company, Inc.

At that time, counsel for Ted Lansing Supply Company,
Inc., moved the Court to set aside the verdict of the jury re-
turned on November 2, 1978, and to enter final judgment in favor
of Ted Lansing Supply Company, Inc., or in the alternative to
either resubmit the claim of Royal Aluminum & Construction Cor-
poration against Ted Lansing Supply Company, Inc., for a new
trial on all issues or on the issue of damages alone on the
grounds set forth more fully in the transcript cf the pro-
ceedings. After hearing the arguﬁents of counsel, the Court
being of the opinion that the Motions of Ted Lansing Supply

Company, Inc., should be denied, it is accordingl& ORDERED that

said Motions be denied and that Roval Aluminum & Constrpction"
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Corporation do have and recover judgment against Ted Lansing
Supply Company, Inc., in the sum of $25,000.00, together with
interest from the date of the entry of this Order.

The Court also heard arguments of counsel with respect
to the personal liability of John B. Royal, Jr. The Court being
of the opinion that the evidence failed to establish any such
personal liability, it is accordingly ORDERED that no judgment
be recovered by Ted Lansing Supply Company, Inc., against John
B. Royal, Jr., individuaily.

The Court, being advised that Ted Lansing Supply
Company, Inc., may seek an appeal to the Supreme Court of
Virginia, it is ORDERED and DIRECTED that the transcript of all
proceedings occurring in this action be and become part of the
record.

The Court, being further advised that Ted Lansing
Supply Company, Inc., may seek an appeal to the Supreme Court of
Virginia, the Court does establish that the execution of a judg-
ment awarded hereby is suspended, pursuant to Section 8.01-676
of the 1950 Code of Virginia as amended, provided that Ted
Lansing Supply Company, Inc., timely prosecutes any appeal and
thereafter so long as the matter is under consideration by the
Supreme Court of Virgiﬁia, provided however that Ted Lansing
Supply Company, Inc., or someone in its behalf, file an appeal
bond with the Clerk of this Court within |]o days from the
entry of this Ordgr with corporate surety approved by the Clerk
of this Court and the penalty of $35,000.00. This bond shall
be conditioned in accordance with Section 8.01-676 of the 1950

Code of Virginia, as amended.

ENTER: @g&, m,7 17-135 49
05 PRUG L
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We request the entry of
thls Order:

CENTRY “i.%’c* us & MOORE

O;L‘M"R Ln.p__-.& .

“Of Counsel for Ted Lan51ng
Supply Company, Inc.
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ASSIGNMENTS OF ERROR

1. The trial court erred in refusing to strike Royal's
evidence on the couﬁier—claim_and in submitting the liabil-
ity issue to the jury on_the“theofy of breach of implied
“warranty of merchantapility or fitness forlordinary purposes,
no question of breach of implied Varranty having been raised
by the pleadings.

2. The trial court erred in submitting the counter-
claim to the jury because Royal had offered no competent
evidence of damages sufficient to support a jury verdict.

3. The trial court erred in allowing Royal to intro-
duce evidence of attorneys' fees incurred in this action as
an element of its damages.

I - 4. The triél court erred in ining, over the objéction
of Lansing, Instruction No. 1 setting forth the théory of

breach of implied warranty.

017
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JOHN B. ROYAL, Jr.
was called as a witness and after having first been duly
sworn to tell the truth, the whole truth, and nothing but

the truth, was examined and testified as follows:
DIRECT EXAMINATION -

BY MR, WILLIAMS:

Q Mr. Royal, please state youf name.
. . B . ) N - . 3 . H
A John B. Royal, Jr. _ It
i
it
. % % 4
it
018
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i

L Len

",

S L

S
"

o} Let me ask you this: You dia get.into the
replacement window business and alumlnum szdlng bus;ness,

is that correct?

2 Yes. .

0 When did you €first etart thet busines;?

A I belizve it was in the Spring‘of 'fs.

Q. In the Spring of '757 )
A Yes, February, March, somethin§ like that.

Q rebruary or March of °'75 and what was yonr

trade name or what dld you trade as?

‘A When T first opened the busxness, zt'was'“§5

simply Royal Alumznun Products, myself operatlng unéertéﬁat

) ."
'* I ..-

name as an unincorporated business at that time wbich lasé h{
% S IEEON K
B DN 3

about two months before I incorporated Royal Alumlnum ,ﬂi

a4
R I X3

Products, Incorporated which then was amended into Royal

Aluminum & Construction Corporation, not a new business.

* % %

019
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after incorporation?

windows from Ted Lansing SuppWw? = .

A -Yes, sir.

o] Repco windows? d :

A Yes. | .

Q Three Rivers windows? X

A Yes, sir.

(0] And you adnit today ndt that you owe £he

poney but that the accounts are not paid?

'A . ' Yes..'
o . ~ - that was incorporated on ﬁay 6th of
i 19752 ° i
? A Yes, sir,
%
E * ok *
Royal - Direct ' 54
* % *
Q Mr. Royal, you have admitted purchasing

CENTRAL VIRGINIA REPORTERS U<0
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yoﬁ;to identify it for the purposes of the Jury.

" numbered. This list indicates 40 to 50 nares.

A Yes.
Q You solad wlndows to appr oxxvataly how nany‘
customers?

MR. NQRTbN: ‘Do you want this?

"THE WITMESS: Yes.

BY MR. WILLI2MS:

0 ' What document are -you teferrihg to? I want

A The number that is on this is "at raw
Number 122-1976.° .

Q No, the number of people that you sold
windows to. | | | |

A X wou1d have to count them, they are not .

Q  -Is that an accurate list?
A  As accutate as I could get itﬁ N
Q 2l richt, and do you admit today that you}

-'i:..‘:..' % (f(!
have been paid by every one of those customers or Royal

of those products?

A - Within a few dollars, yes, sir.
* x *
centrat vircinia reporTers ()24 .

STENOSRAPH REPORTERS
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JOHN B. ROYAL, JR.

was recalled as a witness and testified further on his oath

. .

CE

as follows: ' L% : L L i

DIRECY EXAMINATION : T B

BY MR. NORTON: . S R

Q Mr. Royal, you have already been sworn and

you have already testified as an adverse witness on behalf

of the Ted Lansing Corporation; .

CENTRAL VIRGINIA REPORTERS 022
STENOGRAPH REPOPTERS
P O BO/ 2603 ROANOKE. VIRGINIA 24001
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.
t

} : v : i .
| demand from people wanting their kitchens, bathrooms and .

Products, Incorporated to Royal Aluminum & Construction

businesses, it was one buszness and I lncornorated and I

business. o ' N

Would.you advise this Jury the nature of

e a4

the first aluminum-type busxness that you entered 1nto in;«:.
this Roanoke Valley?
i\ The type of business?

Q -Yes.,

A .. In the Sprzng of '75 X entered 1nto the .
replacement windov buszness as an 1ndlv1dua1 pe.301 trading
as Royal Aluminum Products.

Shortly after that, X 1ncorporated because .

of the influr of bu51ness, the product was. in devand As '

business continued, I amended the. name from Royal Aluminnm

Corporation simply due to the fact that there was a lot of

-

SO on remodeled.

The bu51ness was not seven different

CENTRAL VIRGINIA REPORTERS 028
STENOGRAPH REPORTERS
P O BOa 2603 ROANOKE, VIRGINIA 24001
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BY MR. NORTON:

0

with the Ted Lansing Corporation up until the time that

you, for the first tihe, did not make a timely pavment on

your bill,

CENTRAL VIRGINIA REPORTERS ()ﬁ

STENOGRAPH REPORTERS

F O BOX 28923
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Royal - Direct . 66

When did that happen?
A As I prev;ously stated, I entered into o

buszness in the 8oring of '75 and we started 1nsealling

these replacement windows, I would imagine, in June or'=f1;

July of '75. .
. At that time everything was fine wiégﬂéﬁeﬁ'.‘
windows because it was eﬁill Summertime so business was
gooa, I was installing tﬁe windows and there was no problem
with the windows, no problem with my credit, everythlng was
going fine.

Then the Eeil got here and cold weather
got here and I think the first complaint that I got was
from Mr. Leon Saunders who is here today. .

He stated that he ﬁas having an ice buildupW
on the inside of his sash. Of course I was comnletely
ignorant of the situation because I dzdn't know what he was
talking about.

My first cost to me in this situation wa

when X went up to see Mr, Saunders. I took the day off to

go to Glasgow, Virq:nia to see Mr. Leon Saunders to see

what his problem was. ﬁiigfﬁgﬂﬁ';
Of course by the time I got up there, the
ice was gone because I got up there in the afternoon. Wwhat ”.

happened was that during the night when it got cold, the *

Dore

Vo ———
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. frame around it that you would normally raiee'up and down,

warranties were made to you by the seller, the Plaintiff in

ice would form on the inside of the window and when the
temperature rose at 10:00 or 11:00 o'clock in the morninq,

the ice that had formed on the inside of the wlndow ﬁould“

melt and plus that the air would come in around the windoﬁ'
to where it would blow through the sash end you could :
actually see the curtains ‘moving back and forth. ;.‘i-%”ﬁ*§‘?

Q Explain to the Jury or define as best you

can what the sash is.

A The sash is the actual glass part with the

there afe three parts, the upper sash, the lower sash and
then the frame that these two sashes are encased in.
0 . Now if you will go back for a moment: When

you purchased these replacement windows, what, if any,

this case, Ted lLansing?
MR. WILLIAMS: May I interrupt just so that

I will understand: 1Is it the Court's unde:stenaing
€ \ & a]_

and Mr. Norton's understanding that we are going

to proceed at this point through all of the ;‘

Il:

evidence of Mr. Royal with respect to the’ defense

k"
of the claim and with respect to his claim against
ny client?

Are we going all the way through?

p .
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THE COURT: I don't know, I supposed that

we were. We certainly don't want to go tirouéh%it -

twice. ' o 3

MR. WILLIAMS: Certainly not, I juét'ﬁghrga'

it understood. : :
o

oo

THE COURT: I presume you are not only going

s - )

by way of defensé but by way of the counterclaim,
is that correcté. |
| MR. NORTON: Absolutely.
THE COURT: That is what I assumed. Go
ahead.

MR, MORTON: Can you recall my last

guestion? , . - s

{(Thereupon the Court RAporter read back -

the pending guestion. )

MR. WILLIAMS: With respect to the auestion.

Your Bonor, I am gozng to object to the use oi the 2
p.. - - ; té :‘ [
,1 5 r

LAl T R
Lo

e

word "warranty that is a legal question bu* I wou é

&.
not object as to what statement or what rgpresenta
2

tions were made. . ' ¥

THE COURT: All right.
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BY MR. NORTON:

Q What, if any, representations were made w

AP o
M

to you with respect to these windows, the Repco windoﬁ#?:?

PRI

A The representation was through TedﬁLansiné

i

as well as Repce = = in other words do you mean hon‘wae‘the

window presented to me?

Q Yes.

-

A I was interested in going.into the replace-

.ment window business. My first, initial contact, let's

i

say, on the schooling or the mechanics of the window and

what it was supposed to do in replacing the old window, and

so on, was in Richmond, Virginia where Ted Lansing's home
office is.

At that time the Repco people or their
agent was there in Richmond‘for something like a saleés '+
seminar and they had a lot of dealers like myself that they
were presenting the wlndow to and’ explalning what the

window could do and the .effectiveness of it and the émount

e'-

of sales that this particular type of window would: create :n?

in the next few years. ‘ %ﬁ,.»;;

I think you need to know this to understand o

because you are going to hear a whole lot of ifs and buts
in the future so let me try to explain what the window did.

We would go in and take out the o0ld window,

CENTRAL VIRGINIA REPORTERS 028
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then you would have thz2 glass and these are fwo panes of

glase that are completely sealed off by one of seVeral

there is little vooden strips that go down each side
of the window and you would pop those off and pull the.w

sash out and then all we did was to take out the window:”“

that was in there and then in most cases the replacement
window would fit right back in that same frame. -.f..j33i4fw
-:'f-.':.'.%;:;‘. .

Okay, what this window was supposed to do - j

and we are talking about two units, the aceﬁai franming

system of the unit which wonld consist ef ihéﬁlation and

methods, usually with a ruhber strxp placed~around it S0
that no air could pass through it whxch is a great design
idea and it works well but the representation ghat I
received at that sales seminar in Richmoné_;as that it
would replace your old windows as well as yoﬁr storm
windows. |

Now &s to ‘the Y of the window; mos+ people
do not like the idea of having to clean two different : $

windows, they don't 11ke having to take off the storn :

window to get to the actual window and so thzs was’ a way,
FOS ---'\ 3
to eliminate the storm window and also you coulad c;ean R

the back side of the sash in just a few seconds because of

the way that the replacement window comes in so it was

excellent for the housewife as well as insuiating the house. |
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-

—

-
-

The representations that wefe made to me

were that they were at least 40 times more effective in . .

D .

insulating your house than all the normal.winéows.i-

. - ,
% 1

The insulating glass would preventékhéfééat
inside the house from going out through the window Ry

NS

of the insulating glass so-basically when I left Richmoﬁé;

the impression that I had was that I had a 996d product

~that should sell, the lady of the house will like it and

it is going to save them money on tﬁeir fuél bil1s;
' That is the! impression that I.left Qith,
that I had a good window thut would reduce the amount of
fuel, that is the impression that I}left}with. '

I had the impression that I had a good

product and I was ready to present it to the public here

in Roanoke.

Q This meeiing was held at Ted tansing?'
A In Richﬁond.A '
0 At whose office? | | éj .ngfg%”
A In Lansing's office. %5. .
Q Did you actually purchase theée Reé?ggf?
" windows? - | A ﬁgth{
a No, not at that time. )
Q . When did the purchases begin?
A Leﬁ's See,‘I started advertising and the

‘because -

CENTRAL VIRGINIA REPORTERS -
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A If T can remember correctiy,fI‘thiékﬂéﬂgééj
six, seven or eight, usually. . o - R

d . Per house?

A Yes, an average of eight wouid:ge a proper
amount. |

0 Then you are indicating thatlfou were

i

sales started and I would say in around June or July of
'75 the actual installation of these windows started

Q How many windows, on an average, dld yéu..

install in a house? o f%n'

averaging approximately eight windows perxr houée, is that
correct?

A Yes,_sir.

Q When, for the first time, ‘did complaints in

a substantial number come to you?

A As soon as it started getting cold

0 And you ‘have indicated that Mr, Leon Saunder
I belieﬁe - - ' o *.5 %}fii

A Was the first complaint. 41?“' E;Q'EQS_

Q -~ = was the first complaint.that.w%;'gég_-

received. He 1ives, I believe you indlcated ‘in Glasgow? I

::--'

e .

A Yes, sir.
Q How many times, approximately, d4id you or

some mechanic from your corporation visit Mr. Saunders'

cenTraL vircinia ReporTers ()34
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home?
A Both myself as well as the mEChanig?_.j;.~
Q. Yes. | ' .
A To_the best of my gnowledge' i thiﬁk Ixﬁiég'y

- 4

have gone up there at least three, four or maybe flve times
and, you know, when you go to Glasgow, it is a full day and
80 I could not schedule anything else.

Again, Leon Saunders was.the.fifst problem
that wve had and we did not know what to do with the problem,

In other words it was a brand-new problem .
that had never existed before 80 several calls were necessar
just in trying to figure out what was wrong.

I would say with the service calls ang
all, I would say that in Leon Saunders' case we spent a£
leaet,'in work days, at least two or at least three weeks
in work days. | |

b | Novr I pfesume that others tgat yeu sold and

that you installed these windows for wvere in the local

area, the Salem and Roancke Valley area?

A Ve made service calls in an attempt toﬁi
clear up the problem of condensatxon and ice build;p on':fﬂ“
the inside of the window in a three—State, V;rginia, west
Virginia and No:th Carolina area.

Q " The 45 néﬁes that you have down, is that an

CENTRAL VIRGINIA REPORTERS ' -
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Rivers and whoever else it was when we dropped Repco because:

entire list of the Repco windows that were installed?

A I did not keep any records to ind}éateéwhet-
: ," i.": ,'..;"-'g.-:.-'_;f:‘ .
they were Repco windows or Three Rivers windows or sométhing

like that. o R fﬁ'

. Now as to the 40 or 45 names down&?e:é%??&éi
when I would write a sales contract I wouldiﬁoé write “
"Repco window” I would write "replécement-wiﬁdow” so these
are tﬁe ones that I can recall.

Q And those are complainantq of'peOple who
rose up to say, "Hev, something is wrong with my windows”,

is that correct?

A I don't underst%nd tﬁe qﬁestion{

0 Well, this list that you héve-hefe - -

A | 'This list? | i

Q Yes, are these the people that had several
complaints? o

A | No, out of this list,. these 40 or 50

people, I believe that this is the 1list of the entire

.,": Lo

amount of w;ndows that I installed including: Repco, Three

1 .,
2 e 1
_.:P

:' - :"\'..'-’:. ‘
of the faulty product and then we picked up Windjammer,'x.’

mean Three Rivers, that is what I am saying and that list
compiles, from what I'can_understand, most of the Repco

customers.

........v-...i,

CEMNTRAL VIRGINIA REPORTERS
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the windows for that had a complaint in one form or another.

other ones that, well, in an average case there would only

.be one window or two windows that had given problems and of

Q Of all of the windows that you installed
from the products that were sold to you by Ted Laﬂsing,

how many of these ralsed conplaints with you? 2:~

- e .‘:'o

A In the Repco situation, I would say it,Was -

e T
» BN | H
‘\ . i'

at least 50 to 75 percent of the clients that X installed
In othesr words there were some people that

were totally dissatisfied and disgusted and there. were some

course the problem, as we will gét into, waé the manufacturi
quality of the windosw.
Q . With regard to theicqmplainté{ to what
extent did the complain£s take?
| Were thére any complainants that initiated
litigation against you?i' . |

A Theré was actually one that I received a

suit from, I think it was a man in Blacksburg and that.wasfj-

Py ".
:- 4&":‘

after attemotlng many, many times to resolve the problem;}zf,

they realized that I could not resolve the problem and
they just did not want to sue me but they~were put in a

position to either sue ne because they had no one else to

ng

centraL vireina rerorTers (034 -
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any others to correct the problems with these windows?

sue or just sit there and suffer the consequences of the

bad windows. ' ;;5

, 1~
There were at least a dozen peonle that

vhen I would go to bed at night and I knew that it was. i

s

IS 3
K ,&'.(
et

cold, I knew that the phone was going to ring all'the next
day and it did every time.

It got to the point that wiehhthe phorta eall
and the complaints, I could see that it was just a matter.
of time, I could see it coming, that my business wae in
trouble due. to the complaints.

g What besides your own personal efforts and

the efforts of your mechanic, what efforts were made by

A After complaining to Ted Lansing Supply for
over four months that I was having serious pfqblems as well
as possible legal repercuesions from the situetion, I tﬁink
the first step, well, he had went out with me on several

of these local calls or local problems himself and B0 they%

obviously realized that there was a problem and they

,..,.

He flew down one day and ve went to several.-

-

of the houses.
Q When you say "we® who do you indicate?

A Myself, Ed WEatherly from Ted Lansing Sunply

CENTRAL VIRGINIA REPORTERS 035
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.

and the Repco rxepresentative and I don't know his name but

he is here. :

.
’ -S -
s

..;., ,, s

We went out in an attempt to‘see wh& was

, -

wrong and, as usual, thore was somothmg wrong but nobody

! -

was willing to pay for what was wrong, they wanted m= to

pay for it all.

el | ¢

Tt

. S gpmm—pesp—
S mrLacy

gy ey

* % %
1
Royal - Direct | | | s
*k * %
’ ' : o MR S

Q How much did the window cost you? f!,' : 53

A Each window, .installed? “’_ ’ 1

0 Go through your cost, what aid the window .:‘;-.

cost you and what dia it cost you to have your installer

install it and what were your office expenses, give us the

‘lLﬁhole ball of wax?
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n i

23 .

A. I would say that the window would probably
cost me $125, $130 apiece and figuring in ny overhead
which it cost me to sell it, I don't know, probably $140,”
in other words before I got paid I had the cost of the ;?{g
phones and, of course I’ had the cost of the installer sﬁié;
time, the insurance on the truck and so on so what we are"
talking about is about $140 a window times, X would say,

I don't know what to say, wel;, around $200 a window and
plﬁs that there was probably two or three times that money
which I was looking at in possible suits. °

Q And your cost of installation on a per-window
basis, what would you approxiﬁate'that to be?;

A The gross cest would be $130, $140 a window.

0 What other problems have you incurred as a
result of these windows?’ .

A Well, I’said. "Okay, that is ig.,i am noe
paying for any more,” and at that time I had probably 1ost 1

. MR, WILLIAMS : Your anor, I would object to

this on two grounds: One, that the ¢Ountercie1m b

is flled on behalf of Royal Aluminum and not him

_....

personally and, therxefore, any evidence of persona%?s

loss is not admissible for that reason; secondly,~.j:

r
if he is going to speculate or say "probably®” - - ‘_
THE WITNESS: I have got it written down.

STENOGRAPH REPORTERS s -
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oo ¢ ——— - ——— e

MR. WILLIAMS: - - Mr. Royal has got
to be able to establish, with a degree of certaintv

rather than just a speculative guess, as to what f‘{

T
s

his losses are.

Moo

THE COURT: I believe the ;countercia.infl...'.i..'si..:f:
on behalf of the corboraﬁion and not yoo iﬁ&i&iéﬁAliQ
so you will be restrioted to the oorporation's loss.

MR. NORTON: We agree that tnis is a claim
which the corporation has hué I think always when
you have an individual who sololy owns a corporation,
there is a misidentification in its legal context,
legally he was the corporntion and vhen he responded
as to what the corporation's losses were, they were,
I guess, his losses. |

THE COURT: Use your definito figures, if

you have them, instead of approximations because |
he is entitled to that. (

THE ﬁITNESS: The losses that I incurred .
due to this are the following: The loss 62 time 'f&é
as the executive of the company:; the loss of time %g%
on my installation, ‘anytime X mnstalled a windo;:'?‘
anytime that I went back on a service call I

could not be installing other windows so it cost

—

me double and so my damages came out to be roughlye
no
038 Z
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‘instead of installing the new windows'that we had to ipétalﬁ

$32,500 in actual cost in the loss of time and in

the loss of new business as well.:

BY MR. NORTON: | e %Ef75
Q@  Now what 6@t—of-pocket exbeﬁéés haye yégi?; %

incurred directly as a result of this situatibn'wizﬁ tﬁ;? i

replacement windows? e

A Out-of-pocket expenses due to, again, loss

of time because my men were working with these windows

0 You have told us that but you have indicated
that you had prior counsel, is that correct? '
A Yes, sir.’
Q Were you required to pay counsel fees to the
prior counsel?
| a I have a bill.
MR. WILLIAMS; I objeéf to that, that is “

not damages in this xespect. -5¢J~a. {Q;%_$:w}

MR. NORTON: It is quite to the contrary,{¢ {

is - m ) . . ;f.' "‘.'
. - R

THE COURT: Go ahead, I will overrule that

for the present.
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Pr— gy iingpe gyt

[

" have you retained other counsel?

BY MR. NORTON:

Q What bills have you received from your - :

first counsel? ' — ‘ e R
THE COURT: .Or what bills has the ¢

received?

et s
'5 o,
SR S
Y
t
(5

4
&

R
e
. ;

.'MR. MORTON: I apologize, Youxr Hondé}”léé

ne rephrase that.

BY MR. NORTON:
Q0 What bills has the.corporatigg received?
A Preséntly pending theré ére_jpst.abéut.
$2,000 in bilis.

0 And havé you, since your first attorney,

A Yes, sir. x . - - it
Q " And have you'had to pay other counsel on
! the case specific fees? . | ‘ .E:;
A Approximately $2,000. a‘; "
!k-:.p
n
|
NP it
I : !
! CENTRAL VIRGINIA REPORTERS. 040 -
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—

agalnst the corporatzon was there and there were at 1east

done to replace the faulty product by elther LanSlng'or e

3

Q Is Royal Aluminum & Copstructiow Corporatio

now a viable business, an active bus;ness?

A - X-did not reneW'my_corpo:ate charter in’
1977.

0 | .And why was th;t?

A . The one lavsuit that had a’fé;dy been fiiéﬁ

a~ha1f dozen to ten other pending lawsuits as far as the
client saying, "Okay, unlgss you do sqmethlng, we will sue
you for damages.”

 Un@ex thosa-pressures.'theré was no.

5-

that X conld continue to operate because there was nothing

,~ . '- }. .Q
.. &.,- -
.

Repco.

Q So you were then effectively out of business

A Yes, sir.

ppegppp——y

041
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.business, does it depend upon advertisement, a great dea

Q Now let me ask you this: The nature of

that type of business, the replacement or construction

v'.;-'

and, if so, what advertisement? o

A At first{ being an unknown, ﬁeedle§§ teigey :

what you have to do is to get exposure to get your name
around and then you have got to offer a good price and a
good product and I felt I had a good pfoauct and I knew I

had.a good price and I knew I had a good installation man

The way to build up a goodwbusiness is to
get many satisfied custome~s telling o*her people akout it
and then going from there.

0 Were the customers satisfied%

A Well, since I had several that were getting

ready to sue me, I don't think I could have gotten many

referrals from them.

Q Did you get any referrals at anytime’-fG "y

A Yes, there are two or three people in this;
Courthouse right now that, during the time that I installed 3

.‘ R i g
}', . ey x::‘.- ¢

their windows which would have been through the Summer, =
they were satisfied and I did get repeat business, not
repeat business but referral business from them but when

the Winter came and all the problems started, X not only

iiana
f

N )
5 - . SR S |

"and it was just a matter of'being‘able to build‘up a business

-
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did not get referral bus;ness but some of the people that

.had been referred, they said then that they dld not.want

them.

BY MR.

MR. NORTON: All right,

may examine.

THE COURT: Let's let th° Jury have a reces

.o

at this poxnt, gentlemen. flj

20

MR. WILLIAMS: Fine.

(Thereu§6ﬁ a short recésé wés ﬁakan;
.FOIIOW1ng the rec ess, the partles returned to the
room and the prqceedlngs contlnued before the‘

Court and Jury.)

THE COURT: ' All right, Mr. Williams, you

may go ahead.
'CROSS EXAMINATION

WILLIAMS:

]
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A Like I have stated, ny flrst, inltlal ﬂ

contact was in the Spring of '75.

-

i * k % H
Royal -~ Cross . SRR l00
* %k % |
- Q “You mentioned a meeting in chhmond that

was conducted at the Ted Lansing office, 1s that correct?

A Yes, sir.

"_‘ < -(_.-

Q You also testified that present there.w e

be mistaken?

A S
a specific answer as to names and so on, no, X d;d.not. :
0 Are you sure that you were not, in fact,

the only dealer present?
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i

l
‘
!
1)
te
i
i
i

A I could have been but there were a lot of
people there. They were introducing the window, that was

the gist of the meeting.

(.--.

]

Q If someone with Ted Lansing should testify
that you were the only customer-dealer there, cou1d you ;”ﬁ.iT
disagree with that?_

A No, I could not.

Q Do you recall who the represénnntive of
Repco was at that meeting5 g

A It has been a long time but actually I think
b 8 éaw the gentleman here from Repco. .

Q And he was the man?

A - He was the man that came down to see about
the problem situation. |

Now as farlas that meeting,'I don't, I
would not recognize anybody from that. it has been too
long ago for me to say that he was the one that was showing
me the win@ows inxtially.- . :

Q All right, but yon only went to Richnond
on one occasion to have the 1ecture for the introduction.;é:

of the Repco windows? S

a I believe so, yes. o o, o
0 You testified that you came away from that

meet;ng with the impression that you had a qood window?

——
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Y S

- amemet s Sy —r

A Yes, sir.

Q I recall that you testified speclfically.hg‘i

that the only representation, as such, that was made to"

‘~-1 . b ~

You was that the Repco window will replace old wxndows'

.";..

)~

together with storm w1ndows, is that, in fact, the onlyi;,;4
representation that was made to you at that meetlng in
Rlchmond, Virginia?

A I did not say "with storm windows." | w

| Q Well, tell me what you did say..

A It is on the Record.

Q I will ask you tﬁen what was told to you
and by whom?

A Okay, I don't know how the storm-window
deal got in there but ﬁhe replacgment window Waé, in fact,-
to replace the storm window so that when you were describing
éhe window to the client,‘you could say that the window was
designeﬁ with the housewife in mind for easy.cleaning.and 

8C On.

I guess I answered your question?5?f’:_

i |J~'

Q But the question was: Was that the only.“ff

pocific representation that was made to you at that time?

A As far as replacing storm windows? ﬁ
; Q Yes. :
% A By no means was it the only representation
§_— CENTRAL VIRGINIA REPORTERS ) 046
i
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part of about an-hour-and-a—half meeting the best I ‘can’

‘'would tilt in, it was draft free and ‘so on.

- they would tilt in for fast and easy cleaning, that they

or statement.

0 It was not?

. "
o .‘. ..
s

A It was not the only representation. it was

g .. ;. 1 I
- R ¢

"-.-' .‘

rememher, timewise, as to how great the wxndpws_were. ;é:ﬂ?;f
To go into detail, the windew was e;ppoeed%“

to stop draft, the window frame systemlﬁas goipg to be at

least 40 times more successfull in insulating my customer's

house than storm windows were and it was easy to clean, it

Q Did you, in turn, make representations to

your customers regarding thesz windows?

A Yes, I did.
Q What did you_represent to your customers?

A I represented exactly what had been
represented to me through Repco.
0 And what was that?

a That they were 40 percent more effective >
in insulating their house than normal windows were, that X

. T
i ;»’-’-.. *
N

3

didn't have to worry about caulking the windows in that

| they were draft free, the basic design was for easy cleaning

' and better installation and that is what I passed on to

my clients.
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* % %k
i
Q All right, you have féferred to a document
which is to your 1mmediate rzght, would you pick that u
A (Witness complies.) _ .-,l' ;iff-i
Q ~ You have referred to that documenér
T
times during this trial, what is that document? ﬁ;f;" o
a I believe this is the list that ‘Ted Lansing
- « I don't krow the legal wording but they insisted that
I give them a list of the customers that I installed windov
048 ‘
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;absent some notations and it looks like some personal marks

for.

0 What is that document entitled’

A "Interrogatorles - =" is that whaé:;bu.are o
asking? i ;{'3‘...‘

Q Up here'(indicating). 5..L

A '“Answerslto Interrogatories by Def;ndﬁggyéf

Royal Aluminum & Construction Corporation.”
0 Mr. Royal, I hand you this document right

here, is this a precise copy of vhat you are referring to

on it?
| A I don't know, is it?
Q Well, if you will compare, take your time
to §o through 511 the pages.
MR. NORTON: Go ahead, John.} I can prbbabis

do it a lot faster, John, let me do it.

BY MR. WILLIAMS:

ainene
:\.,_ ,-,s.,‘

Q While Mr. Norton is reviewing that I thlnk f

-.

ve can proceed Mr. Royal, you have indicated that there

.
4

was some information supplied to Ted Lansing Supply as a ﬁ,.
result of some questions that were as?ed to you, is that A J
correct?

A . What questions are you referring to?

CENTRAL VIRGINIA REPORTERS 049
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Q Legal Interrogatories that were directed to

you that you answered and that is the document thatﬂyou

-

have been referring to all morning? S

| A I.guess, I don't really fuliy:unde;s;;;daif-i

the question. : Ea
MR. WILLIAMS: TFor the Recoré ; -

THE COURT: The original is'iﬁl;he file,

it was filed Novémber 1,’19%6 but féh.éan go ahead

and file it.

BY MR, WILLIAMS:

| o} All right, Mr. Royal, I show_ybﬁﬁthis and
ask you to turn to Pagé; well, vhatever ﬁumsé:fthat is but
anyway to Numbered Paragraph Four of the ddééﬁent which
is in entitled "Answers to Intexrogatories, " :;rhich has been

filed with the Court in this action.

A Géorge'tdiiins, ié.that'Numbé;'?our?

Q Yes. : . | L iy
2 .- This oné right.hefe (1ndic;£¥;§)? f z

Q Yes. | .

A Okay..;' :

Q I ask you, if you will, to féview the names

appearing in the Answers to the Interrogatory Number Four.

A Read them?

Uuov
. CENTRAL VIRGINIA REPORTERS
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Q No, just look at them right now, please,
and tell us whether or not they are the names of the

individual customers of yours who complained to yoé%or“éﬁ”if

RIS 4

least, according to your testimony, complained to ;éu'ébéﬁt; Ay

IS S T

the wirdows?

A I would imagine it is. BAgain it has:been *.

two years adgo. Georgé Collins' name does no£ ring a bell
but I am sure, well, I put "George cOiiing--fice,.conden-'
sa}tion and he has verbally tﬁreat'ened a lawsuit."”

S0 I would have to agree wify whatever your
question is.

Q0 . You have anSWefed these Interrogatories
under oath?

A Yes, but with mosﬁ of them, due to the
time lapse, I was going only by my records so I don't reall&
remember. |

Q Well, you answered these Intg:rogatories
at that time under oéth that all éf the pebpiévwhoae names
appear in those Answérs,bsmplained to Royal Aiuminéé??ii;

Construction Company about the windows?

A Is that a question?

Q Yes, is that true? *?ﬁ
A Yes.. |
Q Is it your testimony this morning on the

CENTRAL VIRGINIA REPORTERS
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..--_.!__:. -_——

witness stand that those individuals registered complaints

with Royal Aluminum & Construction Company?

e N
w3

A You are using the word “reqistered; éﬁééi"

do you mean by that?
Q ' Made compiaints, communiceted compgeint§:;¥.:.
A ~ HMost compiaints were by telephone.w‘in.q‘ i
other words the complaints were made by teleptone to - -
| THE COURT: Mr. Royal has swern to- the
Answers 1e these Interrogatories uﬁder oath, they
speak for themselves,. why go_into ell of that?
THE WITNESS: Yes, I said that I did swear
to *hen.
"THE COURT: ULet's don't take time to go
over something that has already been answered
MR. WILLIAMS' Can we stipulate that it
will be admitted as evidence in tﬁe Ease?

THE COURT: The Court so dlrected that,

let's don't stipulate to anythlng, let s go aheadq

MR. WILLIAMS: Thank you, a'udge._ CRCLK:

a"‘

(Thereupon the documen* RS Y

N VAEY | 3%
t‘ '.-._Q, = >

entitled "Answers to Interrogatories by
Defendant, Royal Aluninum & Construction
Corporation" dated November 1, 1976 was

marked as Lansing Exhibit Number Four and
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BY MR. WILLIAMS:

Q

entered into the Record.)

Mr. Royal, you testified that your expenses

or your damages consist of loss of time as an executive,
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. executive of the company.

o —— e —

.from that in trying to go out and £ind out, you know, what .
was wrong which was at the beginning, basicaily but that

'is vhat I was doing before I realized that, to save a long

as and I understood, there was some duplication with
respect to installation time, but that collectively . ffr;’
. i; SRRt |
that item of damages totaled $32,500. - }i ~.}i;;’?
Tell us exactly how you computed ﬁgat?:ifﬁ
A Based on an average sales month, tge'a%sa;? iA;

of time as the executive of the coﬁpany-because I was not

only selling but mahaging, the amount of time that I lost

story, that the windows were defective.

T must have lost ét least, in the yéar and ;
a-half, two months, mayﬁé éven three months in time going
between the customers themselves and meetings.ﬁith Ted
Lansing representatives and meetings with the Repco attorney
and just going back and forth with installers, that was

just the time that I spent in trying to rectify the

problems. - A £
I would say that it was at least aféhfégfi;.f

month period of time that was actually lost to me ié'tﬁe:iﬁf%

e s bt i
Fa - .

Q Mow how do you attach a dollar value to

that?
A That was simply done by the average amount
CENTRAL VIRGINIA REPORTERS ()54
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i
i
1

S rne mar e

of business that we were doing at the time, not after the

pxoblerm started but before the problen started .so we~are

S é 3
e -~
BRI ‘

c R ‘-.-J--. .
saying that it was $10,000 2 month to operate a corporation

x ... i
o~ -‘.-’.'\ v
Te® - s

with four or five people involved that is a very 1ow andf

conservative estimate. = . S . ' Ef'gﬁ
_ A - -
. ~ ) . Tl WY
Q - " po you have any records?
A I can provide them, I can work up some

figures for you."
Q Well, is that an ésfimate?
A Shen yoﬁ are dealing in a sales gituatién ol |
.THE'COURT: Just answer the question, is iﬁﬂ

based on concrete figures or an estimate?

THE WITNESS: Your Honor, it is based on an

estimate of the sales volume.

BY MR. WILLIAMS: SRR R

0 - a0l right, with xespect to the installatzon

cost, you saxd that you incurred damages becausé oéZQQ;QT}"f}
. B '
head, is that also an estimate? ;i )
A Agaih.bésed on the szles voluﬁe, 'éii;
: v
estimate. ' ' %éi

It is an estinmate?

A Yes.

poSym—gaaptgrpasssgarpa——rrayen

[}
1]
~—t
]
s
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I
i
[
{
*x k %
s
Q - X thlnk that you have said that the replace~

ment business is largely based on repetitive busmness’

A Any business is a repetit ive business.’

;Q | Are you- guessing that you lost business
because of bad publicity? , R

A I thxnk that I can put enougg witn;sses‘ss
the witness stand to answer that questlont.%{'- gi. i

Q 'Did i understand you sorréctly to ;;y éhat'

50 to 75 percent of the customers that purchased Repco
windows complained?

A At least.
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HR. NOR?O!\?: I will call Mr. aMdHugh as my

next witness. .°. . -

.

THOMAS P. MchGH |

Laam )

' v

e v et o e— - & - c &

: 057
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% McHugh - Direct
I

DIRECT EXAMINATION

Mr. McHugh, you have been sworn?
Would you state your name and address fér
Thomas P. McHugh, Route 2, Box 26, Hurt,

If you would, try to project your voice to

Mr. McHugh, do you know Mr. Royal?

Were you employed by Royal Aluminum &

What was your position with the co

I was an installer..

What Adid you install?

THE COURT: You are going to have

I

l

|

]

| BY MR. NORTON:

d e

b

h A -Yes.
-

E the Record, please?

A

] .

d Virginia.

- o

!

i ‘ A Okay.

! o]

é

i .A Yes, I do.
;

% 0

S Construction Corporation?
i ‘

! A Yes, sir.
! |

i °

i Q

A

S

j

our time, speak to me.

the Judge, speak directly to him so that he can hear you.

so that we can hear you or else you are wasting

L
¢

L I

e

¥

rporationi:

ST —at
1
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BY MR. NORTOW:

A

Q

employed?

A

Q

A

or -~ -

o o» O ¥

Nu-Sash?

>

vy hechiiag g

" Replacement windows and siding.

| Aluninum & Construction .Corporation, by whom had you been

Window Coxrporation.

. No, they are nationwide. ' ﬂ

THE WITNESS: I was an installer.

And what did you install?

Windows and siding.

Excuse ne?

Now prior to your employment with Royal

Just before that I was working with Nu-Sash

-

v

And what was your position with Nu-Sash?
I was installation manager.

Now is Nu-Sash a small, local corporation

And what do they specialize in? ¥ %:.

Replacement windows. R

i

K et
o ...V .

And for how long had you been empibyed}b

L2 Y
.

I believe it was about a year and a-half.
Prior to that, what was your occupation?

I worked as a carpenter for Nelson Boothe

CENTRAL VIRGINIA REPORTERS S
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out of Vvinton.

Q For how many years? :
A About a year and a-half %{
Q And prior to that, what was the type of

occupation that you enjoyed?

. S R
1’. PO -

A - . I have always done carpentry work
Q Now duriné the course of your employment
with Royal Aluminum & Construction Corporation, did you

install Repco windo&s?

A . Yes.
Q What is a Repco window?

A It is a replacement window made by Repco
Manufacturing Company. |

Q " And aiad yéu experience any difficulties wit
these windows? |

A ~ We had some problems with thém, yes.

Q All right, would you explain t§ this: Jury
and to the.COurt what the.nature of tﬁe probieﬁs were?*y

. . i":'. v "-.
A Well,. the main problem was a SWeat problem.

Q Explain that in- detail. I know you are aﬁ?éj

little nervous but there is nothing to be nervous about, ;;L'

1’.9.4

just explain the sweating of the windows to the Jury..;'

A Moisture would condense on the window frami

LT

that was the whole thing.

. w———— — o ——
—— T
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Q And where on the window frame?

i A~ 2Along the metal edges around the glass. .

e s
LA {54
s '5.‘, "t ;... L

McHugh - Direct

' S 130

——e r e et e —— . .

:
P x *x *

!
i
l
'
)
H
[

It
o ¢

1

i . Q Al right, now what other Problems dig you
| | Nt

| have that r~sulted in complaints and what did.you find aftes

you investigated those?

.A ' They sald there was air blowing between the

.
t

meeting rails.

- ——e o———

- mewmi e e
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m—— e em e v om e

Q. qu what, if anything, @id you, as the
mechanic, the man in charge, try to do to correct that

fault?

A When we realized that that was the problem,

we went back and'put a little bit heavier gauge, well they

e

qall.it like a weather strinping.

Q . Now had that been originally part of the

unit when it was delivered to you, the heavmer gauge?

A No. - B ‘*‘"’“"5'“ ’;;.n- !

Q.'. Now there were certain problems, as I

selves, was there anything that you could do to correét
those defects? .

A - We sdﬁetimes. well, after we installed the

windows, we used a tube and tile cement to £111 in tha crack

—
I

Ad
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0 And that would be on the corners where the

aluminum sides met the panes of glass?

A Yes, sir. f.r
Q Mr. McHugh, after these windows were’. !
installed, for how long a period of time did you éné'éthé;;

mechanics revisit various homes in an attempt to>;6rrect4
the defects that were found?

A ﬁe had to go back on quite é few severai
times that I can remember.

0 gll right, anq for how long a period of timﬁ
did that cbntinue?

A Well, it was luring the cold weather season
that we had to go back on them but I only did it when theré
was a convenient time for me to be there.

o) When did you start, if you ean recall, your
visits for repair work or the rgvisits to these homes to.
handle the complaints of the consumers?

A It was naturally when the weatherétufﬁ;§5”~

Q - And that is when the complaints c;@é;;;;.' ;
A ~ Right. g;iﬁ;ﬁ} A
Q After you made your first visit - ; weli; 'l

was Mr. Saunders the first place that you went back to with

respect to repairing or éorrecting the defects?

CENTRAL VIRGINIA REPORTERS .
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that I installed somewhere in éalem, I can't recall the

name.

s ——t
.

A Is-that thélman that lives near Glasgow?
Q Yes. _
| A ﬁo, he is not the first one, no.fliﬁE
Q | Who was the first one in your recoliectio#d
that you at least went to v151t? — :" 45, i
| S
A It was one.of the first sets of wz.ndows

Q Now when Qid you firgt go back, Qould it
have been in September or October of 1975 Quring the first
onset of cold weather?

A. . Yes.

Q All right, and for how long a period of
time did you continue to visit various houses to attempt to|
correct the defecﬁs? ' o

A As long as we continued to put Repco windows

1n{

MR. NORTON: Respond to anf'Questions that .
. s .- :-‘o;'_t '-v',..; T

Mr. Williams may have for you. R
CROSS EXAMINATION . G

BY MR. WILLIAMS:
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k % %
! Q To how many customers did you return, was
it two or three or four?':
A Thexe was quite a few but I can't fecall_
exactly how many there were.
0 Was it appromamately five°
A There were about five that I returned to =
several times. ,
r — .
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Q

of windows be@q:r,;_g you started working for Mr. Royal's l

corporation?

A

'Nu-Sash and Repco,windoivs, those two.

o Nu-Sash windows? .

A Yes.

Q You did not iﬁstall Nu-Sash for Mr. Royal's:
corporation, ‘did you? A - ' .

A' No, sir. |

Q How long did you install Nu-Sash windows?

A Approximately a year ana a—half

Q

Nu-Sash windows

A
Q

A

Q

But they did sweat on occasion?

AT

You had installed how many difrerent i::.nds

. - i
Before I started working for him, just “

And you had on occasion, had troub].e with»
sweating, hadn't you?

Yes, but very rarely.

Yes . . s . ':

In the industry is a Nu-Sash window a highe:

quality window than a Reéco window?

P L
- Te ——
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MR. NORTON: Objection, Your Xonor.

THE COURT: I don't know, are you familiar

enough to answer that or not?

THE WITNESS: Pardon?

THE COURT: ILet him answer it if he?éaﬁlég

Go ahead.

S .

e L6t
». .

THE WITNESS: In my opinion, a Nu-Sash

window is a higher-quality window, yes.
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J. LEON SAUNDERS

was called as a witness and after having first been duly

Bl

sworn to tell the truth, the whole truth, and notﬁing'#ﬁﬁgf

I
]
ot A

the truth, was examined and testified as follows:.

DIRECT EXAMINATION

BY MR. NORTON:

0 Mr. Saﬁnders, would you please state your
name and your address and would you throw your voice right
on up to the Judge?

A John Leon Saunders, Route ?,ABox 226,
Glasgow, Virginia.

Q Now Mr. Saunders, during thé Year 1975,
did you have the Royal Aluminﬁm & Construction Corporation

install replacement windows at your home?

A Yes, sir.

Q Do you recall the actual date of installatié
A No, not right offhand, I don t, sir. i
Q And after they were installed, wag thé;;,

.

-

any problem that you noticed that you communicatedgfoffi;%f'

Mr. Roval?
A Yes, sir.
Q What was the problem?

)

l’f)E?.
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A Well, the windows did not have the felt

running all the way around them. They installed . them and

,:..

it came a rain and then in the corner of each w;ndow, watef

' ¢ ‘A “ )".,;.

run in and my wife and I was up half the night moppzng wateL

and now the wxndows are sweating.

Q Now did you communicate this éo }‘. Réfalf'
A Yes, sir.

-Q What, if anything.'did he dé?.

A He came cuite a few times and he had men

from the factory and they said that the windows had a

defect in themn.

Q When you said "they said”™ who was tlhat?
A That was the‘boyslfrpm the factory.

Q From the manufacturer? |

A Yes.

Q | Wheré did he say that?

A He said fhat in my dining rﬁén;.

Q Now what suggestions, if any, did they have

for curing these defects°

v, e
w BT

A  Well, Mr. Royal came back and he pgt'sb%efgﬁ

kind of caulking in the corners, all four cornersﬁéf theiaﬁi
window, the upper window and the lower window of all‘the

windows I had put in ‘and they said that they would send

.

pd

some felt to go around the windows which 1 have never

‘CENTRAL VIRGINIA REPORTERS 069 ST
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2 received nothing.

5 - . Mr. Royal came and he did put two storm

. SO
@ T bd, Rai.

4 windows on my bedroom to see if that would help anﬂ'keépf?k,ﬁ

o 2

5 them from sweating and keep the cold air.froﬁ.comiggggp;f*é f
6 || around them. . - . L ;;fi%gi
7 |i 0 pid it help? s

£ 8 ? : A Yes: it helped those‘two. They told me thaf

9 ny basement - —.my basement is not dug, it is just 2 dirt
' ' . . ' ' . ﬂl
10 | £loor - - they told me to put plastic underneath my house

n and I tried that and they told me that I needed a dehumidifie

- | 12 and I got that and I tried that but nothiﬁg ever happened.
. 13 - Q These storm windows that were put up, diad
. 14 Mr. Royal charge you for these wirdows?
15 . A Yes, sii. | :
16 ? : Q Now they were paid oué of ﬁi§ pocket or out
17 of your pocket? | o
S .
18 5 A '.I paid}him. ,
9 | Q@  You ?éid him‘extra for the~ééorm‘gﬁﬁdp?§?;g:
20 A No., I had a contract. ';' ;fl S
212 | Q So when I asked you.whq paia‘for éﬁé:'ég
22 ||  storm windows, who did pay for those? . e |
23 : A 'I'guegs Mr. Royal paid for thosé;.f dihn;g
245! pay for the two storm windows that was put on my house.
25 !'— l
1 =l L T
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© emmmme e

J. LEON SAUNDERS - . ‘ W
was‘recalled'as a witneéé and testified furthgr on his oathl|!

3

as follows:

- DYRECT EXAMINATION

.

BY MR. NORTON:

o) Mr. Saunders, during the course of’tﬁes";’

+ 53 -,.,;,

agains; Mr. Royal and Poyal Aluninum & cOnstructioh COmpanya

"QA--. .- \.l

i

A Would you repeat that again, please? .
Q Let me rephrase the question: bDid you

threaten John Royal's céhpanf_withllitigation?

— - ————
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cormamete .

time?
A

0

Yes, Y a@id.

. Did you gctually go to an attorrey at ona .|

e
- Yes, sir.. - ’ o B AT

As a resu’t of the dlfrlcultles tha you

Ahad with these windows, dld you have an opportunity to .

refer any business to a thlrd party for Mr. Royal?

A« B

0

Yes.

To whom was that?

.To John Kimball.

And was that before you had he Droblem

with tho windows?

A
0
| A
Q

A

told him that I had somebody that was interested and‘then'*'g

Yes, sir, .

And tﬁen what happened?

Well, I was not pleased with.them - -
And then wvhat happened?'

b o called Mr, .Royal énd talked to him and I

St‘ss

after he found out how I had these problenms, he told me‘to :ﬂ

Just Qrop it.

- —
o e ane m——
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* k * 4
|
i
' E. A. SUMNER
.was called as a witness and after having first bean duly.
; sworn to tell the truth, the whole truth, and nothing but
ths truth, was examined avd testifled as follows- ;
' . DIRECT EXAMINATION h
BY MR. NORTON: “
Q Sir, would you. state your name and addressﬁ :
for the Court, please? o R ?3 v
. &L
A Earl A. Sumner, 801 Pledmont Avenu;; séi’
; .*..". t “-‘;.’ ’ )
Q And Mr. Sumner, did there come a time 13.11
1975 when you purchased replacement windows from Royal r
‘ Aluminum & COnstruction COmpany?
| .
l A Yes, sir.
l |CENTRAL VIRGINIA REPORTERS 073 .
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l

|

! Q Were you pleased with these windows?

[

i A No, and I am still not.

.i . . ‘ ‘:;: - ,::: . .

i Q Would you tell the Court and Jury what the ||

: . . 2 'g"_ L{' e :,.'
problems have been? ' f‘, ii'

g A The air comes in around them and tﬁéy_iée”up}

- PRER

and water runs down off of the windows down on theiéa§§é£iﬁ )

0 What, if anything, did Mr. R;?al do, or his
corporation, to correct this defect?

A Well, Mr. Royal come two or three times‘to.
:Jook at them and he had the company represen?atives there
to look at them.

Q Was anything done?

A No, they promised to but‘they never did do
anything about it.

0 Did the mechanics, the men that actuéily
put the windows in, did they also come?

A Yes, they was there.

Q And 4id they do anything at all to the .

Lo
e

windows to try and £ix them?

PR
PR TR

A Not that I remember. : S A

Q Did you refer third parties to Mr. -Royal-to |-

have windows installed, did you give him more husinésé;'”
A He had a guy to come thexre one time to look

at the windows but after I found out about the windows, then

CENTRAL VIRGINIA REPORTERS 074
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I could not recommend them to anybody.

X had the windows installed 1n April and I

,- «l.-u' LN 3'

® P

didn't know that they were defective until the flrst cold

spell struck.

Q.

reconmand Mr. Royal ox his co:poration‘to anybody?

A No, sir.
Q Would you have?
A No, sir.
* % %
Sumner - Cross” | Lo B V'Y
k % %

LORING R. ALSTADT

was called as a witness and afte* havina first been duly

sworn to tell the truth, the whole truth, and nothlng but -

I

5
<
W e

the truth, was examlned and testified as follows-‘

Tt \.

AR X B 2T R
. LIRS

3
-

. o
.
wel

- DIRECT EXAMINATION

AN
.
-
et e
R

o
o

BY MR. NORTON:

Q Mr. Alstadt, did.you at one time in 1975

CENTRAL VIRGIN'A REPORTERS
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' side.

purchase replacement windows from Royal Aluminum &

Construction Corporation?

A I aia. i

Q And were you satisfied with tﬁose;;inae;s?;:;
A - No, sir, | | “‘H;Z
Q Would you tell this Court and Juré.;gaﬁ Qae

the matter with £hose'ﬁindows?
a " Well, the windaws gapped, they were double

hung windows and where they come toqether they gapped at the

We purchaeed ehe windows primarily to
protect acainst the weather and the windows that we replacegz
were on the north and the west side of our house and as a |
result, my wife would stick.tissue paper in ‘them to prevent
the air from coming in. |

We had spoken to M;. Royal a cbuple of times
about it and that was the real ptoblem that ﬁe had.

Since that time, there is one of the wiqdows

that has, .collected dirt on the inside of the insulating

windows. Basically the complaint that we hagd with those
windows was that they were not sealed properly where éﬁe} f:
strip comes together where the windows.meet. o

Q Is that on the window itself or is that en

the frame around the window?

CENTRAL VIRGINIA REPORTERS
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A No, it is not the frame around the window,

it was the frame of the window, as a matter of facé"aﬁkﬂ’

anytime you can look through and see the outside light at

that location. ",' é}-f%

Q Have you had occasion since the tiﬁe.théé“l

you found the defect in these windows to refer other business

to Mr. Royal?
A No, we have not.

Q Would you have referred other business for

these windows to Mr. Royal?

A Well, the window that he showed us for a
demonstrator looked like a pretty good window but I will
admit that I was a little bit embarrassed to show it to
our friends when they came over. |

We liked the window, we 1liked the fact that

you could take them out because we had an inaccessible

stairwell above the window and so it is easier to then

take it out and clean it that way and that is one of the

reasons why we got the windows in the first place.p- 'ﬁﬁf'"

MR. NORTON: Respond to any questions that

MOV

Mr. Williams may have.
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CROSS EXAMINATION

BY MR. WILLIAMS:

0 'How many windows did you have installéaé o

A We had six. o ' 2}_i§§

Q Did they all have the same p;oblem?l‘

A Yes, they did. |

Q And where vere the holes that you described

in the frames?

a - Where were the holes?
Q Yes.
A It was, like X say, it was a double-hung

window and on the side of the aluminum framing where the

two met, there was a gap right in there.

Q You say vhere the two met?

A The tﬁo gaps? N

Q ~ No, what two things are.you talking about?

A ' The upper and lower half of the double-‘&égéi
hung window, it raises up and dovn. . §§5'€?'4'

Q - So 1f the window works like thls -;% \ii“

A Yes, they go up and down. %ﬁj'} ol

Q - - was it at this point (indicating)?

A It was at that poing on the two sides.

Q On here aﬁd here (indicating)?

e o - T e e - s o ——
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. ¢ suggested that he settle the problem by just giving me a

[ strip that woulé fit in there and I could take it out and

. little bit, I did that. ' SN S PR

Yas, that is correct.
You ‘could see through?
Yes. : ' - : s s

“And you could see light?

.'.o». see

¥ o » o »

Oh, yes, in other woxrds there wasn t no

"t"
piling or insulation there whatsoever.
As a matter of fact I had called Mr. Royal

to offer a suggestion that I had to aTIeVLate thls problem.

put it in as needed bu bo didn't particularly want to do
that because it wasn't a standard product from the company .
This paat W;nter, while I have been waiting
on an adjustment of this claim, I have 1nsta11ed inside
sterm windows myself, I put then on the insxde of these
windows because we are ‘on a little hill and ve get an awful

lot of wind up there.and so just to save the fuel bill a } “

——
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. 4

cnnIsTiNA ROYAL
was called as a witness and after having firse been duly
sworn to tell the truth, the whole truth, and nothing but
the truth, was examined and ;egtified as fol}ows: ' H

I

DIRECT EXAMINATION

BY MR. NORTON:

Q Christina, try to project your voice, try I

|

to get your voice all ths way back to the Judge. Now what

was your function with respect to the corporation? What ‘r

A,

were your.duties? _”“ ‘ : IR 2o

A Secretary, I handled the book work for John‘
“' \“1. 11'5 ~;,
Q You are speaking to me, try to project your_

voice all‘ﬁhe way back.
A I did the secretarial duties that needed toL

be done in the office and I handled the books.

-

o] What was your title with the corporation?

CENTRAL VIRGINIA REPORTERS 080 - -
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A I was secretary-treasurer.

Q And you were a shareholder?;

A Yes, I was,

0 Now when was that corporatién fo;@édfﬁ%ﬁi

you can recall? ', -

A ‘May of '75.
- Q _And what was fhe original naﬁe of the
corporation? -
A . Royal Aluminum Prbducts,‘Inéérporated.

Q And was there a new corporatiop form=d4 at
anytime after that? | .

A No.

o} How did the name coﬁe to be Rofal Aluminumj
& Construction Corporation? |

A The nameAcéme to be Royal Aihminum.&
Construction because of the fact that we had started doing

room additions, adding rooms and rennovating kitchens and

. bathrooms -and so on and with the name of “"Royal Aluminum ..

Products” the public was not aware that constructidu'ﬁaé

%
.f .

Poyal Aluminum Products to Royal Aluminum & Construction to

portray to the public that that was, in fact. what we' were_

capable of doing and what we were, in fact, doing.

Q With respect to replacement windows, did

o
w——
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certain problems arise as a result of the Repco windows,
replacement windows?

a Several. N f? ‘:';fi'“

Q Would you describe the nature and éxtéﬁé?}i
of these problems as they came to you in your capaéiﬁf-ééﬁi
the secretary-treasurexr of the corporation? |

A I handled most of the telephéné calls that
cane into.the office, if not all of them.

The major complaint was that the draft and
the ice in.the Wintertime was terrible. That was the major
thing, that is what really started the whole thing because
all of the people were having ice form during the night and

then it would melt on the seal inside the window during the

day.

Q As the secretary-treasurer of the corporaticgn,

how much time daid the corporation spend in response to the
complaints, that being the meetings with the attorneys, the

trips of the mechanics, everything that was éntailé&fin“ﬂhe‘;
attempt by the corporation to fix or to repair theTngggEg?>f
*. .“"~~

A" over o period of several months, I yowla sy
a minimum of three months' time was involved. filfgﬁfftfi
Q Vhen YOﬁ say "three monthé" is that from the
starting point to the concluding point of the efforts made

by the corporation?
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- ——— ¢ st g e a—

we actually had to go out of busipess because offa1116§ffi3

this mess.

A Right, that is not all at one time, that

10y

is from the beginning of the complaints, when the complaint

g

actually started coming into the office, until the ﬁi@é'tﬁ;-

L)

PO

Q All right, so what you are sayiné then, if
I understand you correctly, is that you are taking all of
the tims expended by the corporgtion and compacting it into

a period of time?

A Exactly.

Q Aﬁd fhat pefiod §f time you indiéate is
what?

A Three months.

Q Would you, for the benefit of the Court .

-

and Jury, tell ps_the specific amount of money, due o thes:

<€

window defects, that was a direct expehge to the corporatio

g ¥

Give us a bfeakdown if you would.

.

A During the course of our normal business,..

all right, our salaries totaled - - do you want§§v§r§”

individual's salary or just a tqtal?- il 3
Q Just the total. %ﬁ i. :4
A Okay, the total per-month salaries péid. '

from the corporation was $12,300 a month.

Q -Twelve'thousand?

CENTRAL VIRGINIA REPORTERS '
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A Twelve ghousand three hundred dollars.
Q That was for the three-month pgriod,.is%

. that how you are giving it to us? {"i{iz ;:
A Okay, yes, that is right. ~.’-: ey

Okay, the . truck payments and the, well,

all right, just the truck payment was $366 for three months

Q Now the breakdown there would be -~ -

A One hundéed and twenty-two dollars a month.
Q One hundred and tﬁenty-two dbllars a month?
A Yes, that was the paymrent on the truﬂk

Q All right, continue, if you would.

I Insurance and gas and upkeep  and tires and
so on for the truck was 5400 per month so, okay, that would
have been a total of $1,200. |

Q All right, continue if you would.

F: S -Advertising, we were advertising in the

nspectatorﬁ on an eVefy%otherAweek basis.whicﬁ wu: - total

of $1,800 in advertising, $600 a month was aévertising.

0 What was your perdweek expense for adver-gg

R
'.'- EN 4
ey
:;":

-

tising?

“ e e

':“)‘" Ve
el
;'l-..'»

A I don't have the exact figure, I ve thenx

figure that I know which was $300 a week every other week.

0 That is what I am trying to get at.

A Every other week we'spent $300.

ll
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Q What you are saying is that you spent
$300, that was yvour billing for advertising?

A Correct. . ER
. ~ "#:;’

Q All righﬁ, and insofar as ybu onlf Bid;iéf

on an every-other-week basis, you then come to a $6007§é:e§f

o~ p o

=

. (33
R 3
P

month expenditure?
A That is correct.

Q And then for the three monphs, that would

be $1,800, is that correct?

A That is cérrect.

Q All right, are there aﬁy other direct
exrenses?

A The average of our sales volume.

Are these direct expenses?

A Those are direct expenses that I can

. account for.

0 What was the sales volume of business that

you were doing at the time just prior to the initial -

complaints coming in? Vi

A Twenty-five thousand dollars a mdﬁth:ﬂ'

e P RS

Q And what was the profit ratio that the,
SRR L b

corporation enjoyed?

H

#

A Eighteen percent.
Q Do you have the figures then for the net
e momAREONERS g -
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N : loss of profit for that three- month period?

5 ; A Yo, I don't. . el
'4 I Q  You are going to leave that to me? ‘ ' .{;)
: - ’ - S ‘ ) TR | B

5 ; A Yes. o : P ,: ;

6 0 - T will cofﬁe back to that. Are there any ;z.

. .l B

7 ! other direct expenses? | * ‘

8 : : A’ There wéuld Sg approximately‘_a $3 ,Goo-pér- '

9 , month pfofi.t_ margin.A ‘l‘hét is not "right, no.~ i
10 Q. i Christn.na, do vou want to work :.t out
n ;i yc;'mrself? I am not sup':osed to gz.ve you the answers.
12 l} A can you give ne the calculator and I can :n do
13 ' -1t real éuickly. Forty-five hundred c‘io‘ilars. P?
14 i . .Q All r:.ght, that is $4,500 per month?
15 : A That is right.
16 i 0 And for the three-"xon th period would your
114 ; figures agree that it would’ be $13 5007 - -:*'*}_ ‘

A ‘Right. o

. : .. . -_ * *' *

V. C. Royal - Direct ' . . 160
21 ’ . * % . :‘.:
22 § - Q Okay, you have brought to . ; !
23 -iYou had given us previously the breakc!own on the. sal;;,_-e:.}%‘?’ i
24 .:for t:hat period of time?

25 .; A Yes.

| ceas o meserers 088 T
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: Workmen's Compensation insurance?.

Q The truck payments, the upkeep of the

vehicle and your advertisingvexpenses, was your business

operated out of your house?

A No.

Q What was the amount of your rent, éhe.iénég}:
expanses? ‘ a ‘

A One hundred and seVenty—five dblla;s a mo&%h

was the rent that we paid.

Q So for three months that would be $525?
y -3 Okay, right.
Q And are there any other expenses that you

had in the office for that three-month veriod of time or

what would your expenses on a monthly basis be other than

for salary ard for.rent?

A Insurance and the Workmen's Compensation.
Q Do you know what the expenseé would be?
A I would have to go back to the.books, I

don't recall any exact amount.

ol

Q Do you recall what they might havefbeeﬁ} Cf

"'-

A As far as insurance goes, I would.s;y l;5
approximately $200 a month.

Q Now when you say "insurance” is that ﬁhé

A That is the Workmen's Compensation insurance

1
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- that the time spent collectively by the corporation to

MR. NORTON: Respond to any guestions that

"Mr. Williams may have for you.

CROSS EXAMINATION

BY MR. WILLIAMS:

o] Mrs. Royzal, you Said that you have computed

handlé these matters was three months, what do you base
£hat on?

A I base that on the amount of time that I,
myself, put inco it; on the service calls that had to be
made; on the time that Mr, Royal himself had to be with
attorneys and had to go back to these individual: clients.

I cannot count.the endless hours tha£ we
spén?,bn the telephone_wiﬁh clients. I aﬁ telling you

tﬁree months but it could be like 24 hours a day for three

1)

months. ||,

months, I am just counting business days for three!
' ' IO L
.Q It could be less? &, SRR
A No, I would definitely say not, thé?é wééﬁﬂ*a

3 . . By
L . .
Y s

B

too much time involved for all of us.

Q - Do you have any written records?
A As to what?
Q As to the time you spent.

CENTRAL VIRGINIA REPORTERS
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25 ¢

A I don’'t understand the question?

0 " Well, did you keep any written records to::

AT
«? o

« ol
PRt )

R A

documeﬁt the:amount of time that was spent by you ééd o
Mr. Royal of did the corporation keep any such recéfdéféf.?i i
time séent by officers of the corporation to_deél ggghjféfgig‘
these problems?

A Not as such. We did not-geep reéords for,
you know, w#ere we were at what given hour of;every day, no.

Q -  During the time that you Were.fielding

complaints, were you also installing more windcws?

A We were trying to.
Q " pia you -~ -

A We had several that were backlogged, yes,

that we did install.

Q That you did?
A 'Yes.
Q. And doc you have any records to show any

decrease in profits or earnings of the corporation ﬁrio;lﬁb? !
the time that you stopped doing business altogether} e

.3

A I am sure we could provide you witﬁé?h;g?:fif
1nformation. ' SRR

Q ’ Bgt you don't have them now, do &ou?

A I don't have them with me.

MR. NORTON: X object, Counsel had an

CENTRAL VIRG!NIA REPORTERS 089
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should come here ready for trial and thei?sﬁou dfil

have all the proper records that might be.necessa
S s e

Go ahead, Mr. Williams,

BY MR. WILLIAMS:

Q Mrs. Royal, did you continue paving salaries]

. while you were fielding these complaints?

A Yes; we didf

Q Youlhgd the'money then to pay the salafies? ;

A Yes, we did.' :

Q . Did you continue making your truck payments?)

A Yes, we did.

Q And you_conpinued, obviously, buying gas
for them? o | F

A ‘ Ygs, we aid. é?A‘%é%*? Al

Q And you pai§ your rent and your paéé'ygﬁig

3

advertising and you paid your insurance premiums, %;qht':

A Right.

Q And the income was coming iglto pa&fail‘oé
those expenses from the customers? '

A 'I don't know what you mean by "income £rom

C. Royal - Cross 164
L
opportunity to ask for that during pre-trial
discovery and he did not ask for them. »

RS RREY
LI ECT I 2

THE COURT: I overrule the objection, %hé&*;_

LY

..

< i
.

xyl
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T e e e e o b S —— e - -

the customars” the corporation had so much in it and what

we were doing was taking out of the corporation to pay the

. ..7._" C

bills. |
Q The corporation was paying all ofithé;ei;ﬁJ?
bills that you have testified to here today? %_:'igéﬁgé
A Right, thaé is correct. co
Q So there'was not a loss to the corporation,

as such, you did not lose the salaries,Ayou_did not 1pse
the payments on the trucks, you did not lose.all of the
things thét'you just itemized, you had the money to pay
then?

A I'don't understand what you are saying?

Q You did pay the bills, you have admitted
that on the witness stand? |

A That was not coming - - let me rephrase that|:
?he money that was paying that was not alloted to pay those
items, we had to do that because of the time that we were

spending on the same business thét, under all normal circum-
£ KA

stances, would have been completed and we would nevér have’;

K

had “to go: back on again so we spent double and triple |

time doing one job, in other words. R %@~f5v;;=%
Q " Are you trying to tell us then that.ifwyou
had not been servicing claims, you would have been doiné

new jobs?

CENTRAL VIRGINIA REPORTERS
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' continued because of all of the other businesses in town

Absolutely.

Are you sure of that?

Absolutely. . v

How are you sure?

¥» 0 Y 0O Yy

Because of the volume that we had done ﬁﬁ}'

R

to that point.

Q You.are asguming that the volume would have
continued?
A No, I am positive fhat'it would have

thatlwere doing that type of business ai that time, hone of
them seemed to decline like we did.

| Q So you say since they didn'tAdeciine, if
things had gone on the way you had hoped, you would not have
declined either?

A You see the Wintertime is the prime time,
it is the prinme seasoﬁAﬁor this business and we had no
reason in the world not to do the kind of busiﬁess;gpgtSQg~?
had been doing. ' ; ' .é?~.f%:

\
.

& Ty :
Q You were the official of the corporation in

charge of keeping the books, were you? ' ng}{
A " That is correct.

Q And you were the bookkeeper-accountant as

well?

092
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A No, what I did was I kept all of the records

all of the bills anad evefything that camé in and wé had a- ;.

separate accountant who did all of the bookkeepiné or'ﬁhe‘{f

PR
3

accounting work.

Q All right, you would agree with your h&sbaﬁé_

that you were paid on all of your jobs, would you not?

A Paid f;om what?

Q From the custoﬁers.
A From the clients?

Q That is true.

A Yes, I would say so.

MR. WILLYIAMS: Thank you.
MR. NORTON: I have no further questions.

(The witness was excused.)

‘MR. NORTON: Mr. Royal and Royal Aluninum

- & Construction Company xests.

)
Y

MR. WILLIAMS: May we see the Court? -: "7 -

P

THE COURT: You want to see the cdprti?igi.

S R

MR. WILLIAMS: Yes. '

THE COURT: All right, members of éhe:dggf;F
go to your room. |

(Thgreupon Court aﬁd Counsel retired to

the Court's Chambers and the following tdok place

——
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before the Court in Chambers.)
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e

Plaintiff has failed to sustain its burden of

MR. WILLIAMS: For the Record, I would move

the Court, with respect to the claim of Royal_“.

P
P

Aluminun & Construction Corporation against

.i" Ml

i

Ted Lansing Supply reguesting damages by reason

of breech of warranty, to strike the evidence and '

to enter summary jvedgment on behalf of Ted Lansing

Supply on the following grounds: One, that the

proof in proiing by preponderance of the evidence

that, in fact, the expressed warranties were made;

Two, the Plaintiff has failed to prove, even if the )

Court believes that e.icpl'orati‘one were made, that
they formed the basis of bargaining as is required:
by the Uniform Commercial Code; Thirdly, WeAmove
the'Court to strike the claim of the Defendant
Royal Aluminum e Construction Company for damages
by reason of breach of warranty‘on the ground that
the evidence produced thusfar in support ofadamages

{ [ ’_,
would require the Jury to engage in speculation :

\

which the Jury cannot do and even if the Cou*t~;

believes that there was evidence to support the

making ‘of the warranty, that the Record is still h

absent of evidence to support damages and, therefor

the claim by Royal Aluminum & Construction Corporat

-

EE S B
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===

L..--.._

for damages should be striken and a summary Jjudgmen

entered in favor of Ted Lansing Supply.

'THE COURT: ‘All right sir, the Court would

comment that there is an 1mplied warranty of JQ“"’

fitness for any oroduct that is sold in the.coﬁr;é”?

of trade and the evideﬁcé before the Court at thi§
stage by witngssés vho have purchased the product
is that it was absolutely defective.

Now let's proceéd.

MR. WILLIAMS: For the.Recora, we would
point out at this time that there has been no
allegation that there has been an implied warranty
or the breach thereqf,

The Pleadings on th° face shovw the allegatio
of an expressed warranty ‘and a'breach thereof and,
therefore, the issues in this case are limited to
that and, uhezeFore, the Court's ruling with

respect to this motion on the grounds that the:e is

? Ly '.' A

an implied warranty is incorrect and we, therefo;e;

except to the Court's ruling.

P

THE COURT: All right sir, now whefé.aféfwé?
You have further witnesses and you are going to
proceed with those?

MR. WILLIAMS: Yes.

‘

i1

CENTRAL VIRGINIA REPORTERS 096
STENOSRAPH REPORTERS

b v BOY 26C3 ROAMOKE, VIRGINIA 223Dt




10

n

13

14

15

16

7

18

19

20 ;

21

22

23

24

25

?

Wigington - Direct 174

—

(Thereupon Court and Counsel. returned to

the Courtroom and the followirg took place before .l -

the Court and Jury.)

N

THE COURT: All right, Mr.fWilliaié,'yBu fl’

may proceed.

MR. WILLIAMS: I will call Mr. Wigington

as my next witness.

was called as a

I. M. WIGINGTON, JR.

witness and after having first been duly

sworn to tell the truth, the whole truth, and nothing but

the truth, was examined and testified as follows:

BY MR. WILLIAMS:

Q

o P O » O W

DIRECT EXAMINATION

Please state your namé.
I. M. Wigington, Jr.
And yvour address, Mr. Wigington?

600 Marshall, Salem, Virginia.

Are you employed?

.
%
1
A}

I am self-employed.

Where do you work?

CENTRAL VIRGINIA REPORTERS ()97
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A Fleet Service.

0 Did you have occasion to enter into an .7 -

Soo
B S

agreement with Royal Aluminum & Construction Corpo:atiohx;“

- e

for the installation of réplacement windows in youf hoﬁggrf

A I certainly did, not at this address but at||'

a former house down in Botetourt County.

0 - Were they installed?
A Yes, they were.
Q pid you make any complaints to anyone about

those windows?

A I did not.
Q Were you, in fact, satisfied with them?
A Very much so.

MR. WILLIAMS: Thank vou.
MR. NORTON: No questions, thank you very
much.

(The witness was excused.)

ARV R
1

MR. WILLIAMS: Your Honor, at this boint,

o 8
Aol

since this relates to Lansing Exhibit Numﬁér Foﬁfﬁi-'

.

which was introduced into evidence wherein it was .
stated that these were Mr. Royal's reéponées to
the Interrogatories wherein he stated tha:t these

wére customers that had registered :omplaints, I
. Y -

A X4
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would like to direct this document to the Jury for
them to recall that Mr. Wigington was one that was

listed in this document, under ocath, as being'éﬁe'jﬁ'

- -
P

who complained.

-

. THE COURT: The witness who has just

testified?
MR. NORTON: Mr. Wigington, yes.

THE COURT: All right.

MR. WILLINMS: I would call Mr. Stump.

HAROLD STUMP

was called as a witness and after having first been duly

swcrn to tell the truth, the whole truth, and nothing but

the trﬁth, was examined and testified as follows:

L]

DIRECT EXAMINATION

BY MR. WILLIAMS:

0 State your name, please.
Harold Stump.

Aﬁd your address, Mr. Stump?
207 Craig Avenue.

Where, Salem?

¥ 0O O » OO M

Salem.
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Royal Aluminum & Construction Company for the purpose of

having installed aluminum replacement windows?

Company?

A

» O P 0

Q

¥ QO P 0

Yes, I did.

Wera‘they, in‘fact, installed -~ -
Yes.

- = in your home?

Yes.

Did you have occasion to complain about

No, I did not.

Theé windows are satisfactory?
Sir?

Are the windows satisfactory?

Satisfactory.

MR. WILLIAMS: All right, thank you. = :°.|"

Stump - Direct 177
; 0 Are you employed, ﬁr. Stuﬁb?
; A Yes, sir. | .
0 Where? }*{
A Sav-RA-Stop. o . :if§.l :
0 And have you had occasion to deal with

on
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'she hasn't because we talked about it the other day and

CROSS EXAMINATION

BY MR. NORTON:

Q Let me ask yoﬁ this: Are you,marriéaifggg
Stump? o | |

A Yes, sir. | g

0 Do you Xnow whether or not jour wife has '

made any complaint?

A I don't think she has, in fact I know that

she didn't know vhy I was coming down herxe.,
Q Have you ever had any sweating - - do you

know what sweating is on windows?

A Yes.
Q what is that?
A

It is where water comes down.

Q . Well, sweating can also be where moisture

collects in between the two panes, has that ever hgppen@@?;i%

®
A -

A As far as I know, it has not. é ':%:
Q As far as you know? :i “~f§é
a Yes. ' o : . v ‘ . ;
Q Do you know whether or not your wifélkaé.w

observed any of that?

A If she has, she hasn't said anything about

CENTRAL VIRGINIA REPORTERS 1 01
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it.
MR. NORTON: Okay, I thank you very much.

(The witness was excused.) R P

SRR

MR. WILLIAMS: I would call Mr. Hubble as ' ||°

my next witness.

SAMUEL H. HUBBLE
was called as a witness and after having first been duly
sworn to tell the truth, the whole truth, and nothing but

the truth, was examined and testified as follows:
DIRECT EXAMINATION

BY MR. WILLIAMS:

Q State your name.

A Sam Henfy Hubble. i
Q And your address, Mr. Hubble? | 'éniﬁtﬁ;ﬁg

A I can't hear too good. z%ﬂ ;ié_“

Q Your address, sir, what is your adé?esé?%Qi;}
A 2017 Twelve 0'Clock Knob Road. R |
0 Salem?

A Yes.

Q 'Is that your home, your resldence?
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e = e - ——— = ——— a— s 4"

=

or Royal Aluminum & Construction Corporation?

letter because she appreciated the work and everything.

yard to advertise the windows?

to go ahead and do it.

0 You liked the windows?
A Well, X gave him permission.fo do it.
MR.WELiIAMS;I have no further guestions.
CROSS EXAMINATION
BY MR. NORTON: -
A Yes.

A

Q

A

P O » O

Q

A

Q

A

That is my home.

Did you have occasion to deal with Mr. Royal

Yes, he put me in five windows.

Did you complain about those windows?

No. J
- In fact were you pleased with thoée windows?

Yes, the wife even sat down and wrote him a

She liked them?
Yes.,

Did you agree to have a sign put in your

Yes, he asked me could he do it and I sald
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[V ——

Q
.

Q

collect in them?

A

Q

A

for, they are good.

» 0 ¥ O

Q

has ever complaired about them?

A

She wrote him a letter telling him how she appreciated the
windows, that they was nice and she told him that she was
able to raise them and take them out and put them back and

that thej weren't any trouble.

Q

A

- - do your windows ever sweat?

No.

Do they ever have beads of water thét
No. ‘ '
They don't at all?

No, they do just exactly what I bought them

Do you ever get a draft froQ the windows?
No.

Arza you married?

Sure I am marxried.

And do you know whether or not your wife

No, she is the one that wrote him the lettent

Z
e

e
Y

% ISR

Thare was no problem Wlth the installation?

\r

No . . . . ' " ,:,"...' ;‘-: . .:»-;‘

-

MR. NORTON: Thank you very much.

{The witness was ekcused.)
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=

MR, WILLIAMS: We will call)l Mxr. Reed as our

next witness.

LESTER G. REED

T

was called as a witness and after having first beeh'd§i§'g};_

sworn to tell the truth, the whole truth, and nothing but

the truth, was examined and testified as follows:
DIRECT EXAMINATION

BY MR. WILLIAMS:

Q Have you been sworn, sir?

A Yes, sir,

Q Your namne?

A Lester Reed.

Q You? address?

A 2427 Vathuvgn Drive,'Roanoké,ZVirginia.

Q And'is tﬁat yoﬁr residehcef~- 3§*’?§?ﬁﬁf

a Yes. = . o ;i N

Q pid you reaéh an agreement with Roiéi‘é
Aluminum & Construction Corporation to instgil in ;gu;:;;{;:;

residence certain replacement windows?
A Yes.

Q And did fou cémplain about those windows?
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A
0
A

installed.

Lo B

Lo B

Yes.

What was your complaint?

I had a glaés cracked when they were . i ~F

The window pane itself?

Yes.

Ys that the only complaint fhat you had?
Yes. |

And did you actually make that complaint to

Mr. Royal or the corporation?

A

Q

BY MR. NORTON:

A

Q

cracked window, was it to Mr. Royal personaily or to someone

Yes.
You communicatea that to them?
Yes.

MR. WILLIAMS: Your witness.

CROSS EXAMINATION

Your name again, sir? . % %éﬂ

Lester Reed. '
Mr. Reed? ’ .
Yes.

When you made the complaint about the
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———— - "

in his office?
A It was someone, weli, it was the person
that installed the windows and then the person inhthe C

-
g

office also.

Q And somebody in the office? hh £

A Yes.
‘Q Now do the windows sweat at all?
A No. |
0 -They don't?
A No.
0] Do you have any drafts?
A No.
Q ‘None vwhatsoever?
A No, sir.
MR. NORTON: i have no further questions,
thank you. |

(The witness was excused.)

~ MR. WILLIAMS: We would call Mr.

Gilmore as our next witness.

CENTRAL VIRGI!NIA REPORTERS

STENOGRAPH REPCARTERS .l 07
# O BOX 2603 ROANOKE, VIRGINIA 24001 .




13

14

15

16

7

18 |

19

20

1

22

23

24

25

e = mom e ——

Gilmore - Direct ' 185

J. R. GILMORE

was called as a witness and after having first baen duly

sworn to tell the truth, the whole truth, and nothlng but}{?

the truth, was examined and testified as follows:
DIRECT EXAMINATION

BY MR. WILLIAMS:
State your name, please sir.
J. R. Gilmore.

And your addréss?

¥ OO0 ¥ 0O

4827 Eden Drive, Northwest.
The City of Roanoke?

The City of Roanoke.

QP O

Did you have occasion to enter into an
agreement with Royal Aluninum & Construction Corporation?
I dia.

What were they going to do for yougay ;

pid vou complain about those windo&é?
Yo. ;

Did you like them?

oo Oy O Y 0O W

I liked then.

MR. WILLIAMS: Thank you, sir.

e o ———————— i o as = s ma re
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MR. NORTON: No questions.

(The witness was excused.)

LR
w e

MR. WILLIAMS?, Ji 3. Newman ..is‘ our Z'A‘r’;e'x;-; ‘. r
witness, CER > é
J. R. miAN
‘was called as a witness and after having fifét been duly
sworn to tell the truth, the whole truth, andlgothing but
tthe truth, was examined and testified aélfﬁiidws:
DIRECT EXAMINATION
. BY MR. WILLIAMS:
- Q flease state your name.
A J. R. Newman. #
(o) And your address, sir?
a 1043 Woodrow Avenue, Southeé;t. s
Q pia you enter into an agreeéént:wigg Réf?i;}f
Aluminum & Construction Corporation? ':"~. -§§;.%;i .‘i
| A Yes.
0 To do what? 1
A To put some windows in.
Q To reélacé some windows?

centrat vircinia reporTers 1 09 -
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A Yes.

Q Did you complain about those windows?

A We called them and they said that.i:he.y"lfiv;;xid
be over but they never did come. : . ;é;?%éé

Q . What is the matter with them? -'fi;.hf

A One of them has got an air hole i; ié.an;"ﬁ.

it gets air all
Q
A
that they would

Q

A

BY MR. NORTON:

Q

A
Q
A

the way across in it.

And you tried to get in touch with them?
W2 got in touch with them and they‘said
come over but they never came.

They naver came?

G0 .

MR. WILLIAMS: All right, thank you.

CROSS EXAMINATION

You complained?

4. LT

No, X am not complaining but the ﬁin&ow,é_

v

Y

You vere dissatisfied with the wi@deifQ

Well, I was satisfied with all bu% bnfi

MR. NORTON: Thank you.

Te
-
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-

pog—

=

was called as a witness and after having first been duly .:
sworn to tell the truth, the whole truth, and nothing butﬁ;

the truth, was examined and testified as follows:

BY MR. WILLIAMS:

o >

Y

oI & -]

agreement with Royal Aluminum & Construction Corporation?

o Y ©O W

A

" not that kind.

Q

A

WAVE E. KIRX

[4

D I
R

DIRECT EXAMINATION

State yoﬁr name, please.

Wave E. Kirk.

Angd you% occupation?

I am retired.

Your address?

2415 Overlook Road, Nprtheast.

Did you have occasion to enter into an

Yes.

To do what? ‘ Fay

We bought some windows and a storm débr.;f_"{

R

Were they replacement windows?

Yes, I guess s0, we had some windows in but

And how mény windows did you have put in?

Seventeen.

EA
.

R
el e
Pal g
.

a Pheglamay 0
.. R
I
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Q .Did you complain about those windows?

A No, sir.

Q. Did you like those windows?

A We conldn't find anything wrong with them.ifg
Q Did you have a complaint about a door° ﬁ‘;:.{
A SR

Viell, the door sagged on us but when wve
tried to call them, they had already gone out of business.
MR. WILLIAMS: Okay, thank you.

MR. NORTON: I have no questions, thank

you.

{The witgess was excused.)

MR. WILLIAMS: We would call William
McGregor.

WILLIAM E. MCGREGOR
was called as a witness and after having fifst been duly

sworn to tell the truth, the whole truth, and nothing but.

AT &

L)
.

the truth, was examined and testified as follows:

'DIRECT EXAMINATION

BY MR. WILLIAMS:

0 State your name, please sir.

CENTRAL virGinia reporTeRs 1 12
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>

OO Y D

William McGregor.

What is your address?

3ot

e :' ’_x . .

Route 4, Box 465, Salem, out in tne County.

And your occupation’

I am a retired meteorologist, I wdgked in Y

social services.

Q

Did you have occasion to enter into an

agreement with Royal Aluminum & Construction Corporation to

install replacement windows in your home?

A<

¥ 0O P 0

very much, sir. e Lot

Yes, 1974, 1975.

pid you corplain about those windows?
I had one very minor complaint.

What was that?

That was in the track on the side where the

window goes into the frame, there was a long piece of felt

that had coms out and I called the Royal Company and they

MR. WILLIAMS: Thank you.

MR. NORTON: I have no questions, thank yéﬁ.,.ﬁp

(The witness was excused.) ?i %f-iﬂ%

MR. WILLIAMS: John Whitt.

came out and fixed it and it has beeéen satisfactory ever since

R L |
R S
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e

%,
",

sworn to tell the truth, the whole truth, and nothlng but

the truth, was examined and testified as follows.

BY MR. WILLIAMS:

Q

0 > O ¥ O b

>

Q

with Mr. Royal or Royal Aluminum & Construction Corporation e

JOHN A. WHITT

DIRECT EXAMINATION

State your name, sir.
John Waitt,.

And your oczcupation?
Lo,

vazre do you live, ¥
1311 Hamilton Terrace.
In the City of Roanoke?

Yes.,

Did you engage or enter into an agreewent

. Vhitt?

to install replacement windows in your home?

A

Q

0

Yes' I.did.'
And were they instalied?

Yes, they ware.

Have you complained about them?

No, X have not.

~was called as a witness and after having first been duly

&
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i

3 Q Do you like them?

i A Yes, they are fine.

: MR. WILLIAMS: Thank you very‘mucﬁ,

1 CROSS EXAMINATION ‘

! ~
I

| BY MR. NORTON:

? Q Is this your home, sir?

A Yes, it is. .

I A

:i Q And does anybody else live in the house

I,

i with you?

' a My wife and my son.

g Q Now do you Xnow whather or not there have
R

i been any complaints by your wife with respect to these

i, windows?

é: A No, I don't, but she hasn't said anything

H

é; about it.

{ MR. NORTON: Y&u have had no prob1§§§r °K§Y’
: ‘thank you. | éé. ;if;

* THE COURT: -You are excused, sir,

' (The witness was excused.) i o

MP. WILLIAMS: I would call Louise Becker.
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LOJUISE BECKER

was called as a witness and after having first beéﬁ duly .. -
swvorn to tell the truth, the whole truth, and notﬁiné bﬁtTp

the truth, was examined and testified as follows:.” *

DIRECT EXAMINATION

BY MR, WILLIAMS:

occupation is with the Dietetic Service.

Q Where is that?
A At thea VA Hospital.

-

LN ¢
LN
%

20 z

Q State your nane, piease.

A Louise Becker.

0 And your occupatioﬁ and address, please .
. ma'am.

A My address is 1326 - 22nd Street and my "

Q Did you enter into an agreement with Mr.

Royal or Royal Aluminum & Construction Cotpbratioﬁ?éb:“;=

install replacement windows in your home?

A Yes, I did.

Q Were they installed?

A Yes, they were.

Q Have.you complained about those
A No.

LR

windows?

CENTRAL VIRGINIA REPORTERS
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23

24

25

You are satisfied with them?

Lo}

A Yes.

MR, WILLIAMS: Thank yonu. ' --ff'
CROSS EXAMINATION

BY MR. NORTON:

Q Is it Mrs. Backer?
A Yes.
0 Are you satisfied with the insulation of

those windows?
A Yes, I am,
| MP. NORTON: All right, thank you.
THE COURT: - You are excused.

{(The witness was excused.)

MR. WILLIAMS: I would call Mr. Loan as my

next witness.

FLOYD T. LOAN
was called as a witness and after having first been duly i -l .
sworn to tell the truth, the whole truth, and nothing but

the truth, was examined and testified as follows:
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—
j
2 I DIRECT EXAMINATION
3|
4 || BY MR. WILLIAMS: | . O |
s ; Q Please state your name.
6 % A My name is Floyd T. Loan; 4:?";;;}5 :
7!§ 0 And what is your address, Mr, Loan;
8 g A 513 Jackson Avenue, Vinton, Virginia.
9;f Q Did you énter into an agreemeﬁt with Mr.
10,5 Royal of Royal Aluminum & Construction Corporation tb
n E;install replacement windows in your home?
12 ! A Yes.
13!; Q Were thay installed?
14 i ' A Yes.
15 ; Q Did you complain about them?
1% ; A Yes,
17;; - Q7 What happened?
18 i A Mo response.
19 i Q They never responded to ybu? g" §;§:
205; A No :ésponse. ;: %2
7 MR. WILLIAMS: Thank you. . . ,
i S
23 ;!
20}
-255
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S ———- o= -ane

— , 119

CROSS EXAMINATION

BY MR. NORTON: < - _ : ' 1?:. ;
0 What is yéur complaint? ; |
A My complaints?' .i
Q Yes. I
A Water forming on éhe inside.of the glass. F

MR. NORTON: I am sorry to hear that, thank

you very much, sir.

(The witness was excused.)
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it A P

was called as a w;tness and after haV1ng first been duly f;

the truth, was examined and testified as .follows:

BY MR. WILLIAMS:

Mr. Selander.

- Ev C. SELANDER

DIRECT EXAMINATION

0 Please state your full name.

A E. C. Selander.

MR. NORTOM: I am sorrv, I can't hear vou, si]

THE WITNESS: E. C. Selander.
MR. WILLIAMS: This is not the witness we
had called.

MR. NORTON: = Excuse me one moment, sir,

could you sit down for a moment. N R

DY LR T
e

MR. WILLIAMS: Do you wa.nt' to call ;'}im #s
youxr witnegs? | | S

MR. NORTON: You called him; ?f

MR. w:n#:ams: He is not the witness that
I called. '

THE COURT: BHe is on the list,

a)

sworn to tell the truth, the whole truth, and nothing bnt .

centraL virinia ReporTers 4 0 .
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i . him.

:i BY MR. NORTON:

MR. WILLIAMS: But that is not the one that
Y I called.

THE COURT: Well, let Mr. Norton examine

CROSS EXAMINATION

Did you buy any replacement windows from

§§ Royal Construction?

A

Q

a

I paid for them.

Q

A

Did I what?

Did you buy any'replacement windows from
Royal Aluminum & ConstructiénACorporation?
No, well I have got it here where I got

them, in other words my wife done all of.the-dealings S0
# I didn't have much to do with ﬁhat.
. She wanted it done and I told her to go

ahead and do it and here is the paper here that I §§£“whéfef

Are you satisfied with the windows?; .

Yes.
Do they sweat or are they broken?

Well, they haven't so far, no.

Has your wife had any complaints about them?Q

C o

i .
IS :
A

i
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MR. NORTON: Fine, thank you very mﬁéh;;-w

Not yet, no.

THE COURT: You ére excused.

(The witness was excused.)

PPy ey

. s
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The following is the motion and the

argument thereto presented in the above-styled case presented

-, 0 % v
LR

before the Honorable F. L. Hoback on November 2, 1978.
MR WILLIAMS: MAy it please the Court
on behalf of Ted Lan51ng Supply Company ve would
also renew our motion to strike the evidence of the
Counter-Claimant; Royal Aluminum & Construction
Company, against Ted Lansing Supply and to enter
- summary judgment on behalf of Ted Lansing Supply
on fhe grounds as follows:

claim alleges the existence and breach of an expres

warranty.
There is no evidence of the existence
or breach of an express ﬁarrantf. '
"Secondly, in the event that the Court 4

should properly decide that there is an express" I

\ warranty, there is mo evidence that that wérranty?

would form a basis of the bargain which is requlredf}

by Virginia statute ‘and therefore, on that ground
the motion to strike should be sustained.
Thirdly, as grounds for the motion to

strike, we would contend that the Counter-Claimant,

One, Plaintiff's counter

PEIRS -""!‘.. -
' a0
N " . [N
T

—
——

Royal Aluminum & Construction Company, has failed

CENTRAL VIRGINIA REPORTERS
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to prove damages and therefore, damages being an
essential element of any recovery, there is

insufficient evidence to permit this case to be

submitted to the Jury.

Next, in the event that the Court is:{;;?
inclined ;r feels that the motion for judgment isﬁ
sufficient to put into issue the existence or non-
existence of ' an implied warranty, we would move
the Court to strike thét claim on the grounds there
is insufficient evidence to support an implied
warranty, and particularly we represent to the
Court that there is no evidence in this case that
the goods in question,.one, were tendered to the
Counter-Claimant in a defective condition; secondly
that there is no evidence that the goods in ques-
tion pass without objection under the contract, andk
there is no evidence whatsoever that the goods in .ﬁ
question would pass within fhe trade of busipes§
as regarded by statute. PR

Particularly, we are referring with

respect to our contentions of express warranty,

Virginia Code Section 8.2-313 as amended to date

and Section 8.2-314 of the Virginia Code as amended
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jury and you except the overruling of your motions?

THE COURT: Do .you wish to reply? ':

MR. NORTON: I prefer you to rule

THE COURT: As far as the motion concern*ng

expreee.warrénties ie concerned, the Court sustains
the hotion. There is no evidence before the Court
that the Court recalls dealing with express warran-
ties.

The rest of your motion is overruled, the
Court being of the opinion it is a jury issue and
that there is an implied warranty in every sale
unless expressly negated, end I'ﬁave heard nothihg “
.about negating the warranties of any kind in the -w

particular case.

i

_So the issue will be submitted to the Jux

on the basis of defective materlals and concernlng

~‘,: ,;.A : 3’1_... ," ..
implied warranties of fitness in the trade.'{fzﬁ N

As far as damages are concerned, that 1s'f‘

- 347

an issue for the jury on the evidence heard by the,

MR. WILLIAMS:‘ Yes, sir.
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" ing grounds: The instruction is not consistent in

(Instruction Number 1 was
offered by the Court,)

MR. WILLIAMS: On behalf of the Ted Lansing

Supply Company we would note our objections to the

Court's 1nstfuction Numbexr 1 as given on the £01low-

wordlng with Section 8, 2-31& of the code of Vlrginlq.

Further, the instruction does not charge

.7 ..:-

the Jury or instruct the Jury that in order to find

in favor of Royal Aluminum and Constructlon.Company

‘v _.
l

they must further find by a preponderance of the

evidence that the goods in question were delivered

by Ted Lansing Supply Compény in a defeétive conditi
THE COURT: ALl right, six. This will be

2 1Y
‘ *
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Instruction Number.l.
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