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MILLER, MILLER AND CYRON

ATTORNEYS AT LAW
2701 NORTH PERSHING DRIVE

ARLINGTON, VIRGINIA 22201

708 - 522-2422

DEPOSIL. . ..

" MOTTION FOR JUDGMENT

COMES NOW the plaintiff, John C. Hutchinson,'by counsel,
and moves this Honorable Court to enter judgment against the
defendant, Michael B. Hemming, for personal.injuries.occasioned
against the plaintiff by acts of the defendant, and in support
whereof states as follows:

1.  That on or about June 15, 1977, the plaintiff,

John C. Hutchinson, was operating his motor vehicle westbound nn
Route 693, a/k/a Westmoreland Street; near the intersection of
Hopewood Drive, in Fairfax Coﬁnty, Virginia.

2. That at all times mentioned herein, the plaintiff,
John C.‘Hutchinson, was operating his motor vehicle in a lawful
and prudent manner. .

3. That at the same time and place, the defendant,

. Michael B. Hemming, was operating his motor vehicle eastbound

on Route 693.

4. Thﬁt the defendant, Michael B. Hemming, in a careless
and negligent manner, with.total disregard of the safety of
others, drove his vehicle across the double yellow line -into the
oncoming traffic and struck the plaintiff's vehicle."

5. That as a result of the negligence of the defendant,
Michael B. Hemming, the plaintiff, John C. Butchinson, suffered
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and will suffer both temporary and permanent personal injuries,
incurred and will incur medical expenses and lost income,
endured and will endure great pain and suffering, and continues
to be afflicted by pain arising out of the aforesaid negligent
actions of the defendant, Michael.B. Hemming.

WHEREFORE, plaintiff, by counsel, moves this Honorable
Court for judgment against the defendant in the amount of
SIXTY THOUSAND and NO/100 DOLLARS ($60,000.00), together with

interest from date of injury an he costs of this proceeding.

{ Pershing Drive
, Vipginia 22201
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Mrc( :L B. HEMMING
545 Tucker Ave.
Mcl.ean, Va. 22101

PROOF OF SERVICE
Pirginia:
In TeE Circurr Count or THE CoUNTY oF FAIRFAX I
Law N0 2290
s<y e
JOHN C. HUTCHINSON \ \‘ B %S
| Vs ® B
. e = =
ol = Sz
MICHAEL B, HEMMING gLt vt g‘;:
: m o *
(7 By o
!
'
' ' 12
Returns shall be made hereon, showing service of Notice issued 7/12/ , IQZE_,
with copy of Motion for Judgment. filed T/10/ , 19 78 attached:
Executed on the day of. , 19, in the County

of Fairfax, Virginia, by delivering a trus copy of the above mentioned papers attached to each other,
w .

in person.
Executed on the / 7 day of m"/a 19)( in the County of Fairfax,
Virginia, by callin ntthoumn}glweofabode Ls4s Teeeker. Oue
of__'n.?éicé_u.sg- 3. H not finding b.emq there, or any other

_ person upon whom Qerviee eould be made, I left a true copy of the above-mentioned papers, attached to
each other, POSTED at the front door of h.<%=. usual place of abode.
" HHZ

ath usual place of abode

the above mentioned papers, attached to each other,
were executed on the day of. : , 19......, in the County of

Fairfax, Virginia by delivering a true copy of same to. —
whom I found at the usual place of abode, 8 member of h...___ family above the age of sixteen years, and
by informing h__. of its purport.

Not finding

Executed in Fairfax County, Virginia, this......day of. : , 19
by the within named. ot being found in my bailiwick.
WINSON, SHERIFF

003 By 4%_@ ........
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ANSWER AND GROUNDS OF DEFENSE

COMES NOW the defendané, Michael B. Hemming, by counsel,
and for Answer and Grounds of Defense to the Motion for Judgment
filed herein by the plaintiff, states as follows:

1. The defendant is without information sufficient to
formulate a belief as to the allegaﬁions contained in paragraphs
1, 2 and 3 of the Motion for Judgment and therefore denies same.

2. The defendant denies each and every allegation contained
in paragraphs 4 and 5 of the Motion for Judgment.

3. The defendant states that the injuries and damages,
if any, allegedly sustained by the plaintiff werae the direct and
proximate result of his sole or contributory negligence and,

4. The defendant will rely upoq all defenses available
from the evidence at the time of any trial of this case including
sudden emergency.

WHEREFORE the defendant, Michael B. Hemming, having fully
answered plaintiff's Mbtion for Judgment, prays that same be
dismissed with costs expended.

MICHAEL B. HEMMING
By Counsel

CARR, JORDAN, COYNE & SAVITS
4084 University Drive
Fairfax, Virginia 22030

unsel for Defendant

A
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We, the Jury, on the issue joined in the case of
John C. Hutchinson, Plaintiff, vs. Michael B. Hemming,

Defendant, find in fayor of the Plaintiff and fix damages

at 7%//&_&7/) %‘éﬂ%ﬁoﬂ/ ﬁ&/ﬂya

>

0yl 23 /277,
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EILED

APR 4 19?/

jus € sorale |
\C' tk of the ';. it Cwart
of Faizlax Conn
|

MOTION TO SET ASIDE THE VERDICT
AND GRANT A NEW TRIAL OR REMITTITUR

The defendant, Michaél B. Hemming, moves the Court to
set aside the verdict of the jury in this matter and grant a
new trial, and, in the alternative, order a remittitur, upon
terms of so much of the damages assessed by the jury as the
Court shali deem proper; or such other relief as the Court
shall deem proper. '

As grounds for the requested relief, the defendant,
Michael B. Hemming, states as follows:

1. That the Court erred in denying the defendant's
motion in limine in which the defendant requested the Court to
bar the introduction of any and all evidence cdncerning the
defendant's consumption of alcoholic beverages prior to the
accident that is the subject of this law suit.

2. That the plaintiff's counsel made improper remarks
in his address to the jury regarding the defendant's consumption
of alcoholic beverages which so overstepped the bounds of
legitimate argument, and amounted to giving testimony in summa-
tion argument for the clear purpose of arousing the prejudice
of the jury and constituied error. . |

3.- That:the verdict of the fury on the issue of damages
to be awarded plaintiff was»based upon a misconception or

misunderstanding of the facts and theklaw of the case, and was
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so out of proportion to the injuries suffered as to demonstrate
clearly that it was not the product of a fair and impartial
decision.

4. That the amount of damages, standing alone, was so
excessive as to shock the conscience of the Court and to require
the Court to correct the injustice.

WHEREFORE the defendant, Michael B. Hemming, prays that
the Court set aside the verdict of thé jury and grant such items
of the alternative relief fequested as it shall deem just and

proper.

MICHAEL B. HEMMING

By Counsel
CARR, JORDAN, COYNE & SAVITS
4084 University Drive
Fairfax, Virginia 22030
CERTIFICATE

I HEREBY CERTIFY at a true copy of the foregoing was
hand delivered this day of ipril, 1979 to James Kearney,
Esquire, 2701 N. Pershing Drive, Ar;ihgtbn, Virginia 22201.




Q RDER
THE 22ND DAY OF MARCH, 1979, came the Plaintiff .and his

attorney, James Kearney, Esquire, and the Defendant and his
attorney, James E. Haluska, Esquire;

THEREUPON, from the veniremen in attendance on this
date came a panel of thirteen (13) who were sworn on their

voir dire and found free from exception, from which panel

each side struck three (3);

THEREUPON, came a jury of seven (7) composed of the
following named persons, to-wit: '

Johanna Nissley

Stephen A. Toth

Hank Weiner

Cora Russell

Georgene Paulowski

Lucille E. Moorefield

Michael J. Mucha

who were swofn as the law directs as a jury for the
trial of this case; o | )

WHEREUPON all witnesses present were sworn as the law
directs and-on Motion of counsel for thé Plaintiff, were
excluded from the courtroom until they took the witness
stand to testify;

THEREAFTER the witnesses who were not previously present
were likewise sworn as they'respectively took the witness
stand to ¥estify;

WHEREUPON opening statements were made by the attorney
for the Plaintiff and the attorney for the Defendant and the

Plaintiff, by his counsel proceeded with the introduction of

_his evidence to the conclusion thereof and rested his case;
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WHEREUPON, the Defendant, by his counsel proceeded with
the introduction of his evidence until the Court excused the

jury for the luncheon recess after the members thereof were

admonished by the Court not to discuss this case among them-

; selves nor to permit anyone to discuss it with them or in

their presence and not to come to any decision until they
were directed to do so by the Court;

WHERE&PON, after the luncheon recess the jury returnei
to the jury box and the Defendant, by his counsel, continued
with the introduction of hi;levidence to the conclusion
thereof and the Court directed the jury to retire to its
room;

WHEREUPON the matter of instructions was argued;

THEREUPON, the jury returned to the jury box and was

instructed by the Court and after hearing closing arguments

by the attorney for the Plaintiff and counsel for the Defendant,

the jury retired to its room to consider its verdict and
after a time the Court inquired of the jury as to whether
they were close to a decision and being informed that they
were not, the Court recalled the jury to the courtroom and
after admonishing them not to discuss the'case with their
families or among themselves and not to visit the sceen of
the accident adjourned for the night; |

THEREUPON, the jury returned the 23rd day of March,
1979, and again r;tired to its room to consider its verdict
and after a time returned into Court and presented the
following verdict, tp-wit:

We, the jury, on the issue joined in the case of

John C. Butchinson, the Plaintiff, and Michael B.

Hemming, the Defendant, £ind in favor of the

Plaintiff and fix damages at Fifteen thousand .

Dollars ($15,000.00).

Georgene Paulowski 009

Foreman
March 23. 1979



WHEREUPON, on Motion of the Counsel fof the Defendant,
the jury was polled and each did answer affirmatively as to
the foregoing being their verdict;

THEREUPON the jury was discharged as to this case;

WHEREUPON the Defendant, by counsel, informed the Court
that no motions were to be made at that time;

THEREUPON, the Court adjourned;

IT IS THEREFORE THE JﬁDGMENT OF THE COURT, pursuant to
the verdict of the jury as ascertained, that the judgment be
entered in favor of the Plaintiff and that the Plaintiff
recover of and from the Defendant the sum of Fifteen thousand
Dollars ($15,000.00) together with interest from the date of

the verdict and the costs of this proceeding.

ENTERED this /3 E—‘(m‘.’iy of _@ay/ r 1279.

I ASK FOR THIS:

Mo
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NOTICE OF APPEAL

COMES NOW the Defendant, Michael B. Hemming, by his counsel;.
and pursuant to Rule 5:6 of the Rules of the Supreme Court of
Virginia, files this, his Notice of Appegl, to the Supreme cOurt‘
of Virginia from a final judgment Order entered herein by the
Circuit Court for the County of Fairfax on the 13th day of
April, 1979.

A transcript and other incidents of the case will be filed

hereafter and made a part of the record.

MICHAEL B. HEMMING
By Counsel

CARR, JORDAN, COYNE & SAVITS
4084 University Drive
Fairfax, Virginia 22030

el for Defendant

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true copy of the foregoing was
mailed, postage pre-paid, this 17th day of April, 1979 to James
Kearney, E;quire, 2701 North Pershing Drive, Arlington, Virginia

22201.

»
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ASSIGNMENT OF ERROR

The trial court erred vhen it denied the defendant's motion
in limine which sought to prevent the introduction into evidence
of the consumption by the defendant of alccholic beverage.
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PARTIAL TRANSCRIPT
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IN THE CIRCUIT COURT OF FAIRFAX COUNTY

S e @RI
e - = - - - _'i - - - - ,...-'.!g"?-a .
. R : I TED
JOHN C. HUTCHINSON, : ) E1L
_— Plaintiff, : 3%;%?3?‘ g
T : o GL
-Vs- BAMES' k. HOQFNAM
Crye e y . - ek ot ibe
et e : - :l;n;!ﬂﬁﬁf' =
MICHAEL, B. HEMAING, V : s "’R"’NFA
R ST . : "I“J )
: y Defendant. . -
T ¢ -, Detendan o8 JUNJQ]QF; i i
° |
- e am em e e = ew - - e o= x
" E N Llrg[guw /
T _ﬁ”i’_ , Falrfax, VlrglnﬁECHM’ G

Thursdgy, March.22, 1979
The hearing commenced at 10:00 o'clock, a.m.
BEFORE: .

The Honorable Barnard F. Jennings, Judge.

APPEARANCES:

For the Plaintiff:

JAMES KEARNEY, ESQ. ‘
Of: Miller, Miller & Cyron
2701 North Pershing Drive
Arlington, Virginia 22201

For the Defendant:

¢
JAMES E. HALUSKA, ESQ.
Of: Carr, Jordan, Coyne & Savits
Suite 108
4084 University Drive
Fairfax, Virginia 22030

Ronald E. Johnson & Assucﬂi:;
STENOTYPE REPORTERS
P.O. BOX 483 + FAIRFAX, VIRGINIA 22030
PHONE: (703) 273-9367 ’

PR O




(41}

10

11

12
.13
14
15
16
17
18

19

[ ]
(V]

MRSQMUCHA: Well, it comes and , Yes.

THE COURT: r. Haluska?

MR. HALUSKA; I v 0 questions, Your Honor.
(T eupon, there were proceedings which
were reported and not transcribed by the

court reporter.)

THE COURT: Mr. Haluska, you indicated you have
a matter you want to take up. Do you want an opening
statement?
MR. HALUSKA: I think it has to be brought uﬁ now,
THE COURT: Okay.
(Thereupon; the following proceediﬂgs were
had at the bench:) l
MR. HALUéKA: I have a couple of brief motions
in limine I'd like to pose at this time. I'd like to keep
the matte? out of the opening statement. There is evidence
in ‘the case that my client consumed'tWO or three beers
épproximately 12 hours prior to the accident occurring, namely
the evening béfore this accidént occurred, about 8:00 in the
morning, the following-day.
| I want to keep fhgt out absolutely ffom the case.

THE COURT: Go ahead.

MR. HALUSKA: At the time of this accident, he was

Ronald E. Johnson & Associates

STENOTYPE REPORTERS
P.O. BOX 483 « FAIRFAX., VIRGINIA 22030
. PHONE: (703) 273.9367
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6
taking medication, an aﬁtibiotic called Tetracycline, for a
gastric disorder or dysentery that he suffered during a trip
abroad.

I want thét kept out also unless the plaintiff
is going to put forth megdical testimony to connect it um to
the defense in the case, which is namely at the time of the
accident, my client had an epileptic attack.

Also, the other motion in limine that I would
have is photographs. I have photographs that were submitted
to the carrier by the plaiﬂtiff, which I believe that he‘has
copies of. I believe that they are prejudicial.

They show the freshly-sewn scar on the plaintiff.
The scar is currently visible. ; am sure the doctors can
téstify to it. I'd iike to keep that out.

THE COURT: What is your position?

MR. KEARNEY: My position is that --

THE COURT: (Interposing) Do you intend to offer

evidence of that?

MR. KEARWEY: I would like to on the fact of
drinking. My position in the case is this: I --
THE COURT: (Intervosing) - Stick to these two

things, please.

MR. KEARNEY: I would like to mention he was

Ronald E. Johnson & Associates
STENOTYYPE REPORTERS 15
P.O. BOX 48S « FAIRFAX. VIRGINIA 22030
PHONE: (703) 273.9367
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drinking prior
MR.
THE
MR.
he advised him
same time.
THE
that?

MR.

HALUSKA: (Interposing) Keep your voice down.
COURT: Don't talk so loud.
KEARNEY: I have a note from his doctor that

not to drink and take the medicine at the
COURT: And the photographs, your position on

KEARNEY: He sustained a huge scalp laceration

There are two scars on his head. He has one that goes across

THE

COURT: (Interposing) Let me see the photo-

graph. All right, what do you want to say about this?

MR.

KEARNEY: He's got a scar that comes down here

This is the major scar. I think the jury can see what

happened as a result of this accident.

THE COURT: Mr. Haluska?

MR. HALUSKA: <Youf Honor, on his note, I have a

letter from the doctor, Dr. Jones, who gave him the Tetra-

cycline. In the letter, he states that he did tell him how

to use it, but the reason for that was that it would deacti-

vate the effect of the antibiotic, not that it would have

anything to do with this convulsive disorder.

There is medical testimony, we can establish the

link between the alchohol and/or the Tetracycline having no

-

(-

Ronald E. Johnson & Associates
STENOTYPE REPORTERS
P.0. BOX 4835 « FAIRFAX. VIRGINIA zzw-e

PHONE: (703) 273.9367
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8
effect on this gentleman's activity or behavior that morning.
And the alchohol would Be incredibly nrejudicial, so would
the Tetracycline.

THE COURT: I am inclined to agree with you. As
far as the photographs are concerned, I think the proper
foundation is laid. As to admissibility with respect to the
drinking, I think the evidence as to drinking would be
admissible.

Insofar as that is concerned, I would sustain the
objection at this point.

MR. HALUSKA: Are you going to allow the drinking
to come in? |

THE COURT: Yes, sir.

MR. HALUSkA: Can the record réflect my exception
to that?

MR. XEARNEY: I can talk about the.beer, but i
can't talk about the Tetracycline?

THE CQURT: That is correct, unless you have medi-
cal eVidence.‘

MR. HALUSKA: Your Honor, that foundation that
needs to be laid would have to be some evidence that it

affected his conduct at the timel

THE COURT: The objection to that is.overruled.

Ranald E. Johnson & Assuciateb v

STENOTYPE REPORTERS 1

P.O. BOX 483 « FAIRFAX. VIRGINIA 22030
PHONE: (703) 273.9367
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(Thereupon, the discussion at bench was

conc ed, and the folloWing proceedings were

had:)
(The pon, there wer d proceedings which
were reported and not transcri by the

2

court reporter.)

THE COURT: Go ahead with your opening statements.

MR. KEARNEY: Thank you. I1'd like to introduce
myself one more time. I am Jim Rearney, attorney for the
plaintiff in this casé, Jack Hutchinson. |

This is my opportunity to tell you what evidence
we are going to éut on and what we hope t§ prove in the case
and so that you have some familiarity with what has happened -
so that when you listen to the witnesses, you can judge what
they are saying andAweigh whether theif testimony is accurate
or inaccurate, which you will have the 0pp6rtunity to do.

That, in fact, is your job. That's what you have
taken the oath to do. So what I say is not evidence and what
Mr. Haluska says is'not evidence. It's just what we hope to
prove in the case.

I am joing to go over the facts of the case, the
facts of what occurred. And they are really kind of simple.

I don't think there is much disaéreement between myself and

Ronald E. Johnson & Associates
STENOTYPE REPORTERS
P.O. BOX 485 + FAIRFAX., VIRGINIA 22&}18
PHONE: (703) 273.9367 .
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of the street that he was on is Hopewood Drive in McLean.

10

Mr. Haluska about what happened in this case.

Mr. Hutchinson was -- this happened on June 15,
1977, happened in tﬁe morning around 7:50. He had gotten
up earlier and he had juice for breakfast or something and
had gone to get in his car and he was on his way to work.

He works in Herndon and he lives in McLean. He
will tell you about that. And he was about three blocks from

where he lived and he had come to a stop sign. And the name

And he was going to turn right onto Westmoreland
Drive. He came up to that intersection. There was a stop
sign there and a car in front of"ﬁim. That car was being
driven by Charles Teschner, a neighbor.

That ca;'pulled up to the stop sign, stopped, made
a right turn and began to go down Westmoreland Drive. Jack
was in his car. He pulled up to the stop sigﬂ; stopped;‘looke
to his left and didn't see any traffic doming to the left and
he made the right turn.

Théy got approximately -- iﬁe police officér is
going to te;tify to this because he investigated it and he
measured everything out and he willltell you exactly what the
distances are, but ‘I think he wiil éay that's about 50 feet

down Westmoreland Drive, from that intersection, a collision

Ronald E. Johnson & Associates '
r.0. BoX 458 + rameax, vinoia 224019

PHONE: (703) 273.9367
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occurred.

What happened was Mr. Hemming, who is the defendant
in the case, was coming in the opposite direction. - He was
driving his motor vehicle and he went across the l@ne, the
center line of the road,'which is painted on the road.

And he struck Mr. Teschner's vehicle in the left
rear of his vehicle and then that vehicle was‘kind of knocked
out of the way, the Teschner vehicle. And he struck Jack's
vehicle in the-side; And as a result of that, Jack.was.fhroﬁr
up égainst the side of his car, hit the window, and his scalp
was severely lacerated.

(Thereupon, there were had proceedings which
were reported and not transcribed by the
cour£ repofter.) |

MR. KEARNEY: The real issue in this case, though;
isn't about the facts of the accident and it isn't about
whether Jack's head was split open. That is going to be
testified to and I don't think Mr. Hemming is going to
disagree with that.

Thé real issue in this casé is the defendant, was
he negligent and is he responsible for this. And we can't
argue the law at this point. I won't aigue the law at this

point.

Ronald E. Johnson & Associates
STENOTYPE REPORTERS
P.O. BOX 485 « FAIRFAX, VIRGINIA 2203020
PHONE: (703) 273.9367
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But what I ask.you to do is pay close attention
to all the testimony and to weigh all the testimony because
this case is going to turn, I think, on the credibility of
the defendant in this case. I mean, if you believg him, then
you wiil find for him. ,

But I don't think you will believe him and I am
going to try to show why you shouldn't believe him. And so I
ask that you listen carefullﬁ to all the questions that I
-ask him and listen carefully to all the questions Mr.

Haluska asks him.

And when the evidence is all in, we will have an
opportunity to stand up, Mr. Haiuska and I, and we will come
before you and we will say why we think that our client, why
I think Jack Hutchigson should be awarded a judgment in this
casé. And he will say why he thinks his client should.

That again is not evidence. That's just argument.
That is what 1awyers do. You are the judges of thelfact.

You are the most important people in this courtroom right now
because what &ou say in the end is what will rule Ehe case.
So I ask you to pay full time and attentioﬁ and I ask that you
honor that commitment~that you just made to make sure the
facts and the law are carried oﬁt in this case.

MR. HALUSKA: Ladies and gentlemen, again, my name

Ronald E. Johnson & Associates
STENOTYPE REPORTERS
P.O. BOX 488 « FAIRFAX. VIRGINIA 22030
- PHONE: (703) 273-9367 021
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| show happened early in the morning hours of June 15, 1977.

13
is Jim Haluska. I represent Mike Hemming, who is sitting
next to me. Michael is 28 years old and he is currently.
employed with the Smithonian Institute in Washington, D.C.

At the time of this accident, he lived With his
mother in McLean, Virginja. And I will explain to you in a

moment a sequence of events that we believe the evidence will

But before I do that, these liability cases are
split into two parts. The first is liability and that is
the plaintiff hés the burden to show you, the evidence muSt
-convincé you that my client; Michael, was negligent.
And secondly, there is a damage element in the
case. He must prove to you that each and every element,
each and every item'of the damages that he claims, flowed from
this accident. |
Now basically, as Mr.'Kéarney'has said, we da not.
contest the fact that this automobile that Michael was
driving éame across the line and “side-swiped or came into
contact with ﬁr. Hutcﬁinson's vehicle. That is not the issuel
We do, on the damages portion of the case, we do
not agree with all aspects.
(Thereupon, there were had proceedings which
were reported and not transcribed by the

court reporter.)

Ronald E. Johnson & Asscciates
STENOTYPE REPORTERS .
P.0. BOX 485 » FAIRFAX. VIRGINIA 22030 ()22
'PHONE: (703) 273-9367
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MR. HALUSKA: Now, as to what happened on the
morning of June 15th, Michael accompanied his mother, who
worked at the Department of Transportation building, next to
the CIA building in Langley, Virginia.

He got up at approximately 7:15 thgt morning and
it was his desire to use his mother's car that day; So hé
accompanied her on her trip to the Department of Tran590r4
tation building; with her driving the car.

He then took over the wheel after she got out and
went to work and was proceeding back to the house in MclLean.
He was on Old Chain Bridge Road and he made a left-hand turn
on Westmoreland. |

After he made that left-hand turn, gentlemen and

‘ladies, he blacked out. He has no conscious recollection

today as to what occurred after he made that 1eft~hand turn.
Now, approximately a mile‘or so dowﬁ the road is where this
accident occurred. |

Michael came to approximately an hour after . the
accident occu}red. ‘He was in a deep state of confusion,
disorientation; He basically didn't know how he got to the
scene of the accident and didn't know; 6ertain1y, how the

accident occurred.

Furthermore, he really didn't know what happened

Ronald E. Johnson & Asscriates
STENOTYPE REPORTERS -
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to him. He didn't know whether he fell asleep or whether he
had some sort of problem with his brain. And the reason he
didn't know what it was, ladies and géntlemen, is that becaus
on this morning, this was the very first time that anything
had ever happened to him like this. |

He then had another episode of losing consciousnes
This happened_in July, approximately July 26th. He blacked
out again. And there was a boarder living in the house in
the basement who heard screams and yells and heard pdtsfand
pans clanging.

Michael, when he regained consciousness, was in

the house still. Somehow his trousers were off and he noticed

there were pots and pans laying around the house. Again,
he didn't know how it happened. He didn't know what was the
cause.

He has no recollection of it occurring. By this
time, he'deciéea tﬁat somethiﬁg was really wrong with his
brain or his nervous system, so he contacted a Dr. Jones in
McLean, Virgigia.

- Dr. Jones immediately referred him to a neurosurgeg
who you are going to hear testify here today.  His name is

Dr. Sydney Green. He practices medicine in the District of

Columbia. He's been a neurosurgeon for aporoximately 30

W

n,
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years.

The doctdr made at least a first-hand diagnosis
that there was something wrong with Michael's nervous system.
He then referred him to have tests taken at Arlington
Hospital, which was done.

This is approximately July 29th, the same year
this accident happened. While he was at the hosﬁital, he
was undergoing tests for anumber of things, checking out
blood and things that doctors normally do to rule out things'
other than epilepsy as the physical problem. |

While there, ladies and gentlemen, he had another
seizure. He went out tb‘get some fresh air during the course
of his stay there, had a seizure, and when he came to the thir
time, he was in the’emergency room of the same hospital,
being treated for these convulsions.

He was then diagnbsed by Dr. Green on August~'
second as having suffered froﬁ a condition called grand mal
epilepsy. There are different -forms of epilepsy that you
are going to hear about today.

Grand ﬁal is the most serious. It is the most

severe. It is a disorder of the brain which causes electrical

ness. He doesn't have any idea what's happening.

~
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Then he suddénly loses control of his body and
goes into convulsions and then comes to, normally a short
time afterwards, and is in a state of confusion because of
this overwhelming assault of his own brain on itself.

Now, the doctor prescribed Phenobarbital and
Dilantin, which Michael is taking even today, which he must
take in order to avoid seizures.v Since the last'seizure in
Arlington Hospital, he's had no others.

He's been faithfully taking the medicine_ﬁhiéh
has prevented these seizures from occurring to him.. Mr.
Kearney is right about the.issue. That's the defense. »Again
the evidence will show that Michael was not negligént. |

He wasn't coming along the road andAsomethipg
happened to him so éhat he just consciously drové across the
line and struck Mr. Hutchinson's vehicle. It will be that
he was having his first grand mal épileptic seizure at Eﬁe
time this accidentloccurred aﬁd the he never had.it before.

We ask you again tollisten to all the evidence.
The plaintiff'in this suit bears the burden to convince you
not only that my client was negligent, but also all those
damages that he's going to claim here before you today.

We ask you to jbin with us in chalienging him to

meet that burden.
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(Thereupon, there were had pro dings which
w reported and not trefiscribed by the
court reposter.
THE COURT: . are fr to go, doétor, and thank
you. Call your t witpess. |

. XEARNEY: I'd like to call Office egroot.

Thereupon’

0 What's your occupation?

A Police officer for Fairfax County police department

Q How long have you beén.a‘police officer for Fairfax
County? '

A A little over four years.

Q Whatbtraining do you have to become a police
officer?

through the police academy.

ROBERT A. DEGROOT
wasbcalled.as a witness, and after having been Quly sworn,
was examined and testified as follows:
DIRECT EXAMINATION
BY MR. KEARNEY:

Q Good morning. State your full name for the

record.

A Robert A. Degroot.

A At the time, I went through 16 weeks of training

~
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Q And in that course that you took, did they teach
you how to conduct an auto vehicle accident investigation?
A Yes, sir.
Q Directing your attention to June 15, 19?7, were
you on duty at that time?
Yes, sir, I was.
What shift were you working?
Eight to four.

Day work?

PO M 0 M

Yes.

Q When you say eight to four, does that mean fou
started at 8:00 o'clock?

A We hit the road about 7:30, or 7:40.

Q On that day, at approximately between 7:30 and
8:00, did you receive a call —-

A Yes, sir, I did.

Q -- concerning an accident?

. -,

A Yes, sir.

Q Would you please tell the jﬁry what that call was

about? Did you respond to the scene?

A It came over the‘radio as an accident with injury
at the intersection -- excuse me, on Westmoreland, next to ~-
o] (Interposing) Excuse me, officer. Would you like

Ronald E. Johnson & Associates
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to use the drawing?

A If I could.

Q -I might say the police officer came in and drew
the drawing while we had that recess. Would you like me to

move it over? ,

THE COURT: Can the jury see it where it it? I
think it's all right.

THE WITNESS: This is Westmoreland Road, east and
wés;.? The curve is down here. (Indicating) |

.~ THE COURT: You will have to try to face the jury

as you talk.

MR. HALUSKA: Would it be helpful if we moved the
blackboard?

THE COURT: They can see it.

THE WITNESS: The curve of the road sits down.here.
This is Westmoreland going each and west. I bélieve this is
Westmoreland Sqqare Town Housés.' It's back up there. That
is the intersecfion with Hopewood Drive. The call was an
accident with'ihjury at this location with three vehicles
involved. (Indicating)

BY MR. KEARNEY:

0 Could you identify those vehicles and who the

operators of those vehicles were, if you know?

Ronald E. Johnson & Asssciates
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A Yes, sir. In vehicle number one, which was the
striking vehicle, was driven by Mr. Hemming.

9] Can you identify Mr. Hemming here in the court-

room?

A To the best of my recollection, it's Mr; Hemmings
riéht there. (Indicatigg)

Q Thank you.

A Vehicle numbef two, which is the first vehicle
struck by vehicle number one, driven by Mr. Teschhgr: And

vehicle number threé, which was the second vehicle struck;

was Mr. Hutchinson. (Indicating)

Q Did ybu interview all the‘parties involved?
A Yes, sir.

Q Did you interview eygwitnesses?

A Yes, sir.

0 Would you relate to the jury what they said occurfedv
in that accident?

A Vehicle number two ap@ three were coming down
here, apparently in a line of vehicles. Vehicle number one
was going eastbound on Westmoreland and started to cross over
the double yellow lines. Vehicle number two,‘which was the
front vehicle, saw vehicle numbe; one'étart to cross over and

it started over toward the side..
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This is like a safety zone here. The street
comes down like this at an angle. The curb goes straight.
This is the safety zone through here with a.median,grass
median and sidewalk and grasé up to the town hdusgs.

Vehicle number two saw vehicle number one start
to come over. He tried to get over. The first impact took
place approximately here between vehicle number one striking
the left rear of vehicle number two.

And then vehicle number three also saw vehicle
two was coming over .and saw vehicle number one coming up.
He tried to_get«over“and vehicie number one bounced off
vehicle number two, striking}.I believe, the complete left
side of vehicle nﬁm?ér three, causing it to spin.

The point of impact was épprcximately here.
Vehicle number one glanced off three. and went iﬁ like an
arc and came to rest at the edge of some pine trees at the
back of the téwn'houses. (Indicating)

0 Mr. Hutchinson was operating vehicle number

three, is that correct?

A -Yes, sir.

Q When'you arrived on the ;cene, what was his
condition? |

A He had, I believe it’was,.a head injury. He had

Ranald E. Johnson & Associates
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struck the window énd glass was broken. He had a cut across
fhe middle of the head appfoximately. It apparently took
32 stitches, I believe.

Q Did you take statements? Did you take a statement
from Mr. Hutchinson? ,
| A I believe I questioned him.
Q What did that statement consist of?
A :Briefly what I told you happened.
Did you take a statement from Mr. Hemming?
Yes, I did.
What did he say?

When I arrived, Mr. Hemming was still in his car.

o ¥ 0 »®» 0

I'm sorry, officer, do you want to --
THE COURT: (Interposing) Come Qn back up here.
THE WITNESS: Mr. Hemming was still in his car.
He appeared to be.in a <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>