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tate officia~ on the basis of state law has been
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answered by this Court many times in the past. The affirmative
answer to that question is supported by sound reasons of judicial
administration, by the doctrines of stare decisis and law of the
case, and by a correct understanding of the doctrine of sovereign
immunity.

A negative answer will place additional burdens on the

judiciary and on the victims of unlawful conduct by state
officials.

It will also require unn e cessary determinations of

constitutional questions, a result inimical to sound principles
of judicial restraint.

I. ~

I therefore respectfully dissent.
~~~t--te~'4-<~:-£..~-"Y::. --~~~

~ql-~":zs- ~~I

In one of the most respected opinions ever written by a
Member of this Court, Justice Brandeis wrote:

"The Court developed, for its own governance in
the cases confessedly within its jurisdiction, a series
of rules under which it has avoided passing upon a
large part of all the constitutional questions pressed
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- 2 upon it for decision.

They are:

*

*

*

"The Court will not pass upon a constitutional
question although properly presented by the record, if
there is also present -some other ground upon which the
case may be disposed of. This rule has found most
varied application. Thus, if a case can be decided on
either of two grounds, one involving a constitutional
question, the other a question of statutory
construction or general law, the Court will ~cide only
the latter.
Siler v. Louisville & NashvilleR. Co.,
213 U.S. 175, 191." Ashwander v. Tennessee Valley
Authority, 297 U.S. 288, 346-347 (1936) (Brandeis, J.,
concurring).

The ( siler

c~ cited

Ashwande ~-- ~~_?____r-e-markably
today.

with approval by Justice

Bra~deis

in

similar to the case the Court decides

A privately owned railroad corporation brought suit

against the members of the railroad commission of Kentucky to
enjoin the enforc e ment of a rate schedule promulgated by the
Commission.

The federal circuit court found that the schedule

violated the plaintiff's federal constitutional rights and
granted relief.

This Court affirmed, but it refused to

~ecide

the constitutional question because injunctive relief against

x~e

state officials was adequately supported on the basis of state
law.

The Court explained:

"The Federal questions, as to the invalidity of
the state statute because, as alleged, it was in
viola ~ the Federal Constitution, gave the Circuit
Court jurisdiction, and, having properly obtained it,
that court had the right to decide all the questions in
the case, even though it ec1 e
e edera questions
adversely to the party raising them, or even if it
omitted to decide them at all, but decided the case on
local or state questions only.

*

*

*

·";o
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"Where a case in this court can be decided without
reference to questions arising under the Federal
Constitution, that course is usually pursued and is not
departed from without important reasons.
In this case
we think it much better to decide it with regard to the
question of a local nature, involving the construction
of the state _statute and the authority therein given to
the commission to make the order in question, rather
_,h
than to unnecessarily decide the various constitutional
/~~""""'
questions appearing in the record." Siler v.
~ _.} Louisville & Nashville R.R. Co., 213 U.S. 175, 191, 193
,),

tt ./
tL

~_v/

~~

A

(~ ~)

The Siler principle has been repeatedly applied in cases
state as well as local officials.

On numerous

occasions, when a suit against state officials has presented both

pvr-~ederal
~

.

~-

~~volving
~

•

constitutional questions and issues of state law, the

Court has upheld injunctive relief on state law grounds.

See,

1
In Siler the Court decided the case on state-law grounds,
even though it acknowledged that, "fi)n this case we are without
the benefit of a construction of the statute by the highest state
court of Kentucky, and we must proceed in the absence of state
adjudication upon the subject." 213 u.s., at 194.
Justice Peckham's opinibn in Siler rested on a long line of
cases, dating back to Chief Justice Marshall's decision ·in Osborn
v. Bank of the United States, 9 Cranch 738, 822 (1824), holdi~g '
that a federal court has jurisdiction over all the issues--state
as well as federal--presented by a case that properly falls
within its jurisdiction. Nor was Siler breaking new ground in
avoiding a federal constitutional question by deciding on state
law grounds.
In Santa Clara County v. Southern Pacific Railroad
Co., 118 u.s. 394, 410-411 (1886), the Court noted the importance
of the federal constitutional questions. Even though these had
been treated as dispositive by the lower court, and though they
were the "main--almost the only--questions discussed by counsel,"
id., at 395, the Court stated, "These questions belong to a class
which this court should not decide, unless their determination is
essential to the disposal of the case in which they arise." It
then determined that the challenged tax assessments were not
authorized by state law and affirmed the judgment solely on that
ground.
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- 4 e.g., Greene v. Louisville & Interurban R.R. Co., 244 U.S. 499,
508, 512-514 (1917)

(state board of valuation and assessment;

state attorney general); Louisville & Nashville R.R. Co. v.
Greene, 244 u.s. 522, 527 (1917)
u.s. 478, 482-485 (1922)

(same); Davis v. Wallace, 257

(state tax commissioner, state

treasurer, state auditor, state attorney general, and secretary
of state); Glenn v. Field Packing Co., 290 u.s. 177, 178 (1933)
(state tax commissioners); Lee v. Bickell, 292 u.s. 415, 425
(1934)

(state comptroller).---In

the~,:~the

considered and necessarily rejected the

Court

ention that the

Eleventh Amendment bars such relief; state officials had argued
at length that the actions were suits against the State and had
.
.
. h Ex parte Young. 2
en d eavore d t o d 1st1ngu1s

In addition, the

Court has routinely applied the Siler rule in cases upholding
injunctive relief on the basis of state law against municipal
officials, 3 and it has repeatedly reaffirmed the general

2

see Brief for Appellants, Greene v. Louisville and
; '
Interurban Railroad Co., 244 u.s. 499, at 27-45; Brief for State
Board and Officers, Louisville & Nashville Railroad Co. v.
Greene, 244 U.S. 522, at 74-101. See also Reply Brief of
Illinois Central Railroad Co., Illinois Central Railroad Co. v.
Greene, 244 U.S. 555, at 38-39 (companion case). The Court in
Greene noted that the highest court of Kentucky had held that
"discrimination such as that complained of" was not in accord
with the constitution and laws of the state. Although there was
no redress in state courts, the Court stated, "This, while
admitting the wrong, merely denies judicial relief, and is not
bindinq upon the federal courts." 244 U.S., at 512-513; see id.,
at 514.
3 see, e.g., Lincoln Gas & Electric Light Co. v. City of
Lincoln, 250 U.S. 256, 268-269 (1919) (modifying judgment to note
specifically that the District Court had relied on state
constitutional grounds rather than federal grounds to enjoin
Footnote continued on next page.

.~

.
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principle in cases in which the plaintiffs were not held to be
entitled to the relief they sought. 4

In Hagans v. Lavine, 415 U.S. 528, 546 (1974), JUSTICE
WHITE, writing for the Court, quoted from the Siler opinion and
noted that the "Court has characteristically dealt first with
possibly dispositive state law claims pendent to federal

enforcement of occupation tax); Bohler v. Callaway, 267 u.s. 479,
489 (1925) (affirming injunction based on state constitutional
grounds, barring county tax receiver from levying execution of
assessments); Risty v. Chicago, Rock Island & Pacific Railway
Co . , 2 7 0 U . S . 3 7 8 ( 19 2 6 ) ( in d i v e r s i t y act ions , a f f i r min g
injunction on state law grounds barring county officials from
assessing costs for drainage system, and citing Greeene with
approval); Cincinnati v. Vester, 281 U.S. 439, 448-449 (1930)
(affirming injunction on state statutory grounds preventing
municipality from appropriating certain parcels of real
property); Hillsborough v. Cromwell, 326 U.S. 620, 629 (1946)
(affirming injunction, on state statutory grounds, barring
assessment of a tax by county tax collector). Such suits, of
course, do not implicate the Eleventh Amendment. Lincoln County
v. Luning, 133 U.S. 529 (1890).
4Most recently, in a unanimous per curiam opinion a year
ago, we held that it was an abuse of discretion for the Court o~
Appeals to decline to resolve a pendent state-law claim which ;
might have afforded relief against a school district, thus
avoiding a decision on federal constitutional grounds.
Schmidt
v. Oakland Unified School Dist.,
U.S.
(June 21, 1982)
(citing Ha gans v. Lavine, discuss~in text infra).
See also
Louisville & Nashville Railroad Co. v. Garrett, 231 U.S. 298,
303-304 (1913); Ohio Tax Cases, 232 U.S. 576, 586-587 (1914);
Chicago Great Western Railway Co. v. Kendall, 266 U.S. 94, 97-98
(1924); Waggoner Estate v. Wichita County, 273 U.S. 113, 116
(1927); United Gas Co. v. Railroad Commission of Kentucky, 278
u.s. 300, 307 (1929); Railroad Comm'n of California v. Pacific
Gas & Electric Co., 302 u.s. 388, 391 (1938).

I

Numerous other cases have cited Siler as an accurate statement
of the law regarding pendent jurisdiction. See, e.g.~ Hurn v.
Oursler, 289 U.S. 238, 243-245 (1933); Florida Lime Growers v.
Jacobsen, 362 U.S. 73, 81, n. 7 (1960); Aldinger v. Howard, 427
u.s. 1, 7 (1976)
0
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- 6 constitutional claims."

He added:

"Numerous decisions of this Court have stated the
general proposition endorsed in Siler--that a federal
court properly vested -with jurisdiction may pass on the
state or local law question without deciding the
federal constitutional issues--and have then proceeded
to dispose of the case solely on the nonfederal ground.
See, e.g., Hillsborough v. Cromwell, 326 U.S. 620, 629630 (1946); Waggoner Estate v. Wichita County, 273 u.s.
113, 116-119 (1927); Chicaqo G.W.R. Co. v. Kendall, 266
u.s. 94 (1924); United Gas Co. v. Ra1lroad Comm'n, 278
U.S. 300, 308 (1929); Risty v. Chicago, R.I. & P.R.
Co., 270 U.S. 378~ 387 (1926). These and other cases
illustrate in practice the wisdom of the federal policy
of avoiding constitutional adjudication where not
absolutely essential to disposition of a case." 415
u.s., at 547 n. 12.
Not only does the Siler rule have an impressive historical
pedigree.

It is strongly supported by the interest in avoiding

duplicative litigation as well as the interest in avoiding the
unnecessary decision of federal constitutional questions.

H.L. v. Matheson, 450 U.S. 398, 407 (1981)

Cf.

(citing Justice

u.s.

Brandeis' opinion in Ashwander); Hutchinson v. Proxmire,·- 443

111, 122 (1979).

In addition, it enhances the decisionmaking : "

autonomy of the States.

Unlike the majority's position, which

requires a decision on federal constitutional grounds that no
State authority can undo, the Siler rule directs the federal
court to turn first to state law, which the State is free to
modify or repeal.

Indeed, in some of the cases following Siler,

this Court has required that the decree include a provision
expressly authorizing its reopening in the event that a state
court later decided the question of state law differently.
v. Field Packing Co., 290

u.s.

Glenn

177, 178-179 (1933); Wald Transfer

..
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- 7 & Storage Co. v. Smyth, 290
U.S.

415~

426 (1934).

u.s.

602 (1933); Lee v. Bickell, 292

By leaving the policy determinations

underlying injunctive relief in the hands of the State, the Court
of Appeals' approach gives -appropriate deference to established
state policies.

Ironically, the premise underlying the Siler principle--that
------------------~

lawsuit ___.-I
also has jurisdiction over pendent state law issues, even

---

...-----..__

if the defendant is a state official--was most recently

--------

recognized by this Court in this very case.
~

.t

relied on three sources of law to support its holding that

~ ~ spondents
~

The District Court

have a right to treatment in the least restrictive

environment: a federal statute, a Pennsylvania statute, and the
Federal Constitution.

See 446 F. Supp. 1295 (ED Pa 1977).

The

u rt of Appeals, sitting en bane, affirmed on both state and
federal statutory grounds, and therefore found it unnecessary to
review the District Court's holding that the federal
constitutional rights of the Pennhurst residents had been
violated.

See 612 F.2d 84 (CA3 1979).

When we reviewed the case

in 1981, we rej e cted the federal statutory basis for the Court o f
Appeals' decision.

We did not accept respondent's contention
'

that the state law grounds provided an adequate basis for
affirmance of the judgment, because we were concerned that the
Court of Appeals' analysis of the state law question might have
been influenced by its erroneous reading of the federal statute.
Concluding that it was "unclear whether state law provides an
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independent and adequate ground which can support the court's
remedial order," 451

u.s.

1, 31 (1981}, we "remand red] the state-

law issue for reconsideration in light of our decision here."
Ibid.

We appended a footnote explaining why we declined to

consider the effect of the Pennsylvania Supreme Court's then
recent decision, In re Schmidt, 494 Pa. 86, 429 A.2d 631 (1981}.
In that footnote, we again expressly stated that the Court of
Appeals could "consider the state law issues in light of the
Pennsylvania Supreme Court's recent decision."

451 U.S., at 31,

n. 24.

The possibility that Siler was no longer good law, or that
the Eleventh Amendment might provide a basis for refusing to
decide the state law issues, apparently did not occur to any
Member of this Court.

Siler was still good law in 1981.

-------------------------II

The fair and efficient administration of the law is served
by respecting settled rules and by carrying out orders entered in
the course of litigation.

Neither the doctrine of stare decisis,

nor the doctrine of the law of the case, rigidly forecloses the
re-examination of old rules or outstanding orders.

The

doctrines, do, however, establish strong presumptions.

A

proponent of change must come forward with strong reasons to
disregard what has already been decided--reasons that are strong
enough to overcome the interests in certainty and stability which

No. 81-2101

- 9 underlie so much of the framework of our law.

In this case, the parties have litigated for almost a decade
the assumption that the -rule of the Siler case was sound law.
The state law issue was fully briefed by both sides on the merits

'---·---

when the case first came before the Court.

See Brief for

Petitioners 9, 39-43; Brief for Respondents Terri Lee Halderman,
et al. 23-34; Brief for the United States 37-38; Reply Brief for
Petitioners 17.

Only after the case had been fully tried,

affirmed by the Court of Appeals sitting en bane, reviewed for
the first time in this Court, and remanded to the Court of
Appeals, did petitioners advance the argument that the Court
finds persuasive today.

In rejecting this contention, the Court

of Appeals quoted at length from this Court's opinion remanding
for reconsideration of the state law issue, 673 F.2d, at 649-651.
it is tolerably clear that the only reason the Eleventh Amendment

l

argument was not advanced at an earlier stage of the
nobody thought of it before.

cas~

Yet the Court accepts the

is that

State~s ~

contention at this late stage, requiring the plaintiffs to start
all over again in a state court if they wish to rely on state
law, and requiring the Court of Appeals to decide a serious
federal constitutional question which could be avoided if
plaintiffs obtain relief on the basis of state law.

Today the Court rejects settled doctrine, repudiates the
-----~____,

powerful interests supporting the Siler rule, and disserves the

--~
interest in bringing protracted litigation to a conclusion--an

No. 81-2101
- 10 interest that is particularly strong in a case in which the
mistreatment of a relatively helpless segment of the community is
graphically described by undisputed findings of fact.

The

countervailing reason must -presumably be strong indeed.

In the

view of the majority, that reason is the doctrine of "sovereign
immunity."

The essence of the Court's anal~sis is encapsulated

in this statement:

"The constitutional principle of sovereign immunity,
embodied in the Eleventh Amendment, demands that claims
against state officials on the basis of state law be
resolved in state courts." Ante, at 21.

The Court's explanation of the doctrine that issues such a
powerful command is inadequate.

I shall therefore comment on it,

I

giving special attention to its historical and logical
relationship with the Siler rule repudiated today by the Court.

III

In Chisholm v. Georgia, 2 Dall. 419 (1793), the Court was
required to decide whether the doctrine of sovereign immunity
deprived a federal court of jurisdiction in an action in
assumpsit brought against the State of Georgia by a citizen of
South Carolina serving as the executor of the estate of a British
creditor.

In a decision that was unpopular with state

governments which were either unable or unwilling to pay their
just debts when due, the Court held that Georgia was amenable to
suit.

The analysis of the doctrine of sovereign immunity in the

No. 81-2101
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opinion of Chief Justice Jay is illuminating:

"It will be sufficient to observe briefly, that
the sovereignties in Europe, and particularly in
England, exist on feudal principles. That system
considers the Prince as the sovereign, - and the people
as his subjects: it regards his person as the object of
allegiance, and excludes the idea of his being on an
equal footing with a subject, either in a Court of
Justice or elsewhere. That system contemplates him as
being the fountain of honor and authority: and from his
grace and grant derives all franchises, immunities and
privileges: it is easy to perceive that such a
sovereign could not be amenable to a Court of Justice,
or subjected to judicial control and actual constraint.
It was of necessity, therefore, that suability became
incompatible with such sovereignty. Besides, the
Prince having all the Executive powers, the judgment of
the Courts would, in fact, be only monitory, not
mandatory to him, and a capacity to be advised, is a
different thing from a capacity to be sued. The same
feudal ideas run through all their jurisprudence, and
constantly remind us of the distinction between the
Prince and the subject. No such ideas obtain here: at
the Revolution, the sovereignty devolved on the people
" Id., at 471 (emphasis in original}.
It is familiar history that it took only five years for the
sovereign States, many of which were heavily in debt even though
the new central government had relieved them of their
revolutionary war obligations, to overrule the Chisholm case by
ratifying the Eleventh Amendment to the Constitution.
of that amendment has two noteworthy features:

The text

it encompasses

only suits by citizens of other States and foreign nations, and
it refers only to suits against States. 5

At the outset, this

5

"The Judicial power of the United States shall not
be construed to extend to any suit in law or equity,
commenced or prosecuted against one of the United
Footnote continued on next page.
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Chief Justice Marshall

wrote that the amendment would not apply to an action commenced
by a citizen of Virginia against the Commonwealth of Virginia.
Cohens v. Virginia, 6 Wheat. 264, 412 (1821).

He also asserted

that its force was, "of necessity, limited to those suits in
which a State is a party on the record."

Osborn v. Bank of the

United States, 9 Wheat. 738, 857 (1824}.

Before the end of the 19th century, however, the reach of
the Eleventh Amendment had been expanded along both dimensions.
The first of these textual limitations upon the scope of
constitutionally-mandated sovereign immunity was swept aside in
Hans v. Louisiana, 134

u.s.

1 (1890).

Hans was a suit against

the State of Louisiana, brought by a citizen of Louisiana seeking
to recover interest on the State's bonds. 6

Disagreeing with the

majority's analysis in Chisholm, the Court explained that some of

States by Citizens of another State, or by Citizens or
Subjects of any Foreign State." U.S. Const. Arndt. XI.
6 The Court's opinion expressly distinguished cases in which
a State might have unconstitutionally invaded the enjoyment of
other rights:
"Whilst the State cannot be compelled by suit to
perform its contracts, any attempt on its part to
violate property or rights acquired under its
contracts, may be judicially resisted; and any law
impairing the obligation of contracts under which such
property or rights are held is void and powerless to
affect their enjoyment." 134 U.S., at 20-21.
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- 13 the arguments made during the process of ratifying the
Constitution had become a part of the Constitution itself. 7
Thus, in the Court's view, the Eleventh Amendment merely
exemplified the broader and more ancient doctrine of sovereign
immunity, 8

and the Constitution bars a suit in federal court

brought by a citizen against his own State. 9

Second, the Court did not long adhere to Chief Justice
Marshall's test that a State must be a party of record for the
suit to be barred by sovereign immunity.

It held in a number of

cases that a suit against a state official was in essence a suit

7 Hans did not specify the precise constitutional basis for
this conclusion. Some years later, in Monaco v. Mississippi, the
Court recognized this problem:
"Manifestly, we cannot rest with a mere literal
application of the words of § 2 of Article III, or
assume that the letter of the Eleventh Amendment
exhausts the restrictions upon suits against nonconsenting States. Behind the words of the
constitutional provisions are postulates which limit
and control." 292 U.S. 313, 322-323 (1934).

~

"

8 The discussion of the doctrine of sovereign immunity in the
Hans opinion made no attempt to explain its virtues.
It relied
instead on the antiquity of the rule and the notion that a
contrary point of view is simply unthinkable. 134 u.s., at 21.
9 In support of its conclusion, the Court noted that Congress
had merely given the federal courts jurisdiction that was
"concurrent with the courts of the several States," and suggested
that it would be anomalous to permit a citizen to sue in federal
court when the state courts were closed to him.
Id., at 18. Of
course, that argument cuts the other way today, since, as
petitioners acnowledge, respondents' claim for relief under state
law could be brought in state court. Brief for Petitioners 32.

.
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Unlike suits against States, suits against state officials in
their own names were not dismissed at the threshold, Poindexter
v. Greenhow, 114 u.s. 270, - 288 (1885): Illinois Central R. Co. v.
Adams, 180 u.s. 28, 37-38 (1901), but the Court considered the
nature of the relief sought in order to determine whether the
State was the "real party in interest."

Cunningham v. Macon &

Brunswick R.R. Co., 109 U.S. 446, 456-457 (1883): In re Ayers,
123 U.S. 443, 487-492 (1887).

If the plaintiff sought relief

that required direct payment of money out of the State's treasury
to fulfill the State's financial obligations, or otherwise
directly interfered with the State's finances, then the suit was
treated as an action against the State, barred by sovereign
immunity. 10

But the Court preserved a selective approach to extending
the doctrine of _sovereign immunity.

It was settled doctrine that
~

the Eleventh Amendment did not protect unconstitutional
---------~.__....-....._

-----

by state officials acting in their official capacity.

"'

condu~t

,..

Poindexter

v. Greenhow, supra, at 288; Pennoyer v. McConnaughy, 140 U.S. 1,
10-12 (1891): Smyth v. Ames, 169 U.S. 466, 518-519 (1898) . 11

As

10 see, e.g., Governor of Georgia v. Madrazo, 1 Pet. 110, 123124 (1828): Louisiana v. Jumel, 107 U.S. 711 (1882): Hagood v.
Southern, 117 U.S. 52 (1886): North Carolina v. Temple, 134 u.s.
2 2 , 3 0 ( 18 9 0 ) ; Lou i s ian a v • S tee 1 e , 13 4 U . S • 2 3 0 , 2 3 2 ( 18 9 0 ) :
Smith v. Reeves, 178 u.s. 436 (1900).
11 see also Board of Liquidation v. McComb, 92 u.s. 531, 541
(1875); Allen v. Baltimore & Ohio R. Co., 114 U.S. 311, 315-316
Footnote continued on next page.
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the Court wrote,

"The other class is where a suit is brought against
defendants who, claiming to act as officers. of the
State, and under the color of an unconstitutional
statute, commit acts of wrong and injury to the rights
and property of the plaintiff acquired under a contra6t
with the State. Such suit, whether brought to recover
money or property in the hands of such defendants,
unlawfully taken by them in behalf of the State, or for
compensation in damages, or, in a proper case where the
remedy at law, is inadequate, for an injunction to
prevent such wrong and injury, ••• is not, within the
meaning of the Eleventh Amendment, an action against
the State." 140 U.S., at 10.

The Court reasoned that the absence of valid authority left the
official as a private actor, stripped of his representative
capacity. 12

This was not merely an ad hoc accommodation between

(1885); In re Tyler, 149 U.S. 164, 190-191 (1893); Reagan v.
Farmers' Loan & Trust Co., 154 u.s. 362, 388-391 (1894); Scott v.
Don a 1 a , 16 5 u • s • 5 8 , 6 7- 7 0 ( 18 9 7 ) ; Prout v • s tar r , 18 8 u . s . 5 3 7
(1903); McNeill v. Southern Ry. Co., 202 U.S. 543, 559 (1906}.
12

"That, it is true, is a legislative act of the
government of Virginia, but it is not a law of the
State of Virginia. The State has passed no such law,
for it cannot; and what it cannot do, it certainly, in
cont e mplation of law, has not done. The Constitution
of the United States, and its own contract, both
irr e pealable by any act on its part, are the law of
Virginia; and that law made it the duty of the
defendant to receive the coupons tendered in payment of
taxes, and declared every step to enforce the tax,
thereafter taken, to be without warrant of law, and
therefore a wrong. He stands, then, stripped of his
official character; and, confessiong a personal
violation of the plaintiff's rights for which he must
personally answer, he is without defence." Poindexter
v. Greenhaw, supra, 114 U.S., at 288.

" "

No. 81-2101
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- 16 federal and state interests, see ante, at 14, 15, but an
application of the Court's established framework of Eleventh
Amendment

~ ysis.

In short, the decision upholding injunctive

relief in Ex parte Young, 209 U.S. 123 (1908}, which today's
~ajority

treats as a limited exception to the sweeping generality

of the Eleventh Amendment, in fact merely restated a well-settled
rule. 13

Another line of cases--highly relevant to today's decision-also shows that barring suits against state officials was as much
the exception as the rule.

State officials and other agents of

the State were not protected by the federal doctrine of sovereign
immunity from tort
...__- actions under state law.

In a diversity case,

federal courts had power to decide such cases and to award
injunctive and monetary relief against individuals who claimed to

13

As the Court observes, it is familiar learning that . there
is a tension in Ex parte· Young because the scope of the Eleventh
Amendment was held to be narrower than the scope of the
; /
Fourteenth. But the two amendments differ both in language and
purpose with regard to defining action by the State.
It is
clear, at all events, that the limitations on the Eleventh
Amendment in Ex parte Young simply followed the principles
established by the Court in cases that did not involve the
Fourteenth Amendment.
The Court stated:
"The answer to all this is the same as made in every
case where an official claims to be acting under the
authority of the State.
The act to be enforced is
alleged to be unconstitutional, and if it be so, the
use of the name of the State to enforce an
unconstitutional act to the injury of complainants is a
proceeding without the authority of and one which does
not affect the State in its sovereign or governmental
capacity." 209 U.S., at 159-160.

;
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- 17 have acted as state officials, unless they proved that the
challenged conduct had in fact been authorized by law.

This rule was expressly reaffirmed in

~

case decided by this

Court in the same Term as Ex parte Young and published in the
same volume of the United States Reports.

The appellant in

Scully v. Bird, 209 U.S. 481 (1908), brought a diversity suit
seeking injunctive relief against the dairy and food commissioner
of the State of Michigan, on the ground that "under cover of his
office" he had maliciously engaged in a course of conduct
designed to ruin plaintiff's business in the State.

The circuit

court dismissed the complaint on Eleventh Amendment grounds.

On

appeal, the plaintiff contended that the Eleventh Amendment "does
not apply where a suit is brought against defendants who,
claiming to act as officers of the State, and under color of a
statute which is valid and constitutional, but wrongfully
administered by them, commit, or threaten to commit, act? of
wrong or injury to the rights and property of the plaintiff, qr /
make such administration of the statute an illegal burden and
exaction upon the plaintiff."

Id. at 481. 14

This court agreed.

14
"Your orators further represent that all the acts
and doing sof the said Arthur c. Bird, as above
specified, in relation to the prohibition of the sale
of your orators' said syrups in the State of Michigan
are entirely unauthorized by the statutes of the State
of Michigan, and the said Arthur C. Bird, in committing
said acts above complained of, was and is acting as a
private citizen of the State of Michigan, but under
Footnote continued on next page.
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duties enjoined by the statutes of the State," and concluded that
it was "manifest from this summary .of the allegations of the bill
that this is not a suit against the State."

Id., at 490.

It was firmly established by 1908 that -· tortious acts by
state officials under color of office were not protected by the
Eleventh Amendment.

Cunningham v. Macon & Brunswick R. Co.,

supra, 109 U.S., at 452; Poindexter v. Greenhaw, 114 U.S., at

287; Reagan v. Farmers' Loan & Trust, 154
(1894). 15

u.s.

362, 390-391

A few years later, the Court explained the

relationship of these tort cases to the doctrine of sovereign
immunity in Hopkins v. Clemson Agricultural College, 221 U.S. 636

(1911):

"immunity from suit is a high attribute of sovereignty-a prerogative of the State itself--which cannot be
availed of by public agents when sued for their own
cover of his said office of Dairy and Food
Commissioner ..•• " Record 11.

15 The Court explained that the individual officer sued in
tort
"is not sued as, or because he is, the officer of the
government, but as an individual, and the court is not
ousted of jurisdiction because he asserts jurisdiction
as such officer. To make out his defense he must show
that his authority was sufficient in law to protect
him." Cunningham, 109 u.s., at 452; quoted in
Poindexter v. Greenhaw, 114 u.s., at 287.
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afford them freedom from liability in any case where,
under color of their office, they have injured one of
the State's citizens. To grant them such immunity would
be to create a privileged class free from liability for
wrongs inflicted or injuries threatened •••. Besides,
neither a State nor an individual can confer upon an
agent authority to commit a tort so as to excuse the
perpetrator.
In such cases the law of agency has no
application--the wrongdoer is treated as a principal
and individually liable for the damages inflicted and
subject to injunction againsl the commission of acts
6
causing irreparable injury."

This principle was repeatedly applied in federal courts in
cases contemporary with Young and Siler. 17

In Johnson v.

16 The Court also stated:
"Corporate agents or individual officers of the State
stand in no better position than officers of the
General Government, and as to them it has often been
held that:
'The exemption of the United States from
judicial process does not protect their officers and
agents, civil or military, in time of peace, from being
personally liable to an action of tort by a private
person, whose rights of property they have wrongfully
invaded or injured, even by authority of the United
States.' Belknap v. Schild, 161 u.s. 10, 18." 22r
u.s., at 645.

The importance of state law authority for the actions of state
officials also appears, by implication, in cases barring suits
against individual officials as suits against the State. In such
cases the Court frequently noted, as one relevant factor, that
the relief sought would be unauthorized by state law and would
therefore adversely affect the State itself. E.g., Louisiana v.
Jumel, supra, 107 U.S., at 721; Hagood v. Southern, supra, 114
u.s., at 68. In contrast, in cases of official actions that were
never authorized by state law, a federal court's remedy would not
run contrary to state policy.

17 some of · this Court's general language in Larson v. Domestic
& Foreign Commerce Corp., 337 U.S. 682, 691-702 (1949), is
inconsistent with the approach taken in the cases cited in text.
Footnote continued on next page.
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u.s.

541 (1918), the Court reversed the dismissal

of an action against the Bank Commissioner of Oklahoma and his
surety to recover damages for the loss of the plaintiff's bank
deposit, alleged

~o ~ave

been caused by the Commissioner's

failure to safeguard the business and

asset~

of the bank ih

negligent or willful disregard of his duties under state law.
The Court explained that the action was not one against the
State.

"To answer it otherwise would be to assert, we think,
that whatever an officer does, even in contravention of
the laws of the State, is state action, identifies him
with it and makes the redress sought against him a
claim against the State and therefore prohibited by the
Eleventh Amendment. Surely an officer of a State may
be delinquent without involving the State in
delinquency, indeed, may injure the State by
delinquency as well as some resident of the State, and
be amenable to both." Id., at 545. 8
But Larson is readily distinguishable. Not only was it a suit
against the federal War Assets Administrator rather than against
a state official.
It also involved a claim to a particular,
identified object of property, whose retention by the official
was "unlawful" only in the sense that the plaintiff claimed
~ ,
title, id., at 692. Such a claim is quite different from a suit
for injunctive relief against enforcement of a general policy or
practice, which the state supreme court has held to be
inconsistent with "the state's responsibility" which the state
"will not be allowed to ignore." In re Schmidt, 429 A. 2d 631,
637 (Pa. 1981). To the extent that Larson suggests that
sovereign immunity bars all suits based on action within the
scope of official authority, it is not necessary or appropriate
to read it back retroactively into the Eleventh Amendment, given
the clarity of our precedents in the Eleventh Amendment area.
18 In Lankford v. Platte Iron Works Co., 235 U.S. 461, 471,
476 (1915), the Court assumed that the Eleventh Amendment would
not bar a suit "to compel submission by the officers of the State
to the laws of the State, accomplishing at once the policy of the
law and its specific purpose," but rejected the appellees'
interpretation of the state statute. See also Old Colony Trust
Footnote continued on next page.
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plaintiff could bring a suit under state law against a state
official even if he did not allege that the defendant had acted
ultra vires--that is,

l

authority.

comp~etely

beyond the scope of official

A suit alleging that the official had acted within

his authority but in a manner contrary to state law was not
barred for a simple reason.

The Eleventh Amendment bars suits

against States; it does not bar suits against state officials for
action not authorized by the State's own laws.

If one accepts

the holding of Ex parte Young, as the majority apparently does,
this principle follows a fortiori.

Ex parte Young concludes that

unconstitutional action by state officials is not action by the
State even if it purports to be authorized by state law, because
the federal Constitution strikes down the state-law shield.
U.S., at 159.

In

the ~~

209

if the plaintiff proves his

case, there is by definition no state-law defense. 19

~hese

Co. v. Se attle, 271 u.s. 426, 431 (1926} (reaffirming general J ,
principle of Clemson in suit against city and county officials};
cf. Worcester County Trust Co. v. Riley, 302 U.S. 292, 297 (1937}
("generally suits to restrain action of state officials can,
consistently with the constitutional prohibition, be prosecuted
only when the action sought to be restrained is without the
authority of state law or contravenes the statutes or
Constitution of the United States"}; Cory v. White, _ _ U.S. _ _ ,
__ (1982} (stating that Worcester established that the "Eleventh
Amendme nt bars suits against state officers unless they are
alleged to be acting contrary to federal law or against the
authority of state law"}.
19
.
"If conduct of a state officer taken pursuant to an
unconstitutional state statute is deemed to be unauthorized and
may be challenged in federal court, conduct undertaken without
any authority whatever is also not entitled to Eleventh Amendment
immunity." Florida Department of State v. Treasure Salvors,
Footnote continued on next page.

.,
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historically wrong when it says that, because "the Young doctrine
rests on the need to promote the vindication of federal rights,"
injunctive relief may not be awarded against state officials
"where unnecessary to promote the supremacy 9f federal law."
Ante, at 14, 15.

-------------

These two lines of cases--upholding actions against state
officials for conduct violating the

F~ Constitutio~,

and

actions against state officials for conduct unauthorized by state
law--demonstrate that the Siler rule was fully harmonious with
Eleventh Amendment principles.

The jurisdiction of

the federal court in Siler was established by a federal claim
similar to the one asserted in Ex parte Young; the pendent statelaw claim was not barred by the Eleventh Amendment under the
rationale of the tort cases. 20

The federal court therefore had

Inc., 50 U.S.L.W. 5056, 5063 (July 1, 1982)
"Larson established that where the officer's
by statute, actions beyond those limitations
individual and not sovereign actions." Id.,
dissenting).
2 OA

(plurality opinioi)') ~
actions are limited
are to be considered
at 5068 (WHITE, J.,

.
.
.:3
t
s pe t 1. t 1oners
recogn1ze,
t h e same E 1 event h Amenumen
principles apply to diversity cases and to pendent state-law
claims. Brief for Petitioners 21. This Court's identical
treatment of the Eleventh Amendment issues in a trio of companion
cases, only one of them within the federal diversity jurisdiction
but each of them presenting pendent state-law claims, makes this
point clear. Greene v. Louisville & Interurban R. Co., 244 U.S.
499, 506-508 (1917); Louisville & Nashville R. Co. v. Greene, 244
U.S. 522, 528 (1917); Ill1n01S Central R. Co. v. Greene, 244 U.S.
555, 559 (1917). Thus it is highly improbable that the Court's
assertion of federal jurisdiction over pendent state-law claims
in Siler and Greene inadvertently ignored Eleventh Amendment
Footnote continued on next page.
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jurisdiction to resolve the case and grant injunctive relief on
either federal or state grounds, without encountering any barrier
imposed by the Eleventh Amendment • . Moreover, decision on state
grounds in Siler served the powerful interest in avoiding
unnecessary decision of federal constitutional questions.

Thus the Court's rejection of Siler not only runs counter to
the salutary principle of judicial restraint in constitutional
adjudication; it is also completely unsupported by this Court's
Eleventh Amendment decisions.

The majority acknowledges that the

defendant state officials are properly joined as parties to the
lawsuit, and that the District Court has ample power to grant
injunctive relief against them, but somewhere in the recesses of
the Eleventh Amendment it finds a limitation on the source of law
on which the District Court may rely.

To reach this conclusion

it cavalierly overrules a number of earlier cases and rejects a
rule that has been repeatedly approved by this Court.

This sort

of freehand rewriting of constitutional text is simply too much ,
'
for me to accept.

In p as sing the majority also casts doubt on another
apparently well-settled line of cases--those which make clear
that counties and other political subdivisions of States are not

problems, as the majority suggests. Ante, at 17-19. The Court
had repe atedly rejected the contention that state-law claims
against state officials were suits against the State itself.
Today's decision necessarily rejects those prior holdings.
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The defendants in this case

include various county commissioners, county mental retardation
administrators, and other officials of five Pennsylvania counties
surrounding Pennhurst.

Th~

Court casually suggests, "Given that

the actions of the county commissioners and mental health -·
administrators are dependent on funding from the State, it may be
that relief granted against these county officials, when
exercising their functions under the MH/MR Act, effectively runs
against the State."

Ante, at 21-22, n. 22.

flatly inconsistent with settled law.

This dictum is

Even if injunctive relief

against officials of the State itself would require additional
expenditures from the state treasury, we have consistently held
that it does not violate the Eleventh Amendment.

As we wrote in

Edelman v. Jordan, 415 U.S. 651, 667-668 (1974), "the fiscal
consequences to state treasuries in these cases were the
necessary result of compliance with decrees which by their terms
were prospective in nature.

Such an ancillary effect on the

state treasury is a permissible and often an inevitable
consequence of the principle announced in Ex parte Young, supra."
See also Milliken v. Bradley, 433

u.s.

267, 288-290 (1977).

This

principle applies a fortiori to suits against county officials,
who serve a governmental body that is not itself immune from
suit.

IV

The Court's willingness to cast off the

-

constraint ~ f

- 25 p~~~t __:n~~~

seems to stem from two sources:

an

unstated concern about the ability of feoeral judges to decide
issues of state law, ana a belief
immunity establishes such

~

~hat

the doctrine of sovereign

stron9 imperative that it must be

extended into areas where it has not previou_sly held sway. - I
find both of these grounds of decision to be indefensible.

Ever since the enactment of the Rules of Decision Act in
1789, Congress has assumed that federal courts are fully capable
of understanding ana applying the law of the States in which they
sit.

They apply such law routinely in diversity cases.

The

federal bench is served by former members of the state bar who
have achieved eminence in the practice of their profession before
assuming

feaer~l

office.

Indeed, in this case, the en bane court

which decided the state law issues included several such members
of the bar of Pennsylvania bar.

Federal judges should not have

their ability to decide an entire case undermined by an arbitrary
rule that deprives them of power to determine state law questions
when relief is sought against state officials. 21

The arbitrary rule announced today also results from an
exalted notion of the doctrine of sovereign immunity.

If one day

21 we have recently rejected any suggestion that state judges
are not fully competent to resolve issues of federal law. See,
~.,Stone v. Powell, 428 U.S. 465, 493-494, n. 35 (1976).
It
is equally truei however, that federal judges are fully capable
of deciding all issues that arise in litigation over which they
have jurisdiction.
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unstated concern about the ability of feoeral judges to decide
issues of state law, and a belief that the doctrine of sovereign
immunity establishes such

~

strong

imperativ~

that it must be

extended into areas where it has not previou_sly held sway. ·

I

-

find both of these grounds of decision to be indefensible.

Ever since the enactment of the Rules of Decision Act in
1789, Congress has assumed that federal courts are fully capable
of understanding and applying the law of the States in which they
sit.

They apply such law routinely in diversity cases.

The

federal bench is served by former members of the state bar who
have achieved eminence in the practice of their profession before
assuming

feder~l

office.

Indeed, in this case, the en bane court

which decided the state law issues included several such members
of the bar of Pennsylvania bar.

Federal judges should not have

their ability to decide an entire case undermined by an arbitrary
.

rule that deprives them of power to determine state law questions
when relief is sought against state officials. 21

The arbitrary rule announced today also results from an
exalted notion of the doctrine of sovereign immunity.

If one day

21 we have recently rejected any suggestion that state judges
are not fully competent to resolve issues of federal law.
See,
~.,Stone v. Powell, 428 u.s. 465, 493-494, n. 35 (1976).
It
is equally truei however, that federal judges are fully capable
of deciding all issues that arise in litigation over which they
have jurisdiction.

,
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this Court were to undertake a complete reexamination of Eleventh
Amendment doctrine, I might well subscribe to a literal
interpretation of the amendment such as the view espoused by
Chief Justice Marshall, see pp. ___ supra, _or by JUSTICE

BRENNA~

in his dissenting opinion in Employees v. Missouri Public Health
Department, 411 U.S. 279, 298 (1973).

But, assuming that stare

decisis requires adherence to Hans v. Louisiana and other 19th
century cases that broadened the reach of sovereign immunity, see
supra, 22 the underlying nature of the doctrine counsels strongly
against detaching any new areas of judicial activity from the
purview of federal courts. 23

22 rf the sovereign immunity doctrine were confined to
collection cases like Chisholm and Hans, it could be applied in
an evenhanded manner that produces no unanticipated injustice. A
rule that makes clear that "the obligations of a State rest upon
its honor and good faith, and cannot be made the subject of
judicial cognizance unless the State consents to be sued" gives
lenders and suppliers fair warning of the added risks involved in
doing business with a sovereign State.
23 rn Nevada v. Hall, 440 u.s. 410 (1979), we squarely,
rejected the notion that the Constitution contains some unwritten
guarantee that protects a State from being sued without its
consent in the courts of another sovereign. Referring to the
prevailing opinion in Chisholm v. Georgia, supra, we wrote:
"Mr. Chief Justice Jay described sovereignty as
the 'right to govern'; that kind of right would
necessarily encompass the right to determine what suits
may be brought in the sovereign's own courts. Thus,
Mr. Justice Holmes explained sovereign immunity as
based 'on the logical and practical ground that there
can be no legal right as against the authority that
makes the law on which the right depends.'
"This explanation adequately supports the
conclusion that no sovereign may be sued in its own
courts without its consent, but it affords no support
for a claim of immunity in another sovereign's courts."
Footnote continued on next page.

'·'

'

-

.
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Northern Life Ins. Co. v. Read, 322

u.s.

47, 59 (1944):

"Whether this immunity is an absolute survival of the
monarchial privilege, or is a manifestation merely of
power, or rests on abstract . logical grqunds, see
Kawananakoa v. Polyblank, 205 u.s. 349, it undoubtedly
runs counter to modern democratic notions of the moral
responsibility of the State. Accordingly, courts
reflect a strong legislative momentum in their tendency
to extend the legal responsibility of Government and to
confirm Maitland's belief, expressed nearly fifty years
ago that, 'it is a wholesome sight to see "the Crown"
sued and answering for its torts.'
3 Maitland,
Collected Papers, 263."

I respectfully dissent.

•

440

u.s.,

at 415-416.

Similar reasoning applies to the Court's decision today to invent
a new principle of sovereign immunity that is totally unsupported
by the text of the Constitution or by any of our prior decisions.

