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FACTS
While the statement of facts as set forth in the petition of
the plaintiff in error is fairly accurate, there are certain respects
in which it needs to be corrected. Mrs. Ellison, the plaintiff,
was not 64 years of age at the time of the trial, but 54. It is
true, the transcript as m·ade by the reporter gives 64, but it is a
fact that she was ten years younger. Ordinarily this ought not
make much difference, but a reading of the petition, as well as an
examination of the various witnesses by plaintiff's attorneys
would indicate that it does make considerable difference, cer"tainly
in the minds of the plaintiff's attorneys in their conduct of the
case.
In line 6 of page 3 of the record, in the Statement of Facts,
counsel states that the witness, Mrs. Ellison, looked to the right
and left before coming out through the gates. Mrs. Ellison's
testimony is that she looked after she passed through the gates.
(R. p. 37).
In line 13 of the same page in the Record, in the Statement of
Facts, it is stated that the columns of the gate were about 15
feet from the street car tracks. The witness Kelley, who made
the measurements, gave this distance as eleYen feet ten inches.
(Evidence of Kelley-R. p. 94).
In the second paragraph on the same page counsel undertake~
to state as a f~ct the course Mrs. Ellison took in proceeding from
the gate to her car. Inasmuch as there is considerable conflict
of evidence as to where the car was parked, and the statement is
in direct conflict with 1\{rs. Ellison's own evidence on this point,
it is submitted that this statement has no place in the summary
of facts in the case.
·
The last paragraph on the same page describing the distance
traversed by Mrs. Ellison is not an established fact, but theory of
counsel for the plaintiff, and is not borne out by · the evidence.
Counsel falls into the same error as to the distance from the gate
to the track.
In the next to the last paragraph on page 4 of the Record
in the same statement, counsel makes the flat statement that he
emergency brake was not applied until almost the precise instant
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that the accident occurred. As a .matter of fact, the emergency
brake was not applied at all, but the car was reversed. The
evidence on this point is not even con:flicting except as to the
witness Willers, who pretende~ to know when the motorman
applied his brake. The motorman testified that he threw his
car in emergency.
For plaintiff in error to state it as a fact that the car stopped within its own length after the "brakes were applied" is in
direct conflict with the only reliable evidence in the recQrd on this
point, that is, as to what distance it takes to stop an electric
car going 20 to 22 miles an hour with the emergency brakes.
Defendant in error submits that in a brief or petition a statement of facts is generally a statement of undisputed facts, and
not a statement of conclusions of counsel where the evidence is
conflicting.

ARGUMENT.
It iS' submitted that there is no real conflict in the evidence
except between the witness Willers for the plaintiff and the
motorm-an Ferber for the defendant. With the exception of
differences which will inevitably occur between witnesses under
similar circumstances, such as might arise In estimating distances
or time, all three witnesses who were on the car corroborate the
motorman in every particular ; while Willers and Ferrence, the
two men who were on the truck, witnesses for the plaintiff, agree
in no particular, and on substantial points contradict each other
flatly. It will be set forth in the proper place that the only
con:flict between Willers and Ferber, the motorman, was where
the witness Willers attempted to testify concerning things he
could not possibly have seen and to give expert evidence as ·to
conditions and appliances he knew absolutely nothing about. It
is in evidence that the witness Willers and never seen ~[rs. Ellison
before the date of the accident, and that at the time of the trial
and for some months before he had been living in the Ellison
home. As to the "small white boy" who was a passenger on the
,car, this young man was seventeen or eighteen years of age, and
Jarge enough to work regularly in the Ship Yard at Newport
News. We shall attempt to show that there was no such conflict
:of evidence as to give invfolability to the verdict of the jury;
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and that from the preponderance of the evidence the verdict of
the jury was plainly wrong.

I.
THE FINALIT.Y OF THE JURY'S VERDICT.
Counsel for the defendant in error does not accept without qualification the statement of the plaintiff in error that
the trial court is virtually powerless to disturb the Jury's verdict
when· the evidence is conflicting. The sanctity of the verdict
depends altogether upon the quality of the evidence upon which
the Jury bases its findings, the points upon which it con:flicts,
and even the credibility of the witnesses; because it is incon.'ceivable that the law would clothe the court with powe~ to set
aside a verdict where plainly wrong and at the same time virtually
say to such court that it could not set aside a verdict even though
it was satisfied· of the incredibility of the testimony of a witness,
if the jury believed him.
In a motion to set aside a verdict on the ground that the
is contrary to the law and the evidence, the trial judge, it
is submitted, should set such verdict aside.
sam~

\

1.

2.
8.
4.
5.

6.

When it is not supported by the evidence;
When the verdict is founded on mere inferences;
When the court can see that the verdict is based on
wrong inferences.
When the verdict is plainly against the weight of the
evidence;
When the court can see in the nature of things that cer.,.
tain things which are testified to· could not have occurred
in the manner and under the circumstances narrated.
Where the verdict is plainly wrong.

And yet when all the limitations and conditions are summed
up, what do they amount to? Simply this: That when a verdict
is plairily wrong the trial judge must and should act. What is
·the purpose of giving him this power-this authority? In order
that justice may be done and unjustice prevented. How often
is it that juries sieze upon some insignificant feature of a case
and wrongly base a verdict upon it, utterly disregarding the real
evidence or the lack of it. 'l'o say that simply because there was
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a conflict in such evidence the trial judge should hold his hands
and let it stand,· and is powerless to act, takes the very life out
of the statute that gives him authority.
Counsel for the defendant does not take issue with counsel
for the plaintiff as to the law as laid down in any of the cases
cited on this point; but is willing to base its case upon the law
as expressed by Judge Burks in the opinion in the case of Forbes
v. Southern Cotton Oil Seed Contpany, 130 Va. p. 259. (cited
by plaintiff) in the following language: "But with all the respect
that is justly due to the verdict of a jury, and which is freely
accorded to it, if there has been a plain deviation from right a.nd
justice even a court of law wiU not mal'e itself a party to such
wrong by entering up judgment on it."
This court, in the recent case of Upton v. A. C. L. Railroad,
146 Va. p. 475, used the following language:
"But this does not mean that he can set aside a verdict merely
because if on the jury he would have found a different verdict.
He must be satisfied from the evidence adduced either that there
was no evidence to support the verdict, or that the verdict. was
plainly contrary to the evidence. This conclusion must be drawn
from the whole evidence in the case, but in arriving ut his conclusions he has somewhat more latitude than this court would
have in passing upon a verdict that was sanctioned by the judgment of the trial court."
"The fact that there is some evidence to support the verdict
is not in Itself sufficient to demand confirmation at the hands of
the trial judge. If that was all that was necessary we would
come back ,to a demurr~r to evidence and the power given would
be no power at all. He can and should act when the verdict is
against the clear weight of evidence. Such a rule tends to fair
judgment. Appellate courts from their angle of detachment
gain in perspective, but lose something in local color and much
"that floats in the larger meaning of the voice."
The sole object of a trial is to see that a fair trial is had,
and justice is done to all parties. It is true that a verdict of a
jury should not be disturbed unless plainly wrong, but when a
court is convincd that the verdict of the jury is plainlll wrong, is
against the weight of the evidence, is without evidence to support
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it, is based upon conclusions that are absolutely baseless, or is
contrary to the law and evidence, then as has been said by the
Supreme Court of Virginia, the trial court can and shoUld act.
There is no ironclad rule, but the matter is entirely within the
discretion of the trial court, and for reasons that are obvious,
the power given to the trial court to set aside verdicts which are
contrary to the the law and evidence is analogous to the pardoning power which is given to the Governor of this State. This
power is given for the purpose of correcting errors which arc
apparent; to do justice when juries have fallen into error
through sympathy or a disregard of the evidence which is adduced before them.
T;he verdicts of juries must be based upon evidence. It is
true that juries are judges of the credibility of witnesses and
··.that juries are. the judges of what constitutes a preponderance
of evidence, but in order to justify their verdict, juries can not
.go absolutely outside of the evidence and assume facts which not
.only have not been proven, but which, on the contrary, have an
overbalancing weight of testimony to show that they are ··not true.
In all of the cases cited by plaintiff in error in her brief under
this heading there were sharp and direct conflicts in the testimony
as to the chief points involved, largely questions concerning the
'veracity or credibility of the witness rather than the weight of
·.the testimony. The jury chose to believe one when it might have
believed the other. Where two witnesses were present at the
ISame time and had the same opportunity to see the same thing,
and when their testimony differs as to what has taken place, and
the case hinges upon such point, "then the jury must believe one
or the other,-one or the other is either mistaken or is not telling
the truth, with equal opportunities for obtaining the information o1· knowing the truth. It is this sort of conflicts of evidence
that the decisions are dealing with. In no one of the cases cited
was any witness called upon to give evidence requiring technical
or expert knowledge, nor in any of these cases was any question
1•aised as to the witness whose testimony was relied on not actually being in a position to see what he says he saw. Had any witness of expert knowledge testified that an electric street car
could be stopped in its length, this testimony might have been
set over against that of Ferber or Andrest; but Willers admitted
that he had never ope1·ated a street car, and knew nothing about
it. It is submitted· that 'Villers could not have possibly seen

:...
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,whether the motorman was looking or not or whether he was as
he says-"applying the brakes" or not. As a matter of fact,
the motorman did not apply his brakes, but threw his car ·jn
.emergency, generally recognized as a more effective method of
·stopping, and altogether a different operation. From the very
nature of things Willers could not have known this, so there was
no real conflict.
In all cases where the Supreme Court has reinstated verdicts
which have been set aside by the trial courts, it has done so because such verdicts have been "plainly right", and not because
it had any scruples as to refusing to disturb the verdict because
of its sanctity.
In CardweU v. H. JV. R. R. Co. 114 Va. p. 500, at page 505,
this court said:
"It would, indeed, be a futile and idle thing for the law to
give to a court supervisory authority over the proceedings and
the manner of conducting a cause before the jury, and the right
to set aside the verdict of the jury therein because contrary to
the evidence, unless the judge vested with such power could con~
,sider to some extent at least the evidence in the cause.
And at page 511, same case, the court further said:

I

~

"In a case turning with the jury upon the preponderance of
the evidence or the weight of the evidence, and not solely upon
the credibility of the witnesses, clearly the court has the authority and must necessarily pass, to some extent at least, upon the
weight of the evidence, and likewise this court, when considering
the propriety of the trial court's ruling granting or refusing a
new trial; but "where the case has been fairly submitted to the
jury and a verdict fairly rendered, it ought not to be set aside
unless manifest injustice has been done, or the verdict is plainly
unwarranted by the evidence." JacksO'n's Admr. v. Wickham &
Northrop, Receivers, 112 Va. 128, 70 S. E. 539; Citizens' Bank
v. Taylor, 104 Va. 164, 51 S. E. 159.
In this case all of the cases prior to that time are reviewed.
The principle has always been practically the same.

Grayson's case-6 Gratt (47 Va.) 712.
Blosser v. Harshbarger-21 Gratt (62 Va.) 214.
Chapman v. Real Estate Co. 96 Va. 177.
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MarshaU's A.dmr. v. J.TaUey R. R. Co. 97 Va. 658.
Morein v. Norfolk'& A. Y. Co. 102 Va. 622.
Judge Buchanan in the case of Chapman v. Real Estate Co.
96 Va. at page 188, used the following language:
"There is always a fair presumption that the verdict of the
jury is correct, and when the judge who presides at the trial,
who has heard all evidence, witnessed all the proceedings., -and
1the manner of conducting the cause before the jury, is satisfied
with the verdict and refuses to set it aside, an appellate court
which cannot have an equal opportunity for forming a just
judgment ought not to interfere without the strongest reasons
for doing so." "On the· other hand," as was said by Judge
Baldwin in Patteson vs. Ford, 2l Grait, 19, 25, "w.hen the judge"
(who presided at the trial) "is dissatisfied with the verdict and
grants a new irial, some latitude must be allowed to hi~ discretion."
In the cases of Accident Corporation vs. Washilngton Co. 148
Va., page 829, at page 888 the court said:
"The verdict, having met with the disapproval of the trial
court, is not entitled to the same weight on appeal as is one
sanctioned by that court; that is, in passing on the question here,
the evidence upon which the verdict is founded is not to be viewed
altogether as on a demurrer to the evidence. Yet it must appear
that the verdict was contrary to the evidence, or without evidence
to support it. These rules in their general statement and
methods of application are familiar."
Naturally, the trial court is in better position to see the
witnesses, to observe their manner of testifying, and to form an
opinion as to whether, taking all things into consideration, the
verdict is "plainly right".
It is submitted that there is no valid conflicts in the evidence
in this case, and that measured by any of the tests laid down
in the various cases cited, the trial court had abundant authority
and reason for setting the verdict aside.
THE CONFLICTING EVIDENCE.
This case stands or falls so far as the plaintiff is concerned
upon the value of the witness Willers. He is contradicted by
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every othe:t," witness in: the case, including those introduced by the
plainUf, and the man Ferrence, who sat by his side on the truck.
Everyone agrees that Mrs. Ellison came out of the gate in
view of the motorman when he was somewhere approximately 100
feet f~om her. No witness even attempts to give the exact distance except Willers and he puts it at 81 feet, to be very exact.
Willers testified that the street car caught his truck on the road
.about the third pole from where Mrs. Ellison came out of the
gate. This distance is 207 feet. He says that the street car was
going between 20 and 25 miles an hour; that the automobile that
he was driving was going 14 miles an hour.-Ferrence said it
was geared to 14 and could go no faster (see Record page 55),
and yet Willers had the assurance to testify that with his truck
going 14 miles an hour and the street car between 20 and 25
(Ferber said he was going between 20 and 22) (Record p. 200)
that 126 feet· after the street car eaught him he was exactly
parallel with it, and could see that the motorman at 81 feet from
where Mrs. Ellison was struck, was not looking ahead, but was
looking out to~ard his right, in the field. It was a vestibule car
with the front closed in, Willers was dirving on the extreme left
or far side from the street car, with two companions on the seat
with him, one of whom testified (Ferrence) and who by the way,
.knew nothing of Willer's trying to warn the motorman, nor did
'he notice the motorman. Ferrence said Willers was yelling at
either Mrs. Ellison or the motorman, he did not know which.
(Record-p. 58).
The Chambers house is about 120 feet from the stre~t car
The evidence is that there is a row of trees of the pine
family that grow with foliage close to the ground extending from
~the house to the front gate; and that at the gateway are two of
these trees by the gate posts which are brick columns; which
trees are at least 12 feet high and cut off the view; that nearer
to the track are two lower posts of brick, partly ovt:rhung by
:the trees or shrubs; that the distance from the nearest edge of
the large gate post to the easterly or nearest part of the street
. car track is 11 feet 10 inches. The lower posts are approximately one foot nearer. (Record-Kelly evidence, p. 94.)
trac~.

It will certainly be conceded that the motorman could not see
Mrs. Ellison behind the trees at the gate; nor is he to be blamed
for not seeing he~ up in the yard. It was his business to watch
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his track. He could certainly not be charged with any negligence
in not seeing her until she had emerged from the gate within his
view. There were three passengers on the car-a young white
man, Paul Roundy; and the two negrc;> girls, Annie Goddey and
Evelyn Onley ;-absolutely disinterested. They all saw Mrs.
Ellison come from behind the bushes or trees and start toward
the track. Roundy and Onley corroborate the motorman Ferber
as to where his car was when she came out (see Record, p 72 &
80) and Goddey says he was not far away, and all three corrobo-:
rate him as to his activities as soon as it was apparent she was
not going to stop, but was proceeding across the track. Every
witness who was on the car states that Ferber, the motorman,
began to warn Mrs.- Ellison almost at the same instant she came
from behind the bush and started toward the track, and then they
further state that he again blew his whistle and put in motion
the necessary appliances to stop the car when she did not heed
his whistle. Only 'Villers contradicts them ; and it is submitted
that from the very nature of things Willers could not possibly
have known what the motorman was doing because according to
his own testimony he could not have been in a position where he
could see him. '¥illers again !-He says he was convinced that
she was going to get hit when she came from behind the tree.
(R. p. 41). Why? She was then 10 or 12 feet from the track.
The edge of the concrete walk was 6 feet 4 inches from the nearest
rail. Then he says when the motorman was 81 feet away he
(\V'illers) was convinced that Mrs. Ellison was going to get hit,
as she then had her foot on the first rail. In other words,- when
she was on the track and the street car was too near to stop, he
~vas convinced she was going to get hit. So was everyone else
·lby that time.
The preponderance of evidence and the only reliable evidence
is that the motorman did not see Mrs. Ellison until she came out
of the gate; and that his ca-r was in the neighborhood of 100 feet
away or even nearer, at that time. (Willers testified that if the
motorman had seen that Mrs. Ellison was going to get hit when
he (Willers) saw it, that is. 81 feet from her, he (the motorman)
could have stopped the car in time to avoid hitting her.)
Willers says that when she came from behind the bush he
made the remark that she was going to get hit, and as soon as
he said that she did. (R. p. 41). He further states that she was
hit when .she placed her first foot on the rail (R. p. 44). Then
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again he states that he knew she was bound to be struck when she
came from behind the tree (R. p. 50). On cross examination he
stated that he made the remark to Ferrence as to her getting hit
when she was ready to raise her foot on the first rail.
Let us take the testimony of Ferrence. His statement is that
when Willers made the remark about the "old lady getting hit"
·the trolley car was pulling away from them (R. p. 54); and that
they kept watching, and then he (Willers) let out a yell. The
motorman was certainly a.head of them then. On cross examination Ferrence stated that Willers made that statement just as
Mrs. Ellison was leaving the gate-stepping over toward the
track (R. p. 5.7). T,his witness further along (R. p. 58) says
that the truck and the trolley were parallel and about five feet
before .the gate Willers made the remark. He then corrected
himself, and said Willers began to yell about thirty feet, made
the remark to him, and then gave another yell about five feet
before she wa$ hit. It is not possible to read the testimony of
Willers and Ferrence and ascertain when or where they discovered Mrs. Ellison's peril, or when or where Willers did the
yelling. It is a maze of contradictions, and constitutes really the
only conflict in the testimony in the case; and yet the plaintiff
in error in her petition is endeavoring to show that at eighty-one
leet from the motorman she had her foot on the track, and that
if that be true, and it took her five to seven seconds to pass froni
the gate to the track (lee than twelve feet), that the motorman
must have seen her for one hundred and seventy;..ifve or two
hundred feet and been cognizant of her danger. If it took Mrs.
Eilison fiye or seven seconds (Will~rs' testimony-p. 48 Record)
·to walk twelve feet, surely the motorman had every reason to believe she was going to stop. Ferrence's testimony (R. p. 54) is
to the effect that on making the turn, where the trolley car
stopped to take on the passenger, they saw Mrs. Ellison leaving
the house of Mr. Chambers (R. p. 54). The testimony is that
the house is one hundred and twenty feet from the railway track.
(R. p. 96); and that the turn where the stop was made is one
thousand
and fifty feet from the Chambers' crossing (R. p. 98),
7
or something like 960 feet from where she came out of the gate.
Assuming that Mrs. Ellison was walking at a reasonable gait,
.'she would have reached the gate just as the motorman and the
other witnesses for the defendant in error say she did. If as is
claimed by the plaintiff in error, she had reached a position of
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danger when the street car was 175 or 200 feet away she was
walking at a very rapid pace, which is contradicted by all of
the witnesses. The testimony ·is that she was walking at a
,,
moderate gait.
Ferrence testified (R. p. 58) that when Willers began to
yell about 30 feet from the gate; then he said "watch the old
dady get hit", and then he gave a yell aboutl5 feet from the gate.
rl'his is in direct contradiction of Wlilers who was on the seat
with him, and he was in a much better position to size up the
isituation than Willers was. The weight of evidence as well as
the perponderance, is that the street car was between 80 and 100
feet off when Mrs. Ellison came through the gat«:, and that that
was when the motorman saw her. There is no reliable evidence
that he saw her before that; but abundance of evidence that Qe
did see her then.
It is submitted that the testimony of Willers is incredible.
Ferber is a ·motorman of long experience. He had been on that
particular run more than two years. He was thoroughly
familiar with it. His testimony is entirely consistent with duties
and practice of a motorman in charge of a trolley car in an
,emergency. He is borne out by the testimony of Roundy, Goddey
and Onley-to the effect that when Mrs. Ellison came out of the
gate into view his car was somewhere· near the eastern line of
Chambers' fence; and that after a warning whistle and discovery,
that she still kept on, and lie did everything within his power to
stop his car and to warn Mrs. Ellison. The point in this case
is not where the motorman saw Mrs. Ellison, but where he saw
her in a positioo of peril.
U ndcr the heading "Conflicting Evidence", Sub-section 2 in
Plaintiff's Brief (record page 9), Counsel attempts to build up
by a system of reverse reasoning, so to speak, a theory as to
where the motorman should have seen Mrs. Ellison first. in the
exercise of reasonable care, and in endeavoring to reach his conclusions, by some form of inexplicable mathematical calculation,
figures that Mrs. Ellison walked out of the gate and then 26 feet
in plain view of the motorman. Let us compare the distancesKelley, an engineer, who made the measurements, says that from
:the easterly rail to the nearest edge of the gate post is 11 feet
10 inches, and that the distance be~ween the tracks is 4 feet 8
inches all told about 16 feet-to the westerly rail (Record, page
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94-95). Plaintiff in error states that Mrs. Ellison walked out
of the gate slowly to the track and then instead of crossing the
track in the shortest and most direct way, where she could have
reached a section of the concrete walk on the other side (see Record, page 95), and then to her car, she deliberately chose to walk
the distance not diagonally across the track, but straight down
the track for ten feet, on cinders over a rough road bed, and making the most indirect as well as the most uncomfortable journey
across to her car, and that all of this time she was in full view
of the motorman, or should have been, and that therefore when
she came out of the gate, the motorman must' have been from 165
to 281 feet away. Every witness says that the automobile of
Mrs. Ellison was parked just a little way beyond the gate toward
Langley Field. It stands to reason that if Mrs. Ellison and her
daughter were going to visit the Chambers' that she would park
her car as nearly opposite where she entered the gate as possible.
Mrs. Ellison herself says (Record, page 37) that she saw or
heard no car, so she thought she would step across to her car
which "was right across the track". She also says in two places
(R. page 37) that she was struck when in the middle of the track.
It will surely not be maintained by counsel that every witness
who was on the car does not corroborate the motorman as to
where the car was when :Mrs. Ellison came into view ·from the
yard. Let us see what ~Tillers says as he was caught off his
guard when introduced in rebuttal, where he and Ferrence apparently told the real truth about the matter. (Record, p. 118,
119, 120). Ferrence says the motorman started blowing at the
third pole, that is 207 feet from the walkway, one short blast,
and that before he reached the second pole, 107 feet, he gave a
long blast, that he gave the sh_ort blast, and that when· he blew
the second time she was at the track; and this blast continued
until he struck her. Willers then testified that the motorman
blew at the third pole, 207 feet from the walkway, and that
Mrs. Ellison was In the center of the yard, and that when he blew
at the second pole, approximately 107 feet, she was coming out
of the yard. I-Iis counsel suggested that that was about 180
feet away, and Willers said it was, but the measurements show
that the second pole is about 107 feet from the walk. A p1·actical
corroboration of the motorman as to when he first saw her. There
is a pole near the Chambers gate. The poles are 100 feet apart.
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The evidence of every witness, therefore, Is practically the
same that the motorman could not have seen her until she emerged
from the gate, and that when she emerged from the gate, he was
somewhere in the neighborhood of 100 feet from her. It has been
suggested that he might have seen her in the yard, but that is of
no moment in this case. He certainly could not be charged with
a superhuman knowledge that because he saw her in the yard
she was intending to come out and attempt to cross the track.
He could not see, nor could he be charged with a knowledge of
her danger until he was convinced that she was not going to heed
his signal to stop.
The evidence is plain that the motorman saw her as soon as
he should have seen her, and that he acted promptly and as any
reasonable man wou~d. The motorman could not possibly have
anticipated that any person would walk out of that gate and
without once looking or taking any precaution to protect herself, proceed to cross the tracks. From the time he realized
that she was not goingto heed his signals, then his obligation to
use his efforts to save her began. If he had been 231 feet from
her when she came out of the gate he never would have run into
her, because she would ha,•e crossed the track in safety, even if
she had traveled the twenty-six feet that counsel attempts to
.figure and was going at' the rate of two and a half miles· an hour.
There is no testimony to the effect that he saw her at any such
distance, or that she was outside of the gate within range of his
vision at any such distance. Even Willers does not claim that
she was, and if there is anything in the case that Willers could
testify to in order to bolster up the case of plaintiff that he has
not testified to it is not apparent to defendant in error. This
is simply a very finely spun and rather far-fetched theory of the
pliantiff in error, and is not borne out by a scrap of evidence
in the case.

AT WHAT DISTANCE FROM THE PLAIN'fiFF, AFTER
HER SITUATION HAD BEEN DISCOVERED, DID
THE 1\tiOTORMAN MAKE AN EFFORT TO SAVE
THE PLAINTIFF FROl\1 PERIL?
This is necessarily the only point upon which the entire case
hinges. It is not even hinted except in the testimony of the versatile Willers that the motorman was guilty of any negligence
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prior to the time he discovered Mrs. Ellison's danger~ ·It ·is not
-controverted by any witness, except in the most feeble and unconvincing way by the plaintiff ·herself, that she was guilty of the
grossest sort of negligence herself in crossing the track without
doing one single thing to protect herself or ascertain whether she
could safely cross. She did not take one single precaution in the
way of looking and this in spite of the fact that she was deaf and
knew she could not hear the approach of the car, from the time
she left the gate until she reached the track. One step or ont
look would have saved her at any time in the intervening space.
It must be remembered that the motorman was not running
at anything like full speed. In fact, the car was going at 20 to
22 miles an hour, which is about two-thirds speed; and there is
absolutely no rule or regulation as to the speed to be maintained
at this point by street cars. At that point on the concrete highway an automobile is allowed to run 35 miles an hour. The street
car was on its own private right of way. The car stop was 90
feet northwardly from where Mrs. Ellison came out of the gate.
It was evident to the motorman that she did not want to catch his
car.· The evidence is that when she came out of the gate he blew
his whistle,-a warning. He did not and could not know until
she disregarded that whistle that she was intending to cross; he
did not know and could not know that she was deaf ; it was not
until she disregarded his warning and proceeded on her way that
he did realize, or could 1·ealize, or could be expect to realize her
danger. This is fully covered in instruction "E" given by the
Court. The motorman could not be legally charged with any
negligence in not taking steps to save Mrs. Ellison until he became convinced that she was not going to take any steps to save
herself and was not going to stop before reaching a point of
danger. It is submitted that the motorman would have been
justified in even supposing that Mrs. Ellison would stop at the
end of t~e little concrete walk, which is about 5 feet from the car
track. But he did not take for granted she was going to stop
after his first ·warning whistle, because as soon as he saw that
she had apparently not heard it, he immediately set in motion
the reverse operations to stop the car and blew constantly until
the contact. When she emerged from ~ehind the trees and came
out of the gate he blew his whistle warning. The time it took to
blow his whistle and to observe that she did not stop, his car
naturally traveled several feet; it is not unreasonable to suppose
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that in this time the car '\vent something like 50 feet. If, as a
matter of fact, when Mrs. Ellison reached the track instead of
crossing over jn the shortest possible way, she walked along the
track as has been suggested by .counsel, she only increased hei·
_own danger and made it more difficult for the motorman to save
her. If it be true that she walked some distance between the
tracks, then her negligence was only intensified and the motorman's chances to save ·her were naturally reduced.
Ferber and Andrest, the only witnesses who qualified as
experts and who knew what they were talking about, testified
most emphatically that a car traveling at 20 ·to 22 miles an hour
could not be stopped in less than hundred feet, under any circumstances. This was the minimum,-it might be more, but
certainly not less. (Record pp. 100-116) Ferber's testimony,
which is commented upon in petition of counsel (p. 100 at bottom) simply mean's that he would place the distance at from 100
to 150 feet, if the rail was dry, or approximately 100 feet. Plaintiff in err.or (p. 11 of the Record) dwells at some length on a
statement of Ferber to Ferrence (R. p. 56) that he stopped his
car in a car length, and that such statement is nowhere contradicted. If counsel will examine the record at page 101, he will
find an explanation of this statement, and at the same time a
contradiction of the meaning that plaintiff in error attempts to
give it. It is plainly evident that the witness Ferber simply
meant that the car did not· go a car length after striking Mrs.
Ellison, showing that he had made a good stop in close quarters.
He reiterates the statement in his own evamination-in-chief; and
then states that it is not possible to stop in a car length when
going 22 miles per hour. His reference here was simply to how
far it traveled after striking Mrs. Ellison. If, as Ferrence ·and
Willers attempted to testify, that Ferber did not apply his
emergency or make· any effort to stop his car until after Mrs.
Ellison was struck, then the stop was nothing short of miraculous, because all parties agree that the rear end of the street car
was about at the crossing after the accident, and that Mrs. Ellison was lying twenty or twenty-five feet from the front of the
car. So if that be true, the car was stoppedj in considerably less
than its length, which is an absurdity. The testimony of Willers
and Ferren~e that the car was stopped in its own length is not
· only valueless, but absolutely ridiculous. They knew nothing
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abo"ut it. Ferber nowhere says that he reversed the car at 100
feet from the plaintiff. His testimony is to the effect, and it is
plain and unequivocal, that somewhere between the second post
and the corner of the fence, he saw Mrs. Ellison come out, and
immediately blew his warning whistle. (This is somewhere between
97 and 57 feet, the best opinion being about 80 feet, of when he
discovered that she did not heed his whistle, but kept moving. He
then reversed his car and continued to blow his whistle and yell
until she was struck.) There was an appreciable interval between the warning blast and the reverse. It is reasonable to suppose that his car would travel something life forty or fifty feet in
that interval. If that be true, when he started his reverse he was
from forty to fifty feet from her. His car traveled approximately fifty feet past the crossing, which indicates that after
.applying the reverse the car stopped within about 100 feet, just
as Ferber and Andrest said it would do.
Counsel for plaintiff in the petition have fallen into the same
error that has made the testimony of Willers and Ferrencc so
unreasonable. They seem to have the idea that the minute a car
is thrown into reverse it stops, and that all that is necessary to
throw it into reverse is to press a button and the thing is done.
They -lose sight entirely of the momentum of a twenty-two ton
car going at 22 miles an hour (R. p. 116-Andrest). ,.!'hey also
1ose sight of the fact that it takes time to operate the reverse
mechanism. Ferber has explained this (R. p. 107-108) by stating that from the time of reverse to stop would be three or four
or five seconds. The fact is that only two w;itnesses testified
who knew anything whatever about the operation of a street car
or the mechanism of the reverse, and what anyone else has to
say of it is idle speculation and can be of no value as evidence.
There is not one particle of reliable evidence that the motorman
could have stopped his car in less time or space than he says he
did it ; nor is there one particle of evidence of real value to the
effect that he could stop his car in a car length,. or that he did
do so. The trial ·court evidently took this view of the evidence,
and concluded that there was no real conflict, and that the
verdict of the jury was plainly wrong and set it aside, in which
ruling we maintain that the trial court was right and the verdict
plainly wrong.

1
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WAS THE VERDICT OF THE JURY RIGHT?
It is not even believed by her counsel that Mrs. Ellison
looked before attempting to Cl"oss the track. If there ever was
a· clear case of contributory negligence, it is the case at bar.
Willers says when he yelled at the motorman the car was eighty
f~et from the plaintiff, and her foot was on the track. Ferrence
testified that the car was thirty feet away at this time. It is
very eviden that they all saw Mrs. Ellison's danger-the motorman, Ferrence, Willers, and everyone else present who testified.
The only apparent difference or conflict is that Willers says he,
the motorman, was doing. nothing about it, and Ferber and
everyone on the car say he was. It is unnecessary to do more
than mention the fact that '\Villers was driving an army truck,
racing the street car, sitting on the opposite side from the street
car, with two men between him and the said car, on a busy and
much traveled road, with traffic running in both directions; the
street car with doors closed, running 22 miles an hour, and his
truck geared to run only 14 miles an hour, and yet he could run
parallel with the street car and see that the motorman was looking out toward the right, and at the same time see just where.
Mrs. Ellison was and fix the distance at 81 feet. A more improbable fabrication was never imposed upon the credulity of a
jury. There is nothing in the evidence nor in the conduct of the
motorman to indicate that he did not see Mrs. Ellison as s~on as
she emerged from behind the shrubs or trees, and that he did not
do everything within his power to save her from the consequences
of her own· negligence. Every witness who was in the position
to see says he did. The only witness who testifies to the contra1·y
was in no position to see what he claims to have seen. The inevitable conclusion must be that the motorman saw the plaintiff
come out of the gate apparently in full possessio~ of her faculties, gave a warning whistle, and then for the first time realizing
her danger, made an effort to save her, which was unavailing;
and that he had no last clear chance to save her.

THE. DOCTRINE OF LAST CLEAR CHANCE.
It is rather significant that in nearly all of the last clear
chance cases the plaintiff was either on the track or in such posi-
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tion with reference to it that it was eVident that he was doing
nothing to protect himself.
In the case at bar the motorman could not know that 1\lrs.
Ellison was going upon the track until she went on it, or certainly
he could not know of her danger until he had made an effort to
warn her, which was unavailing. Surely, the motorman was not
required to be gifted with what has been termed by the court in
the case of Green vs. Ruffin, 14lst Virginia, page 628, as "prevision". He could not read Mrs. Ellison's mind ; she was not
lame; she was not blind; she was in no way so far as the motorman could see disqualified from protecting herself. He did not
know that she was deaf.
In Ruling Case Law, Volumne 20, page ·143, the doctrine of
last clear chance is laid down as follows:
"Not only must the defendant have had actual knowledge of
the plaintiff's dangerous situation, but he must have been aware
also of the plaintiff's unconsciousness of or inability to av~rt
his peril. The plaintiff's right of recovery exists when the defendant, after having discovered his peril, having also reasonable
ground to believe him unconscious of danger, or unable to avoid
it, might himself, by the exercise of ordinary diligence, have prevented the mischief which followed. It is when the engineer or
motorman sees that a person "is apparently placing himself in
a position of danger without being aware of the approaching"
train or car that "it is plainly his duty to take cognizance of
that fact and avoid injury to him if practicable. If, on the other
the trainmen see a person on or near the track and there is nothing to indicate that he is unconscious of danger from the train,
no duty devolves upon them to stop. And so where the motorman of an electric car sees a person on the track at a place where
the car is plainly visible, h has the right to assume that such
person 'rill use his senses and get off the track in time to avoid injury. It follows from what has been stated that if the trainmen,
being careful and experienced individuals, in the exercise of their
best discretion do not regard a person on the track as being in
danger, until, on getting nearer to him, he appears to be unconscious of his peril, and they then do all in their power to prevent
injury to him the company is not ljable."
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Southern Railway Company vs. Bailey in 110 Virginia, page
838, is a leading case, in which the court lays down the following principles :
"The doctrine of the 'last clear chance' applies, nothwithstanding the contributory negligence of a plaintiff, where the defendant knows, or by the exercise of ordinary care ought to know,
of plaintiff's danger, and it is obvious that he cannot extricate
himself from it, and fails to do something which it has power to
do to avoid the injury, or when the plaintiff is in some position
of danger from a threatened contact with some agency under the
control of the defendant, when the plaintiff cannot, and the de. fendant can, prevent the injury. The plaintiff must show that
at some time, in view of the entire situation, including his own
neglig~nce, the defendant was thereafter culpably negligent and
· that such negligence was the latest in succession of causes. In
such case the plaintiff's negligence is not the proximate cause of
injury. But this doctrine has no application to a case where
both parties are equally guilty of an identical duty, the consequences of which continue on the part of both to the moment of
the injury, and proximately contribute thereto."
"If those in charge. of a train, in discharge of their duty to
keep a lookout, discover, or should have discovered, a person
upon the track, and there be superadded any fact or circumstance brought home to their knowledge sufficient to put a reasonable man upon his guard, and will take no step to secure his own
safety, then the negligence of the person injured becomes theremote cause or mere condition of the accident, and the negligence
of the railroad company the proximate cause, and there may
be recovery."
"We have held in many cases that an engineer, seeing a person upon the track in the apparent possession of all his faculties, would have a right to suppose that such person ·would get
out of the way; of the approaching train; in other words, that to
see a man upon the track is not necessarily to see that man in a
positio.n of danger, because, if in the possession of his faculties,
and in the. exercise of that care which is incumbent upon hjm, he
looks out for an approaching train, he can reach in an instant a
place of safety, and the peril of one upon the track cannot,
therefore, be known to those in control of the train until it becomes apparent that he is unconscious of his danger, or so situ-
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ated as to be incapable of self-protection, when it becomes the
duty of those in chat·ge of th train to do all that they can cons~stent with their higher duty to others, to save him from the
consequences of his own act. We have held that the duty of
guarding .an individual against injury, which the law imposes
upon a railroad company, is no higher or greater than that
which the individual owes to care for his own safety; that all men
know that to be upon a railroad track along which trains are
frequently moving is to be in a position of danger, and imposes
upon the person so exposing himself the obligation to keep a constant lookout for his own protection."
"In Norfolk ~ Western Ry. Co. vs. Dean's Admr., 107 Va.
505, 59 S. E. 389, this doctrine was applied, and it was held
that where the presence of a person upon the track is observed
by careful and experienced men operating the train, and they,
in the exercise of their best discretion, do not t•egard him in
danger, until, on getting nearer to him, he appears to be unconscious of his peril, and they then do all in their power to prevent
an injury to him, though without avail, the company is not
liable."
In Green vs. Ruffin, 141st Virginia, page 628, the court
again states the law:
"The operator of the train has the right to presume that the
person will protect himself, and until it appears that he cannot
or will not exercise his powers, to protect himself, the operator
is free from negligence. There must be evidence of some kind to
show that the plaintiff cannot or will not exercise care for his
own safety, and there must be sufficient time and opportunity
after the discovery, or duty to discover, the plaintiff's danger
from his own negligence, "for the operator to save him. If only
a step or two from the track to safety is necessary, or stopping
before going on the track, which takes only a second of time to
do, the parties. at best would be guilty of concurring or simultaneous negligence and there could be no recovery."
"Seeing a person in the appa·rent possession of all his faculties with back tut·ned to an approaching vehicle, or with head
bowed or turned away, approaching the track of the vehicle,
with no superadded circumstances, or evidence of unconscious-
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ness of peril, does not impose \!pon the operator of the vehicle
th~ duty of prevision; he has the. right to assume that .a normal
person in a situation requiring the exercise of prudence will use
his faculties in time to prevent his injury. That is the cours~
of human experience."
"Assuming that the plaintiff was neglige11t, it was her duty,
with the automobile in plain view- coming toward her, to have
looked and stopped when such act would haYe been effective. She
had the same last clear chance to protect herself as the defendant
had to protect her, for the doctrine of last clear chance is a duty
imposed by law upon both the plaintiff and defendant. If being
in plain ·view of each other and with equal opportunity to prevent the accident, they are guilty of concurring negligence,
ther~ can be no recovery."
One relying on the doctrine of last cle':lr chance:
"One relying on the doctrine of the last clear chance has the
burden of proving affirmatively by a preponderance of evidence
that by the use of ardinary care after his peril was discovered
there was in fact a last clear chance to save him." Washington
q 0. D. Ry. vs .. Thompson, supra; Henry vs. Va. Ry. <S- Power
Co., 130 Va. 283, 107 S. E. 716; Stephen Putney Shoe. Co. vs.
Ormsby's Adm'r., supra; A.Yhby vs. Va. Ry. <S- Power Co., 138
Va. 310, 122 S. E. 104.
The reported case which is more nearly like the case at bar
than any other is that of Ashby vs. Virginia. Railway ~· Pmt•er
Company, 138 Virginia 310. The plaintiff was an old lady
with her head covered with a white shawl, crossing the street
slightly diagonally with her head bent downward, and neither
looking to the right nor to the left as she approached the track.
The motorman of the street car which afterwards struck her
saw her as she stepped from the sidewalk to cross the street, at
which time his car was moving at the rate of about nine miles
per hour, and the motorman saw her all of the time thereafter
until the instant before she was struck. In this case the motorman sounded his gong when Mrs. Ashby stepped from the sidewalk and continued to sound it until he took action in the effort
to stop the car by the emergency effort known as "reversing".
In this case the motorman thought that she heard the gong and
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she was going to stop before she· came within any danger of being struck by the car. In the Ashby case the motorman had a.
much longer time in which to stop his car than in the case at
bar, as the plaintiff lvas within the range of ~is visioli for a.
longer period. This case also throws considerable light on the
method of reversing and the time· it takes to stop a car by such
process. T_he court in that case used the following language at.
page 326; the same condition exists in the case at bar:
"And certainly there was nothing in the evidence to p:revent
the jury from believing the testimony of the motorman and
from concluding therefrom and from other evidence that the
motorman, acting in good faith and with reasonable care, in his
effort to ascertain whether Mrs. Ashby was conscious of her
peril and, in keeping the lookout which th~ law requires, saw and
could have seen nothing maldng it apparent that she was unconscious of her peril, until it was too late for him to avert the·
accident, or lessen the injury, by any action which it was then
in his power to take."
The _motorma~ in the case at bar had no reason to suspect
that Mrs. Ellison really intended to cross the track until it was.
too late to save her, although he used every effort within his
power to do so.
In Van Sickler vs. W ashingto_n 4" 0. D. Railway Company,.
142 Virginia 857, the court used the following language: ·
"Webre an employee of a railroad company is confronted.
.with sudden emergency, the failure on his part to exercise the
best judgment the case renders possible, does not establish lack
of care and skill upon his part which renders the company liable.
The short period of time in which he was obliged to act, the impending danger to the train, to himself, to his passengers, with
consequent excitement attending such a situation, the various:
acts required to stop or lessen the speed of the train and all or
the circumstances surrounding him at the time, should have been
presented to the jury and considered by it before it could pl·operly find the defendant negligent by reason of the acts of the
emergency."
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In Hendry vs. Virginia Railroay ~Power Company in 180
Virginia, page 282, the court states :
"In order to apply that doctrine, the burden is upon the
plaintiff who is confessedly negligent, to prove by a preponderance of the testimony that after his peril beca~e imminent there
was a clear opportunity afforded the defendant to save him
from the consequences of his own negligence, and this fact must
be proved like any other fact upon which the plaintiff relies."
Real Estate, etc. Co. vs. G-'cJJyn 118 Va. 887, 74 S. E. 208; Norfolk Southern R. Co. vs. Smith, 122 Va. 802, 94 S. E. 789; Gunter vs. Southern Ry. Co., 126 Va. 565, 101 S. E. 885; Gordon's
.A.dm'r. vs. Director General, 128 Va. 426, S. E. 104 S. E~ 796.
This case is controllc;!d by the doctrines so clearly stated in
the recent cases of Virginia Railway~ PO'l/Jer Co. vs. Blotz, 122
Va. 649, 95 S. E. 467, and Virginia Railway ~ Power Co. vs.
Harris, 122 Va. 657, 95 S. E. 403. ·
See also ·virginia Railway ~ Power Co. vs. Leland, 143 Virginia 920; Gunter's Adm'r. vs. Southern Ry. Co., 126 Virginia
556; Nellis on Street Railways, page 369-37 4.
As to the contributory negligence feature see also the case of
Baltimore and Ohio Railway Company vs. Dora Goodman's Administratm, reported in 27 5 U. S. Supreme Court Reports, 72
Law Edition, page 167.Where the Supreme Court of the United States used the following language in reversing a decision of the United States
Circuit Court of Appeals for the 6th Circuit:
"When a man goes upon a railroad track he knows that he
goes to a place where he will be killed if a train comes upon him
before he is clear of the track. He knows that· he must stop for
the train, not the train stop for him. In such circumstances it
seems to us that if a driver can not be sure otherwise whether a
train is dangerously near he must stop and get out of his vehicle,
· although obviouslY~ he wi11 not often be required to do· more than
to stop and look. It seems to us that if he relies upon not hearing the train or any signal and takes no furthe1: precaution he
does so at his own risk."
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It is true that no exception was taken to the giving of the
instructions as to the last clear chance, but in Green vs. Ruffin,
141st Virginia, page 628, the court said that while error in the
giving of an instruction on the last clear chance doctrine was
not assigned in terms in the petition or brief of counsel, yet" it
was the duty of the appellate court under Section 6331 Virginia
Code 1919, in order to vitlaze said section to consider the entire
record of the law and the evidence, and, if the parties had had
one fair trial on the merits, affirm the judgment, if not, remand
the same for a new trial.
UNREASON4BE TESTIMONY.
Testimony Opposed to Common Sense or Common Experience.
We find the line of decision in Virginia beginning with the·
Chesapeake <S- Ohio Railway Company vs. Anderson, 98 Virginia.
650, which enunciates the following doctrine, which defendant in
error believes pertinent in this case:
"It was pressed upon us with great earnestness that the case·
is, under the law, to be considered as upon a demurrer to evidence; but that rule, while it may and often does require us to
accept as true that which is capable of proof, though the preponderance of evidence be ever so great against it, can not compel
us to accept as true what in the nature of things could not have
occurred under the circumstances narrated."
See also N <S- W. Railway Co. vs. Strickler, 118 Virginia, 153,
·
from the opinion of the Court at page 155:
"T~is court has repeatedly declared that courts are not
required to believe that which is contrary to human experience
and the laws of nature, or which they judicially know to be incredible. Though the case be heard as upon a demurrer to the
evidence, the court will not stultify itself by allowing a verdict
to stand, although there may be evidence tending to support it,
when the physical facts demonstrate such evidence to be untrue
and the verdict to be unjust and unsupp01·ted in law and in fact.
C. <S- 0. Ry. C~. vs. Anderson, 93 Virginia 650, 25 S. E. 947;
Hm·vey's case 103 Va. 850, 49 S. E. 481; Clopton's case, 109
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Va. 813, 63 S. E. 1022; N. ~ W. Ry. Co. vs. Crowe's A.dm,'r. 110
Va. 789, 67 S. E. 518; Southern Ry. Co. vs. Wiley, 112 Va. 183,
70S. E. 510.
See also:

Mitchell vs. Southern, Ry. Co. 118 Va. page 642, at page 647.
Norfolk~ Western Ry. Co. vs. Craw, 110 Virginia 789.
Harvey's case, 103 Virginia 850.
Marlan vs. The Railroad Co. 10 American State Reports 541.
Railroad Co. vs. Pounds, 81 Fede1·al 217.
Southern Ry. Co. vs. Reily, 112 Virginia 183.
Wolf vs. City and Surburban Ry. Co., 15 A. & E. Ann. Cases,
page 1181 with an exhaustice note.
As to the question of the credibility of witnesses and the
attitude of a court with respect to the testimony of a witness
who had made an unbelievable statement, refer to the case of
Vanderbergh vs. Buckingham Cm·poration, 142 Virginia 397,
page 411, where the court said :
"Perhaps on a demurrer to .the evidence by the defendant,
we might be compelled to accept Vanderbergh's statement of the
waiver by Johnson, but not so under our present statute (Code
sections 6251 and 6363), where to do so would strain the
credulity of the court to the breaking point, and require the entry
of a judgment contradicted by every other fact and circumstance of the case, in conflict with the testimony of numerous
witnesses of high character, and manifestly against right and
justice. It is extreme cases of this sort that the statute was
enacted to meet."
In the case of Riclmwnd Locomotive Works vs. Ford in 97
Virginia 627, the court in its opinion used the following language with refrence to the socalled expert testimony:
"It is also assigned as error that Duffy, one of the witnesses
of the plaintiff, was permitted to testify as an expert when it
was not shown that he had such knowledge as entitled him to
speak as such. It is not altogether clear that the witness had
sufficient knowledge upon the subject to be considered an expert,
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but a trial court will not be reversed for allowing a witness to
testify as an expert unless it appears clearly that he was not
qualified, as the question of the qualification of the witness is
largely in the discretion of the trial court." Perkins vs. Stickney,
132 M~ss. 217; I Greenleaf on Ev. (14th Ed.) notes to sec. 440.
Se~ also Clinchfield Coal Company vs. Wheeler, 108 Virginia 448.

In Elliott on Railroads, Volume 5, Section 2714, the proposition is laid down that in many cases verdicts have been set aside
because thy could only be supported by believing something contrary to human experience or the laws of nature. The courts
will not allow· verdicts to stand when they 1·est on evidence which
the courts judicially know to be incredible.
The following authorities are cited:

Southern Ry. Co. vs. Smith, 86 Federal Reporter 292.
Rollins vs. Chicago, etc. Ry. Co., 139 Federal Reporter 639.
Missouri K. 4" T. Ry Co. vs. Collier, 157 Federal 347.
The only points upon which the jury could have found in
favor of the plaintiff in the above case were that the motorman
had a last clear chance to avoid striking Mrs. Ellison after discovering her peril and did n9t do so-( a) because he was not
looking at the time she came out of the gate; (b) because he did
not stop his car in the length of time in which he could do it.
Upon no other theory could the jury have based its verdict. The
evidence of the witness 'Villers as to (a) is contradicted by every
other witness who testified. The evidence of the witness Willers
as to (b) is of absolutely n:o value~ because he was attempting to
testify as to something about which he knew nothing, and made
the statement that the motorman did not attempt to stop his
car, or use his brakes, or reverse, until he struck M;rs. Ellison,
and that he stopped the car in its length, which, of course, is
contrary to all experience and contrary to the facts ; and contrary to the expert ·and uncontradicted evidence of Ferber
and Andrest.
Taking into consideration the full effect of the authorities
cited above and the overwhelming preponderance of the evidence
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in the case, coupled with the actual physical facts, it is plain that
the motorman was guilty of no primary negligence; it is equally
as plain that the plaintiff ~as guilty of the grossest negligence,
which continued up until she was struck; and it is even more
evident that after the real peril of the plaintiff was discovered
by the motorman, or even after it should or could have been discovered by him, he did everything within his power to warn th~
plaintiff and to avoid striking her, and that he had no chance
to a void the injury.
I

Defendant in error submits that there is no real conflict in
the evidence in this case, and that there was no evidence of negligence on the part of the motorman, either before the negligence
of the plaintiff intervened or afterward, upon which a jury could
reasonably base a verdict i~ -favor of the plaintiff; and it was for
that reason the court set aside such verdict as plainly wrong and
without evidence to support it and entered up judgment for the
defendant. It is respectfully submitted that the decision of the
Circuit Court should be affirmed.
·
JOHN WEYMOUTH,
Counsel for Hampton & Langley
Field, Railway Company.

