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IN THE

Supreme Court of Appeals of Tqinia
AT RICHMOND

JOSEPH CLARK and LYDIA A. CLARK,
Plaintiffs in E·rror

vs.
J. H. MILLER, Defendant in Error

NOTE OF COUNSEL FOR DEFENDANT IN ERROR

To THE HONORABLE JUDGES OF THE SUPREME COURT OF
APPEALS OF VIRGINIA

The statement of the case presented in behalf of the plaintiffs in error contains several inaccuracies, which makes it
necessary to re-state the case.
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STATEMENT OF CASE
J. H. Miller was possessed of a tract of land situated in
New Kent County, Va., containing 564 acres, more or less,
about fourteen miles from the City of Richmond, which
he had purchased several years before, at a cost of $8,000,
and upon which he had built a house costing $750. On or
about the 1st day of October, 1922, Joseph Clark, one of the
plaintiffs in error, offered to buy the property from Miller,
whereupon, Miller stated to Clark that he was willing to sell
the property for app1·oximately $8,850, being the amount of
principal, interest and taxes paid by him on the property
since he had owned it, and which constituted its cost price
to Miller at that date.
Thereupon, Clark agreed to purchase the property at
$8,850. He requested that the deed be made to Mrs. Clark
and himself, jointly, and either Mr. or Mrs. Clark asked
Miller if he had any objection to putting $10,000 in the deed,
as the consideration, and that thereupon, Miller called up
his attorney and asked if there would be any objection to
putting the consideration at $10,000, and having ascertained
from his attorney that it did not make any difference, he
had .the deed prepared, and at the request of Mrs. Clark he
had his divorced wife unite in the deed. Upon making arrangements to settle, it was understood that Clark would
pay the taxes, and therefore the purchase price was reduced
to $8,750, as the taxes were approximately $72.
Mrs. Clark prepared the deed of trust and Clark and his
wife signed and acknowledged the deed of trust and also
signed the notes and delivered them and the deed of trust
simultaneously with the delivery of the deed by Miller.
Clark and his wife paid the taxes of $72, and gave a
deed of trust to secure the balance of purchase price,
amounting to $8,750, evidenced by the two notes by Joseph
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Clark and Lydia A. Clark ; one for $4,000, payable at one
year from October 10, 1922, and the other for $4,750, payable at two years from that date, both bearing interest at
the rate of 6% from date.
The deed from Miller to Clark is dated October 9, 1922,
and acknowledged October 10, 1922, and the deed of trust
and notes are dated October 10, 1922, the same date which
the deed was acknowledged. See deed and trust deed, pages
103-104 of the Record.
Upon delivery of the deed to Clark, Miller executed, in
writing, notice to Belvin, the tenant of the property, notifying him to pay over the rentals to Clark, and thereupon,
Belvin vacated the property; Clark took possession of the
property and occupied the same through a tenant, and proceeded to cut a considerable amount of cordwood and lumber from the premises, which he, the said Clark, sold and
appropriated to his own use.
Upon delivery of the notes to J. H. Miller, he placed them
in his strong box at the American National Bank of Richmond, Virginia, and used them, from time to time, as collateral security for money borrowed, and during this period,
according to the testimony of Clark, and also the testimony
of Gallaher, one of the employees of the American National
Bank, Gallaher called on Clark to ascertain whether or not
the land was good security for the notes, and at that time
Clark stated that it was, and made no contention that the
holding of the notes by Miller was otherwise than bona fide.
(See page 56 of Record, also 73). It also appears from
the evidence of S. 0. Pusey (page 92 of Record) that Clark
promised to pay the notes as soon as he sold some property.
After the second note fell due on October 10, 1924, and
after notice had been given to the Clarks of default and of
direction to sell, the Trustee under the aforesaid deed of
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trust advertised the property and sold it, and after applying
the net proceeds of sale, as is shown by a statement of account filed with the notice of motion, there was left a balance due of $6,761.92 on the aforesaid notes.
After having called upon the Clarks to pay this balance,
J. H. Miller proceeded, by notice of motion in the Circuit
Court of Henrico County, to recover the amount due on the
two aforesaid notes, as will appear by notice of motion,
with copies of the notes, with the Trustee's account, on
pages 11, 12, 13, 14 and 15 of the Record; the action being
for $6,761.92, with interest from October 30, 1924, and
10% attorney's fee as provided for in said notes.
A reference to page 17 of the Record shows that the.
grounds of defense filed by the Clarks were as follows:
1st: Failure of consideration.
2nd: That execution of the notes was procured
through fraud and misrepresentation.
Thereafter, on the trial, the Clarks tendered two special
pleas, both of which charged fraud in the procurement of
the notes and which pleas were rejected upon motion of the
defendant in error. However, the Court allowed all defenses, which could have been made under said pleas, to
be made under the plea of general issue, which had been
filed before that time, and under the grounds of defense as
filed, the following defense was set up and testified to by
the Clarks: That Miller had a contract with Belvin, under
which Belvin's lease could only be terminated before the
limitation fixed in the lease, by a sale of the property, and
that Miller approached the Clarks for the purpose of having
the Clarks enter into and arrange with him to prepare a
fake deed from Miller to Clark, Clark and his wife to give

to Miller a deed of trust and notes securing $8,750, all of
which were to be recorded for the sole purpose of defeating
Belvin's rights as tenant and getting Belvin off the place.
To this testimony the plaintiff made due and timely objection, with his reasons therefor, which will appear from
pages 30-31-32 of the Record.
It further appears from their testimony that the transaction was thus carried through, and the notes were actually
delivered to Miller with the understanding that they should
not be paid, o·r, as Clark puts it: "that it would not cost
them a cent." This testimony was admitted over the objection of plaintiff.
Thus, it appears from the testimony of the plaintiffs in
error, the Clarks, that the whole transaction was a fraud,
entered into and carried through solely and entirely for
the purpose of perpetrating a fraud upon Belvin.
On cross examination of Joseph Clark, it appears that,
after Belvin had vacated the property, pursuant to the
notice which had been given him, as before stated, Belvin
sued Miller for breach of contract, as regards his right to
cut timber on the place, and in this suit,. Clark appeared as
a witness and testified that he had a deed to the place, and
did not, at that time, claim that he was other than a bona
fide holder.
In addition to this, the evidence of John B. Welsh, who
acted as attorney for Miller in that suit, appearing on pages
80-81 of the Record, shows that Clark testified that he owned
the property and that he had a deed for it, and that there
was no intimation that he was not a bona fide purchaser
and holder of said land.
The defendant in error objected to the admission of the
testim'ony relating to the above defense, but the Court at
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first overruled this objection and allowed the evidence to
be heard by the jury.
However, after all the evidence was in, the Court, upon
motion of the defendant in error, excluded all of the evidence
of the plaintiffs in error relative to the oral contract of
agreeing not to enforce the contract, i. e., the notes and deed
of trust, and instructed the jury as to the law of the case
(R-24 and 25). Whereupon, the jury, disregarding the instruction of the Court, brought in a verdict for the defendants, which verdict the Court set aside, and, under the
provisions of Section 6251 of the Code, entered a judgment
in favor of the then plaintiff, now the defendant in error,
for the amount sued for, plus the attorney's fees provided
for in the notes.
ASSIGNMENTS OF ERROR
The plaintiffs in error make three assignments of error,
as follows: First, because the Court rejected their two
special pleas; Second, that the title of Miller to the notes
was defective; Third, that the Court erred in excluding evidence of fraud.
ARGUMENT
While all three of the assignments of error are practically
the same, in the light of the argument adduced by the plaintiffs in error we will reply to the first assignment of error
as regards the propriety of the Court's action in rejecting
the two special pleas, and will argue the remainder of that
assignment and the second and third assignments together.
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AS TO THE FIRST ASSIGNMENT OF ERROR IN SO
FAR AS SAME CHARGES THAT THE SP.ECIAL
PLEAS WERE IMPROPERLY REJECTED
It is a cardinal principle of law, which has been reiter- ·

ated since the establishment of our Court of Appeals, that
charges of fraud must be clear and specific and a reference
to the two special pleas, which may be found on pages 21
and 22 of the Record, shows that Plea No. 1 contains a general statement that the "deed and notes were procured by
misrepresentation and fraud, the plaintiff procuring the
execution of said notes by representing that they were to
accommodate him and that the defendants would never be
called upon to pay them, and that the farm conveyed in the
said deed should be reconveyed to the plaintiffs and the
notes be cancelled," and that Plea No. 2, likewise, makes
the more general statement, that the "execution of the deed
of trust and the notes by the defendants were made and
done to accommodate the plaintiffs, and the notes executed
by the defendants were to be cancelled and returned."
Wherefore, it p!ainly appears that neither of these pleas
measured up to the requirements of our Court as to the
manner and form in which fraud shall be alleged, and
therefore, the Court very properly excluded them. Had the
plaintiffs in error seen fit so to do, they could have amended
these pleadings by setting out the specific fraud upon which
they relied, but, rather than do this, they allowed the Court
to reject the pleas and proceeded to attempt to establish
the fraud upon which they relied, under the general issue. I
cite in support of the above proposition of law, the following
authorities :
In the case of Hutcheson v. Savings Bank, 129 Va. 281,
on page 288, the Court says :
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"There are no new questions involved. The controlling principles have been settled by numerous decisions of this Court; it is a fundamental principle of
law that fraud must be clearly alleged and proven."
In Dickinson v. Ramsey, 115 Va. 521, on page 524:
"It is a fundamental principle of law that fraud must
be clearly alleged and proven."

English v. Harvey, 93 Va. 445;
Shoebaker v. Chapman, 112 Va. 612;
Johnson v. Lucas, 103 Va. 36.
It will be noted (R. 17) that at the motion of the plaintiff,
the defendants were required to file their grounds of defense by January 19, 1925, and they did so, basing their
defense on:
"1st: Failure of consideration;
2nd: The execution of the notes was procured
through fraud and misrepresentation."
Notwithstanding the order for the grounds of defense
by January 19, 1925, the defendants, after filing the above
brief statement, awaited until April 27, 1925, the day set
for trial of this action on the merits, and, at the last moment
tendered the two special pleas which are made the subject
of this assignment of error.
When the testimony of the defendants was offered, objection was made that it was not sufficiently set forth in
the grounds of defense (R-30), and under the provisions of
Code 6091, the Court would have been justified in excluding
such testimony because
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(1) There was no failure of consideration. The defendants got title to the land, recorded it, took charge, paid
the taxes, cultivated it and cut wood from it;
(2) The defendants neither pleaded any fact of fraud
in the procurement. Their statement in their grounds of
defense was a mere conclusion of law, which is well recognized as insufficient pleading.
And the proof they offered was not proof of a material
fact on which they relied, but it was an attempt to prove
by parol a contemporaneous agreement, contradicting .in
toto their written promise. :Upon well settled principles,
referred to in the following pages and citations, this was
not proper evidence.
HARMLESS ERROR:
Even though the Court should be of the opinion that the
two special pleas were sufficiently specific in their allegations of fraud, and that they were improperly rejected, it
is called to the attention of the Court that all of the evidence which they could have introduced under these special
pleas, and, in fact, more than they could have introduced
under them, was allowed by the Court to be introduced under
the plea of general issue.
Wherefore, if there were error on the part of the Court
in rejecting these pleas, it was an harmless error, and,
therefore, will not entitle the plaintiffs in error to a new
trial.
Merriman v. Cover, 104 Va. 428, on page 438:
"No prejudice resulted to the defendant from the
rejection of plea No. 2. All that could be proven under
it was admissible under Pleas 7 and 8, which were
received."
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AS TO REMAINDER OF FIRST ASSIGNMENT, AND
AS TO SECOND AND THIRD ASSIGNMENTS:
Except for the ruling of the Court in the rejection of the
two pleas, these three assignments all cover the same charge
of error, viz: that the Court erred in excluding the evidence
of the plaintiffs in error, attempting to set up a fraud in
the procurement and delivery of the notes, and that, the
Court, having thus erred, the instructions offered by the
plaintiffs in error were improperly refused.
Taking up the different matters alleged in these assignments, seriatim :
AS TO CONDITIONAL DELIVERY
Counsel for Clark insist that their evidence showed a conditional delivery of the notes, and in support of their contention, they cite 5578 of the Code, which provides:
"that every contract on a negotiable instrument is
incomplete and revocable until delivery of the instrument for the purpose of giving effect thereto * * * *
and in such case, the delivery may be shown to have
been conditional or for a special purpose only and not
for the purpose of transferring property in the instrument."
We insist that this statute has no application here because the evidence of the Clarks is not that the notes were
delivered- conditionally, but that there was an absolute delivery of the notes, and the only reservation made, which
was an agreement made before the notes were delivered, was
that the Clarks should not have to pay the notes; in the
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words of Clark, "that they would not cost them a cent."
See Clark's evidence on page 31 of Record, where he says:
"So I agreed to it and asked how about the notes.
He .said, 'I have to make a deed of trust to secure myself in case you die.' I said, 'How about these notes?'
He said, 'Don't you pay any attention to these notes,
I ~II take care of them. It shan't cost you a cent.'
So I agreed to it and we fixed the papers up and I got
a deed to it."
Mrs. Clark, on page 44 of Record, says.:
"I said, 'I don't like the idea of signing these notes.'
he said, 'this is just a matter of business in case you
and Joe die; your heirs or administrator could cheat me
out of everything.' So I signed the notes. He said,
'If the bank sends you any notice, don't pay any attention to it, you just hold this deed-it is just a matter
of business.' The deed of trust wouldn't be any good
unless he had notes to prove something was owing."
Thus, it appears conclusively from the evidence of the
Clarks, that the notes were delivered; that it was intended
that the notes should evidence a binding obligation, but only
that the notes were not to be paid. Thus, the Clarks, in
the face of their written obligation saying "We will pay"
come into Court and say: "We had a previous or a simultaneous verbal agreement that we would not pay." Therefore, if this defense were allowed on the ground that it
was a conditional delivery, which it could by no possibility
be, no immediate holder of a negotiable note would be safe,
because it would be the admission of parole evidence to vary
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the terms of the contract and would allow the written agreement to pay, to be disproven by a verbal agreement that it
was not to be paid.
This is no new proposition of law, as this rule was laid
down in Towner v. Lucas, 13 Gratt (54 Va.) 705, in which
case Judge Allen, President, speaking for the Court, says,
on page 716:
"It is reasoning in a circle, to argue that fraud is
made out, when it is shown by oral testimony that the
obligee contemporaneously with the execution of a
bond, promised not to enforce it. Such a principle
would nullify the rule: for conceding that such an
agreement is proved, or any other contradicting the
written instrument, the party seeking to enforce the
written agreement according to its terms, would always
be guilty of fraud. The true question is, Was there
any such agreement? And this can only be established
by legitimate testimony. For reasons founded in ~s
dom and to prevent frauds and perjuries, the rule of
the common law excludes such oral testimony of the
alleged agreement; and.as it cannot be proved by legal
evidence, the agreement itself in legal contemplation,
cannot be regarded as existing in fact. Neither a court
of law or of equity can act upon the hypothesis of fraud
where there is no legal proof of it. Thus although for
the reasons given, parol evidence that a person who
signed as principal was in truth an agent, is admissihle
when offered for the purpose of charging the principal
with the contract; such evidence can never be receivPd
for the purpose of exonerating an agent who has entered into a written contract in which he appears as
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principal ; for such evidence would alter the written
contract."
And on page 724:
"The case cannot be brought under any head of fraud,
except by proof of the contemporaneous agreement inconsistent with the written instrument; and, for the
reasons already given, no proof of that kind can legitimately be received. Nio such agreement in legal contemplation exists, and no fraud can be imputed to the
obligee for insisting on the terms of his bond. If it be
averred that although a note is on its face payable on
demand and unconditionally, there was a contemporaneous oral agreement, that the time for the payment should be postponed, or required only upon the
happening of a certain contingency, parol evidence of
such an agreement is inadmissible. Mosely v. Hanford,
21 Eng. C. L. R. 156; Freelv. Hawkins, 8 Taunt. R. 92;
Hanson's Trustees v. Stetson, 5 Pick. R. 506; Spring
v. Lovett, 11 Pick. R. 417; Watson v Hurt, 6 Gratt. 633.
Yet it might be argued with the same force, that this
oral agreement may have induced the party to sign the
note, and that it is a gross fraud to attempt to enforce
it according to its terms. And so it would be if the
existence of the agreement could be judicially established. But there being no legal proof of it, there is
nothing of which fraud can be affirmed. Matters in
writing, instead of finally importing the certain truth
and agreement of the parties, would be a snare and delusion. The party relying on an instrument in writing
as the final result in which all previous negotiations
have centred, would be met and 'controlled by an averment to be proved by the uncertain testimony of slip·
pery memory'."
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The principle laid down in the case of Towner v. Lucas
has been repeatedly affirmed by our Court of Appeals, and
more recently in the following cases :
In Whittaker v. Lane, 128 Va. 317 (cited by our opponents), on pages 345 and 346, Judge Burks, speaking for the
Court, says :
"In a controversy between the immediate parties
to a written instrument, the parol evidence rule does
not forbid the use of parol evidence to establish any
fact that does not vary, alter or contradict the terms
of the instrument, or the legal effect of the terms used.
These are concluded by the writing, and the parties are
estopped to deny them. Th'U8 it is not permissible for
a party wJV.o has signed and delivered a valid written
instrument to show that there was an agreement that
he was to not be bound at all, or that suit was never to
be brought on it, or that it was to be paid only out of a
particular fund, or that a blank endorsement was without recourse, or that it was to be paid at a different time
from that stated, or that an endorser should be liable
only as an assignor, or that a promise to pay money
was to be discharged in some other way, or any other
similar defense. For such defenses vary the legal effect
of the language 'USed in the instrument. Towner v.
Lucas, 13 Gratt. (54 Va.) 705; Woodward v. Foster, 18
Gratt. (59 Va.) 200; Lynch v. O'Brien, 115 Va. 350,
79 S. E. 389; Metropolitan Life Ins. Co. v. Hall, 104
Va. 575, 52 S. E. 345; Citizens' Natl. Bank v. Walton,
96 Va. 575, 52 S. E. 890; Rector v. Hancock, 127 Va.,
101, 102 S. E. 663; Brown v. Spofford, 95 U. S. 474, 24
L. Ed. 508; Martin v. Cole, 104 U. S. 30, 26 L. Ed. 647."
(Italics ours.)
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In Continental Trust Co. v. Witt, 139 Va., 458 (likewise
cited by opponents), the Court, speaking through Judge
Sims, on pages 467-68, says :
"But where the instrument is in fact delivered as a
valid and binding obligation, for any moment of time,
and it is sought by parol evidence to show an agreement
by the obligee (even though the alleged agreement is
said to have been made at or before the delivery of the
instrument) to release the obligor from his liability
under the terms of the instrument, or to limit such liability, upon the happening of any subsequent event, or
under any subsequent circumstances whatsoever, the
parol evidence rule is applicable and the evidence is inadmissible. And the same is true in an action by an
indorsee with knowledge of such an agreement. See,
in addition to the cases above cited, 1 Joyce's Defenses
to Commercial Paper (2d ed.), Section 519, page 714;
Chamberlayne on Ev., section 3553; 2 Elliott on Contracts, 1620, 1621, 1625. In such cases, where a negotiable instrument is involved, "the property in the instrument," within the meaning of section 5578 of the
Code, is passed by the deli very of the instrument, and
it may not be shown by parol evidence, even as between
the immediate parties, that the delivery of the instrument was conditional, or for a special purpose only,
other than what appears from the terms of the instrument itself."
In C1·ajts v. Broadway, 142 Va. 702, Judge McLemore, of
the Special Court, delivering the opinion, reviews the decisions from Towner v. Lucas to date, in the following
words: on pages 706-707-708 and 709:
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"It will be observed that the note sued on was regular
on its face and complete in its terms. It was admittedly
delivered to the bank for discount and by the bank so
handled. The defense offered in opposition to its collection is based upon an agreement alleged to have been
entered into between the president of the bank and
Crafts, whereby the note, which was an unconditional
promise to pay at maturity, was in fact only an evidence
of debt, with the right to demand payment indefinitely
postponed.
"This is a clear case of attempting, by a contemporaneous oral agreement, to alter and change the terms
of a perfectly plain, clear and explicit written contract.
We are of the opinion that whatever may be the holdings of some of the courts of this country, the question is not an open one in this jurisdiction.
"As early as Towner v. Lucas, 13 Gratt. (54 Va.),
705, 716, we find the doctrine discussed in the following
language:

'It is reasoning in a circle to argue fraud is made out
when it is shown by oral testimony that the obligee contemporaneously with the execution of a bond, promised
not to enforce it. Such a principle would nullify the
rule for conceding that such an agreement is proved,
or any other contradicting the written instrument, the
party seeking to enforce the written agreement according to its terms would always be guilty of fraud. The
true question is, was there any such agreement? And
this can only be established by legitimate testimony. For
reasons founded on wisdom, and to prevent frauds and
perjuries, the rule of the common law excludes such
oral testimony of the alleged agreement; * * * It can-
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not be assumed that the written contract was designed
as an imperfect expression of the parties agreement,
from the mere fact that the written memorial contains
nothing on the subject to which the parol evidence is
directed. On that assumption the rule which excludes
parol proof as a means of adding to the written contract would be entirely abrogated. And to permit
parties to lay a foundation for adding to the contract
by oral testimony that they agreed that part only of
their contract should be reduced to writing would open
the door to the very evil the rule was designed to avoid.'
"Judge Burks, after a most exhaustive examination
of the authorities on this subject, says, in Whitaker v.
Lane, 128 Va. 317, 104 S. E. 252, 11 A. L. R. 1157:
'In a controversy between the immediate parties to a
written instrument, the parol evidence rule does not
forbid the use of parol evidence to establish any fact
that does not vary, alter or contradict the terms of the
instrument, or the legal effect of the terms used. These
are concluded by the writing, and the parties are
estopped to deny them. Thus it is not permissible for
a party who has signed and delivered a valid written
instrument to show that there was an agreement that
he was not to be bound at all, or that suit was never
to be brought on it, or that it was to be paid only out
of a particular fund, or that a blank endorsement was
without recourse, or that it was to be paid at a different time from that stated, or that an endorser should
be liable only as an assignor, or that a promise to pay
money was to be discharged in some other manner, or

I
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any other similar defense. For such defenses vary the
legal effect of the language used in the instrument.'
"The last announcement of the Court on the subject
is· found in the case of Continental Trust Co. v. Witt,
139 Va. 467, 124 S. E. 268 :
'But where the· instrument is in fact delivered as a
valid and binding obligation, for any moment of time,
and it is sought by parol evidence to show an agreement
by the obligee (even though the alleged agreement is
said to have been made at or before the delivery of the
instrument) to release the obligor from his liability
under the terms of the instrument, or to limit such liability, upon the happening of any subsequent event, or
under any subsequent circumstances whatever, the
parol evidence rule is applicable, and the evidence is
inadmissible, and the same is true in an action by an .
indorsee with knowledge of such an agreement. See,
in addition to the cases above cited, 1 Joyce's Defenses
to Commercial ~aper (2nd ed.), section· 519, page 714;
Chamberlayne on Evidence, section 3553 ; 2 Elliott on
Contracts, 1620, 1621, 1625. In such cases, where a
negotiable instrument is involved, 'the property in the
instrument,' within the meaning of section 5578 of the
Code, is passed by the delivery of the instrument, and
it may not be shown by parol evidence, even as between
the immediate parties, that the delivery of the instrument was conditional, or for a special purpose only,
other than what appears from the terms of the instrument itself.' "
.: "·

......

~ •·
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In Hopkins v. LeGato, 142 Va. 769, Judge Crump, of the
Special Court, on page 782, says :
"Confusion may easily arise from a failure to distinguish properly between stipulations having obligatory force in a bilateral contract signed and put into
effect by the parties, and conditions precedent to ~ny
binding obligation upon either of the parties. This is
clearly pointed out by Mr. Elliott in his supplementary
volume to his work on Contracts, entitled: '1913-1923
Cumulative Supplement,' on page 429, where he says:
'To show that a writing in the form of a contract
was never a real contract, as tha_t it was delivered to
take effect only on the happening of a certain condition
and that such condition has not happened, does not in
any true sense contradict or vary the terms of a written
contract, and parol eyidence to such effect is admissible
as showing that the writing never became operative as
a contract. But care must be taken to distinguish between evidence that the contract itself was to take effect
conditionally, and evidence that the obligation of one
party, which is unconditional by the terms of the contract, was to arise only upon the happening of a certain
contingency. In the latter case the contract itself is in
force, and the attempt to show a parol condition violates the rule against varying the terms of a written
instrument by parol.'
"In a note Mr. Elliott refers to a large number of
recent cases. The distinction to which attention is thus
drawn is illustrated in Virginia by two recent casesWhitaker v. Lane, supra, and Continental Trust Co. v.
Witt, 139 Va. 458, 124 S. E. 265. In the former case
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it was held that it might be shown by parol that the
writing was delivered upon a condition upon which its
validity was made to depend, as no contract came into
existence until and unless the condition was fulfilled.
In the latter case, evidence affecting the obligatory force
of a note was excluded for the reason that the note had
been unconditionally delivered and the obligation of
the maker to pay had gone into effect and could not be
limited or varied by parol."
The above principles have been reiterated in the more
recent cases: Connelly v. American NatZ. Bank of Danvt1le,
Vol. 1, Spl. Ct. Appeals, 800 ; pages 803 and 804; and Webb
v. Pleasants, Vol. 35, page 228.
IS THE DEFENDANT IN ERROR "IN PARI DELICTO"
AND ARE THE PLAINTIFFS IN ERROR BOUND
BY THE MAXIM "NEMO ALLEGANS SUAM
TURPITUDINEM EST .A!UDIENDUS" AND
"IN PARI DELICTO POTIOR EST
CONDITIO D·EFENDENTIS."
The position of our opponents under the third assignment
is at least unique: They assert the above cited maxims as
authority for their right to make their defense of fraud in
procurement and also in support of their contention that
Miller should not be allowed to maintain his action because
he is "in pari delicto."
In order to see the absurdity of their position, we have.
only to look at the situation of the parties : Miller is the
holder of notes of Joseph and Lydia Clark, and, as such, has
instituted his action, and as proof of his right to judgment,
has introduced in evidence the notes sued on, and following

i
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the authority of Holdswo1-th v. Anderson Drug Co. 118 Va.
359, and Atkinson v. Neblett, et al. 35 Va. App. 331, rested
his case and was therefore entitled to judgnient unless the
defendants could interpose some legal defense.
Thereupon, the defendants, in attempting to avoid the
judgment, have come into Court and alleged that they,
voluntarily, and for the purpose of accommodating Mr.
Miller, have entered into a fraudulent transaction, whereby
a deed, a deed of trust and notes were prepared merely as
fakes, and recorded as such, and this whole transaction, the
intent and purpose of which was a fraud, was entered into
and carried through, solely and entirely for the purpose of
perpetrating the fraud upon Belvin (an innocent third
party) who was a tenant on Miller's property; which allegations of fraud Miller denies specifically; and therefore, in
the Court below and here, Miller is in the position of one
who comes into Court with clean hands, asserting his rights
upon the notes which the Clarks admit they signed and delivered, but which they are attempting to avoid by pleading
their own fraud, a fraud perpetrated for the purpose of
defeating the rights of a third party, and that Miller was
a party to the fraud.
In support of their contention, they cite several cases,
foremost among which is Austin v. Winston, 1 Hen. & M.
(11 Va.) 33, and Harris v. Harris, 23 Gratt. (64 Va.) 737769.
. In making these citations, they unfortunately cite the
dissenting opinion of Judge Anderson, which commenced
on page 766, and therefore, their citation from page 769,
which is included in the aforesaid dissenting opinion, is not
law in this State, since the majority opinion of the Court,
which was concurred in by four judges out of the five, including Moncure, President, was to the contrary.
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I also call attention of the Court to the fact that the case
of Austin v. Winston, cited in the dissenting opinion aforesaid, and also by our opponents, was particularly referred
to in the Court's opinion in Harris v. Harris, on pages 762
and 763, in the following words:
·"There is but a single case which can be said to be
in opposition to the views herein expressed, and that,
when properly understood, has no application to the
case. That is the case of Austin's Admrs. v. Winston's
Executrix, 1 Hen. & M. 33. In the first place, it may
be said that this case has never been followed. It was
an opinion of two judges, and its authority has been
seriously questioned. In James v. Bird's Admr. 8 Leigh,
510, already referred to, Judge Parker says: 'There
is no case in equity where relief has been given to a
fraudulent grantor of property, conveyance being
made to protect it against his creditors, except that of
Austin's Admr. v. Winston's Executrix, decided by a
divided Court, and perhaps, under the circumstances,
properly decided.' "
The other cases cited· by opponents in support of their
position, are all discussed in Harris v. Harris, supra, as
shown by our quotation from the opinion in that case, hereinafter made:
The position of our opponent is not sustained by authority
and we believe that we can safely say that this case is controlled by the repeated decisions of this Court and that it is
too well settled to admit of argument, that "in order to apply
the rule of "potior est conditio defendentis," correctly, it .is
necessary to consider, not who is plaintiff and who is defendant, but by whom the fraud is alleged, or sought to be
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made a ground of defense or recovery. For although it is
no doubt true in general, that the law will not lend its aid
to enforce a fraudulent or illegal contract, still, if the plaintiff can make out his case without disclosing the fraud, the
defendant will not be allowed the show that he is equally
guilty with the plaintiff, as a reason why the latter should
not recover." Smith's Leading Cases, Vol. 1. p. 637.
Any defense on the part of the Clarks to escape the agreement to pay as set out in the notes must be supported by
legal evidence, and it matters not if their defense be founded
on fact, it cannot be established except by legal evidence.
Towner v. Lucas, supra, page 716 and page 724.
We contend that the right of the plaintiffs in error. to
make the defense which they have attempted, is controlled
by the decisions in the case of Harris v. Harris, supra, and
of Barnett v. Barnett, 83 Va. 504.
In the case of Harris v. Harris, the facts and situation are
almost identical to the situation here, as the defendant
alleged ·that the bonds sued on were executed and delivered
for the purpose of perpetrating a fraud on a third party.
It must be remembered that this was an action at law,
and that the defendant was setting up his own fraud, which
he alleged that he and the plaintiff had entered into for
the purpose of defeating the rights of the third party, and
on page 751, referring to this defense, the Court said:
"But it is insisted that the plea is a good plea under
the statute, because it alleges 'such matter existing before the execution of the bonds as would entitle him to
relief in equity against the obligation of these contracts.' Can this proposition be maintained upon principle or authority? The able argument of the learned
counsel for the appellee on this point is conclusive and

. unanswerable, and the authorities with one voice sustain his views of this branch of the case.
"Suppose the defendant had filed his bill in equity
containing the same allegations which this plea sets
up ; and asking the court to interfere and decree a cancellation and delivery up of these bonds: would he be
entertained for a moment in that forum? He would
have to come before that court with. the averment in
substance that he voluntarily entered into these obligations for the express purpose of defeating certain
claimants who had sued him for damages,· that he had
ante-dated these bonds, which he executed and delivered
to his father, for the purpose of giving him a priority
over th ese claimants,· and that no other consideration
or inducement existed for giving them. Hi.~ own statement 'Would close the doors of a cou'rt of eq1lity against
him. He would in effect be asking the court to interfere,
and by its decree relieve him from the consequences of
his own fraud. This a court of equity will never do.
The authorities speak with one voice on this subject.
Even the cases relied upon by the learned counsel for
the appeUant, settle the doctrine (wh!ich he relies upon
with much ingenuity and force to sustain another
branch of his argument), that courts of equity will not
relieve parties from the consequences of their own
fraud; ( See 5 Rob. Pract. p. 542-51,3, where numerous
cases are cited), but will leave them whJere ·they have
placed themselves by their fraudulent contracts."
(Italics ours.)
1

On page 754:
"I think, therefore, it is clear that if the defendant
had come into a court of equity, making the same aile-
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gations in his bill as he has made in his plea, his own
statement of his case would have effectually closed
against him the doors of a court of equity. And it follows that he has not alleged 'such matter existing before the execution' of the bonds sued upon 'as would
entitle him to relief in equity against the obligation of
these contracts.' I am, therefore, clearly of opinion
that the plea tendered is not a good plea under the
statute.
"Is it a good plea at common law? I think not. I
think this is emphatically one of the class of cases in
which the maxim of the common law, 'nemo allegans
suam turpitudinem est audiendus,' applies with full
force."
On Pages 756-757-758-759-760 and 761:
"This case must be ruled by the cases of Starke's
ex'ors. v. Littlepage, 4 Rand. 368; James v. Bird's
adm'r, 8 Leigh 510; Terrell v. Imboden, 10 Leigh 321;
and Sharp & Wife v. Owen, 12 Leigh 429. It is impossible to distinguish these cases, in principle, from the
case at bar; and if ever there was a case in which the
doctrine of 'stare de cisis' applies in full force, it is in
the case before us.
"The case of Starke v. Littlepage, 4 Rand. 368, was
an action of detinue brought by the executors of Starke
against Littlepage to recover certain slaves in his possession. The verdict and judgment was for the defendant, on a plea of non detinet. The court below
admitted evidence to show that Starke's purchase of
certain slaves under execution was not a real bona fide
purchase, but one made for the defendant, and with
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his money, and was intended by both as a cover to
protect defendant's property from executions of other
creditors. This court reversed the judgment of the
court below, on the ground that such evidence was inadmissible; and although the slaves had bee1.1 in possession of the defendant for twenty years, he was compelled to deliver them to the plaintiff, under his contract; and the defendant was not permitted ·to show
that the purchase by Starke, at the sheriff's sale, was
not a real and bona fide purchase, and was ~de with
the money of Littlepage, for the purpose of defeating
other execution creditors. And the maxim nemo allegans su,am turpitudinem est audiendus ·was declared to
be applicable to the case. Judge Green, delivering the
opinion of the majority of the court, says: 'In the case
of Hawes v. Leader, Cro. James 270, this point has been
decided at law, and has never since been questioned,
but uniformly recognized as good law. In that case the
intestate of the defendant granted by deed to the plaintiff all his goods embraced in a schedule, an4 covenanted
to deliver them qui~tly to the plaintiff. After the death
of the grantor, the grantee brought an action of debt
against his administrator for the goods mentioned in
the schedule. The defendant pleaded that his intestate
was largely indebted, specifying the debts, and that the
deed was made by fraud and covin between his intestate
and the plaintiff, to deceive those creditors; and this
his intestate, notwithstanding the deed, used and occupied the goods during his life time. To this plea
the plaintiff demurred, and had judgment upon the
merits.' This case of Hawes v. Leader has been repeatedly approved by this court, especially in the last
case on the subject (Owen v. Sharp & Wife, 12 Leigh
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427), in which Judge Allen, delivering the unanimous
opinion of this court, recognizes it as 'founded on sound
principles of law and policy.'
"Judge Green further says, (and I quote from his
opinion again, because his reasoning applies with great
force to this case,) it is a general rule that, in pari
delicto potior est conditio de/endentis, and this was the
principle of the civil law. But this rule operates only
in cases where the refusal of the courts to aid either
party frustrates the object of the transaction and takes
away the temptation to engage in contracts contra
bonos mores, or violating the policy of the law. If it be

necessary in order to discountenance such transactions,
to enforce such a contract at law, or to relieve against
it in equity, it will be done though both parties are in
pari delicto. The party is not allo~ved to allege his own
turpitude in such cases, when defendant at law, or prevented from alleging it when plaintiff in equity, whenever the refusal to execute the contract at law, or the
refusal to relieve against it in equity would give effect
to th!e original purpose, and encourage the parties engaging in such transactions. After citing several cases
to sustain his position, he concludes: 'To allow a fraudulent debtor conveying his property to another with intent to fraud his creditors to allege that fraud, for the
purpose of avoiding the transfer, would be using the
maxim of the law to frustrate the policy of th:at maxim,
by giving full effect to tke fraudulent contrivance of the
parties according to their intent; and indeed rather to
enforce than to frustrate the fraudulent contract; and
debtors might with perfect impunity practic~ frauds
upon their creditors.'
upon their creditors.' (Italics ours.)
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"The next case decided by this court was that of
James v. Bird's adm'r, 8 Leigh 510. The case was brief
ly this: Bird, with a view to hinder and defraud his
creditors, conveyed his slaves to James, and took his
bond for the sum of $8,000 as the price of them. He
filed a bill for the recission of the contract, upon the
ground that it was not a bona fide sale. The proofs
were full as to the fraudulent intent. The court held
that the bill ought to have been dismissed. Judge
Parker, (with whom all the judges concurred,) said,
referring to the case of Starke's exors. v. Littlepage,
'If James had sued at law to recover the slaves included
in the deed, Bird would not have been allowed to defeat
his claim by proving the fraud; and so, too, if Bird
brings his action (on the $8,000 bond,) to recover t~
purchase money to which there seems to be no impediment, the fraudulent grantee would not be permitted to
impeach the transaction, and could set up no other than
a st1-ictly legal defense.' The case before us is brought
exactly with'in the principles of this decision. Bird
might have sued at law upon his bond, to which Judge
Parker said 'there was no impediment,' and James could
not have pleaded that the transaction was not bona fide,
but entered into to defraud othJer creditors. So here
there is 'no impediment' to the plaintiff's suing upon
the bonds, and the defendant cannot be permitted to
set up the defense that the bonds were given for the
purpose of protecting himself against other claimants
suing him in the same court. See also Terrell v. Imboden, 10 Leigh 321; Judge Parker's opinion, approving Starke v. Littlepage, and James v. Bird's adm'r,
supra, and reiterating the view always entertained by
this court, that such a contract as the one under con-

I
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sideration, though void as to creditors, is valid and binding between the parties. (Italics ours.)
"The last case decided by this court, in which the
questions we are now considering are discussed, was
the case of Owen v. Sharp & Wife, 12 Leigh 427. The
case was this : \Vaddy Thompson being at the time
much embarrassed with debt, executed a bill of sale
of a female slave, absolute on its face, in order to protect the property from his creditors ; but with a secret
trust that the grantee should hold the property for the
benefit of the grantor's daughters. Sharp having married one of the daughters, Sharp and wife filed their
bill, setting up the secret trust ; and that being proved,
the Circuit Court decreed the slaves and their increase
to the daughters of Thompson. That decree was reversed by this court. Judge Allen delivered the opinion
of the court; and the first sentences of that opinio~
show that he considered the questions raised in the case
before us as res adjudicata; that however harshly
the decision must operate upon th'e appeUees in that
case, the court was bound by the rule of stare decisis.
He says 'With every disposition to deprive the fraudulent donee of the fruits of his iniquity, it. seems to me
that the repeated decisions of this court, and considerations of public policy, preclude us from giving relief in
this case. A fraudulent conveyance, though) void as
to c'reditors, is good between the parties. Being valid
between the parties, it follows that the fraudulent grantor cannot be permitted to allege his fraud to avoid
his deed. After approving the case of Hawes v. Leader,
and the Virginia cases above referred to, he uses the
following language, in commenting upon the case of
Ward v. Webber, 1 Wash. 274, which had been relied
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on by the counsel for the appellees in that case: 'They
(the plaintiffs in that case,) had an absolute conveyance, and no proof of fraud came from them. It was
offered by the defendant. To have received such evidence would have been to have permitted the party
committing the fraud to have relied on it in his own
defense. * * * In this case, (Owen v. Sharp) it seems
to me the proof of fraud comes, and of necessity must
come, from the plaintiffs. The defendant has his deed
absolute upon its face, and made apparently for a full
and valuable consideration. The plaintiffs are driven
to the necessity of showing by parol evidence, that this
recital was false, that no consideration passed; and in
doing so, they prove that the money ostensibly paid by
the defendant was in fact the money of the grantor;
and that this device was resorted to for the purpose of
securing the property from his creditors. The deed
being absolute, the plaintiffs attempt to execute a secret
trust, and in doing so, show the intent with which
it was created. If the facts were revealed, if the trust
had been expressed on the face of the deed, and the
grantee had refused to execute it on the ground of fraud,
he would then be compelled to allege his own fraud to
protect himself, and could not be heard.' In the conclusion of this able opinion, Judge Allen adds, (showing
how fi!mly the principles announced have been settled) ,
'The conduct of Owen in this transaction has been
marked with the most hJeartless perfidy towards his
confiding father-in-law and his children, and the
grossest fraud. But standing in the position he does,
it seems to me that the law protects him.'"
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On page 762:
"In a very learned note of Messrs. Hare and Wallace
in Smith's Leading Cases, Vol. 1st, pt. 1st, ed. of 1866,
to the Leading Case of Collins v. Blantern, much relied
on by the counsel for the appellee, and where all the
authorities, English and American, are carefully collected, it is said, p. 637, 'In order, however, to apply the
rule potior est conditio defendentis, correctly, it is
necessary to consider, not who is plaintiff and who defendant, but by whom the fraud is alleged, or sought
to be made a ground of defense or recovery. For although it is no doubt true in general, that the law will
not lend its aid to enforce a fraudulent or illegal contract, still if the plaintiff can make out h'is case without
disclosing the f'raud, the defendant will not be allowed
to show that he is equally· guilty with the plaintiff, as·
a reason why the latter should not recover. An action
of debt or ejectment consequently cannot be defeated
by proof, that the instrument which constitutes the
foundation of the plaintiff's claim was executed with
a secret and fraudulent understanding that it should be
subject to a trust for the benefit of the defendant, and
surrendered whenever he thought proper to demand it."
And for this doctrine the authors cite many cases,
English and American." (Italics ours.)
We have in the foregoing case given the situation from
a common Jaw point of view, and, in order to show that the
same rule prevails in equity, we cite the case of Barnett v.
Barnett, 83 Va. 504. The facts in that case are as follows:
J. W. Barnett sued Thos. M. Barnett and R. C. Kidd upon a
bond of $1,200, and secured judgment, and thereafter a
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bill was filed by R. C. Kidd and Thos. M. Barnett v. J. W.
Barnett to obtain relief against the judgment which the
Court had theretofore entered on the aforesaid bond.
The facts appearing in the bill are as follows: That J.
W. Barnett was, or claimed to be; the owner of a certain
improved process for curing tobacco and employed R. C.
Kidd and Thos. M. Barnett as his agents for the purpose
of selling county rights to said process. He furnished them
with a number of certificates, signed by persons who had
used his process, and he represented to them that the process was far superior to any ordinary process, and, relying
. upon the belief that the process was really valuable, and
upon his suggestion that they execute the above mentioned
obligation, which was not to represent a real obligation, but
was for the purpose of inducing other persons to buy patent
rights, they executed the obligation, which indicated that
they had purchased rights in the process in several counties,
for which they therein obligated themselves to pay $1,200.
It will be seen that this case is on all fours with the instant
case, as asserted by the Clarks, for the bond was executed
by Thos. Barnett and Kidd to J. W. Barnett, for the sole
purpose of assisting him to perpetrate a fraud on other
parties, and with the understanding that they should not
pay it.
The Court held that the makers of the bond could not assert their fraud for the purpose of avoiding their obligation.
On page 507, Judge Lewis, President, says:
"Upon the theory that the appellants acted merely as
agents in the transactions mentioned in the bill, it is
very clear that the suit cannot be maintained. For if
this thJeory be founded upon fact (and the bill alleges
that it is), and if it also, be trv-e, as alleged, that at the
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time the writing upon which the judgment is founded
was executed, the understanding between the parties
was that it was to have no validity as an obligation, but
was to be used merely as a blind, or, in the language of
one of the appellants in his deposition, as 1a sham,'
by which to induce others to buy patent-rights, then a
palpable fraud was attempted to be perpetrated upon
innocent strangers to the transaction, which cannot be
countenanced or upheld in a court of equity. In such
a case, the parties being in pari delicto, the complainants are not entitled to relief; for potior est conditio
defendentis.
"Moreover, since the appellants cannot be heard to
allege their own wrong, the case falls within the ancient
and well settled rule of evidence, which declares that a
written contract cannot be contradicted or varied by
parol evidence of what occurred between the parties
previously thereto or contemporaneously therewith.
And the rule is the same in equity as at common law.
1 Greenl. Ev., sec. 275; Watson v. Hurt, 6 Gratt. 633;
Towner v. Lucas' Ex'or, 13 Id. 705. In the last mentioned case, the rule and its exceptions were very clearly
stated in the opinion of the court, and the question
decided was, that, in the absence of fraud, parol evidence was not admissible to show that the obligee contemporaneously with the execution of a bond promised
not to enforce it as against one of the parties who executed it" (Italics ours.)
Counsel have referred to the fact that the jury found a
verdict against Miller upon the facts testified to and which
the Court excluded. As to this, we make no comment, ex-
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cept to say that we can hardly enter into a discussion in
this case as to why the jury saw fit to bring such verdict.
It might be explained in several ways, but it will be unprofitable to discuss it here.
As regards the situation, we believe that a careful reading of the evidence will show very clearly that the defense
asserted by the Clarks was not founded on facts, but was
manufactured entirely for the purpose of avoiding the letter
of their obligations.
This is particularly evident when we see that Clark entered into possession of the farm ; paid taxes on it; cut from
it in the neighborhood of $300.00 worth of timber; used the
property for two or three years ; collected the rentals from
, Belvin; exercised ownership over the property in every respect, and even went so far as to appear in Hustings Court,
Part 2, of the City of Richmond, and testify on oath that
he was the owner of the property. In addition to this, he
was approached by a representative of the American National Bank in reference to these notes, and although the
alleged fraud against Belvin had already been completed, he
allowed the representative of the bank to go away believing
that Miller was the bona fide holder of the notes.
Taking all of these conditions and actions into consideration, it is plain that the fraud, if any, is the attempted fraud
on the part of the Clarks to avoid the tenor of their obligations.
We believe the evidence clearly shows that there is no
virtue in the position taken by the Clarks; however, even
though it be admitted, for the sake of argument, that their
defense is founded on fact, as we read the above authorities,
even though Miller should be guilty of the fraud and even
though he should be reaping the benefits of his own fraud,
where he has made out his case without alleging or proving
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any fraud, the Clarks cannot be heard to allege their own
fraud in defense.
Referring to Judge Allen's decision in the case of Owen v.
Sharp, supra, it will be seen that the Court said:
"The conduct of Owen in this transaction has been
marked with the most heartless perfidy toward his confiding father in law and his children, and the grossest
fraud; but, standing in the position he does, it seems
to me that the law protects him."
It seems therefore that the defendant, a confessed fraud
{by his own testimony admitting he is a perjurer either in
the Circuit Court of Henrico or the Hustings Court, Part
Two (R. 37, 38 and 39), and proved so by the testimony of
John B. Welsh (R. 79, 80 and 81), is seeking to break down
an ancient rule of law, founded in wisdom, confirmed by
usage and experience, by now engrafting upon it an exception in his own case, which, in no manner differs from
the class of cases the rule was intended to control. An
exception in his case can only be based on reasons which
will change the entire rule and remove a time-honored landmark in our jurisprudence.
FOURTH AND FIFTH ASSIGNMENTS:
While these two assignments are covered by our argu- ·
ment on the first three assignments, we wish to add the
following: The instructions were rightly refused, since the
Court had stricken out all of the evidence of fraud alleged
by the plaintiffs in error, and there was no evidence on
which to base the instructions.
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The Court could not do otherwise than enter judgment
under the provisions of Section 6251 of the Code, since the
.only evidence before the Court were the notes sued on
.and which were admittedly signed by the plaintiffs in error,
delivered to the defendant in error, and by him held.

·

SIXTH ASSIGNMENT:
There is no merit in this assignment, since the notes provided for a 10% attorney's fee, and, under the decision in
Cox v. Hagan, 125 Va. 656, on page 679, and in Conway v.
American Natl. Bank, Vol. 1, Spl. Ct. Apls. 800, on page
804, the fixing. of the attorney's fee was a matter entirely
within the rights of the Court, and therefore the plaintiffs
in error cannot be heard to complain.

CONCLUSION
In conclusion, we insist that there was no .orerror in the
ruling of the Court as compl~ined of in ysev~ral. assign- ~
ments of error, and that the Judgment of:,the Cucu1t Cou~_,._..--/ /
of Henrico should be affirmed.
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Respectfully subptitted,

.GEORbE E. HAW,
Of Haw & Haw, Cfunsel for J. H. Miller.
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