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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 1719
C. M. FORD, ET ALS.,

versus

EDWIN P. COX, JUDGE.

DEMURRER.
The demurrer a.nd answer of Edwin P. Cox, Judge of the
Circuit Court of Chester:fi.eld County, Virginia, to a petition
:filed against him in the Supreme Court of Appeals of Virginia,
by C. M. Ford, et als., praying for a peremptory writ of mandamus.
'
DEMURRER.
Respondent demurs to said petition and says that the
is not sufficient in law for the following reasons :

sa~e

1. The petition shows on its face that the respondent
judicially determmed that the court was without jurisdiction
to hear the complaint contesting a State Senatorial Primary
Election, since it was not brought under the proper section
authorizing such contests, if in fact there is any machinery
for this purpose. The contest of elections is statutory and the
courts can hear them only when the power is given them by
statute. Sanders v. County School Board, 158 Va. 307. Respondent judicially determined as follows :

Supreme Court of Appeals of Virginia.

2

Virginia:
In the Circuit Court of the County of Chesterfield.

In re : C. M. Ford and others, contestants of the nomination
of S. Bernard Coleman in the Demoeratic Primary held Augu.st 6th, 1935, for Senator from the Twenty-seventh Senatorial District of Virginia.
''This controversy, which was heard in open court, in term
time, on September 18th .and 19th, 1935, cannot be maintained
under Section 267 of the Code for reasons in writing. this day
stated, which reasons are ordered to b~ made a part of the
record thereof, and the Court doth adjudge and order that
the same be dismissed without costs.''
Attention is called to opinion of Court, :which is as follows:
Virginia:

In the

Circu~t

Court of the County of Chesterfield.

In re : C. M. Ford and others, contestants of the nomination
of S. Bernard Coleman in the Democratic Primary held August 6th, 1935, for Senator from the Twenty-seventh Senatorial District of Virginia.
This is a controversy relating to the ·Democratic Primary
held in the Twenty-seventh Senatorial District of Virginia
for the purpose of nominating .a candidate for the office of
State Senator to represent the Democratic party at the NO:vember general election. The two candidates for the nomination were S. Bernard Coleman and H. H. Walton. Coleman
was declared the nominee, having received 3,567 votes and
Walton, his opponent, having received 3,554 votes. The
Twenty-seventh Senatorial District is composed of the counties of Louisa, Orange, Spotsylvania and Stafford, and the
City of Fredericksburg. The primary was held on August
6th last. On August 21st, succeeding said primary election, ·
a copy of a paper in the nature of a complaint relative to the.
nomination of Coleman was served on Coleman. This paper ·
was filed by the Deputy Clerk of Spotsylvania in the Clerk's
Office of the Circuit Court- of that county on August 21st. This
complaint contains in the body thereof in typewriting the.
names of eighteen persons described as qualified vote.rs ·:of
the Twenty-seventh Senatorial District, and it sets out' ob--
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jections which the complaint claimed vitiated the nomination of Coleman and entitled Walton to the nomination.
This complaint was signed by the eighteen who were described therein as qualified voters of the Senatorial District
and also by C. H. Wood. Wood's name_ does not appear in
the body of the complaint nor is he described therein as a
qualified voter of the Senatorial District. The oath to the
complaint was taken and subscribed to by one of those named
in the complaint as a qualified voter and by Wood. The
oath does not refer to C. H. Wood as a qualified voter. A~
the hearing on Septembe1~ 18th, in open court, over the objection of counsel for Coleman, C. H. Wood was introduced
as a witness and testified that he 'vas a qualified voter of
the Twenty-seventh Senatorial District and that by inadvertence his name was omitted from the body of the complaint.
Coleman will be referred to as contestee and the sig-ners of
the complaint will be referred to as contestants. The· name
of H. H. Walton does not appear among those of the con-·
testants. The contestee, within ten days after service on him
of the copy of the complaint, filed in the Clerk's Office certain
papers in the nature of motions to dismiss and pleas. No
depositions have been taken nor evidence offered except evidence tl1at C. H. Wood was a qualifi·ed voter.
This cause was transferred to the Circuit Court of Chesterfield County for hearing and determi_nation as the Judge of
the Circuit Court of Spotsylvania County deemed it improper
for him to decide the controversy or preside at the trial
thereof. Counsel for the contestants and for the contestee'
argued certain of the questions of law before the Circuit
Court of Chesterfield County at the Court room thereof during the term time of such court on September 18th and 19th.
The power of the Court to hear and determine this controv~rsy is limited by the statutes in reference to contested primary elections. In the case of Sanders v. Cownty School
Board, 158 Va. 303, the Court there says, supra, page 307:
· ''The courts may hear election contests only when powe1·
is given them by statute.''
To determine the jurisdiction of the court in this contro- .
versy, it is necessary to review the statutes relative to t};le
power of the court as to contested primaries. Section 247
of t.he 9ode, which relates to this subject is as follows:
''Section 247. How primaries may be contested.-Any primary election may be contested as follows:
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''The nomination for United States senators and State
officers in the circ.uit court of the City of Richmond, or before the judge thereof in vacation; the nomination for candidates for the House of R-epresentatives of the lJnited States,
State senators, members of the House of Delegates, and all
county, district and city officers in the circuit court of the
county or city in which the contestee resides, or before the
judge of any such court in vacation. All contests shall be
conducted according to the rules of law and equity governing contests in. regular elections. If the contest be before a
judge in the vacation of his court,. such judge shall have all
the powers and jurisdiction that he would have in term, and
any judgment rendered or order made by him in vacation
shall have the same force and effect as if rendered or made
in term. (1924, p. 8.) ' '
Prior to January 1st, 1915, when the Act of the General
Assembly of 1914 relative to primary elections by its terms
became effective, Acts of Assembly, 1914, pages 513 to 525,
contested primary elections were under the jurisdiction of
the authorities of the political parties holding them. This
Act of 1914 is in the same language as the present Section
247 of the Code, with the exception that by the Acts of Assembly of 1924, supra, the same powers 'vere conferred on the
judge of the court in vacation as the court previously had
and now has in term time.
·
By Section 247 of the Code, ·jurisdiction to hear eontestecl
primary nominations for State senators is conferred on the
Circuit Court of the county or city in which the contestee resides. This power is to be exercised, however, under thi~
provision of that Section 247, ''All contests shall be conducted
according to the rules of law and equity governing contests
in regular elections ''.
Section 211 of the Code, subsection (a), defines the word
"primary" as "The primary elec.t.ion provided for by" Chapter 15, the chapter containing this section.
Subsection (b) of the same Section 211 defines the word
''election'' as ''A general or municipal election as distinguished from a primary election". The term "regular election" may be taken as synonymous with a general or a
municipal election or a. special election called to fill some
one of the offices named in Section 247 of the Code.
Chapter 17 of the Code contains provisions in reference to
"Contested Elections". Sections 259 to 263 of this chapter
contain the provisions as· to testimony when regular elections
of members of the General Assembly are contested. Sec-tions 264 to 266 of the chapter provide the manner in which
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regular election contests of Stat-e officers are conducted. Section 267 states that the mode in which elections of county,
corporation and district officers shall be contested. Ther.e
are no provisions of the statutes relative to contesting· the
election of United States Senators or of members of the
·
House of Representatives of the United States.
The complaint in this controversy is filed under Section
267 of the Code relating to methods of contesting county,
corporation and district offices. This section of the Code is
as· follows:
''Section 267. How election of county, corporation and
district officers contested.-The returns of elections of county,
corporation and district officers shall be subject to the inquiry, dete-rmination and judgment of the circuit court of
the county or corporation court of the city ·wherein the election was held, upon the complaint of fifteen or more qualified voters of such county, corporation or district, of an
undue election or false return. If the objection be the legality
of the election or eligibility of the person receiving the certificate, the complaint shall so state, an¢1. the nature of the
objection. If the objection be on the ground of votes received or rejected, the complaint shall set. forth a list of
such as were improperly received, with the objections to
each, and of the votes improperly rejected. Two of the per-·
sons making· the complaint shall take and subscribe on oath.
that the facts therein stated are true to the best of their knowl-,
edge and belief. The complaint shall be filed in the clerk's
office of the circuit court of the county or corporation court
of the city, and a copy thereof served, as a notice is served
within fifteen days, after the election, on the person whose,
election is contested, otherwise the complaint shall not be
valid. Such person shall, within ten days after the copy is
served on him as. aforesaid, file in the clerk's office a counter
complaint, in 'vhich he shall set forth a list of all the votes·
which he '\viii dispute, 'vith the objections to each, and of the
votes improperly rejected which he 'viii claim, and a statement
of the objections, if any he has, to the person in whose behalf the contest is made. If no such counter complaint be
filed within the time prescribed, the person whose election
IS contested shall not be heard to assert any claim or objection which is herein required to be stated in such counter
complaint. After service of a copy of the complaint as
aforesaid, either party, after reasonable notice to the ad-·
verse party, shall be at liberty to take depositions to sustain
or invalidate the election or return, and unless good cause
be shown for a continuance, the court, at the next term, shall
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proceed to determine the contest without a jury, on the testimony thus taken and upon any other legal testimony that may
be adduced by either party. In judging of such el:ection or
return, the court shall proceed on the merits thereof and
decide the same according to the Constitution and laws.
When the contest is decided, a certificate of election shall
be granted to the successful party, unless he shall have already
received one. If, however, the court shall be of the opinion
that there has been no valid election of any person, the proceedings shall be in conformity with section one hundred
and thirty-six."
Though no appeal is allowed under Section 268 of the Code
to the judgment or order of the Circuit or Corporation Court
under Section 267, see Section 268 of the Code, the Supreme
Court of Appeals of Virginia has considered Section 267
in several cases, but in none of these cases was there any
office contested except a county, corporation or magisterial
district office.
In the case of Nel1ns, et fils., v. Vaughan, et fils., 84 Va.
696, a writ of prohibition was applied for to prevent the judge
of the Circuit Court.·of Isle of "'\\7ight County from exceeding
his jurisdiction in trying a contested election case involving
a controversy over the county officers of that county, on the
g·round that the· oath appended to the petition of the qualified voters by 'vhich the proceedings were inaugurated, was
not subscribed by two of the petitioners, while it was admitted
that the said oath was duly sworn to although not subscribed.
In that case the writ was denied.
In the caS€ of Richardson v. Fa.rrar, 88 Va. 760, a writ
of mandamus was awarded, commanding the County: Court of
Prince Edward to hear a contested election case for county
·
and district officers.
In the case of Mitchell, et als., v. Witt, Judge, 98 Va. 459,
the facts in reference to that cause are thus stated in the
opinion of the Court, supra, page 460:
"Thomas W. Mitchell and others filed their petition in
the Hustings Court for the City of Richmond, alleging that
they were qualified voters of Jackson Ward, in the city of
Richmond; that on the 24th day of ~fay, 1900, there was an
election held in the city for general city officers, and for
members of the Board of Aldermen and Common Council;
that the election for Aldermen and Common Council from
Jackson Ward was an undue and fraudulent election, and
resulted in certain parties being certified as elected to the
· Board of Aldermen and Common Council from that ward,
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who were not duly elected. After reciting that a large number of votes which had been cast for certain candidates were
fraudulently and falsely c.ounted for the parties to whom_
the certificates of election were given, the petitioners prayed
that the court make enquiry into the matter, and award certificates to the parties to whom they rightly belonged.
''The candidates to whom the certificates were awarded
by the Commissioners of Election appeared in court in answer to the petition and, each for himself, filed a plea to the
jurisdiction of the court to hear and pass upon the complaint
of the petitioners; and the case coming on to be heard upon
the plea, the Judge of the Hustings Court sustained the plea,
and dismissed the complaint.
"The case is before us upon the application of the said
petitioners for a writ of 1nanda.mtts, directed to the judge of·
the court belo·w, commanding him to set aside his said order
and judgment dismissing petitioners' complaint, and to .proceed to hear and determine the contest on its merits.
''It is contended for petitioners that they have the right
under section 160 of the Code to make their complaint to the
judge of the court below, and to have it adjudicated by him
upon its merits, and their learned counsel argues here that if
the members of the Common Council of the city of Richnlond are officers, it is conclusive that it was the duty of the
judge belo\v to hear and decide their complaint upon its
merits.''
In this case, Sltpra., page 461, the Court says, in the opinion:
''The enquiry does not stop there, for it may be conceded
that members of the Common Council are in a certain sense
officers, and still the question is : Are they such officers as
are referred to, and embraced within, the provisions of section 160 of the Code 1 This question is to be determined by a.
construction of that section read in connection with and in
the light of all other statutes in force which are in pari
materia-viz., sections 106 and 1030 of the Code.''
The sections 106, 160 and 1030 of the Code of 1887, referred
to, are now, respectively, sections 136, 267 and 3003 of the ·,
Code.
The Court, denying the ma1~dan~'u.s, in the same case, supra,
page 463, says :
''It is obvious, therefore, that it "\Vas not the legislative
intent to include within the provisions of sect-ion 160 members of the Common Council of a city, but only such officers
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of the city as corresponded to the officers of the respective
counties and districts of the State-viz., sheriff, treasurer,
clerks, attorney for the Commonwealth, etc. When the legislature came to legislate generally upon the government of
cities and towns, it provided by section 1030 that the 'council shall judge of the election, qualification and returns of its
members; may fine them for disorderly behavior, and with
the concurrence of two-thirds of its members, expel a member; and if any member returned be disqualified or expelled,
a new election to fill the vacancy shall be held at the same
place on such day as the council may prescribe'."
The above cited cases demonstrate, as before stated, that
Section 267 refers alone to local officers unless there is some
provision of the statutes governing primary election making
the same applicable to other officers.
The present controversy relates to the nomination in a
primary for a senator to the General Assembly. Section 259
or the Code prescribes how elections of members of the
General Assembly are contested.
That section is as follows:
''Section 259. How elections of members of the General
Assembly contested.-Any person intending to contest the
election of another, as a Senator or Delegate to the General
Assembly, shall, within fifteen days after the day on which
the election commenced, g·ive to the other notice thereof in
writing, and a list of the votes he will dispute, with his objections .to each, and the votes improperly rejected for which·
he will contend. If he object to the legality of the election, or
eligibility of the person elected, the notice shall set forth the
objections.; and the person whose election is contested, shall,
within :five days after receiving such notice, deliver to his adversary a like list of all the votes which he will dispute, with
his objections, and the votes improperly rejected which he will
claim, and the notice of his objections, if any he has, to the
eligibility of the contesting party. Each party shall append
to the list of votes he intends to dispute or claim an oath
to the following effect: 'I do swear (or affirm) that ~ have
reason to believe that the persons whose names are above
mentioned, are not legally qualified (or are qualified, as the
case may be), to vote in the county of ................... .
(or corporation or district of ................. ) . ' The contestant shall take his depositions within hventy days after
the day of election, and the contestee shall begin and complete the· taking of his depositions within ten days after the
time fixed for the contestant to take his depositions. No
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depositions shall be read in favor of either party which are
not taken within the_ time herein prescribed.''
Comparing the provisions of Section 259 and Section 267~
several differences between them 'viii he noted.
In the present controversy, the Court deems it necessary
to call attention only to the variation in reference to the time
in which the taking of the evidence is required to be completed.
Under Section 259, quoting the words of that section:
''The contestant shall take his depositions within twenty
days after the date of election, and the contestee shall begin
and complete the taking of his depositions within ten days
after the time fixed for the contestant to take his depositions.
No depositions shall be read in favor of either party which
are not taken within the time herein prescribed.''
Under Section 267, the section invoked in this controversy,
there is no time limit set as to taking depositions or taking
evidence. In the present controversy, as above pointed out,
no depositions have been taken nor evidence offered as to
the proof of the charges set out in the complaint. The several
allegations are unsupported by any evidence. There must
have been some reason to require the completion of the tak-:
ing of the testimony in contested Senate and House Election
Oases within a certain length of time. This same reason
applies with the same force and effect, and, even greater force
and effect, to primary nominations as such nominees have to
contest in general elections.
Section 247, relating to contested primary nominations,
contains the provisions, quoting the words of that section:
''All contests shall be conducted according to the rules of
law and equity governing contests in regular elections.''
The "rord ''rule'' has a well defined and understood meaning, as has been stated :
"Webster defines a rule to be : 'That which is prescribed
or laid down as a guide to conduct; that ·which is settled by
authority or custom; a regulation; a prescription ; a minor
law; a uniform course of things.' " Sou.th Florida R. Co. v.
Rhoads, 3 L. R. A. 733, 737; same case reported 5 South.
633, 635, 25 Fla. 40.
Under this definition of the word "rule", its common in-
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terpretation and tl1e provisions of Section 259, the conc~u
sion is inescapable that one of the rules of law and eqmty
governing contests in regular elections of a Senator or Delegate to the General Assembly is that the testimony shall be
completed within thirty days, and only such testimony can
be considered.
The objection is n1ade that these depositions are to be returned to the Clerk of the House in which the seat is contested under Section 260 of the Code. In no manner can this
affect the consideration of such depositions by the Court or
Judge hearing the case. The Clerk of the House in a contested primary case may transmit the depositions to the Court
or Judge when the case is heard.
If this conclusion is sound and this Court thinks that it is,
then no evidence can be considered except such as has been
taken within thirty days from the date of the election, which
occurred August 6th, 1935.
As was said in Jones v. Rhea, 130 Va. 345, 371:
''There are certain rules of statutory construction that
it will not be amiss to cit·e in this connection. These rules
have been variously stated. The following citation is taken
from the comparatively recent case of Posey v. Oommon'wealth, 123 Va. 551-3, 96 S. E. 771: 'It is one of the fundamental rules for the construction of statutes that the intention
of the legislature is to be gathered from a view of the whole
and every part of the statute, taken and compared together,
giving to every "rord and every part of the statute, if possible,
its due effect and meaning, and to the words used their ordinary and popular meaning, unless it plainly appears that
they were used in some other sense. If the intention of the
legislature can be thus discovered, it is not permissible to add
to, or subtract from, the words used in the statute.' ''
See also the case of Mitchell v. Witt, quoted above, in reference to statutes in par·i materia.
This language in the op!nion in the case of Jordan, et als.,
v. South Boston, 138 Va. 838, 844, is pertinent:
'' 'Courts of justice ~.an give effect to legislative enactments only to the extent to which they may be made operative by a fair and liberal construction of the language used.
It is not their province to supply defective enactments by an
attempt to carry out fully the purposes which may be supposed to have occasioned those enactments. This would be
but an assumption by the judicial of the duties of the legislative department.' (Swift v. litwe, 27 Me. 283.) Courts can-
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not read into a statute something that is not 'vithin the manifest intention of the legislature as gathered from the statute
itself. To depart from the meaning expressed by the words.
is to alter the statute, to legislate and not to interpret."
25 R. C. L. 963, section 218, citing many cases.
These authorities are especially applicable when the question to be considered is : Does Section 267 apply to controversies of the character here involved Y Nowhere in Section
267 is the office of State Senator mentioned, but the very
terms of the section only ''county, corporation and district
offices'' are referred to.
In the case of Jones v. Rhea, supra, page 373, the Court
says:
''After all the intent of the legislature is not to be derived by intutition, or any process of divination, but from.
the words used; and, as is said in Saville v. Vi1·ginia Ry. &
Power Co., 114 Va. 444, 462, 76 S. E. 954, 957: It is our duty
to take the words which the legislature has seen fit to employ
a.nd give them their usual and ordinary signification, and, having thus. ascertained the legislative intent, to give effect to it, .
unless it transcends the legislative power as limited by the .
Constitution.''
In the present controversy there is no more reason to seek.
the intent of the legislature by w-resting from their ordinary
meaning and signification the 'vords of Section 267 and add
thereto a class of officers, "State senators", not named or re·
ferred to therein than to apply Section 259 which in terms
refers to a contest of the regular election of a State senator.
For the reasons above stated, the Court is of opinion that
in this controversy the time has passed for taking evidence
of the allegations of the complaint.
The accompanying order will be entered dismissing the
complaint, but no costs are allowed under the authority of
West v. Ferguson, 16 Grat. 270. The defeated nominee is
not and cannot under the authority of this decision be one of
the contestants under Section 267.
That there may he no misunderstanding of the decision of
the Court in this contorversy, the Court makes this summary
of the Court's conclusions:
Under Section 247 of the Code jurisdiction is conferred to
hear primary contested election cases in reference to several
classes of officers. All powers of courts to hear contested
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-----~-------

-----

Supreme Court of Appeals of Virginia.

12

election cases are deriv·ed from the statutes. Section 247 contains this paragraph,'' All contests shall be conducted according to the rules of law and equity governing contests in regular elections. t' A rule is a regulation of law. A regular election is the final choice for an offi~ce, a primary the choice of
a party nominee for an office. Rules of contests in regular
elections are g·overned by Chapter 17 of the Code. Chapter
17 contains sections 259 and 267. Section 259 refers in terms
to regular elections of State senators. Section 267 refers
in terms to regular elections of no other officers except
"county, corporation and district ofli'cers ", the district officers
therein referred to are magisterial district officers. All
statutes relating to the same subject matter which are in
pari materia are to be read and considered together. Section
267 provides that upon service of complaint depositions may
be taken, but :fixes no time 'vhen depositions shall be completed and controversy may be heard upon depositions and
other testimony. Section 259 contains these paragraphs, ''The
contestant shall take his depositions within twenty days after
the day of election, and the contestee shall begin and complete the taking of his depositions within ten days after the
time fixed for the contestant to take his deposition. No
depositions shall be read in favor of either party which are
not taken within the time herein prescribed.'' This section
fixes the hearings in regular election contests for the office
of State senate to be had on depositions. The inclusion of
one is the exclusion of. the other. The time limit for the completion of the taking of depositions is fixed at thirty days
after the day of the election, and no depositions are to be
read which are not taken within the time limit of thirty days.
Section 267 contains no time limit as to completion of the taking of depositions or provides for additional evidence. No
reason can be giv,en why in a contest concerning the office of
State senator greater latitude as to testimony should be allowed in a primary election contest than in a regular election
contest, the statute itself :fixing the rule to be applied. Of
course, the legisature may change this rule, but until it does
it is rule. The portion of Section 247 as to rules of law and
equity does not limit such rules to contests in regular elections of countyt corporation and district officers, but is in
general language as to all regular elections. Section 259 states
a different rule in reference to testimony from Section 267.
This is a ·controversy concerning the nomination of a state
senator. No depositions have been taken arid more than thirty
days have elapsed since the day of the primary election, the
allegations and charges of the complaint are unsupported by
evidence and none can now be produced. Under Section 267

a
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the defeated candidate cannot contest. An official certificate
of election is prima facie evidence that the holder is entitled
to the office, 20 C. J., Section 323, p. 239. No evidence by
depositions having· been produced the Court must dismiss
this controversy for want of jurisdiction.
AUTHORITIES .
.Mandamus will not, however, issue to review the decision
of a lower court which has refused jurisdiction after determination of a question of fact. In many cases a distinction is
n1ade between a refusal to take jurisdiction ab in·itio and a
Q.etermination that there is no jurisdiction, it being held that
where th.e court has acted and judicially determined that
it has no jurisdiction, its determination cannot be reviewed.
J\llandamus-26 Cyc. 191. Citing the following cases :

illinois-People v. Garnett, 130 Ill. 340, 23 N. E. 331, holding that mandamus would not lie to compel reinstatement of
a.n appeal dismissed on the ground of unconstitutionality
of the statute under which it was taken.
Louisiana-State v. Judges Orleans Parish Ct. of App., 105
La. 217, 29 So. 816; State v. Judges Firs{ Cir. Ct. of App.,
47 La. Ann. 1516, 18 So. 510; State v. Hudspeth, 38 La. Ann.
97; State v. Morgan, 12 La. 1181.
Missouri-State v. Smith, 105 Mo. 6, 16· S. W. 1052; State
v. Mosman, 112 Mo. App. 540, 87 S. W. 75.
.
Nevada-Nevada Cent. R. Co. v. Lander Co~tnty Dist. Ct.,
21 Nev. f09, 32 Pac. 673; State v. Wright, 4 Nev. 119.
· New York-Matter of McBride, 72I-Iun. 394,25 N.Y. Suppl..
431.

Pennsylvania-Co1n. v.

J~tdges

Philadelphia County C. Pl.,

3 Binn. 273.

United States-In re Key, 189 U. S. 84, 23 S. Ct. 624, 47
L. Ed. 720; In 're Morrison, 147 U. S. 14, 13 S. Ct. 246, 37 L.
Ed. 60; Ex. p. Baltimore, etc., R. Co., 108 U. S. 566, 2 S. Ct.
876, 27 L. Ed. 812; Ex. p.. Des Moines, etc., R. Co., 103 U. S.
794, 26 L. Ed~ 461.
The 'tight of the d1dy which is sought to be established must.
be clear; the writ is never granted in a doubtful case-; to
warrant the court in granting this writ such.a state of facts
must be pres·ented as to show that the petitioner has a clear
right to tpe performance of the thing demanded, and tha.t
a· corresponding du,ty rests upon. the officer to perform that
particular thing. Milliner v. Harrison, 32 Gratt. 422; Tyler v .
'l'aylo1·,
.
29 Gratt. 7()5; TVilder v. Kelly, 88 Va. 274, 13 S. E.
483; Wise v. Bigger, 79 Va. 269; Marcum v. Commissioners,
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42 W.Va. 263,26 S. E. 281; Page v. Clopton, 30 Gratt. 415;
Lehman v. M·on·isett, 162 ·va. 462, 469; Saville v. Richmond,
162 Va. 612, 615.
Not Rev·isory. Mandamus is prospeetive merely; accordingly where redress for the past privation of a right as well
as restoration in future is sought, a bill in equity is the proper
remedy. It is not a preventive remedy; its purpose and object is to command performance, not desistance, and is a
compulsory as distinguished from a revisory 'vrit; it lies to
compel, not to revise or correct action, howet'er erroneous it
n~ay have been, and is not like a 'vrit of error or appeal, a
remedy for erroneous decisions. Board of Supervisors v.
Combs, 160 Va. 487, 169 S. E. 589.
2. That complaint, which is the basis of this proceeding and
1nade a part of this petition for mandamus, is void on its
face for failure to allege that all of the complainants are
qualified voters, and for that reason the respondent was without jurisdiction to hear the case.
In support of this grounds of demurrer, the following argument was made before relator in support of Plea No. 1 to
Jurisdiction, and is set out herein in full.
In the Circuit Court of Spotsylvania County, Virginia (no'v
Chesterfield County, Virginia).

C. M. Ford, et als., Contestants of the nomination of S.
Bernard Coleman in August 6th Primary for Senator from
the 27th Senatorial District of :Virginia.

•

In support of plea Number 1 filed in the above styled matter, contestee S. Bernard Coleman, alleges that the Court
is without jurisdiction to hear this contest for the reason that
a valid complaint was not :filed and served on the contestee.
This being a purely statutory proceeding, born by the
statute and must live by the statute, its validity is dependent
upon the statute, and the provisions of the same are jurisdictional, which provisions must affirmatively appear on the
face of the complaint; otherwise it is void.
. The Section of the Code of Virginia 267, under which this
proceeding is brought, provides that fifteen (15) or more
qualified voters of such county, corporation or district shall
make the complaint; tw·o of the persons making the compladnt
shall take and subscribe an oath, that the facts therein stated
are true to the best of their Irnowledge and belief, and the complaint shall be filed in the Clerk's Office· of the Circuit .Court
of the County and the copy thereof served as a notice is
served within fifteen days after the election, on the person
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whose election is contested, otherwise the complaint shall
not be valid.
It will be noted from an examination of the complaint that
eighteen citizens of the 27th Senatorial District of Virginia
(all of whom are from Louisa ·County), one of the counties
composing the District, are alleged to be qualified voters, one
of whom, W. L. Kuper, signed the oath and a man by the
name of C. H. Wood being the other signer of the oath, is not
among those complaining, who are alleged to be qualified
'Voters. There is no allegation in the petition that C. H. Wood
is a qualified voter. The Virginia Statute is plain to the
effect that the complaint ~must be made by fifteen. or mor~
qualified voters and two of the persons making the complaint
shall take and stwscribe the oath. It is contended that the
allegation, "qualified voters'', is as essential to those making
the oath as to those making the complaint. This allegation
must appear affirmatively as to all persons making the complaint and the oath, otherwise the contestee is not informed
as to the nature of the complaint, since there is no duty upon
him to take notice of, or reply in any way, to an officious
person who is not alleged to be a qualified voter, who has
no interest in the result of the election and injects himself
into the matter by affixing his name to the complaint and
oath. The complaint is not properly verified unless the
statute is followed in its minutest detail. In support of this
proposition, attention is called to the case of G-illespie v. Dion,
18 Mont. 188, 33 L. R. A. 703 ; it being the leading case on
this subject. The Court delivering the opinion in a contested
election case construing a statute under which such contests
are brought, which statute is in pa.rt as follows:
"All contests of county and to,vnship officers shall he tried
in the proper county and when an elector shall wish to contest
such an election, he shall file with the clerk, etc. • • * ''
~he

statute then provides:

"Upon failure to serve notice as provided within the Hme
prescribed, all action and rights of action a.re barred.''
On a motion to quash the complaint on the grounds that
the Court had no jurisdiction for the reason that the complaint did not allege that the contestant was an elector, the
Court said a.t page 706:
''The power of the Court to hear and determine the ma.tter
and to render the judgment rendered, is regulated by the
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t~rms of the Statutes (1043 and 1044) alone. The Court is,
therefore, limited to the exercise of the express power c?nferred. If the case was not presented by the contestant which
brought the power of the District Court into action, then
there was no jurisdiction and the contestee's motion to quash
should have been sustained • • * the proceeding, therefore,
being special, the rule is that the jurisdictional facts must
appear on the face of the proceedings • * • We think it plain
that no one but an elector can invoke the aid of the statute
cited; and, when the statute is so invoked, the party seeking
its benefits must bring himself within its spirit and its letter. The law says an elector may contest an election for
county and township offices. This excludes all others (except,
perhaps, by appropriate proceedings in quo, 33·L. R. A., warranto) not electors. For instance, one not a citizen of the
United States; one 'vho, althoug·h a citizen of the United
States, had not resided in the State of lVIontana and county
of Dawson the required length of time; one under twentyone years of age; one 'vho had bee.n convicted of felony, and
not pardoned; a woman-none such could contest the election
of defendant pr contestee, under paragraph 1.~43. It was
the letter and policy of the law that if the will of the people
had not been correctly pronounced-if per~ons declared elected
had not been in fact-electors might contest by simply following the provisions of the statute; but. on the other hand,
~o avoid vexatious intermeddling by those not interested in
the political affairs of the County, the statute permits such
contests to be instituted only by those qualified to vote thems.elves, and does not extend the right to any others. The person instituting such a statutory contest must, therefore, make
it affirmatively appear by the statement that he is an elector,
and thus entitled to institute the proceedings to give the court
jurisdiction. In Edwards v. Knight~ 8 Ohio 375, Edwards
produced in court a copy of a notice duly served upon J{night,
that the election of J{uight as prosecuting attorney would
be contested by .Edwards. Pursuant to statute, the contest
was docketed, when !{night moved to quash the proceedings,
assigning as cause the lack of jurisdiction. in the court, and
that it did not appear from the notice that Edwards was an
elector or candidate. The court of common pl~as quashed
the proceedings. The Supreme Court said: 'The third objection that Edwards shows no right as candidate or elector
to contest the seat, seems to us well taken. The candidate is
uot presumed to know all the electors in his district, and he
is bound to respond to none except those who show, in the
notice, the right to questi?n, which for~s the basis of the
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proceeding. The contestor offers proof that he was an elector, but we think the right should appear on the record.~''
McCray on Elections, 3 Ed., Sec: 399, says : ''Where the
statute provides that the election of a public official may be
contested by any candidate or elector, the person instituting
such contest must aver that he is an elector or that he is a
candidate for the office in question. This must appear on the
face of the record, and it is not enough that the contestant
offers proof that he is an elector. The incumbent is not
bound to answer or take notice of a complaint which does
not contain this averment.,,
In Masters on v. Reed, 172 Ill. Reports 37, upon a demurrer
to a complaint contesting an election, the Court held as follows:
"Sec. 112 of the election laws confirm the right to contest
an election of a town officer on an election of the town. No
other person is clothed with that authority. The Petitioner,
therefore, in order to show that he was entitled to contest
the election, was required to aver in his petition that he was
an elector of the town of Mayfield, in DeKalb County, as
held by this Court in Blanck v. Parsh, 113 Ill. 60. The petition contains no averment of that character.''
Court goes on to say that "your petitioner, William Reed
of said town of Mayfield'' is not sufficient, etc.
''It is a familiar rule of pleading that all pleadings must
be construed against the pleader. Here, in order to sustain the petition, that rule would have to be ignored. Unless
the petitioner was an elector of the town he had no standing
in Court to contest the election. It was, therefore, necessary
for him to aver, in plain terms, that he was an elector. As
he failed to make the averment the petition was fatally defective and the Court erred in overruling the demurrer."
To the same effect see Blanck v. Parsch, 133 Til. 60, and in
.Adams v. McCor1nick, 216 Til. 76, 74 N. E. 774, it was held
that the right to institute such a contest is confined exclusively
to an elector of the county. The petition filed by the appel. lant in the case at bar did not allege that the petitioner was
an elector of Shelby County. The petition was, therefore,
fatally defective and the demurrer thereto was properly sustained. To the same effect is Pearson v. Alverson, 160 Ala.
265, 40 So. 756.
In this connection the Court's attention is also directed to
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the case of Johnson v. Allen, Supreme Court of New Jersey,
reported in Volume 27, Atlantic Reporter, at page 1014, where
it is held, construing a statute exactly similar to the Virginia statute as to the number of petitioners and the verification by two, that the oath was not a mere formal one but
was to be a genuine verification, and that it was such a part
of the petition that if not properly taken, the 'vhole petition
was invalid and should be dismissed.
To the effect that the oath appended to the complaint is a
necessary and important part and parcel of the same, the Virginia Code, as far back as 16 Gratt.., said in West v. Fergu,son, at page 213:
"Frivolous contests are guarded against by the requirement of an affidavit as to the truth of the complaint by the
number of complainants necessary to commence the contest.''
AMENDMENTS.
Where the complaint fails to allege contestants' qualification it is not amendable after the lapse of the time prescribed
il! the statute for filing the same. In Gillespie v. Dian, 18
Mont. 188, 33 L. R. A. 703, it is held: ''A statement in an
election contest which fails to aver contestants' qualifications
to maintain the proceeding cannot be amended to supply the
omission after the lapse of time which the statute allows for
the commencing of the proceeding.''
And in 9 R. C. L., Sec. 157, page 1170, under the title, Elections, it is held: ''Amendments so radical as virtually to
initiate a contest of election, cannot be made to a statement
which really specified no ground at all, or failed to aver the
contestants' qualifications, after the expiration of the time allowed by statute for the commencement of the proceeding."
See also to the same effect
v . ..~1ellon, 45 Nev. 92;
Pearson v. Alverson, supra; Moore v. Childress, 186 Ark.
563; 54 S. W. (2d Ed.) 409; B1·adley v. Page (Missouri),
46 S. W. (2d Ed.) 208;
v. 111cCalley, 187 U. S.
262; 205 Ind. 269.
Proof Not Admissible to Supply Omission. In Williams v.
Knight, 8 Ohio 375, it is said: ''The contest or offers proof
that he was an elector but we think the rig·ht should appear
of record.'' See also McCray on Elections, 3rd Ed., p. 399 .
.on this authority the testimony of C. H. Wood is not permissible to change or amend the original complaint in its
~ailure to allege that he 'vas a qualified voter.
It is, therefore, contended, since a. valid complaint was not
served on contestee within the :fifteen days after the election
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as prescribed by Sec. 257, under which this proceeding was
brought, the court was without jurisdiction to hear the same.
And the failure to allege the same appearing on the face
of the record, the petition for mandamus is demurrable and
should be dismissed.
No. 3. Adequate Remedy at LO!W. The petition for mandamus fails to allege complainants have· no adequate remedy
at law, and for that reason is not sufficient in law for the court
to take action thereon.
This proposition is so plain respondent will content himself by the citation of one authority on the subject. In Lehman v.. Morrissett, 162 ,Va., p. 469, Justice Gregory s·ays:
''The writ of mandamus only issues where there is a clear
and specific right to be enforced or a duty which ought to be
and cannot be performed, arid where there is no other specific
and adequate legal remedy by action or otherwise. Supervisors of Nottoway County v. Powell, 95 Va. 637, 29 S. E.

682."

.

And where an ordinary action of law will afford the applicant full, adequate, complete and speedy relief, mandamus as
a general rule does not lie. Rinehart v. McArthur, 123 Va.
556.

On an application for a writ of prohibition it has been held
that the writ does not lie for error committed or about to be
committed by a Circuit Court in respect to a matter which is
clearly within its jurisdiction, notwithstanding the lack of a
·remedy by appeal. Fleshman v. McWhorter, 54 W. Va. 161,
46 S. E. 116; Sperry v. Sanders, 50 W.Va. 70, 40 S. E. 327.
The right to contest elections being statutory, such contest
is controlled by the statute and the contestants' taking advantage of the statute, made their choice of the section under
which they would bring their proceeding·. If they should have
proceed'ed under Sec. 259 of the Code as was judicially determined by respondent, and they failed to proceed according
to the rules of that section, they have themselves to blame
for allowing the limitation ·set out therein to run against them.
They must suffer as many others have, by limitation of
actions.
Then again when they made their choice, as they did under
Section 267, and filed their complaint, which was invalid on its
face for failure to allege that the subscribers to the oath were
· qualified voters as required by the statute, they cannot complain when they have failed to file a proper and legal complaint within the time prescribed by the Section.
And when the statute says the complaint shall not be valid
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if not filed within a certain time after election, and the time
has expired, they are still without a valid objection 'vhen the
complaint is dismissed for want of jurisdiction, and no appeal is allowed therefrom. They had their remedy and failed
to take advantage of the same by filing proper papers in time.
The law favors the diligent, but not the negligent and slothful.
The hearing of the case on its merits as contended for by
~titioners presupposes the filing of a valid complaint, and!
that such complaint shall observe jurisdictional requirements
of the statute under which they proceed.

F. M. CHICHESTER, _p. d.,
C. 0 'CONOR GOOLRICK,
W. ~IARSHALL KING, p. d.

IN THE

Supre·me Court of Appeals of Virginia
AT RICHMOND ..

Record No. 1719
C. M. FORD, ET ALS.,

versus
EDWIN P. COX, JUDGE.

ANSWER.
The Respondent, Edwin P. Cox, Judge of the Circuit Court
of Chesterfield County Virginia, for answer to the said petition, or to so much thereof as he is advised that it is material an~ proper that he should answer, answers and says:
(1) That on Tuesday, August 6th, 1935, a Democratic Primary was held in the 27th Senatorial District of Virginia,
comprising the counties of Spotsylvania, Stafford, Orange and
Louisa and the City of Fredericksburg. That S. Bernard
Coleman, a resident of Spotsylvania County, Virginia, a11d
H. H. Walton, a resident of Louisa County, Virginia, were
the candidates contesting in said primary for said nomination. S. Bernard Coleman was the successful candidate, receiving 3,568 votes, and H. H. Walton, the unsuccessful candidate, receiving 3,554 votes, as will appear from the petition filed herein showing the canvass of returns as made
by the Board of ·Commissioners of Election of said District
pursuant to the statute. That pursuant to laws and rules of
the Democratic Party of ,Virgini~;t., a Certificate of Nomination
was duly delivered to the said S. Bernard Coleman by the
proper authorities of the Democratic Party.
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(2) That on the 21st day of August, 19'35, a. paper writing
in the nature of a complaint was filed in the Clerk's Office of
the Circuit Court of Spotsylvania County, Virginia, contesting the nomination of Coleman. This complaint contained
in the body -thereof the names of C. ~[ _Ford, C. ~I. Richardson, Fred Orndoff, A. B. Brooks, H. T. Payne, L. E. Foster, T. E. Trainham, H. W. Judd, M. D., H. C. Sims, A. A.
Gooch, E. R. Mallory, J. E. Keller, G. R. Ergeubright, D. E.
Christmas, H. L. Safely, H. J. Richardson, Jr., G. A. Barrett
and W. L. l{uper, 'vho are alleged to be qualified voters of
the 27th Senatorial District. The complaint contained certain
allegations attacking the right of various voters in certain
Districts to vote in said primary and other allegations, which
petitioners contend show that Walton 'vas the l\7 ominee of the
Party and not Coleman. Reference is here made to the said
petition filed as an exhibit ''rith the petition for mandamus
for particulars as to said allegations. The complaint was
signed by the eighteen persons set out above 'vho were alleged
to be qualified voters as aforesaid, and also by one C. II.
-Yvood. Wood's name does not appear in the body of the complaint, nor does it appear that he is mentioned in any way in
said complaint, nor is it anywhere alleged in said complaint
that the said Wood is a qualified voter of the 27th Senatorial
District. The oath to the complaint 'vas taken and subscribed
by W. L. Kuper, one of the persons making the complaint, and
C. H. Wood. The oath likewise fails to state that Wood is
a qualified voter. H. H. Vl alton was not one of the petitioners,
hut for convenience he will be referred to herein as the Contestant and S. Bernard Coleman as the Contestee.
(3) The Contestee, within ten days after the filing of- the
complaint, filed in the Clerk's Office of the Circuit Court of
Spotsylvania County, Virg·inia, two certain pleas, in the
nature of motions to dismiss the said complaint, designated ·
as plea number one and plea number two. Plea number one
being a plea to the Jurisdiction, and plea nun1ber two constituting a demurrer to the said petition. Said pleas are set
out in the petition for mandamus, and reference is here made
to the same for grounds of the said motions and pleas.
( 4)' That on September 3rd, 1935, the Honorable Frederick
W. Coleman, Judge of the Circuit Court of Spotsylvania
County; Virginia, entered an order transferring this proc-eeding from said court to the Circuit Court of Cheste·rfielcl
County, Virginia, for hearing and· determination, the said
Judge, for reason set out in said order, deeming it improper
for him to sit at the trial of said proceedings and to decide
the same. A copy of said order is likewise filed with petition
for mandamus, an~ reference is here made to the same.
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( 5) That on September 18th and 19th, 1935, said dates
having boon agreed upon by counsel for the petitioners and th:e
Conteste, the Respondent sat in open court in term time in
the Circuit Court of Chesterfield County, he being the regular
elected and duly qualified Judge of the said Circuit Court of
Chesterfield County. That on said dates, counsel for the petitioners, George E. Allen and W. Worth Smith, Jr., and C.
0 'Conor GooIrick, Frank ]\L Chichester and W. Marshall
l{ing, counsel for the Contestee, were present and likewise
a number of the petitioners, the Contestant and the Contestee. The Court proceeded to hear the argument of counsel for both sides on the pleas :filed, plea number one- being
argued first and then plea number two.
That the argument of respective counsel consumed two entire days, and at the conclusion thereof, the Court informed
counsel that the Court would take under advisement its decision as to the said pleas and would deliver the opinion of the
Court at four o'clock P. M. on Monday, September 23rd,
1935.
(6) That on said date and at said time, counsel for the
petitioner and the Contestee appeared in open court, a.nd
thereupon the Court proceeded to deliver its opinion, which
opinion and the reasons in writing therefor, which was duly
made a part of the record, and said order and the reasons
therefor has been made a part of Respondent's Demurrer to
the said petition heretofore set out in the record, and reference is here made to the said order and reasons in writing
therefor.
(7) That it appears from the said order and the reasons
therefor in writing that the Court jttdicially determined that
this controversy could not be maintained under Section 267
of. the Code (Section 267 being the section under which this
proceeding was brought and the petition or complaint :filed).
Section 267 of the Code relates to methods of contesting
county, corporation and district offices, and is fully set out
in the Court's opinion and in the Demurrer to the petition
for mandamus.
(8) In the opinion of the Respondent this is a more or less
simple controversy. Election contests are special statutory
proceedings, and according to the best authorities, which have
been followed by our own Courts, are to be strictly enforced
as to procedure for inaugurating contests which are necessary
to jurisdiction and likewise statutory rules of procedure. Section 247 of the Code quotes the rules to govern such contests,
providing that primary contests, ''Shall be contested according to the rules of law and equity governing contests in regular elections''. Section 259 provides how contests of election
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of members of the General Assembly shall be contested. Chapter 17 prescribes the rules to govern contest in regular elections of Sta.te Senators, State Officials and Local Officers.
This controversy is as to the nomination of a State Senator,
and it is apparent that Section 267 of the Code does not
apply to the contest of such office.
(9) The Court in its opinion held that in a contest for the
nomination of State Senator the same rules of law and equity
for conducting the same applies as those governing contests
in regular elections, and the Court determined judicially that
the language of Section 259 relative to the taking of depositions in contests for State Senators applied. No depositions
were taken 'vithin the limit preserihed by said Section, and,
in fact, none had been taken when counsel appeared in open
court on September 18th. Plainly then, from the n1anda.te of
said Section, no depositions or other testimony eould be
considered ·by the Court in support of the petition under said
section.
(10) If it is neeessary for the Court to state its opinion, the
Court is of the opinion that the machinery is ample under
the statute, to cont-est nomination of State Senators, but that
the same rules apply to those under Section 259. The Legislature has prescribed these rules, that body can change then1,
but the Court cannot.
(11) It is considered by the petitioners in their petition for
mandamus, that one of the counsel for the Contestee abandoned this point. It is contended by counsel for the Contestee
that said statement was not an abandonment of said point,
and other counsel for Contestee stated in open court when
this matter was mentioned by 1\!Ir. Allen for counsel for Contestant that he did not agree with the alleged statement of
counsel, regardless of this, this Court sits to administer the
law as it sees it, and the Court, after considering the arguments of counsel pro and con and from a study of the sections of the Code above referred to, that this controversy~
cannot be maintained under Section 267, and it so decided.
The Court being of the opinion that Section 267 'vould not
apply to such a contest as' this and that the procee'-lings could
not now be held under Section 259 for the reason that no
depositions had been taken in the thne prescribed by said
section.
(12) However, if the Supreme Court of Appeals should
be of the opinion that the Court's decision that Section 267
did not apply is a ntinisterial act and not a judicial act, then
frankness compels the Respondent to state that in the opinion
of the Court, founded and determined upon the argument of
counsel, extensive on both sides, the written argument filed
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in open court at the time and. now made a part of the Re~
spondent's Demurrer, and an exhaustive examination o~·the'
authorities, that because of the failure of C. H. Wood to anywhere allege in the complaint that he is a qualified voter, and
the s~id Wood being one of the two persons who made the
oath to said complaint, makes the complaint fatally defective,
and this Court .would dismiss the said petition on this ground.
Edwards v. Knight, 8 Ohio 375.
Gillespie v. !)ion, 18 Mont. 188.
McCray on Elections (3rd Ed.), Section 399.
Pearson v. Alverson, 160 Ala. 267.
·
Adams v. McCormack, 216 Ill. 76.
Crowder v. Miller, 45 Nevada 86.
Moore v. Childress (Ark.), 54 S. W. (2d Ed.) 409.

And other authorities hereinbefore cited.
''Statutory proceedings are special and summary in their
nature, and generally a strict observance of the statute so
far as regards the steps necessary to give jurisdiction is required, and the jurisdictional facts must appear on the face
of the proc-eedings.''
Ruling Case Law, Vol. 9, page 157.
If this Court is compelled by mandamus to hear this· matter further, it especially requests from the Supreme Court of
Appeals of Virginia direction as to this point and the other
points herein raised.
And this Respondent having fully answered the petition
for Mandamus, prays_ to be hence dismissed, etc.

EDWIN P. COX,
Judge of the Circuit Court of Chesterfield County, Virginia.
C. 0 'CON OR GOOLRICK,

FRANK M. CHICHESTER,
W. MARSHALL KING, p. d.
State of Virginia,
City of Richmond, to-wit :
I, Louise Hazlewood, a Notary Public in and for the City
of Richmond, in the State of .Virginia, do hereby certify that
Eqwin P. Cox, Judge of the Circuit Court of Chesterfield

-
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County, Virginia, whose name is signed to the foregoing answer, personally appeared before me, in my said city and
made oath that the matters and things set out in the said an:.
swer are true to the best of his knowledge, information and
belief.
Given under my hand this 7th day of October, 1935.
My commission expires May 6th, 1939.
LOUISE HAZLEWOOD,
Notary Public.
A Copy-Teste :
M_. B. WATTS, C. C.

