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Following is stenographic transcript of the proceedings

11

had upon the hearing of the motion in the above

12

entitled case; in said. court, on the 26th day of

131

January

··I

Judge of said court.
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I
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The Honorable William
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STEVEN LIEBERMAN, ESQ.,
. JAMES T •.. MARTIN, ESQ. ,
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Attorneys for the
City of Portsm6uth
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Attorneys for the
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HOLLIS & ELEY,
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J • DARRELL
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THE COURT:

Now, is there a motion?

MR. LIEBERMAN:

Yes, sir.

The City of

Portsmouth would object to the intervention
position.
I•

6

ltii
,,i!

7

l·j

e

!

· I'm going to put you under

THE COURT:

the burden of showing why they shouldn't

i

i

I
9

i

li
10

1

!

,,

intervene.
Well, Your Honor, we'd

MR. LIEBERMAN:

like to present to the Court our memorandum

I

on our position, not only the intervention

I.

i

i

1

.• I
:

position, but same of.the other matters.

i

13

I

.. I

,~
16

I

I

Your Honor, we would direct the Court's
immediate attention to the case of

Ne~ort

News vs. Warwick ·.county and York County, which
is. 191 Virginia

59~,

and·we have the case

here with us if the Court

wo~ld

like to look

at it at this time.
tV

This case decides the issue of the
right of intervention by parties pursuant to

21

this statute.

I would like to point out to

the Court that the first thing we're here
under is the City's petition to appoint
Commissioners, and the question answered in
215

that case establishes that this type of procedure
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(

I

is a procedure to determine governmental
2

control over areas.

3

related to private rights·; and that Court held

•

that party property owners in the area are

s

not proper. parties to that litigation.

I
I

It is not in any way

The statute makes no provision for a
.,
8

private party in the establishment of a
line.
of

It is

primari~y

.government~l

for the determination

rights over the territory

10

in dispute and not for determination of

11

private rights.
It should be noted that under that procedure

12

13

Commissioners are ultimately appointed, and

1.

at that time any person, be.they party or

15

no~,

16

those Comudssioners, but they do not have the

17

right to become a party •..

has the right to present evidence to

:_

18

I

I
t

There ·is no right of a party to determine
~11

19

what. locality they

20

a statutory function to be determined by the

21

legislature; and in this case, we submit to

22

the Court, the legislature has established this

2!

statutory .Procedure, which is the one that we

z•
~.·
25

have filed under.
202.Virginia

~8;

reside in.

That's

There is another case,
and in that case, the town had

ODJ
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(
gone so far as to establish a map, which was
later proved to be not a proper map; and the
Court stated there that, ·there again, that no
local official, no private party has established
the means to determine the true boundaries of
localities, and they established the statutory
procedure.
No~,

8

Alcoa contends that they received a

letter from the former city attorney, and we
10

i

"'I
12

i
I

13

1

I

14

I

subudt that no city attorney or any other party
can determine where a boundary is.

This

statutory procedure has never been followed, and
we have petitioned the Court to do that.
We submit that the other petitioner,
MCDaniel's. Roofing ·corporation, hasn't even
relied on any city .attorney's letter.

They

merely rely ...on custom or common practice, current

17

usage; and the cases. which we cite here clearly
19

2C

21

'

indicate the same thing, that it doesn't --

i

that a. locality cannot expand or restrict its

I

boundaries on its own, and neither can a private

I
I
I

22

party .become involved and determine where they-

23

want to live.

Ori the opposition to the

petition on the ·declaratory judgment -THE COURT:

Well, let's take one thing

004
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Who filed first?· Do you want to

I

I

be heard?

i
· Your. Honor, I.' 11 return, if

MR. RACHELS:

I

I may, to the case cited of Newport News vs.

I

Warwick.

I!

Ii
I

That case was decided before rule 215

of the Supreme Court's rules.

The rules didn't

even become effective until 1950, and the case
was begun back in 1948.
Rule 215 does provide for intervention
by·parties in

~hancery case~,

which is basically

what the case is. · Alcoa does have a particular
claim in this· case within rule 215.

It is an

obviously directly affected

·owner in

pr~perty

this dispute on where ·the boundary should be.
It has a

pec~liar

situation, though, not

just as an affected property owner, but as one
who has relied upon the written opinion of
a city

of~icial

of Portsmouth; and we submit

that that gives Alcoa the right to come in and

we need to £oc\ls on the fact that

we're not trying to decide the

~ltimate

issues

of law invplved in the case, but just whether
Alcoa and·McDaniel's Roofing have .the opporturiity
to come in and·participate in this proceeding.
LESLIE F. JOLLY 8c ASSOCIATES
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(

Where that participation will lead·we don't
~-

know; but as far as-coming in and-participating,

2

we submit that we have well known principles
of _equity .. In terms of trying to accomplish
a~l

that, you can, within one proceeding; and

1:

15 ::

ii

one of those things is to include all interested

It

7

H
1:

parties into the proceeding.

I

e

9

!i

rII
I!

At-this time that would be in the best

l1:

interest of the overall process; and we're all

I;

bourid by what happens in the case.. In .. terms of

II

If

IC

l

,, 'i

I

balancing the interest here between allowing us

ul

intervention or not allowing this intervention,

I

•.......

II
ii

Your Honor, we submit that really no harm can

..

I!
,

be done by

15

'

it

u

I

see~

~llowing

the intervention. _At worst,

you have to take a few more Ddnutes and

.. li

listen to another party; but as far as the other

.,I

side, we submit that it's substantially
outweighed wi.th reference to the City of
Newport News case mentioned by Mr. Lieberman,
and·we ·think that the basic point is that it was
a

22

2!

no

pre~rule

215 case;. and therefore, there was

pro~sion

for intervention at that time.

The statute itself in regards to the
Commdssioners is silent with

25

ref~rence

to the

issue of_affected property owners to come in;
LESLIE F. JOLLY & ASSOCIATES
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·c-.
therefore, the·rule allowing for intervention
2

I

I

3

i
I

•
5

I
Ii

I!
e

li

in ·an equity cause

wo~ld

·certainly apply; so

that's basically our position with reference
to the issue on the Commissioners as opposed
to the declaratory judgment.
THE COURT:

All right, Mr. Foster.

lI

MR. FOSTER:

Your Honor, I, of course,

I

agree with everything Mr. Rachels said.

I
\

7

I

I

j

e

I

I
I

9

\

I
j

think the. key .distinction here 1s that these

I
I

1()

I

par.ties, Alcoa and McDaniel's Roofing Corporation,

i
I

are not just property owners in the affected

I

I

11

,..

12

area.

13

owners who specifically

1 ..

because their understanding was that this was

15

i

te

I

17

u

19

20

I·

I

It's more than that.

They are property

acq~ired

that land,

in the City of Chesapeake.
That was a major factor in the decision
of where to locate, and ·th.ey relied -- Alcoa
specif~c.ally

·-- upon representations from the

I

Portsmouth ·city attorney, and MCDaniel's relied··

i

upon the ·conduct of the City of Portsmouth and

21

the P.osi.ti·on that it had taken with regard to

22

municipal boundary lines in the City of Portsmouth.

2!

The City of Portsmouth .did not take a

24

posi-tion inconsistent with the position that it

25

took ·.in 1970 .and in subsequent years; and we
LESLIE F. JOLLY
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\_

would submit that that gives rise to a claim
on the part of these particular property

2

owners that goes beyond the mere fact of
land ownership; and that's in addition to the
fact of rule 215 ·not being in effect when
the Warwick ·case was decided.
That's also another major distinguishing
factor. between our situation and the situation
in that case; therefore, we would ask the
Court to permit .the intervention.
THE COURT:.

All ·right.

Do you .want to

Yes,- sir.

Your Honor, first

respond?
MR. LIEBERMAN:

,.
1!1

of _all, 215 ·clearly·allows
l

I
••J
,7

1

I
19

interventio~

with

an interest of claim ·or defense, which "tNOuld
be germane to the issue before the Court.
The

~ssue

before ·this Court is what

city has the ·responsibility ·to provide
governmental :services to that property.

If

neither of these parties feel they want to be
in Portsmouth ·or feel they were misled and
22

wound up in· Portsmouth, should we be successful,

2!

they ·then may have a claim for some type of

24

damages; but that, in and of itself, cannot
assist the Court in determining whether or not

OG
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(

this· property is a part of Portsmouth or a

'-·

2

h
j;

. I!

part of

Chesape~ke.

- .

They may have a claim, but it's not at

l!
i•

II

• IIIt
5

l
!

all germane to the issue to be determined, which
is what city has the governmental responsibility

\i
&

p

;I

:,i!.,

7

for that property.

li

I also would like to indicate that that

jl

8

.I
1:

il.,
9

1(~

''

I\
II

I;
It

,:
I~
i

u

resplv~d

in this Court.

that this

pr~perty

If this Court determines

belongs to Portsmouth or

is a part of the City of Portsmouth, that will
not provide them any type of remedy to any

12

'~

claim that they ·might have could not be

!

r,I

claim they would have; so therefore, when they
say·they ·have been misled, that they have

I!
t!

.. ~

reason to be in

Ches~peake,

that would not be

"I!

resolved·if they were parties to this case.

,,

that the decision of .the Portsmouth Circuit

19

Court, which was· ·yesterday in the same

Fin~11y·,

" .Ii

2('

Your Honor, while ·it's clear

is·sue, is not binding on this Court, I would ·

I

j,

21

II
,,I!

"I:
2!1

I

z• i

submit to the Court that it could be considered.
THE COURT:

I·' 11 let you argue that to

the Supreme Court.

You ··can put it on record,

but that's not going to have any bearing with

I

25

I
I

me.·

009
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-10MR. LIEBERMAN :

We just mention that for

the recor<;i, Your Hono-r.
THE COURT:

All right, sir.

MR. LIEBERMAN:

But we would rely on the

fact that the issue that they'.re .raising is in
no way germane to the issue that we have presented
to the Court for a ruling on, and that is
whether or not this property belongs to
Portsmouth .or to Chesapeake.
1C

do this:
12

· All .right.

THE COURT:

!

Do you want an opportunity to review

his memorandum and respond to it?
Your Honor, we feel that the

MR.. RACHELS :

,.

I'm going to

arguments are already before the

,~

Court~

THE COURT:

Do· you wish to respond?

MR. FOSTER:

I wapld·agree, Your Honor.

"I

I think the arguments are before the Court.

us

THE COURT:

19

this·:

1

All right.

I'm going to do

Until I can read the case, I'm going

to take ·their motions to intervene under
advisemen~,

and·I'-11 rule orl it by letter of

22

opinion.

2!

MR. •.. LIEBERMAN :

Yes, sir.

THE COURT:

All right; then

motion to dismiss?
0~.0
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Yes, sir.

MR.. HALLMAN :

The City of

Chesapeake's motion-to dismiss has been heard

• i'

in Portsmouth.

It is under advisement by

Judge Schlitz.

We have a filing date of

,.
~

,.

February lOth for briefs on that issue.

e ,

I would suggest to the Court that we, on
the same date by the same deadline, file
similar briefs in this Court on the issue of the
motion to dismiss, if that would be agreeable
to the Portsmouth representatives.
THE COURT:

All right.

MR.. HALLMAN :

I merely suggest that it may

be appropriate to file briefs on the issue,
since we have to prepare those anyway, and
they're due very shortly.
I

'6

I

•

All right.

THE COURT:

t~e?

be heard orally at this

sir.

Ye~,

MR. HALLMAN :

Do you want to

Basically, it's

our position, Your Honor, that the statutory
procedure being used by Portsmouth in this
i.I

case is inappropriate, costly, not necessary,
because there is an alternate procedure.
We have filed a bill for declaratory

I
I
I

I

i
I

I

judgment in Chesapeake, and we feel that is the
most appropriate way to do it.
LESLIE F. JOLLY
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(

'·

legal issue before the Court, construing a
decree entered by a-three-judge annexation
court in 1959.
4

1:

I

;I

The statutory procedure cited by
Portsmouth, as Your Honor knows, provides for
the appointment of surveyors and such other
witnesses and a commdssion, which is appointed

I!

:

by each Circuit Court from the respective
cities.

All of these things have to be paid

for, as well as the Comndssioners; and they're
not going to be able ·to resolve anything.
All of that is going to be an unnecessary
waste of the

taxpaye~'s

money to do nothing

other than to come back to this Court with
no evidence whatsoever.

It would then proceed

to a three-judge panal, assuming there would be
no agreement between the respective Circuit Court
panals.

At that time it would conceivably

be appeale4 to the·· Supreme Court.

t9

The advantage of have a declaratory
judgment is, as Your Honor 'is aware, it would

21

22

t

allow a Judge to look at the decree in

II
I
2• I
I

question, receive memoranda of law from the

•• I

reasons, we feel it would be most appropriate.

2!

attorn·eys and render a decision.
o~_z
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l!

, I.'I

As Your Honor knows, the legislature

!
~-

2

"··
3

I

frequently provides.various remedies.

I
li

up to the Courts to decide the most appropriate

It

.,1
5

j;
,!

,,

remedy.

It is

It's done in almost every law case

that comes before the Court; so for those

I!

e

I!
il

reasons, we would ask that this statutory

'I

, 1~

jl

il
8

li

911.t

i

. All right.

MR. LIEBERMAN:

. Well, Your Honor, we have

i
I
I

:

!
12

THE COURT:

touChed on these is$ues in the memorandum that

tO

,,

procedure be dismissed.

II
I

we have filed, but clearly the fixing of the
boundaries is· a legislative function.

!

We submit that the legislature established

tZ,

II

a procedure that they wish the cities and.the

.. ,1
'!

i.

Courts to follow to determine what the boundary
line is where a dispute arises; and we have

'6

I

I
17

r
18

I
I
, 9 i'

cited in our report the same cases we've
talked about earlier.

We pretty much stand

I

on that position.

I

20

I!
I

21

I
t
I

We submit to the Court that the City of
Chesapeake is taking the position that they can

I
I

22

!

23

I

2•

2~

anticipate what the outcome of the statutory

I

1

.

remedy would be.

'

We believe that the Commissioners:

appointed will be able to determine from the
available evidence what information needs to

013
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(
I

be supplied to the surveyor, who wil.l then

!.

t

2

!;

go out and draw the-line, and he could then

I'

!',,
3

'r

•

j·

return to the

Commissioner~,

and their finding

could be presented to the Court for review, and

5

the Court will determine that the procedure

e

has been properly followed before entering
;r

7

any orders.

!
'I

i•I
8

It

If it isn't found to be unanimous, a

:j

li
j;

Q

h

II
I'

three-judge panal will

ult~ately

decide the

·'

I·

IC

l:

iss.ue; but to q.9mpletely supersede the

!:

..

.,

I 1

12

I•

..

statutory procedure and go to the declaratory

li

judgment cannot be fourid to be appropriate

li

I

H

13

I;.:

r

uritil the statutory procedure has been proven

i

j

I

,..

by the facts not to be applicable to

t~e

I

situation.

I
IS

I

II

Now, Chesapeake has talked about the cost

i
16

I
I

of this thing.

t···
I

clearly that the cost is to be shared by the

I
17

I
18

19

I
I
I

The statute provides very

cities; but the City of Portsmouth is willing,
if that'.s the holdup with the City of

I

!

l
2C

21

l
l

Chesapeake, to assume the cost of this procedure,
because we feel that it's the appropriate

Jl

I

22

I

procedure.

I

'

2!

I'
I

We do not want to put both cities in the

!
I

2• i

!

2!5

I

position of going through a declaratory
judgment procedure, having a decision made, having
01~
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/I

the matter go to. the Supreme Court, only
to have the Supreme Court return the matter
to go back ·to the original statutory procedure
merely ·because the City of Chesapeake is
concerned about the cost of the procedure.
Wel~,

THE COURT:

that's not going to.be

a consideration.
Moving on the declaratory

MR. LIEBERMAN:

judgment,

w~

stated in the memorandum we filed

that it's very clear from the case that the
descretionary authority that the Court has
urider declaratory _judgments must be used very
carefu~ly.

Chesapeake has filed a declaratory judgment
action, and ·we have filed a demurrer to that;
and I ·believe it would be best -- I'm sure that
the Court's

~ling

on all of this will be

encompassing on all the peitions that have been
filed, but we would point out to the Court that
2C

at the time the declaratory judgment petition was

21

filed, this statutory procedure was still on

22

the books; and the Court has ruled in a 1949

'

II

.. I!
I

case that's cited in our memorandum that the

24 '

Court should not even entertain a declaratory

25

judgment action pending at the

I

t~e

01.5
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:,

1 l·

statutory procedure,. ·which will adjudicate
the same issue involved .
. No~, .. if the Court determines that our
procedure is inappropriate and dismisses our

s '

procedure, then possibly the declaratory

e .

judgment procedure is one that would be
available; but we would

sub~t

to the Court that

there is no expedient way to determine the
boundary.
You "just can't. decide where the boundaries
are, and the legislature has determined a
procedure to be used, and it's not for the
City of Portsmouth nor the City of Chesapeake
nor either of the Courts involved nor Alcoa
nor any other party to come along and say,
"We don't like that
17

II
'

I

i

procedur~,

and we're going

to use a different one ....
A;Ll right.

Even though the

181

THE COURT:

191I

Court hasn't ruled that you're a proper party,

I
2C

!
:

21

i

do you·wish to be heard on the motion to
dismiss?

I

!

i

22

I

2!

I

I

MR.. RACHELS :

No, sir.

THE· ·coURT:

Do·

MR. FOSTER:

No, sir.

MR.. HALlMAN :

I have nothing further on that.

Mr. Foster?

y~u,

I

I

a•
2S

I

016
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(
,.

I

.
2

Does the.City of Chesapeake

THE COURT:

i

l

i

object to the intervention motion?

j

3

!

No, sir.

MR.. HALLMAN :

everything that's

I would support

we would support the

intervention.
I don't think anything they

THE COURT:

said. ·was inconsistent with your position, and
I didn' t. mean to jump over you.

All right •

Now, is ·there anything, any other motions?
I·'m likewise going to take this motion under

advisement.
I ·hate to admit it·, but I have not even

12

1::

14

!
i
,;
I
I
I

1!>

!
I

.• II

here, and I would want to review some of the
authorities.

Now, do you want an opportunity

to submit a memorandum in support of your

l
t7

read the statutes and such that are in dispute

li

'

motion to dismiss?

18

MR.. HALLMAN :

Yes, sir.

19

THE COURT:.

I think it's been suggested

by Mr. Lieberman that we ought to dispose of
the matter of·whether or not the City of

Do you

!I

Portsmouth '·s action is a proper one.

2!

II

want to handle that in a declaratory judgment

2•

1

22

I

at the same time?

I sort of feel that his

I

I

2,

I

approach is the best approach, that we act
LESLIE F. JOLLY & ASSOCIATES
REGISTE~ED FKO::SSIO~~A:.. KEPO~Tf:.S
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first on whether or not the procedure that has
been filed by the City of Portsmouth is a

.

proper one, and then it would be a matter of
:

declaratory judgment; so if it's all right, I
won't even address that matter at this time,
the declaratory judgment.

7

L

r:

I.

All right.

Now,

how much time to you ·want to submit authorities?

:·

!1

Let me say this on

I'

~he

record:

I'm going

i.

9 ;·

to be gone from February 8th through about the

!'
!

1~

'

24th.

:
I

.. I
I~

I hope to come back with a suntan.

MR.. HALLMAN :

How about the 1st of March;

1£

j,

would that be ·appropriate?

Hf

iljl

THE COURT:

!
I

i

,• I

W~ll,

do you ·have an

o~jection

to the ·1st of March?
I thought I understood you

MR. MARTIN:

to say. whil·e ago that we're talking about the
same schedule.

Of .. course, the Judge won't be

I

i
ul

!
1i

;

here.

That's .in Portsmouth that it's

February lO.th.

I

MR.. HALLMAN :

We will have a brief prepared

by the lOth, but I suggested the 1st of March
because of the Judge's schedule.
2 ..

-

I

,

i

THE COURT:

Whatever you·all can agree

i

i
I

on is

I

going to probably give you twenty-one to thirty

2• ;

2!

f~ne

with me.

If you can't agree, I'm

01·
LESLIE F. JOLLY & ASSOCIATES
REGISTERED Fii.Or~SSI0'~4. :;,.:==·;:TE'S
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5

MR. LIEBERMAN:

Why don't we just do it

on February lOth?

Is that okay with ·you?

MRS. GROOME:

We also want to ask to

respond to the brief that's written today.

:

e :

If we're going to do that,

MR.. HALLMAN :

I'

, ;:

we'll probably need a little more time.
All right.

MR •. LIEBERMAN:

We'll agree that

March. 1st is fine.
Let me suggest one other

THE ·coURT:

thing.
~en
1:;

I don't. kriow what iny s.chedule will .be

I return.

Right.now I have only one

,,.I;

matter pending ·that I ·haven't

!i

like ·to try to keep up with them as well as I

~led

on.

I

I'
14

I
1 r•.

II

.• l

can •
If you haven't heard from me -- say --

I

,!

within a week after March 1st, would you make

'~

a note to have· your secretary .check?

i
i
'I
I

'S.

2~

'

!
I·
I"

something that is· not

routin~,

to require some research

on~

This is

and it's going
.Part, I'm sure;
I

2\

I

!
I

2:

II

"i

and I'm not go·ing to say that I' 11 · rule within

I

i.

;

that week after Mar.ch 1st, but I would like it
called·to my attention.

I'm not one that

I

resents that.
241!
25

l

Is there anything further,

gentlemen?

~'--------------------~0~1~9~--------------------~
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Your Honor, it's probably

MR.. RACHELS :
2

been touched on, but.

3

motion in Alcoa's and McDanie.l' s intervention

~here

is a separate

as to a declaratory judgment.
s

Basically, though,

we feel that under Virginia Code 8.01-5 and -7,
there is a provision -THE COURT:

All right.

Well, do you have

any objection if .we just put that in
abeyance uritil_the C9urt makes a determination
on the issue of the Portsmouth suit?
MR. RACHELS :'

In regard to the intervention

THE COURT:

I haven't looked at the

pleading.

I'm probaply remiss in not doing so,

but if one co1J,ld eliminate .the other, i.f the
Court rules in favor of Portsmouth, that would
1e

1

i
17

I

i
I
18

1

prettyI .well eliminate the declaratory judgment
suit.

If it-··rules adversely to the City of

Portsmouth, then it would be ·an issue.

I

I

19

l•
t:

MR. LIEBERMAN:

2C

r

correct.

21

;

!

Yes, sir.

THE COURT:

I think ·that's

So if there is no objection,

'

II

221!
2!

24

2!5

I!

~
!

we'll just take it at that; all right.

Thank

you, gentlemen.

** *

******
o~n

I
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STATE OF VIRGINIA .AT LARGE,
CITY OF CHESAPEAKE, to-wit:
e II'
I·

I, Suzanne P. Kirby, RPR, hereby certify that I

ji
;,

7

1:

!I

was the Court Reporter in the_ Circuit Court of the

,,~~

City of Chesapeake, Virginia, on the 26th day of

i'

8

!i

9 !~

J
,.

" j:
I

198~,

at

th~

time of the motion in the case of

City of Portsmouth vs. City of Chesapeake.
I further certi-fy that the foregoing transcript
is a true and accurate record of the proceedings of

12

!3

14

January

,:
li

the hearing herein.
Given under my hand this J[z<. day of July 1983 .

..1:
11
'6 ':

I!,,

Suza'" e P. Kirby,_ RPR

{·

t

171

\

I
i

ul
I

I
I

19
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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF CHESAPEAKE

CITY OF PORTSMOUTH, VIRGINIA,
a municipal corporation,

Petitioner,
In Chancery No. 20034

vs.
CITY OF CHESAPEAKE, VIRGINIA,
a municipal corporation,

Respondent.

BRIEF OF ALUMINUM COMPANY OF AMERICA AS AMICUS CURIAE
TO THE HONORABLE WILLIAM B. HODGES, JUDGE OF THE CIRCUIT
COURT OF THE CITY OF CHESAPEAKE:
I.

INTRODUCTION.

This matter is presently before the court for consideration of the Motion to Dismiss made by respondent, City of
Chesapeake.

In its original Petition hefein, the City of

Portsmouth alleged that a doubt exists with respect to the
boundary line between the two cities in an area annexed to the
City of Portsmouth as of January 1, 1960, and requested this
court and the Circuit Court of the City of Portsmouth, pursuant
to Virginia Code Section 15.1-1026,

~

seg., to appoint

Commissioners to ascertain and establish the true boundary.
line.
In addition to its Motion to Dismiss, the City of
Chesapeake has filed a Petition for Declaratory Judgment asking

02~

3--t-05

(

(
'

this court to declare that the statutory procedure requested by
Portsmouth is inappropriate and that the boundaries as they
presently exist are accurate and valid.

At Law No. 18105-DJ.

The Aluminum Company of America (Alcoa) bas moved to
intervene in both the Petition to Appoint Commissioners and
Declaratory Judgment actions.

Since there has been no ruling

on these motions, Alcoa respectfully submits this brief as
amicus curiae.
It is important to realize at the outset that the boundary
presently in question was established by the judicial order of
August 20, 1959 entered by the Circuit Court of the County of
Norfolk at the conclusion of annexation proceedings.

This

order described the southern boundary.of territory in Norfolk
County to be annexed to Portsmouth as •the northerly
right-of-way of the main line of the Virginian Railway
Company •••• •

(Annexation ·order, p. 2).

The City of

Portsmouth recognizes in its Petition that this language sets
forth the actual boundary between the two cities.

As part4es

to the annexation proceeding, Chesapeake and Portsmouth are
collaterally estopped from relitigating this boundary issue.
To determine the

preci~e

boundary requires the construction of

a judicial order, the responsibility where appropriate, of the
judiciary but'never one for laymen.
Alcoa will then show that, instead of the statutory

-2-
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commissioner procedure, a declaratory judgment is the proper
means to resolve this dispute, particularly in light of
ambiguous language in the annexation decree.

A

declaratory

judgment will also provide the court with an opportunity to
consider the doctrines of estoppel, laches and acquiescence
with respect to the 22 year period that elapsed from the date
the annexation order took effect to the time Portsmouth
instituted this action.

These equitable considerations should

operate to preclude Portsmouth from

maintain~ng

any action to

affect a boundary it has honored during this time.
II.

BOW MUNICIPAL BOUNDARIES ARE ESTABLISHED.

The starting point for analysis of a boundary dispute
question is how boundaries may be established.

The City of

Portsmouth contends that the fixing of the boundaries of a municipal corporation is a legislative function and therefore legislative means for changing boundaries are exc.lusive.
Portsmouth cites Town of Stephens City v. zea, 204 va. 88
(1963), for this proposition.

However, Stephens City does not

support Portsmouth's contention.

In that case the court held

that an act passed in 1758 had established the size of the town
such that plaintiff's property was found to lie within the
town's boundaries.
important.

.

Several factors of the court's analysis are

First, the legislature itself had established the

boundaries of Stephens City - the boundary had not been

-3-
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determined through a statutory process.

Second, the Virginia

Supreme Court concluded that the act establishing Stephens City
in 1758 had in •plain language• designated the size of
town, and therefore its boundaries.
added).

~e

204 va. at 93 (emphasis

At same time, howev-er, the ·court explicitly approved

the doctrine of acquiescence - that •prevailing usage or custom
or contemporaneous construction of [the description of the
boundary of a municipality] may be resorted to in determining
the boundary, [unless there is] a plainly designated boundary
line.•

204 Va. at 93, citing 37 Am.Jur., Municipal

Corporations, Section 16, p. 634-35 and other authorities.
principles of acquiescence are discussed

The

infra, at p. 24.

Therefore, while the fixing of municipal boundaries is a
legislative function, where a boundary established pursuant to
such legislative authority is ambiguously described, it may be
construed in light of prevailing usage, custom or
contemporaneous construction of such des.cription..

The Stephens

City decision clearly does not hold that legislative procedures
are the exclusive means to resolve ambiguous boundaries.

In

such a situation.a boundary is not being changed, but resolved.
The Virginia Legislature has established several procedures for the determination of boundaries.

Where

~unicipal

corporations desire to relocate a true boundary line between
them so to provide public services more efficiently, such

-4-
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agreement is authorized in Virginia Code Section 15.1-1031.1,
et seg.
The second legislative procedure, Appointment of
Commissioners to Settle Disputed Boundary Lines (Va. Code S
15.1-1026, et seg.), is clearly inapplicable to the resolution
of the construction of a boundary determined by an order of a
Circuit Court.

Employment of a •competent surveyor and chain

carriers• (Va. Code S 15.1-1027) cannot change the language of
the court, which is binding by the doctrine of collateral
estoppel (supra. p. 9) on both cities as parties or privies to
the prior suit.

Furthermore, construction of a judicial order

is not a matter for laymen commissioners, who would not even be
bound by the provisions of the order.
The only Virginia case discussing these code provisions,
Newport News v. Warwick County, 191 va. 591 (1950), is not on
point, since neither party to the commissioner proceedings
there raised the issue of the appropriateness of the procedure.
In fact, a reading of this case indicates that Warwick County
and York County apparently agreed to the changing of the boundary and the institution of the statutory commissioner procedure.
The Attorney General of the Commonwealth of Virginia rendered an opinion on May 26, 1982 'stating the type of situation
to which this statutory procedure is applicable.

-5-
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Qpinions of

c

c··
the Attorney General, 1981-1982, p. 105.

The issue before the

Attorney General concerned the boundary between Essex and
Richmond counties with respect to the Rappahannock River.

The

opinion noted that the Department of Highways and
Transportation indicated that bridge plans, federal surveys and
state maps located the boundary at mid-stream of the river, but
that the common understanding of the boundary may have been
different.

In concluding that Section 15.1-1026 was applicable

to this situation, the Attorney General stressed the fact that
the precise location of the boundary line between the two
counties involved a question turning primarily upon facts
peculiar to the area, such as maps, surveys and common understanding, all of which could be relevant to the boundary
determination.
It is significant that

th~

Attorney General referred to

the appointment of Commissioners as a •fact-finding body.•
This is a crucial distinction, as the case at bar necessarily
requires construction of a judicial ORinion.

If this Court

finds that factual inquiry is necessary in determining the
meaning of the Annexation Order, it is for the Court to control
the procedure and decide the means to gather the evidence.
As could be expected, case law is sparse on tHis precise
issue.

However, in Township of Scotch Plains v. Town of

Westfield, 199 A.2d 673 (N.J. Super. 1964), the Court
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recognized on very similar facts that the appointment of a
Boundary Commission was not warranted.

This case involved a

disputed boundary that resulted from the annexation of part of
Scotch Plains by the Town of Westfield in 1915.

The only dif-

ference from the facts at bar is that the annexation in that
case was by legislative act, and not accomplished by an
annexation court.l The bo~ndary was described as •Rahway Road•,
which was nowhere near the annexed territory.

The Court

resolved the dispute by analyzing extrinsic evidence and
concluded that the road referred to in the legislative act was
one known as Lamberts Mill Road.

The Court deemed the

strongest evidence to be that the boundary had stood without
question for 48 years and had been acquiesced in by the
municipalities for that entire period.

199 A.2d at 677.

In holding that the appointment of a boundary commission
was

inapplic~ble,

the New Jersey court recognized that the sit-

uation it confronted was not really a boundary dispute -but the

1

The Virginia General Assembly exercised similar legislative power to enlarge the limits of cities and towns
by passing special acts prior to the adoption of the
Constitution of 1902. This section requires that the
General Assembly shall provide by •general laws• for the
extension and the contraction of the corporate limits of
cities and towns and that no •special act• for such
purpose shall be valid. The intent of this provision is
to prohibit the determination by special act of what
amount of territory should be annexed to a city ~r how its
limits should be established. Portsmouth v. Chesapeake,
205 va. 259 {1964) at 263-64.

-7-
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validity of an act of the legislature.

Accordingly, the court

held that this latter matter was properly a judicial function
rather than a quasi-judicial one. ·similarly, the dispute
presently being considered by this court involves the interpretation of a judicial order.

Such interpretation is

certainly a judicial function, and not one that can or should
be delegated to laymen.
The third statutory means by which a municipal boundary
may be established has already been employed in this particular
case, and by the City of Portsmouth itself: Annexation.
Virginia Code Section 15.1-1032, et seq., sets forth the procedure by which a city may institute an annexation suit against a
county.

One of the major functions of the annexation court

appointed to bear the matter is to determine the metes and
bounds of the territory to be annexed'· thereby establishing the
new boundary between the city and the county.
15.1-1042(a).

This statutory procedure for

Va. Code S

munic~pal

boundary

determination having already been followed, there is no

jas~i

fication for Portsmouth's now demanding an alternative method
to be instituted.

The annexation court complied in all

respects with the statutory process for annexation and
established the new boundary.

To the extent Portsmouth felt

there were problems with the actions this court took, the City
of Portsmouth had two options: appeal to the Supreme Court (Va.

-8-
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Code S 15.1-1049) or move before January 1, 1965 to have the
annexation court reconvened.

Virginia Code Section

15.1-1047(b) provides that a City may move for reconvening the
annexation court ten years (.until 1979 this period was five
years) from the effective date of the annexation order entered.
Portsmouth failing to avail itself of either statutory right,
the Annexation Order is final as to the parties.

~herefore,

the City of Portsmouth is now precluded from asserting the
establishment of a different boundary from that set forth in
the 1959 Annexation Order by virtue

of the doctrine of

collateral estoppel.
It cannot be overemphasized that the Virginia statutory
boundary commissioner procedure fails to guarantee judicial
review of the boundary determined.

When the Commissioners

agree on a boundary, Virginia Code Section 15.1-1028 states
that the only role of the court is to ascertain that the
Commissioners' report satisfies the requirements of Section
15.1-1027.

Sinc~-one

of the three legislative procedures,

annexation, for boundary establishment has already been used,
the commissioner procedure no longer is applicable.
III. COLLATERAL ESTOPPEL PREVENTS A RE-LITIGATION OF THIS
BOUNDARY.
The doctrine of collateral estoppel provides that where
material facts or questions were directly in issue in a former
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action and where they are admitted or judicially determined,
such judgment conclusively settles- such matters, which may not
be again litigated in a subsequent action between the same
parties or their privies.
415.

46 Am.Jur. 2d, Judgments, Section

The Virginia Supreme Court again recognized this general

principle in the recent case of Norfolk & western Railway Co.
v. Bailey Lumber Co., 221 Va. 638 (1980).

The court held that

parties to the first action and their privies were precluded
from litigating in a subsequent suit any issue of fact actually
litigated and essential to a valid judgment in a first action.
In Patterson·v. Saunders, 194 Va. 607 (1953}, the court
stated that a fact necessarily involved in an issue on which
there has been a judgment is thereby conclusively settled in
any suit thereafter between the same parties and their privies.
That same court recognized that the doctrine of collateral
estoppel is premised upon the principle that one •shall not the
second time litigate• the same issue that has been tried and
determined by a court of c2mpetent jurisdiction.

The Patterson

court also noted that •it is for the public good that there be
an end of litigation.•

194 va. at 612.

At the very heart of the 1959 annexation proceedings was
the question of where to establish the new boundary between
Portsmouth and Norfolk County, now the City of Chesapeake. The
annexation court having conclusively determined the southern
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boundary of the City of Portsmouth to be •the northerly
right-of-way of the main line of the Virginia Railway Company,•
the City of Portsmouth is now collaterally estopped to petition
this court to appoint commis_sioners, since this procedure in no
way ensures that a boundary consistent

~ith

the decree of the

Annexation Court will result.
The questions of res judicata and collateral estoppel
related to an annexation decree were raised in litigation
between the same two cities in Portsmouth v.- Chesapeake, 205
Va. 259 (1964).

In that case, the City of Chesapeake contended

that the annexation order of August 20, 1959 presently in question had conclusively determined that Portsmouth was not
entitled to annex a portion of the territory later sought to be
annexed in another proceeding commenced in 1961.

The Supreme

Court affirmed the annexation court's overruling of this motion
to dismiss since the issues of necessity for an annexation in
the later [1961] suit were obviously not.the same as those
involved in the prior suit [that which concluded. with the
Annexation Order of August 20, 1959].

This case is certainly

not determinative of the collateral estoppel issue raised here,
since the boundary question now at issue was unquestionably
judicially determined in the earlier proceeding.

In its

present Petition to Appoint Commissioners,'Portsmouth seeks to
have this court provide the means to determine the boundary
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between Portsmouth and Chesapeake.

As noted by the Supreme

Court in the Portsmouth v. Chesapeake case, the City of
Chesapeake is a privy to the County of Norfolk.

Accordingly,

both parties to the present proceeding are collaterally
estopped from challenging the boundary determination the
annexation court made in 1959.

Finally, the Portsmouth v.

Chesapeake case stands for the proposition that the doctrine of
collateral estoppel is applicable against local governments to
prevent a second litigation of issues between the same municipal parties even in connection with a different claim or
cause of action.

See also 2 Antieau, Municipal Corporations, S

16.67.

The boundary between Chesapeake and Portsmouth has been
properly established by the legislative process through statutory

annexation.proceedi~gs.

One of the three boundary change

methods having thus already been employed, this dispute now
concerns the construction of a judicial order, clearly the
responsibility of the judiciary.
IV.

A DECLARATORY JUDGMENT IS APPROPRIATE.
A.

To Interpret an Ambiguous or Unclear Judicial Order.
Having resolved that the statutory procedure for

appointment of boundary commissioners is inappropriate, the
best procedural method to resolve all pertinent issues, particularly review of a judicial decree, is a declaratory judgment.

-12-
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Declaratory Judgments are provided for by statute in Virginia
Code Section 8.01-184, et seg.

Some of the situations where a

declaratory judgment is appropriate are· as follows:
•controversies involving the interpretation
of deeds, wills, and other instruments of
writing, statutes, municipal ordinances, and
other governmental functions, may be so
determined, and this enumeration does not
exclude other instances of actual antagonistic assertion and denial of right.•
va. Code Section 8.01-184.

This is an extremely broad provi-

sion, including all types of •actual
denial of right•.

antagon~stic

assertion and

It is true that declaratory judgments are

intended to supplement, rather than supersede, ordinary causes
of action and that customary processes of the court, where they
are ample and adequate, should be adopted Where a right has
matured or a wrong has been suffered.

Liberty Mutual Insurance

Company v. Bishop, 211 Va. 414 (1970); Williams v. Southern
Bank, 203 va. 657 (1962).

These maxims are all well and good,

but do not address the crucial question: Is a declaratory judgment the appropriate procedure for

revi~w

of a judicial decree?

It is a general.rule that judgments and decrees speak
for themselves, and that declaratory judgment proceedings are
not available to modify or declare rights thereunder.
Am.Jur. 2d, Declaratory Judgments, Section
Declaratory Judgments, Section 43.

17~

22

26 CJS,

However, there is a

significant exception to this general rule clearly set forth in
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both case law and treatises:

although declaratory relief

proceedings are not intended for questioning judicial decrees
already entered, where a decree has become a source of definite
rights and is unclear or ambiguous, declaratory relief may be
granted.

Royal v. Royal, 246 Ga. 229, 271 S.E.2d 144 (1980);

Minne v. City of Mishawaka, 240 N.E.2d 56 (Ind. 1968); 26 CJS,
Declaratory Judgments, Section 43, pg. 27, n.53.

In the Royal

case, language in a divorce decree provided that property was
set aside for the wife •tor the purpose of making a home for
herself and children.•

The wife requested a declaratory judg-

ment to determine whether her interest in the property was a
fee simple.

The Georgia Supreme Court held that the declara-

tory judgment action could be maintained to ascertain the
rights of the wife, since these were not clearly expressed in
the decree.
In National-Ben Franklin Fire Insurance Co. v. Camden
Trust Co., 115 A.2d 589 (N.J. Super. 1955), aff'd., 120 A.2d
_ 754 (N.J. 1956), the court recognized that a party seeking a
declaratory judgment was bound by the terms of an earlier judgment, which is res judicata as to the issues there decided.
However, where a declaratory judgment is seeking neither
correction nor alteration or amendment of the judgment, the
court held that a declaratory action is appropriate to ·
determine the effect of the prior judgment.

-14-
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Numerous other

(
courts have reached precisely the same conclusion.

Koscot

Interplanetary, Inc. v. State ex. rei. Conner, 230 So.2d 24
(Fla. App. 1970) (ambiguous judicial decrees appropriate subject for declaratory judgment); Randlett v. Randlett, 401 A.2d
1008 (Maine 1979) (declaratory judgment appropriate to clarify
terms of a prior judgment); Reshetar v. Reshetar, 246 N.W.2d
846 (Minn. 1976) (declaratory judgment appropriate to resolve
what parties agreed to where rights under decree are left in
doubt); Carpenter v. Carpenter, 645 P.2d 476 (Okla. 1982) (concurring opinion) (declaratory judgment appropriate to interpret
a judicial decree where provisions thereof are doubtful or·
ambiguous).
It is significant that none of the Virginia cases
addressing the availability of declaratory judgments relate to
an·ambiguous or unclear judicial decree.

In Board of

Supervisors v. Bazile, 19s·va. 739 (1954), the court held that
after a full and final adjudication, a court order cannot be
alter~d,

modified, enlarged or diminished in any manner or

degree in a declaratory judgment proceeding.

However, ambigu-

ity of the order was not at issue in this case.

As noted in

the Camden Trust Co. decision, supra, declaratory judgments are
not effective to seek correction, relief, alteration or
amendment.

Therefore, the Virginia

cour~'s

determination in

Bazile with respect to a declaratory judgment is in accord with
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the weight of authority.

Accordingly, Virginia law does not

preclude the availability of a declaratory judgment to
determine the effect or construction of the annexation order
rendered in 1959 should this Court determine the language of
that order to be ambiguous.
Of course, if the City of Portsmouth bad time to
reconvene the annexation court within the five year period
provided by statute (Va. CodeS 15.1-1047(b) and (c))2 and
request that court to enforce the performance of the terms and
conditions under which the annexation was granted, a·declaratory judgment would not be appropriate.

More than 18 years

having passed, however, since the annexation court could have
been reconvened, the exclusive remedy by which the Annexation
Order may be construed is that of declaratory judgment.
B.

A Declaratory Judgment is Appropriate To Resolve All
Pertinent Issues.
There are additional issues which must be determined

in order to resolve this boundary dispute between the cities.
These concern the equitable considerations of laches and

2

The five year period during which an annexation court is
to exist was changed in 1979 to 10 years. 1979 Virginia
Acts c. 85. The functions of the annexation court upon
reconvening are to enforce the terms and conditions of the
annexation order that it has entered. Portsmouth v.
Chesapeake, 205 Va. 259 (1964). After 10 years the court
cannot function. Rockingham v. Harrisonburg, 224 Va. 62
(1982).
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estoppel, as well as the related doctrine of acquiescence.
While these issues involve matters of evidence not presently in
the record, Alcoa takes the liberty of referring to such evidence in order to bring such issues to the court's attention
more fully.
The Annexation Order presently in question took
effect at midnight on December 31, 1959.

As

early as June of

1960, Portsmouth city officials evidenced some concern about
the location of the southern boundary of the-ir city as
established by the Annexation Order.

This is shown by the let-

ter of Mr. W.L •. Young, Chief Engineer of the Railroad Company,
in response to an inquiry of the Portsmouth city attorney, Mr.
J.

s.

Livesay, Jr. concerning the very construction of the

Annexation Order (See Attachment D to Chesapeake Brie£).3
During this same period of time, the State Corporation
Commission resolved that the property of the Railroad was
located in Norfolk County and proceeded accordingly.

As shown

by Mr. Livesay's concern in writing to the Railroad, this is
not a case of a city being unaware of its rights; rather, the
City of Portsmouth simply elected to sit back and failed to

3

The Railroad, predecessor in title to Alcoa, was of course
concerned with the location of the boundary for the same
reason as Alcoa, since interpretation of the phrase
•right-of-way line of the main line track• would necessarily determine whether its property was located in the City
of Portsmouth or in Norfolk County.

-17-

t138

(
exercise its right to reconvene the annexation court and
request a conclusive determination of its southern boundary.
The five year statutory period for reconvening the annexation
court having expired, the

C~ty

of Portsmouth may well be

without a remedy now to challenge the accepted boundary of 22
years.
In its Petition to Appoint Boundary Commissioners,
the City of Portsmouth does not allege that it exerted municipal authority at any time over the disputed territory in
question.

It does make this allegation in briefs, after having

had the opportunity to recognize the importance of this factor.4 Portsmouth does refer to its ~xercise of authority over
the disputed area with respect to a former official street map
dated 1965 showing a boundary line in conformity with its
present allegations.

Yet, it appears from Paragraph 10 of

Portsmouth's Petition that its current official map shows a
boundary.that reflects the City of Chesapeake's interpretation
of the Annexation Decree.

Moreover, in

P~~graph

6 of the

Petition, the City of Portsmouth states •the boundary line in
the area in question was, in 1970, arbitrarily placed along the

4

Without trying to contest Portsmouth on questions of evidence that has not even been admitted, the only municipal
service Alcoa's Chesapeake property has received from the
City of Portsmouth is water. All other services are
provided by the City of Chesapeake. Alcoa also owns property in Portsmouth, and this property, as it should be, is
serviced by Portsmouth.
-18-
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southern boundary of Victory Boulevard, which is the northern
boundary of property owned by the Virginia Railway Company, and
not along the northern right-of-way of.the main line of the
Virginian Railway Company.•

Whether or not such placement was

arbitrary, it was done by the City of Portsmouth itself, and
not by the City of Chesapeake.

Thus, for 10 years, up to 1970,

Portsmouth simply never challenged Chesapeake's interpretation
of the Annexation Decree, and then from 1970 until the time it
brought suit, Portsmouth explicitly accepte4 this interpretation and placed its boundary accordingly.
All Portsmouth has said on this question is that it •from
time to time over the years• raised the boundary issue with
Chesapeake (Portsmouth Brief, p. 2).

The conduct by the City

of Portsmouth and the passage of 22 years are strong arguments
that laches, estoppel or acquiescence should prevent the City
of Portsmouth from maintaining any action to assert a boundary
different from the one it honored over this course of time.
1.

Estoppel.
The Supreme Court of Virginia has often cited

the following passage as its summary of the doctrine of equitable estoppel:
The general rule of equitable estoppel ••• is
that when one person, by his statements,
conduct, action, behavior, concealment, or
even silence, has induced another, who has a
right to rely upon those statements, etc. and
who does rely upon them in good faith, to
believe in the existence.of a state of facts
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with which they are compatible, and act upon
that belief, the former will not be allowed
to assert, as against the ·latter, the
existence of a different stat~ of facts from
that indicated by his statements or conduct,
if the latter has so far changed his position
that he would be injured thereby.
Contee Sand and Gravel Co., Inc. v. Reliance Insurance Co., 209
Va. 672, 676-77 (1969).

Similarly, the court in Big Vein

Pocohantas Co. v. Browning, 137 Va. 34 (1923), recognized that
where a party to a transaction induces another to act upon a
reasonable belief that he has waived certain. rights, which he
is entitled to assert, that party will be estopped to insist
upon such rights to the prejudice of the one misled.
inducement may be accomplished by silence.

Such

In this case, the

silence of lessors caused the lessees of mining property to
operate using new mining techniques.

The court held that the

lessors, having failed to voice their objection for two and a
half years, ·could not now assert a theory of liability in conflict with their previous conduct because the changed
conditions would result in injury to lessees.
There is no question that the doctrine of estoppel is applicable to municipal corporations.

While in the past

one major factor was whether the municipality was acting in a
proprietary or governmental capacity, a strong recent trend has
conclusively established that the principles of estoppel apply
to the exercise of governmental functions in certain
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2 Antieau, Municipal Corporations, Section 16A.OO.

See also Halverson v. Village of Dearwood, 322 N.W.2d 761
(Minn. 1982) and Bender v. New York City Health and Hospitals
Corporation, 382 N.Y.S.2d 18. (1976).
More importantly., all reasons for not permitting
est~ppel

disappear where one municipality raises this defense

against another:

•It is now clear that one governmental entity

may assert an estoppel against another governmental entity
through application of the general principles of estoppel.•
Town Board of Marshan v. City Council ·of City of Bastings, 298
N.W.2d 353, 355-56 (Minn. 1980).

Therefore, the capacity in

which Portsmouth asserts its cause is irrelevant to the
determination of whether Chesapeake can successfully assert an
estoppel.
It is also recognized that improvements to the
land in question may be determinative of whether a municipal
corporation should be estopped.
Corporations, Section

16A~l9

2 Antieau, Municipal

(Supp.).

On the present facts,

both the City of Chesapeake and Alcoa, as well as other

privat~

landowners in the affected area, possessed ·and improved this
land without any assertion by the City of Portsmouth that it
had the power to exert municipal authority over this property.
To allow Portsmouth to idly watch the City of Chesapeake promote development of this territory and then be permitted to
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assert authority after improvements are made would be
inequitable.
2.

Laches.
Virginia courts have held that the equitable

concept of laches involves •such neglect or omission to do what
one should do as warrants the presumption that he has abandoned
his claim, and declines to assert his right.•
Goodwin, 219 Va. 1025, 1028-29 (1978).

Meredith v.

The essential elements

of the defense of laches are knowledge and delay.

While laches

cannot be applied against one who is ignorant of his rights,
unless such ignorance is due to negligence, laches will operate
to bar a claim when a party brings suit an unreasonable time
after learning of his rights.
522 (1963).

Rutledge v. Rutledge, 204 Va.

The delay that is necessary for laches is one

which works a disadvantage to another, though an unconscionable
delay also suffices to show laches.
It is certainly clear that the City of Portsmouth knew of
its rights and the surrounding impending problems as early as
1960, when its city attorney inquired of a property owner in
the affected area concerning the Portsouth city boundary.
Moreover, having just completed its annexation in 1959, the
City of Portsmouth obviously had knowledge of the statutory
process by which it could reconvene the annexation court if it
wished to assert further rights in reference to the annexation
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court's order.

Since laches is an equitable doctrine, the

determination of whether a claim is barred requires the
exercise of sound discretion· by the trial court.

While the

statutes of limitations themselves do not direct that courts of
equity shall be bound by the period therein described, a court
should consider any analagous statute of limitations in its
analysis of the question of laches.

Moore v. Exxon

Transportation Co., 502 F. Supp. 583 (E.D. Va. 1980).

Having

failed to bring any action within the five year statutory limit
for reconvening the court, or indeed for another 17 yeats
thereafter, the City of Portsmouth should be barred by the doctrine of laches from maintaining any claim at present that the
boundary is different from the one honored for 22 years.
With respect to the availability of laches as
I
I

between municipal corporations, it is clear that laches may be
!

asserted regardless of whether the municfpality is acting
governmental or proprietary capacity.

~n

a

The general rule is that

laches cannot be asserted against a munic,ipality- to defeat the
public interest.

Where two municipal corporations are
I

involved, however, the reason for the rule disappears, since
there is no sound reason why public policy should penalize the
people of one municipality for the laches of the other.
Mar·icopa County v. Cities and Towns of Avondale, etc., 467 P.2d
949 (Ariz. App. 1970); State v. Clay Co., 285 N.W. 229 (Iowa
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1939); Royal Oaks Township v. School Dist. No. 7, 33 N.W.2d 908
(Mich. 1948);

~

also State Dept. of Treasury v. Campbell, 309

N.W.2d 668 (Mich. App. 1981).
3.

Acquiescence.
Issues of estoppel and laches are further

intertwined in a judicial doctrine known as acquiescence that
addresses the specific question of municipal boundaries.

One

of the leading cases on this question is La Porto v. Village of
Philmont, 382 N.Y.S.2d 703 (1976), in which it is stated:
The doctrine of acquiescence is applicable •••
where, by custom, usage, and the passage of
time, disputed territory has been assumed by
all interested persons to be beyond the
boundaries of one entity of local government
and within those of another, and where property owners or adjacent units of local
government have relied to their detriment
upon the inaction and passivity of a municipal corporation to which knowledge of the
original boundaries at the time of incorporation may be imputed. ·
382 N.Y.S.2d at 705.

Noting that the theory of acquiescence

closely resembles the concept of estoppel, the court further
stated

that

acquiescence is predicated upon a situation in

which •personal, civil and political rights have become fixed
according to the boundaries established by usage.

In

determining that acquiescence was appropriate upon the facts
before it, the court recognized that the Town of Claverack had
been responsible for all capital and maintenance costs for the
disputed area and that this exercise of corporate power was
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within the obvious knowledge of the Village of Philmont, which
was found to have acquiesced in this state of affairs.
While stating the general rule that estoppel may
not be invoked to prevent a municipality from disclaiming the
unauthorized or unlawful acts of its officers, the La Porto
court based its finding of acquiescence upon the •inaction and
passivity• of the village as a corporate entity.
the letter written by Portsmouth City

Attor~ey

Similarly,

Michael Korb in

1970 stating his opinion on the Portsmouth-Chesapeake boundar.y
would not estop Portsmouth by itself.

However, Portsmouth's

inaction and passivity for nearly 23 years

conclusiv~ly

do.

The doctrine of acquiescence is recognized in
numerous other jurisdictions.

Residents of West Side, Etc. v.

City of Detroit, 311 N.W.2d 765 (Mich. App. 1981); Village of
Mendota Heights v. Village of Lilydale, 199 N.W. 2d 803 (Minn.
1972); Scotch Plains Township v. Town of Westfield, 199 A.2d
673 (N.J. Super. 1964); See generally 2 ·McQuillin, Municipal
Corp?!ations, S7.09.
More importantly, the Virginia Supreme Court in
Town of Stephens City v. Zea, 204 va. 88 (1963) approved the
doctrine of acquiescence and held that it is applicable to
resolution of an ambiguous municipal boundary.
usage or custom or contemporaneous construction

Prevailing
were all

determined to be relevant factors to be considered by a court
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in resolving an ambiguous boundary.

Stephens City is also

discussed supra, at p. 3.
The first Virginia recognition of the acquiescence doctrine came in Hamilton v. McNeil, 13 Gratt. {54 Va.)
389 {1856).

This case involved the determination of a boundary

between two counties.

The contemporaneous interpretation and

acceptance the population had given to this boundary and the
fact that exclusive jurisdiction over the territory in dispute
had been exercised by the courts and officers of Pendleton
County without questions being raised by the other county were
determinative of the boundary construction reached by the court
in this case.
Approval of the doctrine of acquiescence is also
found in City of Roanoke v. Blair, 107 va. 639 (1907), re-heard
(1908).

There the court determined that acquiescence was inap-

plicable because the boundary in question was unambiguous.
the same time the court recognized

tha~

At

contemporaneous con-

struction (i.e. acquiescence) would have been relevant, as it
was in Hamilton, had the boundary been unclear.
Thus, upon finding that there is an ambiguity in
the description of a boundary, Virginia courts will apply the
acquiescence doctrine and consider prevailing usage or custom
or contemporaneous construction to determine the boundary in
question.

This is not in contrevention of the general rule

-26-

with respect to legislative determination of boundaries.
Acquiescence in Virginia operates not to change a boundary but
to clarify an ambiguous one.
V.

THE ULTIMATE ISSUE IS .INTERPRETATION OF •RIGHT-OF-WAY• IN
THE ANNEXATION DECREE.

If the

~hove

equitable considerations do not result in a

final determination of the boundary, the court will have to
decide whether the August 20, 1959 Annexation Order ambiguously
describes the southern boundary of the City-of Portsmouth.

The

ambiguity in this case rests on the the meaning of the term
•railroad right-of-way.•

Alcoa and its predecessors in title

have consistently contended that the term •right-of-way• means
all of the property owned by the railroad, an interpretation
supported by the opinion of the United States Supreme Court in
St. Louis, Kansas City and Colorado Railroad Company v. Wabash
Railroad Company, 217

u.s.

247 (1910).

In that case, the court

stated:
The

~rdinary significance of the term
•right~of-way• when used to describe land

which a railroad corporation owns or is
entitled to use for railroad purposes, is the
entire strip of track it owns or in entitled
to use for this purpose, and not any specific
or limited part thereof upon which its main
track or other specified improvements are
located. (Citations omitted.)
217

u.s.

at 253.

No Virginia statute addresses the subject of

the meaning of right-of-way.

In Southern Railway Company v.
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Commonwealth, 205 Va. 114 {1964), the court had occasion to
address Virginia Code Section 56-426, which provides that every
railroad company must keep its right-of-way free and clear of
combustible materials.

In noting that the statute fails to

specify the width of the right-of-way which must be cleared,
the court implicitly accepted the concept that the right-of-way
is not just the land necessary for the tracks.

Where there is

danger of the spread of fire from passing trains, the court
held that •as much of the right-of-way must·be cleared ••• as is
necessary to remove the danger.

What might be necessary in one

place and under certain conditions might not be required at
another place or under different conditions.•

Id. at 120.

The

dissenting opinion of Justice Whittle was even more emphatic
about the indefinite meaning of the phrase right-of-way.

Be

noted that while a railroad under Virginia Code Section 56-347
could acquire by condemnation up to 100 feet for its
right-of-way, there was no prohibition from the railroad's
buying more land to add to its
was •universally followed.•

right~of-way,

Id. at 122.

a practice that

Justice Whittle also

found that there is no agreement among the authorities with
respect to what the term right-of-way is intended to include.
Moreover, even if right-of-way is interpreted to mean a
specified distance from the r·ailroad tracks themselves, the
Annexation Order makes no mention whatsoever of what this
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distance should be.

•.

The fact that there is no generally

accepted distance to apply to the term right-of-way is yet
another indication that the boundary description of the
Annexat~on

ap~ly

Order is ambiguous.

Accordingly, the court may

the principles of acquiescence and resort to custom and

usage and contemporaneous construction, factors that will
demonstrate that the City of Chesapeake, and not the City of
Portsmouth, has exerted municipal authority in all respects
over the disputed area.
SUMMARY
In summary, the appropriate means by which to resolve the
existing boundary dispute is by declaratory judgment for the
various reasons set forth above.

Such legal proceeding is

necessary to consider the various legal issues that are
involved, the most fundamental of which is the interpretation
and construction of a judicial order.

Accordingly, the

Petition to Appoint Commissioners should be dismissed.
ALUMINUM COMPANY OF AMERICA

William E. Rachels, Jr., Esquire
Robert L. Dewey, Esquire
Willcox, Savage, Dickson,
Hollis & Eley, P.C.
1800 Virginia National Bank Building
'Norfolk, Virginia 23510
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TOWNSHIP OF SCOTCH PLAINS, a mu•
nicipal corporation of the State of.
New Jersey et al., Plaintiffs,
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TOWN OF WESTFIELD, a municipal corpo•
ration of the State of New
Jersey, Defendant.
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4. Municipal Corporations ¢:=24
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Thomas H. STOUDT et al., Plaintiffs,
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TOWN OF WESTFIELD In the COUNTY OF
UNION, a municipal corporation of the
State of New Jersey, Defendant.

,
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;ur1es.

Nos.

L-18201~1

An annexation proceeding is generally
not subject to collateral attack unless the
proce~dings were absolutely void.

P. W., L-19254-61 P. W.

Although municipal boundaries should
be described with such certainty that area
within municipal bounds can be determined,
some ambiguities in description of municipal boundaries is permissible.
5. Municipal Corporations G=24

Evidence extrinsic to an act of annexation may be examined if necessary to determine exact municipal boundaries.

Superior Court of New Jersey
Law Division, Union.County.
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April 7, 1964.

Actions to set aside ordinance providing
for construction of a town garage and to
enjoin any action pursuant to the ordinance.
The Superior Court, Law Division, Union
County, Feller, J. S. C., held that proposed
site for garage was within the town, that
construction of garage in residence zone
was permissible under town zoning ordi..
nance, and that the proposed use would not
deny equal protection of the laws, would not
constitute a nuisance, did not violate a previous stipulation between town and neigh·
boring township and would not constitute an
arbitrary, capricious and unreasonable act
by the town.
Judgment in accordance with opinion.
1. Municipal Corporations

~29(1)

Statute providing that in case of dis·
puted municipal boundaries the matter may·
be referred to a commission was inapplicable
to controversy involving validity of legista..
tive act annexing a particular area to town.
Laws 1915, c. 2i0; N.J.S.A. -40:43-67 et
seq.
2. Municipal Corporations $=24

Some exactitude in setting up municipal
boundaries is required.

Municipal Corporations ¢::::>29(1)

An annexation statute should be read
with a view to determining legislative intent
if possible, and not with view of rendering
it void if minor inaccuracies are found.
7. Statutes G=J83

A sensible rather than a literal reading
of legislation is called for, unless literal
wording is so compelling as to evince a clear
legislative design.
8. Municipal Corporations e=29(1)

1915 Act annexing territory to town
was not defective because named road referred to therein was no longer so described,
where 1915 map referred to road by same
name and showed courses and distances referred to in statute, particularly in view of
failure to question boundary during intervening period. Laws 1915, c. 270.
9. Zoning ¢:=278

Words "public building" within town
zoning ordinance permitting public buildings in residence zone included a town
garage.
See publication Words and Phrases
for other judicial COJlStructions and
dcfinitioDB.

199 A.2d-43
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10. Zoning ¢=278

times and under all circumstances regardl('ss
of location or surroundings.

Provision of township zoning ordinance
permitting public buildings in a residence
zone was not limited by further provision
with respect to structures that might be
constructed with board of adjustment ap:..
proyal, including public utility buildings
except storage yards or garages, since
exception related only to public utility build~
ings or structures.

A town garage located in a residcnc:~
zone would not constitute a "nuisance r~
se."

II. Zoning ¢='237

18.

Even if town zoning ordinance pro~
hibited construction of. a municipal garage in
residence zone, municipality could disregard
ordinance and erect municipal building if it
was necessary.

Proposed operation of town garaR'e in
residence zone was not shown to be :a
nuisance where it would be several hundred
yards from neighboring homes, although 1t
might subsequently be shown that, as open ted, it bad become a nuisance.

12. Constitutional Law e:=t225(1)

Town zoning ordinance in so far as it
permitted public buildings in a residential
zone was based upon reasonable classifica~
tion and did not violate equal protection
guarantees of federal and State Constitu~
tions merely because classification allowed
public buildings in residential. zone while
excluding such uses by private individuals.
U.S.C.A.Const. Amend. 14; Const.1947, Art.

I.

See public:1tion Words and Phr:1ses
for other judicial constructions :md
definitions.
17. Nuisance ~3(11)

Nuisance

~3(11)

19. Stipulations

~14(6)

Erection of town garage in a residence
zone would not violate stipulation for dis·
missal between town and neighboring town~ .
ship under which town agreed that area 1!1
question would not be rezoned for industrw
purposes unless there was substantial change
in neighborhood, v.·here use involved did not
require any rezoning.

13. Zoning ¢=33

20. Zoning e=102

Restrictions on land use must be general
and uniform within a particular zone, and
classifications must be founded on real and
not feigned differences.

'Where it is contended that proposed
location of public building woutd constitute
an arbitrary and unreasonable act, contemplated use is not to be judged on its reasonableness in respect to adjacent landowners,
but test is whether a reasonable altemativ~
has been rejected by the municipality.

14. Constitutional Law ¢=21 I

Equal protection clause secures equality
of right by forbidding arbitrary discrimination between persons similarly circumstanc·
ed, but .classification bearing reasonable
relation to service of general welfare is not
arbitrary or discriminatory.
15. Zoning

~603

r'f classifications in zoning ordinance
are fairly debatable, court will not·interfere.
16. Nuisance

~3(1)

A "nuisance per se'' is an act,. occupation or structure which is a nuisance at all

21. Zoning ¢=648, 682

Burden of proving unreasonableness oi
public use of property is upon one who
attacks an ordinance, and proof of unreason·
ablcness must be beyond debate.
22. Zoning c=644

Record established that, in view oi
objections to rejected sites, decision as tc
location of town garage in residence zone
was not arbitrary or unreasonable.
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2:. Constitutional Law ¢=81 ·

~gardless
ll.;
~
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rases

~-

and

be constructed on a portion of the premises
known as Lot 1, Block 785, in the Town of
\Vestfield. These premises are part of that
area of \Vestfield l-nown as Tamaques Reservation, a municipal park area, and are
presently zoned for the highest one-family
residential use-Zone "A." ·

Rights in land must give way to greater
··~·ds of community implemented by a
.. sonablc exercise of the police power.
:' ~. Zoning ¢=115

A finding that location by town of
garage in residence zone was reason··'·!e applied to adjacent township, since
~· :!_iacent municipality is entitled to only the
··:me consideration as is due residents of
:···.micipality contemplating improvement.
• ·:;:1

rtce per

~-

The interest of the Township of Scotch
Plains and of the residents of that township
in the case arises from the fact that the site
upon which the proposed municipal garage
is to be located adjoins property within
Scotch Plains. The latter property is also
zoned residential by the Scotch Plains zoning ordinance.

·-.

·age iD ::;:·

be.a i=··
:mdred .~
1ugh it ··. ·
1perat- -=:::·;:-.;.;)

Edward Sachar, Pla.infield, for plaintiffs
.;::,cotch Plains Tp. and others (Sachar,
~::char & Bernstein, Plainfield, attorneys).

;;;.-

Fred G. Stickel, III, Newark, for plain:ifis Thomas H. Stoudt and others (Stickel
~·~ Stickel, Newark, attorneys).

. :~i

dence

~;;·

r dis~

:-$:

town-

\Villiam F. Tompkins, Newark, and Hor:.::c E. Balcer, \Vestfield, for defendant
=! .um, Biunno & Tompkins, Newark, and
~ r•Jrace E. Baker, Westfield, co-counsel;
·,·:,~odore L. Abeles, Newark, on the brief).

FELLER, J. S. C.
These are consolidated actions in lieu of
t•rerogative writs brought by the Township
of Scotch Plains, residents of that township
and Yarious residents of the Town of \Vestfield, against the Town of Westfield. In this
action plaintiffs demand judgment setting
aside :m ordinance enacted by defendant and
permanently enjoining it from taking any
action pursuant to the ordinance. The ordiJ •ancc in question is entitled:

.

•-'

ol
ta
IDe

The need for a new town garage is undisputed by the parties. The property upon
which the former garage was located had
been sold to Hahne & Co. in 1961 for use
as a department store building site. The
town has been without a municipal garage
ever since and has been using temporary
facilities in its stead. Shortly after the
sale to Hahne & Co. the planning board conducted studies of \·arious sites for the ne\v
garage. For various reasons which will be
mentioned later, several locations within the
town were r~jected and finally the site in
dispute was chosen. Plaintiffs then brought
this suit challenging the actions of the Town
of \Vestfield. They contend that the action
of the town is illegal for various reasons
which may bt; summarized as follows:
( 1) The proposed site is not within the
Town of Westfield;
(2) The proposed use would Yiolate v.restfield's own zoning ordinance ;

"An Ordinance Providing for the Construction of a Municipal Garage, acces::>ory improvements and appurtenances,
the appropriation of the monies necessary therefor, and the issuance of bond
anticipation notes for the financing of
~aid work."

(3) If the property is within \Vestfield
and if the proposed use is allowed by
Westfield's zoning ordinance, plaintiffs are denied the equal protection
of the laws guaranteed by the Fourteenth Amendment of the United
States Constitution and Article I of
the New J erscy Constitution;

1: prO\·idcs that a new municipal garage,
improvements and appurtenances

( 4) The proposed use would constitute a
nuisance;

a~ccssory
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[2, 3] Furthermore, the court agrees
with plaintiffs that a certain exactitude in
setting up municipal boundaries is required.
See Durning v. Board of Elections of Portage County, 1i4 N.E2d 28i (Ohio Ct.App.
1960). However, it remains to be seen
just what degree of certainty suffices. Before this is done it might be helpful to inquire into plaintiffs' status to raise this point.
Various courts ha\·e "nonsuited" parties
raising similar points, on the ground of
laches, State ex rei. Landis,•. Town of Boca
Raton, 129 Fla. 673, 177 So. 293 (Sup.Ct.
1937) or estoppel, State ex rei. Landis v.
City of Coral Gables, 120 Fla. 492, 163 So.
308, 101 A.L.R. 578 (Sup.CL1935). In addition, it is generally held that an annexation
proceeding is not subject to collateral attack
unless the proceedings were absolutely void.
Town of Coushatta v. Valley Electric Member Corp., 139 So.2d 822 (La.Ct.App.l961);
Village of Lynbrook v. Cadoo, 252 N.Y.
308, 169 N.E. 394 (Ct.App.1929), reargument denied 252 N.Y. 617, 170 N.E. 165 (Ct.
App.1930). The above bars to bringing suit
seem to be more readily applied when a considerable period of time has elapsed after
the boundaries have been set. McQuillin,
Municipal Corporations (3d ed.), sec. 7.41,
p. 375. However, rather than applying any
of the abo,·e, it would seem that as the question has already been presented to the court
and argued by the parties, the most reasonable disposition will be to base the decision
on the annexation act itself, since it is evi·
dent there is no merit to the claim that it is
defective.

(5) The proposed use would violate a
previous stipulation between Scotch
Plains and Westfield;
(6) The proposed use would constitute .an
arbitrary, capricious and unreasonable act.

I
The property upon which the town garage
is to be constructed is part of Lot 1, Block
785, as laid out and delineated on the tax
map of the Town of Westfield. This same
property was a part of the Township of Fanwood (now Scotch Plains) prior to 1915.
At that time, in response to a resolution of
the governing body of Westfield, the Legislature enacted legislation annexing this
land to Westfield. The act of annexation is
chapter 270 of the Laws of 1915. It is the
contention of plaintiffs that this legislation
was defective, and that Lot 1, Block 785,
never became a part of Westfield, and presumably they contend that it still remains a
part of what is now Scotch Plains. Seemingly, this is the first time this legislation has
been attacked in a period of some 48 years.
The exact basis of their contention that L
1915, c. 270, is defective is that the beginning
point of the annexation, as described in the
act, is "Rahway road.'' Since it is apparent
that there is no such street in the vicinity,
plaintiffs contend that the annexation is inaccurately described and uncertain, thereby rendering it defective. Plaintiffs further
argue that the act of annexation should be
complete and exact on its face, and that
extrinsic evidence should not be used to determine the land annexed.
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[ 4] As was said pre\·iously, municipal
boundaries should be described with such
certainty as to render it possible to determine the precise area intended to be included within the municipal bounds. But the
law does a1low ambiguities in the description
of municipal boundaries, for we know that
such descriptions are not to be construed
with the same strictness as those outlining
the boundaries in grants or contracts. Ross
, .. !.Iayor and Council of Borough of Edgewater, 115 K.J.L. 4ii, 180 A. 866 (Sup.Ct.

(1] The parties have evidently felt that
N .J .S.A. 40 :43-67 et seq. is not applicable

here. The above statute provides that in
case of disputed municipal boundaries, the
matter may be referred to a commission by
the court. The court agrees that this statute
is inapplicable since we are here confronted
not so much with a boundary dispute as with
the validity of an act of the Legislature.
This latter matter is properly a judicial function rather than a quasi-judicial one.
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1935); McQuillin, lfunicipal Corporations
(3d ed.), sec. i.OS, pp. 261-262.
[5-7] It is also stated in McQuillin, sec.
7.05, at p. 262
"In ascertaining the municipal boundaries, due weight should be given to the
contemporaneous interpretation of the
courts and other lawful authorities and
by the population at large. Afaps
published by authority of law may be
referred to as evidence."
This court takes this to indicate that evi,.lence extrinsic to the act of annexation it~eli may be examined, if necessary, to deter.aine the exact boundaries. Moreover, the
statute annexing part of Fanwood to West:; ·:Id must be read with a view to determining
t!1e legislative intent, if possible, and not
":ith a Yiew to rendering it null and void if
:ninor inaccuracies are found. 82 C.] .S.
~~tatutes § 342, p. 685; McQuillin, Municipal
Corporations, sec. 7.05, p. 262. A· sensible
rather than a literal reading of legislation
is called for, unless the literal wording is so
C't>mpeling as to evince a clear legislative
•icsign. Schierstead v. City of Brigantine,
29 N.J. 220, 148 A.2d 591 (1959).
[8] This court is convinced, after having
studied all the evidence, that the road referred to in L.1915, c. 270, is the road presently known as Lamberts Mill Road. The
\'arious exhibits have shown that this road
has been known in the past as "Radley
Road,'' "Raritan Road," "Raritan Road or
Lambcrts ~fill Road," and "Rahway Road."
The basis for the use of "Rahway road" in
L.J915, c. 270, is quite apparent. Pursuant
ll) a resolution of the governing body of
\\' l'stft dd instructing the town attorney and
town surveyor to draft a bill for submission
to the Legislature providing for the annexat:on of a certain tract then lying within the
Tu\\'nship of Fanwood, a map was prepared
out1ining the tract to be annexed. This
rnap was prepared in January 1915, before
LI91~. c. 270. was passed. On it the then
r•rl·sent boundary line, now known as Lam-

berts ~!ill Road, is noted as being "Rahway
Rd." in quotation marks, just as appears
in the statute. In addition, the courses and
distances shown on the map are exactly
those included in the statute ( e-~cept the directions of the courses are reversed). The
similarities between the map and the statute lead to the conclusion that the figures
used in the 1915 act were derived from the
map or an accompanying draft of the proposed legislation.
The question thus arises as to whether the·
use by the Legislature of the term "Rahway
road," when the. road is presently lmown as
Lamberts M:ill Road, makes the anne.xation
defective. The court holds that it does not.
This holding is based upon alternative premises: (1) if the road was officially known as
Rahway Road in 1915 when the property
was annexed, the Legislature was perfectly
correct in referring to it as "Rahway road"
in the act, and the mere change of name
from then to now has no effect upon its
validity; (2) if the road was officially lmown
as Lamberts ~\fill Road in 191S and popularly
known as "Rahway road," then the use of
the popular terminology does not affect the
validity of the act since the intent of the
Legislature may still be determined.
The strongest proof that the terminology
used accurately set out the boundary of
Westfield is the fact that the boundary
as established has stood without- question
for a period of 48 years, and has been
acquiesced in by all parties to this suit
for that period of time. See lfcQuilHn,
Municipal Corporations, sec. 7.09, p. 2i4.
Since the annexation act sufficiently describes the property annexed, it is the
opinion of this court that L.1915, c. 270,
is not defective and that the property was
properly annexed to the Town of Westfield and is presently part of that municipality.
II

[9] Article VI, section 1 of the \Vestfield zoning ordinance lists the uses which
are permissible within a Residence "A"
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Zone. Section 1(b) states that permissible
structures include:
"(b) A church, school (other than a·
regular private school), fmblic building, public park or public playground."
(emphasis added)
Plaintiffs contend that the meaning of the
words "public building'' must be construed
in conformiti with the intent and purposes
of Article V"I, which is to create a residential zone. In view of this intent, "public building" must necessarily be construed
to mean · something in the nature of a
library or museum. At any rate, the!'e
words should not be defined to include a
town garage. Defendant, on the other
hand, argued that the words define themselves and presumably include all buildings
owned and operate~ by the municipality.
Black's Law Dictionary defines "public
·
building" to be:

"* * *

Any building held, used, or
controlled exclusively for public purposes by any department or branch of
government, state, county, or municipal,
without reference to the ownership of
the building or of the realty upon
which it is situated. * * * A building belonging to or used by the public
for the transaction of public or quasi
public business. • • • ,

etary functions is relevant to this controversy. The distinction is illusory;
whatever local government is autho:-ized to do constitutes a function oi
government, and when a municip~Ety
acts pursuant to granted authority it
acts as government and not as a pri,·atc
entrepreneur.
The distinction has
proved useful to restrain the ancicr:!
concept of municipal tort immunit)·,
not because of any logic in the distinction but rather because sound policy
dictated that governmental immunity
should not envelop the many activities
. which government today pursues to
meet the needs of· the citizens. Cloyes
v. Delaware Township, 23 N.J. 32..;.,
129 A2d 1, 57 A.L.R2d 1327 (1957).
We see no connection between that
classification and the problem beiore
us. Surely the supply of water cannot be deemed to be a second-class activity in the scheme of municipal functions. Nor is it significant that the
municipality serves areas in addition
to its own, for from the nature of the
subject, cooperative action among municipalities is imperative and consonant
with the governmental nature of the
activity." (26 N.j. at p. 584, 141 A.
2d at p. 311)

Furthermore, a reading of Washington
Twp. v. Ridgewood Village, 26 N.J. 578,
141 A2d 308 (1958), indicates that the
intention of our Supreme Court is to restrict the distinction between governmental
and proprietary functions to cases of municipal tort liability and not to inject it
in controversies of this type. In that
case the court said:

(10] The court, furthermore, cannot
agree with plaintiffs' contention that the
special use section (article VI, section 2)
of the \Vestfield zoning ordinance prohibits
the use contemplated here. That section
recites that certain designated uses cay
be constructed in a Residence "A" ::o:1e
if board of adjustment approval is gotten.
These uses include "public utility buildings or structures except storage yards or
garages, or work shops." (emphasis added)
It is clear that the italicized restriction
docs not relate to the permitted uses oi
section 1 (including public buildings), b-.1t
rather to the usc which it modifies-public
utility buildings or structures.

''Vv"e cannot agree that the distinction bet ween governmental and propri-

Therefore, it is the opinion of this court
that the phrase "public buildings·' indued

Certainly, the proposed use involved here
is to be "held, used or controlled exclusively for public purposes." Public interest
in the maintenance of municipal roads and
parks cannot be denied.
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:t municipal garage facility, and that the
!"\!Striction contained in section 2 does not
:~crtain to the uses allowed under section

(11] Even if the terms of the zoning
urdinancc prohibited the construction of
: municipal garage, under generally ac··:ptcd principles of law which have been
:·. ~eated recently by our courts, the mu!dpality could disregard the ordinance
··1d erect a municipal building if it was
.... cessary. In Thornton v. Village of
~.::dgewood, 17 N.J. 499, 111 A.2d 899
· 1055), it was said:

"There is authority to the effect that
municipal officials usually comply with,
:md should be the first to obey~ the
requirements of the municipal zoning
ordinance. Bassett, Zoning (1940), pp.
31, 212 However, it is said, 'The
need of a public building in a certain
location ought to be determined by the
i cdcral, state, or municipal authority,
:1nd its determination on the question
fit necessary or desirable location cannot be interfered with by a local zoning
···rdinance. * * *' Id., p. ·31, cf.,
;d., p. 212." (17 N.J. at p. 513, 111
. \.2d at p. 906)
The fact that the zoning ordinance proh!hited the proposed use would be of no
cr.nsequence under the above-cited author-
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[12] Since it is the opinion of this
,.OJnrt that the \Vestficld zoning ordinance
:..:rmits the construction of a municipal ga:· ~·~I! in a residentially zoned area, we must
•·. ,\·: <h·al with the question of whether this
:-· ·llits in a Yiolation of the equal protec: :. •n g-nar~ntces of the United State Con·titntinn (Fourteenth Amendment) and'the
X,·w .h·rscy Constitution (Article 1). It is
t·L,iutiffs' contention that a classification
•:. itich would allm,· public buildings in a res:.: •. ntial zone, while excluding such uses by
l•ri,·;tf<' inflh·i<lnals, would be based upon a
i,.;~n<'u llifTercnee and would be violative of
tl:.- constitutional provisions cited abo,·e.

679

Thus it seems that plaintiffs are attacking
\\·estficld zoning ordinance in general,
rather than its application in this situation.

th~

[13-15] It is true that restrictions on
land use must be general and uniform within a particular zone, and d1at classifications
must be founded on real and not feigned
differences. Rockhill Y. Chesterfield Tp.,
23 N.J. 117, 128 A.2d 473 (19Si}. The
equal protection clause secures equality of
right by forbidding arbitrary discrimination
between persons similarly circumstanced.
This principle bars invidious discrimination. Schmidt v. Board of Adjustment of
Newark, 9 N.J. 405, 88 A.2d 607 (1952).
Classification is not arbitrary or discriminatory in the invidious sense if it bears a reasonable and just relation to the service of
the general welfare. Ibid., 9 N.J. at p. 422,
88 A.2d 607. Furthermore, if the classifications in a zoning ordinance are fairly debatable, the court will not interfere.
Thornton , •. Village of Ridgewood, supra;
Yanow , .. Seven Oaks Park, Inc., 11 N.J.
34, 94 A.2d 482, 36 A.L.R.2d 639 (1953) ;
Gilman , .. City of Newark, 73 N.J.Super.
562, 180 A2d 365 (Law Dh· .1962) ; Euclid
v. Ambler Realty Co., 272 U.S. 365, 4i S.
Ct. 114, i1 L.Ed. 303 (Sup.Ct.1926). It has
been held that distinctions between municipal and prh·ate property or activities constitute a reasonable classification ior zoning. l\1cCarter v. Beckwith, 247 App.Div.
289, 285 N.Y.S. 151 (App.Div.l936).
Again, it has been held that a zoning ordinance may e.""tempt municipal buildings from
zoning restrictions. City of Cincinnati v.
\Vcgeboft, 119 Ohio St. 136, 162 N.E. 389
(Sup.Ct.l91S). This view seems to ha,·e
been adopted by the courts of this State in
Thornton , .. Village of Ridgewood, supra.
There the court, 17 N.J. at page 513, 111 A.
2d 899, pointed out the existence of authority for a municip<!lity's disregarding its own
zoning ordinance when a public building
was needed in a particular location. Ii it
could construct a building prohibited by its
zoning ordinance, it could certainly provide
for the inclusion of public buildings within
the residential use S<'Ction of its zoning or-
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dinance. But the opinion here need not rest
upon such ground. For in Thornton, supra,
the Supreme Court answered the same contention raised here as to improper classification, saying:
"It was asserted by the plaintiff that
the use of a building in a residential
zone for the purpose of municipal government administration is contrary to
the zone plan and the theory of the
zoning statute, and therefore is an improper classification. This argument
cannot prevail. If the municipality
were completely residential no one
would say that the use of its municipal
offices would be incompatible. \\TJtere,
as here, the municipality is not entirely residential the most that can be said
against the use in a residential zonecontemplated by section 4 of Ordinance
No. 993, ante, and proposed to be made
of the Elks premises purchased by the
village, is that the classification is fairly debatable. Where such a condition
is disclosed, the legislative judgment
must prevail." (17 N.J. at pp. 514-515,
111 A.2d at p. 907; emphasis added)
In view of the law as stated above, this
court is of the opinion that the zoning ordinance of Westfield, insofar as it permits
public buildings in a residential zone, is
based upon a reasonable classification.
Therefore, there is no arbitrary discrimination between persons similarly circumstanced, and no violation of either the
Fourteenth Amendment to the United
States Constitution or Article I of the
!-lew Jersey ConsHtution.

III
[16, 17] Immediately upon the presentation of this question we may disregard
the notion that the proposed use constitutes
a nuisance per se, which is defined as "an
act, occupation or structure which is a
nuisance at all Hmes and under all circumstances, regardless of location or surroundings." Priory v. Borough of Manasquan,
39 N.J.Super. 147, 120 A.2d 625, 630 (App.

-

Div.1956). Certainly, a municipal function
which renders a public service would not
come within this classification. On the:
other hand, the operation of the to'wr,
garage may im·olve the maintenance of a
nuisance per accidens, even though such
use is permitted by the zoning ordinance of
Westfield. Kozesnik v. Montgomery Tp,
24 N.J. 154, 131 A.2d 1 (1957).
[18] Plaintiffs argue that the operatio:J
of the town garage is an industrial one;
that it involves the continuous loading and
unloading of construction materials; that
storms necessitate its operation 24 hours a
day; that such ~ operation involves loud
noise, dust and dirt to an extent where they
cause unreasonable interference with the
rights of homeowners in the immediate
vicinity of the proposed site; and that the
operation of the town garage will create a
very large additional volume oi traffic on
surrounding streets. They conclude from
the foregoing that the operation of the garage will constitute a prh·ate, if not a public, nuisance. At trial these allegations
were disputed by defendants. It was testified that the site was several hundred yards
from neighboring homes ; that buffering
would . conceal it from the view of these
homes ; that any noise incident to its operation would not travel further than 500
feet; ·and that the building itself was to be
of colonial structure and an excellent
building lvith good aesthetics. Balancing
the various contentions, this court is of the
opinion that plaintiffs have not sustained
their burden of showing by clear and convincing evidence that the operation of the
garage will constitute a nuisance.
In plaintiffs' brief heavy reliance is
placed on Sans v. Ramsey Golf & Country
Club, Inc., 29 N.J. 438, 149 A2d 599, 6S
A.L.R.2d 1323 ( 1959). That case invoh·cd
a claim that the operation of certain parts
of a golf course constituted a private nuisance. The court there said:
uLitigation of this type usually deals
with the conflicting interests of prop-

,
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IV

This court will therefore refuse to enjoin
t!1c proposed construction, leaving plaintiffs
the remedy of a suit based on nuisance if
H:bscqucnt operations prove to be such.

public interest is in\"Ol\"ed, the results
reached in a particular case might differ
from where the rights of a pri\"ate property owner were im·olved. This view is

(19] A prior proceeding between the
Township of Scotch Plains and the Town
. of Westfield (Docket L-4509-59 P.W.) was
·'I other words, the process of adjudication
dismissed after the following stipulation
·. quires recognition of the reciprocal right was entered into:
i each owner to reasonable use and a bat"WHEREAS, the Town of West:: cing of the conflicting interests. The
field has adopted an Ordinance amend.t:!hy of a defendant's conduct must be
ing its Zoning Ordinance eliminating
··:dghed .against the quantum of harm to
the map referred to in section 4 of said
.·. (' plaintiffs. The question is not whether
Zoning Ordinance 871, Lot 1, Block
. person is annoyed or disturbed, but wheth785,
which tract is contiguous and bor,.,. the annoyance or disturbance arises from
ders on Scotch Plains,
~ unreasonable use of the neighbor's land
; ·· operation of his business. Sans v.
WHEREAS, it is agreed that said
: '-.msey Golf & Country Club, supra;
Lot 1, Block 785, shall not be rezoned
"':·~sser on Torts (2d ed. 1955), p. 410.
for industrial purposes unless and until
::··om the above it appears that it is .not the
there is a substantial change in the
\:-c of one's land that may be reviewed by
neighborhood, reserving the right
,~ ~ courts, but rather the mode of the use
however, on the part of the plaintiffs
c:1osen by defendant. In other words, this
to oppose any change by suit or otherc-0urt does not feel that defendant may be
wise,
j.:-ohibited from using its land for a town
It is on this 5th day of February,
~::rage, on the ground of nuisance. How1960, Stipulated by and between the
~·,·cr, operation of the garage, if unreasonattorneys for the respective parties,
.·' •k, may later be reviewed by the courts,
that the above entitled suit be and the
i,::scd upon the complaint of one aggrieved
same is hereby dismissed without cost
:.y such use. To arbitrarily prohibit the
to either party."
~-·.,ntcmplated use would ignore the recogr::.!('d principle that· every person is enIt is clear from a reading of this stipulatit led to use his property for any purpose
tion that the contemplated action of Westth:~t he sees fit, while at the same time befield would in no way involve a violation of
ing bound to use his property in such a
its terms.
manner as not to injure the property or
ri;:-hts of his neighbor. Furthermore, if
Since the zoning ordinance of Westfield
this court were to restrain the proposed permits the use proposed, no rezoning is
construction, it would impliedly involve a necessary. The action being taken is in
finding that a town garage could not be accordance with the ordinance as it stood
o'\pcratcd here without being a nuisance. at the time the stipulation was entered into.
l'!:dntifis have failed to prove that this is
v
!-•).
In the absence of such proof, the
c'•Urts refuse to grant an injunction against
Two points which are worthy of note
('•Instruction, leaving the question of nui- should be mentioned immed~ately. First,
(:\nce to awa!t the operation of the business • the body seeking to build upon the premt')l:c-hslc v. Ruhl, 140 N.J.Eq. 355, 54 A.2d
ises involved is a public body and not a
41,2 ((h. 194i).
prh·ate individual or organization. \1\'hcn
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implied in that body of law which holds
that a municipality, acting in the public
interest, may not be bound by its own zoning ordinance, whereas a private individual
would. See Thornton v. Village of Ridgewood, supra, 17 N.J., at p. 513, 111 A.2d
899; Eassctt, Zoning (1940), pages 31, 21:?.
The second point worthy of note is that dcf cndant here is not seeking a variance or
to amend its own zoning ordinance in order- to construct the proposed use. Rather,
it is merely seeking to construct a use
which is in full legal compliance with its
zoning ordinance.
Realizing that these factors preponderate
in favor of the proposed municipal action,
we may inquire as to whether there are
any restraints placed upon their power in
this respect. This question has been answered in \Vashington Twp. v. Ridgewood
Village, supra. In that case the action
of the Village of Ridgewood in erecting a
water tank on land located partially in
Ridgewood and partially in the adjacent
Borough of Ho-Ho-Kus was contested.
The land upon which the water tank was
erected was zoned by both Ridgewood and
Ho-Ho-Kus so as to prohibit such a use
if proposed by a private individual. The
court found that the Ridgewood ordinance
would not bar the proposed use since its
terms exempted "Any municipally owned or
operated building, structure or use." The
court then went further and held thatthe
zoning ordinance of Ho-Ho-Kus would not
be binding on Ridgewood in the use of property as part of a water supply system.
Admittedly, this holding was based upon the
statutory power enabling municipalities to
purchase, condemn or otherwise acquire
land u:itl&in or u.•itlwut the municipality for
the purpose of providing a water supply.
See R.S. 40:62-49 et seq., N.J.S.A.
[20, 21] T11c court went on to sav that
C\'t'n though Ridgewood was ernpO\·:c~cd to
::onstruct such a structure--in compliance
Y:ith its own zoning ordinance, and in
ciisr<'~ard of Ho-Ho-Kus'-it was required
to :let r~~sonabty in the exercise of its au-

thority: This, then, is the test of the validity
of its action. However, the contemplated
use is not to be judged on its reasonableness
in respect to adjacent land owners, or by
the fact that construction is contemplated
in a residential zone. To judge it unreasonable on these criteria could involve denying
the municipality a vital public service. The
test is, rather, wheth~r a "reasonable alternative" has been rejected by the municipality. See 13 Rutgers L. Rev. 78, 80. If so.
its action is arbitrary and may be voided.
Thus, it is the opinion of this court that
our main inquiry is not as to the effect oi
the proposed u-se upon the surrounding
area, but rather whether a reasonable alternative, more in conformity with the general
zoning plan, was arbitrarily rejected. In
connection with the foregoing it must be
remembered that the decision of where to
place the town garage was for the governing
body to make in the exercise of its discretion, and this decision may only be overturned if it resulted from an abuse of
discretion. Furthermore, the burden of
proving unreasonableness is upon one who
attacks an ordinance, Monmouth Lumber
Co. v. Ocean Tp., 9 N.J. 64, 87 A.2d 9
(1952), and the proof of unreasonableness
must be beyond debate, Vickers v. Tp. oi
Gloucester,.37 N.J. 232, 181 A.2d 129 (1962).
[22] When W cstfield decided to construct a new town garage, the planning
board was asked to commence a study as
to possible sites. Subsequently, three sites
were suggested by the planning board.
They are as follows:
1. South Avenue cast of Central Avenue-Lots 6 and 70, Block 503 on
W estficld tax map.
2.

Boynton Avenue, Myrtle
Grove Street area.

Avenue.

3. Hancock Street, Hort Street, North
!\Iarion Avenue area.
In answer to plaintiffs' intrrrogntory No.
IS(a), asking why these locations were re-
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d<:fendant states (numbers below
.:1d to numbers aboYe) :

1·.-:ncr, .-\uthur Venneri Rc·alty
~ .: ..

rc!used to sell to defendant
.::<: threatened to resist condemna:•}!'1 y;g-orously,
if commenced.
!·::le also complicated by litiga:,)n commenced by Central R. R.
::-o. of N. J. v. owner for specific
.;riormance of contract. Because
)i shortage of time for acquirng new Town Yard site and pos,:Lility of lengthy litigation over
.his site, defendants decided to
vok for another site.

. After having studied the proposed alternatives, this court is of the opinion that it
cannot be said that the Westfield town
council abused its discretion in choosing
r00 small in are<l.
the Lamberts :Mill Road site for the con·
templated town gar01ge. Certainly, the re:ouncil decided area was better
jection of the Boynton Avenue site because
ocated for park recreation deof
its inadequate size, taking into consider;elopment, which was badly
ation
future needs, was proper. Further1eeded in that district."
more, its decision that the Hancock Street
were the only alternatives open to site was better suited for park recreation
ld for town garage purposes. development was again within its discrehey were rejected, the town council tion, since the council is ultimately responto the Lamberts Mill Road site sible for proper municipal planning. The
is the subject matter of this suit. South Avenue site would involve a conmning bo01rd gav~ its qualified ap- demnation proceeding, which in itself could
to this choice, contingent upon cer- delay the town's plans for years and in the
ld in the North Scotch Plains area end increase the cost to exhorbitant heights.
1sed for a park and recreational The Washington Twp. case differs from
this case in that there the governing body
did not consider the alternatives proposed.
South A venue site mentioned above Here such consideration was given, but for
ed in an area zoned for commercial various reasons which, in the opinion of
.ustrial uses, and comprises approxi- this court, involved no abuse of discretion,
five acres. The reasons given why all of the alternative sites were rejected.
>pert}· was not suitable were the re~ of the owner to condemnation;
[23] It is true that the council's deciis property was presently the sub- sion will result in an intrusion upon a resiattcr of litigation; its acquisition dential area. However, as pointed out by
remove a ,substantial ratable from defendant, since \Vestfield is zoned approxirolls of the town, and the cost of ac- mately 97% residential, the chances are
n would be high, the property being great that any decision would affect some
cd at $165,000 by Alton Van Horn, residential area in a similar manner. FurOn the other hand, the Lamberts thermore, the proposed site, as observed by
>ad property was presently owned by the court, was concealed from all but a few
:ld, thereby making a cash outlay for of the homes in the area by large trees and
the curve of the road. Westfield has given
mccessary.
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The Boynton Avenue site comprised ap-·
proximately 2.5 acres and was located partially in a business zone and partially in a
residential zone. It was. rejected as inadequate in size. The Hancock Street site
was rejected because the council felt that
that area was more suitable for park
recreational development, which was badly
needed in that district. No figures as to
size, present ownership, appraisal Yalue or
present zoning were brought to the court's
attention. All of the above was corroborated in substance by the testimony.

r,

I'

!·.! '

1

'

'.":tlcntine J
· .: I{obcrt F
.. rclcfcndat
· · .\Iorris J
.'
'named dl

~

T

684

N.J.

199 ATLAN'l'IC REPORTER, 2d. SERIES

assurances that the building, by reason of
design and buffering, will blend in with the
area. This seems to be indicated by the
sketch submitted. If some residents are
still inconvenienced by the location of the
contemplated use, it must be remembered
that rights in land must give way to greater
needs of the community, implemented by a
reasonable exercise of the police power.
Levin v. Livingston Twp., 62 N.J.Super.
395, 163 A.2d 221 (Law Div.1960), affirmed
in part, reversed in part 35 N.J. 500, 173
A.2d 391 (1961).
In Kozesnik ,•. Montgomery Twp., 24 N.
J. 154, 131 A.2d 1 (1957), the court stated:
"The zoning statute delegates legislative power to local government. The
judiciary of course cannot exercise
that power directly, nor indirectly by
measuring the policy determination
by a judge's private view. The wisdom
of legislative action is reviewable
only at the polls. The judicial role is
tightly circumscribed. \Ve may act
only if the presumption in favor of the
ordinance is overcome by a clear show·
ing that it is arbitrary or unreasonable.
Schmidt v. Board of Adjustment, of
City of Newark, 9 N.J. 405, 416, 88 A.
2~ 007 ( 1952) ; Cobble Oose Farm v.
Board of Adjustment of Ki.d~letown
Tp., 10 N.J. 442, 451, 92 A2d 4 (1952);
Yanow v. Seven Oaks Park, Inc., 11
N.J. 341, 360, 94 A2d 482, 36 A.L.R2d

TUCKI

639 (1953); Pierro v. Baxendale, 20
N.J. 17, 118 A.2d 401 (1955)." (24
N.J. at p. 167, 131 A2d at p. R)
In LaRue v. Township of East Brunswick, 68 N.J.Super. 435, 457, 172 A2d 691
(App.Div.l961}, the court stated that the
legislative process, whatever its shortcomings, is designed to produce beneficial and
farsighted regulatory social codes by means
of the votes of intelligent and de,·oted democratic leaders. If the product falls i ar
short of this goal, there may at times be
recourse to the courts, but if merely the
competence of the producer is at issue, the
exclusive remedy lies at the polis.
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[24] This finding as to the reasonableness of the proposed use applies alike to
plaintiff Scotch Plains, since an adjacent
municipality is entitled to only the same
consideration as is due residents of the
municipality contemplating the impro,·ement. Borough of Cresskill v. Borough of
Dumont, 15 N.J. 238, 104 A.Zd 441 (1954).
Since it is the opinion of this court that
the Town of \Vestfield acted reasonably in
the exercise of its authority, it follows that
its action in locating the contemplated use
will be sustained.
A judgment in accordance with this opinion, duly consented to as to form or settled
upon notice pursuant to R.R. 4 :55-1, will
be submitted to the court.
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In accordance with Rule 5: 4 9 of the Rules of the
Supreme Court of Virginia, I hereby certify tha:t I have
this 19th day of July, 1984, filed twenty ( 20) copies of
the foregoing Supplemental Appendix in the Office of the
Clerk of the Supreme Court of Virginia, and have mailed
three (3) copies thereof to the following counsel for
appellees the same date:
Ronald S. Hallman, City

A. ttorney,

P. 0. Box 15 2 25,

Chesapeake, VA, 23320; Linda Groome, P.O. Box 15225,
Chesapeake, VA, 23320; Gregory N. Stillman, P.O. Box 3889,
Norfolk, VA, 23514; Harry Frazier, III, P.O. Box 1535,
Richmond, VA, 23212; William E. Rachels, Jr., 18th Floor,
Vi~ginia

National Bank Building, Norfolk, VA, 23510;

Robert L. Dewey, 18th Floor, Virginia National Bank Building,
Norfolk, VA., 23510; and J. Darrell Foster, P.O. Box 760,
Portsmouth, VA, 23705.

