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IN THE

Supreme Court of Appeals of Virgioia
J. GORDON BENNETT, ADMINISTRATOR OF W. R.
BENNETT, D·ECEASED,
versus

ELIZABETH SPENCER AND THOMAS M.
SPENCER.

BRIEF OF DEFENDANTS IN EBBOB.

To the Honorable Justices of the Supreme Court of .Appeals of Virginia:

The defendants, Elizabeth Spencer and Thomas M.
Spencer, respectfully set forth the following matters in
reply to petition for writ of error :filed by J. Gordon
Bennett, Administrator, to the final judgment of the Circuit Court of Halifax County,. rendered September 10,
1935.
It is unnecessary to state in full the facts in the
case, and no separate treatment of the facts and evidence would be at all necessary but for the fact that
there are a number of errors in statements of the facts
as contained in the petition, and it is necessary to correct these before entering into any discussion of the
law of the case.
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At a number of places in the petition it is stated
as if it were a proved and undisputed fact that the de,..
ceased, Bennett, was standing in the center of the street
at the time he was struck ·by the defendant's car. On
page 3 of the petition in the nineteenth line from the
top it is said :
"When Bennett reached tlae middle of Main
Street he stopped and faced south.''
Lower on the same page is this language :
''While Bennett was in this position, that is, in
the middle of the street2. facing south, etc."'
And again in the last paragraph on page 6 is this
language:
''And that when he reached the center of Main
Street he stopped and faced south."
In the first line on page 8 it is stated:
''Whereas, in the instant case the deceased was
in the center of the street and not in the line of
traffic of vehicles. ''
In the· last paragraph on page 9 it is said:
""We know, however., that he did cross safely
that part of the street that defendant's automobile
should have occupied and that he did in safety reach
the cente't of the street, a position of comparative
safety.''
In the second paragraph on page 11 is found this
statement:
''As she was not looking, the result would have
been the same, as she was driving down the center
of the street, etc.''
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About ten lines from the bottom of page 13 is this
sentence:
''After this car had passed, Fourqurean continued across Main Street, but Bennett remained
in th~ center of the street, still talking to Fourqurean."
At the bottom of page 15 it is asserted:
''There was at least twenty feet of Main Street
to the right of Bennett that was not occupied by any
other car.''
Other statements in the record appearing as assertions of facts established by conclusive proof, but which
are not borne out by the evidence, are:
At the bottom of page 3 these words are found:
"It was proved that the car was going from
thirty to thirty-five miles an hour,"
whereas, the only witness who testified to the speed of the
car was the witness, Fourqurean, a policeman, who
stated that it was going about thirty or thirty-five miles
an hour (Record, p. 45), but on cross examination
(Record, p. 49) are found the following questions and
answers by Fourqurean:
'' Q. I believe you testified that you didn't see
Miss Spencer's car until the lights flashed just about
the time of the collision; is that right Y
A. Yes, sir, as I looked around to see where Mr.
Bennett was over my right shoulder I seen the lights
right on him.
Q. As you turned around and looked over your
right shoulder you saw her for the first time, and it
was then that her car hit Mr. Bennettf
A. Yes, sir.
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Q. Then, Mr. Fourqurean, how· were you able,
under such circumstances, 'vith so limited an observation-how were you able, under such circumstances, to estimate the rate of speed at which Miss
Spencer was going?
.A. Well, I just couldn't estimate the exact facts
of it, but it was coming at a fast speed.''

Both Miss Spencer and Miss Nichols, who was riding
with her, estimated the speed at about twenty miles
an hour (Record, pp. 67 and 72) .
.Another officer, G. R. Nolen, testified (Record, p.
56) that Miss Spencer stated shortly after the accident
that she was going between twenty and thirty miles.
There is no evidence in the case as to the speed
except mere estimates, and no one actually saw the car
exc-ept Officer Fourqurean, and he saw it only at the moment it struck Mr. Bennett. It is proved, however, that
the car proceeded only a short distance after striking
him. Miss Spencer and Miss Nichols estimated the distance it went forward after the collision at about
eight feet, and it is shown by all the witnesses,
who shortly arrived at the scene, that Miss Spencer
turned to the left after striking him and brought her
car to a stop over against the east curb, and before she
reached the intersection with the next street; and it is
shown by the evidence that the collision occurred only
about fifty to sixty feet north of the intersection with
Bank Str~t. It is, therefore, demonstrated by this fact
that the speed of the car must have been moderate, else
it could not have been brought to a stop and turned to
the opposite curb in so short a distance.
Reverting to the statem.ents in the petition that
Bennett was standing in the center of the street, we
assert that there is not a statement of a witness which
b.ears this out. All the testimony on this subject is as
follows:
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E. H. Snead (Record, p. 35):
I .

''Q. And he was about the middle of the street
when you came down!
A. I would say approximately the middle.''
Dorsey Booker (Record, p. 38):

''A. I made a turn, a left-hand turn, right below where they were standing and came on back
up the street, headed north, and Mr. F'ourqurean
and Mr. Bennett were in the street, somewhere near
the middle of the street."
G. R. Nolen, policeman (Record, p. 54):

''A. He was some little distance down the street,
laying about the center of the street."
Miss Sarah Nichols (Record, p. 66) :
"Q. Where was Mr. Bennett standing in the
street then Y
A. He was standing about fifteen feet from the
curbing.
Q. On theA. On the right side.
Q. On the right side. Is that the west side of
Main StreetY
A. Yes, sir.''
The same witness, p. 67 :
"Q. What part of her car struck Mr. Bennett1
A. The right bumper and the right headlight.
Q. When she struck ·Mr. Bennett and swerved
her car to the left did it throw Mr. Bennett toward
the center of the street or more toward his right 7
A. Well, it threw him toward the center of the
street.''

Miss Elizabeth Spencer (Record, p. 72):
''A. Yes, sir. We were going on down there
and I was looking where I was going and Miss Nichols
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hollered 'Watch', and about that time I saw Mr.
Bennett too and I swerved my car to the left as
quickly as I could and applied my brakes too as
quickly as I could and when I saw Mr. Bennett he
was rolling toward the middle of the street.''
J. E.

Fourqure011~

(Record, p. 48):

''Q. How far was ~Ir. Bennett from the curb
of the street on the west side when he was hit by
Miss Spencer's car?
A. How far from the intersection 7
Q. No, not how far from the intersection.
A. How far over in the street 1
Q. How far from the curb?
A. Well, I would say eighteen feet.''
The foregoing is the evidence in the case on the
subject of Bennett's position in the street at the time
of the accident, and there is not a statement which justi£es the assertion tha.t he was standing in the center
of the street. The only person who saw the collision
was Officer Fourqurean. He was introduced as a witness by the plaintiff, but no effort was made to prove by
him that Bennett had reached the center of the street,
and Bennett's position had to be brought out on cross
examination. It will be noted that not a witness was
asked whether he had actually reached the center of
the street or crossed it, and the most that could be
shown by any of the witnesses was that he was near
the center. The witness best qualified to state what his
position was was his fellow Officer Fourqurean, who '\vas
naturally inclined to be as favorable as possible to Bennett, yet he could place him only eighteen feet from the
west curb.
The street is shown to be forty-four feet in width
between the curbs, and the center would, therefore, be
twenty-two feet from each curb.
The foregoing testimony has been quoted for the
purpose of showing that the statement that Bennett was
in the center of the street was unsupported by the evi-
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dence. If the plaintiff could have shown by his witnesses
that he had reached the center of the street, or crossed
it, it is natural to say that that fact 'vould have been made
clear by the evidence. Any impartial reader of the testimony will be forced to the conclusion that he had not
reached the center of the street, and was standing to the
right of the center and on the west side of the street, and
in the line of traffic.
It is said on page 8 of the petition that Bennett was
the Chief of Police of the town, and that the control
of traffic and the precautions that should be taken with
reference to traffic on the streets of South Boston were
within his jurisdiction, and that when he was struck and
killed he was discharging these duties. There will be
further discussion of this point later in this brief, but
this statement is made in the petition with the thought
of making it appear that Bennett, at the time of the
accident, was in discharge of his duties as a traffic officer.
Nothing is further from the fact. It is shown by the
undisputed evidence in the case that he had gone off duty
and was on his way to his home. There was some discussion between him and the other officers on the subject of traffic signals and lights, but there are no traffic
lights in the Town of South Boston, and when Bennett
stopped in the street and heedlessly exposed himself
to danger, he was no more performing the duties of a
police officer than any other citizen who might have
stopped under similar circumstances and commented on
the same subject. A strained effort is made in the case
to bring him within the rules of law dealing with traffic
officers stationed in streets for the purpose of directing
traffic, but the court properly refused to grant any instructions based on the law with respect to traffic officers.
Main Street in the Town of South Boston is the principal business street of the town, and at the point of
accident it is forty-four feet between the curbs. The
street is almost directly north and south. It is straight
and is continuously down grade at a moderate angle.
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There will be some further comment on the facts in this
case as the law is applied to them.
Two contentions are made by the plaintiff in seeking
to reverse the action of the trial court in setting aside
the verdict for the plaintiff, and rendering a final judgment for the defendants:
(1) That this is a proper case for application of
the doctrine of last clear chance.

(2) That even though the court should not have
instructed the jury on the doctrine of last clear
chance, still the question of contributbry negligence
on the part of the deceased was a. question for the
determination of the jury, and that under no circum~tances should the court have deprived the plaintiff of his right to have this question passed on by
the jury by entering final judgment for the defendants.
ARGUMENT.
As to the first contention that this was a proper
case for the application of the doctrine of. last clear
chanceAt the conclusion of the trial the circuit judge gave
a number of instructions, allowing a finding of a verdict
for the plaintiff on this doctrine, and modified the instructions offered by the defendant on contributory negligence by adding a statement of the law on last clear
chance. However, after the verdict and upon argument
the court became convinced that the evidence did not
justify a finding on the last clear chance principle, and
he set aside the verdict, rendering final judgment for
the defendants.
It will be observed upon an inspection of the notice
of motion in this case (Record, p. 19) that the plaintiff did not proceed originally upon the theory that the
last clear chance principle was applicable, but relied
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upon the alleged negligence of the defendant in the breach
of certain specified duties. (See Record, p. 21.)
In the progress of the trial it was evident that the
plaintiff was disappointed in the character and strength
of his own evidence, and was fearful that it did not sustain any of the acts of negligence relied on in the notice.
At the conclusion of the evidence he sought to strengthen
his position by tacking on the contention that the last
clear chance doctrine was applicable.
The last clear chance doctrine has been for many
years recognized by the courts, but as said in 20 R. C. L.,
Section 115 of Negligence :
''It has been said, however, that the doctrine
is applicable only in exceptional cases, and the prevalent habit of incorporating it in almost every charge
to the jury in negligence cases, in connection with,
and often as a part of, instructions upon the subject of contributory negligence, is misleading and
dangerous.''
In Green. vs. Ruffin, 141 Va. 628, at page 645, it is
said:
''Assuming that the plaintiff was negligent, it
was her duty, with the automobile in plain view
coming to·ward her, to have looked and stopped when
such act would have been effective. She had the
same last clear chance to protect herself as the defendant had to protect her, for the doctrine of last
clear chance is a duty imposed by law on both the
plaintiff and defendant. If being in plain view of
each other and with equal opportunity to prevent the
accident, they are guilty of concurring negligence,
there can be no recovery. The plaintiff knew the
automobile was approaching her, if she had looked
sl1e could have seen it coming and by delaying her
journey a second or two or accelerating her speed
at the last step there would not have been an accident."
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Further on p. 646 :
''One relying on the doctrine of the last clear
chance has the burden of proving affirmatively by a
preponderance of evidence that by the use of ordinary care after his peril was discovered there was
in fact a last clear chance to save him.''
In Frazier vs. Stout, 165 Va. 68, on p. 74, the court
said:

"In Virginia Electric <t Power Co. v. Vellines,
162 Va. 671, page 681, 175 S. E. 35, 39, this court,
speaking through Justice Holt, said:

* • * This is a humane doctrine and should be
upheld, but it must be applied with caution. The
burden of proof is upon the plaintiff, and he must
show that the chance was clear. 'Perhaps' is not
enough. The minds, nerves and muscles of men
are not so accurately coordinated as that there can
be instantaneous action to meet an emergency. Nor~
folk Southern R. Go. v. White's .Adm'x., 117 .va. 342,
84 S. E. 646. Plainly it was not intended that it
should wipe away and supersede the defense of c·ontributory negligence.''
Again on p. 75 :
''There is this exception to the rule which prevents a recovery where there is continued and concurring negligence. If, while these conditions exist,
the defendant sees, or in the exercise of reasonable
care should have seen, that plaintiff is oblivious of
his danger or unable to extricate himself from a position of peril in which his negligence has placed him,
then a reasonable effort should be made to avoid
an accident.
All things necessary to a recovery in such circumstances the plaintiff must prove by a preponderance of evidence. Paytes v. Davis, 156 Va. 229, 235,
15T S. E. 557, 559; Barnes v . .Ash'worth, 154 Va. 218,
248, 153 S. E. 711. ''
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In the case cited ·(Frazier vs. Stout) there was a
verdict for the plaintiff on which the trial court entered judgment. This judgment was reversed and final
judgment rendered. The court, speaking through Justice Eggleston, said (p. 75) :
''Applying these principles to the case before
us, we think the evidence does not affirmatively show
that the defendant had the last clear chance to avoid
the accident after he saw, or should have seen, that
the plaintiff was unconscious of her peril, or was
in a situation from which she could not by the exercis~ of ordinary care extricate herself.''
It will be noted that the appellate court held that
the trial court should have done what the trial court in the
instant case did do-set aside the verdict and enter final
judgment for the defendant. In the opinion on p. 76 the
case is compared to the similar case of Green vs.· Ruffin,
141 Va. 628, 125 S. E. 742, 127 S. E. 486.
· It is submitted that in the instant case the plaintiff
has not borne the burden of affirmatively proving by a
preponderance of evidence that the defendant had the
last clear chance to avoid the accident after she saw,
or should have seen, the plaintiff's position of peril. The
trial court in his judgment order determined that
the decedent was guilty of contributory negligence, which
continued up to the moment of the accident and concurred in causing his injuries and death, and for that
reason it was improper for the jury to be instructed
on last clear chance.
In Pa;ytes vs. Davis, 156 V a. 229, at page 235, the
court said:
"It should and must be emphasized that a plaintiff is not entitled to recover under this doctrine
upon a mere peradventure. He has no right to hold
the defendant liable merely upon showing that perhaps, if the defendant's agents had responded properly, promptly, instantaneously, he might have been
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saved. The burden is upon him to show affirmatively
by a preponderance of the evidence which convinces
the average mind that by the use of ordinary care,
after his peril was discovered, there was in fact a
clear chance to save him. It is insufficient to show
that there was a mere possibility of so doing.
When the defendant is aware, or ought to be
aware from facts and circumstances brought home
to his knowledge, that the plaintiff is unconscious
of his peril, or is in a situation of peril from which
he cannot by the exercise of ordinary care on his
part thereafter extricate himself, or when in the
second class of cases such state of facts would have
been known to him had he been performing the duty
of lookout imposed upon him by law, then, and not
'u,ntil then, does the rule of the last clear chance
become applicable. Bartl!es v. Ashworth, 154 Va. 218,
153 S. E. 711, 719; Washington, etc., Ry. vs. Thompson, 136 Va. 597, 118 S. E. 76, 78. ''
Again on the same page:
''Another consideration is to be remembered.
Men as reasonable beings are supposed to take
reasonable care to protect themselves, and the burden
of this assumption rests upon them until it becomes
patent to ordinary men that this rule of conduct can
no longer be relied upon. In Green v. Ruffin, supra,
the court said:
'It is the well established rule of law in Virginia in the application of the doctrine of the last
clear chance that, seeing a person in the apparent
possession of all his faculties with back turned to
an approaching vehicle, or with head bowed or turned
away, approaching the track of the vehicle, with no
superadded circumstances or evidence of unconsciousness of peril, does not impose upon the operator of the vehicle the duty of prevision; he has the
right to assume that a normal person in a situation
requiring the exercise of prudence will use his faculties in time to prevent his injury. That is the course
of human experience.' ''
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In 5 Huddy's Encyclopedia of Automobile Law, 9th
Edition, p. 211, §126, we find the following statement:
''The last clear chance doctrine is applied only
in cases where antecedent negligence on the part of
the pedestrian is shown. If a plaintiff relies upon
the fact that he was not guilty of contributory negligence, but that the injury was caused by the negligence of the defendant, it is held that he is not entitled to an instruction on the last clear chance or
humanitarian doctrine. By invoking such doctrine,
plaintiff confesses he was guilty of negligence and,
therefore, is not entitled to instructions authorizing
a verdict in his favor on the finding by the jury,
that he was not chargeable with his contributory negligence, provided the defendant could have prevented
the accident. There is no room for the doctrine in a
case where both parties were equally guilty of concurring acts of negligence, and the negligence of
both contributed to the accident at the time of its
occurrence. ''
In the instant case it is conceded that the plaintiff,
Bennett, was standing in the street between intersections
with his face turned away from the traffic. It must be
assumed that he had not looked in a northerly direction
from which the traffic was coming, and certainly had not
looked for some moments while he was standing with his
back towards the oncoming car. His duty in such a situation is clearly stated in Meade vs. Sawnders, 151 Va. 636,
at p. 642, where it is said in quoting Judge Kelly in
Stephen Putney Shoe Co. vs. Ormsby's Adm'r., 129 Va.
297, 105 S. E. 563:
''In other words, if he did look he was bound
to see the truck, and was negligent as a matter of law
in stepping in front of it; and if he did not look, his
negligence as a. matter of law is none the less apparent. Vir,qinia RailwOIJI and Power OompOIWJJ vs.
Boltz, 122 Va. 649, 95 S. E. 467; Hendry vs. Virginia
Railway and Power Company, 130 Va. 282,107 S. E.
715.
.
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The facts presented by this record fail to make
out a case for the. consideration of a jury, and the
learned presiding judge at the trial could very properly have refused to give amy instruction for the
plaintiff; by hypothetically stating the facts of the
case as proved, instructed the jury that if they believed them, to find for the defendant, or at the instance of defendant might have stricken out the
plaintiff's evidence. Davis vs. Rogers, 139 Va. 618,
124 S. E. 408.
Plaintiff in error relies with great confidence
upon the case of Green vs. Ruffin, 141 Va. 628, 125
S. E. 742, 127 S. E. 486, to support the contention
that the jury's finding for the plaintiff was conclusive upon the court, and acquitted the plaintiff of
contributory negligence.
In this case the court was considering whether
or not the doctrine of last clear chance was applicable
to the facts, and reached the negative conclusion.
The entire opinion was dealing with some phase of
this doctrine and is to be considered as speaking
with reference thereto. The instant case does not
involve the doctrine, and is, therefore, not controlled
thereby.
.
Here the car and the pedestrian are traveling
at right angles, and their paths must cross only a few
feet ahead. There is a clear view and the pedestrian
has seen the car approaching. A collision under
such circumstances can only arise as the result of
the concurring or independent negligence of the plaintiff.
If the continuing negligence of a plaintiff, up to
the time of the injury, concurs with the negligence
of the defendant in causing the injury, the plaintiff
cannot recover. Consumers' Brewing Company vs.
Doyles' Admr., 102 Va. 399, 46 S. E. 390, quoted
with approval in Green vs. Ruffin, supra."
In the light of these authorities and the admitted
fact that the deceased (Bennett) himself saw or by the
~x~rcise of any caution whatever could have seen the
approaching, automobile with its headlights burning, can
there be any doubt that he was guilty of the grossest neg. ligence and disregard of his own safety, and that such
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negligence continued up to the moment he was struck!
The evidence is that it was dark and the asphalt
street was wet, and that Miss Spencer, the driver of
the car, was looking forward as she drove down the
street, but that neither she nor her companion in the
car saw Bennett until she was within about eight feet
of him; that she instantly applied her brakes and cut
her car to the left and brought it to a stop within a few
feet of the point where she discovered him. The way
in which she brought the car to a sudden stop is demonstration of the fact that she 'vas proceeding at only an
ordinary speed. It is a matter of common knowledge,
and will be accepted without argument, that when a
street surface of this kind is wet the lights and shadows
which appear before the driver almost entirely absorb
the light from the headlights and render it much more
difficult to see an object than when the street is dry.
It is shown by a witness for the plaintiff (the Policeman
Fourqurean) that at about the moment of the collision
Miss Spencer was meeting another car coming up the
::;treet (Record, p. 49). This it must be admitted added
to the difficulty of seeing distinctly. Furthermore, the
deceased was dressed in a dark blue uniform, and was
wearing an overcoat of the same color and a dark blue
cap, and was standing in such position that no color was
presented toward the automobile. It would be difficult to
conceive of an object less likely to be dis~overed at any
distance by the most careful driver than the form of a
man standing still and dressed in that way. It is shown
by the evidence that the buildings on bothsides of the
street in the vicinity where the accident occurred were
not lighted, or that there was so little light it would have
been of no value, and the only light on the street was one
street light on the corner below the point where the
accident occurred, and one on the opposite side of the
street a considerable distance north of where it occurred.
We submit that to hold that a driver of a car under
such circumstances is shown by a preponderance of evidence to have been guilty of failure to exercise ordinary
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care merely by not seeing the object in front in time to
stop or avoid a collision is to do violence to the rights
of the defendant driver. As was said in ·one of the
cases quoted, the doctrine of last clear chance was not
designed to wipe away the defense of contributory negligence. Applying the law to this situation, is there any
escape from the failure of the plaintiff to look when he
should have looked, and when he, in the exercise of a:ny
care, could hav.e seen the approaching car, and that such
failure to look constitutes negligence as a matter of law,
continuing up to the moment of the injury.
As Judge Christian said in Green vs. Ruffin, p. 645 :
''She had the same last clear chance to protect
herself as the defendant had to protect. her, for the
doctrine of last clear chance is a duty imposed by
law on both the plaintiff and defendant. * • • The
plaintiff knew the automobile was approaching her,
if she had looked she could have seen it coming and
by delaying her journey a second or two or accelerating her speed a.t the last step there would not
have been an accident."
The exact language might be applied to the plaintiff's decedent in this case. The law charges him with
the duty to look, and his duty is the same if he did not
look. As already quoted from Judge I{elly in Meade vs.
Saunders, we are again applying that language to the
duty of the plaintiff in this case:
''In other words, if he did look he was bound
to see the truck, and was negligent as a matter of law
in stepping in front of it ; and if he did not look,
his negligence as a matter of law is none the less
apparent. ''
We submit that the law is clear that the mere failure
to see does not convict the defendant of actionable negligence. A statement of the law on this point exactly
applicable to the duty imposed upon the defendant driver
in the instant case is found in the words of Judge Prentis
in Saunders vs. Temple, 154 Va. 714, on p. 725:
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''There is no reason for refusing to credit the
defendant's testimony. Should we do so we could
only guess or speculate as to whether the defend~:p.t
was guilty of any actionable negligence. . Whether
he could or should have seen the plaintiff in time
to save him depended upon many circumstances besides the street lights and the headlights on his
own car, such as the lights thrown and the shadows
cast by other cars, the changing lights and shadows,
the background and the plaintiff's clothing, whether
dark or light, and the constantly changing conditions
created by the movements of his own car and the
plaintiff.''
The conditions existing at the time of the accident
in the instant case, and the great caution which should
be exercised in charging the defendant driver with negligence merely because of failure to see the plaintiff
under the conditions existing, could not have been more
accurately and succinctly summed up than in the paragraph just quoted. As there said, whether she could
have seen the plaintiff in time to save him depended
upon many circumstances besides the street lights and
the headlights on her own car, such as the changing
lights and shadows, the background, and the plaintiff's
dark clothing. To hold her guilty of a lack of care under
such circumstances would be to throw to the winds the
caution which the repeated decisions of this court have
held should be exercised in applying the doctrine of last
clear chance. Can it be said that there was anything
more than a mere possibility that any cautious driver
would have seen the plaintiff under such conditions Y To
say that such conditions amounted to a preponderance
of evidence that she could have seen him by exercising
ordinary care would we submit be to destroy the defense
of contributory negligence in this case.
The defendant driver, Miss Spencer, testified that
she was looking ahead, or ''looking where she was going'',
and there is no evidence to the contrary (Record, p. 72).
The fact that she did not see him until too near to stop
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is in common experience proof of the fact that she coUld
not see him. The driving of an automobile is an experience so common to almost everyone, we believe it will
be accepted without question that the eye of the driver
without conscious effort takes in what appears before
him through the windshield, and when the. eye fails to
discern an object immediately in front or within the
range of vision, such failure to discover the object
amounts practically to demonstration that such object is
not discernible in the exercise of ordinary or reasonable
care. All the duty the law imposes is to see in the exercise of ordinary care, not to see by the exercise of unusual or unreasonable care.
Consideration of the cases of Ba'unders vs. Temple,
Meade vs. Saunders and Paytes vs. Davis, and other cases
referred to on page 17 of the petition, is dismissed by
counsel for plaintiff in error on the assertion that the
injured person stepped suddenly into the path of the car,
and that last clear chance did not apply. Careful reading of these eases will disclose that they were not simply
eases of sudden stepping in front of a car. In the ease
of Saunders vs. Temple, 154 Va. 714, plaintiff was traveling on a wide boulevard in or near Richmond, claiming
that he was facing the approaching car and bearing to
his right, and that he was crossing the street in much
the same manner as the plaintiff's decedent in the instant case, and he claimed to be near the center of the
street. On page 723 J ustiee Prentis said :
"It may be that it might not be gross negligence
to walk in the daytime near the center line of such
a concrete roadway, so occupied by moving automobiles, but to walk there on a dark and misty night
without heeding vehicles approaching from behind
is certainly gross negligence as well as a violation
of the statute (Section 2154 (126) ) which requires
a pedestrian at all times to keep as near to the extreme left of the highway as is possible, so as to
face and be able to see cars approaching from the op-
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posite ~irection, and be out of the way of cars on
the right of the highway approaching from behind.''
The plaintiff in the instant case was plainly violating
the statute requiring him to . keep on the left side of
the street, and his negligence was the proximate cause
of his injury.
In Section 90 of Vol. 5, Huddy's Encyclopedia of
Automobile Law, is found th~ following statement:
''If a pedestrian looks for approaching automobiles before attempting to cross a street or highway, he is presumed in law to have seen what he
should have seen had his observance been careful
and attentive. He cannot justify himself by saying
that he looked and did not see the approaching car
that injured him, when, if he had looked, he must
have seen the car. Unless there is some circumstance or condition to excuse him, his failure to see
the car constitutes negligence as a matter of law.,
The plaintiff in error relies with much confidence on
the case of Keeler vs. Baumgardner, 161 Va. 507, which is
the case of a pedestrian being struck crossing a street
diagonally under conditions somewhat similar to those
existing in the instant case. A casual reading of the
report of this case might lead anyone to the conclusion
that it is sufficiently similar to be of much value in determining whether the doctrine of last clear c~.a.nce should
be applied in the instant case; but if the record in the
l{eeler case is carefully studied it will be found that there
are many very material and vital differences ·which make
of this case nothing more than an authority generally
on the· subject. .So much l.s said in the petition about the
Keeler case, and such relianee apparently is placed upon
it that we feel it would be helpful to point out the distinguishing differences and compare the two cases. To
facilitate the comparison of mate·rial facts in the two
cases we are arranging them in parallel columns.
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Keeler case.

Bennett case.

1. Conflict as to whether
lights on car were burning.
Preponderance of evidence
that they were not burning.

1. Admitted that defendant's lights were burning.

2. Accident happened in
locality where there were
many brightly lighted store
fronts, and it occurred immediately in front of the
display room of the Appalachian Power Co., and
under a bright electric sign
of that company which
flooded the street with light.

2. Accident occurred in
district where there were
no lighted buildings, or not
sufficient light to be seen on
the street, and the only
lights were one street light
below and another considerably above the place of accident.

3. Plaintiff and a companion were walking rapidly across the street, so as
to be more easily seen than
a stationary object.

3. The plaintiff w a s
standing still with back to
traffic.

4. No evidence as to kind
of clothing worn by complainant and companion.

4. Plaintiff was dressed
entirely in dark blue clothing.

5. Plaintiff and com5. No evidence that plainpanion looked in the direc- tiff looked on entering the
tion of approaching car and street, a n d all circumsaw nothing.
stances indicate that he did
not look at all.
6. Plaintiff pleaded and
asserted applicability of
the last clear chance doctrine from the outset.

6. Last clear chance doctrine not introduced into
case until instruction offered at trial.

7. Street was 60 feet
wide, and plaintiff and
companion had aIm o s t
crossed the entire street
within view of the defendant's car.

7. Street is 44 feet in
width, and defendant had
walked into the street,
stopped a.nd was standing
while the defendant's automobile was some distance
away.
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8. No evidence of any
difficulty on account of
meeting another vehicle or
vehicles.

8. At about the same moment decedent, · Bennett,
was struck, the defend8Jl.t 's
car was meeting a model T
Ford, which would have increased the difficulty in seeing. In meeting another
car Miss Spencer must have
been to the right side of the
street.

9. Mrs. Keeler admitted
that the street was well
lighted and that she could
probably have seen the
pedestrians for some distance along the street even
if her headlights had not
been burning. And she
stated that ..she did not
know whether her windshield wiper was working.
(Keeler Record, p. 172 and
p. 364.)

9. Little or no light from
buildings, an d accident
happened between street
lights-some distance from
either. Windshield wiper
was on or working at time
of accident.

The most vital distinction between the two cases is
the presence at the place of the accident of sufficient
light on the street to have rendered the. plaintiff visible
under almost any conditions. It is said in the petition
that this difference is immaterial, and that the fact that
the lights on the defendant's car in the instant case
were burning is more favorable to the plaintiff than if
they had not been burning, for the reason that the driver
·would have had a better chance to see a pedestrian than
where the lights on the car were not burning. There
is evidence in this case, and it is a matter of common
knowledg~ that the lights on an automobile when thrown
on a wet asphalt street are almost entirely absorbed, and
that a dark object is not discernible until within a very
short distance.
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But the plaintiff in error apparently disregards the
significance· of the fact that the defendant's lights were
burning, and does not consider the vital effect of this
fact in determining the plaintiff's right to invoke the
doctrine of last clear chance. In the numerous cases
we have cited the duty of the pedestrian to look is repeatedly stated. If the defendant's lights had not been
burning then the plaintiff could not with the same ease
have seen the approaching car, and might have been justified in taking the stand he did in the street in reliance
upon the duty of the automobile driver to have his lights
burning. It is sought in this case by the plaintiff to
unburden himself of his duties and his gross negligence,
and to cast the entire burden of foresight and ca!e upon
the driver of the automobile. This the law will not
allow. Repeatedly the court has said that the last clear
chance means what its name implies. It must be the last
chance, and it must be a clear chance, and unless there
is a greater weight of evidenoo that the defendant had
this last clear chance the doctrine cannot be applied,
and ought not to be submitted to a jury. The plaintiff
had every chance to save himself. As said in Keeler vs.
Baumgardner (161 Va. 507), at p. 513:
"Certain it is that when the court is urged to
apply the doctrine, it must look to all of the evidence,
which, of course, includes the testimony of all of
the witnesses, the physical facts and all of the facts
and circumstances which are relevant to the case.''
It is submitted that fair minded men could draw
only one inference from the testimony in this case, and
that inference is that the plaintiff was guilty of negligence, which contributed to his injury, and that his negligence continued up to the instant of the impact. We
further submit with confidence that fair· minded men
would agree that under all the circumstances of this case
the defendant was without negligence in failing to dis-
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cover the plaintiff's peril in time to prevent the injury.
In late years many cases have gone to the appellate
courts involving negligence in automobile accidents, and
any student of the law and the decisions will find a constantly increasing tendency of juries to render verdicts
to persons injured, and that the appellate courts have
found it necessary more often in cases of this character
than in other negligence actions to supervise the findings
of juries on questions of fact and to guard defendants
against ill-considered and unjust verdicts rendered with
little or no regard for the law as propounded by the
court. The practitioner in negligence cases :finds that
juries in cases where they anticipate that the defendant
is protected by liability insurance will almost invariably
render a verdict for the plaintiff, and the only protection afforded a defendant is through the supervision and
correction of such verdicts by the trial and the appellate courts. The instant case is an outstanding example
of such a verdict, and the trial court wisely and justly
dealt with the situation by setting aside the verdict.
As to the weight which should be given to a verdict
that has been set aside by the trial court, it is said in
Meade vs. Sawnders, 151 Va., at p. 641:
"It will be observed that in this case (where
there were three hung juries, and a verdict on the
fourth trial) the learned trial judge· who saw and
heard the witnesses in all four of the trials has
disapproved the verdict and entered judgment for
the defendant. This act is not without its significance and force. Kendricks vs. Norfolk, 139 iVa.
702, 124 S. E. 210; Ricketts vs. J. G. McOrory·Oo., 138
Va. 548, 121 S. E. 916.
A verdict that has been disapproved by the trial
judge is not entitled to the same weight on appeal
as one that has been approved by him. Dupont de
Nemours~ Co. vs. Taylor, 124 Va. 766,98 S. E. 871."
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Immediately following the above is a paragraph
which is very pertinent in the instant case:
"If, as from this record is apparent, the plaintiff never looked for, or saw, the defendant's car
after leaving the sidewalk until he was in collision
with the rear end thereof, then his negligence was
the proximate cause of his injury, and there can be
no recovery. If it can be said that he was struck
by the front of the car, which bore down upon him,
we are confronted with a situation where a pedestrian who sees an automobile approaching, leaves
the curb to cross the street in front of the approaching car. The car is all the while in full view if he
but looks, and he knows it is coming. Assume that
the defendant was negligent up to the instant of the
accident, for failing to see and avoid injuring plaintiff, there was an equal opportunity for the plaintiff
to have seen and avoided the collision, and he was,
therefore, negligent in not doing so.''
The court then proceeds to quote Judge Kelly in
Stephen Putney Shoe Co. vs. Ormsby's Adm'r., 129 Va.
297, 105 S. E. 563, to the effect as heretofore quoted
in this brief that if the plaintiff did look he was bound
to see the truck, and was negligent as a matter of law
in stepping in front of it; and if he did not look his
negligence, as a matter of law, is none the less apparent.
As held in that case the facts failed to make out a case
for the consideration of a jury, and it was held that the
learned presiding judge at the trial could properly have
refused to give any instruction for the plaintiff, or
stricken out the plaintiff's evidence. Davis vs. Rogers,
139 Va. 618.
In Nicholson vs. Garland, 156 Va. 745, at p. 751, it is
said:
''In the case of Bohlkin vs. Portsmouth, 146
Va. 340, 348, 131 S. E. 790, 792, 44 A. L. R. 810,
it was said: 'It should be remembered that the duty
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of the trial judge to set aside a verdict of the jury
where the same is not justified by the law and the
evidence is just as imperative as is the duty to sustain the verdict where a contrary condition exists.' ''
The case of Bassett vs. Wood, 146 Va. 654, is cited.
with confidence in the petition as justifying an instruction on last clear chance, but the facts in that case must
be distinguished from the facts in the instant case. Paragraph 15 of the syllabus is as follows :
"NEGLIGENCE-LAST CLEAR CHANCE
-EXERCISE OF CARE BY PL.A.INTIFrF-SUDDEN .EMERGENOY-CAS.E AT BAR.-The law
imposes upon the plaintiff the duty to exercise reasonable care to avoid injury from the negligence of
the defendant under circumstances that show such action was reasonable. But in the instant case plaintiff's decedent did not see defendant's truck which
struck and killed her until within three feet of her,
when defendant blew his horn and from her screaming it appeared that defendant's negligence had
placed her in such sudden peril and alarm that the
law did not hold her negligent for failure to act
reasonably under suc.h sudden emergency, and the legal duty to prevent injury to herself by taking advantage of the last clear chance did not apply.''
It will be noted in that case the decedent did not
see the defendant's truck until within three feet of her,
and that the defendant's negligence had placed her in
such sudden peril the law did not hold her negligent for
failure to act reasonably in the sudden emergency.
But no person can invoke the protection of the doctrine of sudden peril where he has placed himself in a
position of peril for which the defendant is not responsible. In the instant case no question of sudden peril is
involved. The plaintiff's decedent with fnll opportunity
to save himself placed himself in a position of danger
without the slightest reason.

26
Plaintiff takes exception to the granting of Instruction D offered by the defendant, which defined the law
in Virginia with reference to pedestrians crossing between intersection~, and that at places between intersections when a pedestrian desires to cross the ordinary
care he is required to exercise is greater and higher than
that required of the driver or operator of a vehicle. This
instruction is simply declaratory of Section 2154 (126) of
the Code of Virginia, and is declared to be the law in
Moore vs. Scott, 160 Va. 610.
The second contention made by the plaintiff is that
even though the court should not have instructed the
jury on the doctrine of last clear chance, still the question of contributory negligence on the part of the deceased was a question for the determination of the jury,
and that the court should not have deprived the plaintiff
of his right to have this question .passed on by the jury
by entering a final judgment for the defendants.
The plaintiff, in the instant case, in fact relied upon
the doctrine of the last clear chance. By invoking that
doctrine he substantially admitted his decedent's contributory negligence. The plaintiff cites Green vs. Ruffin, supra, as authority for the contention that the trial
court should have granted a new trial. It is true that
the plaintiff's contributory negligence is ordinarily a
matter to be determined by the jury, if different conclusions might be drawn by the minds of reasonable men;
but in the case at bar the plaintiff set out to establish his
case as a simple one of primary negligence of the defendant. The pleadings so state the case, but before the
conclusion of the trial the plaintiff's contributory negligence became so manifest that he was driven to the usual
refuge of a plaintiff in desperation-the last clear chance,
and hinged his case upon the application of that doctrine.
It is clear that, in this case, there being unquestionably
primary negligence on the part of the plaintiff's decedent nothing is left for decision except the action of the
court in deciding whether or not the last clear chance doc-
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trine should have been submitted to the jury. If the last
clear chance does not apply the contributory negligence
of the plaintiff's decedent is so manifest that the trial
court would have to strike the plaintiff's evidence or set
aside the verdict. His failure to look, or if he did look,
his failure to see the oncoming car, would constitute contributory negligence as a matter of law.
Exactly the same situation arose in the late case of
Fraeier vs. Stout, 165 Va. 68. In that case, which was
one involving an automobile striking a pedestrian and
the doctrine of last clear chance, there was a verdict for
the plaintiff on which the trial court entered judgment
and the defendant appealed. In disposing of the case
Justice Eggleston, on p. 76, says:
''The facts here are similar to those in Green
vs. R·uffin, 141 Va. 628, 125 S. E. 742, 127 S. E. 486.
There an automobilist and a pedestrian had an uninterrupted view of each other for a distance of 125
feet, during which the pedestrian almost completed
the crossing of a forty-six foot street before she was
struck. There, as here, she watched the approaching car until it was within 125 feet of her, then proceeded to walk in front of it without looking further, and was struck. This court held that the doctrine of last clear chance did not apply. What we
said there (141 Va., page 645, 125 S. E. 742, 747, 127
S. E. 486), aptly applies to the case at bar: 'Assuming that the plaintiff was negligent, it was her
duty, with the automobile in plain view coming toward her, to have looked and stopped when such act
would have been effective. She had the same last
clear chance to protect herself as the defendant
had to protect her, for the doctrine of last clear
chance is a duty imposed by law on both the plaintiff
and defendant. If being in plain view of each other
and with equal opportunity to prevent the accident, they are g·uilty of occurring negligence, there
can be no recovery.' ''
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Then- in the last paragraph:
''Our conclusion is that the parties were guilty
of concurring negligence continuing down to the
moment of the collision. Therefore, the trial CO'Ulrt
should have struck out the plaintiff's evidence or set
aside the verdict of the jury and entered a final judgment for the defendoot."
.All the evidence was before the court and the trial
judge being convinced that there could not properly be a
recovery by the plaintiff gave final judgment for the defendant. There are other cases approving this procedure by the trial court, but we shall content ourselves
with saying that the action of the trial court is in keeping
with the procedure approved by the Supreme Court of
Appeals.
We understand the law to be that unless the judgment of the trial court appears to be plainly wrong, or is
without evidence to support it, or the court committed an
error of law, the judgment must be affirmed.

~
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We summarize the principal contentions made by us
in defense of this appeal:
(1) The evidence does not make out a case of primary negligence against the defendant. There is no preponderance of proof that the car was driven recklessly,
or that the speed of the car, or its postion in the street,
was the proximate cause of the injury.
(2) The status of Bennett at the time of the accident
was the same as any other citizen. He was not at the time
of the accident a traffic policeman, and had no duties requiring him to be in the street. He was charged with the
duty of using the same care as any other person. The
cases cited do not apply to this case.
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(3) The conditions existing at the time of the accident in the light of common experience were such that
reasonable men could not believe that the defendant
driver saw, or by the exercise of reasonable care, could
have seen the plaintiff in time to stop.
(4) Every case of this kind must stand upon its own
merits, and all the conditions existing at the time must
be taken into account. There has been no proof by the
plaintiff by a preponderance of the evidence that the defendant had the last clear chance to avoid the accident.
(5) The plaintiff's decedent was guilty of gross contributory negligence in not looking to see the car approaching in plain view, or in not seeing it if he did look.
That such negligence is contributory per se.
( 6) The trial court having heard the evidence and
observed the proceedings the judgment of the trial
judge is entitled to great weight and respect, and greater
weight should be given to the action of the trial court in
setting aside the verdict than if he had upheld it.
( 7) The action of the trial court in entering final
judgment was proper since the chief reliance of the plaintiff was on the doctrine of last clear chance, and if that
were eliminated from the case the plaintiff's decedent
was guilty of such manifestly gross contributory negligence that the case could never be properly submitted to
a jury. Further the procedure followed by the trial
court is that recognized in other cases.
(8) The case is not controlled by the decision in
Keeler vs. Baumgardner. It cannot be said upon careful examination of the two cases that the conditions existing were sufficiently similar to make one case a guide
for decision in the other. Each case must be considered
in the light of the conditions and circumstances.
(9) Great caution is to be used in applying the doctrine of last clear chance, in view of the common practice
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of seeking to inject it into so many automobile negligence
cases. It is a dangerous doctrine and imposes undue burden upon the defendant.
(10) The requirements of the statute as recog~zed
by the decisions that pedestrians use intersections for
crossing cannot be disregarded, and the plaintiff must
bear the consequences of his violation of the requirements
of the law in this respect. Nor can he disregard the requirement of the statute that he walk on the left side of
the street. These statutes were enacted for a purpose,.
and when the plaintiff violated them, and the violation
constituted the proximate cause of his injury he stands
convicted of contributory negligence as a matter of law
and in such case there can be no recovery.
Upon the whole ·case it is respectfully submitted
that the Circuit Court of Halifax County committed no
error prejudicial to the petitioner, and that the judgment of the court is plainly right and ought to be affirmed.

ASSIGNMENTS OF CROSS-ERROR.
We respectfully submit that the final judgment of
the Circuit Court of Halifax County setting aside the
verdict for the plaintiff and entering final judgment
for the defendant is right and should not be disturbed,
but if, for any reason, the Supreme Court of Appeals
should take a different view, then the defendants in error assign the following as matters of cross-error:
(1) The court erred in refusing to grant Instruction
H offered by the defendants. (Record, p. 91.) This instruction as offered is as follows :
''The court instructs the jury that the same
rules of law requiring pedestrians to exercise ordi-
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nary care and prudence in crossing streets apply to
polica officers in all respects as to other pedestrians.
Such officers are required by law to take the same
precautions for their safety, as stated in other instructions in this case, as other pedestrians are required by law to observe under like circumstances
and conditions.''
(2) The court erred in granting Instruction P-2 offered by the plaintiff. (Record, p. 82.) This instruction
set forth a number of duties of the defendant driver,
and among them: (a) To keep the automobile under reasonable control; (b) to keep a careful lookout for pedestrians.
The foregoing duties are proper statements of law,
but there is no evidence in the case that the car was not
under perfect control, and no evidence that the defendant
driver was not keeping a careful lookout.
(3) The court erred in giving Instruction P-3 offered by the plaintiff, thereby submitting to the jury
the question of contributory negligence. The court
should have sustained the motion of the defendant to
strike out the evidence. (See Record, pp. 80 and 81.)

Respectfully submitted,
THOMAS M. SPENCER,
ELIZABETH SPENCER,
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