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CLERK 
-· J~REME COURT OF '1'.--. 

-, 

VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF BED~~~ 

-------------------------------------------------
ANNA L. PHELPS, 
GOVERNMENT EMPLOYEES INSURANCE COMPANY, 
ANNA FETHERSTON! 11 GENEVA TREVEY 11 and 
MARY C. PHELPs· 

Plalntlffs, 

v. 

STATE FARM MUTUAL AUTOMOBILE INSURANCE CO., 
UNITED STATES AUTOMOBILE ASSOCIATION, 
and 
NATIONWIDE MUTUAL INSURANCE COMPANY, 

Defendants. 

-------------------------------------------------

( 
I 

THE HONORABLE WILLIAM W. SWEENEY PRESIDING 

Bedford, Vlrglnla 
September 10, 1991 

* * * * * 
BRENDA B. ALGER 
Court Repoc-ter 
P. 0. Box 956 

Lynchburg, Vlrglnla 24505 

<804) 929-4312 
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APPEARANCES: 

R. LOUIS HARRISON. JR •• ESQUIRE 
P. 0. Box 1008 

Bedford, Vlrginla 24523 
Representing Plaintiffs Anna and Mary Phelps 

DIANNE BAUN, ESQUIRE 
P. 0. Box 14125 

Roanoke, Virglnla 24038-4125 
Representing Plaintiff GICO Insurance Company 

<uninsured motorist coverage for Anne Fetherstone> 

HENRY M. SACXETT, III, ESQUIRE 
800 Main Street. Suite 400 
Lynchburg, Vlrglnla. 24504 

Representing Defendant State Farm Insurance Company 

PHILLIP ANDERSON, ESQUIRE 
Gentry, Locke, Rakes & Moore 

P. 0. Box 1018 
Roanoke, ~lrginla 24005 

. Representing Defendant U.S.A.A. 
<uninsured carrier for Plai-ntiff Jennifer Trevey) 

• 6 .... 

INDEX: 
Page 

ANNA L. PHELPS 
Direct Examination by Mr. Harrison----28 
Direct Examination by Mr. Anderson----39 
Cross Examination by Mr. Sackett------47 
Redirect Examination by Mr. Harrison--57 
Redirect Examination by Mr. Anderson--59 
Recross Examlnatlon by Mr. Sackett----61 

MARY CATHERINE PHELPS 
Direct Examination by Mr. Harrlson----62 
Dlrect Examination by Mr. Anderson----69 
Cross Examination by Mr. Sackett------71 
Redirect Examination by Mr. Anderson--79 
Redl"rect Examlnatlon by Mr. Harrlson--80 

256 Page 2 



.......... 

·------------------------------

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

INDEX: <Continued> 
Page 

MARJORIE HUNT PHELPS 
Dl~ect Examination by M~. Harrlson----81 
C~oss Examination by Mr. Sackett------87 
Dl~ect Examination by M~. Ande~son----96 
Redl~ect Examination by Mr. Harrlson--99 
Redl~ect Examlnatlon by M~. Sackett--100 

EXHIBITS: 
Page 

DEFENDANT'S EXHIBIT NUMBER 1 
1988 MarJorie Phelps' Tax Return-------90 

DEFENDANT'S EXHIBIT NUMBER 2 
1989 MarJo~le Phelps~ Tax Return-------90 

DEFENDANT'S EXHIBIT NUMBER 3 
1989 Mary Phelps' Tax Return-----------90 

257 Page 2a 

..: 



---------------------------------

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

THE COURT: Ladles and gentlemen, how are you? 

May I see the flle, Ms. Black? Let~s start off by telling 

me who represents whom for my notes here. 

MR. HARRISON: That Itself could be challenged. 

THE COURT: Oh, I see. 

MR. HARRISON: z~m Louis Harrison and I 

represent Anna L. Phelps and Mary C. Phelps. 

THE COURT: Anna Phelps and Mary C. Phelps? 

MR. HARRISON: Correct. 

THE COURT: All rlght, I have that. Now other 

representation? 

MS. BAUN: Your Honor, my name ls Dlanne Baun 

and I represent GICO Insurance Company whlch ls the 

uninsured motorist coverage for Anna Fetherston, the 

passenger in the car who was inJured. 

~HE COURTa What's Ms. Fetherston's name? 

MS. BAUN: Anna Fetherston. 

THE COURT: Anna Fetherston, all rlght, 

passenger ln car. How do you spell your name? 

MS. BAUN: My name ls Dianne Baun, B as ln boy, 

a-u-n. 

22 THE COURT: Thank you, Ms. Baun. Who do you 

23 represent Mr. Sackett? 

24 

25 

MR. SACKETT: I represent State Farm, Your 

Honor. 
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THE COURT: Okay, you represent State Farm. Is 

that all of your representation? 

MR. SACKETT: Yes, sir. 

THE COURT: And who else do we have representing 

5 part les? 

6 MR. ANDERSON: Phllllp Anderson, Your Honor, 

7 from Gentry, Lock, Rakes & Moore ln Roanoke. 

8 

9 

10 

THE COURT: All rlght, Mr. Anderson. 

MR. ANDERSON: We represent U.S.A.A. who ls 

named as a defendant. U.S.A.A. ls the U.M. carrier for 

11 one of the plaintiffs, Jennifer Trevey, whose name ls a 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

plalntlff ln thls case. So we represent U.S.A.A. 

THE COURT: All rlght. Now on whose motlon are 

we here today? 

MR. HARRISON: Thls ls on my motion for a 

declaratory Judgment. 

THE COURT: All rlght. We're going to put on 

evidence today? 

MR. HARRISON: Yes, we wlll, slr. 

THE COURT: All right, flne. Let's swear 

witnesses who wlll testify. 

THE CLERK: All witnesses please stand. Raise 

your right hands. Do you solemnly swear or affirm that 

the testimony you wlll give wlll be the truth, the whole 

truth and nothing but the truth, so help you God? 

259 
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THE WITNESSES: <Answered collectively ln the 

affirmative.> 

THE COURT: Do we want the witnesses to go out 

or shall they stay? 

MR. SACKETT: Two of the witnesses are parties. 

·THE COURT: Well, of course, they may stay. 

MR. SACKETT: I would move to separate the one 

who ls not a party. 

THE COURT: All right. The witness who Is not a 

party wlll Just step outside and we~ll call you as soon as 

we can. I'd like to have a brief opening statement so 

that the Issues could be narrowed a little blt for me. 

MR. ANDERSON: While we walt for that, I think 

you will flnd In the flle a set of briefs by all parties 

and I will be referring to certain exhibits and I want to 

_make sure that the Court has -- There should be three 

briefs ln the file that we~ll be referring to. The first 

ls a Memorandum of Law. The second would be the reply 

brief from Mr. Sackett and then there would be a response 

to the brief, and then there would be a reply brief with 

five exhibits which I have flied. 

THE COURT: Okay. 

MR. ANDERSON: Does the Court have those briefs? 

THE COURT: Well, I can't tell you. I honestly 

can't tell you. I have not had a chance to read them. 
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MR. ANDERSON: Okay. 

THE COURT: But we will check that befo~e we 

leave today. If you want to check now~ I don~t know that 

MR. ANDERSON: I can give the Court a copy of 

this one. 

THE COURT: All ~lght. 

MR. SACKETT: We mlght as well be su~e that 

they~re ln here, You~ Honor. If not, we~lt get you other 

copies. 

THE COURT: Sure. 

MR. ANDERSON: Okay. 

THE COURT: Obvlously I~ve got to do same work 

after today and write an oplnlon. 

MR. ANDERSON: Yes. Okay. You have thls brlef 

already ln there. I'll save lt for thls file. 

THE COURT: All right, flne. That's good. I 

have everything ln here. 

MR. SACKETT: Did you want to give the Judge 

that flle? 

MR. ANDERSON: That's fine, that's fine. 

MR. SACKETT: Judge, thls wlll help you follow 

us, I thlnk. 

THE COURT: Sure. Did you want to start off, 

Mr. Harrison? 
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MR. ANDERSON: Before we get started, may I make 

one statement on the record? 

THE COURT: Yes, slr. 

MR. ANDERSON: As I lndlcated, we represent 

U.S.A.A. and we are named as a co-defendant wlth State 

Farm although our positions are not aligned. We'll be 

taking a posltlon adversely to State Farm and slmllar 

positions that will be taken by the plaintiff. I don't 

know, Just a matter of procedural -- I dld not want you to 

be confused by that. 

THE COURT: Yes, I see. 

MR. ANDERSON: If you'd llke for us to be 

realigned, we have no problem wlth that, being realigned 

as a party plalntlff In the case. 

THE COURT: Well, I don't know that that'll make 

a lot of difference. I could hear you rlght after I heard 

hlm and then go to Mr. Sackett, because that's the way It 

llnes up. Well, let's see now, who are you aligned with, 

Ms. Baun? 

MR. SACKETT: Judge, they are all against me, 

there's no question about that. 

THE COURT: Oh, ls that right? Okay. It's Mr. 

Sackett and everybody else .ls soLt of on the other slde? 

MR. SACKETT: That's rlght. 

THE COURT: I've got It. Well, that's all I 
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really need to know. It's a very campllcated situation 

here. isn't lt? You know. I llke novel cases, I really 

do. I don't always do too.well on them, but I really J.lke 

them and I'll enJoy getting lnto this, I'm sure. Later on 

I'll really have to study lt, but I want to know what the 

Issues are before I come away from here today and what 

evidence you have, and then probably, probably I'm going 

to need a transcript of the testimony taken today. As a 

matter of fact, I know I wlll. Just that part of the 

testimony, not necessarily the statements of counsel 

although I don't have any obJections to including that. 

Whatever counsel want to do. 

MR. SACKETT: I hope they wlll be brllllant 

enough by the time we flnlsh you won't want to read them, 

Judge. 

THE COURT: Well, whatever. 

MR. SACKETT: Maybe we can walt until we finish 

to decide. 

THE COURT: All right. We can walt until we 

flnlsh. That'll be fine. Did you want to go first, Mr. 

Harrison? 

MR. HARRISON: Yes, Your Honor. 

THE COURT: All right. Go ahead, slr. 

MR. HARRISON: This ls the case -- The Issue 

before the Court today wlll be whether or not thls was a 
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non-owned automobile under the terms of the policy. 

THE COURT: Just a minute. I~m making notes. 

The car -- Describe the vehicles. 

MR. HARRISON: I don~t ~eally remember the 

vehicle. 

THE COURT: Okay, Just one car. 

MR. H~RRISON: The~e was one car, a single-car 

accident. 

THE COURT: All rlght. Go ahead. 

MR. HARRISON: And to get to that lssue, you 

have to understand qulte a few facts. 

THE COURT: Was the car a -- What was lt, a 

non-owned 

MR. HARRISON: Automobile under the terms of the 

State Farm Insurance policy. 

THE COURT: Walt a minute. All .right. Now tell 

me rlght off. What·dlfference does that make? You say lt 

turns on that point. 

MR. HARRISON: If lt was a non-owned automobile 

wlthln the terms of that exclusion, that coverage, then it 

would be entitled to coverage. If lt we~e not, then lt 

would not be entitled to coverage. 

THE COURT: From State Farm? 

MR. HARRISON: Right. 

THE COURT: All right. Let me make a note of 
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that. If non-owned. you would be entitled • 

MR. HARRISON: And this ls for colllslon. Your 

Honor. The reason the other parties are here ls because 

thls particular Issue wo~ld affect another piece of 

lltlgatlon going on. 

THE COURT: All rlght. 

MR. SACXETT: For clarification. you say 

colllslon. Thls ls liability coverage purposes. 

MR. HARRISON: Well, my sult Is for collision, 

but lt will also control 

MR. SACKETT: But It's llabll_lty coverage. 

MR. HARRISON: If we decide that there's 

coverage under collision, It wlll decide the Issue as to 

llablllty and that's why the other parties are here. 

THE COURT: I expect you'd have liable estoppel 

or at least samethlng similar to that, wouldn't you? I 

mean, my decision here ls going to have some effect on the 

llablllty phase of the case. Isn't lt? 

MR. HARRISON: It wlll. 

THE COURT: All down the line. 

MR. HARRISON: It wlll decide whether there ls 

coverage. 

THE COURT: Right. All right. I'll try to keep 

quiet now and let you talk a llttle. 

MR. HARRISON: Okay. The Issues or the facts 

265 
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before the Court, I think, are basically undisputed. Anna 

L. Phelps at the tlme was a 19-year-old college student. 

On June 10, 1989, Anna was drlvlng her slster~s car and 

was involved ln a single-car accident ln Bedford County, 

·Vlr.glnla. 

accident? 

THE COURT: What was the date, the date of the 

MR. HARRISON: June 10, 1989. 

THE COURT: Okay. 

MR. HARRISON: At the tlme she was covered by a 

cer.taln policy of automobile Insurance with State Farm 

Mutual Automobile Insurance Company, the defendant herein. 

A· copy of the policy has been provided to the Court today 

and there~s no disputed coverage or as to language of the 

policy or that the policy was in good standing, and lt~s 

undisputed that Anna Phelps followed the proper reporting 

procedures of the policy. 

The claim was denied. The claim was denied 

specifically because this was not a non-owned automobile 

under the terms of the policy. Under Part III, Physical 

Damage Coverage for collision, the policy requires that 

State Farm should pay for the loss caused by colllslon lf 

the owned automobile or to a non-owned automobile. A 

non-owned automobile is later defined ln Part III as "A 

private passenger automobile or trailer not owned or 
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fu~nlshed for ~egular use for either the named Insured or 

any relative other than a temporary substitute automobile 

while sald automobile or trailer ls ln the possession or 

custody of the Insured or belng operated by hlm.• 

It ls undisputed-- There.are two languages, or 

any relative. It ls undisputed that she was drlv.lng her 

sister's car. So the first question, lt seems to be a 

relative's car. However, a relative ls defined ln the 

policy as •A relative of the named Insured who ls a 

resident of the same household." This case wlll turn on 

whether or not the two gi~ls were residents of the same 

household. 

THE COURT:. I see. 

MR. HARRISON: Okay. At the tlme of the 

accident they were both llvlng at 8319 Brookville Court, 

Sprlngfleld, Vlrglnla, an apartment complex ln Northern 

Vlrglnla. They were both -- I think they were both golng 

to school at the tlme and they were llvlng ln the 

townhouse as a boarding house arrangement. I'll let the 

girls go lnto that later about that, but we wlll say that 

they were basically llvlng ln lt as a boa~dlng house. 

They each fixed their own meals. They pald their own 

bllls and they each lived their own llves. , 

Now, surprlslngly, there ls quite a blt of law~ 

on this subJect and seldom do you have such accurate law, 
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such law on polnt. The word •household• has been defined 

ln no less than five Supreme Court cases dealing with 

automobile Insurance and those cases are attached to the 

reply brief ln the flle. Two of the cases deal with the 

same State Farm automobile Insurance policy as the one in 

question here. 

In each of the flve cases, the Supreme Court 

wlll define household as •A collection of pereons as a 

single group with one head llvlng together. A unlt of 

pe~anent and domestic character under one.roof. A 

collective body of persons llvlng together wlthln one 

curtilage, subsisting ln common and dlrectlng thelr 

attention to a common obJect, the promotion of their 

mutual interests and personal habits.• That's golng to be 

the law the court wlll attempt to apply to these facts 

today. 

Your Honor, we're golng to be able to show the 

Court today that these glrls will meet none of those 

requirements set by the Supreme Court. They were not 

llvlng together at thelr home ln Springfield. but they 

were livlng ln the same household apart. I'm sorry, in 

the house apart. but not ln the same household. You will 

find that there were boyfriends who llved there at 

different tlmes. that they each pald thelr separate bills. 

that they each fixed thelr own meals. They were separate 
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as they could be ln the same house and ln no way meet thls 

deflnltlon. 

I think that you will see that State Farm, ln 

recognition that the glrls were so far apart, has 

retreated f~om that posltlon. I'm not sure I. can say 

retreated when they never took lt, but they are going to 

say that she was, that Anna was of the household of her 

mother. I think that you will find that Anna spent only 

weekends at her mother's house before the accident, a 

brief period of convalescing after the accident and has 

since moved away, that her mother exercises no control 

over her. offers her only mlnlmal support on spo~atlc 

occaslone and that ln no way would they be deemed of the 

same household, and that will be our argument and the 

evidence we will be presenting. 

THE COURT: Very good, slr. Thank you. All 

right, who would llke to proceed next? Let's see. Ms. 

Baun, would you llke to proceed next? 

MS. BAUN: Your Honor, I'm going to defer to Mr. 

Ha~rlson to a large extent; at thls point I don't feel 

llke I have anything to contribute. 

THE COURT: Okay. Let me make a note. So your 

position ls pretty much the same as 

MS. BAUN: My posltlon Is In line wlth Mr. 

Harr:-lson's. 
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THE COURT: All right. Let me make a note of 

that. Mr. Anderson? 

MR. ANDERSON: Yes, Your Honor, we would like to 

make an opening statemen~. 

THE COURT: All right. 

MR. ANDERSON: Judge, our position Is also in 

line with Mr. Harrison's, but I think lt would be helpful 

to outline for the court precisely why we're here slnce 

Mr. Harrison has referred to a number of cases relating to 

coverage. Petitions of declaratory Judgment and amended 

petitions have been flied and asked the court to declare 

coverage for Anna Phelps. As Mr. Harrison has indicated, 

on June 10, 1989, Ms. Phelps, Anna Phelps, was drlvlng a 

vehicle, I think lt was a 1988 Nlssan Sentra, which was 

owned by her sister, Mary Phelps, at the time there was an 

_accident. And also Involved ln that accident, although it 

was a slngle-vehlcle accident, there were two other 

passengers ln that vehicle that was belng operated by Anna 

Phelps. One was Jennifer Trevey, who ls a plalntlff ln 

this case and one was Anna Fetherston. Now Anna 

Fetherston had U.M. or U.I.M., or uninsured motorist 

coverage through GICO, who Ms. Baun represents. Jennifer 

Trevey had uninsured motorist coverage and underlnsured 

motorist coverage with U.S.A.A., whom we represent. 

Now the~e ls at least one court action pending 
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ln this court. Jonathan Iurtln fram Roanoke has filed a 

Motlon for Judgment on behalf of Jennifer Trevey against 

Anna Phelps and therein lies our reason for being here. 

Your Honor. They have alleged that Ms. Phelps was 

·negligent ln the operation of the vehicle. thereby giving 

rlse to the InJuries on behalf of Ms. Trevey. We believe 

that they are entitled to coverage not only from 

Nationwide, who Insured the vehicle and ls providing 

defense for Ms. Phelps ln that court action, but ls also 

entitled to either excess llablllty coverage fram State 

Far.m or that they are entitled to underlnsured motorist 

coverage through U.S.A.A •• That's why we are here. 

I don't dispute anything Mr. Harrison has sald. 

I think the question for thls court wlll be today whetheL 

or not State Far.m provides either colllslon or excess 

liablllty coverage to Anna Phelps for any claims that 

might arise out of that accident on June 10, 1989. I 

think, I'm not sure that all of the pollcles are ln the 

reco~d. I think the evidence wlll be that Nationwide had 

a baslc llablllty policy on the '88 Nlssan SentLa which ls 

owned by Mary Phelps. It was $25,000 to $50,000 cove~age 

on that. 

I think that those are the same llmlts which 

State Farm provided Anna Phelps on another vehicle. This 

ls where the facts get a little blt difficult and 
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sametlmes ln reviewing thls case for today where I got off 

and got sidetracked. At the time of the accident Ms. 

Phelps was Insured wlth State Farm, but she was driving a 

vehicle which her sister owned that was Insured through 

Natlonwlde. 

THE COURT: All right. Let me make a note of 

that. At the tlme of the accident Anna Phelps was, 

personally now, she was Insured--

MR. ANDERSON: The named Insured under a State 

Farm Polley. 

THE COURT: A 11 r 1 gh t • Named 1 nsured under a 

State Farm pollcy. All rlght, now what 

think. 

here. 

other --

MR. ANDERSON: That insured a Honda vehicle, I 

THE COURT: Which was not Involved here? 

MR. ANDERSON: Not Involved ln the accident 

THE COURT: Okay, got you. Now what Is the 

MR. ANDERSON: She was driving a Nlssan Sentra 

that was owned by her sister, Mary Phelps, which was 

insured for llablllty coverage through Nationwide. 

THE COURT: I see. 

MR. ANDERSON: And Mary Phelps, the owner of 

that vehicle, was named Insured of the Natlonwlde policy. 

So the only question is, is there excess llablllty 
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coverage for Ms. Anna Phelps for the operation of thls 

non-owned vehicle? In other words, was lt a non-owned 

vehicle? Now, that's where we'll have to get lnto the. 

policy and I'm sure Mr. Sackett, Mr. Harrison and the rest 

of the parties will get Into thls --

THE COURT: And, of course, we look at lt at the 

tlme of the accident. That's the time. 

MR. ANDERSON: That's correct, Your Honor. 

THE COURT: All rlght. 

MR. ANDERSON: Now at the t lme o.f the ace 1 dent • 

as Mr. Harrison Indicated, both Anna Phelps and Mary 

Phelps were llvlng ln Springfield, Vlrglnla. Thelr mother. 

11 ved here ln Bedford County. Both of them were ·ln school 

at George Mason University. They had entered lnto a lease 

agreement for the townhouse ln Springfield. 

I am sure there will be a lot of evidence about 

the nature of their relationships there. They shared 

roams at the townhouse wlth several other roommates. They 

shared the rent and utllltles on an equal basis. They 

were all working. They we~e receiving some flnanclal 

assistance from a trust fund that had been established by 

their grandfather. It was helping pay college tultlon and 

maybe some of their llvlng expenses, but as a practical 

matter, they were out on their own. 

They were llvlng ln Sprlngfleld. They had taken 
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--at least wlth Anna, she had taken all of her personal 

belongings to Sprlngfleld when she, for all practical 

purposes, had moved out of the home and taken everything 

wlth her, first to go to High Point, North ·Carolina, to 

school and then she decided she wanted to go to George 

Mason and transferred to George Mason to tlve with her 

sister and signed on the lease. She took everything she 

had with her. Even though they would came back to vlslt 

ln the home for holidays and vacation, but even then they 

dldn~t come back for any extended length of time because 

they had Jobs and other obligations out of town so they 

were there, out on their own, more or less, independent. 

Not your typical college situation where 

sametlmes the parents will go rent an apartment or a 

townhame ln a particular area for the klds to llve ln. 

They were dolng this themselves. I think the mother has 

testlfled and wlll probably testify again today that she 

dldn~t even see the lease before they rented the townhome 

ln Northern Virglnla. 

But anyway, while they were there, under those 

circumstances, llvlng ln that situation, they came back 

home for a weekend for a family wedding and that's when 

the accident occurred. It was. Just that chain of events 

that required Anna Fetherston <sic> to drive her sister's 

vehicle rather than driving her own vehicle when they had 
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the accident. 

The policy language, You~ Honor, talks about 

what Is an owned versus a non-owned vehicle. I'm sure the 

court ls very famlllar wl.th the var led policy I anguage 

that deal wlth these kind of questions, and State Farm 

does provide excess llablllty coverage, or llablllty 

coverage, to Its named insureds, lf they are driving a 

non-owned vehicle wlth permlsslon. Therein lles the 

question: What ls a non-owned vehicle under State Farm's 

policy? There ls a definition section both ln the 

collision portion of the policy that Mr. Harrison referred 

to, as well as in the llablllty section which defines a 

non-owned vehicle as •A non-owned vehicle ls an autamoblle 

o~ trailer not owned by or furnished for the regular use 

of either the named Insured,• ln this case Anna Phelps, 

"or any relative.• 

Now relative ls also defined ln the policy. 

It's no questions that they were sisters, blologlcal 

sisters. In first blush you would say that's the end of 

the inquiry, but relative ls defined ln the policy as "A 

relative of the named lnsured,n Anna Phelps, "who Is a 

resident of the same household." So lf Anna Phelps and 

Mary Phelps are residents of the same household, they are 

relatives, they are blood sisters, then they would be 

relatives unde~ the policy. If they are relatlves under 
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the policy, then the vehicle which Mary Phelps owned and 

furnished for her regular use, would not qualify as a 

non-owned vehicle under the definition of the policy. 

So that takes us to the next step of what the 

Inquiry ls golng to be, were they residence of the same 

household? Were Mary and Anna Phelps residents ln the 

same household either ln Northern Vlrglnla or down here ln 

Bedford? I think State Farm has conceded ln their brief 

they flied, and Mr. Sackett can correct me lf I'm wrong, 

that they are not really taking the position that Mary and 

Anna were residents of the same household In Northern 

Vl~glnla. Thelr position ls they were residents of the 

same househ.old back here ln Bedford County wlth their 

mother. 

That's really going to the focus of the court's 

lnqulry today and the evidence that wlll be presented. 

We~e Mary and Anna Phelps, both at the same tlme, 

residents of their mother's household ln Bedford County or 

were they residents ln some other location? That will 

really be the crltlcal 

THE COURT: I see. 

MR. ANDERSON: The evidence, we believe, Your 

Honor. ls going to demonstrate that they had parted ways. 

They had left home. They had gone out on their own. They 

rented their own apartments. They pald their own bills. 
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They were working thelr own Jobs. And lf the Court were 

aware of all the cases that deal wlth thls lssue,it~s not 

only •household• that has a certain legal term of art that 

lt has to be a single unlt for the purpose, head, and so 

forth, but the cases also say that there has to be intent 

on the part of the lndlvlduate ln question to be a part of 

that household. The question ls what was the Intent of 

Mary and Anna Phelps at thls tlme. · Was thelr intent to be 

a part of the household or had they severed that 

relationship and actually moved on out on their own to do 

their own thing and was that their intent at thls tlme of 

the accident? 

We bel.eve that once the court hears the 

evidence presented today ln terms of how these young 

ladles were llvlng and how thelr mother looked at that 

relatlonshlp as well, I think the court wlll conclude that 

at the tlme of the accident ln June of ~a9 that they had 

expressed intentions to be out on thelr own and not 

continue to be residents of the household wlth their 

mother. Thls ls kind of an unusual situation because you 

never want to be ln the situation where you say you're 

severing your family ties, not that that's not what lt 

means ln the policy. They will always be mother and 

daughters and they wlll always be part of the family, but 

the question ls whethe~ they are part of that household. 

THE COURT: What was the age, respectively, of 
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the two sisters at the time of the accident? 

MR. ANDERSON: They wer-e at the accident, I 

think late teens or early twenties, thereabouts, nineteen 

or twenty. 

THE COURT: Oh, we've got lt rlght here. Well, 

they know, don't they? Now let's see, who's nineteen? 

MR. HARRISON: Anna. 

THE COURT: All right, Anna would have been 

nineteen, and I'm talking about as of June whatever that 

date was. 

MR. HARRISON: June 10, 1989. 

THE COURT: June 10, 1989. Not as of now, but 

as of June 10, 1989, Anna was nineteen and how old were 

you? 

MS. MARY PHELPS: At the time of toe accident I 

was twenty. 

THE COURT: Twenty, okay. 

MR. ANDERSON: That ln essence ls our posltlon, 

Judge, and at the end of the evidence we will ask the 

Court to find that Ms. Phelps Is lnsu~ed under the State 

Farm policy and that they do pc-ovlde excess llablllty 

coverage under this policy. 

THE COURT: Thank you. Me-. Sackett? 

MR. SACKETT: Your Honor, the Issue has been 

falrly well stated al~eady. The~e's no question that the 
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only way Anna Phelps quallfled for coverage under the 

State Fa~ policy I've highlighted the pages of the policy 

outlining the applicable coverage provision, but the only 

way she ls qualified as an Insured under the State Farm 

·policy ls lf the vehicle she was drlvlng at the time of 

this accident was a non-owned automobile as that term ls 

defined ln the policy. 

In order for lt to be a non-owned automobile, 

she has to be a relative, she has to not be a relative of 

the same household as her slater, Mary, who was the owner. 

So that's what the Issue ls ln thls case. There are a 

number of Vlrginla Supreme Court cases that are dealt wlth 

at length and the briefs that have been flied and are 

already ln the Court's flle, that deal wlth a deflnltlon 

the Supreme Court has used of household, and we can speak 

to that ln closing and lt's been spoken to ln the briefs. 

But, basically, our posltlon wilt be that these two young 

ladles, who had been llvlng wlth thelr mother until they 

graduated from hlgh school and who had then both gone on 

to college, who were living away from home while attending 

college, who were working their way through college with 

help from a trust fund, remained residents of their 

mother's household at the time thls accident occu~red and 

that because they were ~esldents of thelr mother's 

household at the time of this accident, and the mother 
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llved and still does live, I believe, ln Goode, ln Bedford 

County, that because they were .residents of that household 

at the tlme of thls accident, they qualify as relatives 

and that phrase ls defln~d under the policy whlch means 

that.the vehicle that Anna was drlvlng at the tlme of the 

accident was not a non-owned automobile. 

It's a little blt of a convoluted process to get 

to the bottom llne and that's why I outlined lt for the 

court and hlghllghted lt on the copy of the policy that I 

gave the court. I thlnk the issue ln this case deals -­

That issue will resolve not only the colllslon coverage 

question, but the llablllty coverage question. Both are 

at Issue ln thls case. The llablllty coverage question 

was raised In the amended motion for declaratory Judgment 

that was flied ln this case and State Farm has denied 

_coverage for both colllslon and llabillty because thls was 

not a non-owned vehicle. And because the liablllty 

coverage issue ls part of this case and that Is the reason 

that we've got so many parties Involved. 

The only lssue that affects those other parties 

ls the llablllty coverage Issue. The colllslon coverage 

question ls only whether the vehicle that was damaged ln 

this accident was covered under the colllslon coverage. 

That would affect only Anna Phelps, but the llablllty 

coverage question affects GICO, U.S.A.A. and the two 
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potential plalntlffs. 

THE COURT: But the ruling, my ruling as far as 

State Farm ls concerned wlll control both the colllslon 

and llablllty as far as coverage of State Farm. 

MR. SACXETT: Yes, lt wlll and the Issue ls the 

same for both 

THE COURT: The same. and also there's no 

problem wlth any fault lesue here. In other words, all 

I'm deciding ls coverage. 

MR. SACICETT: That's the who 1 e --

THE COURT: So nobody can be laterally estopped 

as far as any fault by any rullng I make. 

MR. SACKETT: That's a totally different Issue. 

THE COURT: Sure. I understand. 

MR. SACKETT: The glrls had been to a party and 

there's evidence of drlnklng and there are all kinds of 

llablllty Issues not 

THE COURT: Rlght. I'm not concerned with that. 

MR. SACKETT: Right. So as I've said, the 

evidence, we believe, will support the contention that 

these girls, after they went away to college, remained 

residents of their mother's household, were residents of 

thelr mother's household at the tlme thls accident 

occurred. and that therefore the use by Anna of Mary's car 

dld not qualify for coverage under the State Farm policy 
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because lt didn't meet the deflnltlon of non-owned 

vehicle. 

THE COURT: Well, fram what I've heard all of 

you say, lt seems to me that thls case bolls down to Just 

a single lseue. and that lssue being whethe~ o~ not the two 

sisters we~e residents of their mothe~'s household at the 

tlme of the accident wlthln the meaning of the State Farm 

pol ley. 

MR. SACICETT: Yes, s 1 r. 

THE COURT& And all the othe~ things are really 

not contested, the blood relatlonshlp and all that. Would 

everybody agree that that basically ls the lssue? 

MR. HARRISON: Yes, slr. 

MR. ANDERSON: It's agreed, You~ Honor. 

MS. BAUN: Yes, slr. 

THE COURT: Flne. All ~lght. Then I'm prepared 

to-- Do you want to make a rebuttal, M~. Harrison. of any 

klnd? 

MR. HARRISON: No, Your Honor. 

THE COURT: All right. Let's hear some 

evidence. 

MR. HARRISON: Anna Phelps. 
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The witness, ANNA L. PHELPS, havlng flrst been 

duly swo~n. testifies as follows: 

DIRECT EXAMINATION 

BY MR. HARRISON: 

Q 

A 

Q 

A 

Q 

Would you state you~ name fo~ the Court? 

Anna Leigh Phelps. 

And, Anna, how old are you now? 

Twenty. 

And I believe you got your age wrong as you 

stated to the court, didn't you? 

right? 

A 

Q 

A 

Q 

Yeah, I thlnk I was eighteen at the tlme. 

You were born December 28, 1970, ls that 

Yes. 

Now --

THE COURT: So you would have been eighteen 

ln 1989? 

THE WITNESS: 1989. 

THE COURT: Okay, fine. 

BY MR. HARRISON: <Contlnulng> 

Q Now, Anna, you lived wlth your mother ln 

Goode, Vlrglnla, for a perlod·of tlme, ls that correct? 
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A 

Q 

A 

Yes. 

When dld you leave heme? 

When I went away to school right after I 

graduated from hlgh school. 

Q 

A 

Q 

A 

Q 

A 

When was that? 

That would have been the summer of 1998. 

When you left, what dld you take wlth you? 

Everything 

What dld you leave at the house? 

Welt, there was stlll furniture. I took 
, 

all of my clothes, pictures, everything I could stuff In 

my car. 

Q Okay. What dld you leave at yo~r mother's 

house? 

A Nothing Important. Nothing that I can 

think of. I have not gone and retrieved anything. 

Q Now, dld you have a roam at your mother's 

house when you left? 

A Yes. 

Q Tell me about that. 

A About the r-oom? 

Q Yes. 

A It's Just a bedr-oom having a bed, dr-esser-. 

Not'mal stuff. 

Q Which of those Items dld you leave? 
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A The bed and the dresser. The heavy 

furniture stayed. 

Q 

A 

Q 

A 

Q 

of that sort? 

Carolina. 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

a 

Dld you make any clalm to those Items? 

No. 

They were your mother's? 

Yes. 

Now. dld you thereafter purchase same items 

Yes. 

Where dld you move to? 

I went to school ln High Point. North 

How long were you there? 

For one semester. 

Dld you thereafter move? 

Yes. 

Where dld you move to? 

To Northe~n Vlrglnla to Sprlngfleld. 

That would be 813 --

8319 Brookville Court. 

8319. That's where you were llvlng at the 

tlme of the accident, would that be ~lght? 

apartment? 

A 

Q 

Yes. 

Now who was present wlth you ln that 
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A Llvlng there? 

Q Yes. 

A There was Mary Catherine, myself, a girl 

named Michelle Panzarlno and there were other people ln 

. and out. 

Q I want you to tell us when you moved ln the 

apartment. Tell me the history of the apartment. Who 

llved there? 

A Mary Catherine had orlglnally moved ln wlth 

a guy. 

Q And Mary Catherine ls your slster? 

A Yes. She had moved ln wl th a guy whom I 

never met. He slgned the lease. Mary Catherine -- Hls 

name was Tony. I believe. 

Q Tony Bezacquea? 

A Yes, something welrd llke that. The two ~f 

them signed a lease for the townhouse and he defaulted on 

his part of the rent because he took off. I don't know lf 

she ever heard from hlm agaln. So Mary Catherine needed a 

roommate. Her boyfriend was staying there some of the 

time, and I wanted to transfer schools so I moved up 

there. 

a When you say that she moved in with a guy. 

Were they boyfriend and girlfriend at the tlme? 

A No. 
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Q So you took posltlon ln the apartment, 

correct? 

A Yes, we elgned a new lease. Me and Mary 

Catherine signed a new lease when I moved ln ln January. 

Q 

A 

Mow describe the townhouse for us. 

It was three levels; small. It had a 

master bedroom, a full bath, a small bedroom upstairs, a 

dlnlng and a llvlng room down on the middle floor and the 

basement level had a large rec roam and laundry roam and 

half bath. 

Q 

A 

Q 

A 

as a bedroom. 

Q 

A 

Which roam dld you get? 

I was in the master bedroom upstairs. 

Okay. 

And Mary Catherine was using the basement 

Now, who paid the bills then?. 

It varied from month to month, Just whoever 

wrote the check wrote the check. 

Q Dld the others contribute or dld one person 

pay ever:"ythlng? 

Yes, lt was dlvlded equally between me and 

Mary Catherine and whoever else was llvlng there. 

a Now there were other people that moved lnto 

the house after the two of you were there, ls that 

correct? 
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A Yes. 

Q Tell me about the other people. 

A There was a girl named Mlchelle·Panzarlno 

and she moved ln at the same time I dld ln January and she 

stayed there. And Rob Johnson, who was Mary Catherine's 

boyfriend, he was ln and out. 

Q When you say ln and out, what do you mean? 

A Well, he would stay there for periods of 

tlme. 

Q How long? 

A It varied. A month or two months, however 

long lt took for hlm and her to get slck of each other~ 

Then we had another guy named Donnie. He slept on our 

sofa for a month and gave us same money. 

Q Were there any girls ln the ap~rtment at 

times? 

A Just me and Mary Catherine and Michelle. 

Q Okay. Now, what were the eating 

arrangements llke? 

A 

a 
A 

Eating arrangements? 

Yes. 

Well, all of us worked ln restaurants. You 

know, we were all waltlng tables so I know for my part I 

mostly ate at work and I wasn't lnto any grocery shopping 

or cooking at home and stuff. You know, lt was McDonald's 
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or go to Glant and grab a salad and stuff llke that. 

Q 

A 

Q 

A 

How about the other two girls? · 

Same thing 

Dld you ever flx dinner for each other? 

I can't remember eve~ doing that, no. 

Usually the ~ef~lgerato~ was empty and the cupboa~ds ba~e.· 

Q 

A 

Q 

A 

Now, dld you eve~ go home or vlslt home? 

Yes. 

How often would you do that? 

Not ~eal often. Maybe once a·month, I 

would go fo~ a weekend o~ holiday. I went hame fo~ 

Ch~lstmas. 

Q 

A 

How long dld you stay at Christmas? 

I thlnk a total of p~obably about two 

weeks. Howeve~ long break was from school. 

sleep? 

Q 

A 

Q 

A 

Now when you were at home, where dld you 

I don't remember. 

Was It ln your ~oom? 

I think one of my little sisters moved into 

the bed4oom that had been mine at that point. 

Q 

A 

Was there a bedroom for you? 

I don't remember. I don't remember. I 

must have stayed ln a bed. I don't remember sleeping on 

the floor, but my grandmother was also there ln the 
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wlntertlme. 

Q Was there on June 10, 1989, an alloted 

place that you knew that there was a bed would be waiting 

for you back home? Was t~ere, basically, a bed with your 

name on lt back here? 

A Well, I can't remember lf one of my little 

sisters had moved ln, you know, lnto my roam or not. I 

mean, they, because one of my little sisters, when I moved 

out, they started hanging thelr clothes and stuff ln my 

roam. I don't know lf they were sleeping ln there or not. 

Q 

A 

Was there a roam for Mary Catherine? 

Well, lf we were both there at the same· 

time then one of us was on the sofa, because there were 

not enough beds for everyone In the wintertime. Actually, 

my grandmother took over the roam that belonged to my 

_little slater so I think Margie moved Into my old room at 

that point. She has since changed roams. I don't know. 

I'm a little confused on lt. 

Q Now, you sald that you worked as a 

waitress? 

A Yes. 

a Tell me about your Income. What Income dld 

you get? 

A It was mainly tips. 

Q Tlps. And I want you to not tell me how 
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much basically, but llst all the sources of lncame that 

you had. 

A Well, when I was ln school we had a trust 

fund that gave us a certain amount of money to use towards 

·our rent and 

Q Whose trust fund was thls? 

It was set up by my grandfather and lt was 

a trust fund for me and all of my sisters. It pald for 

part of our schooling and because lt would pay for us to 

live ln a dorm, they would give us same money for rent. 

Since we were not llvlng on a college campus lt gave us 

money to help pay our rent. 

Q 

A 

Q 

A 

What other sources of Income dld you have? 

Just working. 

What money did your mother glve you? 

I don't remember. We pald all the rent and 

all the bllls ourselves. Mom didn't pay any of that. 

Q Had your mother trled to keep you at home 

or dld she want you back at the house? 

A Well, she didn't want me moving up to 

Northe~n Vl~glnla. She wanted me to stay ln Hlgh Point, 

lf anything. 

.a Had she tried to encou~age you to move back 

In the house with her at Goode? 

A Oh, no, nevec-. 
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Q What dld she tell you about that again? 

A About what? 

Q About coming back to the house ln Goode? 

A Once we were eighteen we were on our own. 

Q Now, when you moved up to Northern 

Vlrglnla, what was your Intent at that tlme as far as your 

llvlng arrangements? 

Catherine. 

Mom's? 

Catherine? 

A Well, to move Into the townhouse with Mary 

Q 

A 

Q 

A 

Q 

Dld you ever Intend to move back to your 

No. 

Dld you lntend to llve forever wlth Mary 

No. 

Sprlngfleld. 

You dld not. Tell me where you were ln 

How many hours ls that from here? 

A Three and a half. 

Q Dld your Mom send you food or clothes up or 

anything llke that? 

A No. 

Q Was she exercising control over you as far 

as telling you what to do? 

A No. 

Q Dld she try? 
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A Not really. You know, sametlmes I would 

call and ask her advice about things, but--

Q Dld she exercise any control over Mary 

Catherine? 

boyfriend. 

thls? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

No. 

Was that a sore subJect ln the family? 

What, Mary Catherine? 

Yes. 

Well, not Mary Catherine so much as her 

Dld your Mom ever have tlme to comment on 

What, that? 

Mary Catherine's boyfriend, yes. 

Oh, she, yes, she obJected. She 

MR. SACKETT: Judge, I would obJect to 

any testimony as -- Her mother ls here as a 

witness and can 

THE COURT: Yes, sustained. 

BY MR. HARRISON: <Continuing> 

Q What klnd of social actlvltles dld you do 

with Mar~ Catherine? 

A 

Q 

I don't know. I don't remember. 

What social activities do you remember 
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doing, lf anything? 

A Maybe going out to dlnnet". 

Q How often? 

A I don't know. Not on a t"egular basts. 

MR. _HARRISON: That's all the questions 

I have. 

THE COURT: Who would llke to go next? 

Would elthet" of you two Or' Just Mt". Sackett? 

MR. ANDERSON: Your' Honor', I have a few 

questions. 

THE COURTt All t"lght. 

DIRECT EXAMINATION 

BY MR. ANDERSON: 

Q Ms. Phelps, my name ls Phllllp Andet"son and 

17 I t"epresent the uninsured motorist carrier. When you left 

18 

19 

20 

21 

22 

23 

24 

25 

and went to Hlgh Point, at some polnt In tlme you bought a 

car, a Honda? 

A 

Q 

A 

Q 

A 

a 

I already had that car. 

You had that before? 

Yes. 

Was that vehicle tltled ln your name? 

Not ln 1988 when I moved out, no. 

Was lt later titled ln your name? 
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A 

Q 

A 

Q 

Yes. 

When was that? Do you remember? 

Yes, when I moved up to Northern Vlrglnla. 

When you moved to Northern Vlrglnla. Now, 

Isn't lt true that you .had Insurance coverage with State 

Farm? 

A 

that as well. 

Sullivan. 

Q 

A 

Q 

A 

Q 

When I moved up to Northern Vlrglnla I got 

Who dld you purchase that insurance from? 

The agent I talked to was named Tam 

Was he ln Northern Vlrglnla? 

Yes. 

It was not a State Farm agent ln Bedford, 

15 but lt was a State Farm agent ln Northern Vlrglnla? 

16 
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time? 

A 

Q 

A 

Q 

Yes. 

And that' ·s whec-e you were 11 v 1 ng at the 

Yes. 

When you moved ln with your sister ln 

Northern Virginia dld you have you~ address on your 

license plate, your driver's license, changed? 

'A 

Q 

Yes, at some point I did. 

Was lt changed at the tlme of the accident 

ln June of '89? 
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A 

lt was. 

Q 

Vlrglnla? 

A 

Q 

A 

Q 

A 

Yeah, lt should have been. z~m pretty sure 

Dld you have a checking account ln Northern 

Yes, I did. 

Was that Just your account? 

Yes. 

Nobody else~s name was on that account? 

No. 

Q I think you said when you moved Into the 

apartment with your slater the two of you signed a new 

lease? 

A 

Q 

A. 

Q 

Yes. 

And you signed that lease yourself? 

Yes. 

Dld either one of you show that lease to 

your mother before slgnlng? 

A 

a 

A 

a 

I dldn~t. 

Do you know whether or not your sister did? 

I don't think she dld. 

When you paid your bills, dld you pay your 

rent wlth your sister? 

A 

Q 

A 

Yes. 

In Northern Vlrglnla? 

Yes. 
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Q Dld you pay utllltles or phone? 

A Yes, phone, power and wate~. 

Q You pald that ln Northe~n Vlrglnla as well? 

A Yes. 

Q Mr. Har~lson asked you lf you purchased 

some furniture after you left heme? 

A Uh-huh. 

Q Dld you take that wlth you when you went to 

Northern Vlrglnla? 

A I dldn~t purchase lt untll after I went 

there, because I was ln a do~ roam. 

Q So when you went up there and after you 

left the dorm room and you went to Northern Vlrglnla to 

llve wlth your sister, you had to purchase same fu~nlture? 

A Uh-huh. 

Q All the flnanclal resources that you had 

were resources that either you earned or came by way of 

your trust fund and you received no support from your 

mother? 

A I dldn~t receive any support from her. 

Q And I think your testlmony was that when 

you and your sister both were back ln Goode that only one 

of you WQuld be able t~ have a bedroom and one of you 

would have to sleep on the couch? 

A Yes. 
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Q And that would not necessarily be the 

bedroom that you had grown up ln as a chlld? 

A Correct. 

Q When dld your sister Mary move out or leave 

home? 

A In 1987 when she went away to college. 

Q Had she been back for any perlod of time 

longer than a few days from the tlme she moved out up 

until the tlme, well, up and through the tlme of the 

accident? 

A 

Q 

A 

For school vacations and thlngs llke that. 

Break and brlef vlslts? 

Yeah, maybe came down for a weekend. 

Q And even after you moved to Northern 

Vlrglnla or before you moved to Northern Vlrg.lnla, after 

you left heme and went to college at High Point, during 

your school vacations were you working during those 

periods of tlme? 

A I was wo~klng part of the tlme I was down 

there. 

Q And what about ln Northern Vlrglnla durlng 

holidays, would you be wo~klng part of the time there? 

A I was wo~klng full-tlme once I moved to 

Northern Vlrglnla. 

Q Was there ever an occasion after you left 
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home ln·the summer of '88 and you went to Hl;h Point to 

college, was there ever a tlme when the two of you, Mary 

Catherine and yourself, lived ln your mother's house 

together at the same tlme for any time longer than Just a 

·day or so? 

A No. 

Q Do you know how Mary Catherine's -- Dld she 

have bank accounts and so forth ln Northern Vlrglnla? 

A Yes, she had a checking account. 

Q But received no flnanclal support from your 

mother? 

A Not that I know of. 

Q Before you Pu.rchased your State Farm 

Insurance In Northern Vlrglnla from Mr. Sullivan, the 

agent I think ln Fairfax, dld you have insurance on your 

Honda? 

A I was on my mother's policy before that. 

Q Before that you were on your mother's 

policy? 

A Uh-huh. 

Q And then at some point In tlme you were 

taken off of your mother's policy and you purchased your 

own Insurance? 

A Rlght. When I moved up there, she told me 

to have the title transferred Into my name and get my own 

Page 44 
299. 



·---------------------------------

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 nS\u: ance • 

Q And that~s what you· dld? 

A Yes. 

THE COURT: Dld you pay for lt? 

THE WITNESS: The Insurance? 

THE· COURT: Yes. 

THE WITNESS: At that polnt I started 

paying for lt myself. 

MR. ANDERSON: I thlnk that~s all I have, 

Your honor. 

THE COURT: All rlght. Mr. Sackett. 

Befo~e he starts, what year were you all ln 

school when the accident happened? The 

freshman or sophomore? 

THE WITNESS: I was a freshman and Mary 

was a sophomore. 

THE COURT: All right. You were a 

freshman at the tlme. 

THE WITNESS: We were on our summer break 

at the tlme. We'd Just flnlshed school. 

THE COURT: Summer break? 

THE WITNESS: Yes. 

THE COURT: You had Just flnlshed your 

freshman-- Well, had you Just flnlshed your 

freshman year or what? 
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THE WITNESS: Well, break-wlse or-­

THE COURT: No. I don't know. Maybe the 

year doesn't run fram September to June. 

THE WITNESS: I had Just flnlshed sprlng 

semester and school was out for the summer. 

THE COURT: When would you have flnlshed 

your freshman year, according to the schedule 

up there? When was your flrst year over? 

THE WITNESS: In May. When school was out 

ln May. 

THE COURT: So you had flnlshed the first 

year, la that rlght? 

THE WITNESS: Yes. 

THE COURT: I'm Just trying to get It 

straight ln my mlnd. And your slster had 

finished two years? 

THE WITNESS: Uh-huh. 

THE COURT: Okay. 

MR. SACKETT: Judge, I didn't hea~ all of 

that so I may repeat a little bit of lt and I 

apologize if I do. 
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CROSS EXAMINATION 

BY MR. SACICETT: 

Q Ms. Phelps, when you graduated from high 

school you were how old, seventeen? 

A Yes. 

Q You went to Jefferson Forest Hlgh School ln 

Bedford County? 

A Yes. 

Q And you lived at home with your mother all 

of your llfe? 

A Uh-huh. 

Q Until you went away to colleg,? 

A Yes • 

Q So when you left home ln the fall of 1988, 

you went to Hlgh Point to college and stayed there through 

the first semester? 

A Yes. 

Q You lived ln a dormitory while you were 

there and took your clothes wlth you when you went. In a 

furnished dormitory room, you didn't take anything but 

your clothes with you when you went? 

A Right. 

Q And you were going as a college freshman? 

A Yes. 
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Q After one semester there you decided you 

dldn't want to stay the~e that you wanted to t~ansfer to 

Geo~ge Mason, correct? 

A Yes. 

Q Whlch ·ls where your older sister, Mary, was 

already a student? 

A Yes. 

Q Was that the reason you decided you wanted 

to go to George Mason because she was there? 

A Well, I knew I didn't want High Polnt at 

all and Mary Catherine had called me and approached m~~ 

wlth the idea of moving In the townhouse wlth her because 

she needed a roommate and she wanted someone to llve wlth 

her that she knew. 

Q She was having some rent probl.ems wl th the 

boy who was llvlng there? 

A Well, he took off. 

Q So she called you. She needed somebody to 

help with the rent and you wanted to leave Hlgh Polnt and 

the combination of those two ls why you elected to go to 

George Mason, correct? 

A Uh-huh. 

Q So you at that tlme turned eighteen shortly 

before you went to George Mason, correct? 

A Right. 
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1 Q And vou went up there and entered as a 

2 what, a second-semester freshman? 

3 I --

4 

A 

Q Or could vou transfer your grades from Hlgh 

5 Point at all? 

6 A I could transfer some of ·them, but not all 

7 of them. 

8 Q I guess your dilemma ln answering Judge 

g SWeeney's question was 

10 Right. 

11 

A 

Q --you really didn't complete the freshman 
~. 

12 year at the end of the first year, dld you? 

13 Right. 

14 

15 

A 

Q 

A 

Q 

You still had same more to do grade wise? 

I needed more credits. 

16 But ln te~ of the tlme you had spent 

11 there, you had been one semester at High Point and one 

18 semester at George Mason before thls accident occurred? 

19 

20 

A 

Q 

Yes. 

And you were eighteen years old when the 

21 ace 1 dent occurred? 

22 

23 

A 

Q 

Yes. 

Between the time you entered school at 

24 George Mason ln January o~ '89, and at the time thls 

25 accident happened on June 10, 1989, you and Mary lived ln 
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the same townhouse together? 

A Yes. 

Q And were 11 v lng there together until school 

was over? 

A Well, we were on a lease through October. 

Q You had signed a lease through October? 

A Yes. 

Q Now when the accident occurred. you and 

Mary had come back home to go to a wedding that weekend? 

A Yes. 

Q You were ·actually at that time, both of 

you, staying at heme wlth your mother, for that weekend, 

correct? 

A Yes. 

THE COURT: Were you on your way or going 

back when it occurred? 

THE WITNESS: Well, we had came down-- It 

happened -- The accident was on a Friday. 

THE COURT: So while you were here lt 

happened? 

THE WITNESS: Rlght. 

THE COURT: You were neither on your way 

from school nor were you on your way back, but 

lt happened here? 

THE WITNESS: Right. 
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THE COURT: I have lt. 

BY MR. SACXETT: <Continuing> 

Q In fact, you had borrowed Mary's car to go 

·to a party the nlght thls accident ·Occurred, right? 

A Yes. 

Q The reason you borrowed her car ls because 

yours wasn't big enough to take both Jennifer Trevey and 

Anna Fetherson to the part_y? 

A Yes. 

Q You needed a car that would seat three 

people and yours only sat two? 

A Right. 

Q And that's the reason you borrowed Mary's 

car. The accident occurred on the way when you were 

leaving the party that night, ls that correct? 

A Yes. 

Q Now after the accident occurred, you dld 

not go back to Sprlngfleld and you stayed at your mother's 

home for another slx weeks or so, didn't you? 

A For about a month. Well, I couldn't work 

because I had broken ribs and my knees were messed up and 

I couldn't walt tables so I stayed at my mother's for a 

month until I was recovered and then went back up. 

Q And the only reason you were up there for 
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the summe~ was because you had a Job, correct? 

A Right. I was working. 

Q You were working to help send yourself to 

college? 

A Rlght. 

Q That was the purpose of working? 

A Yes. 

Q The reason for being up there was because 

that was where you were going to school and that's where 

the Job was? 

A Right. 

Q You were a full-time student at the tim~ 

thls accident occurred at George Mason, but you were 

between semesters? 

A Yes. 

Q You were on summer break from school when 

the accident occurred? 

A Yes. 

a And the same was true wlth Mary Catherine. 

She was also a full-tlme student at George Mason on summer 

break when the accident occurred? 

A Yes. 

a Both of you had Jobs to help send 

yourselves through college ln the Springfield area? 

A Yes. We weren't paying for the college. 
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Llke I sald, our trust fund was paying that. We were 

worklng to pay the rent and the bllls. 

Q I mean you had to have a p 1 ace to 11 ve l.n 

Sprlngfleld to go to George Mason? 

A Well, we could have llved ln the dorm on 

campus and we wouldn't have had to pay for lt, but we 

chose not to. 

Q Well, you elected thls form of llvlng 

arrangements while you were attending college and that's 

the reason you had all these other people ln and out? 

They were students, too, weren~t they? 

A No. 

None of them? 

No, Just us. 

Q 

A 

Q Well, that~s the reason you and Mary were 

there was because you were full-tlme students at George 

Mason? 

Yes. A 

a Now the address to whlch the college~ 

George Mason, sent your individual communlcatlons, for 

Instance your grades, went to your mother's address, 

wasn't lt? I mean as the tlme of thls accident? 

A Yes, sir, I believe so. 

a And when you got a break from school such 

as vacations and on some weekends, you came back home to 
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your mother's, correct? 

A I came heme for Christmas and that's about 

lt. I came heme for the wedding. It would depend on when 

I was working, when I could get off work. 

Q But as you told us earlier, you came.hcme 

sometimes as often as once a month? 

A 

Q 

A 

Q 

Sometimes. 

When you could get away you came heme? 

Sometimes. 

Now as far as the trust fund was concerned, 

your mother handled all of the ccmmunlcatlons with the-

trust? You didn't do anything? 

A No. 

Q You didn't? 

A No, I didn't. 

Q And your mother took care of having your 

tax returns filed for your earnings at the Job? 

A That year, yes. 

Q So as of the tlme that thls accident 

happened, your mother was handling the tax returns as a 

part of your financial affairs and you indicated your 

communlcatlon was with the trustee that was paylng the 

cot 1 ege? 

A Well, the reason that she did our taxes 

that year was because of the income from the trust fund. 
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I'm not real clear on lt, but --

Q 

A 

Q 

But the polnt ls, she dld lt though? 

Yes. 

She dl d 1 t. She hand 1 ed the cOIIIDUn 1 cat 1 ons 

wlth the trustee who paid the tultlon and part of the 

rent? 

school? 

rernember 

A 

Q 

A 

Q 

A 

Q 

A 

Yes. 

The trust pald rent only while you were ln 

Yes. 

Are you stlll ln school? 

No. 

When dld you drop out of school? 

It's been less than a year. I don't 

exactly when. 

Q 

A 

Q 

A 

Q 

Where do you llve now? 

In Alexandria, Vlrglnla. 

Were you working? 

Yes. 

So you remained a full-tlme student for 

what, another slx to eight months after thls accident 

happened? 

A 

Q 

A 

Another year, I think. 

And then you dropped out? 

Yes. 
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Q 

A 

Q 

And have not gone back to school? 

No. 

And when you dropped out of school, you 

lost the trust fund benefits, is that correct? 

A Yes. 

Q When you left hame to go to college at Hlgh 

Point, your Intentions at that point were simply to go to 

High Point to go to college, rlght? That's the reason for 

that move? 

A Yes. 

Q And when you transferred from High Polnt to 

George Mason, the reason you moved to Sprlngfleld was to 

be a student at George Mason~ correct? 

wasn't lt? 

A Yes. 

Q That was the only reason you were up there, 

A 

a 
Yes. 

Now didn't your grandmother help you with 

some of the expenses of books and buying furniture after 

you got to George Mason? 

A No, she never bought anything for me. 

Q Mary had bought some? 

A She bought stuff for Mary Catherine. 

Actually, she dld buy a table. I forgot about that. 

Q From your grandmother? 
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A 

Q 

Springfield? 

A 

Q 

A 

Q 

A 

Q 

A 

She bought a table and chairs for us. 

Fo~ the apartment down there or for 

Yes. 

Dld your grandmother buy your car for you? 

No. 

Was that Mary's car she bought? 

Right. 

Who bought your car? 

That was pald for wlth money that was ln 

the trust for us. 

Q You dldn't pay for lt yourself? 

A No. It wasn't money I earned, no. 

MR. SACKETT: That's all the questions I 

have. 

THE COURT: Mr. Harrison, do you have any 

further questions? 

MR. HARRISON: A couple, Your Honor. 

REDIRECT EXAMINATION 

BY MR. HARRISON: 

Q Why dld you move back with your mother 

after the accident? 

A Why 
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Q Why dld you not go back to Sprlngfleld? 

A Well, I was-- Yeah, because I had a Job 

and I dldn't want to be ln _Lynchburg. Actually, I dldn.'t 

have a Job at that polnt. 

THE COURT: I don't understand that 

answer. Let's start over. I don't get that 

answer. 

BY MR. HARRISON: CContlnulng) 

InJuries? 

Q I dl dn' t e 1 thee-. Okay. You. rece 1 ved some 

A 

Q 

A 

. Right. 

Tell us what InJuries? 

I had cracked my rlbs and I had same sevec-e 

lacerations on my knee. 

Q And what was lt, why was lt you stayed with 

your mother Instead of convalescing ln Springfield? 

A Because I couldn't wo~k. I couldn't work 

to make money and pay my bllls for llke a month. I had a 

leg b·race so I couldn~t walk ve~y well so I would not have 

been able to work. 

a What klnd of care dld you receive at your 

mother's? 

I went to the doctor. You know, I had 

stitches and everything and I was seen by a doctor. 
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Q Which doctor? 

A It was the eme~gency room doctor at 

Lynchburg General Hospital. I don't know hls name, but I 

Just rested. 

MR. HARRISON: That's all I have. 

MR. ANDERSON: Just one or two brlef ones, 

Your Honor. 

REDIRECT EXAMINATION 

BY MR. ANDERSON: 

Q The grade sltuatlon In school. You sald 

your grades went to your mother~s. Do you have any 

control over that or --

A I don~t really know. I don~t remember 

filling anything out or putting a malllng address on lt or 

anything. 

Q To follow up on Mr. Harrison's question, 

after the accident you said you had lnJurles and you 

stayed at your Mom's for a while, for a month or so, then 

went back to Sprlngfleld? 

A Yes. 

Q That would have been when then? 

A July. 

Q July of '89? You weren't ln school July of 
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J'89, were you? 

school? 

A 

Q 

A 

Q 

No. 

So that summer of '89 you were not ln 

No. 

But yet and still you stlll went back to 

Springfield to live with your sister following this 

accident, Isn't that correct? 

A Yes. 

Q And you got back on your feet and your ribs 

healed and your knee got okay? 

A Yes. 

Q Dld you continue to go back to school ln 

the fall of '89? 

A Right, yeah. 

Q But you chose to go back to Springfield to 

llve durlng the summer of '89 rather than staylng with 

your mother? 

A 

Q 

Yes. 

You chose to live up the~e where your 

sister and you had signed a lease and that's where you 

were llvlng? 

MR. ANDERSON: Thank you. 

THE COURT: Anybody else want to ask any 

questions of thls witness? 

Page 60 

315 



---------------------------------

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

RECROSS EXAMINATION 

BY MR. SACKETT: 

Q While you were at home afte~ the accident, 

you~ mother supported you, fed you and housed you? 

A Yea, I wasn't working. 

Q You weren't working so you didn't have any 

Income at that point, rlght? 

A No. 

a 
back to work? 

Once you went back to Sprlngfleld you went 

A Yes. 

MR. SACKETT: That's all my questions. 

THE COURT: Anybody else want to ask any 

questions of thls witness? All rlght. Thank 

you. You may step down. 

recess. 

We're golng to take a 

The witness stands aside. 

THE COURT: Thls hearing has been very 

helpful because you all have narrowed the issues 

for me and lt wlll save me some tlme. Who ls 

your next witness? 

MR. HARRISON: Mary Phelps. 
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THE COURT: All r-lght. 

The wltness, MARY CATHERINE PHELPS, having flrst 

been duly sworn, testlfles as follows: 

DIRECT EXAMINATION 

BY MR. HARRISON: 

accident? 

Q 

A 

Q 

A 

Q 

A 

Q 

State your name for the court. 

Mary Catherine Phelps. 

How old are you? 

I'm now twenty-two years old. 

How old were you at the tlme of the 

I was twenty years old. 

And you listened to Anna's testimony, 
15 correct? 

16 

17 

18 

19 
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24 

25 

that? 

A 

Q 

A 

Q 

Yes. 

Were there any disagreements you had wlth 

No. 

Now I'd like to direct your attention to 

the time you left home. When was that? 

home? 

A 

.Q 

A 

Q 

The fall of '87 to go to George Mason. 

And when you left, what dld you leave at 

I left a box of Junk. 

Have you been back to plck lt up? 
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A No. 

Q When you say a box of Junk, what~s there? 

A Things that I dldn~t want to throw away and 

I dldn~t want to drag with me. 

Q Dld you keep clothes there? 

A No. 

Q 

A 

Q 

A 

Is there a bedroom that~s yours there? 

No. 

Is there a bed that~s yours there? 

Our bedrooms are pretty lnte~changeable. 

If there ls a space, I can sleep ln any bed, lt doesn~t 

matter. If there~s no space, I sleep on the sofa qult• 

frequently. 

Q What would cause there not to be space? 

A Well, like Anna was saying, ln the winter 

months my grandmother comes down to llve with us and ln 

the past We have two younger sisters and there are four 

bedrooms ln the house so when Anna and I would go home and 

vlslt at the same time we would both be out of a bed 

because there are four bedrooms and four people Including 

my grandmother llvlng there. 

Q I'd llke to draw your attention to the time 

of the accident for the court's information. What Mr. 

Anderson sald about Anna taking the vehicle was because 

hers was a two-seater and yours was a four-seater, ls that 
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correct? 

vehicle? 

the car. 

A 

Q 

A 

Q 

A 

Q 

Yes. 

How many othe~ times had she had the 

That was the fl~st tlme she'd ever borrowed 

Now. what Insurance company did you have? 

At that time. Nationwide. 

Dld your mother tell you whlch Insurance 

company to get? 

A 

Q 

A 

Q 

A 

No. 

Could you be on her pollcy? 

No. 

Why? 

Because basically Mom told us when we 

turned eighteen we were on our own and we had to take care 

of our own things. And at that tlme I had acquired many 

speeding tickets and so I was definitely on my own as far 

as paying for insurance. 

was that? 

a 

A 

Q 

A 

Q 

Now when dld you move to Springfield? When 

You mean off of campus from George Mason? 

Right. 

Let's see. 

How long before 
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A I lived at George Mason one semester and 

then for the next semester I was llvlng ln Alexandria with 

a friend so I think lt was the fall of '88 when I moved 

Into the Springfield townhouse. 

. Q Now, you had a boyfriend during thls 

perlod, right? 

A Yes. 

Q What was hls name? 

A Robert Johnson. 

Q And you were llvlng together during same of 

thls period? 

A Yes. 

Q Tell me about th.at. What periods dld you 

live together? 

A When he was feeling financially 

responsible, which was very Infrequent 

Q Glve me dates as much as you can. What 

period of tlme? 

.A Well, when I moved lnto the townhouse and 

signed the lease wlth Tony, Rob was wlth me then at that 

polnt. Then Tony left on the lease and then lt was Just 

Rob and me. And then Anna moved ln. 

THE COURT: Who was Rob now? 

THE WITNESS: Rob, my boyfriend. 

THE COURT: And Tony was? 
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THE WITNESS: Tony was Just a friend. He 

actually worked wlth Rob and he had enough 

credit for when we dld the credit check that 

he could slgn the lease. Rob coutdn~t. 

. THE COURT: I see. 

BY MR. HARRISON: <Continuing> 

Q 

A 

Q 

Now, dld your mother approve of Rob? 

No. 

Dld she ever try to, dld she ever try to 

exercise her Influence over you or tell you what to do? 

A No. 

Q And I believe thls was covered a llttle blt 

so I would llke to go through lt fairly quickly. What 

Income dld you have? 

A I had the Income from the trust fund paying 

for all my school and a mlnlmal part of my rent and then I 

had various waltresslng Jobs, but I was working full-time 

all the tlme. 

Q Othe~ than you, who paid bills for you? 

A 

Q 

A 

Q 

A 

Nobody ever pald my bills. 

Including Rob, I take lt? 

Oh, lncludlng Rob. 

Now, how often dld you go home? 

Oh, lt varied •. I"d probably say about once 
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every twa months. 

Q Dld you always go at the same tlme as Anna? 

A No. 

Q Why not? 

A For. one thing we had conflicting schedules 

and I didn't go heme as much because my ~am didn't care 

for my boyfriend and our relationship was not that good at 

the tlme, my Mam's and mlne. 

Q How dld lt came about -- There's been 

testimony that your grandmother bought the car? 

A What happened was my grandmother pald for 

the car, but I was maklng payments to her to pay her back. 

The reason for that was because If I had to go out and 

finance the car myself I would have had to pay full 

coverage Insurance and after six or seven speeding tickets 

lt would have been outrageous. So I had to have a car 

completely paid for so I could only put llablllty 

Insurance on lt so I could afford lt myself, the 

insurance. 

THE COURT: In other words, so the bank 

wouldn't be Involved ln the financing at all 

because that could create problems? 

THE WITNESS: Yes. 

THE COURT: I see • 
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BY MR. HARRISON: <Continuing> 

Q 

A 

Q 

A 

Q 

A 

Dld your mother pay any of your bills? 

No. 

Dld she do your tax returns? 

Yes. 

Why was that? 

Because of the trust fund. Anna and I 

really, we didn't have all of the paperwork and forms and 

everything to do our own taxes. We didn't have the 

lnformatlon there and know what was golng on wlth our 

finances wlth the trust fund. 

Q 

A 

Where dld your grades go to? 

It changed. I thlnk they went to my Mom's 

house for a couple semesters and on other occasions or 

other semesters would come straight to me. 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

College now. 

What dld you do as far as work? 

I was waltresslng. 

Are you still dolng that? 

Yes. 

Are you still a student? 

Yes. 

Are you still at George Mason? 

No. I'm at Northern Vlrglnla Community 

MR. HARRISON: That's all the questions I 
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have. 

THE COURT: One question: Dld you all vote 

while you were up the~e by chance? 

THE WITNESS: No, I didn't. 

THE COURT: Do you know whethe~ you~ 

sister dld? 

THE WITNESS: I'm not sure lf she dld o~ 

not. 

THE COURT: All right. Who wants to go 

next? 

MR. ANDERSON: I Just have a couple 

questions, Your Honor. 

THE COURT: All right. 

DIRECT EXAMINATION 

BY MR • ANDERSON: 

Q Ms. Phelps, after you left the townhome, 

where a~e you llvlng now? 

A Now I'm llvlng ln another townhouse ln 

Sprlngfleld. 

Q From the tlme you left ln the fall of '87 

and went to school up and through June of 1989, dld you 

ever come back and llve at your mother's house ln Goode, 

Vlrglnla, for anything other than Just a weekend vlslt or 
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for a few days? 

A Yes, I dld move there briefly during a 

transition period when I was trying to decide where I 

wanted to go. I was conslderlng movlng to Callfornla wlth 

same friends and so I wasn~t exactly sure at that polnt 

what I wanted to do with myself and so I stayed at my 

Mam~s for about two months. 

Q When was thls? 

A 

Q 

A 

That was January of ~90. 

~90? 

Yes. 

Q x~m sorry. You misunderstood my question. 

I sald up and through June of ~a9. 

A Oh, right, no. 

Q The fall of ~a7 up through June of ~a9 and 

the accident Involving your slater, dld you ever llve, dld 

you ever go back home for anything other than Just a brief 

weekend vlslt? 

No, I~m sorry. I dldn~t --A 

Q You were llvlng then ln Northern Vlrglnla 

and had your own townhouse or apartment and were paying 

your own rent and utllltles at the time of the accident? 

A Yes. 
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CROSS EXAMINATION 

BY MR. SACKETT: 

Q Mary Catherine, when you left heme ln 1987, 

-you went to George Mason? 

semester? 

A 

Q 

A 

Q 

Yes. 

You llved ln the do~ltory for the first 

Yes. 

And you took wlth you only your own clothes 

because the dormitory was a furnished roam? 

A 

Q 

semester? 

A 

Q 

A 

Q 

you? 

Right. 

You dldn~t stay ln the do~mltory but one 

Yes. 

Were you working at that time? 

Yes, I was. 

You worked to help pay for college, didn't 

A Well, mostly for my llving expenses and 

_enJoyment expenses and that sort of thing. 

trust? 

Q 

A 

Q 

Your college tultlon was pald for by the 

Yes. 

And when you lived on campus a portion of 
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the ~ent -- As long as you ~emalned a student a portion of 

the rent was paid by the t~ust? 

A Yes. 

Q Your mother handled all cammunlcatlons wlth 

the trustee, dldn't she? 

A Yes. 

Q And your mother flled you~ tax returns? 

A 

a 
Yes. 

And durlng summer vacations from school 

you'd go home? 

heme? 

A Yes. 

Q And sometimes on weekends you would go · 

A 

Q 

Yes. 

You we~e a full-tlme student at George 

Mason from 1987 untll after thls accident happened ln June 

of 1989? 

A 

a 

Right. 

In fact your reason for llvlng ln Northern 

Vlrglnla was because you were a student at George Mason? 

A Besides I preferred Northern Vlrglnla to 

thls area. 

Q But you didn't even know Northern Vlrglnla 

until you moved up there to go to school, did you? 

A No. 
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Q That~s samethlng you found aut after you 

got up there to go to school? 

A Yes. 

Q And then afte~ thls accident you d~apped 

out of school ln January of 1990? 

A Rlght, I took a break fram school. 

Q 

A 

Q 

How long were you out of school? 

I took a year off from college. 

And when you dropped out of school, you 

moved back home, dldn~t you? 

A Yes. 

Q 

A 

Q 

And stayed ln your mother's hame? 

Yes. 

And you got a Job working at J. Crew here 

ln Lynchburg, didn't you? 

A Yes. 

THE COURT: z~m sorry. I cannot understand 

that. Is that immediately after the accident? 

That period of a year that she dldn~t go back to 

school, ls that the period she stayed here? 

BY MR. SACKETT: 

Q I think lt started ln January of 1990? 

A Yes. 

Q You went back to school for six months, for 
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the first semester after the accident? 

A Yes. 

Q Most of lt anyway? 

A Yes. 

THE COURT: Then Just go ahead forward 

and tell me then what happened. When dld you 

come back here? 

THE WITNESS: I moved back here five 

months or about slx months after the accident. 

THE COURT: Well, what month do you think 

that was? 

THE WITNESS: January. 

THE COURT: Okay. In January of '90 you 

got a Job wlth J. Crew? 

THE WITNESS: Yes. 

THE COURT: Can you tell me how long you 

stayed here? 

THE WITNESS: I stayed around eight months. 

THE COURT: You stayed here eight months, 

and during the time you were staying here were 

you staying at your mother's home? 

THE WITNESS: No, I got my own apartment 

ln Lynchburg. 

THE COURT: Okay. I'll let you continue 

wlth that. I need to know more about that. 
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BY MR. SACXETT: CContlnulng) 

Q You stayed at your mother's home for most 

of that tlme, didn't you? 

A For most of the elght months? 

Q Yes. 

A No, I dld not. 

Q You dropped out ln January of 1990? 

A Rlght. 

Q And moved back to your mother's hame ln 

Goode, right? 

A Right. 

Q When I took your deposltlon on May 17, 

1990, you were still llvlng wlth your mother ln Goode at 

that tlme, right? 

A I'm sorry. You're rlght. That's rlght. 

Q So most of the eight months you dld, ln 

fact, live with your mother. llve ln the family home ln 

Goode? 

A I believe I made a mistake. I was-- I 

lost a sense of time there. I was ln Lynchburg back here 

until Just last month. I moved back to Northern Vlrglnla, 

but the whole time that I was here-- I lived with my Mom 

from January of 1990 until probably June 5th to be exact, 

almost, of 1990, but then I went to Callfornla for a 

couple of months and then I came back and got my own place 
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ln Lynchburg. 

Q When you came back from Callfo~nla, 

lnltlaJly you came back to your mother's? 

A I didn't stay at my mother's. I stayed 

.with friends ln Lynchburg? 

Q Then you got an apartment ln Lynchburg? 

A Yes. 

THE COURT: Now when dld you get an 

apartment ln Lynchburg, lf you can remember? 

THE WITNESS: It was I believe ln 

September. 

THE COURTa Of 1990? 

BY MR. SACKETT: <Contlnulng) 

Q Of 1990? 

A Right. So between the tlme I moved out ·of 

my mother's and moved lnto my apartment ln Lynchburg I was 

traveling. I was ln California and traveling around. 

Q And you got an apartment in Lynchburg ln 

Septembec-? 

A Right. 

Q And you stayed there until when? 

A I stayed all through-- I stayed until Just 

a month and a half ago, untll I moved back to Northern 

Vlrglnla. 
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Q And now you've gone back to school ln 

Northern Vlrglnla? 

A 

Q 

Yes. 

Whlch makes you ellglble to have the trust 

benefits again? 

A 

Q 

Rlght. 

Now when you moved lnto the townhouse ln 

Springfield. your mother gave you same money to help you 

out lnltlalty. didn't she? 

A She loaned us money for a deposit. 

Q At least up to that tlme your grades and 

offlclal communications from the college were mailed to 

your mother? 

A Same of the time. 

THE COURT: Do you really know whether 

your grades were belng mailed home to here 

or to you Just before the accident? 

THE WITNESS: No. I can't remember. 

BY MR. SACKETT: CContlnulng) 

. 1 t? 

fund? 

a Your tultlon bill didn't come to you, did 

A 

a 

No, not to me. 

It went either to your mother or the trust 
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A It went to the trust. 

Q And the same ls true as to Anna~s? 

A Yes. 

Q You dld leave same clothes at your mother~s 

house, dldn~t you? 

A The clothes I dldn~t want to throw away 

that any of my sisters, my younger sisters, would, may 

use. 

Q What you took wlth you when you left home 

to go to· college was basically your clothing? 

A My clothing and my personal belongings. 

Q The things that you used, that you needed, 

when you were a student at school? 

A Yes. 

Q And you remained covered under your 

mother~s health Insurance whlle you were a student? 

A Yes. 

Q You were covered while you were a student 

under your mother's health insurance as of the time this 

accident occurred? 

A Yes. 

Q And so was Anna? 

A Yes. 

Q And the reason that you and Anna were 

llvlng in the townhouse ln Springfield at the time of this 
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accident was because you were both students at George 

Mason? 

A Yes. 

MR. SACIETT: That's all the questions I 

have. 

THE COURT: Any further questions? 

MR. ANDERSON: Judge, I have same 

follow-up questions. 

THE COURT: All right. 

REDIRECT EXAMINATION 

BY MR. ANDERSON: 

Q Ms. Phelps, when you moved back -- Your 

testimony was that when you moved back ln January of 1990 

to your mother's home for a few months. where was your 

sister, Anna, llvlng? 

A Anna was still ln Northern Vlrglnla. 

Q So the two of you weren't llvlng together 

at that time? 

'A No. 

MR. 'ANDERSON: That's all. 

THE COURT: Thank you. Anything else? 

MR. HARRISON: Yes- sir. 
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REDIRECT EXAMINATION 

BY MR. HARRISON: 

Q When you came back to your mother~s house, 

dld you work at that tlme? 

A No, I had qult my Job ln Northern Vlrglnla. 

Q Was Anna llvlng theie at the tlme? 

A In Northern Vlrglnla? 

Q No, at your mother's house? 

A No, Anna was not. 

MR. HARRISON: That's all the questions I 

have. 

THE COURT: Thank you. Is that all? Thank 

you very much. You may step down • 

The witness stands aslde. 

THE COURT: Now, anybody else? 

MR. HARRISON: MarJorie Phelps. 

THE COURT: Is thls the mother? 

MR. HARRISON: Yes. 

THE COURT: All right. 
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The witness, MARJORIE HUNT PHELPS. having 

flret been duly swo~n. upon examination, testlfled as 

follows: 

DIRECT EXAMINATION 

BY MR. HARRISON: 

two girls. 

a 
A 

Q 

A 

Q 

A 

Could you state you~ name for us? 

MarJorie Hunt Phelps. 

And Mrs. Phelps, you'~e the mother of these 

Is that correct? 

That's true. 

Tell us about how they came to leave home. 

Mary Catherine left home flrst to go to 

college at George Mason University and Anna left a year 

after that to go to school at High Point College In North 

Carolina. 

Q What lndlcatlon, lf any, dld they give you 

that they might be coming back? 

A Comlng back home to stay? 

a 
A 

Yes. 

They dldn,.t. 

THE COURT: Before we get into that, 

could you set up the family situation for me? 

I mean who was living at the home before they 
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left. I Just want to get the picture. 

BY MR. HARRISON <contlnulng>: 

Q Tell us about the family situation before 

they left. 

All right. I have four daughters. Mary 

Catherine ls the eldest, Anna ls the second and I have 

another daughter, Rosa, and another daughter, MarJorie. 

We llve ln Goode and what else would you like to 

know? I~m a widow. 

THE COURT: That~s what I wanted to know. 

I hadn~t heard anything about the father and· 

so that~s the r.eason I wanted to find 

out the family sltuatlon. 

You~re a widow and were llvlng there wlth 

four glrls. 

THE WITNESS: Right. 

THE COURT: All right. I've got lt. 

THE WITNESS: I~ve been widowed since 1979. 

THE COURT: All rlght. And as the girls 

graduated they~ve one by one gone off to 

coil ege. 

BY MR. HARRISON <continuing>: 

a Now at the tlme that Anna moved out, dld 
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she leave anything of Importance ln the house? 

A 

Q 

A 

possesslons. 

Q 

A 

No. 

Did she leave anything at the house? 

Not that I recall. She took her personal 

What expenses have you paid for her? 

Nothing that I can recall. I buy her 

Christmas gifts and that type of thing but she~s been self 

supporting except what she has received from the trust 

fund while in North Carolina. 

Q Now what automobile Insurance policy dld 

you have at the tlme? 

A At the tlme of the accident? I believe I 

was insured by GICO at the tlme. 

Q Now dld you lnvlte Anna to stay on that 

policy wl th you? 

A No, slr. 

Q Did you lnvlte Mary Catherine to stay on 

lt? 

A No. 

a What dld you tell them about automobile 

Insurance? 

A I told them to both get automobile 

insurance as soon as they left home. 

a What control dld you exert over the two 
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girls after they left home? 

A None. 

Q Dld you approve of the llvlng arrangements 

ln northern Vlrglnla, flrst of Anna? 

A I knew she was moving ln wlth Mary 

Catherine. I didn't approve. I wanted her to stay In 

Hlgh Point, North Carolina. 

a Why was that? 

A Why dld I want her to stay In Hlgh Polnt, 

North Carolina? 

Q Yes. 

A I wanted her to continue on where she 

started ln college. I didn't llke the ldea of her 

swltchlng colleges so early ln her college career. 

a Dld you let that be known to her? 

A Yes. 

Q It obviously didn't have any effect, I take 

lt? 

A That's correct. 

a 

arrangements? 

Did you app~ove of Mary Catherine's living 

A 

a 

Not ~eally. 

Why not? 

A Well, I would have preferred her to have 

stayed ln the dormitory at the college. I thought that 
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would be more conducive to a studious atmosphe~e. And 

also, I dldn~t approve of the young man she had staying 

with her at the tlme. 

Q Dld you let lt be known to her? 

A. Yes. slr. 

Q And lt dld not have any effect I take lt? 

A To no avall. 

a Tell us how thls trust fund was set up. 

A The trust fund was set up by my 

father-in-law. When he dled, the trust fund was set up. 

It was set up for the educational needs of the chlldren as 

long as they were still In school and the monies were 

dlspursed at the discretion of the bank, the trust 

department at the bank. They would have to approve of any 

money that came out of the trust fund. 

Q Do you exercise any control over that 

trust fund? 

A Not really. In the past I~ve presented 

what bills were there for thelr education of all four of 

the children. It would go before a board and they would 

approve or disapprove payment of the money. 

a Have you put any money ln the trust fund? 

A No. 

Q Do you receive any money from the trust 

fund? 
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A No. 

Q At the time of the accident, was either 

Mary Catherine or Anna llving wlth you? 

A Mo. 

Q What was the longest period that they both 

had vlslted there together? 

A Together? 

Q Yes. 

A I would say probably the time of the 

accident. As lt turned out, they both were there for 

probably two weeks together. No, Mary Catherine had to 

go back to work. I~m sorry. They were there for three or 

four days together at that tlme. I thlnk the Christmas 

before they were probably there for maybe a week together 

but Mary Catherine always had to go back and work. So I'd 

say never more than a week at most, If that long. 

Q What percentage of time dld the glrls spend 

ln your home? 

A After they left for college? 

Q After they left for college. Before the 

accident. 

A I would say Anna probably spent ten days 

· there during that year after she left, maybe, counting all 

the vacation. 

Q How about Mary Catherine? 
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A Mary Cathe~lne, I'd say lt was less time 

because she was working. She would come home for one or 

two days, let's say fo~ Christmas and/or Thanksgiving. 

Q That's all the questions I have. 

MR. ANDERSON: No quest 1 ons. 

CROSS EXAMINATION 

BY MR. SACKETT: 

Q Mrs. Phelps, when Mary Catherine left home 

ln 1987, she left home to attend college. 

A That's cor~ect. 

Q And she got a Job to help pay for her 

college expenses. The trust dld not pay fo~ all the 

college expenses. It paid the tuition and a portion of 

the rent. 

That's cor~ect. A 

Q It dld not pay anything for meals or any of 

the other Incidental expenses she would have to llve on 

wherever she was llvlng. 

A After she left the dorm, that's true. 

a And she needed to work ln order to be able 

to go to college, didn't she? 

A That's right. 

Q So she went to George Mason and she got a 
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Job In northern Vlrglnla to help put herself through 

college. 

A Correct. 

Q And when Anna left home she left home to go 

to college--

A That's correct. 

Q --lnltlally at Hlgh Point and then 

transferred to George Mason? 

A That's correct. 

a And she got a Job to help put herself 

through college llke Mary Catherine dld. 

A That's correct. 

Q And when they both left home they took with 

them the things they needed to have ln college whlch would 

basically have been thelr clothes. Is that correct? 

A Inltlally, untll they both moved Into an 

apartment. 

Q Dld you provide them wlth furniture when 

they moved into the apartment.? 

A No. My mother bought Mary Cathe~lne a 

table. 

a And they were llvlng ln the apa~tment or 

townhouse together ln Springfield at the time for what, 

slx months before thls accident happened? 

A That's correct. 
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Q From the tlme of Anna's transfer and the. 

accident? 

A That's correct. 

Q And they were llvlng there because they 

were both students at George Mason? 

A That's correct. 

Q And a portion of their rent for that 

townhouse was paid by the trust only because they were 

students. 

That's correct. A 

Q If they had not been going to school th• 

trust would not have pald them anything. 

A That ls correct. 

Q Now you took care of flllng their Income 

tax returns? 

A I had them send their W2 forms down and I 

had Charlotte Mason take care of It because she had always 

done the taxes and knew our situation. 

Q And you claimed them both as dependents on 

your own income tax return ln 1988 and 1989, didn't you? 

A Yes. 

Q Let me ask you lf these are copies of you~ 

1988 and 1989 tax returns? 

A It appears so, yes. 

Q Your Honor, I would offer these as 
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Defendant's Exhlblts 1 and 2. 

THE COURT: All rlght. The 1988 lncame 

tax return wlll be number 1 and the '89 wlll 

be number 2. 

<Tax returns were offered lnto evidence and marked 

for ldentlflcatlon as Defendant's Exhibits 1 & 2.) 

BY MR. SACKETT: <Continuing> 

Q Now you also had. as you told us. Mary 

Catherine's '89 tax return prepared by the same person who 

prepared your returns. Isn't that rlght? 

A That's right. Yes. 

Q And this ls a copy of that return, isn't 

lt? 

A Yes. 

Q Now we didn't obtain from you all a copy of 

Anna's return for 1989. It Just didn't come wlth the 

request for production of documents, but you dld the same 

thlng for Anna. There's a 1989 return for Anna that you 

had prepared for her as well, Isn't there? 

A That's rlght. 

MR. SACKETT: The Mary Catherine Phelps 

'89 return wlll be exhlblt number 3. 

THE COURT: All right. 
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CMary~s ~a9 tax return was Introduced Into evidence 

and marked for ldentlflcatlon as Defendant's Exhlhlt 3.) 

BY MR. SACKETT Ccontlnulng>: 

Q Those returns show Mary~s address ln ~89 as 

being the Goode address, correct? 

A I guess. I don~t recall. 

a I~lt show you. I~m not asklng you to 

~emember. I'll show lt to you. Number 3, whlch ls Mary 

Catherlne~s return, lt shows her address as the Goode 

address, doesn~t lt? 

A These are mlne. If you say so, I assume 

so. I'm trying to keep my years straight. 

Q I don~t want to confuse you. Exhlblt 

number 3 ls Mary Catherine's ~89 return, correct? 

A Yes. 

Q 

A 

Q 

And shows her address as Goode, correct? 

That~s right. 

And your 1988 and '89 returns list Mary and 

Anna as dependents, correct? They llst them as number of 

months llved ln your home ln 1989 as 12. That's what the 

return says, doesn't lt? 

A I didn't look at lt that closely. 

Q 

A 

Well, that's what It says, doesn~t lt? 

I claimed them as dependents. That's all I 
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know. 

Q In fact, they were your dependents ln '89, 

weren't they? 

A I guess as far as taxes go they were. I 

don't know what that includes. 

a And you handled all of the communlcatlon 

wl th the trust as far as Mary and Anna's ben.ef 1 ts from the 

trust, didn't you? 

A I dld at that time. Mary Catherine now 

handles her own. 

Q But as of that time, the tlme of this 

accident 

A Yes. 

Q --you had always handled lt all and they 

had no ccmmunlcatlon wlth the trust whatsoever, dld they? 

A Not that I recall. 

Q And when they came home they didn't pay you 

any rent or pay for the food they ate while at home, dld 

they? 

A When Mary Catherine moved back home she 

worked. 

Q I'm talking about before the accident. 

A No. 

Q Now when she lnltlally moved back wlth you, 

Mary Catherine, after the accident, she dld not pay you 
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rent, dld she? 

board. 

A 

Q 

A 

She worked for me to pay her roam and 

She dld chores around the house? 

Well, we actually assigned a monetary. value 

to palntlng and that type of thlng that she dld for me. 

Q 

farnll y rules 

not? 

A 

Q 

A 

Q 

When they were at home you had same general 

that you expected them to abide by, dld you 

That ls correct. 

Dld they do lt? 

Sometimes. 

Nothing unusual about that, le there? 

Sometimes children do what their parents want them to do 

and sometimes they don't. There was nothing different In 

your sltuatlon as In anyone else's as far as that's 

concerned. 

A I guess not. I can only speak of my 

sltuatlon. 

Q Once they left home to go to college, you 

dld not stop telling them what you thought they should do, 

did you? 

didn't? 

A 

Q 

No. 

And sometimes they dld and sometimes they 
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A That's correct. 

Q But you continued to make your feelings 

known and your opinions, and you expressed your opinions 

to them as their mother, didn't you? 

A For a short time. After a while I didn't 

say anything because I knew they knew what I felt. 
. 

Q 

A 

And lt had all been said by then I take lt. 

Yes. sir. 

THE COURT: The only reason you got a smile 

Is because I've been all through lt- myself and 

everybody here who has had children have been 

through lt, so that's why we were all smlllng~ 

THE WITNESS: I don't know when you ever 

stop telling them what you think. My mother 

still tells me what she thinks. 

MR. SACKETT: That's all rlght. So does 

mine. 

BY MR. SACKETT <continuing>: 

Q Up through the tlme this accident occurred, 

both Mary Catherine and Anna were covered on your health 

lnsurancep weren't they? 

Yes. A 

Q And Anna had an eye doctor that she came 

back periodically to ln Bedford_, didn't she? 
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A That's correct. 

Q And when she came to see the doctor he 

would send the bill to you and lt was paid. 

A My Insurance pald lt. 

Q But the blll was sent to you and you turned 

lt Into your Insurance. 

A Yes. 

a So as of the time thls accident happened, 

both Anna and Mary were stlll full time students at George 

Mason, were they not? 

A That's correct. 

Q They were Just on summer break at the tlme? 

A That's correct. 

Q And they were both working to help pay 

their college expenses? 

A Their llvlng expenses. 

Q Their llvlng expenses. They had to llve 

there to go to college. 

A That's correct. 

Q In fact, they would not have been able to 

go to college lf they had not worked. 

A That's correct. 

Q 

A 

Q 

Because you couldn't yourself have done lt? 

That's correct. 

And they were both at home the weekend this 
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accident happened to go to a wedding of a family friend? 

A That's correct. 

Q And the accident happened while Anna was 

driving Mary~s car coming back from a party that she and 

.Anna Fetherston and Jennifer Trevey had been to at a 

friend's home. 

A 

Q 

That's correct. 

After the accident, Anna came back and 

llved with you for a month or six weeks, dldn't she? 

A 

Q 

That's correct. 

And then went back to Springfield when she 

could go back to work? 

A That~s correct. 

MR. SACKETT: That's all'the questions I 

have. 

DIRECT EXAMINATION 

BY MR. ANDERSON: 

a Mrs. Phelps, I am Phllllp Anderson and I 

have a couple of questions for you. 

After Anna left home ln the fall of '88 and 

before the accident of June of '89, would lt be fair to 

say that her visits to your home in Goode were at best 

very casual and not on a regular basis? 
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That's correct. A 

Q And llkewlse, wlth regard to Mary 

Catherine, after she left home in the fall of '87 up and 

through June of '89, would lt likewise be fair to say that 

he~ contacts with your home in Goode were at best casual 

and erratic? 

A Yes, slr. 

Q And at no time dld elther one of them ever 

stay there at the same time f~am the fall of '87 untll 

June of '89 for anything more than a couple of days 

together at Christmas tlme? 

A That's correct. 

Q And they took everything they had of 

importance to them with them when they left home? 

MR. SACKETT: I'm going to obJect to Mr. 

Anderson le·adlng the wl tness. He ls not adverse 

so It's really direct examination. 

THE COURT: Certainly the question ls 

leading and lf he does not have the right to 

lead then certainly you are sustained. 

MR. ANDERSON: Your Honor, I'll rephrase 

my question. 

BY MR. ANDERSON <continuing>: 

Q Wlth regards to the eye doctor situation, 
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haw many tlmes or do you know how many times you submitted 

a b111 for one of your daughter's appointments? Was that 

more than once, twice or--

A I can't even say for sure lf she went 

during that particular year. She does have eye problems 

and she has gone to that eye doctor but for that 

particular year I'm not sure lf she did go. I would have 

to check with him. 

Q Was there a time wlth regard to Anna that 

her insurance coverage on her vehicle was switched from 

your policy? 

A Was there a time? 

Q Dld a time arlse.when at same polnt ln tlme 

Anna's car was no longer Insured on your pollcy? 

A Yes, slr. 

Q Do you know when that was? 

A I believe lt was February. 

Q Of? 

A 

Q 

Right after she moved to Springfield. 

PrloL to the accident? 

A 

a 

A 

Q 

A 

Right. 

February of '89? 

Right. 

Was there a reason for that? 

Well, as I Lemember that's when my policy 
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was to be renewed for the year and she had changed her 

residence and she was eighteen and she could be on her own 

pol ley. 

Q 

A 

Q 

And dld you tell her that? 

Yes. 

And dld you have any Involvement ln her 

securing any Insurance on that car? 

A No, I told her to go and flnd some 

insurance up there. 

Q And you left lt up to her? 

A 

Q 

Yes. 

That's all the questions I have. 

THE COURT: Any further questions? 

MR. HARRISON: Yes, Your Honor. 

REDIRECT EXAMINATION 

BY MR. HARRISON: 

Q Do you have any background ln accounting or 

law? 

A No, sir. 

Q What do you understand about what lt ls to 

be a tax dependent under the Internal revenue code? 

A I Just-- Charlotte Mason does my taxes and 

I don't know for sure but I believe she sald as long as 
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they were students I could clalm them. That~s all I know. 

Q The health lnsu~ance ls provided by your 

employment. correct? 

A That~s correct. 

Q And I believe lt~s a fairly comprehensive 

·package provided by Food Llon? 

A Yes. and lt wlll cover my children up to 

age twenty-three lf they a~e full tlme students. 

Q And lt dld not cost you extra, dld It? 

A No. 

MR. HARRISON: That~ s a 11 the quest 1 ons· I 

have. 

RECROSS EXAMINATION 

BY MR. SACKETT: 

Q I Just have a very b~lef follow up. The 

question that Mr. Anderson asked you about the vlslts that 

Anna and Ma~y made to your home after they went to 

college, their vlslts were consistent with college 

vacations, weren~t they? 

A Yes. 

Q Otherwise, they were full tlme students and 

they would have had to leave school when they were 

supposed to be at school, would they not? 
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A Yes. 

Q And as far as medical bllls, afte~ the 

accident, Anna was living at your home and the medical 

bllls fo~ those inJuries we~e submitted to and pald by 

.your Insurance? 

A Yes. 

MR. SACKETT: That~s all the questions I 

have. 

The witness stands aslde. 

THE COURT: All right. I~m going to glve 

each slde flve minutes to sum up any points you may have. 

The reason I~m maklng lt short, number 1: I~ve got other 

matters to hear and number 2: I~ve got your briefs and I 

don~t really need a lot of oral argument but lt~s helpful 

to me to get what you consider are your main points here. 

Now I would llke for you to be thlnklng about 

thls because I~d like for somebody to answer lt. I'd like 

to know who has the burden of proof on this issue. 

All right, Mr. Harrison? 

MR. HARRISON: Your Honor, I'm afraid I do. 

THE COURT: I thought you dld, but I wanted that 

to be sald. 

MR. HARRISON: I would have to admit to that. 
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I'd llke to go back ve~y quickly to the deflnltlon of the 

wo~d 'household'. It's sald no less than five times ln 

the VIrginia Supreme Court In a string of cases beginning 

ln 1965 and ending ln 1989, both wlth cases Interpreting 

the s~e policy of State Farm Insurance before the court. 

A collect-Ion of persons as a single group wl th one head 

llvlng together; a unlt of permanent and domestic 

character under one roof; a collective body of persons 

llvlng together wlthln one curtilage subslstlng ln common, 

dlrectlng their attention to a common obJect to the 

promotion of a mutual interest and social happiness. 

In that definition I would submit these three~ 

people, Anna, Mary Catherine, and their mother met none of 

those requirements. They needed to meet them all. They 

were not a collection of persons llvlng as a single group, 

but as you could tell from thelr testimony, they were 

golng ln every direction. They went down to High Point, 

to Sprlngfleld, living ln the dorms. Their mother was 

staying down here. Mary Catherine went to Callfornla. At 

no time durlng thls were they all llvlng together as a 

single group. Even more clear was that they were never 

under one roof during the period ln questlon. They were 

never llvlng wlthln one curtilage under thelr mother~s 

roof. Instead, they we~e llvlng off ln different places. 

It was not a permanent unit, not a unit of domestic 
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characte~. It was a boarding house while they were golng 

to school. 

There~s been a lot sald about the golng to 

school pa~t and certainly there are people who go to 

school and come back to thelr parents' house. The 

vacations they talked about were not only school vacations 

when they could get off but a school vacation as well as a 

work vacation. Both spent the summer ln thelr hame and 

the only thing was Anna, when she was hurt, spent some 

time convalescing ln her mother's house, but then 

l~nedlately went back ln July long befo~e classes started, 

to pick up her work and continue on. She was not llvlng 

ln her mother~s house. 

And I think lt~s particularly important to note 

the cases ln this area and the facts therein. In the 

flrst State Farm case, 1965, the plalntlff had been 

resldlng wlth her sister ln the same house fo~ eight 

months prior to the automobile accident. But she was 

intending to stay with her sister only until the baby was 

born. At the time of the accident she was drlvlng her 

brother - her brother-in-law's car. The court found that 

as a matter of law the plalntlff was not a resident of her 

sister's household and that there had been no permanency 

there. 

In the case of ---
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THE COURT: I ~eserve to ask questions. 

MR. HARRISON: Su~e. 

THE COURT: Do you think that supports you~ 

position or could lt possibly support the other position 

that that's pa~amount to your first being in college? 

See what I'm saying? Do you see that case as full support 

for your position? 

MR. HARRISON: Yes, I do. What we're t~ylng to 

say ls that they were not residents of the same household. 

THE COURT: I know that. The Stat& Farm case ls 

that the person, although llvlng there, was not a resident 

of the household because the person was there on a 

temporary basis. 

MR. HARRISON: Right. The key thlng ls, the 

sisters were not going to retu~n to their parent's 

household. Any tlme that they were spending in thelr 

parent's household was only temporary. 

THE COURT: Wou 1 d you argue, and you may be 

correct, I'm not arguing with you, but under your 

deflnltlon of living unde~ the same household, ls lt 

possible that children who are away at college would fall 

wlthln that deflnltlon? 

MR. HARRISON: I doubt lt because one of the 

other cases I think was going away Into the Navy ln Allen 

verses Maryland Casualty Company, a federal case 
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Interpreting Vlrglnla law. It sald he Jolned the Navy wlth 

the Intent to came back. If they we~e In the Navy at the 

tlme, that~s not llving in the same household under the 

same roof. It does not count. I don~t think there ls a 

particular case on college. 

In All State Insurance versus Patterson, 

Patterson was a member of a motorcycle group which 

traveled throughout Vlrglnla and other states. Now when 

he was not traveling, he stayed In hls parents~ house. He 

stayed there only ten percent of the time, however. The 

trial court put the case to the Jury and the Jury found 

that he was a resident of hls parents~ house and no other 

place. The Supreme Court reversed lt as a matte~ of law 

saying that ten percent of the tlme was not enough. The 

Patterson case would tend to show that even lf you can~t 

establish another residence any place else. lt does not 

necessarily mean they are residents of thelr parent~s 

household. 

In all five tlmes, the Supreme Court has held 

against the person being the driver as a member of the 

household both fo~ and against the Insured. 

And while I have the burden of proof, this, as 

the court knows, Is a contract of insurance construed 

strictly against the insurance company, and on this lssue, 

the case of Whlte versus Nationwide told or lnst~ucted the 
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court that one might be a member of a household for the 

purpose of extended coverage though not for the purposes 

of policy exclusion. Inconsistent rulings could be-­

While I have the burden of proof, I think Mr. Sackett has 

·the burden of p~ovlng the language Is clear and concise 

and makes the exclusion. 

Your Honor, that would be all. 

THE COURT: Thank you. 

MS. BAUN: Your Honor, I know that I have sat 

here quietly and that kills a lawyer and I have to get ln 

my two cents worth. 

THE COURT: All right. 

MS. BAUN: Your Honor, I would Just submit to 

you that clearly the evidence you've heard here today Is 

not a case where two young women were residents of their 

mother's household. The evidence you have heard today 

Indicates that they very much considered themselves 

Independent and supporting themselves. They received some 

trust money to go to school but everything else was on 

their own. Their mother provided them with no support 

whatsoever and they were making thelr way ln the world as 

young women. I thlnk that's commendable and something to 

their credit. I believe that they insured themselves and 

acted responsibly and considered themselves outside of the 

domain of their mother. I think that's what the evidence 
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has to show today. 

Clearly in some circumstances you could find 

that college students dependent on their parents could be 

considered members of the parents~ household. However, I 

would submit to you that that would be a different fact 

situation than from what you have here. That would be a 

situation where they a~e dependent for all thelr support 

on thelr parents and were actually Just klnd of extensions 

of the parents. I believe both of these young wcmen have 

testified today they considered themselves on their own 

and Independent fram their mother, and therefore, I submlt 

to you, they would not be members of thelr parent~s 

household and there should be coverage for them. 

THE COURT: All rlght. Thank you very much. 

Mr. Anderson? 

MR. ANDERSON: Your Hone~, I wlll be very brlef 

and echo what Mr. Harrison and Ms. Baun have sald. 

I think that if the~e's anything that can be 

said, what's consistent about all the cases addressing 

this particular Issue ls that· the statements of law a~e 

consistent ln the cases and the cou~t's analogy has always 

been consistently fact specific. 

One of the most recent cases, the 1986 case of 

All State, the court sald what was very important ls the 

person's Intent. What ls the lnsu~ed person or person who 
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ls seeking coverage, what le their intent? That's what 

was the key ln all those cases and ln order to get at each 

lndlvldual insured's Intent of course, you have to loo~ 

at the facts. 

So to respond to. your question of Mr. Harrison 

as to whether a student who leaves hame.and goes away to 

college could be insured under the parents' policy, 

absolutely, under some circumstances and it can happen 

that he might not be under some circumstances and that's 

the case here. 

I would predict to the court that lf you picked 

up an ALR clte , you could pick up an equal number of . 

cases golng on either way, depending on how the facts 

break. In this particular case we thlnk looking at the 

facts of the case, based upon the testimony of Mrs. Phelps 

as well as her two daughters, the question put to them was 

what was their intent and how many contacts did they have 

ln the home in Goode as of the tlme of the accident? At 

best, she sald they were both there at the same tlme only 

a matter of a few days, the days extended over a period of 

time. 

It's critically important to keep ln mind the 

way the policy language was drafted. They both have to be 

residents of Mrs. Phelps' home at the same tlme. It's 

not sufflclent to find Anna was a resident nor ls lt 
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sufflclent to find that Mary·was a resident at any given 

tlme. The lnqul~y ls, we~e they residents at the same 

tlme of thelr mother~s household as of June of ~a9 when 

the accident occurred. 

The testimony has been that Mary Catherine felt 

that she left heme ln the fall of ~a? to go.to school and 

from that tlme up to June of ~a9 she was only there a few 

days at a time. Including, she was not· ln school the 

entl~e time. we~re dealing wlth a summer break ln there 

when she was not ln classes and she was still ln 

Spr.lngfleld, Vlrglnla or Northern Vlrglnla and not back at 

home in Goode. 

We think the Court's focus has got to be what 

was their intention. Both of these ladles have testified 

when they left home they were on thelr own. 

New Mr. Sackett has done a very able Job of 

trying. to portray lt as a typical college student case 

where the klds go off to college and came back home ln the 

summer time and get a summer Job and then go back and 

maybe they live ln an apartment or something like that 

where really they're not severing the ties. In this 

partlcula~ case I think the evidence demonstrates they had 

seve~ed thel~ ties, not wlth the family but wlth their 

household, that they went out and struck out on their own 

and tried to do on their own and pald their own bills and 
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insurance and owned their own vehicles. And 

notwithstanding the fact that there may be some tax 

~eturns or something llke that that were filed, they 

exerted no control over that. 

What was their intent? I. think they 

demonstrated very clearly their intention was to leave 

heme. They left home and struck out on their own and even 

to that they took their vehicles off their mothe~'s policy 

and got their own Insurance. They purchased their own 

insurance, purchased thls very policy that we're he~e 

talking about today, through an agent ln Northern 

Vlrglnla. She has pald the premium for herself, found the 

agent, purchased coverage and pald for lt and now we are 

here today saying there~s no coverage under the policy she 

purchased because at same point In time they Jived 

together In the same house. 

There~s no evidence that fram the fall of '87 to 

June of '89 they ever llved together In the same house 

with their mother for anything mo~e than a few days. 

That's the evidence and we would submit there ls coverage 

under the policy. 

THE COURT: Thank you. Mr. Sackett? 

MR. SACKETT: Your Honor, despite Mr. Anderson's 

efforts to portray lt othe~wlse, thls ls ln fact the 

typical college student and I think the evidence quite 
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clearly demonstrates that. 

Mr. Harrlson~s posltlon would require and his 

brief advocates a position that would require the court to 

rule that once a child leaves home he ls no longer a 

resident lf he goes to college or away to school anywhere. 

It could be high school or boarding school, he ls no. 

longer a resident of hls parents' household. And he 

reaches that posltlon by arguing ln hls brief a literal 

and strict reading of a deflnltlon of household that the 

Supreme Court adopted ln a footnote and has referred to 

slnce then in other cases that stated a household ls a 

situation where there ls one head under one roof. Weir, 

lf you literally, strictly applied that, when a chlld goes 

to college, he ls no longer a resident of the household. I 

submit that ls not what the Supreme Court Intended and lt 

ls not a fact situation which is what the Vlrginla Supreme 

Court presented. 

We have clted other cases that dld deal wlth the 

college situation and I have coples of oplnlons and will 

tender them to the Court. We have clted them ln the brief 

ln whlch they found that a student was still a resident of 

the parents' household. 

THE COURT: Is that for purposes of Insurance 

coverage under thls particular clause? 

MR. SACKETT: It~s not dealing wlth exactly the 
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same language, but I submit it's dealing with the same 

prlnclple. And that's what I really ask the Court to do 

when you review the briefs and the five Vlrglnla Supreme 

Court cases. Those cases are fact speclflc and it's clear 

ln those cases that the person who was trying to flnd 

coverage or exclude lt, the person had evidence of clear 

intent not to be a resident of the household, and one case 

they found there was simply no household because hls 

parents were divorced and had separated and the child had 

gone off to be in the service and came back to live with 

hls mother. It's a St. Paul case. But by the tlme he 

came back, his mother and father had separated and had­

finally been divorced and there was no household. The 

coverage they were claiming was under the father's policy 

and they weren't residents of the same household and the 

Supreme Court easily found that. 

The Issue the Supreme Court has dealt with ln 

these cases was what the intent was at that time and not 

whether It was a household or not except ln the St. Paul 

case. I submit the evidence in this case Is there was a 

household. It was the same household that these two girls 

had lived ln all of thelr lives. The fact that they went 

away to school dld not make them become nonres~dents of 

that household. It simply meant that they were llvlng ln 

a different place physlcally because they had to do that 
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to go to college. And It's also lmpo~tant to note that ln 

the State Fa~m ve~ses Smith case which ls the case that 

o~lglnated these deflnltlons. there are two footnotes wlth 

two deflnltlons. both quoted wlth approval by the Supreme 

Court. The one that Mr. Harrison has referred to and was 

subsequently cited by the Supreme Court ln other cases ls 

ln footnote 6. 

In footnote number 7 the court goes on to say 

sir1ce household ls usually taken to refe~ to a group of 

persons rather than a bulldlng, lt appears appropriate 

to Interpret the term resident of the same household as 

meaning resident of the same homestead and member of the 

same household. And I think that ls a deflnltlon that 

can easily be applied to this fact situation. The Court 

was not talking about a structure of one roof or one head. 

If you literally applied the one head of household 

deflnltlon that Mr. Harrison has advocated, lt would mean 

that a husband and wlfe who lived together and both 

worked, who shared declslons and expenses and contributed 

equally, they don't have a head and therefore they don't 

reside ln the same household. And that would be 

ridiculous. And I submit lt ls no less ridiculous to say 

that these children who had been residents of their 

mother's household all ~£ their lives, have suddenly 

ceased to be members of that household Just because 

368 
Page 113 



~ 
........ 

-------------------------------------

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

they~ve gone away to college and because they needed to 

work in orde~ to put themselves th~ough college, which ls 

what both of these girls were doing at the time of the 

accident. 

And I submit that thls evidence fully supports 

and requl~es a flndlng by the Court that they were 

residents of the same household, that ls, their mother's 

household, and wlth that finding, the vehicle that Anna 

was operating at the time of thls accident would not 

qualify as a non-owned autamoblle under the State Farm 

policy and the~efore there would be no coverage, cotllslon 

or llablllty. 

THE COURT: All right. Anything else, Mr. 

Harrison? 

MR. HARRISON: Very briefly, Your Honor. I 

think this Is a case where they not only moved to college 

but they signed their own lease and paid their own bills, 

got their own Jobs and moved ln with boyfriends and dld 

eve~ything they possibly could to sever those ties. They 

were not members of the same household. It's not a case 

of going off to college, It's a case of ve~y physically 

severing those ties, monetarily. 

You saw what effect the mother had as fa~ as 

being able to control the glrls or their sltuatlon. The 

only thing o~ t~ead State Farm has ls that they were golng 
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to college and that sametlmes people go to college and 

do came back home. But these girls were not and we would 

therefo~e assert they were not members of the same 

household. and for reasons stated ln our brief previously, 

we're asking for coverage ln this case. 

THE COURT: All right. This ls not an easy 

caee. I've been here long enough to know when I see a 

case that's not clearly apparent. This case ls a close 

case. It really ls. There have been good arguments made 

on both sides of the case. If counsel flnd any cases in 

or out of state involving college students away from heme 

where the Issue Involves automobile Insurance coverage~-I 

would be interested ln eeelng any addltlonal cases on 

that. 

Therefore, I am golng to give you two weeks from 

~oday lf you care to submit any addltlonal cases but I am 

only Interested ln cases Involving pollcles away fram home 

where the Issue ls the same as the one we have here and 

preferably where the issue involves the non-owner vehicle 

provisions of the policy. 

Then after a pe~lod of fourteen days I will feel 

free to rule ln this case by written oplnlon any tlme 

after fourteen days from today. Would that be agreeable 

with counsel? 

MS. BAUM: Yes, slr. 
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MR. SACKETT: Yes, sica. 

MR. HARRISON: Yes, slr. 

MR. ANDERSON: Sure, Your Honor. 

THE COURT: It ls not necessary that counsel do 

.anything within the fourteen days. It's Just that finding 

addltlonal cases ln that narrow category and I feel that 

those cases would be very, very Important. 

MR. SACKETT: Your Honor. I have some cases to 

tender to the court that are cited ln my brief that deal 

wlth coverage questions ln the college student context. 

THE COURT: We 11, I'd l,lke that. Thank you. 

I'll certainly read those. 

MR. SACKETT: These are the cases clted. Judge. 

MR. ANDERSON: Your Honor, we have not filed any 

brief on behalf of our client. I'm not sure whether we 

could find any authority that would flt the court's 

deflnltlon or not, but could we have leave wlthln that two 

weeks to file a memo that we might--

THE COURT: Oh, yes, that'll be fine. It's Just 

that I need to set an outside llmlt, because with a case 

like this it's difficult for the court to know when to 

decide and I have on occasion declded a case and found 

that somebody was working on their rebuttal brief when 

they got my opinion and that's embarrassing for a Judge so 

I've learned my lesson. So I will rule anytime after the 
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24th of September and I~m going to make a note for my 

flte. 

MR. SACKETT: Let me be sure I understand what 

Mr. Anderson has asked for. I thought the case had been 

fully briefed already. Obviously I don~t have any 

obJection to submitting additional cases, but lf another 

ls filed by a party who has not flied one so far and It's 

adverse to State Farm, I mean, first of all I would obJect 

to that, but If the court ls going to permit lt over my 

obJection, then I would ask leave to respond. 

THE COURT: Well, I see the problem. I see the 

problem because lf you filed a brlef ·on the thirteenth day 

If that's what's allowed, my time schedule allows you no 

time to answer. 

MR. SACKETT: What I understood the court was 

asking for us to do was Just submit cases that may deal 

wlth the college student sltuatlon. 

THE COURT: Well, I think I'm going to go back 

to that. I don't think I can allow you to flle a brief 

after you've argued the case and I'm not really interested 

ln a brief. I'm interested ln the cases on specific 

point, because now we have narrowed the issue. 

MR. ANDERSON: Well, Your Honor, the cases Mr. 

Sackett has submitted, I would take it the court would 

glve us leave to respond to those cases he represented to 
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the cou~t addressed the ve~y question you have mentioned. 

They. are not Vlrglnla cases that deal with thls si tuat lon 

he a~gued ln his b~lef and submitted to the cou~t. 

THE COURT: Well, that's a little dlffe~ent. 

MR. SACKETT: Those are cases that have been 

cited in my brlef for months. They are not new cases. 

These are the cases clted in my brief that aren't Vlrglnla 

cases. 

MR. ANDERSON: Your Honor, I think the situation 

here what we are dealing with, obviously, ls what 

everybody knew the case would be before we got here today 

based upon deposition transcripts. But today we've he~d 

evidence, some evidence which I'm not submitting 

completely different than the deposition transcript, but 

certainly the evidence that has been presented here today, 

upon which the court will make lts decision, ls these 

parties dld not have available to them at the tlme. These 

depositions were even taken before my client was even a 

party to this lawsuit and we were not able to or permitted 

to be a part of this deposition. I thlnk lt's a little 

blt unfair to our client not to even be able to be 

permitted to respond to the brlef based on the evidence 

that's been presented here today when the court Indicated 

that's the basis from which the decision ls to be made. 

THE COURT: Well, there's something to that, 
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too. It really ls. 

MR. ANDERSON: We've gone through two amended 

petltlons for declaratory Judgment and Mr. Sackett's brief 

certainly has been of record for a certain period of time, 

but we were not a party to thls case at the time those 

depositions were taken. 

THE COURT: All right. I 

MR. ANDERSON: At least I don't think we were. 

I received no notice of depositions. 

THE COURT: I understand. I thlnk·what I wlll 

do ln order to be as fair as possible to all sides- I 

think I will change my tlme limitations here and provide 

that lf anybody wants to file any addltlonal memos that 

they must do so wlthln two weeks from today, which ls 

September 24th, and then further provide that lf anyone 

wishes to respond to anything that's flied wlthln the two 

weeks' period that they have one additional week wlthln 

which to do so, which moves my ruling date, my earliest 

ruling date up to October 1st. Does everybody understand? 

MR. ANDERSON: That's flne. Yes, Your Honor. 

THE COURT: Okay. Thank you very much. That's 

all. By the way, now that I've heard you I don't think 

that I need to have the transcript typed up. That's an 

additional expense. I have taken about six pages of 

notes. I really do understand the narrow issue and the 

Page 119 
374 



-···· 

----------------------------

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

onJy thing I would be lnter-ested ln that I don~t have ls 

the speclflc cases on point. Do as you wish. but I am not 

requiring that the evidence be typed fo~ my purposes at 

thls stage. 

Whereupon the p~oceedlngs we~e concluded.> 
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STATE OF VIRGINIA 

AT LARGE: TO-WIT, 

I, B~enda B. Alge~, Nota~y Public ln and for the 

Commonwealth of Vlrglnla at Large, do certify that the 

.foregoing pages represent an accurate transcript of the 

· proceedl ng to the best of my ablll ty. 

1991. 

My commlsslon expires September 30, 1993 •. 

Glven under my hand thls 4th day of November, 

Notary Publlc 
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Certificate 

I, Carol w. Black, Clerk of the Circuit Court of the 
County of Bedford, Virqinia, do hereby certify that the 
foreqoinq stenoqraphic case of Anna L. Phelps, et. al. vs. 
State Farm Mutual Automobile Insurance co., et. al. was 
filed with me as Clerk of said Court on the 16th day of 
January, 1992, beinq within 60 days of final order. 

Carol w. Black, Clerk 

of the Circuit Court of the 
county of Bedford, Virqinia -. 
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ANNA L. PHELPS, 

Plaintiff, 

v. 

STAT! FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY, 

Defendant 
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DIPOSJTIQN or AHNA L. PHILPS 
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January 22, 1990 
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Court Reporter 
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~ The deposition of ANNA L. PHELPS, taken before Brenda 
B~·Aiget', Notary Publlc In and for the State of Vlrglnla 
a-Lar~. at the law offices of Edmunds & Wllllams, 800 
Mal~Street, Lynchbu~g, Vlrglnla, on January 22, 1990, for 
the purposes of discovery and to be used under the Rules 
of the Supreme Court ln the above-styled case. 

APPEARANCES: 

INDEX: 

ANNA L. PHELPS 

R. LOUIS HARRISON, ESQUIRE 
P.O. Box 1008 

Bedford, Vlrglnla 24523 
Representing the Plalntlff 

HENRY M. SACKETT, III, ESQUIRE 
BOO Main Street, Suite 400 
Lynchburg, Vlrglnla 24504 
Representing the Defendant 
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The witness, ANNA L. PHELPS, havlng first been 

dD•r·sworn, deposes as followaa 

DIRECT EXAMINATION 

BY MR • SACICE'rl': 

Q Anna, as I told you before, my name ls 

Henry Sackett. I represent State Farm and I am going to 

ask you some questions about this case. If I ask you 

anything you don't understand, lf you need to take a break 

at any tlme or anything llke that, Just let me know. 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

a 

A 

Q 

Okay. 

State your name, p1eaae? 

Anna Lee Phelps. 

And your age? 

Nineteen 

Where's your home? 

Springfield, Vlrglnla. 

What's the address? 

8319 Brookvale Court. 

Brookvale? B-r-o-o-k-v-a-1-e? 

Right. 

And how long have you lived there? 

A year. 

Are you a student? 
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A 

Q 

I was. 

Were you a student at the tlme thls 

accident happened? 

enrolled. 

coli ege? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Geor-ge Mason. 

Q 

A 

I was on summer break, but I was still 

Where does your mother llve? 

In Goode. 

In Goode? What~s that address? 

Box ~95, Goode, Vlrglnla. 

Old you ever live there? 

Yes. 

How long dld you 11ve there? 

Eighteen years. 

So you lived there unt11 you went off to 

Yes. 

Where dld you go to hlgh school? 

Jefferson Forest. 

And graduated when? 

"88. 

What college dld you attend? 

I"ve been at High Point, North Car-olina and 

Where·dld you start out at college? 

Hlgh Point. 
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Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

In the fall of ~as? 

Right. 

You stayed there how long? 

One semeste~. 

That~s ln No~th Carolina? 

Uh-huh. 

And then dld you transfe~? 

Yes. 

To Geo~ge Mason? 

Yee. 

And that would have been what month? 

January. 

Of '89? 

Yes. 

And when you went to Geo~ge Mason, did you 

move Into 8319 Brookvale Court? 

A 

Q 

A 

Q 

A 

Q 

.. A 

Q 

Yes. 

How old le you~ sister, Ma~y? 

She~s twenty. 

Is she a student? 

Not at the moment. 

Was she a student at George Mason? 

Yes. 

Was she a student in school there when you 

transferred there ln Janua~y of ~s9? 
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#-;-.;1 A Yes. _. 

.. . 
Q When dld she ente~ Geo~ge Mason? 

A Fall of '87. 

Q Do you llv~ wlth you~ slste~? 

A Not now. 

Q Dld you ln June of '89 at the tlme of the 

accident? 

We sha~ed a townhouse togethe~. A 

Q Was your slate~, Mary, already llvlng in 

the townhouse when you transfe~red to George Mason o~ dld 

you all move ln to lt togethe~? 

A She was a 1 ready 1· 1 v 1 ng there. 

Q Had she been there since she had been a 

student the~e? 

~ r -

No, ehe had been there about three months 

when I moved ln. 

Q Was anyone else llvlng the~e other than 

Mary before you moved in? 

A 

Q 

A 

Q 

.A 

Q 

Yes. 

Who else? 

She had a roommate. 

And what was the roommate's name? 

Rob Johnson. 

Rob Johnson? Did the roommate move out 

when you moved ln? 
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~-· Not Immediately. A 

Q Now was this an apartment on which there 

was a lease or was It a condominium? 

A 

Q 

A 

Q 

It was a townhouse. 

A townhouse apartment? 

Yes, wlth a lease. 

Who signed the lease?. 

A Me and my sister. 
------------------Q When dld you slgn the lease? 

A She signed one when she moved In and we--
~= they, llke, renewed lt so that I could sign lt aleo In. 

'· January. 

Q So when you signed then, you and Mary 

signed a new lease? 

A Yes. 

Q For what period of tlme? 

A A year. 

Q And were both of you fu 11 time students for 
r 

the balance of that school year? 

A Yes. 

a When was school over that spring? 

A The end of May. 

·a What were·you~ plans for the townhouse that 

summer? Did you all Intend to continue llvlng there? 

A Yes. 
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wor-k? 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Did you have a Job up there? 

Yes. 

Where was your Job? 

I worked at B~ennegan's. 

Is that a--

Restaurant. 

Restaurant. What about Mary, where dld she 

She was. at that tlme. working at Kllroys. 

Is that also a restaurant? 

Yes. 

Did you both continue to llve ln the 

townhouse throughout the summer? 

A She dld. but I was at my mother's house for 

a while because I couldn't work. 

Q 

A 

Q 

After the accident? 

Yes. 

Other than the tlme you had to stay home 

after the accident. dld you llve ln the apartment? 

A 

a 

Yes. 

How long we~e you at home afte~ the 

accident befo~e you went back up there? 

About a month. 

And then how long dld you and Mary continue 

to llve ther-e? 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Untll November. 

And then what happened? 

She moved out • 

And where did she go? 

She got an apartment ln D. C. 

I see the lease ran through-­

October. 

Through October? Do you still live there? 

Yes. 

So when thls accident occurred on June 10, 
~ 

1989. you and Mary were both llvlng at the townhouse at ,. 
8319 Brookvale Court. ls that ~lght? 

.... 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

beneficiary of? 

Yes. 

Did you own a car? 

Yes. 

What kind of car was lt? 

A Honda CRX. 

Do you know the year? 

1987. 

Was the title ln your n~e? 

Yes. 

Dld you buy the car or was lt given to you? 

I guess I bought it-Trust Fund. 

Ia that a Trust Fund that you are the 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Me and my sisters, yeah. 

Do you have othe~ sisters? 

Yes. 

How many? 

Three. 

Three? Flve of you all together? 

Four all together. 

Who are the other two besides Mary? 

Rosa and Margie. 

How old ls Rosa? c=-
Slxteen. 

And Margie? 

Do they both llve at home? 

Uh-huh, wlth my mother. 

Does Mary have a car or dld Mary have a car 

ln June of '89? 

A 

Q 

A 

Q 

A 

a 
A 

a 

Yes. 

What kind of ca~ did she have? 

Nlssan Sentra. 

Do you know the year? 

It was an "88. 

And was that her ea~ titled ln her name? 

I believe so. 

How long had you had your car? 
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A 

Q 

A 

Q 

whole t lme? 

A 

Q 

A 

About a year and a half. 

Dld you buy It new? 

Yee. 

Had 1 t been· 1 nsured wl th State Farm the 

No. 

Who wae It orlglnally Insured wlth? 

It was originally Insured with my mother's 

Insurance company. 

Farm? 

Q 

A 

Q 

A 

Do you know what company that was? 

No. 
.r-

What was the reason for changing to State: 

Because my ratee were so hiGh and when I 

was eighteen and moved out of the house, my mother wanted 
-- ·---

me to get my own Insurance. 

Q 

A 

Q 

Do you know who Mary had Insurance wlth? 

Nationwide, I believe. 

What was the occasion for you and Mary to 

be at home on June 10, 1989? 

A 

a 

A 

Q 

A 

A cousin of ours was getting married. 

And what was her name? 

Sue Hunt. 

Sue Hunt? 

Uh-huh. 
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.1· Q 

nfnth wae? 

Saturday. 

A 

Q 

A 

Q 

A 

Q 

Do you remember what day of the week June 

The ninth would have been a-­

I mean the tenth? 

Friday. 

According to thls lt would have been a 

The accident happened after midnight. 

Okay. And was Mary drlvlng when the 

accident happened? 

car? 

A 

Q 

A 

Q 

A 

Q 

A 

No. 

You were drlvlng? 

Yeah. 

But lt was Mary's car you were drlvlng? 

Yes. 

How dld you happen to be drlvlng Mary's 

I had-- My car only seats two and I had 

three, well, I had two other girls with me. 

Q 

A 

a 
A 

Q 

A 

Who else was with you? 

Anna Featherston and Jenny Trevey. 

Mary was not with you? 

No. 

How long had you had the car that day? 

Since about slx that evening. 
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Q 

A 

Q 

A 

Do you know where Mary wae? 

She wae in Roanoke. 

Tell me how you got the car from Mary? 

We were at my mother's house and I was 

making plans to go out and when I realized there was going 

to be more than two of us, I asked her if I could use her· 

car that night. 

Q Did she use yours? 

A Yes. 

Q Dld you a 11 Just trade cars? 
,.. 
c: 

A We did that nlght. 
~ 
=-
.to-

Q Do you know what Mary's plans were? Yau 

sald she was ln Roanoke at the tlme? 

A Yes. My cousin was getting married the 

next day and she was over at same of our relatives' house. 

They were getting together. 

Q 

A 

Q 

But the relatives lived ln Roanoke? 

Yes. 

And the two people who we~e wlth you, Anna 

Featherston and Jenny Trevey, were they people who were 

galng to be in the wedding or just friends? 

A 

Q 

Oh, they~re friends of mine. 

Where do they live? 

A At the time, Anna llved ln Goode, and Jenny 

was llvlng ln Lynchburg. 
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~:·~~ 
"-• Q And what were the plans that you all had 

foe. that night? 

party. 

Q 

A 

Q 

A 

Q 

A 

Q 

We were Just going to go out. We went to a 

Did you go to a party? 

Yea. 

Where was the party? 

In Meadawood. 

At who"s house? 

Deanna Daniels. 

Was this anything In connection wlth th~ 

wedding or was this Just separa~e? 

A No. 

Q Now tell me how the accident happened? 

A We left the party and we were Just going 

down the road. There was a planter ln the middle of the 

road which I dldn"t see. I hlt lt head on. 

planter-? 

Q 

A 

Q 

A 

a 

A 

Q 

Does the road go on both sides of the 

Rl ght. 

Is this a private road? 

Yes. 

A road that leads to--

Yes. 

Whoever the people"s house was. All right, 
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A Anna Feathe~ston was ln the passenger seat 

and Jenny Trevey was ln the back. 

Q Had you driven Mary's car before? 

A Yes. 

Q Do you know haw often? 

A I had only driven It once before. 

Q What was the occasion for drlvln~ 

before? 
i 

A She came to Lynchburg for the weekend .._ 

she wanted to take my car becauSe It got better mlleaeJF 

and so we traded for the weekend. 

Q You stayed up there and she drove to 

Lynchburg In your car? 

A 

Q 

Yes. 

Dld you have any other Insurance on that 

ca~ other than the policy with State Farm at the tlme of 

the accident? 

A 

a 
No. 

Do you know when you fl~st became insured 

with State Farm? 

A 

Q 

policy from? 

In J·anuary of "89. 

And who was the agent that _you bought the 
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-~· 

A 

Q 

A 

Q 

Tau SU Ill van. 

In Bedford? 

No, lt was ln Fairfax. 

The sult papers that were flied on your 

behalf ln thls sult alleged, paragraph sixteen, that Anna 

L. Phelps and Mary C. Phelps were not residents of the 

same household wlthln the meaning of that te~. Do you 

know what the basis for that allegation Is? 

MR. HARRISON: I'm going to obJect. You 

are asking her a legal question there. 
.$. 

MR. SACICETT: What I'm asking le 1 f she; 
~ 

knows the basts for 1 t·. It may be a 1 egal--., 

MR. HARRISON& I'll let her answer lf she 

knows the basls for lt. That's fine. 

Q 

A 

Do you knew the basis for that allegation? 

Yes, because we lived ln the same house but 

we weren't sharing-- One of us was not ln charge of the 

other one, lt was a roommate situation. 

a Tell me what the living arrangement was? 

A Well, me and Mary Catherine lived In the 

same house with another roommate. 

a 

A 

also there. 

Q 

Who was the third roommate? 

Michelle Panzarlno. And Rob Johnson was 

So at the time, well at the tlme the 
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.dbldent happened, were there three or four people llvlng 
.i:... 

tMre? 

and Mary? 

paid--

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

contribute? 

handled? 

there? 

A 

Q 

A 

Q 

Three. 

Rob was no longer there at that tlme? 

Rlght. 

Dld anyone algn the lease other than you 

No. 

What was the rent? 

Seven fifty. 

Seven hundred fifty dollars a month? 
~· 

Right. 

Who paid it? 

It was dlvlded three ways. 

You pald a third, Mary paid a third, who 

Michelle. 

What about when Rob lived there, dld he 

Sometimes he dld, sometimes he dldn~t. 

What about utilities? How were they 

Also dlvlded ·three ways. 

How long did Michelle continue to llve 
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... 
A 

Q 

A 

Q 

A 

Q 

Untll June. The end of June. 

Shortly after the accident? 

Yeah. 

And then she moved out? 

Yes. 

And from that tlme on·dld you and Mary 

split the rent one half, one half? 

No. She had Rob move back ln and another 

guy named John Osh. 

Q 

A 

Q 

A 

John 

Oeh. 

0-s-h? 

I guess so. And they spilt lt three ways 

until I moved back ln. 

Q 

A 

Q 

A 

a 
A 

Q 

A 

a 

A 

Q 

That was what, July? 

Yes. 

Once you moved back ln, what happened? 

We got another roommate, Davld Braun. 

8-r-a-u-n? 

Yes. 

Dld Rob and John move out? 

Yeah. 

Dld David pay ·the other third? 

Yes. 

For how long? 
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A 

Q 

He stlll lives there. 

Dld he take over the tease? Dld you say 

you've moved out? 

A 

Q 

A 

Q 

A 

No, I st 111 11 ve there. 

So you and David live there now? 

Yes. 

Splitting lt flfty fifty? 

We'-have another girl that's llvlng there 

wlth us. Gloria Hartle. 

Q When the lease ran out, who signed the new 

lease? l 
A Me and Mary Catherine renewed lt, but ~ 

moved out anyway. 

Q So the only people who are on the lease, 

even today, are ygy and Ma~y 

A Right. 

a~~w·n~a~t~other expenses are shared by the 

people who llve there, if any? 

A 

Q 

Phone, electric, cable, water, that's lt. 

Sols It your contention that while you all 

were llvlng in the same apartment lt didn't constitute a 

household? 

MR. HARRISON: I will obJect to that. 

MR. SACKETT: I think I'm entitled to know 

what she contends. 
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MR. HARRISON: I think what we contend ls 

spoken for ln the pleadlnge Itself. I don't 

want to get her Into a legal argument that she 

does not understand. 

MR. SACICETT: Wei I , I f she daesn' t 

understand, she can tell me that. But I think 

lf that's the contention that I'm entitled to 

know that so I--- or you can answer the legal 

contention for that matter. 

MR. HARRISON: Okay. That Is our 
~-

contention. I'll let her answer that far. 
.:, _,..... 

MR. SACJCI'rl': So ·the contention Is that 1 t· 

wasn't a household? 

MR. HARRISON: That It was not a 

household, wlthln that deflnltlon. 

Q Who paid the rent? Not where the money 

actually came from, but who actually took the money to the 

landlord or malted the check or however lt was done? 

A I would write checks sometimes, I write the 

checks now. Mary Catherine dld sometimes. 

Q But you all would send one check for seven 

hundred fifty dollars to the landlord? 

Yes. A 

Q And whoever wrote the check would get 

reimbursed by the other two? 
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Q But either you or Mary would write the rent 

check? 

A Yeah. 

Q If Mary wrote it, she would then coli ect 

from you and whoever else was there. If you wrote it, you 

would collect from whoever else was there? 

A Right. 

Q And did you handle the utllltles the same 
..... 

way? 

' ~· A Uh-huh. 

Q During the time between January and June, 

when thls accident happened in 1989, was there one of you 

that normally handled writing the checks and the finances 

for· the group?. 

A I'm trying to think. I really don~t 

remember during that period. I believe I was. But I 

think Mary Catherine would write checks sometimes also. 

Q Did you all have any kind of special 

account that you used for paylng the living expenses or 

dld you Just write lt out of your regular personal 

checking account? 

A 

Q 

Out of our checking. 

Where did you and Mary get your money? 
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~'wae the source of the Income? 
~'·"· .... 
-~· A We both worked fu 1 1 t lme. 

Q 

A 

While you were students? 

Uh-huh. And we have a trust fund that 

would give us a certain amount of money each month for 

rent while we were ln school. 

Q 

A 

Q 

How much per month on the trust fund? 

we~re getting two hundred each a month now. 

Were you then? 

A At that time we were getting three hundred. 
c 

Q During that tlme before the accident, w~ 

your Job. the same at Brennegan'·s and Mary's at whatev.J 

the place was you told me--

A Well, she worked a couple different places 

during that tlme. 

Q Between your Job and the trust fund, dld 

that account for all of the money you used to pay for your 

llvlng expenses? 

A 

Q 

A 

Q 

Except for the money from our roommates. 

Whatever they contributed too? 

Yes. 

Did they pay anything other than a share of 

the rent and utilities? 

A 

Q 

No. 

What about your school expenses? Who pald 
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My mother. 

Q That would be your tultlon, your books, 

thlnge llke that? 

A 

Q 

Yes. 

She didn't contribute anything to your 

llvlng expenses? 

A 

Q 

No. 

So at the time thle accident happened, the 

caz· you were dr" 1 v 1 ng wae the car awned by Mary who le your 

slater? 

Court? 

Yea. A 

Q ·And with wham you llved at 8319 Brcokvale 

Yes. 

MR. SACX!TT: That's aJJ the questions I 

have. 

MR. HARRISON: Okay, I have no questions. 
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MR. SACKETT: Anna, the court reporter le 

golng to type thle up and you have the ~lght to 

r-ead 1 t and make any correct lons that you fee·l 

are necessary and sign It yourself, or you can 

waive that rl;ht and authorize her to slgn It 

for you. 

THE WITNESS: I~d like to sign lt. 

AND FURTHER THIS DEPONENT SAITH NOT. 

Deponent 
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~· . 
~ OP VIRGINIA 

A7:- tAaG~r-. TO WIT, 

I, Brenda B. Alger, Notary Public In and for the 

State of Ylrglnla at Large, do certify that the wlthln 

deponent appeared before me, wae sworn by me, and that the 

foregoing transcript wae taken by me and transcribed under 

my dlrectlon and Is complete and accurate to the best of 

my ablllty. 

My commlsslon expires September 30, 1993. 

Witness my hand thls 30th day of January, 1990. 
i.: 

Notary Public 
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1 ··. . .. :- . .. . . I, the undersigned, MARY CATHIRINI PHILPS, 
2 

3 
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. . ·_, ·.• 

~:hereby certify that I have read my foregoing deposition 

and that, to the best of my knowledge, said deposition Is 

true and accurate <with t~e exception of the following 

corrections listed below.) 

Deacrlptlgn 

Date Signature 
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The witness, MARY CATHERINE PHELPS, having fl~st 

been du J.y swo~n , deposes as f o 11 ows: 

DIRECT EXAMINATION 

BY MR. SACICETT: 

Q Ma~y, my name ls Hen~y Sackett. I 

rep~esent State Farm ln this case, and I'm going to ask 

you some questions about the case. If you don't 

unde~stand any of my questions, let me know and I'll try 
f 

to make lt clea~. If you need to take .a b~eak o~ anytKlng 

~t like that Just speak up. 

A 

Q 

A 

Q 

A 

a 
A 

a 
A 

a 

A 

a 
A 

Okay. 

State your name fo~ the record, please. 

Mary Catherine Phelps. 

Is that spelled wlth a Co~ a X? 

A "C". 

How old a~e you? 

I'm twenty years old. 

You are the siste~ of Anna L. Phelps? 

Yes. 

Whe~e do you live now? 

I/m presently llvlng at my mothe~'s house. 

In Goode? 

Yes. 
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Cou~t. 

1988. 

Q 

A 

Q 

A 

Q 

A 

Q 

How long have you llved the~e? 

I moved home the fl~st of January. 

Befo~e that, where dld you llve? 

I lived ln Springfield at 8319 Brookvale 

How long dld you Jive there? 

I'd been llvlng the~e elnce October of 

Now at the tlme you moved ln there, ln 

October of '88, were you a student at Geo~ge Mason? 

lease? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Yea, I was. 

Were you also wo~klng? 

Yes, I was. 

Where were you working? 

Bennegan's Resta~uant. 

When you moved ln, dld you have to slgn a 

Yes, I dld. 

Were you the only one who signed the lease? 

No. I had anothec coommate, Tony Bezacqua, 

who also signed the lease, and I had my boyfrlend, at that 

time, also move ln, but he did not sign the lease. 

Spell Tony's last name. 

B-e-z-a-c-·q-u.-a. He was on 1 y there for two 

and a half weeks. 
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Q 

A 

He didn't last very long? 

No, he didn't. He forfeited hls deposit 

and got out of the lease. 

Q 

A 

What was the rent? 

For the whole place, lt was seven hundred 

fifty dollars a month. 

Tony? 

Q 

A 

Q 

So the orlglnal lease was signed by you and 

Yes. 

But there were three people living there. 

You and Tony and--? 

A 

Q 

A 

Robert Johnson. 

Robert Johnson. Who was the landlord? 

At that tlme lt was Michael and Valerie 

Bagby. B-a-g-b-y. 

Q Were there any payments required by the 

lease o;her than the seven hundred fifty dollars a month? 

A No. 

Q You mentioned the security deposit. 

A Oh, yes. The deposit and credit checks. 

a How much of a security deposit? 

A That was also seven hundred fifty dollars. 

a When you or-iginally moved ln, how was that 

paid? 

A Tony dld put ln two hundred fifty dollars. 
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1 • 
Mw-mothe~ gave me same money, she loaned me same money and 

2 I did the ~est f~om what I earned. 
3 Q Robert didn't pay anything? 
4 A No. 
5 Q Do you still have a copy of the lease? 
6 A I believe-- Yes, I'm pretty sure I do. 
7 Anna has a copy also. 
8 Q Describe the layout of the apartment for 
9 me? 

10 A Well, the~• are three floors. The basement 
11 

..,. 
ls Just a large open room and there's a laundry roam r(ght 

i'!' .. 
12 off of that and a snall half bat.hrocm. Then there's trf*--. 
13 
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middle floor, the living floor whlch has the kitchen. It 

has a small dlnlng area and a small llvlng roam area, all 

ln one roam, except the kitchen ls offset. Then the 

upstairs has a full bath and two bedrooms. 

Q 

A 

So It's a two bedroom apartment? 

Yes. We turned it into three. The 

basement's always been a bedroom. 

Q 

A 

Q 

-A 

So you all used lt as a three bedroom? 

Yes. 

Now what did you do when Tony moved out? 

Well, Rob.was staying there and we-- and lt 

was Just Rob and I for about two months and then Anna and 

her friend Michelle also moved ln and I guess lt was 
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~ 

tawar~the end of January 1989. 

Q 

A 

Q 

A 

Who pald the rent up until then? 

Juat Rob and·I. 

Dld Rob help with the rent? 

Yeah. As much as he could. And then Anna 

signed the leas&. Michelle didn't. So lt was Anna, Rob, 

MlcWelle and I. Rob came and went over the past year. 

deposit? 

deposit? 

Q What~s Michelle's last name? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Panzarlno. P-a-n-z-a-r-1-n-o. 

Where ls she from? 

She~s from Lynchburg orlglnally. 

So when Anna moved ln, In what, January~ 
Uh-huh. 

Dld you all slgn a new lease? 

Uh-huh. Yes, we dld. 

Was lt the same as the old lease? 

Same thlng. Uh-huh. 

Same rent? Old you have to pay a security 

No. The secu~lty deposit stayed the same. 

So Anna dldn/t have to pay any secu~lty 

Let/s see when Tony-- there was confusion 

wlth the landlord. I had talked ~o Michael about Tony~s 

rellnqulshlng hls deposit for hls month's rent and lt got 
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He didn't communicate that to hls 

we did have to put another two 

hundred fifty--

Q 

A 

Q 

A 

Who's wl fe? 

Valerie. 

Not Tony? 

No, no, no. I think my mother dld give us 

another two hundred fifty dollars. I think that's how It 

ended up. 

Q Now tell me how the payment of the rent and 

utilities was handled? t. ·, 

Since I was-- It was Tony, Rob and I wh6 . ~:· 
.• .;_ '!'. ,1' 

A 

we first moved In and Reb and I didn't realize thls, but 

ever since the beginning, Tony was trying to get out of lt 

because It was Just too much responelblllty for him but he 

was never straight forward with us but I went and put the 

power bill ln mine and Tony's name, that were both on the 

bill and he was going to take care of the phone, and we 

gave hlm money to do that and he never dld lt, so he 

packed up and left one day while I was at work. So he 

took off with my money for the phone and I was without a 

phone for a few weeks untll I could save enough money and 

I got lt all put ln my name because they require a hundred 

fifty dollar-the phone company and th• power company. I 

put them ln my name because I knew Rob wae a very unstable 
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c~.t·.~·and he wasn't going to be responsible for a 

depoelt or anything, so I figured It'd better go In my 

name since I was more reeponsible than he. 

Q 

ln your name? 

A 

Q 

A 

Q 

A 

By the tlme.Anna moved ln, was everything 

Yes. 

What about the-- was the water provided? 

Right. That was also ln my name. 

I mean dld you have to pay? 

No. We do get a water blll, but we didn't 

have to do a deposit for that. 
]:. 

your name? 

Q 

A 

Q 

A 

Q 

But you do get a water blll and that's Ii 

Oh, yes. 

What about your heat? Is that electric? 

Uh-huh. 

So by the tlme Anna moved ln, all the 

ut111tles were ln your name? 

A 

Q 

Yes. 

And then Anna and you were the only two 

people who signed that new lease? 

A 

a 
A 

Yes. 

How dld you g~ about paying the rent? 

We dlvldld. th• rent. up.. Depenaln• oa how 

many people were there that month evenly. Everybody pald 
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1 
, t~~·~~nt, no matte~ what the slze of the bedroom or 

'2 '~eve~~ · 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

.. ~ .. ·:., 
Q 

had there? 

A 

Q 

A 

Q 

A 

What was the largest numbe~ of people you 

Four. 

And the least? 

Two. 

Who wrote the rent check? 

It always varied because I was having a 

fight with Holiday Spa and I had to close out my bank 

accounts because they would automatically take pay.ment~ 
1_':. 

from my bank account while I wa~ trying to get my :~ 

membership cancelled. So It started off with me wrltln~ 

the checks and then Anna would wrlte the checks sometimes, 

Michelle would the write check sometimes. It varied. We 

also, part of Anna's and my rent was covered through our 

trust fund since we were students at the time. So part of 

lt would be sent automatically to the landlord. 

Q So the part that your trust fund paid was 

not sent to you and you wrote a check to the landlord--

A 

Q 

the tr-ust?-

A 

Q 

Yes. it was. 

How much went dlrect to the landJord out of 

Four hundred dollars. 

Two hundred for each? 

413 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

K'\:- . 
-~~{' 

. ~..: ~· 
_., .. 

A 

Q 

A 

Yes. 

How about the utllltles, who pald those? 

Whoever was wrltlng the checks for that 

month wrote them out for the utllltles but the phone blll 

of course we went through and sorted out who owed what and 

the power bills and water bills were all divided evenly 

between how many people were there. 

Q Were there any other expenses of the 

apartment that the group shared In any way? 

A No, there were no cammunlty fees. 

Q You didn't buy food as a- group? t 
-

A No, we were all on our own. We all had-= 

different work patterns and eating patterns. We found 

that lt wasn't very economical to all go In on a bunch of 

groceries and only have one person home that week to eat 

them. 

Q 

A 

Dld you all eat at home? 

Rarely. I was usually Just there for 

coff.ee and maybe something quick In the mor;nlng. I was 

working a lot at that time. Anna and I both worked ln 

restaurants so our; food was pr;ovlded. 

Q After the accident ln June of '89, how long 

was It befor;e Anna moved back ln? 

A 

Q 

It was pr;obably towards the end of July. 

Who was llvlng there at that tlme? 
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1 . A Rob, once agaln, and one of hla friends 
2 n...- John. Osh. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20· 

21. 

22 

23 

24 

25 

Q 

A 

0-s-h? 

I believe. That was very temporary. I wae 

there by myself for a little while after that. 

Q 

A 

Q 

A 

Q 

Who pald the rent? 

Me. 

By yourself? 

Yes. 

I guess the trust continued to send Anna's 

share, or did it? 

In the suumer 1 t dld not pay our rlt. ,, i A No. 

I believe It was for the months of June, July and Auguet 

we were on our own. 

your rent? 

Q 

A 

Q 

A 

Q 

A 

Q 

.A 

So you had to be ln school for It to pay 

Oh, yes. 

Are you ln school now? 

I'm presently not. 

How long did you remain ln school? 

Three years. 

You left school when? 

Well, school-- this semester doesn't start 

until the end of January so I could go back. I haven't 

quite made that decision but I believe I'm taking this 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I ~ .. 

s .... ter·off. I~m almost posltlve. 

·· Q D 1 d you comp I ete the I ast semester? 

A Oh, yes. 

Q Dld you llve at the apartment there until 

school was out? 

A Yes. I'm so~ry I dld make a mistake. I 

moved out at the end of November. I lived ln Washington, 

D.C. Just for the month of December and the last week of 

November. Rob and I got a place there. 

Q What did you do about the rent when you 

moved out? 

Well, the trust fund dld send my portloa-o~ 

tho ~ent to Anna and I Just didn't-- I let her keep that 

to help them, to help her financially since my move was a 

little blt abrupt. I pald for the ~ent at thls one place. 

Rob and I spilt that. There was no lease, lt was Just a 

favor fram my boss. 

Q 

A 

When dld the lease expire, run out? 

Well. lt was a one year lease, so it went 

from October of 1988 to October of 1989 and then Anna and 

I renewed lt with the new landlord. The townhouse was 

sold. 

Q 

A 

a 

So you are still on that lease? 

Yes, I am. 

What are you all dolng about the rent now? 
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14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Well, the trust fund dld keep sending the 
·-· 

rent for Decembe~ and January so that helped. The~e's 

another person named Dave who moved ln, I believe August, 

and he did not slgn the lease. So It was Anna, Dave and I 

until November and then Rob came back into the plcture. 

Rob and I got our own place, that didn't work out, I moved 

home. Dave and Anna are still there. 

Q Now the accldent happened on June the 10th 

of ~a9, as I understand Jt, and from what Anna has told me 

ln her deposition, you and she had came home for a 

cousln~s wedding? 

Yes. A 

a Te 11 me how Anna came to be dr 1 vi ng your 

car at the tlme of the accident? 

We I I , Anna has a best .fr 1 end 1 n Lynchburg 

named Anna Featherston and whenever Anna camee home to 

Lynchburg she likes to go out with her friend, Anna 

Featherston. So, the family making the plans for the day 

and Anna was on the phone with the other Anna making plans 

for that evening and Anna Featherston suggested that they 

go out wlth some other girls. They were all going to a 

party. I believe there were going to be three or four 

girls planning on going out and Anna Phelps has a car 

that~s only a two seater, a Honda CRX, and they all wanted 

to out and they wanted my sister to drive and so she asked 

417 Page 14 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

l .. ehe· c~ld borrow my car which was a four seater and I .... 
._ 

l"e\.her take lt. 

Q 

A 

Q 

A 

Q 

What klnd of car was yours? 

Mlne was a Nlssan Sentra XI. 

Who were you Insured wlth? 

Nationwide. 

Do you know what time Anna left In your 

car, approximately? 

No. I believe what happened that day was 

my other elste~, Rosa and my mother, we went to Roanoke 
.., 

where the famlly was having a party, a pre-wedding party. 
0:: 

And Anna left after we had al~eady left. .t!"-

Q 

A 

Dld you take Anna's car to Roanoke? 

Well, Rosa drove Anna's car. I rode with 

my mam to Roanoke. 

Q To your knowledge, who was In the car with 

Anna when the accident happened? 

A Anna Feathe~ston and a glrl named Jenny. 

r~m not sure of her last name. 

Q What has Anna told you about how it 

happened? 

A She sald that she was going away f~om the 

party and.I guess there's a dlp ln the road before-- and 

there~s the tree with the planter, around it and I~m not 

exactly sure what she was doing right before-- I'm not 
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1\fPiwll~t .. ·-ehe was doing to cause the accident, but she 

~~-~ly .. dld not see the planter or the tree and hlt lt. . . , 

I have a feeling, knowing what the two Anna's are like, 

they were probably talking. 

Q To your knowledge, has your insurance 

company, Nationwide, provided coverage to Anna for that 

accident? 

A 

Q 

A 

Q 

your knowledge? 

A 

Anna Featherston? 

No, to your sister, Anna. 

No. I don't think so, to my knowledge. 

Have they pald Anna Featherston anythln~to 
~ 

·--... 

Yes. I believe they covered up to 

twenty-five thousand dollars of her medical bills. 

Q 

A 

Was Anna Featherston seriously hurt? 

She dislocated her hlp and there was some 

facial damage and she needed some plastic surgery. 

Q How about the other passenger? Was she 

huc-t? 

A I believe she had he~ jaw wired shut and I 

~emember seeing her ln the emergency room and she had 

crutches, I c-eally don~t remember the damage exactly. 

,a Do you know what the coverage limits wec-e 

on the Nationwide policy on your car? 

A I believe lt was twenty-five thousand 
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.. . .. 

dabawa per person. 

Q Do you know If there was any medical 

payments coverage on that? Do you know what that means? 

A 

Q 

No, I don" t • 

Okay. Do you have anything with you that 

showe what the coverage Ia on that car? 

A 

Q 

No. 

Well, ls lt accurate to say that at the 

time that accident happened, Anna was drlvlng, Anna, your 

slste~, was driving your ca~ and at that time you and Anna 

both lived at 8319 Brookvale Court ln Sprlngflelda 

Vlrglnla? 

A 

Q 

Yes. 

And the only other place that either of you 

had to call hame at that time would have been. your 

mothe~'s hame In Goode? 

A Yes. 

Q Did you own any other- vehicle? 

A No. Previous, pr-ior? 

Q No, at the same tlme as this one? 

A No. 

Q Old you have any insurance, automobll e 

llablllty Insur-ance, other- than the Nationwide policy? 

A No. 
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1 ->· ;. . ...;~·· 
.: ..... -.~'4.~ 

MR • SACIETT: That's all the queetlons I 
2 ·~:1-. ... have • 
3 MR. HARRISON: No questions. 
4 MR. SACXE'rl': Do you want her to read and 
5 slgn. 
6 MR. HARRISON: Yes I want he~ to read and 
7 sign. 
8 

9 AND FURTHER THIS DEPONENT SAITH NOT. 
10 

11 

12 Deponent 
13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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1 · ., ~ OP VIRGINIA 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Nr· I.ARCma TO WIT, 

I, Brenda B. Alger, Notary Public In and for the 

State of Vlrglnla at Large, do certify that the within 

deponent appeared before me, was sworn by me, and that the 

foregoing transcript was taken by me and transcribed under 

my direction and ls complete and accurate to the best of 

my ablllty. 

My commission expires September 30, 1993. 

Witness my hand this 30th day of January, 1990. 

Notary Public 
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1 
. >i'· . · I, the undersigned, MARY CATH!RINB PHBLPS, 

2 · dlfhereby certify that I have read my foregoing deposition 
.;--> ': 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

and that, to the best of my knowledge, eald depoeltlon ls 

true and accurate <wlth the exception of the following 

corrections listed below.> 

Descrlptlgn 

Date Signatur-e 

Notary 
423 Page 20 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

--- -~--- ------ -----

VII8JIIIAt ... 
.: RICHMOND, VIRGINIA 

.;! IN TD CIRCUIT COURT FOR THI COUNTY OP BIDPORD 

---------~-~-------------~----------------

ANNA L. PHELPS, 
PJalntlff, 

v. 

STATB FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY,, 

Defendant 

------------------------------------~-----

DJPOSITION or MARY C&THBRINI PHBLRS 

Bedford, Vlrglnla 
May 17, 1990 

* * * * * 
BRENDA B. ALGER 
Court Reporter 
P.O. Box 956 

Lynchburg, Vlrglnla 24505 
<804) 929-4312 



--------------- -- ··- - -- - - - - - -

1 ~ !be:a.posltlon of MARY CATHIRINI PHILP8, taken before 
~ 1. Alger, Notary Public In and for the State of 

2 Y~lnla at Large, at the law offlcee of Radford & 
Waftdr•l• 112 S. Bridge Street, Bedford, Ylrglnla, on May 

3 17, 1990, for the purposes of discovery and to be used 
under the Rules of the SUpreme Court In the above-styled 

4 case. 

5 

6 

7 

8 APPEARANCES z 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 INDEX: 

R. LOUIS HARRISON, JR., ESQUIRE 
P.O. Box 1008 

Bedford, Vlrglnla 24523 
Representing the P1alntlff 

HENRY M. SACKETT, ·III, ESQUIRI 
800 Maln Street, Suite 400 
Lynchburg, Vlrglnla 24604 
Representing the Defendant 

20 MARY CATHERINE PHELPS 
Page 

Direct Examination by Mr. Sackett--------------3 
21 

22 

23 

24 

25 
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1 

2 

3 

4 

5 

·The witness, MARY CATHIRINI PHBLPS, having flret fo!ll!!o--. 
T. • 

~-duly eworn, deposes ae followea 

DIRECT EXAMINATION 

6 BY MR. SACKETT a 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

State your name for the record, please. 

Mary Catherine Phelps. 

And your age? 

Twenty. 

Your date of birth? 

June 13, 1969. 

And your Social Security number? 

228-17-1132. 

Now I took your deposition before on 

16 January 22nd of thls year. Have you had a chance to read 

11 tho transcript of that deposltlon? 

18 

19 

A 

Q 

Yes, I have. 

Having read it, is there anything ln lt 

20 that you felt like you needed to change or correct ln 

21 order to make 1 t more accurate? 

22 

23 

A 

Q 

No. 

When you first moved into the townhouse ln 

24 Springfield, was there already samebody llvlng there that 

25 you knew or was this a place that you picked out and 
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1 1~ When Anna moved In? 
~ 

2 

3 

4 

5 

6 In? 

7 

A 

Q 

A 

Q 

The landlord did. 

You didn't decide, he dld then? 

Right. 

How dld he even know that Anna had moved 

I called hlm and told hlm that I was havlng 

8 my sister move ln wlth me. 

9 Q Was there any requl~ement ln the lease that 

10 you notify the landlord of who wae llvlng there? 

11 

12 

13 

14 

A 

Q 

A 

Q 

Yes. 

Dld you alwaye do that? 

No. 

When we speak of the landlord, are you 

15 talking about the realtor that handled lt or the actual 

16 owner? 

17 A No. Originally, It was Valerie and Michael 

18 Bagby that were my landlords and they sold the townhouse 

19 to someone else. And, let's see. lt was last summer, lt 

20 was right after the accident, ln, lt must have been June 

21 or July they sold lt, and then Xen Vlck took over handling 

22 the property for the new owner. 

23 

24 

25 

_Q 

A 

Q 

And the new owner was Steven Hurtzberg? 

Yes, that was the name. 

But he was not the owner at the tlme of the 
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1 e~ted with af~eeh? 
·} 

2 
...... A Yee. I eta~ted with my boyfriend at the 

3 tlme, Rob Johnson. 

4 Q Wae he already ln lt or you all sl;ned a 

5 le&ee and moved ln anew? You dldn't take lt over fram 

6 sane body 

7 

8 new. 

9 

10 

11 

12 

else? 

A 

Q 

A 

Q 

A 

No, we signed the lease and moved ln brand 

Now dld he slgn the lease, too? 

No. 

So the lease was solely ln your name? 

My n~e and Tony Bezacqua'e, and Tony 

13 laeted two weeks and then lt was Just me. 

14 Q Dld he slgn the 

15 A Rob Johnson dld not slgn the tease. 

16 Q Dld Tony? 

17 A Tony signed the lease, yes. 

18 Q When he moved out, dld you slgn a new lease 

19 or dld lt Just stay the way lt was? 

20 A It stayed with his name on lt until Anna 

21 moved ln and then we met with the landlord, Anna and I, 

22 and Anna and I ~esigned the same lease. 

23 

24 

25 

Q 

A 

Q 

Why dld you do that? 

Why dld we do --

Why dld you decide you needed to sign a new 
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2 

3 

A 

Q 

No. 

So up until the time of the accident, who 

4 dld you all deal with ae fa~ ae --

5 

6 

7 

8 

9 place? 

10 

11 

12 

13 

14 

15 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

The Bagbye. 

Okay. Give me thel~ names again. 

Valerie and Michael Bagby. B-a-g-b-y. 

How dld you flnd the townhouee ln the flret 

The newspaper. 

It wae advertised In the· newspaper? 

Yes. 

Dld the Bagbys live nearby? 

Half an hour away. 

Was the rent paid directly to them or was 

16 there same realtor o~ somebody who was managing lt for 

17 them? 

18 

19 

A 

Q 

It was pald directly to them. 

Between the tlme that Anna moved ln, which 

20 was what, January of '89 --

21 

22 

23 

24 

25 

A 

Q 

Yea. 

-- and the accident ln June of '89, the 

leaee would have been ln yours and Anna's names, correct? 

A 

Q 

Yes. 

And during that tlme was the rent always 
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1 Pll.l~ . .,._, clleck? 

2 A Well, the truet fund pald for lt partially, 

3 and that partial amount was being sent directly to len 

4 Vlck and then the rest wae written In a check either by 

5 Anna or Michelle Panzarlno, who was llvlng there also, or 

6 Matt and somebody else I was dating for a month or two. 

7 Q I thought you said Ken Ylck didn't become 

8 Involved with lt untll after the accident and that the 
~ 

9 Bagbys were the owners before the accident? 

10 A Okay. Let me think. You're ~lght. It was 

11 

12" 

to the BaQbys then that the dlffe~ence was sent to ln ~r 

checkbook and then when Xen, the same procedure when X.,a 
13 took over. The tcust fund was sending their part to hlm 

14 and then we'd send the rest ln check. 

15 

16 

17 

18 checks? 

19 

20 Anna. 

21 

Q 

A 

Q 

A 

Q 

But It always paid by check? 

Yes. 

Now do you know who actually wrote the 

It varied. I'd say most of the time It was 

Now Anna has told us ln he~ deposition that 

22 durlng that time between when she moved ln and the 

23 accident. that all of the utllltles were ln your name. ls 

24 that correct? 

25 A Yes. 
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1 ,• Q Were they always paid by check? "F.~-

2 A Or money order. 

3 Q Who wrote those checks? 

4 A Either Anna, Michelle or Matt. 

5 Q Or you? 

6 A No. I dld not have a checking account. 

1 was having problems wlth Holiday Spa. 
8 

9 account? 

10 

11 

Q 

A 

Q 

When did you close out your checking 

I believe lt was ln May of '89. 

Up to that polnt, would you have 

12 occasional I y wrl tten checks for .the utlll tlee? 

13 A Yes, until I closed out my account, I 

14 wou I d've. 

15 Q Did you simply not have any checking 

16 account at all after that? 

17 

18 

A 

Q 

No. No banking account whatsoever. 

Do you know what address was on your 

~-· 

'· 

19 driver's license at that tlme, back in the flrst half of 

20 1989? 

21 When I closed out my account, checking 

I 

22 account, I got my driver's license changed back to Route 

23 2, Box 17~ in Goode, and that was for reasons because of 

24 Holiday Spa, my cancellation. And then I changed it back 

25 to 8319 Brookvale Court a couple months later. 
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t 

2 

3 

4 

5 

6 

.Q • t~·llcen•? 

A 

Q 

A 

Q 

Well, up until May, what wae the addreee on 

8319 Brookvale. 

What addreee le on 1 t now? 

Now lt~e Route 2, Box 170. 

Do you know when you changed 1 t to the 

1 Springfield addreee? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

fall or 

college? 

fr-lend. 

A 

Q 

late 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

z~m not real sure. 

You left hame to go to college ln what, the 

8WIIIler of '87? 

Yea. 

Where dld you llve when 

At the college. 

You llved ln a do~? 

Yea. 

Por- how long? 

One semester-. 

you f I ret went. 

And then where dld you go? 

I moved to Alexandria and lived wlth a 

... 

' 

During that time what address was on the 

23 dr 1 ver' s 11 cense? 

24 

25 

A 

Q 

When I was llvlng ln Alexandria? 

Up untll that point? 
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---- --- - - -- --- -- -·-- ~~- -- ·-- ---

1 •· A Untll I moved to Alexandria, lt wae etlll 
..... 

2 rri Goode address. 

3 Q Did you ever have the Alexandria addreee on 

4 your driver~• license? 

5 

6 moved. 

7 

8 

9 

A 

Q 

A 

Q 

Yes, briefly, and I got that changed when I 

To? 

Alexandria, 431 North Armistead. 

And then dld you change It to the 

10 Springfield address when you moved there? 

11 

12 

A 

Q 

Yes. 

Was any mall stlll belng sent, of any k~d, 
13 stlll being sent to you at your mother~s address after you 

14 left the school? 

15 A I believe Just my grades were mailed to my 

16 man~s address. 

17 Q What about your tuition bllls fram the 

18 school? 

19 A They were sent to the t~ust fund, North 

20 Caroll na. 

21 Q Now that you a~e not in school, do you 

22 receive anything from the t~ust fund? 

23 

24 

25 

A 

Q 

A 

No. 

It's an educational benefit only? 

Exactly. 
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,. :'' } . 6~.-" .. Q Do you have any health or medlcal Insurance 

2 o4'vaur own? 
~·-· 

3 A No. I Juet became ellglble at J. C~ew for 

4 my benefits and I plan on doing that thle week. 

5 Q Your mother has sald that as long ae you 

6 were a student you were covered under hers? 

7 

8 

A 

Q 

Rlght. 

Slnce you left school, have you had any at 

9 all? 

10 

11 

12 

13 

14 

15 

16 

A No. 

Q And you~ mother has told.us.that she t~ 

care of f lllng your tax retu~n and Anna"s and had tbJ.·· 

prepa~ed by her accountant here ln Bedford, le that 

cor~ect? 

A 

Q 

Yes. 

So she took ca~e of a 11 ·of that. You 

11 dldn"t have anything to do wlth that? 

18 

19 

A 

Q 

No. 

When you were attending school at George 

20 Mason, dld you have any personal possessions of any kind 

21 that you kept at your mother-" s home? 

22 

23 

A 

Q 

Nothing Important. Maybe some clothes. 

For Instance, dld you keep winter clothes 

24 there dur 1 ng the sunmer and, I mean, the c 1 othea you 

25 weren"t using, dld you keep there, the things that were 
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2 -·-
3 

A 

Q 

Or things I didn't llke, yes. 

What about furniture and things like that, 

4 do you own any? 

5 

6 

7 

A 

Q 

A 

No. Not at that tlme. 

Do you now? 

I have a microwave and chair and bed and 

a dresser. That's about It. 
' i 

9 Q Whlle you were stlll ln school, when you 

10 were out on holiday breaks, Thanksgiving, Chr-Istmas, 

11 

12 

13 

thlnge llke that, would you came home? 

A 

Q 

Most of the time. 

Dld you recelve any klnd of flnanclal 

14 assistance from your mother, directly fram her? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A No. 

Q Dld she pay any of the expenses of school? 

A Yes. 

Q What dld she pay? 

A She would pay for, she would loan me the 

money for my books and then my aunt would reimburse me. 

As far as when I was ln school, I would take care of 

myself, but if I was ever ln a spot, she would loan me 

some moneY., whlch maybe happened once or twlce and I~d pay 

her back. 

Q Where would you get the money to.pay her 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Personal. 

Frcm a Job? 

I wae working, yea. 

Do you know how much you earned? 

I'd say about fifteen thoueand a year. 

You were dolng what?' 

Waltreealng. 

The car that Anna wae driving at the time 

10 thle accident occurred wae your car, ~J;ht? 

11 

12 

13 

14 

15 

16 

17 

A 

Q 

A 

Q 

A 

Q 

A 

Yes. 

How long had you owned that car? 

Approximately slx months. 

Where dld you get the money to buy lt? 

My grandmother pald for It ln full. 

It wae a gift? 

~-

No, I waa paying her back as I could afford 

18 lt. No structured payments. 

19 

20 

21 

'22 

Q 

A 

Q 

A 

~ dollars on lt. 

24 

25 

Q 

A 

Have you pald her? 

No. 

Have you paid anything? 

I paid her, I believe. about alx hundred 

Do you know what she pald for the car? 

I think she wrote the check and lt came out 

Page 13 
436 



-~- --- -- -- -- - -- ---- --- -- ----

1 to. about twelve thousand. I'm not sure. 

2 

3 

4 

5 

Q 

A 

Q 

A 

Dld you pay for the insurance on the car? 

Yes, I was paying for my own Insurance. 

How often would Anna drive the car? 

I believe the day ehe wrecked was the flret 

6 or second tlme ehe had driven lt. 

7 Q When you all were living together ln 

8 Springfield ehe didn't ever drlve your car? 

9 

10 

11 

No. 

Did you drive hers? 

No. 
t 

12 

A 

Q 

A 

Q Now other than you and Anna, who else lfYed 

13 ln that townhouse between the tlme that Anna moved ln and 

14 the tlme of the automobile accident? 

15 

16 

17 

18 

19 

20 

A 

Q 

A 

Q 

A 

a 

21 of the 1 ease? 

22 

23 

A 

Q 

Michelle Panzarlno and Rob Johnson. 

And they are the only ones? 

Yes. 

Were they both there the whole tlme? 

Michelle was and Rob would come and go. 

But neither one of them were ever signers 

No. 

And none of the utllltles were ever In 

24 either one of their names? 

25 No. 
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1 

2 

Q 

A 

3 week or two. 

4 Q 

Dld Michelle move ln before or after Anna? 

It wae approximately the same tlme wlthln a 

How dld you ;et hooked up with Michelle? 

5 Did you know her fram Lynchburg before? 

6 

7 

A 

Q 

8 to move In? 

9 A 

Anna dld. She wae Anna's friend. 

How were the arrangements made for Michelle 

I think at the tlme I wasn't sure If I was 

10 ;olng to be there and I knew I needed three people there 

11 to pay for the rent. And eo Anna suggeeted havlna 

12 Michelle move ln when Anna did, and I agreed. 

13 

14 

15 

Q 

A 

Q 

Dld you know Michelle at all yourself? 

Briefly. 

And lf you hadn't llked her, you would have 

16 eald no, wouldn't you? 

17 

18 

A 

Q 

Yes. 

I mean, you wouldn't have agreed to 

19 somebody moving ln there that you didn't want to llve 

20 W 1 th , WOU 1 d YOU? 

21 

22 

23 right? 

24 

25 

A 

Q 

A 

Q 

No. 

Now the apartment was unfurnished, la that 

Yes. 

Dld lt have any baslc furnishings, llke was 
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1 a .·r.~• ancl refe'lcrerator ln 1 t? 

2 ·~ A Oh, yee. Also, the Bagbys gave me a sofa 
J:· 

3 and th• love seat. 

4 

5 

Q 

A 

Who owned whatever furniture wae in there? 

My grandmother bought Anna and I a kitchen 

6 table and the reet of the stuff wae glven to ua, 

1 basically. My grandmother bought the bedroom stuff for 

a me. 

9 

10 

11 that's 1 t. 

Q 

A 

12 Q 

Dld Rob own any of lt? 

Hla aunt had given ue anothe~ bed and 

If 
}c; 

J 
When you eald he was kind of ln and out~ 

13 dld he really. when he left dld he take anything wlth hlm? 

14 A No. He didn't own anything to take wlth 

15 him except hie clothes. 

16 Q And what about Michelle? What did she own 

A 

Q 

20 left? 

21 A Dave Braun. 

22 Q Dld he move any furniture ln? 

23 . A Hls bedroom furniture and a table • 

24 Q He occupied the space that Michelle had 

25 vacated? 
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~l~l~.:·,:· •ndHei wetooknt ave~ the basement Whe~e I had been 
~r~- . a upstairs to where Anna had been 

:--~ ... ' 

1 

2 

3 prior to the accident. 

4 Q And Anna wae not there then because she wae 

5 at home with her lnJurlee, le that correct? 

6 A And then she came back, she came back rIght 

1 before Dave moved In and she took a amaller bedroom. 

8 

9 

Q 

A 

10 master bedroom. 

11 Q 

And he was ln the basement? 

He was ln the basement and I wae ln the 

When Anna came, how dld you all decide Wllo 

12 ;ot the master bedroom? t 
" 

13 A There was no question. When I wae.ln the 

14 townhouse by myself, right after the accident, I took the 

15 1 arge bedroam .• 

16 Q When you were there before she was, I 

11 wonder how you let her get 1 t away from you? 

18 A Because Rob had talked me Into moving lnto 

19 the basement wl th h 1m. 

20 

21 

22 

Q 

A 

Q 

So she Just lucked out on that? 

Yeah. 

When she moved back ln, dld you glve the 

23 master bedroom back to her? 

24 

25 

A 

Q 

Nope. 

Dld She ask for It? 

440 
Page 17 



3 

4 

5 

6 

A 

Q 

A 

Q 

Nope. 

And you stayed there how long after that? 

Untll the end of November. 

What made you decide to move out then? 

Rob came back fram Florida. 

Did you give any klnd of notice to the 

1 landlord that you were moving out? 

8 No. 

9 

A 

Q Did you continue to contribute anything to 

10 the rent after you moved out? 

11 A No, although the trust fund wae atilt ¥ 
~--

12 paying for *150.00 -- I'm sorry,._ •200.00 of my rent. 
. J.: ... 
~ ..... • .. r! 

13 Q Continued to pay the same thlng It had been 

14 paying? 

15 

16 

A 

Q 

Right. Par December and January. 

Is that because you Just didn't tell the 

11 trustee you'd moved elther? 

18 A No. My mam didn't notify them. They had 

19 p~evlously said they were not going to pay for my rent 

20 when we were on school vacation, but they went ahead and 

21 dld It anyway. It was their mistake. 

22 Q Your mother has told us that she handles 

23 all the cammunlcatlons with the trustee herself? 

24 

25 

A 

Q 

Yes. 

You never cammunlcated directly with the 
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1 

2 

3 

4 

5 

6 

~ 
~· 

flret car. 

A 

Q 

A 

Q 

1 an educational 

8 A 

I dld once, to request money to buy my 

And they eald no? 

Oh, no, they gave lt to me. 

They dld? I thought you eald 1 t was purely 

It waa, except I thlnk thle was a different 

9 account. I think there are two different accounts. 

10 MR. SACXETTa I don't have any other 

11 queetlons. Do you want her to read and slgn1J .. ~. 

12 MR. HARRISONa Yee. j 

13 

14 AND FURTHER THIS DEPONENT SAITH Nar. 

15 

16 

17 Deponent 

18 

19 

20 

21 

22 

23 

24 

25 
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1 ·_ ~-or- VIRGINIA 

2 ... A'i.'i.ARGBt · TO WIT, :..-... 
3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I, Brenda B. Alger, Notary Publlc·ln and for the 

State of Vlrglnla at Large, do certifY that the wlthln 

deponent appeared before me, wae sworn by me, and that the 

foregoing t~anscrlpt wae taken by ma and transcribed under 

my dlrectlon and Is complete and accurate to the beet of 

my ability. 

My cammleslon expires September 30, 1993. 

Witness my hand thle 31et day of May, 1990. 

Notary Public 
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I 

.: .. • ·:=. ; 

~- · ~-... -.,.. .. · I the undersigned, MARY CATBBRIHI PHBLPS. 

~~~-~ertl f: that I have read my foregoing depoel tlon 2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12· 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

-~ ·:• ~--

and" that, to the beet of my knowledge, said depoeltlon ~· 

true and accurate <wlth the exception of the following 

correctlone lleted below.> 

Desc;rlptlgn 

-~ t .0~ 
"""T' .. 

Date Signature 

Notary 
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t '- Y~IR!Kt 

2 ~·- IN TB1 CIRCUIT COURT POR THI COUNTY OP t•m'Gnr-n 
3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

--~---------------------------------~-----
ANNA L. PHELPS, 

Plaintiff, 

v. 

STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY, 

Defendant 

DJPQSITIQN or MARJORII HUNT PHBtps 

Bedford, Ylrglnla 
May 17, 1990 

* * * * * 
BRENDA B • ALGER 
Court Reporter 
P.O. Box 956 

Lynchburg, Vlrglnla 24505 
(804) 929-4312 



---------4--- -·--- --··-- -·--- --·--·-

1 ~ .. · Til.- depoeltlon of MARJORIE HUNT PHitPS. taken before 
~da a. Alger, Notary Public In and for the State of 
V~lnla at Large, at the law offices of Radford & 
Wanarel, 112 s. Bridge Street, Bedford, Vlrglnla, on May 
17, 1990, for the purposes of discovery and to be used 
under the Rules of the Supreme Court ln the above-styled 
case. 

2 

3 

4 

5 

6 

7 

8 APPEARANCES : 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 INDEX: 

R. LOUIS HARRISON, JR., ESQUIRE 
P.O. Box 1008 

Bedford, Vlrglnla 24623 
Representing the Plaintiff 

HENRY M. SACIITT, lii, BSQUIRI 
800 Main Street, SUite 400 
Lynchburg, Vlrglnla 24604 
Representing the Defendant 

20 MARJORIE HUNT PHELPS 
Page 

Direct Examination by Mr. Sackett--------------3 
21 

22 

23 

24 

25 
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1 ·i~: The witness, MARJORII HUNT PHBLPS, having first 
1-•• ~· 

2 •. dulp eworn, deposes as fol1owea 

3 

4 DIRBCT EXAMINATION 

5 

6 BY MR. SAClCI'M't 

7 Q State your name for the record, please. 

8 A MarJorie Hunt Phelps. 

9 Q And your address? 

10 A Route 2, Box 170, Goode. 

11 Q And you~ve llved there for how long? : 

~ 

12 A Slnce 1972. --
13 Q Who 11 vee there now? 

14 A Myself, Mary Catherine Phelps, Rosalie 

15 Phelps and MarJorie A. Phelps, my other daughter. 

16 Who ls Rosalie? 

17 

18 

Q 

A 

Q 

She ls my seventeen year old daughter. 

Anna Just told ua that her grandmother has 

19 lived there at same point? 

20 

21 

22 

23 

A 

Q 

A 

Q 

24 11 ve wl th you? 

25 A 

She stays wlth me ln the wintertime. 

What's her name? 

Mary Hunt. 

What part of the year, months, does she 

Usually November untll the flrst of May. 
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1 

2 

3 

Q 

A 

Q 

And then where does she go? 

Cambridge, New York. 

Now Anna and Mary have both told me that 

4 they are beneflclarlee of a trust of same sort. Can you 

5 tell me a little of the details of the truet? 

6 A Yes. It wae aet up by my father-In-law, 

1 Wllll~ B. Phelps, upon hls death and lt provides them 

8 wlth funds for basically educational needs. 

9 Q Is lt a trust that terminates at any 

10 particular age? 

11 

12 

A 

Q 

When my youngest daughter turns thirty. 

Are any of your children, other than An~ 

13 and Mary, now receiving any funds fram the trust? 

14 A Periodically they receive funds for 

15 tultlon. They are ln private school. 

16 

17 

18 

Q 

A 

Q 

The other children are? 

Yes. 

What's your understanding of what Mary and 

19 Anna were receiving from the trust while they were both 

20 attending college? 

21 A They ~ecelved payment for tultlon and 

22 assistance with rent money. 

23 

24 

25 

.Q 

A 

Q 

Does lt p~y for the tuition ln full? 

Yee. 

Would that have been true without 
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9 yourself? 

10 

11 

12 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

No. 

Do you work? 

Yea, I do. 

Q 19 Well, at that store, first? 

A 20 Almost two years. 

Q 21 And for Food Lion, how long? 

A 22 Almost eight years. 

.Q 23 What ln the way of expenses of any kind do 

24 you pay for your daughter~s or dld you pay when they were 

25 both 1 n echoo 1 ? 
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f A Nothing, unleae they came heme for a ..... . 

f:::.·-

2 v-..tlon. I would feed them, of course, and once ln a 
~ 

3 white I'd buy them same clothes, but nothing on a regular 

4 basls. 

5 Q Dld the trust cover all of their books and 

a all of those expenses? 

7 Thelr booke were covered by my husband's 

8 cousin. She gave the girls a graduation glft of paying 

9 for thelr books for college. And everything else, thelr 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

food, thelr clothing and the rest of the rent, they pald 

for themselves with their Jobe. t 

J 
Q If they weren't working, would there beP. 

lncame or money to pay those expenses wlth? 

working. 

You need 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

to 

A 

Q 

I couldn't afford lt. That's why they were 

Do they have to work? 

Yes. 

Are you -- Is your husband wlth you? 

I'm a widow. 

You're a wldow. When dld he dle? 

Eleven years ago. 1979. 

Now Mary la 1 1 v 1 ng w 1 th you now, correct? 

say yes or no. 

Yes. I"m sorry. 

How long has she been wlth you thls tlme? 
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1 

-2 ::."' 

3 hCIIIe? 

4 

A 

Q 

A 

------------

Since January. 1990. 

What was the occasion for her moving back 

She sald s~e was golng to take a semester 

5 off fram school and she wanted to move home for a short 

6 period of time. 

7 Q 

8 A 

9 Q 

10 A 

11 Q 

12 she so far? 

13 A 

14 cvcc. 
15 

16 

17 

18 

19 

Q 

A 

Q 

A 

Q 

Is she working at all? 

Yes, she ls. 

Where does she work? 

J. Crewe. 

Is she applying to go back to school or~as, 

She~e expressed an Interest ln ;olng to 

But not back to. was lt George Mason? 

Rl;ht. Not at --

Not at thls point, anyway. 

Not thls month. 

One of those who changes from tlme to time. 

20 Anna has told us this morning that her communlcatlons f~am 

21 George Mason came addressed to her at your address. Is 

22 that accurate ae far as you know? 

23 A I know they dld when she fl~st went up 

24 there. I haven~t received anything in quite a while so I 

25 don~t know lf they still have that as her address or not. 
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1 

t. 

2 

3 

4 

5 

6 

7 

8 

9 

10 January? 

11 

12 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Do they send you her grades, for Instance? 

When she laet attended, yes. 

I~m talklng about Anna, now. She's -­

Yes. 

Is she not ln echool? 

She~s not ln thle semester, no. 

When did she stop attending? 

In January. 

So she and Mary both dropped out In 

That's correct. 

Well, while she wae ln school up there, -... 

13 which wae what, two semesters? 

14 

15 

A 

Q 

That's correct. 

Her grades and other cammunlcatlone came 

16 addreesed to you? 

17 

18 

19 there? 

20 

21 

A 

Q 

A 

Q 

Yee. 

And was the same true of Mary whlle she was 

Hers dld not. 

Have you ever seen the lease that Mary and 

22 Anna signed on the townhouse that they 11 ved ln? 

23 

24 

25 

Q 

A 

Yes. 

Dld you see lt before they signed lt? 

No, I dld not. 
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1 -. : . " Q They didn't ask you to look at It and 

2 anything of that nature? 

3 

4 

5 

6 

7 

8 

9 of lt? 

10 

11 

12 

A 

Q 

A. 

Q 

A 

Q 

A 

Q 

A 

No. 

What was the occaelon for your eeelng It? 

After the car accident. 

What brought 1 t up then? 

I asked to see the lease. 
. . 

Dld you want to see lf they could get out 

No. 

What made you decide you wanted to •• (t? 

I wanted to see lf lt wae -- I Juet wan~o 
13 to see how the signatures were ··an 1 t. 

14 

15 1 t? 

16 

17 

Q 

A 

Q 

Whose slgnaturee were on lt when you saw 

Anna and Mary Catherine's. 

To your knowledge, have either Anna or Mary 

18 Catherine ever flied an lndlvldual state or federal tax 

19 ~eturn ln thel~ own name? 

20 

21 

A 

Q 

It's always flied lndlvldually. 

I asked that, because when I asked Anna 

22 that, she dl dn' t know. 

23 A That's because I have Charlotte Mason do 
. -

24 everybody's taxes, but each child has an lndlvldual tax 
... --- - --··----

25 return. 
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3 

4 

5 

a request? 

7 

8 

Q 

A 

Q 

A 

Q 

A 

Q 

Do you have coplee of all of thoee at heme? 

Yea, I do. 

And Charlotte Mason Is --

She's an accountant In Bedford. 

And these are all done by her at your 

Yes. 

Do you claim either Mary or Anna as 

9 dependents on your tax returns? 

10 A Up until thle year, yes. 

11 Q Up untll? ~. 
& 

~ 
12 A 1990. ~ 

13 Q 1990, so In 1989 you claimed them both as 

14 dependents? 

15 A Yes. 

16 Q Were separate tax returns filed for both of 

11 them ln 1989 also? 

18 

19 

A 

Q 

Yes. 

Do you know lf either of them had to pay 

20 any tax? I mean. was anything paid with the return or was 

21 there any refund? 

22 A Everybody paid. All the children-- I had 

23 to pay ta~~s on all the.chlldren. 

24 

25 

Q 

A 

And you paid lt? 

Yes. I~m golng to try to get the trust to 
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-----------

t rehlbui'R. me on that. 

2 

3 

4 

-·~ '· - ... 
Q 

A 

Q 

Do you have a copy of the Trust Agreement? 

At heme, yee. 

Does the trustee have to approve the rent 

5 or the lease or anything to do with those types of llvlng 

6 arrangements? 

7 A He has to approve all money given. They do 

8 question, you know, what lt~s for, whether lt~s for rent, 

9 tultlon, et cetera. 

10 Q But, for Instance, when they signed thls 

11 lease for the place In Fairfax or Sprlngfleld, dld the""=~· 

12 trustee have to approve the lease ln advance? 

13 

14 

A 

Q 

No. 

They Just have to satlsfy the trustee that 

15 they are, ln fact, paying rent? 

16 A That~s correct. He dld actually send the 

11 checks to the owner of the townhouse. 

18 Q Do you know how the trustee got the 

19 Information to do that? Dld you give lt to them? 

20 

21 

A 

Q 

Yes. 

Now lt~s my understanding that Mary went to 

22 George Mason flrst and was llvlng ln this townhouse before 

23 Anna moved up there? 

24 

25 

A 

Q 

That's correct. 

Anna first went to Hlgh Polnt and then 
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~- -------

1 trpaferrea? 

2 A That's correct. 

3 Q So when Mary moved ln, dld you then at that 

4 polnt notify the trustee of the Jlvlng sltuatlon and where 

5 the rent should be sent? 

6 A I'm trying to remember when the trust 

7 actually started helping her pay her rent. 

8 Q Was there a tlme when lt dld not? 

g A I don't remember lf there was a month or 

10 two when they dld not. It would have been a short period 

11 of t lme when they dl d not, but -- ~ 

12 Q Well, what I'm re~lty gettlno at le how.dld 

13 they know to start doing lt? 

14 A I told them. 

15 Q You told them. Do you have any regular 

16 conmunlcatlon wlth the trustee? 

Only when I need money. 17 

18 

A 

Q When questions came up about what the trust 

19 ls going to pay for Mary and Anna, are you the one that 

20 conmunlcates wl th the trustee about that? 

21 A Usua 1 1 y • 

22 Q To your knowledge, have either Mary or Anna 

23 had any direct communlcatlon with the trustee themselves? 

24 A No. 

25 Q So all of that's been handled bY you? 
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1 

2 

A 

Q 

·----------· -------

That's correct. 

While Mary and Anna were both at George 

3 Mason before thle accident happoned, up to the tlme of the 

4 accident, dld they still have their bedroame maintained 

5 for them at your hame? 

6 

7 

8 

9 

A 

Q 

A 

Q 

What do you mean by maintained? 

Well, dld they 

The roame were atlll there. 

They had had thel r own bedrocms when they 

10 were llvlng at hame, I take lt? 

11 

12 

A 

Q 

That'a correct. 
.· Once they left, dld that change or dld -

13 their bedrocms remain ae they were and when they came haae 

14 they stayed right where they had been before? 

15 Oh, no. Mary Catherine had to sleep on the 

16 sofa. Margie moved into her bedroom. 

17 

18 

19 

Q 

A 

Q 

Dld that open up another bedroom? 

No. My mother took lt. 

Okay, but when she's not there, Mary 

20 Catherine doesn't sleep on the sofa, does she? 

21 

22 

23 

24 

25 before? 

A 

Q 

A 

Q 

Only by choice. I mean, lf she wants to. 

If she wants to, she can 

She has a bedroom, yes. 

Right. It's not the same one that she had 
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1 ~-~ 

r41·.; 
2 .· 

'! .. _ 

A 

Q 

That's correct. 

So Mary Catherine's llvlng there now. Ie 

3 she.staylng ln a different bedroom than she dld before she 

4 left hame the first tlme? 

5 

6 

A 

Q 

That's right. 

And 1 s Anna's bedroan, when ehe canes hane, 

1 stlll the same one lt wae when she llved there? 

8 

9 

10 

11 

12· 

A 

Q 

A 

No. 

Where does she stay? 

She stays on the eofa ln the winter and ln 

the summer she can stay ln Granny'e roam. 

Q 
i 

While they were both student• up at Geo~ 

13 Mason, dld they keep any of their clothes there at your 

14 heme? 

15 

16 

A 

Q 

They took everything. 

They didn't leave clothes of a different 

11 season at heme and trade them off? 

18 

19 

A 

Q 

No. 

Dld they keep any of their personal 

20 be 1 onglnge at your home? 

21 A Anna left her stuffed animals, but that~s 

22 1 t. 

23 Q Does Mary pay you anything for room or 

24 board now that ahe~s llvlng at hame? 

25 Not monetary. She helpa me. 
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1 

3 

4 

5 

6 

Q 

A 

Q 

A 

Q 

1 Insurance? 

8 

9 daughters. 

10 Q 

11 A 

12 Q 

13 A 

14 Q 

She doesn't give you any money out of what 

Just labor. 

Do you give her any money? 

No. 

Do you have any klnd of medical or health 

I have It on myself and my two younger 

Doee lt cover Mary or Anna? 

No. ;:. 
: 

Did It before thla accident happened? ~ -
When they were students, yea. 

When they were both students. So up 

15 through at leaat the time of this accident In June of 

16 1989, both Mary and Anna were covered under your health 

11 1 nsurance? 

18 

19 

A 

Q 

That's correct. 

And were ellglble to remaln covered as long 

20 as they continued to be students, I take lt? 

21 Until they were twenty-six, as long as they 

22 were full-tlme students. 

23 

24 

25 

Q 

A 

Q 

And once they dropped out of school --

They are on thelr own. 

-- they were on thelr own and couldn't be 
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2 A That~s correct. 

3 Q Now ls thle a group plan that you have 

4 through food Lion? 

5 

6 

A 

Q 

Yea, slr. 

When Mary and Anna were both students at 

1 George Mason, when they had school breaks, would they came 

8 home, come to your hame? Thanksgiving, Chrletmae, things 

9 like that? 

10 A Sometimes. Other times they would have to 

11 at ay and work. f:. 

12· Q If they didn't have to work, dld they c~ 

13 to your home? 

14 

15 

A 

Q 

Sanetlmes. 

Well, for Anna, for Instance, we~re Just 

16 talking about a year really fram the time she left heme, 

11 wasn't lt? She graduated ln '88 fram hlgh school? 

18 A <Witness nods head.> 

19 

20 

21 

Q 

A 

Q 

22 f lr-st semester? 

23 A 

24 vacations. 

25 Q 

You need to say -­

Yes. I'm sorry. Yes. 

So then she was at Hlgh Point through the 

That's correct. She came home for 

She came home for vacations whlle she was 
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1 ·r tbfre~ .. Did she work while she wae attending school there? 

2 

3 

.. 
Por a short period of time, yea. 

Why dld she transfer? 

4 

A 

Q 

A She said she dld not like the school and 

5 she dld not like llvlng ln a dormitory. 

6 

7 

Q 

A 

Q 

Wae thle something that you agreed with? 

In what respect, agreed wlth? 

8 Dld you want her to transfer to George 

9 Mason or dld you want her to stay where she wae? 

10 A I would have preferred to have her stay 

11 where she was. ~-
~·. 

12 Q When she applied to attend George Mason;. 

13 dld you have to sign anything for her to be enrolled? 

14 A The only thing I recall le that she had to 

15 fill out an application. I don't recall If I had to sign 

16 lt or not. I'm not sure. 

11 Q Do you remember whether you had to sign 

1a anything for Mary Catherine when she attended? 

19 A I don't really recall. I remember the 

20 applications being filled out, but I don't remember if 

21 they required my signature or not. 

22 Q Now when Anna moved up there, of course, 

23 she Just moved into the apartment that Mary Catherine 

24 already had, correct? 

25 A That's correct. 
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1 

2 

3 

4 

5 

. . •l-... 

~- ~ 

~ 

Q When Mary Catherine moved Into that 

~tment. dld you have anything to do wlth helping her 

pick It out or helping her move or anything like that? 

A 

Q 

No, slr. I never saw lt. 

When either Anna or Mary or staying In your 

6 home, do you have any rules or regulations or restrlctlone 

7 of any kind that they have to abide by or are supposed to 

8 abide by? 

9 

10 

11 

12 everyone. 

13 

A 

Q 

A 

Q 

Yes. 

But not necessarily the same thing. 

I have general house rules, yes, for 

Such as? Glve me an example. 

A 14 Not having boys stay overnight, no drinking 

15 and pot smoking, letting me know where they are so I 

16 wou 1 dn' t worry • 

17 Q When they were at school those types of 

18 regulations are a little harder to enforce, obviously. 

19 Old you make any effort to see that those kinds of 

20 behavior rulee were carried on ln the schools?? 

21 

22 

A 

Q 

No. What good would it do? 

Well, lt may not do any good, but that 

23 doesn't n~cesear!ly keep you from trying and that's what I 

24 was asking. 

25 A They know what my feelings are and what my 
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1 atpcar.- are. Whether they abide by them --

2 
... 0 Q Dld you approve of the llvlng arrangements 

3 that prevailed ln thls apartment or townhouse where they 

4 llved? 

5 

6 

7 

8 

9 

A 

Q 

A 

Q 

A 

Not all of them. 

Did you express your disapproval to them? 

On occasion. 

In what respect? 

Well, I dldn~t approve of the young man 

10 that Mary Catherine was seeing. 

11 

12 

13 

14 

Q Hlm, personally, or Just the fact that ~ 

the~• was a male llvlng there? 

A 

Q 

Both. 

When Mary Catherine moved out, was that 

15 something that she discussed wlth you flrst? When she 

16 moved out of the Sprlngfleld apartment? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A When she moved back to Goode? 

Q No. I understood she moved to 

A Oh, to Washington? 

Q --Washington first. 

A That wae not discussed with me, no. 

Q When Mary and Anna wer-e llvlng at home wl th 

you befor~. they left for college, but after- they gQt their 

drlver~s licenses, were they covered under your automobile 

Insurance, listed on your policy? 
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2 

...,...: :.:-· 
.v.: . 
·!=~;·. . . . . 

3 policy? 

4 

A 

Q 

Yee • 

How long dld they remaln lleted on your 

I'm not sure the exact dates, but when they 

5 made thelr pe~anent addressee ln Northern Ylrglnla, I had 

6 them get thelr own insurance. 

7 

8 

Q 

A 

Why wae that? 

They weren't llvlng with me and I didn't 

9 want the reeponelblllty. They were on their awn, so I 

10 thought they should have their own Insurance. 

11 Q 

A 

Q 

Who were you Insured wl th? 

At which tlme? 

:&_ ...• 

1 ... j •• 

12 
l.. <II'.· 

.p·' ..... 
13 

14 

15 

A 

Q 

Up untll they--

There's been several. 

Okay. Well, let's say up until they went 

16 off of your policy or at the tlme they went off of your 

17 pol ley, who were you Insured wl th? 

18 

19 

20 

21 

22 

23 

24 

A When Anna went off I was wlth GEICO. I'm 

not sure. but I believe I was with GEICO when Mary 

Catherine went off. 

Q 

A 

Do you know when lt was that Anna went off? 

I believe lt was-- This may not be 

accurate, but lt was either January or February of '89. 

Q Sometime shortly after she moved to 

25 Spr 1 ngf I e 1 d? 
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-------------------------- - - ---- - - ·- ~ 

1 ... 
}~ -. 

2 

A 

Q 

That's correct. 

Have either Anna or Mary Catherine gotten 

3 any regular medical care fram phyalclane ln thle area 

4 slnce they left for college? 

5 

6 

7 

8 

9 

10 

11 

12 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Anna camee to her eye doctor ln Bedford. 

Who Is that? 

Dr • G 1 actwe 11 • 

How often does she go to hlm? 

Once or twlce a year. 

Does he blll you for that? 

When she wae on my Insurance, yea. t· 
~ Has she been to hlm since she went off ~ 

13 your Insurance? 

14 

15 

16 happened, 

17 

18 

19 

20 

21 to go to 

22 

23 

24 

25 

A 

Q 

No. 

So at the tlme up until this accident 

she would have been on your Insurance? 

A 

Q 

A 

Q 

Dr. 

A 

Q 

A 

Q 

That's correct. 

And when she came home 

Health insur-ance. Not car insurance. 

Health Insurance. And when she came home 

Gl adwe 11, he WOU 1 d b 11 1 you for that? 

Yes. 

And you would pay for lt? 

Yea. 

What about Mary, dld she have any regular 
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2 No. She attended the doc:tor once ln 

3 Bedford last year. She paid for lt. An office vlalt. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

. 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Were there any occasions, when Mary and 

Anna were at George Mason before thls accident happened, 

that you would get the call that parents get, 1 I've run 

out of money. Can you help me?• 

A Not that I recall. 

Q You're lucky. 

A That's why they worked. 

MR. SACKETT t I don't have any more 

questions. 

~-

i" . 
~ 
~ 

MR • HARRISONt I don't have any questions. 

MR. SACICBTTt Do you want her to read and 

slgn? 

MR. HARRISONt I want her to slgn. 

MR. SACICETTa Okay. 

AND FURTHER THIS DEPONENT SAITH NOT. 

Deponent 
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t 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

~~··.VIRGINIA 

A~:r.Aiaa· . TO WIT, 

I, Brenda B. Alger, Notary Public In and for the 

State of Ylrglnla at Large, do certify that the wlthln 

deponent appeared before me, wae sworn by me, and that the 

foregoing transcript was taken by me and transcribed under 

my direction and ls complete and accurate to the beat of 

my ablllty. 

My cammlsslon expires September 30, 1993. 

Witness my hand this 31st day of May, 1990. 

Notary Public 
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---------- --------------- ------...~ -------

: :: J~:rebY:ertl:; :::t u;~:::~::~ :::::=~:::;on 
. --~-~ I 

3 and that, to the beet of my knowledge, eald depoeltlon le 

4 true and accurate <wlth the exception of the following 

5 correctlone lleted below.> 

6 

7 Doagrlptlon 

8 

9 

10 

11 

12 

) 
f. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 Date Signature 

Notary 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

I 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

------------------------------------------
ANNA L • PHELPS, 

Plalntlff, 

v. 

STAT! FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY, 

Defendant 

------------------------------------------

DIPQSITION gr ANNA LEI PHILP9 

Bedford, Vlrglnla 
May 17, 1990 

* * * * * 
BRENDA B. ALGER 
Cour-t Reporter 
P.O. Box 956 

Lynchburg, Vl~glnla 24505 
C804) 929-4312 
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1 

2 

3 

4 

5 

6 

7 

,,_ The depoe! t ton of ANNA LEI PHILPS, taken before 
Btiada 1. Alger, Notary Public ln and for the State of 
Vlrglnla at Large, at the law offices of Radford & 
Wandrel. 112 s. Brldge Street, Bedford, Vlrglnla, on May 
17, 1990, for the purposes of discovery and to be used . 
under the Rules of the Supreme Court ln the above-styled 
case. 

8 APPEARANCES a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
INDEX a 

R. LOUIS HARRISON, JR., ESQUIRI 
P.O. Box 1008 

Bedford, Vlrglnla 24623 
Representing the Plalntlff 

HENRY M. SACICETT, · I I I , ESQU IRI 
BOO Maln Street, Sulte 400 
Lynchburg, Vlrglnla 24604 
Representing the Defendant 

19 Page 
ANNA LEE PHELPS 

20 Direct Examination by Mr. Sackett--------------3 
Cross Examination by Mr. Harrlson-------------19 

21 

22 

23 

24 

25 
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1 The wltneee, ANNA LEI PHILPS, having flret been 
4o 

2 dUly eworn, depoeee aa followea 

3 

4 DIRECT EXAMINATION 

5 

6 BY MR. SACICETTa 

7 State your name, please. 

8 Anna Lee Phelps. 

9 

Q 

A 

Q Anna, of course, I~ve take your deposltlon 

1o once ln thls case already. Have you had a chance to read 

11 over that deposltlon, the transcript of lt? 
.. • 

12 Yes. 
j 

13 

A 

Q In reading over what you~ve already told 

14 me, dld you flnd anything ln there that you felt like 

15 needed to be changed or corrected? 

16 

17 

18 

19 

20 

21 

A 

Q 

A 

Q 

A 

Q 

No. 

Where do you llve now? 

8319 Brookvale Court. 

The same place? 

Yes. 

Let's see. I last took you~ deposition on 

22 January 22nd. Has anything changed about the living 

23 ar~angements at that add~ess elnce January? 

24 

25 

A 

Q 

No. 

Who llves there now? 
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. A ,.. ..... 
~-

2 Q 

3 A 

4 Q 

5 A 

6 Q 

7 A 

8 Q 

9 A 

10 Q 

11 A 

12 Q 

13 the people who 

14 Mary? 

A 

Me, Davld B~aun and Laurie Erhartlc. 

David -- ? 

Braun. 

B-r-a-u-n? 

Rl;ht. 

And Lau~le --? 

Erhartlc. E-r-h-a-i-t-1-c. 

Did she live the~e then? 

Yes. 

Who ls the owner of the apartment? 

That would be Steven Hurtzberg, I belle••· 
.. 

And I believe you told me last time tha~ 

had signed the current lease were you and 

Q 16 Is that atlll accurate o~ has there been a 

11 new 1 ease signed? 

18 

19 

A 

Q 

No. 

Do you have a copy of that lease? I don~t 

20 necessarily mean with you, but ln your possession 

21 somewhere? 

22 

23 

24 

25 

A 

a 

A 

Q 

Yes. 

Do you know what the term of the lease ls? 

One year. 

I mean, from when to when? 
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1 A 

2 Q 

3 A 

4 Q 

5 A 

6 name except 

7 Catherine's. 

8 Q 

for 

October of --

'89 to October of '90? 

Rlcrht. 

Now whose name are the utllltles ln now? 

Let me thlnk. I believe they're all In my 

the phone bill and that's stlll under Mary 

Now going back to the time when thls 

9 accident happened In June of '89. Whose name were the 

10 utllltles In at that tlme? 

11 Mary Catherine's. 
7 

12 

A 

Q When were the ones that are not longer l~ 

13 her name changed? 

14 

15 

16 

17 

18 

19 

A 

Q 

A 

Q 

A 

Q 

When she moved out In November. 

Now we're talking about what - electricity? 

Phone, cable, water. 

How about gas, do you have gas? 

No. 

So the electrlclty, the cable and the water 

20 are now ln your name? 

21 A The cable might still be under hers. I'm 

~ not sure about that one. 

23 Q But the electrlclty and the water are 

24 deflnltely ln your's? 

25 A Yes. 
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1 Q What dld you have to do to change the name 

2 tftat. the utlllty blll came to, was addressed to? 

3 The water blll, I never, we never dld 

4 anything to change that one. They Just started bllllng lt 

5 to me, I guess, because the checks were fram me. The 

6 power bill, we had to, I had to glve them a deposit and 

1 fill out a form. The phone blll, we had to flll out a 

8 form and give them a deposit, but we loet the for.m so 

9 that's why It didn't get changed over. 

10 

11 

12 

Q 

A 

Q 

You never got the fo~ to them? 

Right. ~-
.,;; 

I take lt then that as of June of '89, a. 
13 you've sald, when the accident happened, all of those were 

14 ln Mary's name? 

15 

16 

11 there? 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

At that tlme, yes. 

Had that been true since you had lived 

Yes. 

And that had been since --

Janua~y. 

-- January of "'89? 

Right. 

For flve or six months? 

Uh-huh. 

Now how was the rent actually paid? Was 
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1 th~ a ~ent bill that was received o~ dld you Juet 

2 automatically send a check each month? 

3 

4 

A 

Q 

Just sent the check each month. 

Now thle Steven Hurtzberg, Is he somebody 

5 ·who lives up there ln that area? 

6 A 

1 estate company. 

8 

9 

Q 

A 

10 realtor there. 

11 

12 

Q 

A 

I've never met hlm. We deal with the real 

Who ls this realtor that you ~ent fram? 

It's East-West Realty. Ken Vlck ls the 

Do you know what that &ddrese Is? 

' I believe lt's 1062 --Actually, I have~a 

13 card. 10625 Jones Street, Fairfax, Vlrglnla, 22030. 

14 

15 doee 1 t? 

16 

17 

Q 

A 

Q 

The rent does not Include any utllltl.ee, 

No. 

Is there any requirement ln the lease that 

18 you are aware of that the landlord or the realtor has to 

19 have any written notlflcatlon of who's llvlng ln the 

20 apartment? 

21 

22 

23 

24 

25 

A 

Q 

I don't know. 

When you all have changed the people who've 

lived ln the~e, have you, ln fact, given any notice to the 

owner or the realto~? 

A No. 
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1 

2 
·:·· 

3 

4 apartment? 

5 

Q 

A 

Q 

A 

Is the apartment furnished or unfurnished? 

Unfurnished. 

Who owns the furniture that's In the 

Gloria owns the living roam set. I own the 

6 dlnlng roam set. Everyone has their own bedroom sets. 

7 Q When you lived ln It with Mary, dld she 

A 

Q 

11 Yes. '.,·· 
~: A 

12· Q What dld she take when ehe left? 

13 A She had a sofa, a bed, a dresser, a 

14 bookcase. 

Q 15 Do you keep any of your belongings, 

16 possessions of any kind, at your mother's home? 

17 

18 

19 your 

20 you 

21 

22 

23 your 

24 now? 

25 

A 

Q 

clothes, 

have any 

A 

Q 

mothe.r, 

A 

No. 

For Instance, clothes, do you keep all of 

winter, summer, all seasons, wlth you or do 

at your mother~s? 

Yes, sir. None at my mother's. 

When you and Mary were 11 v 1 ng at home wl th 

was lt in the same house that she lives ln 

Yes. 
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Q Did you all each have you~ own bedroom or 

2 dld you share a bedroom? 

3 A Separate, we had separate. 

4 Q Are those bedrooms still maintained as your 

5 bedroame for when you came back? 

s A No. 

Q What use ls made of them now? 7 

8 

9 

A Well, my little sister moved Into what used 

10 

11 

12 

13 

to be Mary Catherine~s roam. Mary Catherine ls staying ln 

the roam that used to be my bedroom now. 

Q Where do you stay when you are there? ~ 

A The sofa. 

Q How many bedrooms are ln the house? 

14 A Flve. there's flve. 

15 Q Tell me who occupies them. 

16 A My grandmother Is there through the winter. 

11 My mothe~. My younger sisters, Margie and Rosa, and Mary 

18 Cather 1 ne. 

19 Q Was your grandmother llvlng there while you 

20 and Mary were there? 

21 A Not at first. But the last year or two 

22 that I was there, she was llvlng there. 

23 Q Have any of the people who~ve lived in the 

24 apartment, other than you and Mary, been signers of the 

25 leaae at anytime? 
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2 

A 

Q 

No. 

And have the utllltlee always been paid by 

3 either you or Mary? I mean, the actual writing of the 

4 check? 

5 I think that Michelle Panzarlno, she used 

6 to Jive there, might have paid them once or twice. 

7 

8 

Q 

A 

9 June of "'89. 

10 

11 accident? 

12 

13 

Q 

A 

Q 

When did she live there? 

She lived there from January of "'89 until 

The same tlme you lived there before the 

Yes. 

Were these bills always paid by check, as 

14 opposed to cash? 

15 

16 

A 

Q 

We used a money order once or twice. 

Have you ever gotten any notlces of any 

17 kind for being late wlth any of your utility payments? 

18 

19 

A 

Q 

Not that I can recall. 

How about the ~ent? Have elthe~ vou o~ 

20 Mary always w~itten the ~ent checks? 

21 

22 

23 moved out? 

24 

25 

A 

Q 

A 

Q 

Yes. 

Was that something that Ma~y did until she 

No. I wrote the checks. 

Most of the tlme, part of the tlme? Who 
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1 wote thea when? 

2 A I know for sure that I wrote them starting 

3 frcm May of '89. Before that, before that, I'm not sure. 

4 Q What wae there about ln May that caused you 

s to start wrltlng them? 

6 A Because Mary, my slater closed out her 

1 checking account. 

8 Q She didn't have a checking account to write 

9 lt on, did she? 

10 A No, sir. 

11 Q Was there any particular reason that sh-f_ 
12 closed out her" checking account? t 

~ 

13 A It had something-to do with a epa 

14 membership she had. They were bllllng her" straight 

15 through her account and she didn't want them to do that 

16 anymore. 

17 

18 that? 

19 

20 

Q 

A 

Q 

So she Just closed the account to avold 

Uh-huh. 

Do you know what add~ess Is on you~ 

21 driver's license? 

22 

23 

24 

25 

A 

Q 

A 

Q 

8319 Brookvale Cou~t. 

Do you have lt with you? 

My dr"lver's license? 

Uh-huh. 
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2 

3 on 1 t? 

4 

5 

6 

7 

A No. 

Q 

A 

Q 

A 

Q 

Do you know how long that address has been 

Since January of ~a9. 

What address wae on lt before that? 

My mother~s. 

Dld you have the address on the drlver~s 

8 license changed when you moved lnto the apartment? 

9 

10 

A 

a 
Yes. 

Do you know what address the school, the 

11 college you attend, usee to send your conmunlcatlons to 

12 you, whatever communlcatlone they have? 

13 

14 

A 

Q 

My mother's. 

So, for instance, when they mall out 

15 anything that's addressed to you it actually goes to your 

16 mother~s address? Does that mean that things with your 

17 name have her address on them? 

18 

19 

20 

21 

22 

23 

24 

home? 

A 

a 

'A 

Q 

'A 

Q 

Only from school. 

That's what I mean, from school? 

Yes. 

How often do you come back to your mother's 

Every couple of months. 

What about during breaks at school, 

25 Christmas, vacation, things llke that? 
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A 

2 Q 

3 A 

4 Q 

5 A 

6 Q 

7 A 

8 Q 

9 A 

10 Q 

11 A 

12 Q 

13 wo~ked? 

14 A 

15 Q 

16 A 

17 the ave~age. 

18 Q 

19 A 

20 Q 

21 A 

22 a 

23 A 

24 a 

25 A 

I stay ln Sp~lngfleld. 

Do you came home fo~ Christmas? 

Uh-huh. 

How long do you spend at home at Ch~letmas? 

I was he~e fo~ th~ee days at Ch~lstmas. 

Are you stlll working? 

Yes. 

Whe~e do you wo~k? 

Barston~s Restaurant. 

Whe~e dld you wo~k prlo~ to the accident? 

B~ennlgan~s. 

Do you know how ~any houre a week you 

Now o~ then? 

Then, wo~ked at that time? 

Between flfty and slxty, I would say, on 

Do you know how much you earned? 

Not off the top of my head. 

Was lt p~lma~lly tips? 

Uh-huh. 

Did you flle a tax ~eturn? 

My mothe~ dJd that. 

You dldn~t flle one yourself? 

No. 
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Q Do you know lf you were claimed aa a 

2 dependent on your mother~s tax return? 

3 A I don~t know. 

4 Q Was there any withholding fram you~ 

5 earnlnge for taxes or anything llke that? 

6 A They clalm eight percent of my tlps and 

7 take taxes out for that. 

8 Q Do you know If you ever flied for any klnd 

9 of a tax refund? 

10 

11 

12 

13 

14 

15 

A 

Q 

I don~t get any money back. 

What x~m really getting at. do you knaw~lf 

you ever flied a tax return ln your name at all or lf aae 
was done for you ln you~ nams? 

A 

Q 

I don~t know. 

What expenses do you pay out of your 

16 income? 

17 

18 

A 

Q 

As of now? 

As of the tlme of the accident, what 

19 expenses were you paying out of your Income? 

20 

21 

A 

Q 

Rent, utilities, groceries, clothes. 

What did you get from your mother ln the 

22 way of financial help? 

23 

24 

25 

None. I have a trust fund that gave two 

hundred dollars a month while I was ln school towards 

rent. 
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Q And dld you support youreelf fully for the 

2 balance of your needs? 

3 

4 

A 

Q 

Yes. 

Now your mother paid for the school 

5 expenses, though, dldn~t she? 

6 

7 

A 

Q 

No. My trust fund pays for the school. 

Do you know what the source of the trust 

8 le, who established the trust? 

9 

10 

11 

12 

A 

Q 

A 

Q 

My grandfather. 

Do you know who the trustee ls? 

I thlnk lt's Wachovla Bank. 
, 

Do you rece 1 ve anyth 1 ng fran the truet, 'car 

13 were you at that tlme recelvlng anything from the trust 

14 other than the two hundred dollars a month towarde the 

15 rent? 

16 

17 

A 

Q 

Just the schoo 1 • 

And they pald that direct or dld they pay 

18 that to you and then you pald It to the school? 

19 No, that went directly to the school, I 

20 be 11 eve, as far as I know. 

21 a But none of lt came through your hands at 

22 all? 

23 A No. 

24 
Q What ls your date of birth? 

25 A December 28, 1970. 
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1 

2 

3 

Q 

A 

Q 

What's you~ Social Secu~lty numbe~? 

228-17-1027. 

When dld you flret move you~ poeseaalons, 

4 whatever they may have been, clothes, furniture, out of 

5 your mothe~'s heme? 

6 A In August of '88 when I went away to 

7 colt ege. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

When you went to Hl;h Point? 

Right. 

Q 

A 

Q When you attended school down there, dld 

you live In a do~m o~ did you have--

A Yes. 

Q You lived ln a dorm. Well, the do~m was 

furnished, wasn't lt? 

A Uh-huh. 

Q 

A 

So dld you take furniture? 

Nothing blg. 

Q What about the fu~nlture that's ln the 

apa~tment that you live In now? Was that something that 

came f~om home or ls that something that you bought afte~ 

you moved up he~e? 

A Same of lt I bought. My grandmothe~ bought 

a table fo~ me. 

Q Dld any of lt come from you~ home, from 

your mother's heme? 
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1 ·- .,. 
~ .. 

2 -~ 

A 

Q 

No. 

You~ve already told me that the mall that 

3 ccmee to you frcm co 11 ege goes to your mother's address .• 

4 Is there any other mall that regularly comes to you from 

5 any source that goes to your mother~s address, rather than 

6 yours? 

7 

8 

A 

Q 

No. 

Do you have a physlclan, a regular 

9 physician of any kind that you see? 

10 

11 

12 

13 

14 

A 

Q 

A 

Yes. 

Who ls that? 

I don't remember hls name. 

hlm for the first tlme last week. 

~ .. ... , 
~ 

I Just went !to· 

Q Was lt somebody ln Bedford or somebody up 

15 1 n Spr 1 ngf let d? 

16 

17 

18 Bedford 

19 

20 

21 

22 

23 

24 

25 basis at 

A 

Q 

In Springfield. 

Dld you have a regular physician in the 

area when you were here? 

A Yee. 

a Who was that? 

A Dr. Cohen. 

a At Physician Associates ln Bedford? 

A Yes. 

Q Old you continue to see hlm on any regular 

a 11 after you went away to college? 
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A No. 

2 Q Have you bsen back to hlm at all slnce you 

3 went away to college? 

4 

5 

A 

Q 

No. 

Tell me again the name of the girl who 

6 lived In the apartment before the accident. Panzarlno? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

accident? 

accident. 

was over? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Michelle Panzarlno. 

Yes. Is she from Lynchburg? 

Yes. 

Do you know where she Is now? -

She~s ln Lynchburg. 

Dld she llve there at all after the 

She was there for about a week after the 

Dld she move out because the school term 

No. She Just -- I don~t remember her exact 

reason. She had found another townhouse with some other 

people. 

MR. SACKETT: That~s all I have. 

MR. HARRISON: I have one question. 
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1 CROSS EXAMINATION 

2 

3 BY MR. HARRISON• 

4 Q Was the~e evs~ an occaalon that you or Mary 

5 Cathe~lne pald the utllltlee that you weren~t ~elmbureed 

6 by eharee fram the other people? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A No. 

MR. HARRISON• That~s all. 

MR. SACXETT• The Court Reporter le golng 

to type thle deposltlon up. You've got the 

r lght to read 1 t and elgn 1 t and make any ? 
,; 

co~~ectlons you wlsh you~self, o~ you can wa~• . . 
1 

that rlght and authorize her to elgn lt for you. 

MR. HARRISON& I want her to elgn lt. 

AND FURTHER THIS DEPONENT SAITH NOT. 

Deponent 
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1 sr~ OP VIRGINIA~ -
'. 

2 A~ LARGia TO WIT, 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I-;- Brenda B. A 1 gee-., Notary Pub 11 c 1 n and for tho 

State of Vlrglnla at Large, do certify that the wlthln 

dGponent appeared befo~e me, was swo~n by me, and that the 

foc-egolng transcript wae taken by me and transcribed under 

my dlrectlon and ls complete and accurate to the beet of 

my ablllty. 

My commleslon explree September 30, 1993. 

Witness my hand thle 31st day of May, 1990. 

t 

~/.B. ?Q¢'& 
Notary Public 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

~ . I p thg Ufi~~~g! eft~~" ANNA Lll PHILPS, do 

hJFeb~ c~~tlfy thet I h&vG r~ed my foreaolne ~~osition 
and th&~. ta ths bG~~ o~ my knowlede@, ~aid ~~osltlon le 

true and accur&t$ <wlth the exception of th& following 

corrections 11eted b=1ow.> 

~ -;rlptlgn 

Date Signature 

Notary 
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VIRGINIA: 

IN THE CIRCUIT COURT OF BEDFORD COUNTY 

ANNA L. PHELPS 
Plaintiff, 

v. ) ( PLAINTIFFS REPLY BRIEF 

STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY, 

Defendant, 

The Plaintiff, Anna L. Phelps, by counsel hereby submits 

this Brief in reply to the Defendants Response to Plaintiffs 

Memorandum of Law. While the plaintiff disagrees with several 

points in the brief, the plaintiff limits her response to the 

items set out below and will rely on her original memorandum of 

law to contest the remaining items. 

1 • DEFENDANT STATE FARM SEEKS TO INEQUITABLY 
AVOID PAYING A CLAIM. 

In its brief, on page 8, State Farm attempts to cast any 

payment by it as an additional risk in the coverage of a vehicle 

which it did not intend to insure. State Farm seems to imply 

that its risk would be increased two-fold if Anna ever drove 

another vehicle. In fact, the opposite is true, whether Anna 

drove her own car or Mary's, State Farm's risk was essentially 

the same. Anna can only drive one car at a time. Had Anna been 

able to drive her car that night, all other factors being the 

same, she would have hit the same barricade and destroyed her own 

automobile. There would have been no question that State Farm 
RADFORD & WANDREI 
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would have had to pay that claim. State Farm now wishes to 

assert a windfall to itself when in actuality this is exactly the 

sort of a situation that the substitute automobile coverage was 

designed to insure. 

2. STATE FARM'S BRIEF AVOIDS THE PROPER DEFINITION 
WHICH WOULD CONTROL THIS CASE 

The Supreme Court has clearly, repeatedly and uniformly set 

out one standard by which Courts in Virginia should determine 

whether a person is a member of a household. That test defines a 

"household" as follows: 

A collection of persons as a single group, with 
one head, living together, a unit of permanent and 
domestic character, under one roof; a collective 
body of persons living together within one 
curtilage, subsisting in common and directing 
their attention to a common object, the promotion 
of their mutual interests and social happiness. 

State Farm Mutual v. Smith, 206 va. 280 (1965), St. Paul 

Insurance v. Nationwide Insurance, 209 Va. 18 (1968), Allstate 

Insurance Company v. Patterson, 231 Va. 358 (1986), Government 

Employees Insurance Company v. Allstate, 235 Va. 542 (1988), 

Furrow v. State Farm Mutual, 237 Va. 77 (1989). This test 

rec·i ted in a long line of cases beginning and ending with a case 

interpreting the SAME STATE FARM INSURANCE POLICY before this 

Court should be the clear focus of the courts attention in 

deciding this matter. It is certainly telling that the 

defendants brief does not mention. this test. Instead the entire 

purpose and thrust of the defendant's brief is to divert the 

Court's attention away from the Supreme Courtts test. 

RADFORD &W~RKRNA L. PHELPS WAS NOT A RESIDENT OF THE SAME HOUSEHOLD 
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AS HER MOTHER. 

The reason State Farm wishes to draw the Courts attention 

away from the test is that it clearly and unambiguously cannot 

meet the plain language of the test, flunking in several 

respects. 

a. One Head. The test requires a household with "one 

head". On page 9 of the brief, State Farm places all their eggs 

in the basket that Anna's mother was the head of the household 

and that both girls were members of their mother's household. 

Mrs. Phelps could hardly qualify as the head of the girls in that 

the clear evidence shows that she had no control over their daily 

lives. Her wishes as to boyfriends and other matters of the 

girl's living went ignored. She did not control their money, as 

each had their own jobs and trust income and, in fact, controlled 

no aspect of their lives. 

b. Living together, living under one roof, living under one 

curtilage. In the most apparent flaw in State Farms's case, three 

times within the test the Supreme Court sets out a requirement 

that the parties must be physically living together to-wit: 

"living together", "under one roof", "in one curtilage". The 

undisputed evidence shows that the girls were living hundreds of 

miles away from their mother, the alleged head of household. The 

two girls were not "living together" with their mother, they were 

not "living under the same roof" ·and they were not living within 

"one curtilage"~ In its brief State Farm has no defense to this 

argument except to ignore it. 
RADFORD & WANDREI 
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c. Subsisting in common. The test requires the household 

to be "subsisting in cormnon". The two girls subsisted 

independently of ech other and their mother, in a separate house, 

buying their own food and providing for themselves individually, 

with only minimal and separate aid from their mother. 

d. Directing their attention to a common object, the 

promotion of their mutual interests and social happiness. The 

clear inference of all three depositions is that each of the 

individuals was pursuing their own life individually and that 

there was no common object to their lives. Yet the test makes the 

opposite requirement. 

In sum, it is clear that the Virginia Supreme Court is 

envisioning a household in the traditional sense of a strong head 

controlling spouse and children who all residing within a single 

three bedroom house. While State Farm needed to meet every part 

of the test, in fact, it can meet none of the parts of the test. 
-

e. Both Anna and Mary Catherine renounced their mother's 

household as their residence. Even if the law were different when 

a child went to college and did not renounce her childhood 

residence, the facts at hand would not support the deviation from 

the State Farm Mutual v. Smith standard for which State Farm 

argues. In order to assert, as they do on page 10, that there is 

no evidence of an intent by Anna and Mary Catherine to alter the 

fact that they were residents of their mother's home, State Farm 

must ignore multiple facts. The more accurate characterization 

of these facts is that there is no evidence to indicate an intent 
..iUDFORD & WANDREI 
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by Anna and Mary Catherine to continue as residents of the Goode 

household. 

Unlike State Farm proposes, Anna and Mary Catherine did not 

remain "an active part of their family while away at school." 

Anna testified that her visits to Goode were irregular at best. 

She stated that although she came home "every couple months", she 

stated that she stayed in Springfield for breaks and vacation and 

only spent three days at home for Christmas. (Deposition of 

5/17/90, 12-13). Anna also stated that her old bedroom was not 

occupied by a sibling, and she slept on the sofa during her 

infrequent visits. (Deposition 5/17/90, 9). She also stated 

that when she went to college, she took all of her personal 

belongings with her and did not even leave a remnant of summer or 

winter clothing behind. (Deposition of 5/17/90, 8). Finally, 

Anna clearly testified that she changed her mailing address and 

her driver•s license to reflect her residence in Springfield. 

(Deposition of 5/17/90, 11). 

Mary Catherine's intent to renounce her Goode residence is 

equally as evident. For the most part, her driver's license 

contained either an Alexandria or Springfield address and only 

her grades were mailed to Goode. (Deposition of 5/17/90, 8-10). 

Mary Catherine kept no furniture in Goode and only stored some 

clothes which were out of season or for which she did not care at 

her mother's home. (Deposition 5/17/90, 11-12). When she was 

out of school on holiday breaks, excluding summer vacation, she 

RADFORD 8: WANDREI 
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came home most of the time, but she did not stay in her childhood 

bedroom. (Deposition of 5/17/90, 12). 

State Farm implies that a college student cannot sever her 

relationship with her childhood household. Interestingly, it 

cites no Virginia authority for this proposition. Factually, 

what more could Anna and Mary have done to establish that they 

intended to be residents of Springfield, Virginia, and not Goode, 

Virginia? 

4. STATE FARM CITES CASES OUT OF CONTEXT 

State Farm goes through the collection of cases which has 

reviewed this issue and tries to pull out nuggets here and there 

for their use in defending this case. There is indeed little to. 

be found. What State Farm emphasizes is that the high Court has 

held several times that particular individuals were not entitled 

to coverage. What they do not emphasize is that in each of these 

cases it was because the Supreme Court found that the individual 

was not a member of the same household. WHETHER RULING FOR OR 

AGAINST THE INSURANCE COMPANY THE SUPREME COURT HAS NEVER HELD 

THE DRIVER TO BE A MEMBER OF THE SAME HOUSEHOLD AS THE OWNER OF 

THE CAR. Despite its heavy backlog of cases, the Supreme Court 

has taken time to assert and reassert this narrow issue of law in 

1965, 1968, 1986, 1988 and 1989. 

Further, each of the cases presented to the Supreme Court a 

far better case for being a resident of the claimed household 

than the one here. Most cases involved a situation where the 

individual actually moved back into the same household but the 
iiADFORD & WANDREI 
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·. 

Supreme Court still finding that, despite living under the same 

roof, the relationships did not meet the test. 

In the case at bar, Anna's room had been given away to 

others and she visited only occasionally on breaks, staying only 

a short amount of time. 

Allstate Insurance Company v. Patterson is the most 

factually analogous Virginia case supporting our arguments. 

Although the plaintiff in Allstate Insurance Company v. Patterson 

spent ten percent (10%) of his time at the home of his parents, 

he was not considered a "resident of the same household." Anna 

spent far less than ten percent (10%) of her time in Goode and 

demonstrated an intent to abandon Goode as her residence. Her 

decision to move back to Goode in order to obtain the care she 

needed after the accident is irrelevant to her status before the 

accident, and her "casual, erratic contacts are not sufficient" 

to satisfy factually the State Farm test. 

5. OUT OF STATE CASES. 

Anna and Mary Catherine do not meet the definition of 

"residents of the same household." State Farm Mutual v. Smith, 

266 Va. 280 (1965), and the cases interpreting and applying it 

clearly set forth the definition of this phrase. As a result, 

there is no need to consult law from other jurisdictions. 

Moreover, even if consulted, these decision would be persuasive 

authority at best and clearly not binding in an area upon which 

the Supreme Court has so clearly pontificated. 
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CONCLUSION 

Wherefore your plaintiffs renew their prayer that this Court 

grant their motion for declaratory judgment. 

R. Louis Harrison, Jr. 
RADFORD & WANDREI 
P. o. Box 1008 
Bedford, Virginia 24523 

Respectfully submitted, 

ANNA L. PHELPS 

By 1f :f:JL .... --
Of Counsel 

CERTIFICATE 

I do hereby certify that a true and exact copy of the 

foregoing Reply Brief was mailed to Henry M. Sackett, Esquire, 

Edmunds & Williams, P. o. 

this the _/I....__ day of 
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:so 5T.-\TE fAR.:V£ .\[CTt:.-\L V. 5.\!ITH. 206 \·A. 280. 
Syllabus. 

BfcbmonD 

STATE F.u~·I \1t:Tt:AL _-\.t:TO~IOBILE I~st:RA~CE Co1\'1PA:SY v. ELBERT 

B. SMITH. 

June 14. 1965. 

Record ~ o. 5957. 

Present. All the Justices. 

(1) and (2) Automobile Liability Insurance-Disclaimer of Coverage 
-Policy Construed. 

(3) E'·idence-Questions Calling For Legal Conclusions-Testimony 
Lacks Probath·e Value. 

I. Shnrth· af~er the death oi iter husband Elaine .\lello\\· came to the home of 
her marrien sister in ~ orfolk. intending to stay some months. She btought 
her children and dothintr but left in California her furniture and an 
automobile insured by State Farm ~·Iutual. \Vhile driving the car e{ her 
brother-in-la,\· she was in,·oh·ed in an accident in \Vhich Smith received 
injuries for which he reco,·ered judgment against her. This judgment State 
Farm refused to pay on the ground that Elaine ~I ell ow was not drh·ing a 
\·chicle co,·ered by its poiicy, since the ,~ehicle inYolved \\·as O\vned by 
her rela:h·e ·who was a resident of the same household. But it \\·as held 
that under the facts Elaine .\[ell ow and her brother-in-law \vere not residents 
of the same household ""ithin the meaning of the policy term because she 
was a mere sojourner in his home; hence this exclusion clause was inapplica­
ble . 

., State Farm iunher contc:1ded that co\·erage \\·as excluded because the vehicle 
had been supplied Elaine .\[ell ow for her regular use. This contention also 
was without merit. Though she had permission from her brother-in-la\\" to 
usc the ,-ehicle, such permission ·was prompted by the needs of his O\Vn 
famih·. since he was in ser,.;ic~ and usuallv a\\·av on dun· and his wife 
could not drive. El:line .\ lello\\·'s right to u"se it for her o,\·n purposes was 
incidem:al and was seldom exercised, and e,·en then with special pern1ission 
from her sister on each occasion. 

3. Though on cross-examination Elaine .\Iellow responded affirmati,·ely to in­
quiries "·hcther she was residing in the same household with her sister·s family 
and \\·hether the automobile was left for her regular use, these questions 
called for legal conclusions and the resultant testimony had no probative· 
value. 

Error to a judgment of the Court of Law and Chancery of the 
city of Korfolk. Hon. J. Svdney Smith, Jr ... judge presiding. 

Affi1·med. 
499 



----------
""J>. 

-·· .. -~ 

.. -., 

STATE FAa:vt ~lcTuAL v. s~tiTH .. 2o6 VA. 2so. zst 
Opinion. 

The opinion states the case. 

E. Page Preston (Preston & Preston, on brief), for the plaintiff . 
m error . 

tit f. Carroll Fears, Jr. (Taylor, Gustin, HLZrris, Fears e Davis, on 
·--..:i brief), for the defendant in error. 

::--··'· 

GoRDON, J .. delivered the opinion of the court. 

Elbert B. Smith, who had obtained a judgment for S-f-.500 against 
Elaine R .• \lellow for injuries sustained in an automobile accident, 
brought this action against State Farm "lurual Automobile Insurance 
Company ("State Farm") upon its automobile policy naming Elaine 
R. i\Iellow as the insured.1 

The automobile driven bv Elaine R. "Iellow and involved in the 
accident was own·ed by her.sister's husband, Francis J. Frost. There­
fore, and because of the policy provisions to be discussed, the ques­
tions involved are: ( 1) \\.as Elaine R. ~Iellow both a relative of 
Fran cis J. Frost and a resident of the same household? (:!) Had the 
automobile driven bv Elaine R. ~ lello\v been furnished to her for 
regular use? If the a~s,ver to either question is yes, State Farm must 
\Vin this appeal. 

The accident happened in ~orfolk, v·irginia. The circumstances 
that led to Elaine R. ~lello\v's presence in Norfolk and her driving 
the automobile O\vned bv her brother-in-la\v are most relevant and 
\\'ill be outlined. · 

Elaine R. iVIello\v was d\velling-2 on December 2, 1962, the day of 
the accident, in the trailer-home ~f her sister (Gertrude ~-larie F ;ost) 
and brother-in-la\v (Francis J. Frost) on \iirginia Beach Boulevard. 
She had come to Norfolk \Vith her t\vo infant sons in October 1962, 
about eight '\Veeks before the accident, intending to stay \Vith her 
sister until her baby was born. Elaine R. ~lello\v's husband had 

1 When the policy \Vas issued, the insured was the wido\v of one Smith, and 
the policv correctlv named her as Elaine R. Smith. Before this suit was in­
sriruted. she married Donald G. ~Iello\v. Her present name is used in this opinion­
in part to avoid confusion with Elbert B. Smith.. the plaintiff and appellee, who 
is not connected by marriage or blood with Elaine R. ~lellow or her deceased 
husband, Smith. 

2 The verb "dwell" is used in the staM!femt of facts to avoid the legal con­
• ·-- ... ~... .... urnnld be implied by "reside'' (since the word used in the poli<:Y under 
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died recently, and, upon her leaving California to travel to Norfolk, 
she was four months pregnant.3 

Elaine R. Mellow brought her family's clothing with her, when 
she came to ~ orfolk, but she did not bring any fUI'IUrure or furnish­
ings or appliances: The record d?es not indicate whether she paid 
for food and lodgmg or defrayed any of the extra expenses involved 
in her family's stay \Vith the Frost family. But she did "put" aas in 
Frost's automobile, at her expense. 

0 

The ,\lellow family dwelled \Vith the Frost family-which in­
cluded the husband, Francis ]. Frost (who, for reasons stated later, 
was rarely at home), his "'"ife, and their two young children­
throughout her stay in \ 7irginia, first in an apartment rented by Frost 
and, later, in the trailer-home to \vhich the Frost family moved. 
~-\bout one week after rhe accident or two months after her ar­
rival in ~ orfolk, and before the babv \Vas born.. Elaine R. i\1ello\v 
left \ -irginia at the suggestion of her mother-in-la\v, returning to 
California to lh·e "'·ith the mother-in-law. 

,:V.hen she came to \ ·ire-inia.. Elaine R. 1\1ello\\,. left her Ford 
automobile, which \\·as described in the insurance policy issued by 
State Farm as the "0\\·ned -~utomobile", in California. The only 
automobile· available to her sister and her, \vhile she \\"as in Norfolk. 
"'·as an Oldsmobile O\\·ned by Frost. It "·as not covered by insurance. 
unless co,·ered, \\"hen driven bv Elaine R. \'Iello\v at the time of the 
accident, by the State Farm policy no\v under discussion . 

. \s already indicated, Frost \vas rare!~- at home during the stay 
of his sister-in-la\V· in \--irginia. He \\·as an enlisted man in the 

3 Elaine R .. \lellov.-'s testimony, relating ro her reasons for going to ~orfolk and 
her intentions respecting the duration of her stay in Virginia. was as follo\\'S: 

··Q .... And it \vas vour intention to e-o back there (to ~ orfolk] to have vour 
haby? A.. Yes. · ... , 

" . . . 
"Q. ;\Irs .. \·lellow, the express purpose of your going back to Virginia to stay 

with your sister was that you were pregnant at that time? A_. Yes. 
'•Q. A.nd you were going back there to have your baby 1n the company of your 

sister? A. Yes. 
"Q. Did I understand vou to say .chat you were approximately four months 

pregnant when you went· back to \tirginia? A. \Vhen I left, yes. 
"Q. A.nd I would take it from that. chen. in the normal course of el-·encs, you 

anticipated staying back there for quite some time. did you not? A. Yes. 
"Q ... o\c least until you delivered your child. and chen maybe for some time 

after chat? A. Yes." 
Genrude Marie Frost testified: 
"Q. Mrs. Frost, •.. when she came there to your home how long was she co 

stay? A. Until after her baby was born. · 
"Q. Then what was she to do? A. To go on back home.'' 
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lJ nited States ~avy on sea duty, and returned to his home for brief 
visits while his sister-in-law was there. \\;hile at home before the 
accident, Frost gave permission to Elaine R. ~·lellow to use the 
Oldsmobile whenever it was needed; the permission given to use the 
automobile, according to her testimony, was "\v"henever I needed 

·to or my sister". Her sister could not drive. The keys to the auto­
-mobile were left on a table in the Frost home. 

·The evidence supports the conclusion that only Frost drove the 
_automobile \vhile he was home on leave. "'-\.lthoue-h Elaine R. ~Iellow 
::was not positive that she did not drive the autoinobile while he was 
ho~ for the second time, she expressed the belief that she did not; 

;_'jnd there is no testimony that she did. Before using the automobile 
at any time, she asked and secured her sister's permission for the 

-,.use. 
Elaine R. ~lellow drove the automobile on approximately ten oc­

casions. On t\VO or three occasions the automobile was used for her 
·~-o:-=·purposes, but on other occasions it was used for the benefit of her 
~ sister-for such purposes as transporting the Frost children to or 
_ from school, or transporting groceries. She never drove the car 

"":~"7 without passengers; her sister or a friend of her sister was \Vith her 
on each occasion. At the time of the accident .. Elaine R. ~Iellow, her 
sister and their children \\-·ere going to a friend's apartment to wash 
clothes and stay over the \Veekend. (The supply of electricity had 
been cut off in the trailer-home.) 

.A.t the conclusion of the plaintiff"s evidence in this case, the 
defendant (State Farm) having- offered no evidence, the court dis­
charged the jury and entered summary judgment for the plain­
tiff. State Farm does not contend that the court erred in failing 
to submit the issue to the jury. (Counsel for each party had taken 
the position that his client \vas entitled to a judgment as a matter 
of law.) Its contention, in the trial court; and here, \vas that in vie\v 
of the factS, which are not in dispute, error was committed in· hold­
ing that Elaine R. ~Iellow \Vas covered by the State Farm policy 
issued to her, while drivine: the Oldsmobile ar rhe time of the accident . . .... 
1n questlon. 502 • 

[ 1 ] State Farm contends, first, that the Oldsmobile driven by 
Elaine R. 1\tlello\v at the time of the accident was not covered by 
its policy; that coverage '\vas afforded only with respect to an 
"Owned Automobile" or a "Non-Owned Automobile", and the 
OldSmobile was neither an "Owned -~utomobile" nor a "Non-Owned 

•· ... _._,.~ ~re defined in ... the policy. \V e agree 
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thar, since the Oldsmobile was obviously not an "Owned Automo­
bile", coverage ""as afforded only if it was a "~on-Owned .A.uto­
mobile". If it ~"as not a "~on-0'-''ned _\utomobile" (as defined in 
the policy) and therefore not covered under Insuring -~greement 
II-~on-Owned _\utomobiles, the Oldsmobile fell within a third 
category not mentioned in or covered by the policy. ''ie must 
detern1ine, then" ":-hether the Oldsmobile fell \\~ithin the policy 
definition of a "~on-Owned _\utomobile", under the facts of this 
case. 

l ... nder the definition contained in the policy (see the relevant 
policy provisions set forth in the footnote-!), the Oldsmobile \vas a 
"~on-O"'ned _\utomobile", if it was not o\vned by a "relative" 
of the insured, that is, if Fran cis J. F rose (the o\vner) was not a 
"relative" of Elaine R. }!ella\\' (the insured). Since "relative", by 
the policy definition, means "a relative of the named insured who 
is a resident of the same household", the question is broken into two 
parts, whether Elaine R. i\'lellow and Francis J. Frost were relatives 
and \\·hether thev \Vere residents of the same household . 

• 
Turning to the first part of the question. \Ve find that the policy 

sets forth an ide11t per ide11t definition: a "relative" is defined as a 

"··J11suring A.gree11ze1Zt 1-Tbe O·"t::ned Aut011zobile. Co':Jerages A a12d B-(AJ 
Bodily Injury Liability and (B) Property Da11zage Liability (B coverage not in­
,·oh·ed in this case) . 

1 1 J To pay all damages which the insured shall become legally obligated to pay 
because of L~J bodily injury sustained by other persons • • • caused by accident 
arising out oi the maintenance, ownership or use • • • of the owned aut011zobile." 
(Emphasis supplied) 

• • • • • • • • 
'"Insuring A:;ra(!1nent /1-N on-0'1:.:ned A.uronzobiles. 
··such insurance as is afforded by this policy under coverages A, B, J?h~ision. 2 

of C and .vl, D, D-50, F. G and H with respect to the O\'lned automobtle apphes 
to the use of a non-o'h·ned automobile by the named insured • • • provided such 
use is with • the permission of the owner or person in la\vful possession of such 
automobile. 

'·Insuring Agreenzent ll does not apply: 
·· ( 1 J to a non-owned automobile • • • ( b J hired by or furnished to the named 

insured or a relative for regular use • • •". 
• • • • • • • • 

··Definitions-Insuring .4.greenze1lts I and ll. 
"~ arned Insured-means the individual so designated in the declarations and also 

includes his spouse, if a resident of the same household. 
"Relati':Je-means a relative of the named insured \vho is a resident of the same 

household . 
.. 0':.:J1lcd Autonzobile-mcans the private passenger automobile • • • described in 

the declarations • • •". 
·• rv· o11-0wned Auto11zobile-under coverages A, B, D and M means an automobile 

• • • not owned by the named insured or any relative • • •" 

5·03 
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-...... -~~lative", with no indication of the sense in which the \vord is 
tised. The meaning- ascribed to the \Vord bv dictionaries mav usually 
be a relative bv blood or affinity (see JtVebster's Third New Inter­

···· · national Dictionary, p. 1916); ·but this may not be the common­
·- ~ parlance or the legal meaning, particularly \vhen interpreting a 

--; ~ ~Eolicy prepared by the insurer. (See Preferred Accident Ins. Co. v. 
·: .. Onali, 12; F.2d 580 (8th Cir.); Indiana Lunzber111ens ~~lutu,tl In­

--~-~·-: itt1·ance Compdny v. Richard P~.zsss.Tlftcqua, 30 }lisc.2d 626, 211 ~.Y-.S. 
~~d 62.) \\ie do not intimate. ho\vever, any future holding on this 

point. A holding here is unnecessary since. in our opinion, Elaine 
: R .. \ Iello\v and Fran cis J. Frost \Vere not residents of the same-house­

•• .J i!lold and .. therefore, not "relatiYes''. as defined in the policy. 
_ .=: ~~; The meaning of ''resident'' or "residence", a prolific source of 
~-~~-.~·.-~:;litigation, depends upon the context in \vhich it is used. 3 Here, we 

.· -~~.~- must interpret the meaning of "resident", \Vhen follo\ved by "of 
-~ · :~ ·~1, the same household". The \vord "household", which has been 
·-...~-~ · defined as set forth in the footnote. 6 connotes a settled status; a more 

.. --: _.:.f settled or permal?-ent status is indiclted by "resident of the same 
- ···-· . household" than \Vould be indicated by "resident of the same house 

or apartment". \v"e interpret the language of the policy as ex-
.. _:!. eluding coverag-e if Elaine R. ~lello\v had assumed a residence and 

become so inte;t\vined \Vith the Frost family as to become a member 
of that familv.• and as extending- coverage if she was a visitor or 
sojourner in the Frost home. ~ 

The proper conclusion to be dra\vn from the facts in this case is 
that Elaine R. ~\Iello\v \Vas a visitor or sojourner in the Frost home 

s For example. ·'residence'', as used in the election la\vs~ has substantially the same 
meaning as "domicile·' (see Dotson v. Co1111nontt:.:ealth, 192 v·a. 565. 66 S.E.2d 490). 
whereas in other contextS udomicile" and "residence., have different me:lnings. 
(See St~.1te-Phznters B,mk v. Com1nonr::..·e:zlth, 1i4 \ta. 289. 295. 6 S.E.2d 629, 631.) 

6 ·•\Vherher the term 'household' or ·f:lnlilv' is used, the term embr:1ces a collection 
of persons as a single group, with one head, li\·ing together. a unit of perm:1nent 
and domestic character, under one roof; a 'collective body of persons living together 
\Vithin one curtilage, subsisting in common and directing their attention to a 
common object, the promotion of their mutual interests and social happiness'.'' 
See Lumbennens i\tlut. C.lnt,tlty Co. v. Pulsifer, 41 F.Supp. 249, 251 (D .. \leJ. 

1 The appellant contends that the tenn "member of the same household", used 
in certain automobile policies. is more limited than "relative who is a resident of 
the same household", though the appellant concedes that the Texas court apparendy 
re~ded the terms as synonymous in St.:zte Farm 1Hutttal Au.tonzobile Ins. Co. v. 
ftValker, 33-f. S.\V .2d 458 (Tex. Ch· ... ~pp.), 78 A.L.R.2d 1395'. Since "household" 
is usually taken to refer to a group of persons. rather than a buildingt it appeus 
appropriate to interpret the ternt, re::ident of the same household, as meaning: 
resident of the same homestead anc.l 1nember of the sante household. See St,lte 
Farm-iW.utltl.li A.utrrnzobi/e Ins. Co. v. ~Valker, ntpr'504 
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and, therefore, was driving a "~on-Owned ... ~utomobile" at the rime 
of the accident. She came to Norfolk for a limited period of rime, 
limited to the remaining period of her pregnancy. Her original plan 
w~. altere~ br a~ other .invit~tion; she left t~e Frost home upon re­
ceJvmg an InVItation to hve With her mother-m-la\v. Had she original­
ly intended to be, or subsequently become, a resident of the ... Frost 
household. it is unlikelv she "''ould have agreed to a chanae of her 

~ ~ 

settled status upon receiving another iny·itation. (There is no evi-
dence of a strained relationship bet'\veen Elaine R. ~'Iello'v and 
Frost or her sister, resulting from the accident.) The evidence as 
a whole does not support a finding that Elaine R. \'lellow \\ras a 
resident of the Frost household. R 

In Goens v .• 4rinder, ::!48 ~\-liss. 806. 161 So.2d ;o9, it '-'·"as held 
that a daughter, \Vho, "''ith her husband and child, "''as living in her 
father's h;me Until her baby \VaS born and her house . completed. 
was a visitor or sojourner in her father's home and not "a resident. 
of the same household" as her sister ( \\~ho \\·as a member of the. 
father's household). In Lu111ber111ens :11ut. Casualty Co. v. Pulsifer,·· 
supra, 41 F.Supp. ::!49 (D. ~~I e.), it '-'"as held that \\l'here two families 
came together as a temporary arrangement., there \vas no merger 
of the t'\vo families to make one familv or one household, \Vithin the 
meaning of the language of the pollcy excluding coverage if the 
driver of the ,·ehicle \Vas a "member of the household" of the 
insured. 

State Farm relies principally upon T bitd National Bank v. State 
Far111 A1ut. "4uto.lns. Co., 334 S.\\~.2d 261 (Ky.). There, the policy 
excluded co,·erage for bodily injuries "to the insured or any member 
of the family of the insured residing in the same household as the 
insured". The court held that the persons in question '"'·ere all of 
the same family and· ·resided in the same household. The e,·idence 
in that case ho~vever .. did not indicate a sojourn or ,·isit for a limited 
period of tin1e, but a joining of and melding \\"ith the family group 
for an indefinite period of time. (See State F a1711 .~lutzt,1l ~4uto117obile 
Insurance Co., .. Pennington, 324 F.2d 340 (8th Cir.) .. wherein the 

8 Counsel for State Farm contends that Elaine R. ~lello\\·'s unsettled residence 
before she came to 'Virginia supports its position that she became a resident of 
the Frost household. In t\'larch 1962 she lived in a friend's home in L'vlanteca, 
California, where she stayed for one month, and she subsequendy stayed at 
another address in Manteca and then in ~1odesto, California, before coming to 
Norfolk in October 1962. Migrations before coming to Virginia, however, do 
not tend to pro,·e she was a resident of the Frost household while in \Tirginia. See 
A.nzerican Carualty Crmzpmy v. Crook, 301 F.2d 846 (4th Cir.). 
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court commented upon the Third 1Vational Bank case and upon 
other cases holding that coverage was excluded under the terms of 
the policies in issue, but declined to follo\v those cases, in part be­
cause of the different factual situation presented in the Pennington 
case.) 

[ 2] Having found that Frost's automobile, . when driven by 
Elaine R. Nlello\v, was a "Non-Owned .. ~utomobile", we turn to 
the remaining question, \vhether it \Vas "furnished to the named 
insured [Elaine R. ~lellow] ... for regular use ... ". If so, coverage 
is excluded under the terms of the State F :1rm policy. even though 
she \Vas driving a ~on-0\vned .--\.utomobile at the time of the ac­
cident (see footnote 4). 

Elaine R. ~Iello\v cle~rly had permission from the O\Vner, Frost, 
to drive his automobile. But it is equally clear that to give "permis­
sion" is different from to "furnish.,. The two \Vords usuallv con­
vey different thoughts, and the insurer obviously did not "intend 
that they be regarded as synonymous: "Permission~' is used in Insur­
ing .~greement II-~on-O,vned .-\utomobiles, and ''furnished" in 
the exclusionary clause under consideration. It is appropriate, then, 
to consider Frost's principal purpose or intent, respecting the driving 
of the automobile bv Elaine R. ~lello\v. to determine \Vhether we 
have here a case of permission e-iven, on the one hand, or of furnish­
ing for regular use, on the other hand . 

... -\.s indicated bv the onlv direct testirnonv of the words used 
by Frost, in giving permission to Elaine R. !Viello'v~ he coupled her 
use of the automobile with use for his \Vife's needs. Elaine R. ~Iellow 
testified that he gave permission for the use of the automobile 
"\ v·henever I needed to or mv sister". The best evidence of the 
permission granted, moreover. is not Elaine R. ~Iello\v's recollection 
of the precise \vords used by Frost .. \Vhen her depositions \\tere taken 
more than a year af~er the accident .. but her actions or practical con­
struction of the permission given. She testified, and her sister cor­
roborated her tesrimonv. that she never drove the automobile with­
out first asking her sister's permission. -~Iso. she did not have pos­
session of the keys to the car; thev were left on a table in the Frost 
home. , 506 

The evidence in this case supports the finding that Frost's primary 
purpose or intention, in giving permission, \Vas to provide transporta­
tion for the Frost family \Vhile he was at sea. The automobile would 

___ ?ot have been available for the family's use, unless Elaine R. ~Iellow, 
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who alone could drive it, \Vas given pern1ission to drive the auto­
mobile. And she did not drive it "'·hile Frost \\'as at home. 

The permission for Elaine R. 'Iello\r to drive the automobile for 
her O'-''n purposes \\'as, in our opinion, incidental. It rniaht be re­
garded as a courtesy to her for the ser,·ice rendered to~ the Frost 
family. She drove the automobile only t""o or three times for her 
own purposes and, on those occasions~ she "·as accompanied by her 
sister or her sister's friend. - . 

lV' e interpret the language Hfurnished to the named insured for 
regular use" as referring to the furnishing for the insured's own 
purposes, and not the furnishing for the o\vner's or his family's 
purposes, ,,-it~ incidental pern1ission for use by the insured for her 
purposes. _-\s \\·as said by another court: .. It is unnecessary to hold 
that the \vords 'regular use' as used in these policies referred to an 
exclush·e use, But ·regular use· reasonably suggests a principal use 
as distinguished from a casual or incidental use.'' See Pacific .4.uto-
11tobile l11s. Co. Y. Le'i.:.:is, 56 Cal._-\pp.1d 597, 600, 13:! P.1d 846,! _ 
848. This interpretation appears most apt "'·here, as in this case, 
the terms of the pern1ission required, or \rere interpreted by the 
insured to require~ further permission from the owner's \\"ife on 
each occasion \\·hen the automobile \"\:"'as driven. 

This is a case of first impression in \ ·irginia, and we have not been 
referred to a case from another jurisdiction involving like permission 
ro use and like use of an auton1obile. 

The plaintiff here relies principally upon Gioka1·is v. Kincaid, 3 31 
S.\:v·.2d 633 (\Io.)~ 86 -~-L.R.2d 925. in,·olving facts similar in 
certain respects to those in this case. One of the questions presented 
,,·as \Vhether a g-randmother's automobile~ driven bv her g-randson 
at rhe time of the accident, had been furnished to.~ his m;ther for 
reg-ular use. The g-randn1other. \rho could not dri,·e, had deli,·ered 
a set of ke,·s to rhe tnorher. The trial court's finding- that the auto­
mobile had not been furnished for the n1other's re~ular use, based 
on e\·idence that the :lUtomobile ,,·as dri,·en bv her "\vhen the g-rand-
ntuther \\"anted to go some place"~ \ras affirmed. -

Stare Farm cites Rode11ki1·k ,-. State F .. 1r111. .:Vlut. Auto11tobile Ins. 
Co., 325 Ill._-\pp. 42 L 60 ~.E.:!d 269. in support of its position 
that the Frost automobile "'"as furnished to Elaine R. ~1ello\v for 
regular use. But the facts in that case are distinguishable from those 
in the case at bar. The owner of the automobile, upon being in­
ducted into the _'\rm\"'·, turned over the automobile to his .fiancee, 
giving her the only set of keys. He stated that not only was his 
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fiancee to have the use of the automobile, but that her father, \Vho 
was a mechanic and could keep it in proper condition, could use 
the automobile also. The automobile, therefore, was turned over to 
two persons-to the fiancee for her use, and to the father for mainte­
nance and his use. It was held that the automobile had been fur­
nished to the father, who was involved in an ~ccidenc. for regular 
use. To the extent that the Rodenkirk case m:1y be taken to imply 
d-rat regular use, "vichin the meaning of the policy, may be casual or 
incidental, the Illinois court apparently expressed the contrary view 
in a later case. See Schoenknecbt v. Prai1·ie State F .:zr111ers Insurance 
.. 4ssociation, 2 7 Ill..A.pp.2d 83, 169 ~.E.2d 148. 

In Rodenkirk v. State Far11t ,llut. Auto11tobile Ins. Co., supra, the 
court seated that the purpose of the policy exclusion. in the case of 
automobiles furnished for regular use to the insured or members of 
his household, appeared to be: To protect the insurer "\vhere an 
insured could pay for one policy and be covered by rhe insurance in 
driving any car that he decided co use \vhether O\Vned by him or 
members of his familv, or cars that had been furnished for his 
regular use; in other words, cars under his control th~t he could 
us~ at \vill and might use often." See 3 2 5 Ill._-\.pp. 4 21, 4 3 3. 60 
X.E.:!d 269, 274. 

This purpose is not defeated b~- our holding in this case. \v·e do 
not have here a case of two automobiles available to members of the 
same household, nor, even, of t'vo automobiles available for driving 
by t'vo persons d\velling together. Furthermore, as already indicated. 
the Frost automobile was not under Elaine R. ~Iello,v's control 
nor. in vie\v of the permission given by Frese as interpreted by her. 
could she use the Frost automobile at \vill. 

\ \" e hold that the State Farm policv involved in this case afforded 
coverage to Elaine R. ~lellow at the· time of the accident~ since she 
\Vas not a resident of the household of the O\Vner of the automobile. 
and since the automobile had not been furnished to her for regular 
use. 'vithin the meaning of the policy. ·508 ""' 

[ 3 1 In reaching this conclusion \Ve have dot O\"erlooked certain 
testimony, which was not mentioned in the statement of facts in 
this opinion. Elaine R. i\'lello'v answered "yes" to these questions 
put to her by counsel for Scate Farm: "And correct me if I am 
wrong, but I take it that you intended to actually li,,.e in the same 
household with your sister during this time? "; ".-\.nd from the time 
that vou arrived t~±e until the time of the accident, you and your 

- .. - . . . 
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hold?"; "And that [the Frost automobile] "''as left there at the 
apartment for your regular use?"; "And he left it there for your 
regular and daily use?". The questions called for legal conclusions. 
They incorporated words used in the policy, and they were designed 
to determine, by the answers given by the "'imess, the issues between 
the plaintiff and the defendant in this case. This testimony, there­
fore, has no probative value. For cases disapproving the admission 
of expert testimony directed to the issue being litigated, see United 
Statesv. Spaulding, 293 l~.s. 498, 55 S. Ct. 273,79 L. ed. 617; Va. Coal 
& l1·on Co. v. /son, 114 Va. 144, i; S.E. 782; Sparks v. Ribicoff, 197 
F.Supp. 174 ('V.D. Va.). 

The judgment in this case is affirmed. In view of the stipulation 
of counsel that the decisions in the companion cases of State F a1·111 
.'Mutual Auto111obile Insura11ce Co111pany v . . ~1arjorie Smith, Record 
No. 5958, and State F ar11t ,\1utual Auto11tobile Insurance Co111-pany 
, .. Cberyl Smitb, an infant, etc., Record No. 5959, involving ide~tical 
issues, will be controlled bv the decision in this case, mandates 

• 
affirming the judgments in those cases "'ill be issued also. 

Affir11ted. 
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ST. ~~UL MERet:RY INsu~ANCE CoMPA~-y v. NATIONWIDE Mv"TUAL 
INsURANCE CoMPA."iY, TILDEN ELKINS, TRoY LEON ELKINS 

AND WILLI.~'-'1 R. ELKINS. 

June 10, 1968. 

Record No. 6721. 

Present, A.ll the Justices. 

(1) Pleading and Practice-Summary Judgment-Failure to Answer. 

(2) Insurance-Coverage-Relative Resident Same Household. 

1. \Vhile failure of defendant to appear and ans\ver constitutes admission of all 
material factS pleaded, it does not admit legal conclusions. Trial court must 
consider admitted factS and determine liability if any • 

., Plaintiff's assured ·was injured while riding as passenger in automobile operated 
by a driver as to whom defendant insurance company denies coverage.. 
Driver who was not the named insured, was son of defendant's named as­
sured but \Vas not resident of his father's household. Driver's parentS \vere 
separated and former household had been broken up by the father's desertion. 
Driver, although in the military service, made his home with his mother 
after the separation and at the time of the accident. ~ o error to sttike 
evidence of plaintiff insurance company and to enter summary judgment in 
favor of defendant insurance company, the effect of which is to say driver 
not covered by policy of defendant insurance company and plainti1f insurance 

· company liable to its assured under uninsured motorist endorsement. 

Error to a judgment of the Circuit Court of Dickenson County. 
Hon. Raymond J. Boyd, judge presiding. 

Affirmed. 

Andrew- P. i\lliller (Penn, Stuart & itJillet, on brief), for plaintiff 
m error. 

William ] . Sturgill; Leslie .1\ll. Jltlullins (Greear, Bowen, 1\tlullins, 
Sturgill & Robe,-son, on brief), for defendants in error. 

EGGLESTON~ C.J~, delivered the opinion of the court. 

St. Paul 1\Jlercury Insurance Company filed in the court below a 
motion for a declaratory judgment against Nationwide Mutual In-
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Sttrancc Comp~ny, Tilden Elkins, Troy Leon Elkins and \\.illiam R. 
Elkins to determine the liability, if any, of the two insurance com­
panies for damages for injuries sustained by \;\t-illiam R. Elkins in an 
automobile accident. The motion alle~cd that on or about Jiav 29, 
1965 vv·illiam R. Elkins~ a passenger in a car driven by Troy Leon 
Elkins, was injured and had subsequently· filed a suit. for damages 
against Troy; that at the time of the accident St. Paul had in effect a 
policy of automobile liability insurance in \Vhich \\/illiam R. Elkins 
\Vas the named insured and \Vhich contained a provision insuring him 
for bodily injuries caused by an uninsured n1otorist; and that at the 
same time ~ation\vide had in effect a policy of automobile liability 
insurance in "vhich Tilden Elkins \vas the named insured and Troy 
Leon Elkins was also an insured. 

The motion further alleged that T rov had notified ~ arion,vide of 
"" ~ 

the suit which \v .. illiam R. Elkins had instituted ae-ainst him but that 
~ ation,vide had declined to defend that suit; that pursuant to the 
statute \\lilliam R. Elkins had served on the plainti.tf St. Paul a notice 
of his claim for coverage against Troy under the uninsured motorist 
provision of its policy; and that since the policy issued by ~acionwide 
afforded coverage to Troy, the latter '\Vas not an uninsured motorist 
\Vithin the terms of the policy issued by the plaintiff St. Paul to 
\v .. illiam R. Elkins .. :\ccordingly, the plainti.ff St. Paul moved for a 
judgn1ent declaring that Troy Leon Elkins His an insured" under 
the terms of the policy issued by N ation\vide,. that the latter is under 
the dutv to defend the suit '\vhich \v"illiarn R. Elkins had instituted 
against "Troy and to pay any judgment \Vhich might be rendered 
therein against Troy \Vithin the limits of the policy, and that the 
plaintiff St. P:1ul is under no duty to make any payment to \1/illiam 
R. Elkins. 

Nationwide filed an ans\ver and grounds of defense denying that 
Troy Leon Elkins \Vas insured under the policy which it had issued 
to Tilden Elkins. The individual defendants, Tilden Elkins, Troy 
Leon Elkins and \ \7illiam R. Elkins, filed no responsive pleadings. 

A jury was impaneled to try the issues presented by the pleadings. 
The policies issued by the respective companies '\vere put in evidence 
and oral evidence on behalf of the parties was adduced. ...-\t the con-Sll 
elusion of all of the evidence the plaintiff St. Paul moved for a sum­
mary judgment by default against the individual defendantS who had 
filed no resoonsive pleadings and for a nonsuit as to the defendant 

- - • I" 'lo..T ~• 
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wide the trial court struck the evidence of the plaintiff St. Paul and 
entered summary judgment in favor of the defendants, the effect of 
which was to say that Troy Leon Elkins was not an insured covered 
by the policy issued by Nationwide to Tilden Elkins and that St. 
Paul was liable to 'V\lilliam R. Elkins under the uninsured motorist 
endorsement in the policy which it had issued to him. 

On appeal St. Paul attacks the correctness of these rulings and the 
entry of this judgment. 

The facts are not in dispute. On May 29, 1965 a car driven by 
.· Troy Leon Elkins was involved in an accident .in which William R. 

Elkins, a passenger, \vas injured. At that time Troy was on leave 
from his post in the {}nited States Army into which he had been 
inducted on January 13, 1963. At the time of his induction into the 
military service Troy was living with his parents near Clintwood in 
Dickenson county. On April 23, 1965, while he was in the service, 
his parents were separated and on October 4 of that year his mother 
was granted a decree of dhrorce on the groun·d of the father's de­
sertion. At the time of the accident his parents were living apart. 
Troy was discharged from the service on January 13, 1966 and there­
after made his home with his mother until he \vas married on May 3, 
1966. 

On February 21, 1966, after Troy's discharge, \"\iilliam R. Elkins 
filed suit against him. On March 8 Troy delivered the suit papers to 
an agent for Nationwide which was the first notice that that insurance 
company had of the accident. Troy's excuse for the delay in re­
porting the accident to the company was, "I had forgotten about it 
until I got the suit papers" and "[b] esides not knowing there was 
any insurance to cover it." Indeed, he said.. on Nlarch 8 an ad-

-- juster for St. Paul had suggested that he should inquire as ro whether 
there might be a policy covering him with respect to the accident. 
This led to information of the prior issuance of ~ationwide's policy 
to Troy's father. 

Troy further testified that while he was in the military service he 
purchased from a dealer in New. Providence, Tennessee, the auto­
mobile which he was driving at the time of the accident. He also 
testified that while he paid the entire price for the car .. because he 
anticipated that he would shortly be sent to \7iemam, he had the title 
registered in Tennessee in the name of a military companion, Darrell 
Schlup, and that within the next day or two he had the title trans­
ferred to John Belfiore, another companion .... ~t the time of the acci-
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dent the car was titled in the name of Belfiore with whose permis­
sion Troy was driving it. Troy said that his agreement with Belfiore 
was that the latter would pay him $200 for the car "if he wanted to" 
but that if he did not want to complete the purchase he could give the 
car to his (Troy's) mother. 

At the time of the accident Nationwide had in e.ffeet a "Family 
Automobile Policy" which _it had issued to Tilden Elkins as the 
named insured. The policy contains a provision insuring the named 
insured from liability for personal injuries sustained by any person 
"arising out of the ownership, maintenance or use" of two specified 
automobiles "or any non-owned automobile." It includes within the 
"Persons Insured" with respect to a non-o\vned automobile "any 
relative, but only with respect to a private passenger automobile or 
trailer," provided its actual operation is with the permission of the 
0\\1'1ler. It defines "relative" as a "relative of the Named Insured 
who is a resident of the same household." 

One of the stated "Conditions" of the policy is that in the event 
of an accident written notice containing particulars sufficient to 
identify the insured and the names and addresses of the in jured shall 
be given by or for the insured to the company or any of its authorized 
agents "as soon as practicable." 

[ 1] St. Paul first contends that the trial court erred in overruling 
its motion for a summary judgment as to the individual defendants, 
Tilden Elkins, Troy Leon Elkins and vVilliam R. Elkins, who filed 
no responsive pleadings to the motion for declaratory judgment. The 
argument is that by their failure to file responsive pleadings the in­
dividual defendants admitted the facts sho\ving- that Trov was cov­
ered by Nationwide's policy, that hence he ~as not ari uninsured 
motorist, and that this relieved St. Paul of its obligation to \"'\7illiam 
R. Elkins under the uninsured motorist. p~ovision in its policy. 

\V e do not agree with this contention. vVhile the failure of the 
individual defendants to appear and answer constituted an admission 
?n their part of all material facts pleaded in the plaintiff's motion, 
lt did not admit St. Paul's legal conclusion that Troy Leon Elkins was 
afforded coverage under Nationwide's policy or that St. Paul was 
not liable to vVilliam R. Elkins under the uninsured motorist endorse-
ment in the policy which it had issued to the latter. Despite the de- 513 
fault of these individual defendants, the trial court was required to 
consider the admitted facts and the provisions of the two policies · . . .. - .. . .. . . .. . . 
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panies thereunder. This the court proceeded to do and entered judg­
ment accordingly. See 22 .A.m. Jur. 2d, Declaratory Judgments § 94, 
p. 959; Hall v. Hartley, 146\¥. Va. 328, 119 S. E. 2d 759, 762 (1961). 

Error was also assigned to the refusal of the trial coun to permit St. 
Paul to take a nonsuit as to Nationwide. But the motion for a non­
suit \\·as conditioned upon the court's sustaining St. Paul's motion 
Jar a default judgment against the individual defendants. The motion 
was, " ... .!\t this time I would like to move the court for judgment by 
default against the three individual defendants. If this motion is 
granted by tbe cou17, then I would further move the court that 
plaintiff be allowed to take a nonsuit as to the defendant Nationwide 
Mutual Insurance Company." (Emphasis added.) 

Since the trial court did not grant the motion for a default judg­
ment, upon which the motion for a nonsuit was conditioned, this as­
signment is not pressed on appeal. In its brief St. Paul says: "The 
plaintiff did not and does not request a nonsuit as to that defendant 
[Nationwide] if its motion for summary judgment is denied." 

[ 2] The main contention of St. Paul is that the trial court erred 
in holding that Troy Leon Elkins was not covered by the policy 
which Kationwide had issued to his father, Tilden Elkins. Nation­
wide based its claim of lack of coverage on the ground, among 
others, that Troy '\vas not the named insured in the policy nor was he 
at the time of the accident "a resident of the same household" of the 
named insured, his father. \\l e agree with this position. 

In State Farnt 1\tlut. Automobile Ins. Co. v. S11tith, 206 \i" a. 280, 
285, 142 S. E. 2d 562, 565, 566 (1965), we adopted one of the 
recognized definitions of the word "household," as used in such in­
suring provisions, as meaning "a collection of persons as a single 
group, with one head, living together, a unit of permanent and do­
mestic character, under one roof." See also, 41 C. J. S. Household, 
p. 3 67. The evidence in the present case fails to show that at the 
time of the accident Tilden Elkins, the named insured, was main­
taining such a household and that Troy \vas a resident thereof. On 
the contrary, the undisputed evidence is that at that time Troy's par­
ents were separated and the former household had been broken up 
by the father's desertion. ~1loreover, in his testimony, Troy repeated­
ly speaks of his living. "at home '\Vith my mother" after the separa­
tion, which refutes the claim that he was at that time a member of his 
father's household. 

Accordingly, the failure of the evidence to show that Nationwide's 
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policy issued to Tilden Elkins afforded coverage to Troy for liability 
for the injuries to vVilliam R. Elkins fully warranted the action of 
the trial court in striking the evidence adduced on behalf of Sc. Paul. 

This conclusion makes it unnecessary that we consider the other 
reasons advanced by Nation\vide for the position that its policy did 
not co\-·er Troy Leon Elkins with respect to this accident. 

The judgment is 
Affir11ted. 
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ALLSTATE INSURANCE COMPANY 

v. 

WILLIAM H. PATTERSON, SR., ADMINISTRATOR OF THE 
ESTATE OF WILLIAM H. PATTERSON, JR., DECEASED 

Record No. 830058 

June 13, 1986 

Present: Carrico, C.J., Cochran, Compton, Stephenson, Russell, and Thomas, JJ., and 
Gordon, Retired Justice 

Declaratory judgment holding an adult son an insured 
under the terms of a parent's automobile liability insur­
ance policy is reversed where as a matt~r of law th~ son 
was not a resident of his father's household on the dat~ of 
the accident. 

Insurance - Automobile - Scope or Coverage - Policyholder's Household 
- )lesidence 

An automobile liability policyholder had an adult. son who had married and 
moved away from the family home but, after a divorce, moved his belong· 
ings back to the parents' home. The son lived a somewhat nomadic existence 
but returned to the family home when he was not traveling or staying with 
friends or at clubhouses owned by the motorcycle group of which he wu a 
member. A jury responded affirmatively to a special interrogatory as to · 
whether the son's sporadic presence at the family home constituted "resi­
dence" there. From judgment for the claimant, the insurance company 
appeals. 

1. Resident of the same household connotes a more settled or permanent statu 
and "household" or "family" means a collection of persons as a single 
group, with one head, living together, a unit of permanent and domestic 
character, under one roof, subsisting in common and directing their at~ 
tion to a common object, the promotion of their mutual interests and social 
happiness. This definition from State Farm Mutual v. Smith, 206 Va. 280. 
142 S.E.2d 562 ( 1965), applied. 

2. Intent is important in determining whether a person is a resident of a partie-· 
ular household. Residence emphasizes membership in a group rather an at• 
tachment to a building, but even so the evidence does not support the ~ 
elusion here that the son was a resident of his father's household at the titDI 
of the accident. 

3. A settled and permanent status is necessary to a finding that a perso~ ill_ 
resident of the household of the named insured. The intention of beiDIW: 
member of a particular household must be accompanied by a reasoaa 
degree of regularity in the person's residential contacts with the 
casual, erratic contacts are not sufficient. 
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.. 4. Since the question of whether the son was a member of his father's house­

. hold was a question upon which reasonable persons should not differ, given 
the facts and circumstances of the case, the trial court should not have sub­
mitted the question to the jury but should have decided as a matter of law 
that the son was not a member of the insured's household on the date of the 
accident. 

. Appeal from -a. judgment of the Circuit Court of the City of 
Virginia Beach. Han. Henry L. Lam, judge presiding. 

Reversed and final judgment. 

; John G. Crandley (Preston, Wilson &: Crand/ey, on brief), for 
appellant. 

C. Richard Cranwe/1 (Cranwel/, Flora and Moore, P.C., on 
brief), for appellee. 

CARRICO, C.J., delivered the opinion of the Court. 

This is an appeal in a declaratory judgment proceeding brought 
~y Allstate Insurance Company (Allstate) for a determination 
whether William H. Patterson, Jr. (Patterson), was an insured 
under the terms of the uninsured motorist provisions of an auto­
mobile liability policy Allstate had issued to Patterson's father. 
Allstate sought the determination because Patterson had claimed 
the benefit of the uninsured motorist coverage for personal injuries 
he suffered on April 15, 1979, when his motorcycle was struck by 
an automobile operated by an uninsured motorist. 

The uninsured motorist provisions of Allstate's policy defined 
the term "insured" to include "the named insured and, while resi­

. dents of the same household, the spouse and relatives of either." 
central question in the trial below was whether Patterson was 

resident of the same household as his father, the named insured. 
question was submitted to a jury by way of an interrogatory 

. uiring a special verdict. The jury answered the question affirm­
ltlvely. The trial court denied Allstate's motion to set aside the 
terdict and, in a final order, declared that Patterson was an in-
lUred under Allstate's policy. 517 

After the case reached this Court, Patterson died, and we sub­
.,..(b~··r· .. ·a·: __ ~~e ac!ministra!or of his estate in his place as the appellee 
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Allstate has assigned a number of errors. In the view we take of 
the case, however, one question is dispositive: Did the trial court 
err in refusing to hold as a matter of law that Patterson was not a 
resident of his father's household on the date of the accident? 

The record shows that Patterson was 26 years old at the time of 
the accident. He lived with his par~nts in the family home in Sa- . 
I em, Virginia, until 1971, when he married and moved into an 
apartment with his wife. Approximately two years later, the mar- . 
riage ended in divorce, and Patterson returned to his parents' .­
home. In 1973, he moved to an apartment complex owned by his 
father at Cloverdale, Virginia, where he worked as a maintenance 
man. In 1976, the father sold the apartment complex, and Patter-. 
son again returned to his parents' home. 

On each of these occasions, Patterson took with him all his per­
sonal belongings when he moved from his parents' home, and he 
changed his mailing address and the address on his driver's license 
and motor vehicle registration. Then, each time he returned to his . · 
parents' home, he brought with him all his personal belongings. 
and he changed his mailing address and the address on his opera· _ 
tor's license and registration card. On each return, he occupi~ ··· 
the same room he used as a boy, and he resumed the chores he 
always performed while living with his parents. 

In 1976, Patterson became a member and officer of a motorcy· 
cle group known as the "Renegades," which maintained club­
houses throughout Virginia and in other states. He was "on the 
road traveling a lot" from clubhouse to clubhouse during 1976 · 
and 1977. In the fall of 1976, he "started staying at a cabin" oD 
Bent Mountain, near Salem, which was "another Renegades club­
house," and he shared living quarters there with Virginia 
Hinchey. He also stayed with Virginia Hinchey at the apa . 
of friends in Roanoke. He held his last fulltime job in Roanoke 
"[s]ometime in 1977 or '78." · 

The Renegades maintained a clubhouse at I 08 Louisa A 
in Virginia Beach. In 1978, Patterson began spending more 
in Virginia Beach searching for. employment. He used the -.. · .... -= .. 

house, which consisted of four bedrooms and a bar, for .UI.I ...... CII', 

and he gave the clubhouse address on job applications. 
Hinchey moved to Virginia Beach in 1978 and secured em1)1~ 
ment. She and Patterson shared living quarters at the cl 
and also at an apartment in the Windsor Woods section of 

· ginia Beach. 
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. When Patterson left his parents' home on trips for the Rene­
sades, he took with him only a bedroll and 4'two or three changes 

.. of clothes," leaving the remainder of his personal belongings be-

. bind. He returned to his parents' home •'when [he] wasn't staying 
~at one of the clubhouses or visiting around." Each time he re­
turned, he occupied the bedroom he used as a child, and his 
mother laundered his clothes and prepared his meals. He did not 
pay board or otherwise contribute toward household expenses. He .. 
did perform the chores he was customarily assigned when at his 
parents' home. 

In addition to maintaining his parents· address with the Divi­
sion of Motor Vehicles, Patterson used that address in connection 
with his banking activities. He gave the same address while in the 
emergency room at Bayside Hospital in Virginia Beach following 

· the accident in question.* He later gave the hospital the address 
of the Renegades' clubhouse in Virginia Beach because he "would 
be staying. around the Beach for several months for physical 
therapy." 

While on the witness stand, Patterson admitted that "based on 
[his] own estimate," he had stayed at his parents' home approxi­
mately 10% of the time in the period between early 197 6 and the 
date of the accident in 1979. He insisted, however, that his "fa­
ther's home . . . was [his] home." 

[1] As noted previously, Allstate's policy defined the term "in­
sured" to include "the named insured and, while residents of the 
same household, the spouse and relatives of either." We consid­
ered similar policy language in State Farm i\lutual v. Smith, 206 
Va. 280, 142 S.E.2d 562 ( 1965). There, we said: 

The meaning.of "resident" or "residence", a prolific source 
of litigation, depends upon the context in which it is 
used. . . . Here, we must interpret the meaning of "resi­
dent", when followed by "of the same household". The word 
"household", ... connotes a settled status; a more settled or 
permanent status is indicated by "resident of the same 
household" than would be indicated by "resident of the same 
house or apartment". 519 

~----------------------------------------------
· •virginia Hinchey was also injured in the accident in question. Her case was the subject 
·. or an ~PH .... "' ... - .... ; .. .," • .,, .. , rfiff .. p,aftt iung. Hinclt~v v. o~den. 226 Va. 234, 307 S.E.2d 
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/d. at 285, 142 S.E.2d at 565-66. We also said: 

"Whether the term 'household' or 'family' is used, the 
term embraces a collection of persons as a single group, with 
one head, living together, a unit of permanent and domestic 
character, under one roof; a 'collective body of persons living 
together within one curtilage, subsisting in common and di­
recting their attention to a common object, the promotion of 
their mutual interests and social happiness'." 

/d. at 285 n.6, 142 S.E.2d at 56.5-66 n.6 (quoting LUI'IfnP1rJtu••• 

Mut. Casualty Co. v. Pulsifer, 41 F. Supp. 249, 251 
1941 )). 

We also dealt with similar policy language in St. Paul IM. 
Nationwide Ins., 209 Va. 18, 161 S.E.2d 694 (1968). There, 
quoted only a portion of the State Farm definition of the 
"household," viz., "'a collection of persons as a single group, 
one head, living together, a unit of permanent and domestic 
acter, under one roof.' " I d. at 22, 161 S.E.2d at 697. 

Patterson's administrator says that our use in St. Paul of only 
portion of the State Farrh definition "reflects the most _,.., .. 'fttll 
thinking of the Virginia S~preme Court," suggesting that we 
tended in St. Paul to abatidon the unquoted portion of the 
Farm definition. We disag~ee. 

In St. Paul, we quoted only a portion of the State Farm 
tion because use of that pqrtion effectively disposed of the 
tion involved in the case. We intended neither to abandon tho 
mainder of the definition rtor to approve the use . of a uvv­

version in a jury instruction, as occurred he~e. Accordingly, 
reaffirm the State Farm definition in full. 

In any event, Patterson's administrator maintains that 
son qualified as a resident of his father's household even t.6 ....... --MI 

full State Farm definition. Patterson's intent with respect to 
bership in the family group was important, it is argu~d, 
conduct reflected his intent. This conduct included "ustng 
lem address on his Virginia drivers license; using the .,;,aa,..,--:~ 
dress with his banking institution; giving the Salem address 
Emergency Room at Bayside Hospital; keeping ~11 ~ut 
changes of clothes and all of his personal effects ~~ hiS 
Salem; and performing certain chores as a part of h1s ... ----· 
gation in Salem." (Appendix references omitted.) 
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[2] We agree ~ith Patte~s?n's admin~strator t~at a person's in­
tis important 1n determining whether he qualifies as a resident 
a particular household. We also agree with a statement Patter­
's administrator quotes from a U tab case, where the court said 

"[r]esidence emphasizes membership in a gro.up rather than 
an attachment to a building." American Stares Ins. Co., Western 
Pac. Div. v. Walker, 26 Utah 2d 161, 164, 486 P.1d 1042, 1044 
(1971). Even so, we do not believe the evidence supports the con­
clusion that Patterson was a resident of his father·s household at 
the time of the accident on April 1 S, 1979. 

(3] The State Farm definition speaks plainly in terms of a "set­
tled or permanent status" as necessary to a finding that a person 
. is a resident of the household of the named insured. The definition 
also speaks of a household as a "unit of permanent and domestic 

. character." This definitional language imports the necessity of 
regularity as the basis of a person's status vis-a-vis the household 
of the named insured. Hence, while a person's intention to become 
a member of a particular household need not be coupled with con­

. tinuous residence, the intention must be accompanied by a reason­
able degree of regularity in the person's residential contacts with 
the household; casual, erratic contacts are not sufficient. 

Patterson's own words and conduct bespeak the casual, erratic 
nature of his residential contacts with his father~s household and 
belie his professed intent to make that household his own. Patter­
son testified that be stayed at his parents' home only "when [he] 
wasn't staying at one of the [Renegades'] clubhouses or visiting 
•.round," and he estimated that he spent only about 10% of his 
.time at his parents' home after early 1976. From the time Patter­
.son became a member of the Renegades until the moment of the 
accident, he led an existence best ~escribed as nomadic, with no 
regular place of residence, either at his parents!' home or 
elsewhere. 
_ . (4] In our opinion, whether Patterson qualified as a resident of 
:his father's household was a question upon ;vhich reasonable per-
. IOns should not differ, given the facts and circumstances of this 
c:ue. Hence, the trial court should not ha..-e submitted the ques-
tion to the jury but should have decided as a matter of law that 
Patterson was not a resident of his father's :.ousehold on the date 521 
a the accident. See Byrd v. Life Ins. Co. of Va., 219 Va. 824, 
. _28, 252 S.E.2d 307, 309 (1979); l11.!urance Cr;mpany v. 
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Accordingly, we will reverse the judgment of the trial court ancl 
enter final judgment here declaring that Patterson was not an 
sured under the uninsured motorist provisions of Allstate's ,.,. ... ~ __ .. 

Reversed and final judgment. 
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GOVERNMENT EMPLOYEES INSURANCE Co., ET AL. 

v. 

ALLSTATE INSURANCE Co., ET AL. 

Record No. 850529 

June 10. 1988 

Present: All the Justices 

Since tht only reasont~ble inference to ht drawn from the 
evidence is that the estranged husband of the insured was 
nor a resident of his wife ·s household at the tinit his auto­
mobile was involved in an accident. the trial court's judg­
ment to the contrary is reversed. 

Insurance - Automobile - Resident of the Same Household - Defiaed 
Intent 

An accident victim was a warded a judgment against an individual who was d~ 
ing another's car. The victim's insurance carrier handled the personal injury 
action pursuant to the uninsured motorist clause in his policy. His insurer 
contended in the subsequent declaratory judgment action that the offendiD1 
automobile was covered under a policy issued to its owner's estranged wile. 
In response, that insurer alleged that the owner was not a resident of tho 
household of the insured at the time of the accident and that, therefore, 
was not a named insured under the policy issued to his wife. The trial 
decided that the car owner was a resident of the insured's household 
the accident occurred and qualified as a named insured under her DOUit,-y .. 

The court further concluded that he had given the driver of the autom1oD11~J 
permission to use it and held that primary coverage for the accident 
with the estranged wife's insurer. The court also ruled that the driver of 
automobile (also estranged from her husband) was a resident of his ""' .. - ..... 
hold on the date of the accident and, therefore, was a named insured 
his policy. Thus, the court decided that secondary or excess coverage f~ 
accident rested on his insurer. The estranged wife and her insurer appeal 
the question of whether the court erred in finding that her husband was 
resident of her household at the time the accident occurred. 

l. At the time of the accident the husband's car was an "owned auton:toouv.t 
under the terms of the wife's insurance policy because it was described. 
the policy for whic~ a specific premiurp charge indicated that coverage 
afforded. 

2. The named insured and any resident of the same household are 
when using an owned automobile, as is any person using such antCIIDCJUI 

with the permission of the named insured. The policy defines named 
to include both the individual named in the policy and his or her sDO~J.~ 
resident of the same household. 
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Under the policy of the driver of the car, the estranged husband's car was a 
non-owned automobile and under the terms of that policy the coverage is 
e;(cess over any other 'lalid and collectible insurance, including owned auto­
mobile coverage. 

The meaning of the term resident of the same household depends upon the 
context in which it is used; it connotes a settled status and has been defined 
as a collective body of persons living together within one curtilage, sub-
sisting in common and directing their attention to a common object, the 
promotion of :heir mutual interests and social happiness. State Farm .Wu­
tual v. Smith, 206 Va. 2SO. 142 S.E.2d 562 ( 1965). 

. In a factuaily similar case it was he!d that at the time of the accident a 
former househoid had been broken up by the father's desertion. St. Paul 

· Ins. '1. 1Varionwide Ins., 209 Va. 18, l6l S.E.2d 694 ( 1968). 

The evidence in the present case is that the estranged husband had not re­
sided in the insured wife's household for four months, he had removed al­

. most all of his belongings and, most importantly, he evidently had no inten-
tion of resuming cohabitation with his wife. A person's intent is important in 
determining whether he qualifies as a re~:dent of a particular household. 

. Because reasonable minds could not differ on the question, as a matter of 
Jaw, the husband was not a resident of his wife's household at the time the 
accident occurred, and therefore he was not covered under her insurance 
policy. 

. Appeal from a judgment of the Circuit Court of the City of 
orfolk. Hon. Jerome James, judge presiding. 

Reversed and final judgment. 

Richard A. Saunders (Donne// P. Davis,· Furniss, Davis and 
hkind, on briefs), for appellants. 

Joseph iW. Young (Reynolds, Smith & Winters, P.C., on brief), 
. appellee Allstate Insurance Company. 
·John G. Crandley (Preston, Wilson & Crandley, on brief), for 

llee State Farm Nlutual Automobile Insurance Company . 
. o briefs or arguments for appellees James Luther, Teresa L. 
Igohossian and Lloyd L. Menscer. 

HENSON, J., delivered the opinion of the Court. 

Jn ~his appeal of a declaratory judg~~nt we again consider the 
1ng and application of the term "resident of the same house-
' as used in an automobile liability insurance policy. Specifi­

Government Employees Insurance C'nrnnnft., te"r-r,..._ .. 

1. 
( . .. · .,. 
~· 

:j; . 



challenge$. the trial court's. determinatiozt_thft--a~ nallled' ,·J1 ~~""'.A...ooft: 
spouse who had left thet·~rital.homc; wa;-~ re§id~~the' 
insureq~S:Jiousel!old. · -:.-~- ,; .. "!t..~ ~.::: .. ~-=-~ • .. -:: •. · ~- · ~--· · ·-&J~~~ 

··, The declaratory judgment proceeding was brought by Al 
Insurance Company (Allstate) against GEICO and State 
Mutual Automobile Insurance Company (State Farm),t sce.K:l:nt 
an adjudication of the rights . and obligations of the parties 
respect to certain automobile liability insurance policies. In a 
action, Lloyd L. Menscer was awarded a judgment of $5 
against Teresa L. Nighohossian (Teresa) for personal injuries 
sustained as a result of Teresa's negligent operation of an au 
bile owned by James R. Luther (James). Allstate, Menscer's 
surance carrier, defended Menscer's personal injury action 
ant to the uninsured motorist clause in the policy Allstate­
issued to him. 

:\.llstate contended in the subsequent declaratory judgment 
ceeding that James' automobile was covered under a policy · 
by GEICO to Wilhemina E. Luther (Wilhemina), James' 
.A.llstate also contended that Teresa was insured under a 
State Farm had issued to Samson Nighohossian (Samson), 
resa's husband. 

In response, GEICO alleged that James was not a resident 
the household of its insured, Wilhemina, at the time of the 
dent and, thus, James was not a "named insured" under the 
that GEICO had issued to Wilhemina. Consequently, GEICO 
serted, Teresa could not have been operating the automobile 
the permission of a named insured as required by GEICO's 
Similarly, State Farm claimed that Teresa was not a res.·-·--·r ~ 
the household of its named insured, Samson, when the a~.I'W­
occurred and, thus, was not covered under State Farm's ........ -.-~, ... 

The trial court decided that James was a resident 
\\,.ilhemina ·s household when the accident occurred and, the 
qualified as a named insured under GEICO's policy. The 
further concluded that James had given Teresa permission to 
his automobile. Accordingly, the court held that primary 
for the accident rested with GEICO. The court also ruled 
Teresa was a resident of Samson's household on the date of. 
accident and, therefore, was a named insured under the 

1 Also named as parties defendant were Wilhemina E. Luther, James R. Luther! 
son Nighohossian, Teresa L. Nighohossian, and Lloyd L. Menscer. 

5Z5 



Government Employees Ins. v. Allstate Insurance 545 
235 Va. 542 ( 1988) 

policy. Thus, the court decided that secondary or excess 
e for the accident rested with State Farm. 

· EICO and Wilhemina have appealed from the trial court's 
ent. The sole question on appeal is whether the court erred 
ing that James was a resident of Wilhemina's household 

the accident occurred. 
evidence is undisputed. Wilhemina was the only witness to 

y at the trial of the present case, although Teresa's deposition 
presented. James was present at the trial, but he did not 

accident occurred on July 29, 1981. At that time, a liabil­
insurance policy was in effect that had been issued by GEICO 
Wilhemina, who resided on Foxdale Drive. in the City of Nor­

Two automobiles were listed in the policy: James' 1967 
Ambassador and a 1972 Chrysler owned by Wilhemina. 

ntil April 10, 1981, James and Wilhemina resided together in 
jointly-owned residence on Foxdale Drive. On that date, 

lnU/6-•VPT', James left the marital home and never moved back. 
he left, he removed virtually all his personal belongings. 2 

ames' and Wilhemina's separation was not sudden; marital 
Iems had existed for a number of years. The basic problems 
James' "heavy drinking and [his] not coming home after 

., On April 10, James again failed to come home after work. 
emina, however, "knew where he was so [she] went there and 

him to either come home or don't come home." When 
es made no response, Wilhemina returned home and packed 
belongings. James subsequently moved out of the house, taking 
. belongings with him. James never objected to his wife's 

ns. 
James returned to the marital home only once between April 10 

the date of the accident. On that occasion, he and Wilhemina 
out with another couple. The occasion ended unpleasantly. 
at dinner, Teresa "came over to the table and asked 

~mes] to go outside and talk to her." James did, and when he 
. urned, he immediately took Wilhemina home. 526 
·James and Wilhemina never discussed a reconciliation. Their 

uent telephone conversations "weren't usually pleasant." 
1 

The only items belonging to James that remained in the marital home were a built-in 
and C!"-- -'- -



James continued to allow his retirement check of approximately 
$500 to be deposited into his and Wilhemina 's joint checking ac •. 
count until September or October 1981. From that account, 
Wilhemina paid the mortgage, "big bills [and other joint] ex­
penses that [she] and [her] husband had incurred during (their]· 
marriage." \\lilhemina also used the account to maintain the 
household. 

From April 10 to the date of the accident, Wilhemina enter-· 
tained "some hope,., at least "in [her] mind," of a reconciliation· 
with James. After the accident, however, she decided that "the 
marriage was essentially lost." Wilhemina and James never recon­
ciled after the l~.pri1 10 separation and subsequently were di­
vorced, based on a continuous, one-year separation from that date. 

On July 24~ 1981, Teresa took •'a few change[s] of clo 
toothbrush, make-up, and enough to survive on'' and moved into 
the house in which James resided. She remained there until. 
"about three, four" days after the accident, at which time she re­
turned to live \vith Samson. At the time of the accident, a State 
Farm policy issued to Samson was in effect. 

GEICO was not notified that James had moved from the mari­
tal home until after the accident. Wilhemina took no steps to re· · 
move James' automobile from the GEICO policy until after the· 
accident. She continued to pay GEICO the monthly premiums on 
her policy through May or June 1981. Wilhemina never de­
manded a refund of premiums paid to GEICO to insure James'_ 
automobile, and GEICO never refunded any premiums to 
Wilhemina for the period of coverage after April 10. 1981. On 
July 7, 1981, Wilhemina completed a GEICO questionnaire~ 
which she listed James· automobile as a vehicle to be insure4 
under her policy and indicated that James drove the 1967 AM 
.A..mbassador 100 percent of the time. 

[1-2] Under the terms of GEICO's policy, James· 1967 A 
Ambassador was an Hov.'ned automobile" at the time of the 
denL because it was ... a private passenger ... automobile. 
scribed in [the] policy for which a specific premium charge 
cates that coverage is afforded." With respect to an "ow 
automobile," the policy provides that the following persons 
insured: 

( 1) the named insured and any resident of the 
household, 
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(2) any other person using such a~tomobile with the per­
mission of the named insured, provided his actual operation 
. • . . is within the scope of s~ch permission . . . . 

policy defines "named insured" to mean "the individual 
med in [the policy] and also includes his spouse, if a resident of 

same household.'' 
(3] Under the State Farm policy in effect at the time of the 
ident, James' car was a "non-owned automobile," because it 
"an automobile ... not owned by or furnished for the regu­

use of either the named insured or any relative, other than a 
porary substitute automobile." Under the terms of State 

arm's policy, "non-owned automobile" coverage is excess over 
other valid and collectible insurance, including "owned auto­
He" coverage. 

:. (4] GEICO contends on appeal that James was not covered by 
policy it had issued to Wilhemina because he was not a "resi-

nt of the same household" of Wilhemina at the time of the acci­
t. We first defined the term "resident of the same household" 
State Farm ~\lutua/ v. Smith, 206 Va. 280, 142 S.E.2d 562 

~965), where we said: 

The meaning of "resident" or "residence" ... depends 
upon the context in which it is used. Here, we must interpret 

.. the meaning of "resident", when followed by "of the same 
·household". The word "household", . . . connotes a settled 
· status; a more settled or permanent status is indicated by 
"resident of the same household" than would be indicated by 
"resident of the same house or apartment". 

· at 285, 142 S.E.2d at 565-66 (footnotes omitted). In State 
m, we also quoted from Lumbermens Mut. Casualty Co. v. 

lsifer, 41 F.Supp. 249, 251 (D. Me. 1941), as follows: 

Whether the term "household" or "family" is used, the 
term embraces a collection of persons as a single group, with 528 
one head, living together, a unit of permanent and domestic 

r character, under one roof; a "collective body of persons living 
together within one curtilage, subsisting in common and di­
recting their attention to a common object, the promotion of 
their """..,+ .. ·- • ~- ~ · 
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State Farm, 206 Va. at 285 n.6, 142 S.E.2d at 565-66 n.6. We 
recently reaffirmed this definition in Allstate Insurance Co. v. 
Patterson, 231 Va. 358, 361-62, 344 S.E.2d 890, 892-93 (1986). 

[5] We also considered the term "resident of the same house­
hold" in St. Paul Ins. v. Nationwide Ins., 209 Va. 18, 161 S.E.2d 
694 ( 1968), a case that is factually similar to the present case. 
There, Nationwide Mutual Insurance Company had issued an au .. 
tomobile liability insurance policy to Tilden Elkins as the named 
insured. With respect to a non-owned automo}<le, the policy cov­
ered "any relative" of the "Persons Insured" and defined "rela .. 
tive" as "relative of the Named Insured who is a resident of the . 
same household." !d. at 21, 161 S.E.2d at 696-97 (emphasis 
added). 

An automobile operated by Troy Elkins, Tilden's son, was in- , 
valved in an accident in which a passenger was injured. Although 
the automobile was purchased by Troy, it was titled in the name 
of a friend, with whose permission Troy was driving. The passen­
ger sued Troy. 

At the time of the accident, Troy was on leave from the Army. 
When Troy had been inducted into the Army, he was living with 
his parents. At the time of the accident, however, his parents were · 
separated and later were divorced on the ground of the father's 
desertion. After Troy was discharged from the Army, he made his 
home with his mother until he was married. 

In St. Paul, Nationwide contended that Troy was not covered 
by the policy it had issued to Troy's father because, at the time of 
the accident, Troy was not "a resident of the same household" of . 
his father. !d. at 22, 161 S.E.2d at 697. We agreed with Nation·~ 
wide's contention, stating that "the undisputed evidence is that at· 
[the time of the· accident] Troy's parents were-separated and the . 
former household had been broken up by the father's desertion." 
!d., 161 S.E.2d at 697-98. 

[6] We believe the undisputed evidence in the present case 
leads to the same conclusion. At the time of the accident, James 
had not resided in Wilhemina 's household for approximately fout 
months. James had removed virtually all his belongings from the 
marital home and, so far as the record discloses, had returned to 
the home on only one brief occasion. More important, nothing ill 
the record suggests that James ever intended to reconcile and 
sume cohabitation with Wilhemina. "(A] person's intent is · 
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1t in determining whether he qualifies as a resident of a particu­
, household." Patterson, 231 Va. at 363, 344 S.E.2d at 893. 
[7] Based upon the undisputed evidence, the only reasonable in­
·ence to be drawn is that James was not a resident of 
crhemina's household at the time of the accident. Because rea­
lable minds could not differ upon the question, we hold that, as 
natter of law, James was not a resident of Wilhemina's house­
[d when the accident occurred and, therefore, was not covered 
GEICO's policy. 
'-ccordingly, we will reverse the trial court· s judgment and 
:er final judgment for GEICO. 

Reversed and final judgment. 
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ALBERT W. Ft.:RROW, ADMI:SISTRATOR, ETC. 

v . 

. TE fARM Mt:T'CAL At:TOMOBILE I~SURANCE COMPANY 

Record ~o. 860637 

January 13, 1989 

Compton. Stephenson. Russell. Thomas, and Whiting, JJ .. and 
Gordon, Retired Justice. 

A declaratory judgment holding that decedent was not a 
resident of her mother's household at the time of a fatal 
accident and that therefore the mother's insurer had no 
obligation to provide uninsured or underinsured motorist 
coverage to satisfy any claim for the wrongful death of 
decedent, is upheld. 

Insurance - Coverage - Residents of the Insured's Household - Evidence 
- Testimony of a Felon 

decedent was fatally injured in an automobile accident while a passenger in 
a vehicle operated by another. At the time the decedent's mother was the 
named insured in a motor vehicle liability insurance policy containing an 
uninsured motorists endorsement with underinsurance provisions issued by 
dtfendant insurance company. The endorsement provided coverage to the 
named insured and to the spouse and relatives of the insured ... while resi­
dents of the same household." Plaintiff, as personal representative of the 
decedent's estate. filed a declaratory judgment action against the insurer, 
asking the court to declare that the decedent was a resident of her mother's 
household at the time of the accident and that the insurer had an obligation 
to provide coverage pursuant to the underinsurance provisions of the en­
dorsement to satisfy the plaintiffs claim of damages for the alleged wrong­
ful death of his decedent. The trial court decided in favor of the insurance 

:company and the decedent's personal representative appeals. 

:, Under the provisions of Code § 8.01-680, the judgment of the trial court 
·: may. not be set aside upon review unless it appears from the evidence that 

the JUdgment is plainly wrong or without evidence to support it. The evi­
; dence is considered in the light most favorable to the party prevailing below. 

The trial court's finding that the decedent was a visitor and sojourner in her 
!flOther's home, in transition from a shared residence with one man to shar­
ang a residence with another, is a factual determillJltion which finds over-

-whelming support in the evidence. Sai 
In d~fining the phrase .. resident of the same household" the term .. 'house­
hold connotes a settled status and embraces a collection of persons living 
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together as a single group with one head under one roof, a unit of perma. 
nent and domestic character. 

4. A person's intent is important in determining whether that person qualifiea 
as a resident of a particular household. . 

5. The evidence shows that the dece~ent never intended to become a member 
of her mother's household, but rather that she was in transition from one 
residence to another and merely staying temporarily with her mother whiJe 
making the change. 

6. A person convicted of a felony is a competent witness, but the fact of con­
viction may affect his credit. Code § 19.2-269. Here the testimony was cor· 
roborated by other evidence and the trial court was entitled to give it such · 
credit as it deemed proper and not required to disregard it. --

7. The trial court correctly ruled that the decedent was not a resident of the 
mother's household at the time of the accident and that the insurer had no 
obligation to provide coverage to satisfy any claim the plaintiff may have for 
the wrongful death of his decedent. 

Appeal from a judgment of the Circuit Court of the City of 
Roanoke. Hon. Ernest W. Ballou, judge presiding. 

Affirmed. 

Gordon H. Shapiro (Lutins and Shapiro, on briefs), for 
appellant. 

1Yei/ C. Bonney (Robert M. White; White and Selkin, on brieO, 
for appellee. 

COMPTON, J., delivered the opinion of the Court. 

The sole question for decision in this insurance case is whether 
there was credible evidence to support the trial court's conclusion 
that a decedent, at the time of a fatal accident, was not a resident 
of the household of her mother. 

In April 1984, Donna Elizabeth Price, age 22, was severely in· 
jured in a single vehicle accident while a passenger in the vehicle 
operated by Deborah Kay Jackson. Several days later, Price died . 
from the injuries. At the time, the decedent's mother, Georgia H. 
Dallas, was the named insured in a motor vehicle liability insur· 
ance policy containing an uninsured motorists endorsement with 
underinsured provisjons issued by appellee State Farm Mutual 
Automobile Insurance Company. The endorsement provided cov· 
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to: the named insured "and, while residents of the same 
hold, the spouse and relatives of either." 
April 1985, appellant Albert W. Furrow, as the personal rep­
tative of the decedent's estate, filed the present declaratory 

U..AI'I,9"nent action against the insurer. The plaintiff asked the court 
declare that the decedent was a resident of her mother's house­

at the time of the accident and that the insurer had an -obli­
n to provide coverage pursuant to the underinsured provisions 

the endorsement to satisfy the plaintitrs claim of damages for 
alleged wrongful death of his decedent. 

By agreement, the trial court considered the issue upon the 
ings; depositions of Furrow, the mother, and one Allen W. 

bs; and argument of counsel. The court decided in favor of 
insurer, and we awarded Furrow this appeal. 

[l] According to Code § 8.01-680, the judgment of the trial 
~~rt shall not be set aside upon review "unless it appears from 
the evidence that such judgment is plainly wrong or without evi-

to support it." Pursuant to settled appellate principles, we 
consider the evidence in the light most favorable to the in­

r, which prevailed below. This will demonstrate that the trial 
rt's decision is neither plainly wrong nor without supporting 

e. 
In 1978, when the decedent was about 17 years of age, she left 

family's home in Ironto near Salem to live in Ironto with Fur­
, who was then 18 years old. The couple, who never married, 
tinued to live together during most of the remaining six years 
her life. A dauehter was born to them in 1980. 
During the relationship~ the couple lived first with his parents in 

parents' home. Later, they lived in a rented house. Finally, 
lived in a trailer on his parents' property. 

·In 1984, the couple's relationship began to .deteriorate. About 
same time, she met Hobbs, a paroled felon who worked at the 

place where she was employed. She and Hobbs began meet­
se~retly and developed, according to Hobbs, a close, "strictly 

.,...,. ... __ tc" relationship. 
In April 1984, about nine days before the fatal accident, the 

.nt left the trailer where she and Furrow lived and, taking 533 
chdd, went to her mother's home. She never returned to live in 
t~~iler. According to Furrow, he and the decedent had "sepa-

at least once before, staying apart two or three days. The 
r tP<:tifiP~ +h~+ l,p,. ~-:111oht.o,. n!l~ ~MP.nt the niQht at her 



home on four or five separate occasions earlier in 1984. Each ti 
before the last separation, the decedent had returned to live 
Furrow. He said that he did not know whether the last separa 
was to be the final one. 

After the last separation, the decedent stayed at her mot 
. home during the week, spending the weekends with Hobbs at 

local motel. The decedent brought only "a few clothes" of her 
and "'a few of the baby's things" to the mother's home. Some 
her clothes and her furniture remained at the trailer. While at 
mother"s home, the decedent and the child shared a bedroom 
the decedent's older sister due to space limitations at the h 
A.ccording to Hobbs, the decedent's stay at the mother's 
·'was a tern porary arrangement; it wasn't permanent.'' 
mother testified that the decedent did not want "tq Jive nowhere 
Ironto''; she just wanted "to get away." 

During the period immediately before the accident, H 
rented an apartment in Salem where the decedent spent the w 
ends. They intended to marry, even though Hobbs apparently 
married to a woman who had "'been gone since 1978." The 
dent had brought to the Salem apartment various housewares,. 
eluding silverware, glasses, plates, pots, bedspreads and s 
curtains. According to the mother, the decedent wished to move 
an apartment in Salem possibly Hbecause of" a "guy" the mo 
knew only as "Allen." 

[2] The trial court found that "Donna Price was a visitor 
sojourner in her mother's home, in transition from Albert 
ro"'··s shared residence to the proposed shared residence of 
Hobbs." This factual determination finds overwhelming support 
the evidence. Stated differently, the plaintiff utterly failed to 
his burden to establish coverage under the terms of the policy 
dorsement. See Maryland Casualr:v· Co. v. Cole, 156 Va. 
716. 158 S.E. 873, 876 (1931). 

[3-4] In defining the phrase Hresident of the same house hoi 
we have said that use of the term "household" connotes a set 
status which is more permanent and settled than would be · 
cated if the phrase were Hresident of the same house or a 
ment."' In the present context, the term ~·household'. embraces_ 
collection of persons living together as a single group with 
head under one roof, a unit of permanent and domestic chara 
Government Employees Ins. v. Allstate Insurance Co., 235 
542. 547, 369 ·s.E.2d 181, 184 (1988); Allstate Insurance Co. 
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rson, 231 Va. 358, 361-62. 344 S.E.2d 890, 892-93 ( 1986); 
e Farm ,\1utua/ v. Smith, 206 Va. 280, 285, 142 S.E.2d 562, 

S-66 ( 1965). Furthermore, a person's intent is important in de-
11!"1111...-_,·ning whether she qualifies as a resident of a particular 
sousehold. Patterson, 231 Va. at 363, 344 S.E.2d at 893. 

[5] ~lanifestly. the evidence shows that the decedent never in­
ded to become a member of the mother's .. household." She did 
plan to join the permanent, domestic, single group composed, 
rding to the evidence, of her mother, her older sister, her 

nger brother. and the mother"s husband, living at the home in 
nto. Instead, the decedent was in transition from Furrow's resi-

!l'U""'"""""' to Hobbs' residence. One relationship had ended and an­
had begun. The decedent merely was staying temporarily 

her mother while she was making the change. As her mother 
the decedent did not want to live in Ironto; she wanted Hto 

away." 
Furrow argues that the trial court was not entitled to rely on 
bbs' testimony in support of the finding that the decedent in-

. to establish a residence with him. Labelling Hobbs' testi-
mony "outlandish., and "a grossly embellished description" of his 
r.clationship with the decedent, Furrow says the testimony was 
"incredible" and unworthv of belief. We disa2ree. 
· [6] The mere fact that" a witness is a felon- does not make his 
. irnony incredible as a matter of law. A person convicted of a 
lony is a competent witness, but the fact of conviction may af­
t his credit. Code § 19.2-269. In the present case, much of 

. Hobbs' testimony was corroborated by other evidence and the trial 
rt was entitled to give it such credit as the court deemed 

. oper and was not required to disregard it entirely. 
- (7] For these reasons, we hold the trial court correctly ruled 

t the decedent was not a resident of the mother's household at 
time of the accident and that the insurer had no obligation to 

q.,;,;_ ........ ,.·de coverage to satisfy any claim the plaintiff may have for 
wrongful death of his decedent. Therefore, the judgment ap-

led from will be · 
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Affirmed . 

. OR DON, Retired Justice, concurs in result. 
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Policy F onn 9346F.8 

536 



DECLA.RA TIONS 

POUCY PERIOD: The policy period shall be as shown 
in the Declarations under "Policy Period" and for such 
succeeding periods of twelve months each thereafter as 
the required renewal premium is paid by the insured on 
or before the expiration of the current policy period. The 
policy period shall begin and end at 12:01 A.M., 
standard time at the address of the named insured as 
stated herein. The premium ·shown is for the policy 
period indicated in the Declarations. 

COVERAGES, LIMITS OF LIABILITY, 
PREMIUMS: The insurance afforded is only with 
respect to such of the coverages as are indicated in the 
Declarations by specific ~remium char$e or charges. 
The limit of the company s liability agamst each such 
coverage shall be as stated herein, subject to all terms of 
the policy having reference thereto. 

GARAGED: The owned automobile will be principally 
garaged in the declared town and state, unless otherwise 
stated in the exceptions. 

LOSS PAYEE: Any loss under Part III is payable as 
interest may appear to the named insured and the Loss 
Payee, if any, shown in the Declarations and this 
insurance as to such additional interest shall not be 
invalidated by any act or negligence of the mortgagor or 
owner, nor any change in the title or ownership, nor by 
any error, or inadvenencc in the description of the 
automobile until after notice of termination of the policy 
shall be given to the mongage owner, conditional 
vendor, mortgagee or assignee stating when not less 
than 10 days thereafter such termination shall be 
effective; provided, the lien-holder shall notify the 
company within I 0 days of any change of interest or 
ownership which shall come to the knowledge of said 
lien-holder and failure to do so will render this policy 
null and void. 

2 
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·STATE fARM M~TUAL AUTOMOBILE INSURANCE COM~ ANY 
• 

4 

•• ' BLOOMn.,,~TON, ILLINOIS 
A MutwtJ Insurance Company Herein CaUed The Company 

Agrec:s with. the insured, named in the decl~rations made. a part herC?f, in consideration of the. payr:nent of the: 
premium and in rclia?ce upon the statements m t~e declaratJons and subJect to aU of the term::~ of th1s pohcy: 

PA~T I - LIABILITY 
.I 

COVERAGE A - Bod1Jy Injury Uability; 

COVERAGE 8 - Property Damage Liability. To pay 
on behalf of the insured aU sums which the insured sJlaH 
become legalJy obligated to pay as damages because of: 

A. bodily injury, sickness or .disease, incJudin§ dea.th 
resulting therefrom, heremafter called ~lly 
injury,., sustained by '\ny person; · 
B. injury to or destructi9n of property, including loss 
of use thereof, hefeindter calle<l "property 
damage"; -

arising out of the ownership, maintenance or us~ uf the 
owned automobile or any non-owned automobtle, and 
the company shall defend any suit a.lleging such ~iJy 
injury or property damage and seeking damages whJch 
arc payable under the terms of this policy, even if any of 
the allegations of the suit are groundless, false or 
fraudulent; but . the company may make such 
investigation aod settlcrru:nt of any claim or suit as it 
deems expedient. 
Supplementary Payments. To pay, in addition to the 
applicable limits ofliab~lity: 
(a) all expenses incurred by the company, aU costs taxed 
against the insured in any su~h suit and all iJ!tcrest. on 
the entire amount of any JUdgment therem wbJcb 
accrues after entry of the judgment and before the 
company has paid or tendered or deposited in court that 
part of the judgment which does not exceed the limit of 
the company's liability thereon; 
(b) premiums on appeal bonds required in any such suit, 
premiums on bonds to release. attac~m~nts .for. ~n 
amount not in excess of the applicable hm1t of habthty 
of this policy, and the co~t of bail bonds require~ of !he 
insured because of acc1dent or traffic law vzolauon 
arising out of the use of an automobile insured 
hereunder, not to exceed S I 00 per bail bond, but without 
any obligation to apply for or furnish any such bonds; 
(c) c:xpenses incurred by the insured for such immediate 
medical and surgical relief to others as shall be 
imperative at the time of an accident involving an 
automobile insured hereunder and not due to war; 

(d) all reasonable expenses, other than loss of e:1rnings, 
incurred by the insured at the company's request. · 
Penons Insured. The following are insureds under Part 
1: 
(a) ~ith respect to the owned aut9mobiJe, 

( 1) the named insured and any rcsi9ent of the same 
househ<?ld, 
(2) any other person using such automobile with the 
permission of the named insured, provided his actual 
operation or (if he is not operating) his other actual 
use thereof is within the scope of ~ucb permi~sion, 
and 
(3) any other person or organization but only with 
res~t to his or its liability because or acts or 
onussions of an insured under {a)(l) or (2) abov~; 

(b) with respect to a non-owned automobile, 
(1) the named insured, · ' 
(2) any relative, but only with respect to a private 
passenger automobile or trailer, ' 
provided his actual operation or (if be is not 
operating) the other actuaJ use thereof is with the 
permission, or reasonably believed to be with the 
permission, of the owner and is within the scope of 
such permission, and · 
(3) any other person or organization not ownin~ or 
hiring the automobile, but only with respect to h1s or 
its liability because of acts or omissions of an insured 
under (b)(l) or (2) above. · 

The insurance afforded under Part r applies separately 
to each insured against whom claim is made or suit is 
brought. but the inclusion ~erein of mo~e ~han one 
insured shall not operate to mcrease the hmtts of the 
company's liability. 
Definitions. Under Part 1: 
"named insured" means the individual named as named 
insured in the declarations and also includes his spouse, 
if a resident of the same household; 
"insured" means a person or organization described 
under .. Persons Insured"; 
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~eladve" mc:ans a relative of the named insured w~o ~~ . · ~-,,~" Jll~aru. war, ~hethcr or not. ~eclared, civil war, 
a resident of the same household; msurrecuon, rebellion or revolution, or any act or 
.. owned MuComobile" means ' ' condition incident to any of the foregoing. 

• I ' 

0 

~ ~f ' f o I 

(a) a private passenger, farm or utility automobile Exclwioas. This policy does not apply under Part 1: 
described in thas policy for which a specific premium 
charge indicatc:s that ~verage is afforded, · 
(b) a trailer own«:d by the named insured, 
(c) J private passenger, farm or utility automobile 
ownership of which is acquired by the named insured 
during the policy period, provided 

(a) to any automobile while used as a public 'or livery 
conveyance. but this exclusion docs not apply to the • 
named iiJsured with respect to bodily injury or property 
damage ·which results from the named insured's 
occupancy of a non·owncd automobile other than af tbf 
operator thereof:··· · • ·· ·· · 

( 1) it replaces an owned automobile as detincd _in(~). (b) to bodily injury or property damage caused 
above, or intentionally by or at the direction of the insured; 
(2) the company insures all private passenger,,fann 
and utility Jutomobiles ownc:d by the named insured 
on the date of such acquisition and the named 
insured notifies the company within 30 days after the 
date of such acquisition of his election to make this 
and no other policy issued by the company .rpplicable 
to such automobile, or 

(d) a temJXlrary substitute automobile; 
••t.:mporary substilute automubil&!" means any 
automobile or trailer, not owned by the named insured, 
while temporarily used with the permission of the owner 
as a subsutute for the owned automobile or trailer when 
withdrawn from normal use because of its breakdown, 
repair, servicing, loss c.r d~struction; 
••non-own~ iiutomobil~" means an automobile or trailer 
not owned by or furnished for the regular use of either 
the named insured or any relative. other than a 
temporary substitute automobile:; 
••prhate passenger automobile~ means a four wheel 
private passenger, station wagon or jeep type 
automobile: 
.. farm automobile" means an auwmobilc: of the truck 
type with a load capacity of fifteen hundred pounds or 
less not u::.ed for business or commercial purposes other 
than farming; 
.. uriUty aulomobile" mc:ans an automobile, other than a 
farm automobile, with a load capacity of fifteen 
hundred pounds or less of the pick·up body, sedan 
delivery or panel truck type: not used for business or 
commercial purposes: 
.. trailer" means il trailer de::.igned for use with a private 

(c) to injury, sickness, disease, deat·h or destruction with 
respect to whicli an insured under the policy is also an 
insured under a nuclear energy liability policy issuc:d by 
Nuclear Energy Liability Insurance Association. 
Mutual Atomic Energy Liability Underwriters or 
Nuclear Insurance Association of Canada, or would be 
an insured under any such policy but for its termination 
upon exhaustion of it$limiJ of liability; . 

(d) to ~ily injury or property damage arising out of 
the operation of farm macllu}~ry; · .. · 

(c) to bodily injury to any employee of the insured 
arising out of. and in the course of ( 1) domestic 
employment by the insured, if benefits therefor are in 
whole or in part either payable or required to be 
provided under any workmen's compensation law, or (2) 
other employment by the insured; ·: . . 

(f) to bodily injury to any fellow employee of the insured 
injured in the course of his employment if such injury 
arises out of the use of an automobile in the business of 
his employer. but this exclusion does not apply t~ the 
named insured with respect to injury .sustained by any 
such fellow employee; 

(g) to an owned automobile while usc:d by any person 
while such person is employed or otherwise engaged in 
the automobile business, but this exclusion does not 
apply to the named insured, a resident of the same 
household as the named insured, a partnership in which 
the named insured or such resident is a partner, or any 
partner, agent or employee of th~ named insured. such 
resident or partnership; · 

pa:,sc:nger J.utomobile, if not b~ing used for business or (h) to a non·owned automobile while maintained llr used 
~ommc:rcial purposes ·with other than a private by any person while such person is employeq or 
passenger, farm or utility auwmobile, llr a farm wagon otherwise engaged in· 
or farm implement while used with a farm automobile; 
••automobile business" means the business or Q(;Cupation 
of selling, repairing, servicing, storing or parking 
autllmobilc:s; 
"ust" of an automobile includes the: loading and 
unloading thereof: 
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( 1) the Jutomobile business uf the insured or of any 
other person or orgJnization, 

( 1) any other business or occupatilln of the: insured, 
but this exclusion (h) (2) docs not Jpply to 01 private: 
pas5enger automobile operated or occupic:d by the 



· · · named· insured or by biJ private· chauffeur or 
t domestic servant or a trailer used therewith or with 

an owned automobile; · · · · · · · ; · · 
(i) to injury to or destruction of { 1) property owned or 
transponed by- tbe insured or (2) property rented to or in 
charge of the insured· otlier than' a residence or private 
garage; .. · · ·· ~ · · . · 
(j) to the ownership, maintenance, operation, usc, 
loading or unloading of an automobile ownership of 
which is acquired by the named insured during the 
policy period ar any temporary ~ubstitute automobile 
therefor, if the named· insured bas purchased other 
automobile liability insurance applicable to such 
automobile for which a specific premium charge bas 
bcenmadc. ··· · · 
fioaaciaJ ResponsihiUty Laws. When this policy is 
certifie:d as proof. of financial responsibility for the 
future under the provisions of any motor vehicle 
financial responsibility law, such insurance as is 
afforded by this policy for bodily injury liability or for_ 
pro~rty damage liability shall comply with die 
provisions of such law to the extent of the coverage and 
limits of liability required by such Ia w. but in no event in 
excess of the limits of liability stated in this policy. The 
insured agrees to reimburse the company for any 
payment made by the company which it would not have 
been obligated to make under the terms of this policy 
except for the agreement contained in this P:ara~raph. 

----
Umiu of UabWty. The limit•ot bodily injury liabilit~ 
stated in the dcclarationa as applicable to "each person 
~.the .li~t of the.~mpany's liability for "ll ~amages, 
mcludmg damages for care and loss of services, arisins 
out of bodily injury sustained br one person u the result 
of ·any one occurrence; the lim1t of such liability stated 
ia the declarations u applicable to ••each occurrence" 
is, subject to the above provision res~ting each person~ 
the total limit of the company's liability for aU such 
damascs arising out of bodily injury sustained by. two or 
~or~ persons as the result of any one occurrence. 

. . .. . . 
The limit of property damage liability :~tatcd in the 
declarations as appficabl~ tq "each occurrence" is the 
total limit of the company's liability for all damages 
arising out of injury to or destruction of all property of 
one or more persons or organ~tions, includmg the loss 
of use thereof, as the result of any one occurrence. · 

Other Insurance. If the insured bas other insurance 
against a loss covered by Part I of this policy the 
company shall not be liable under this policy for a 
greater proportion of such Joss than the applicable limit 
of liabilny stated in the declarations bears to the total 
applicable limit of liability of all valid and collectible 
insurance a gains~ such loss; provided, however, the 
insurance with respect to a temporary substitute 
automobile or non-owned automobile shall be excess 
insuran~. o~er ~ny other and collectible insurance. 

PART II- EXPENSES FOR MEDICAL SERVICES 

Co•erage C- Medical Payments. To pay all reasonable 
expenses incurred within one year from the date of 
accident for necessary medical, surgical, X-ray and 
dental services, includin~ prosthetic devices, and 
necessary ambulance, bospttal, professional nursing and 
funeral services; 
Division I. To or for the named insured and each relative 
who sustains bodily injury, sickness or disease, including 
death resulting therefrom. hereinafter called ybodily 
injury", caused b}' accident, 
(a) while occupying the owned automobile, 
(b) while occupying a non-owned automobile, but only if 
such person bas, or reasonably believe be has, the 
permission of the owner to use the automobile and the 
usc is within the scope of such permission, or · · 
(c) through bc:ing struck by an automobile or by a trailer 
of any type; 
Dhision l. To or for any other person who sustains 
bodily injury. caused by accident, while occupying 

(a) the owned automobile, while being used by the 
named insured, by any resident of the same household or 
by any other person with the permission of the named 
insured; or 

(b) a npn-owncd automobile, if the bodily ipjury results 
from . . . . 

( 1) its operation or occupancy by the named insured 
or its operation on his behalf by his private chauffeur 
or domestic s~rvant, or, : 

(2) its operation or occupancy by a relative, provided 
it is a prtvate passenscr ~~tomobilc or trailer, . 

. . . 1. •. . 

but only if such operator or occupant has, or reasonably 
believes he has, the permission of the owner to use the 
automobile and the use is within the scope of such 
permission. 

Definitioos. The definitions under Part I apply to Part 
II. and under Part II: 
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·•occupyina'" mc:ans in or up:m lln c:n~ring into or ali~g 
from. .. . .. . 
~ This policy dac:s not apply und~r P.d.l1 II to 
bodily injury. - . . 

(a) sustairu:d while: occupying ( 1) an owned automobile 
while used a:i a public or livery conveyance, or (2) any 
vthich: while located for use as a resJdence ar premises; 
(b) sustained by the: named insured or a relative while 
occupymg llr through being struek by ( 1) a t~mn type tractor 
or oth~r c:quipmc:nt designed for use principally arT public 
roads. while not upon public roads. or (2) a vc:hicle opemtc:d 
on rails or crc1wlc:r-treads; 
(cl sust:.uncd by any person Olhc:r than the namc:d insured 
or a relative, 

( 1) whill! such ~rson is occupying a non-owned 
automobile whil~ used as a public or livery conveyance, 
llr 
(2) resulting from the: mainten.a.J'\0! ur use of a 
non-owned automobile by such pc:rson while employed 
or otherwise ~ngaged in th~ automobile busine;s, or 
(3) resulting from the maintenance or use of a 
non-ownc:d automobile by suclt person while employed 
or othc:~ c:ngaged in any other business or 
occupation, unless the bodily injury results from the 
opc:r..1tion or occupancy of a private passenger 

automobt.lc: by the nam~ tru.llrc:d or by I~ pnvatc 
cllautfeur or do~oc sc:rvant, ~Jr uf a tr~r ~ 
therewith or with an ownc:d automobile; . . . 

(<J) sustamed by any person while ~ c:mploya.i 1n the 
automobile businc:ss, if the .JCC1~nt an~ out of U1¢ 
opc:rotion therc:of a.n9 if benefits thc:r~for are in whole: ur Ln. 
pan either payable or required to be prov1<kd under any 
workmen's compensation law; 
(e) due to war. · · 

Umit o( Uabitity. The limit oftiahilicy tor rnt:dit:aJ paymt:nts 
swted in the declarations as applicabk: to ··c:uch pt:rson" is 
the limit of the company's liability for ~ c::xpen~ incurred 
by or on behalf of each person who sustains bodily mjury 
as the result of any on~ accident. · . . .. . 

O~r ~.l.DCe. If thc:re is uthc:r automoblk: rnt:l..ik:al 
paymc:nts insurclJlQ: against a loss covered by Part II vr ~ 
policy the company shall not be liable: under this policy lor 
a greater proponion of such loss than the applicable lima r.:J; 
liability stated in the declanstions bears to the lo\al 
applicable limit ot' liabilicy of all valid and ~oUc:t:ubM: 
automobile: mt:dical payments i.ruiurance~ provtdcd. 
however, the insunmce with r~'t to .1 u:mporcl.lj' 
substitu~ automobile or non..uwned automobile shal) bt: 
c:xcess insllr'mce ovc:r any other valid and ~:ollecnble 
automobile medical payments insurance. 

PART W - PHYSIC.-U. DA!\<IAGE 

COVERAGE 0 - (I) Comprehensive - E.Wuding 
CoW:sion, (l) Per.;onaJ Effects. · 

( 1 ) To pay for loss caused ~Jthc:r than by collision co the 
ownt:d autoiTI&lbile llr to a non-owned automobile. For the 
purpose of this covercl8e. breakage of glass and loss caused 
by rrussiles, falling objects. tire, theft or lan.:eny, explosion. 
c:anhquakc:. windstorm, hail water. tlood. malicious 
mischief or V"tindalism. riot or civil commotion, or colliding 
Wlth a bird or animal. shall not be deemed to be loss caused 
by collbion. 
l2) To pay tor loss c:.1used by tire or lightning to robc:s. 
Wt!aring apparel and other personal c:tfects which are the 
pro~rty of the! namc:d insured or a relative. while such 
c:tTc::cts are 10 or upon the O\lrllc:d automobile. 

Df.DLCTIBLE COMPREHE.~SIVE COVERAGE. To 
p;.1y • .my loss payable under .:ovemge D but it is agr~ that 
the: deductible: amount. as ::ihown on the: dc:clar<1tions page 
by tht: nwnbc:r ~side D. shaU be dl:ducted from the: amount 
~1f c:ach loss Cb to c:ach automobile:. other than loss by (aJ tire 
ur hghtmng.tb) smoke: llr smudge due: to a sudden. unusual 
and luulty opcrtitlon of any tixed hc:ating eqwpmc:nt 
~m~mg the: premi~ in wh1ch the automobile: IS lcx:.ated. or 

(c) the str.mding, sinking, burning . .:olli~on ur Jc:r.ulmc:nt uf 
any com·eyance in or upon wtuch the: automobile 1s t:.:mg 
tron~ported. . 
lf the policy atforcb insurdllCe with respt:et to the: ~lli:sion 
coverc1ge. breakA:lge of glass ~used by ~.:ollision may. if the: 
insured so elects. be trea(((J as ~.:overed thc:reunder. sub~l 
to the te~ thereof, instead of under th~ coQ'lprehe~v~ 
coverage. 

COVERAGE G - Collbion. To pay tor I~ ~used b~ 
collision to the owned automobile or to a nun-own~ 
automobile but only for the amount of e:sch such loss in 
excess of the: deductible amount stat.c:d in the declaraUof11. 
as applicable heretq. . .. 

COVER-\GE H - Towing and lo&bor Co~ T u pay for 
towing Jnd labor costs necositated by the dbablemem ui 
the owne!d automob~e or of any non-uwnc:d automobt.le. 
prov1dc:d the: labor is ~rfonnc:d .st th~ plal.:e of disablc:~nt. 

Supple~ntary Pa) ~nts. ln ..tddmon to the: applicable lirrut 
of liability: 
(a) to re1mburse the tnsurc:d tor tran~pon..auun c:xpc:n::.O 
incurrc::d dunng the: penoo ~ommc:n~.:mg ~ hours aric:r a 
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theft covered by this policy of the entire automobile hal 
been reported to the companY. and the police, . and.: 
tcnniaatina when the automobile is returned to U~C or 
the almpany pays for the loss; provided that the 
company shall not be obligated to pay agregato 
expenses in excess of SlOper day or. totaling more than 
$300;. 
(b) to pay general average and salvage charges for 
which the insured becomes legally liable, u to the 
automobile being transported. 
Defmitioos. The definitions of "named jnsured", 
"relative". "temporary substi tutc automobile" r ;:private 
passenger automobile", .. farm· automobile", · utility 
automobile", "automobile business''. "war", and 
"owned automobile" in Part I a'pply to Part III, but 
"owned automobile" docs not include, under Part III, 
( I) a trailer owned by the named insured on the 
effective date of this pohcy and not described herein, or 
(2) a trailer ownershtp of which is acquired during tho 
policy period unless the company insures all private 
passenger, farm and utility automobiles and trailers 
owned by the named insured on the date of such 
acquisition and the named insured notifies the company 
within 30 days after the date of such acquisition of his 
election to make this and no other policy issued by the 
company applicable to such trailer. · 
"insured" means 

0 0 ° 

(a) with respect ~o an owned automobile, 
( 1) the named insured, and 
(2) any person or organization (other than a person 
or organization employed or otherwise engaged in 
the automobile business or as a carrier or other bailee 
for hire) maintaining, using or having custody of said 
automobile with the permission of the named insured 
and within the scope of such permission; 

(b) with"respcct to''a non-owned automobile, the named 
insured and any relative while using such automobile, 
provided his actual operation or (if be is not operating) 
the other actual use thereof is with the permission, or 
reasonably believed to be with the permission, of the 
owner and is within the scope of such pef1D:ission; · · .. : 
"noD-GWDed automobile" means a private passenger 
automobile or trailer not owned by or furnished for tho 
regular usc of either the named insured or any relative, 
other than a temporary substitute automobile, while 
said automobile or trailer is in the possession or custody 
of the insured or is being operated by him; . . . . ·: 
"loss" means direct and accidental loss of or damage to 
(a) the automobile, including its equipment, or (b) other 
insured property; · · .:t · .. 

0) 

"collisioa" meanJ collision of an automobile covered b~. 
this policy with another object or with a vehicle to whicta 
it.is attached or by upset of such a"tomobilc;; . ; . ~. 
"trailer'- means a trailer designed for use with a priv11tc 
passenger automobile, if not beins used for business or 
commercial purposes with other than a private 
passenger, farm or utility automobile, and if not a home, 
office, store, display or passenger trailer. ! .. ..;• 

Exclwiloas. This policy docs not apply under Part III: 
(a) to any automobil~ while used as a public or livery 
~nvpyancc;- · ~ · · 
(b) to los.S"due to war;· 

(c) to loss to a non-owned automobile arising out of its 
use by the insured while be is employed or otherwise 
engaged in the automobile busin~; 
(d) to Joss to a private passenger, farm or utility 
a~tomobile or trailer owned by the named ~nsured and 
riot described in this policy or to any temporary 
substitute automobile therefor, if the insured· haS other 
v~Ji~ and collectible_ insurance against such I~; · 
(e) to damage which is due and corafined to wear and 
tear, freezing, mechanical or electrical breakdown or 
failure, unless such damage results from a theft covered 
by this policy; · ~ . · .... ·, ·' 
(0 iP tires. unless dau\agea by rue, malicious mischiet 
or vandalism, or stolen ·or unless the loss be coincidenJ 
with i!Dd from the same ca~ as other loss CQVcred by' 
this policy; . • . · .. ; ··•- '•-' .u;· ·:1 • • •.• r •.• , •. 

(g) to 1~ due tQ radioactive co~tamin~tion; 
; ••• --~ •• •••• 0 • • .. • 

(h) under coverage G, to_~rea~se of $lass if insurance 
with respect to such breakage is othe~~ afforded; I 

(f) t~ less of ·or ·da~ge to any device or instrument 
designed for the recording, rcprod uction, or recordins 
and reproduction of so"nd unless such device or 
instrument is penna.ncntly installed in the automobile; 
(j) to loss or or damage to any tape, wire, record disc or 
other medium for use with any device or instrument 
designed for the recording~ reproduction, or. recordms 
and reproduction of sound." t. · · i : ' · 

Umit or liability. The limit of the company's liability 
for loss shall not exceed· the actual cash value or the 
property, or if the loss is of a· part thereof the actual cash 
value of such part, at time of loss. nor what it woulq then 
cost to repair or replace the property or such part 
thereof with other of like kind and quality, nor, with 
respect to an owned automobile described in this policy, 
the applicable limit. of liability stated in the 
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declarations; provided, however, the limit of ·the 
company's liability (a) ror loss to ~nal effects 
arising out of any one occurrence is $100, and (b) for 
~Soo~o _any trailer not ~wncd by t_he named ~~~~ is 

Other IDauraace. If the insured bas other insurance 
against a loss covered by Part III of ~is policy! ~he 

- -i 

company shall not be liable under this· policy for a i 
greater proportion of such lou than the applicable limitJ 1 

of liabihty.of thia policy bears to the total applicable 
limit of liability of all valid and collectible insurance 
against such loss; provided, however, the insurance with · 
respect tO· a temporary substitute automobile or non ... 
owned automobile shall be exccsa insurance over any. 
other valid and coll~tiblc; ins~rance. . 1 , ... ' ~ • I' 

PART IV- AUTOMOBILE DEATH INDEMNITY, TOTAL DISABIUTY 
COVERAGE AND SPECIFIC DISABIUTY BENEFITS 

. J 

INSURING AG~EU.tENT$ 
I. COVERAGES 
Di•isioa I - Deatb Indemnity 
To pay the principal sum stated in the exceptions in the 
event of the death of the insured which shall result 
directly and independently· of all other causes from 
bodily injury caused by accident and sustained by the 
insured while in or upon, or while entering into or 
alighting from, or through being struck by, an 
automobile, provided the death shall occur ( 1) within 
ninety days after the date of the accident, or (2) within 
fifty-two weeks after the date of the accident and during 
a period of continuous total disability of the insured (or 
which weekly indemnjty is payable under the total 
disability coverage. 
DiYisioa l - (a) Dismemberment aad Loss gf. Sipt 

Benefits 
(b) Fractures and Dislocadoas Benefits 

To pay the highest applicable amount stated' in the 
following Tables for loss as enumerated therein, in the 
event of bodily injury, caused by accident and sustained 
by the insured while in or upon, or while entering in~o or 
alighting from, or through being struck by, an 
automobile, provided loss under Table I be sustained by 
the insured within ninety days from such accident. 

. . . I 

As respects any insured, ( 1) any amount for which the 
company is obligated or bas made payment under 
Division 2 shall ap~ly in reduction of any amount for 
which the company ts obligated under Division 1; 
(2) payment of the principal sum shall tcr~inate aU 
obligation of t~e company under coverageS. 

TABLEL--------------------------

Jf applicable If applicable 
principal principal 

sum 1s sum IS 
For Loss of $5,000.00 S 10,000.00 

Both Hands or Both Feet or 
Sight of Both Eyes $5,000.00 S 10,000.00 

One Hand and One Foot 
Either Hand or Foot and 

Sight of One Eye · · 
Either Hand or Foor. 
Sight of One Eye · · 
Thumb and Index Finger of 

Either Han~ 

s.ooo.oo 
s.ooo.oo 
2,500.00 
1,750.00 

1,250.00 

10,000.00 .. 
10,000.00 s.ooo.oo. 
3,500.0Q . 
; I ... 

2,soo~oo··. 
.(. 

"loss" shall mean with regard to hands and feet, actual 
severance through or above wrist or ankle joints: witli 
regard to eyes, entire and irrecoverable loss of sight; 
with regard to thumb and index finger, actual severance 
through or above metacarpophalangeal joints. . ... 

...• 
TABL~I 

lf applicable If applicable 
principal P.rincipal 
sumas sum as 

For Fracture of Bones: ss,ooo.oo s 10,000.00 . . . · ....•... 
Skull (except bones of face or . ·f· . . ·.,;q . 

nose) S17S.OO SJSO.OCl' I 
Thigh "150.()9 ;300.00 
Arm, between elbow and •···. r·.l' 

shoulder 150.00 JOO.OO 
Pelvis (except coccyx) 125.00 .. 250.00 
Vertebra or Vertebrae ' ' I ~ I \ • 

(except coccyx and 
250.00 vertebral processes) 125.00 

Shoulder Blade 100.00 200.00 
Leg 100.00 200.00. 
Knce~ap lOO.OO 200.00. 
Collar Bone 75.00 150.00 
Forearm, between wrist and 

~ . ~ -
elbow 75.00 150.00 

Foot(except toes) 62.50 125.00 
Hand(exceptfinge~) 62.50 125.00 
Sternum 50.00 100.00 
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Lower Jaw (except alveolar 

process) ~ .:. ·: ~ 
! · ' penon~ so de3ig04tcd Cor each such coverago in the.. 

~. · 37.50 ... ·.· .. ·.75.00. · exceptions. , : . ~ .••.. 
One or more ribs, rmgen or 

toes 
Bones of face or nose 
Coccyx or Vertebral: 

Processes 0 ··'. •• 

Far Compl~tc; Dislocatipns: 
Hip Joint ; 
Knee Joint (except patella) 
Bone or Bones of Foot 

. I·: .. ' .... 
25.00 so.oo 
25.00 ... 50.00 
,. ,i ,; t 

25.00 ... : · SO.OO· 

... 
$150.00 $300.00 

75.00 150.00 

" 3 •. AucomobUe defhae4. With respect to thi.$ insurance 1 

the word ••automobile" means a land motor vehicle or 
trailer not operated on raila or crawler treads, but does 
not mC4n: ( 1) a fann t~pe tractor or ot~er cqwP.ment 
designc:Q for ~ priDCl~lly' off. public roadS,. ·c·lt~pt 
whi~e a'!~ualiY. upan ·putlJi~ rqads, or (2) a land ·motor 
veluc!c or.tfader ~~jlc ~t~,f9.~ usc u a resiP.~nc;e ~. 
pr~mlSCS ~d not a~ ~ ~~l;licle. r , 

(except toes) 
Ankle Joint · 
Wnst Joint 
Elbow Joint 
Shoulder Joint 
Bone or BOnes of Hand 

·(except fingers) 
Collar Bone · 
One or more fingers or toes 

15.00 
75.00 
62.50 
50.00 
37.50 

25.00 
25.00 
12.50 

150.00 
150.00 
125.00· 
100.00 
75.00 

50.00 
50.00 
25.00 

4. PoHcy Period, Territory. This insurance applies only 
to accidents which occur during the policy period within . 
the United States· : o( America. .. it.J. territories or . 
possessions, or Canada. ·:.. . . ; , : . 
EXCLUSIONS. Tbia insprana: docs not apply: 
(a) to bodily injury o~ death sustained in the course of 
his occupation by any person while engaged ( 1) in ~uties 
incident to the operauon, loading or unloading of, or a.s 
an assistant on, a public. ~e 'live!")' conveyance or 
commercial automobile, or (2) in duucs incident to the 
repair or servicing of automobiles; For Loss by Removal: -­

Of one or more entire toes 
Of one or more fingers (at 

least one entire phalanx) 
For a Hospital-confining 

Injury, except as an · · 

$100.00 

15.00. 

$200.00 

150.00 

' · (b) to loss caused by or resulting from disease except pus 
forming infection which shall occur through bodily 
injury to which this insurance applies; 

Outpatie~t: . S25.po $50.00 .. 
COVERAGE T- Tocal DtsabiUty -Maximum 100 
Weeks. To pay weekly indemnity at the rate stated in ' 
the exceptions for the period of continuoUJ total 
diSability of the insured which shall result directly and 
independently of all other causes from bodily injury 
caused by accident and sustained by the insured while in 
or upon or while entering· into or alighting from,' oi' 
through being· struck ~y, an' automobile, provided ( 1) · 
such disability shall commence within twenty da.ys after .. 
the date of the accident, and (2) any disability· during 
the period of fifty-two weeks from itS commencement · 
shall be deemed total di~ability only if it shall 
continuously· prevent the insured from performing every 
duty per~aining to his occupation, and (~) any disability 1 

after sa1d fifty-two weeks shall be· deemed total 
disability only if it shall continuously prevent the · 
insured from engaging in any occupation or employment 
for wage or profit and ( 4) the weekly indemnity for total 
disability as provided ~ereinabovc shall in n~ event 
extend beyond a period of 200 consecutive· weeks from 
the date of commencement ·or disa~ility as provide~ 
above. · · .. · · · 
l. Definition or Insured: With respect to coverages S and· 
T, t~e u~qualifie~ )void "insured" means th~ pers~~ o~ 

(~) t~ ~ui~d~, $ane o~ in~fle, oc \9 ~ny attempt thereat; 
(d) to injury or death due to war, whether or not 
declared, civil war, insurrection, rebellion or revolution, . 
or to ·any: a.ct' or c:ondition. incident to any of. the 
foregoing. , · · · · '· ... 
CONDmONS. 
~~·PoUc:i; Pro•isloat. Non~ ·or the insuring agreements, 
exclusions or other provisions of Parts I, II and III of the 
policy or conditions of the policy shall apply to the 
tnsurance afforded l)y thiS Part IV exeepJ the con<litiona 
••Notice~·. ••Action Against . Conioany · (Medical 
Pa ymcnu) ", "~l!angC! ", ·~ ~ign~q~t tt; "C~ncelatioq ~· 
and "D~larattons".; · 
2~ No~c~ of Claim. When loss covered here~nder occurs, 
written notice thereof shall be given by or on behalf of 
the insured or the beneficiary. to the company or any of 
its authorized agents as soon as practicable. 
3. Proof of Oaim; Medical Reports. As soon as 
practicable, the injured person, or the beneficiary in the 
event of death, or someone on his behalf, shall give to the 
company written proof of claim, under oath if required; 
and shall after each request from the company execute: 
authorization to enable the company to obtain medical 
reports and copies of records. .. 
Proof of claim shali be made upon forms furnished by 
t}~~ corpp!inY u~les~ the COmJ:¥lny shall ha VC failed t<? 
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furnish. ~ucb iorms wuhin tiftccn days Jitcr :ccciving 
notice oi claim. 
The: injured person shall )ubmit to physical examination 
by physicians selected by tbe company when and as 
often as tbe company may reasonably require. 
4. Paymeal of Deadl £ndemnity; Autopsy - Dbision 1 
of Co•eraae S. If the decedent insured be survived by a 
spouse who was a resident of the same household at the 
time of the accident. indemnity for death is payable to 
such spouse; otherwis~. if the decedent insured was a 
minor. indemnity for death is payable to any parent 
thereof who was a resident oi the same household at the 
time of the Jccident; otherwise indemnity for death ·is 
payable to the decedent insured's estate. 
The company shall have tbe right and opportunity to . 
make an Jutopsy where it is n~t forbidden by law. 
5. Payment of Indemnity - Coverage T. Weekly 
Indemnity for total disability is payable to the insured 
who is disabled. Subject to prooi llf daim. accrued 

weekly tndemnuy :s payable c:vc:ry four ·Nc:e.l:i .1nd .lJl)l 
balance at termination oi the disability pcrtod for whic:il 
the company is liable. . .. 

o. Beneficiary - Dhisioa l o( Coverage :S. C. .. msc:nt Ill 
beneficiary is not :equ&slte to cam:elation, Jssignmen~, 
~hangc: oi ben~ticiary, or any other ~hange in the: policy: 

1. Dea~tb of ~amed Insured. {f ~he :tam~d insured dies, 
;1ny insurance afforded IJnder this ?art IV with re:;pect 
to any :iurviv•ng insured lhall be ~ominu«:d while the: 
policy is in effect. 

8. Other Insurance. If Jny :nsured under this Part IV 
also is an insured under other coverage or' the: same· kind, 
issued by the company, lny payment for loss under such 
other coverage :ihail :ierve to ;educ.:e. to the: ~xtent IJ( 
:iucb payment, :be company's .>bligation under this P:ut 
IV as respects any loss to such insured .. md the c.:amp~ny 
will return the premium paid ior such duplication oi th.c 
insurance hereunder. .. 

CONDITIOl'tS 

C.:mditions J, ! J and I 5 through 17 .lpply to all Parts. 

Cunditions 1 • .2, 1-' and 4 through 11, .1pply only to the Parts noted thcn::unaer. 

I. Policy Period. Territory tParts 1. 11 ;~ad ((1), This 
policy applies .>nl:y to accidents, occurrences and loss 
during the policy period while the automobile is within . 
the Unitc:d States of America, its territories or 
possessions, ur Canada. or is being transported between 
ports thc:r~f. 

l. Premium (P:arts I. II and Ill). [f the named insured 
disposes of. lcquires ownership of. or replaces a private 
passenger. farm or utility automobile or. with respect to 
Part III. a trailer, any premium adjustment necessary 
shall be made as of the date of such change in 
accordance with the manuals in usc by the company. 
The named insured shall. upon request. furnish 
reasonable proof oi the: number of such Jutomobiles or 
trailers and a description thereof. 

3. No lice. In the c:vent of an accident, occurrence or loss, 
written notice containing particulars sufficient to 
identify the insured and also reasonably obtainable 
information with respect to the: time, place and 
circumstancl!s therc:of. :md the namc:s and addresses of 
the injured J.nd ui ..lVailable witnesses, )hall be given by 
or for the insured to the ~ompany .>r any ~>f its 
Juthonzed J.gents as soon :1s practicable. ln the ~vent~>f 
thc:ft the tnsured shall also promptly notify the police. If 
da&m is made: or suit is brought Jgainst the: insured. he 

shall immediately forward to th!:! ~ompany every 
demand, :toti~e, summons ur ~>ther proc~ received by 
him or his repr~entative. · · · 

.a. Two or More Auaomobil~ 1 P:arts I. 11 ~nd Ill). When 
two o~ more .1utomobiles Jre insured hereunder. ·th~ 
terms of this policy shall apply separately to eacb, but an 
automobile and a trailer uuchcd thereto shall be held 
to be one automobile as res·pc:cts limits vf liability und~r 
Part r of this policy, and separ:ltC J.Utomobiles under 
Part Ill of this policy, including any deductible 
provisions applicable thereto. 

5. Assislaoce and C oopera tioa of th~ Insured (Parts I and 
Ill). The insured shall ~oopc:rate with the 'ompany and, 
upon the company's request. assist in making 
settlements. in the conduct llf suits and in eniorcing any 
right of contribution or indemnity Jgainst any person or 
organization who may be liable to the insun:d because of 
bodily injury, property damage or loss with respect to 
which insurance is afforded under this policy; and the 
insured :;hall Jttend he3rings .1nd trials Jnd Jssist in 
securing Jnd giving evidence Jnd ubtaining the 
attendance vf witness~s. The (J&!ure vr refusal of the 
insured to ..:ooperate with vr JSSISt the company which 
prejudices the compan:/5 deiense ui Jn Jction for· 
damages .msing vut oi thl:! .Jpc:r:mon ur use u( .1n 
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automobile shall constitute non-compliance with tho. 
requirements of the policy that the insured shall 
coopente"with and wist the company. The insured 
shall DO~ eJ.cept at his own cost, voluntarily make any 
payment, assume any obligation or incur any expense 
other than for such immediate medical and surgical 
relief to other.a as shall be imperative at the time of 
acc:idenL · · · 

6. Acdoo A&ainst Company (Part 1). No action shall lie 
against the company unless, as a condition precedent. 
thereto, the insured shall have fully complied with an 
the terms of this policy, nor until the amount of the 
insured's obligation to pay shall have been finally . 
determined ei~her by judgment against the insured after . 
actual trial or by written agreement of the insured, the 
claimant and Jhe company. 
Any person or organization or the legal representative 
thereof who bas secured such judgment or written 
agreement shall thereafter be entitled to recover under 
this policy to the extent of the insurance afforded by this 
policy. No person or organization shall have any right 
under this policy to join the company as a party to any 
action agamst the insured to determine the insured's 
liability, nor shall the company be impleaded by the 
insured or his legal representative. Bankruptcy or 
insolvency of the insured or of the insured's estate shall 
not relieve the company of any of its obligations 
hereunder. · 
(Parts II. IU and IV). No action shall lie against the 
comrany unless, as a condition precedent thereto, there 
shal have been full compliance with all the terms of this 
policy nor, under Part Ill, until thirty days after proof of 
loss ts filed and the amount of loss is determined as 
provided in ~nis poliC}'· 

1. Medical Reports; Proor and Pay meat of Claim (Part 
II). As soon as practicable the injured person or someone 
on his behalf shall give to the company written proof of 
claim, under oath' if required, and shall, after each 
request from the companr. execute authorization to 
enable the company to obtam medical reports and copies 
of records. The injured person shall submit to ohysacal 
examination by physicians selected by the ->mpany 
when and as often as the company may reasonably 
require. 
The company may pay the injured person or any person 
or organization rendering the services and such payment 
shall reduce the amount payable hereunder for such 
injury. Payment hereunder shall not constitute an 
admission of liability of any person or, except 
hereunder, of the company. 

8. lrasured's Dudes Ia !feat of Lou (Part Ill~ In the . 
event oflosathe insurechhall: '· · . · :; : 1;: ~ 11 

(a) protect the automobile, whether or not the loss is ' 
covered by this policy, and any funher loss due to the 
insured's failure to protect shall not be recoverable 
u.nder this policy; reasonable expenses incurred in 
affording such protection ~ball be deemed incurrc4 
~~ the company's request; · 
(b) file with the company, within 91 days after loss, 
his sworn proof of loss in such form and including 
such information as the company may reasonably 
require and shall, upon the company's request, 
exhibit the damaged propeny and submu to 
examination under oath. 

9. Appr&isaJ (Part Ul). U the insured and th~ comPany 
fail to agree as to the amount of loss, either may, within 
60 days after proof of loss is filed, demand an appraisal 
of the loss. In such event the· insured and the company 
shall each select a cOmpetent appraiser, and the 
appraisers shall select a competent and disinterested 
umpire. The appraisers shall state separately the actual 
cash value and the amount of loss and failing to agree 
shall submit their differences to the umpire. An a ward 
in writing of any two shall determine the amount of loss. 
The insured and the company shall each pay his chosen 
appraiser and shall bear equally the other ex~nses of 
the appraisal and umpire. 
The company shall not be held to have waived any of its 
rights by any act relating to appraisal. · 
10. Payme~~t or Loss (Part Ul). The company may pay 
for the loss in money; or may repair or replace the • 
damased or stolen property; or may. at any time before 
the loss is paid or the property is so replaced, at its 
expense return any ·stolen property to the named 
insured, or at its option to the address shown in the 
declarations, with payment for any resultant d~mage 
thereto; or may take all or such part of the property at 
the agreed or appraised value but thero sbaU be no 
abandonment to the company. The company may· settle 
any claim for loss either with the insured or the owner of 
the property. ' 
11. No Beaefit to Bailee (Part Ul). The insurance· 
afforded by this policy shall not inure directly or 
indirectly to the benefit of any carrier or other bailee for 
hire liable for loss to the automobile. ... . 
12. Subrogation (Parts I and Ill). In the event of any 
payment under this policy, the company shall be 
subrogated to all the insured's rights of recovery 
therefor against any person or organization and· the 
insured shall execute and deliver instruments and 
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papers and do whatever (lsc ~ necessary to secure su~h 
rights. The insured shall do nothing after loss to 
prejud~ce such rights. 

16.. Cancellatioa. This. policy mar be canceled b~ thc .. 1·. f~-
insured named as named insured m the declarations by. j · 
mailing to the company written notice statina whca .-1 ' 
thereafter the cancellation shaH be c:ffcc:tivc. This policy i-: I 
may be canceled by. the company by mailing to the ; 
insured named as named insured in the declarations at . ; 13. Chances. Notice to any agent· or knowledge 

possessed by 01ny agent or by any other person shall not 
effect a waiver or a change in any part of this policy or 
estop the company from asserting any right under the 
terms of this policy; nor shall the terms of this policy be 
waived or changed, except by endorsement issued to 
form a part llf this policy, signed by OLn executive officer 
of the company. . . 

14. Limit of Liability - Co•erage H. The company's 
liability shall not exceed $25.00 for each disablement.· 

15. Assignment. A:isignmc::nt of interc:st under this policy. 
shall not bind the company until its consent is endorsed 
hereon: if, however, the insured named as named 
insured in the declarations. or his spouse if a resident of 
the same household, shall die, this policy shall cover (1) 
the survivor as named insured. (2) his legal 
representative as named insured but only while acting 
within the scope of his duties as such, (3) 01ny person 
having proper temporary custody of an owned 
automobile. as an insured, until the appointment and 
qualification of such legal representative, and ( 4) under 
division l of Part II any person who was a relative at the 
time of such death. 

the address shown in this policy written notice stating 
when not less than ten days days thereafter such 
cancelation shall be effective. The mailing of notice as 
aforesaid shall be sufficient proof of .. notice. The 
effective date and hour of cancelation stated in the 
notice sbaJI become the end of the policy period. . 
Delivery of such written notice either by such insured or. 
by the company shall be equivalent to mailing. 
If such insured cancels, earned premium shall be 
computed in accordance with the customary shan rate 
table and procedure. If the company cancels. earned 
premium shall ~ computed pro r:ata .. Premiwn 
adjustment may be made cilhet at the time cancelation 
is effected or as soon as practicable after cancelation 
becomes effective. but payment or tender of unearned · 
p[emium is not a condition of cancellation. 

. . . 
17. Declarations. By acceptance of this policy, the 
insured named as named insured in the declarations 
agrees that the statements in the declarations are his 
agreements and representations. that this policy is 
issued in reliance upon the truth of such representations 
and that this policy embodies all agreements existing 
between ~imself and the company ar any of its ag~p 
rcla~i~g to .. this insuranc~ ... · · · · , · ·~~ .". 

·':' . 
MUTUAl,.. CONDITIONS 'I ~ • .. 

· II ··• :. 'I 

1. Mutuals- Membc:rship and Voting Notice. The first .. 
insured named in the declarations is notified that by 
virtue of this policy he is a member of the State Farm 
Mutual Automobile Insurance Company of 
Bloomington, Illinois, and while this policy is in force is 
entitled to vote: at all meetings of members and to share 
in the earnings and savings of the company in 
accordance wtth the dividends declared by the Board of 
Directors on this and like policies. 

1. No Contineeoc Liability. This policy is non-asseSsable: · 
3. An~ual Meetine. The annual meet!ns of the mcm~.-s 
of· the company shall be held at ats home office al 
Bloomington, Illinois, on the second Monday of June ~t · 
the hour of 10:00 A.M~. unless the Board or Directors 
shall elect to change.the time and place of such ·meeting: 
in which case, but not otherwise, due notice shall be 
mailed eac~ member at the address disclpsed in ~his 
policy at leas~ ten ( 10) ~ay~ prior thereto. - .. 

In Witness Whereof, the State Farm Mutual Automobile Insurance Company has caused this policy to be: signed by: 
its President and Secretary at Bloomington, Illinois. · · · .• .. · · . 

~/~ 
SECRETARY 
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Note: The following endors.=ment applies when the c:ndorsement nwnber appears on tbc da:lar.ation:l pqc. . • , . 

6460.2 VIRGINIA AUTOMOBILE INSURANCE P.LAN .. 
. -. }.' : . i . . . 

It is underswod and agreed that in the ~ent of cancellation of this policy by either insured or the company. the c:amed 
pmniwn caJculated in accordance with the cancel.lation condition of the policy, shall be subject to a minimwn of$25.00 aa 
provided in Sc:ction 18 of the Vtrginja Automobile Insurance Ptan. 

. I. ; . 

' 
Note: The foUowing c:ndo~ment Jpplies when the endorsement nwnber app:ars on the dcdardtions page. 

. I I:, 

6882AQ PRL\'~1. AND COVERAGE CHANGES ENDORSEMENT 

lt is .1greed that, subject l£J all the provisions of the policy 
except w~re modified herein. the (oUowing provj.sion ia 
added: . 

PR&\1RJM AND COVERAGE CHANGFS 

A. Premium Changes 

The premiwn for this polk.)' is based on information the 
company has received from the named insured or other 
sources. The named insured agrees that if any of this 
in.fonnation material to the development of the policy 
premium is incorrect, incomplete or changed. the 
company may adjust th&: premium accordingly during 
the policy period; and to cooperate with the company 
in detennining if this infonnation is correct and 
complete, and to advise the company of changes in this 
intbrmation. · 

Any adjustment of the policy"s premiwn wiD be made 
using the rules in effect at the time of the change. 

.; ;. 

Premiwn ~ustment made be made as the: result of a 
change in: . 
I. automobiles ·insured by the policy, including 

changes in use. 
l driver. driver's age or driver"s marital status.; 
3. coveraies and coverage limits. 

·: 4. rating territofy; 
S. eligibility for discounts or other premiwn credits. 

B. Coverage Changes. · 

1be company may revise the coverages Wlder this 
policy tD provide more protection without additional 
premiwn Charge. lf the company doe:i this and the 
ilamcd insured has the cove which is changed. this 

1u.u wiD automaticall rage vide the additional po-.., f the da • .!.... ~- . Jr. . • ..&.:­coverage as o te u .. reYlSIOn IS Q&o.:ave an U¥;1 

state. Othe~ this poticy contains all of the coverage 
. agreements between the named insured and tfie 
~y. Its terms may not be changed or waived 
except by an endorsement issued by the company. 

. : II'-

.I 

. ·' 
,:J 
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Note: The following CBJor:emcnt applies whc:n tiM: endorsement number is sbown on the declar.uions page. 

6191C DISTRICT OF COLUMBIA EMPLOYEES USING 
AUfOl\IOBILES IN GOVERN!\IENT BUSINESS 

It is ugn:ed that the policy dOtS not apply wuJer t.he Liability Coverc1ges to tbe foUowing insw-eds: 

I. The: District of Columbia or any of its Agencies. 
2. Any person. including the nam~ insured, with respect to bodily injury or property damage resulting trom the 

operation of an automobile by such person as an employee of the District of Columbia while acting wuhin the 
scope of his otfJCe or employment. if such person is relieved from liabilicy because of the provisions of Public law 
86-654 (District of Columbia Employee Non-liability Act), as amended 

Nor.e: The foUowing endorsc:mem applic::s when me endorsement number is shown on the dedar.1tions page. 

~~.1 SOUND RECEIVING A~D TRANSMITI1NG EQUIPMEL"T EXCLUDED 

It is agrec:d ~t any Physical D&ll11age [n.surance a..\forded by the policy is subject to the foUowing additional «:Xclusion: 

This UlSur.mce doc:s not apply to loss at: or damage to any sound receiving or sound receiving and tr.msmitting 
c::quipment designed for use as a citizen's band radio, cwo-way mobile mdio or telephone, or sCanning morutor recdver, 
in:Juding any accessori~ and antennas ~ pennanently instaUed in the opening of the dash·or console of the 
automobile normally used by the motor vehicle manuf~tl.lrer for the installation of a radio. · , . 

Note: Tbis endo~mc::nt replaces any endorsement providing similar coverage. It applies when the endo~ numb!r 
is shown on l:bc: declar.1tions page. ' • . · ,. 

6273H.S SUPPL.E.l\IE!Vf AR \' lJNINSURED MOTORIS'ffi INSURANCE 
(Bodily lnjW')' - Property Damage -Limits- Underimured Motot'W) 

(Virginia) 

- .I 

It is agreed that. widt res~ to such insurance as is atforded by the policy for damages because of bodily injury and 
property damage caused by accident and arising our of the ownership, maintenarr.e or use of an uninsured motor vehicle. 
subdivision (a) of the definition of•"uninsured moror vehicle" is amended to include ''underinsured" motor vehicle, subject 
to £he toUowing provisions: 

1. If limits of liability for such insur.n;e are sta~ in the schedule of this endorsement or in the declarations, and subject 
to 2. below: 
(a) the sptit limits so seated as applicable 10 bodily injwy for ··each person")"each accident" and property damage for 
.. each accident'" shall apply in lieu of any limits then:for stated elsewhere in the policy, and subject to all the renns of the 
policy having reterence thereto, shall be: the total limit of the company's liability for all damages ~use of bodily injury 
and propc:rty damage as the result of any one accident arising out of the ownership, maintenance or use of uninsured 
motor vehicles; or 
(b) me single limit so sratt:d as applicable to bOOily injury and property damage tor "c:ach aa:ident" shall apply in tieu 
of .. my limit therefor statt:d ~Lsewhere in the policy, and subject co all the tenns of the policy having reterence cherero, 
shall be: me total limit of the: company's liability for all damages as the result of any one: accident :lri.sing out of che 
ownership, maintenaoce or use of uninsured motor vehicles; provtded such limit oi liability shall rirsr provide the 
~par.lle linuts ~uired by lhc: Virgima Motor Vehide Satery Rc:sponsibilicy Act as stated in me scht:dule of this 
endorsc:ment or in the do.:lamtions. 
Whc:n ~in retC::rence to chis irbur..ancc: (including this and other endorsements ronning a part of the policy): 
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A IJlOlOr vehick: is '"undl:nnsured .. when. and [0 tb&: extent lhat. Ehe tom! amount of bodily injury and prop:rty dama.ae 
cover.tge ~to~ operc1tion or use o(the motor vehicle~ "available for paymem" for such bodily inJury or 
property dama.ae, including all bonds or deposits of money or secunnes made pursuant to Article 6 of Chapter 6 of1idc 
46.1 of the Code of Virginia (Section 46.1-467 c=t seq.), is less than the total amount of uninsured mororist coven1gc 
afforded any person injured as a result of the op:rdtion or use qf the vehicle. · · · · · 

''Available 'ror paymenl" means the amount of liability insurdl'lCe cov~rdgc applic.lble to the cJairn of the injun:d p:cson 
for J?odiiY inj&Ul or prop:rty damug~ n:duced by dte pa~t of any other clairl'b arising out of the: same: oa:wn:nce. 

lf.an.injured ~rson is ~ntitled co un~rinsured. motorist cover.tge Wld~r mo~ than O!Je policy,~ _to~wing_on.Jer of 
pnonty of policies applies and any amount available: for payment shall be credited agamst such policies 1n tb: tollowing 
order of pnority. 
1. The policy covering a motor vehicle oa;upied by the injured person at the time of the aa:ident; 
2. ~policy covering a motor vehicle not involv~ in th~ acci<blt under which the injured person is a named insured; 
3. The PouCY covering a motor vehicle not mvolved in the: aa:ident under which the injured person is an insured other 

than a named insured. · · ' 
Where there is more than one insurer providing coverctgt: UJ'lder one of the payment priorities set forth. their liability 
shall be proportioned as to their respective Wlderinsw-ed motorist coverctges. 

3. The company shall not bt: obli~ated to make any puyment b:cause of bodily injury or property damag~ to which this 
insurance applies and whkh anses out of the ownership, mainrenance or use of an undennsured motor vehide unuJ 

· after the limits of liability under aU bodily injwy and propc:rty damage liability bonds or ins~ policies respectively 
applicable at the tim.: of me acctdent to damages becluse of bodily injury or because of property damage have been 
exhausted by payment of judgments or settlements. 

4. Exclusion (a) in the: Uninsured Motorists Insur.trx.:e ~ndo~c:nt doc:s not apply to the underinsured motonst.s 
coverctge atTordec:l by this endorsement. 

5. The second paragraph of th~ Other lnsur.ux:e Cundition in rhe Uninsured Motorists lnsur.mce c:ndor.;c:mc:m d~ not 
apply to the underinsured motoruts coverage atforded by this endorsem~nt 

SCHEDULE - LIMIT OF UABIUTY 
Split Limits see amounts in dt:elar • .llions 

Single Limit Bodily Injury and Prop:rty D-clJllage S SO! amount in declardtions c:ou::h ua:ident, provided such limit :Jwll 
first be: Bodily Injury S25.000 ~h pc:rson, SSO,OOO c=lCh accident, Pro.peny ~ 1.!.QJm ~ ~n~ 

Note: This endo~nt replaa=s any similar cover.Jge or endorsement prin\ed in the P.O~· It applic=s when the 
endorsment numb:r is shown on the declamtions pa~. · ~ · .. · · · ... • · · 

6520.7 lJNINSVR.ED l\10TORISTS INSURANCE 
(V~) 

1n consider.Jtion-of the pa)'TllCnt of premiwn and !)ubject to aU of the provisions of this endorsc:Ilk:nt and to th~ applicable 
provisions of the policy, the company agrees with the named ins~-~ foUows: · . . .. · 

I. COVERAGE U - L'NINSURED MOTORJSIS ownenib.ip, maintenance or use of such uninsurc:d motor 
(Damages for Bodily Injury and Pro~rty Damage) · · vehicle. 

The company wiU pay in accordance with &ction 38.2·2206 
of the Code of Virginia and aU Acts a~ndatory thereof or 
supplementary thereto. all swns which the insured or his 
legal rt:presc:ntative shall bt: leg.illy entitled to recover as 
damag~ from the owner or opmttor of an uninsured motor 
vehicle ~use of bodily injury sustainc!d by the insured ur 
prop:rty damag~ cau.sc:d by aa..ident .md arising out uf the 

Exctu9ons 

This insurance dac:s not apply: 

(a} to bodily inJury or pro~rty damage v.1th rc:sp::ct to 
wluch tl}t: insur~ or his legal represc:ntaove shall. Without 
written consent uf the= company. make any seulem~nt "Wllh 
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~ 9r. ~ who may be ~ liable 

(b) to the first twO bWldrcd dollars of the total amount of 
aD propcrry damage as tbe result of any one accident This 
exclusion does not apply if the owner or operator of the 
uninsured moUlr vd:Ude causing the damage can be 

.~ .. 

w~~~~cy~~~~m~~~~~ 
. dcdarations. ' ' :I ' 1 

' ' ' • 

(c) If cJaim is made under this ~ and claim is 
also made Nainst any person or o~tion who is an 
insured wider the bodily injury tiabilir:y or property 
damage liability coverage of the poticy because of bOdily 
injury or property damage sustained in an;accident by 

(c) so as to inure directly or indirectly to the benefit of any a person who is an inswed under this insurcmc:e, any 
· of payment made under~ insuraD::e to or for any such 

identified; . f . 

lDSU1'et property· · . person shall be applied in reduction of any amount 
D. PERSONS INSL1UD which he may be entitled to recover from ~y person 
Each of the following ~ a.p imw-ed Wlder this insurcmce lQ , I or organization who iS" an imured under ·~ bodily 
the extent set forth below: injury or property damage tiabilicy cove~ .. 

. 
1
' • : • (d) Any amount pa~ under this~ because 

(a) the named inswed and, while residents of the same: ~f bodily injury or property damage sustained in an 
hqusc:hold, the spouse and ~lativc:s of either. · · accident by a person who is an insuted under· this 
(b) any other person while cxx:upying JJ1 insured motor 
verucle; and 

(c) any person, with respect to damage he is entitled to 
recovt!f ~usc: of bodily injury to which thi~ in.sur.ma: 
applies sustained by an insured Wlder (a) or (b) above. 

The insuran::e applies separatdy with respect to each 
insured, e."U:epl with respect to the limits of the company's 
liability. 

DL Ul\ttrrS OF LIABILJTY 

Regardless of lhc nwnber of (I) persons or organizations 
wbo are insureds I.IOOer this insurance. (2) persons or 
organizations who sustain bodily injury or property damage, 
(3) daims made or suits brought on account of bodily injury 
or property damage, or (4) motor vehicles to wruch this 
insurance applies, 

(a) If the schedule or declarations indicate split limits of 
liability, the limit of liability for bodily injury stated as 
applicable to "each person" is the limit of the 
comp111y'S liability for all damages because of bodily 
injury sustained by one person as the result of any one 
accident and, subject to the above provision respecting 
.. each pc:rson··. the limit of Hability for bodily injury 
stated as applicable to "each accident", is the total limit 
of the company's liabilicy for all damages because of 
bodily injury sustained by two or more persons as the 
result of any one accident The limit of liabilir:y for 
property damage stated as applicable to each aa:ident 
is lhe total limit of the: company's liability for all 
damages ~use of property damage to all pro~rty of 
one or more insureds as the result of any one accident. 

(b) lf the schedule or declarations indicate a single limit 
of liability, the limit of liability staled as applicable to 
''c:uch accident" is the totaJ limit of the company's 
liability for all damages as the result of any on~ accident; 
provided such limit of liability shall first provide the 
separate limits required by the Virginia Motor Vehicle 

insurance shaD be redt.ad by an sums paid because of 
such bodily injury or property damage by: or on behaJf 
of the owner or operator of an uninsured motor vehicle. . . . ···. 
(e) Any amount recoverable as damages because of 
bodily injwy or property damage sustained in an 
accident by a person who is an insun:d under this 
insur.m.:e shall be redoced by aU swns paid because of 
such bodily injury or property damage by or on behalf 
of any person or organization jointly or severolly liable 
together with the owner or operator of an uninsw'ed 
motor vehicle for such bodily injury or ~rty damage 
~uding all sums pUd ~r the ~ injury or 
property damage coverage of the policy. · · · · · 

IV. POUCY PERIOD: TERRITORY 

This insurance applies only to accidents which occur during 
the policy period and within the United Stares of America, 
irs territories or possessions, or Canada. 

V. DEFINITIONS 

When used in reference to this insunu~. (including 
endorsements forming a pan of the policy): 

bodily injuy - means bodily injury. sickness or disease, 
including death, sustained by a pc:oon who is an insured 
Under (a) or (b) of the Persons Insured provision; 

bit-and-run veltide - means a motor vehicle which causes 
an ciccident resulting in bodily injury to an insured or 
property damage. provided; 

(a) tht!r~ cannot~ ascertained the: idc:ntity of c:ithc:r the 
operator or the owner of such motor vehidc:; and 
(b) the insured or someone on his b::tullf shall have 
reported the accideru promptly to ~i~r ~ ~mpany, 
or a law-<nfo~ment offiCer. 

insured motor veJtide - means a motor vehicle rc:gistered in 
Virginia wtth respect to which the bodily injury and property 
damage liability coverage of the policy applies but shaD not 
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Q;iud.;.tl ~ ~hiJe being ~ withuut tb= p.:~ of 
the owner; , . . . . . . ! 

moror wDdD - mean~ a land mo(Or vehicle or trailer other 
than .. '• 

aa:o~,~th tbc·manuaJa iotua by tb: wmpw1y. !f 1hc 
earned, prcuuum tbua computed ~- the.·~ 
p~um~ the~~-~-~ tl\e exas5 C9 the 

=~~~:~~~.~~ .. ~ 
(a) a fann type tr£10r or othc:r c=quipmc:nt dt:signed for c. ~~()(Claim; ~edialf ~ r,rooc of l.ol& As soun 
~~nci~y off pub~ roads. while not upon p_ublic as p~ti&:ab(Cy the tnSured ur otfjr RCt"SO~ making claim . 

~ ~ve ~ the CC?mpany· wri~ proof of cliliij\, .urifer aath : 
(b) a v~ op:rdted on rdils ur "''J !tlt~r-~ or •f req~, _mcluding full partjcuJars Of the nature apd ~tent 
(c) a vehicle while located for use as a re.sideta or of the IOJUnc:s, treattnc:nt, and other ~tiifs eliterin~ into the · 
pren:Uses; , , det~rmination of the amount paYclhle hereunder. Proof of 

CUII1Ied imured - rnean:i the person named in the craim :iha11 be made upon forms t\imisbcd 'br tile 'oompany . 
unless the company shall have faiJeci"to fumislfsuch forms 

declarcltions of this polX:y and includes the spouse if a wiijlin 1 s days after ~jving no~ of.~. · .. . , 
r=iident of the same household; ·' · ...... 
~·nyina - means in or upon or entering into or alighting' The injured person shall submit to physical examinations by 
---r --. physicians selected by the · c:ompally when and as the 
from; : · ·. · · · company may reasonably n:quire and he:, or in the ~vent of 
propeJ1y dama&e -~ injury to or destruction of ( 1) an his incl~cy. his le8!£l represeJltatiYC. or in the event of hiS 
insured motqr vc:hiclc owned by the named insured or hiS death his ~ representative or the persons or ·persons 
spouse, if a resident of the same ho~hold and the contc:nts · entitled to sue therefor. shall upon each requc:st from the: 
of such motOr vehicle, and (2) any other property (except a company execute· authortzation to enable the company·to 
motOr vehicle) owned by an insured and located in Virginia; ob~ medkal reports and cop(es of records. 

relame - means a person related to the nam~ insured by The insured or other person making claim for damage to 
blood. maniage or adoption who is .1 restdent oi the same property shaU flle proof of loss with the company within 
household; sixty days after the occurrence of loss. unbs s\dl time: is 

extended in writing by the ~m~y. in the fonn of a ~iworn, 
IIIJiaiured mocor vebide - means: statement setting fonh the interest of the insured and of an 

( ) hicle ·th ·'-~ -'-: others in the property affected. any encumbrclnCCS thereon, a a motor ve W1 respect to u .... owne,~up, the acnw.l cash valtW thereof at time ·of.'- the a-....-t, · 
maintenance or usc of which thc:re is. in at least the JUNo ..... ""'61, 

amowns specified in the Virginia MotOr Vehicle Safety place, time and cause of such Joss. and the de:scriplion and 
Responsibility Act. neither (i) cash or securities on me amowns of aD other insurance covering such ~­
witb the Vtrginia Commissioner of Motor Vehicles nor Upon the company's request, the insured..sball .exhibit tbe 
(il) a bodily injury and property damage liability bond damaged property to the company. 
or insurarx:e polX..-y. applicable at the time of the With respect to claims alleged to have ~'\,ut of thl: 
au=ident with ~-p:ct to any person or organization ownership, maintenance or use of a hit-and-run ~ if the 
legally responsible for the use of such vehicle, or with · insured has not obtained a judgment against John Doe. the 
respect to whic~ there is such a bond or insurclllCe policy liability of the uninsured mororist may be establi4ihed, as 
applicable at tilt: time or the :nidenr but the company .~tween the insured and the . company. by filing with tb: 
writing the same is or becomes insolvent or denies company within a reasonable tim&: after the accident a 
coverJge thc:rewtder; or statement under oath that the ~ or his lqrdJ 

(b) a hit-and·run vehif.:le as derin~ representative tlas a cause or causes of action arising out of 
such accident for damages against a person ur persons 

VL CONDlTIPNS wh~ identity is WtaSCenaina.ble, sem,ztg forth the: tbcts in 
support thereof,· and shall present clear and convincing 

A. Policy ProvWons. None of the Insuring Agr=nents, evidence that there was a hit-and-run vehicle involved in the 
Exclusions. 'Conditions or other provisions of the policy shall ~l · · · ' • i 

apply to the insur.mce afforded by this c:ndo~ent except 
the Conditions "Notice", ''Insured's Duties in the Event of D. Nodce of Legal Actioo. lf, b:foce the company makc:s 
lms", ''Subrogation", ''Changes'', .. Assignment", payment of loss hereunder, the inst.U"ed or his legal 
.. CanceUation .. and "'Declarntions... ~resentativc:. shall institute any legal action for bodily 

inJury or property damage against any pc:rson or 
B. Premiwn. lf during the policy period the number of organization legally ~-ponsible for the use of a motor 
insw-ed motor vehicles owned by the named insured or vehicle involved in the accident, a copy of the summons and 
spouse and registered in Virginia changes, the named complaint or other process served in coMection with soch 
insw-ed shall notify the company during the policy pc!riod legal action shall be forwarded immc:diatdy to the company 
of any change and the pcemiwn shall be adjusted in by the insured or rus legal representative. 
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£. Ocber lmuance. With respect to bodily injury to an 
insured while occupying a motor vehicle not owned by the 
narned insured. this insurance shaU apply only as excess 
instuance over any other similar insurclnCe avd.ilable to such 
insured and applicable ~ such vehicle as primaly insurcm:.e. 

E:tcepr as provided in the ·foregoing p.mtgrdph. if the 
insured lws other similar bodily injucy in.surunce available to · 
him and appiX:abJe to the accident. the company shall not 
be liable for a greater proportion of any loss to wtuch this 
~ovemge applies than the limit of liability hc:reunder bears · 
to the swn of the applicable limits of liability of this 
insurance and such other insur~. · 

With respect to property damage. this insur.mce shall apply 
only as excess insura.nce over any other valid and coUectiblc 
insurance of any kind applicable to such property damage. 

With respect to an accident wherein an ~ployee of a 
self-insured employer receives a worker's compensation 
award for injuric::s resulting from an accident with an 
uninsured motor vdude. such awclfd shall be: set otf against 

· .. ~ 

any j~t for ~ awdl'dcd ror personal injurict.· 
n:sulnng from such aa:idcnL . • . ~·. :.• ~i 
F. Payment ot l..osi by tbe CocnpMoy. Any amount due. 
hereunder is payable 

(aJ to the: ~ or 
(b) if the insured be a minor to his parent or guardian, 
or ,: 

(c) if ~ insured be deceased to his surviving sP<>use, 
othel'Wl.SC 
(d) to a person authorUecl by law to receive such 
paytl'lent o~ a person legally c:nti~ to ~ver fhs .. 
~ w "' *payment repn=selll$1 . .! 1 

provided, the company may at its option ~Y any amount 
due hereunder in accordance with division (d) hereof. 
G. This endorsement replaces any omer provisions of thie' I 
pc?.licy, including any endorsement fanning a part thereof, 
atfording similar insurdllCe with respect to any ~es 
arising out of the ownership. maintenance or use al' an 
uninsured motor vehicle or a hit-and-run vehicle. · 

SCHEDt;LE 

LIMfl' 9F LlABlLITY ••. l' ... 

Split Lumts 
LunitS of liability stated in declardtions 

Single limit 
limit of l-iability stated in declarations provided su:h limit shall first be: 
Bodily lnjwy . . S2S,oo:> each person 

$50,00> each accident 
Prop:rty [)cUnage S 10.000 each accident 

. I • 

. I 

.,.. ... 
. !. 

Note: The foUowing endorsement applies when the Cndorsemen~ number is shown oq the ~tions page. 
• • I r 'I , _ I •• • t t t ,, .. 1 , , 1 

. .... ·~c. 

I J' 

~~FEDERAL El\lPLOYEF.S USING AUfOMOBILF.S IN GOVERNMENT BUSINESS 

[tis agreed that the policy does not apply wtder the Liability. Coverages to the following as insureds: 

1. The United States of America or any of its agencies; 
.... : 1· .• ;. 

2. Any person. iD:luding the named insured, with respect to bodily injury or property damage resulting from the 
open1tion of an automobile by such person as an employee of the United States Govenunent while. acting within 
the scope of his otT~ee or employment. if the provisions of Section 2679 of Title 28, United States Code (Federal 
Tort C.1aims Act), as amended. require the Attorney Genetal of the United States to defend such person in any civil 
action or proceeding which may be brought for such bodily injury or property damage, whether or not the incident 
out of which such bodily injury or property damage arose has been reported by or on behalf of such ~rson to the 
United States or the Attorney Genc:rJJ. 
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Nore: U' both covc:rdgcs D and G are provid.:d under P..ut Ill endocscmcnt 6259V applies but if only cov.=r.&gt: 0 is 
provided. c:ndorscment 6259Y appti.:s. • 

6259V PHYSICAL DAMAGE ENOORSL\-tENf 
Part m . 

It is agm:d that 

I. With n:spcct to such coverage as is aJforckd under the Comprehensive cover.tge, •• shall be dedu.'tcd trom the amount 
of each lo6a as to each automobile. 

2. With respect to stdl coverage other than as enumerated in paragraph 1 above, ••• shall be deducted from the amoWlt 
of each lOss as to~ automobile. 

3. The: foUowing exclusions are added: 
T1Us pol)cy does not apply under Part Ill: 
(1) to loss to the automobile while being operdted in any pR"alTallged or organized rdcinS or speed contest or in 

practice or prepwation for any sldl contest; 
(2) to any loss to the automobile ~ out of or during the use of such automobile for the transportation of any 

explosive subscance. flammable liquid, or simi1arty hazardous materials, except such transpOrtation as is incidental 
to ordinary household or farm activities of the named insured; 

•• Sc:e amount with coverage Din declardtions. 
••• Sec amount with coverage G in declarations. 

62S9Y PHYSICAL DAMAGE ENDORSEi\1ENT 
Partm 

It is agn:ed that 

1. With respect to stdl coverdge as is afforded Wlder the O>mprehensive coverdge, •• shall be deducted from the amoWlt 
of each loss as to each automobile. 

2 The following exclusions are added: 
This policy does not apply under Part III: 
( 1) to 1oss to the automobile while being op:rdtcd in any prearranged or organized racing or speed contest or in 

practice or preparation for any such contest; 
t2) to any loss to tbc automobile arising out of or durina tbc use of sucb ·automoale for the transportation of any 

explosive substance, tlammable liquid, or similarly haiardous materials, except such transportation as is in::idental 
to ordinary household or farm acuviries of the naJncd insured; 

•• See amount with coverage D in declarations. 

Nore; Wben Coverage R is shown in the declarations, this endorsement replaces any similar coverage in the policy. 

6230.2L LOSS OF USE 
COVERAGER 

The company agrees to reimburse the named insured for 
any necessary transportation expense incum:d not 
exceeding S 10 per day or totaling more than $300, due to 
the loss of w;e of an insured motor vebjde because of 
damage caused by ao::ident to su:h vehicle. 

1. This endorsement does not apply in the event of a 
theft· of such vehicle for wtuch transportation 
expense reimbursement coverage is provided under 
the pol)cy. 

2 1be total payment Wldcr this insurance shall not 
exceed the aCtual cash value of such vehicle at the 
time of loss. 

3. A:i used herein insured motor vdUcle means the 
vehicle dcl:nbed in the declarations and for which 
a specific premium for this coverage is charged. 

This endorsement is ~ to such exclusions, conditions, 
and other terms of the policy as are applicable to the 
Comprehensive. Ftre. Windstorm. Theft, Etc., and/or 
ColliSion coverages which are not in:onsistent herewith. 
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