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IN THE CIRCUIT COURT OF FAIRFAX COUNTY
RICHARD CLARK WEIDMAN and
WILLIAM JEFFREY WEIDMAN,

Plaintiffs.

vs.

..•
:

WILLIAM WEIDMAN
9505 Neuse Way
Great Falls, 'Virginia

AT LAW NO. 83760

.

Defendant.
RICHARD CLARK WEIDMAN and
WILLIAM JEFFREY WEIDMAN,

Petitioners,

vs.

CHANCERY NO. 105995

WILLIAM WEIDMAN,
9505 ~euse Way
Great Falls, Virginia
Responde.nt.
RICHARD CLARK WEIDMAN,
Plaintiff.

vs.
WILLIAM WEIDMAN
9505 Neuse Way
Great Falls; Virginia
Defendant.

..
.:•
.

CHANCERY NO. 106051

.•
NOTICE AND MOTION TO DISQUALIFY

PLEASE TAKE NOTICE that on Friday, July 8, 1988, at 10:00

a.m. or as soon thereafter as counsel maybe heard, counsel for

EXHIBIT \

'-{
111

Richard Clark Weidman and William Jeffrey Weidman will bring on

for hearing this Motion to Disqualify William L. Babcock, Jr.
and the law

fi~m

of Ross. Marsh & Foster and, in support of

said Motion. state as follows:
1.

Richard Clark Weidman, William Jeffrey Weidman, and

William Weidman are members of the same family.
2.

Disputes arose between the family members which

resulted in a rupture of the family relations.
3.

Thereafter. the the above-captioned lawsuits were

filed along with three other actions which had been previously
filed by Richard Clark Weidman and William Jeffrey Weidman
against their father, William Weidman.
4.

The facts and circumstances surrounding the three

cases are generally related.

s.
•

William L. Babcock, Jr. was intimately involved with

the Weidman Family prior to the rupture of the family
relations.

In May of 1984, Richard Clark Weidman, William

Jeffrey Weidman and William Weidman retained William L. Babcock
as the family•s attorney in order to develop an estate plan for
the entire Weidman family.
6.

.

William L. Babcock, Jr. assisted the Weidman Family

and drafted various estate planning documents, including the
Weidman Family Inter Vivos Trust and the William Weidman
Revocable Trust.

- 2 -
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7.

William L. Babcock. Jr.

was

the recipient of

substantial confidential information from the Weidman family as
the family attorney.

e.
~amily

A family dispute arose and relations between the
members broke down, which

~esulted

in the arrest of

William Jeffrey Weidman and Richard Clark Weidman on September
15, 1987.

9.

At Law No. 83760 is a cause of action of malicious

prosecution against William Weidman.
10.

William Weidman, in his deposition of May 10, 1988,

has implied that he will rely on the defense of advice of his
attorney, William L. Babcock, accordingly, William L. Babcock
will be a factual witness in that case.
11.

Chancery Action No. 105995 is a Bill of Complaint to

remove William Weidman as

T~ustee

of the Weidman Family Inter

Vivos Trust.
12.

William L. Babcock, Jr. was involved in the

formulation of the idea for the Weidman Family Inter Vivos
Trust, and
13.

prepare~

a draft of the trust.

Furthermo~e.

William L. Babcock, Jr. has been

intimately involved in the administration of the Trust on
behalf of William Weidman.
14.

Therefore, William L. Babcock, Jr. bas a conflict of

interest in defendinq William Weidman in the Weidman Family
Inter Vivos Trust, which he helped create, and with which he is

- 3 -
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intimately involved.

In addition, it is very possible that

William L. Babcock, Jr. will be a witness in the case to remove
William Weidman as Trustee of the Weidman Family Inter Vivos
Trust.
15.

In Chancery No. 106051, Richard Clark Weidman is

asking the court to compel specific performance of his father's
promise to make an estate plan. or in the alternative to award
him damages for services rendered to his father.
16.

As was stated above. William L. Babcock, Jr. was

intimately involved in the estate planning of the Weidman
Family. and thus, has a conflict of interest in representing
William Weidman against a former client, Richard Clark Weidman.
17.

Furthermore, William L. Babcock, Jr. should be a

witness in that case as well.
18.

WHEREFORE, Richard Clark Weidman and William Jeffrey

Weidman hereby ask this court to grant them their Motion to
Disqualify William L. Babcock, Jr. and the law firm of Ross,
Marsh & Foster, P.C. as counsel to William Weidman.
· RICHARD CLARK WEIDMAN
WILLIAM JEFFREY WEIDMAN
By counsel
BEES. BROOME & DIAZ, P.C.

By:~~~~~~~==~~==~~

He r
randenstein, Jr.
Cou
for Plaintiff
813 Leesburg Pike, suite 810
Vienna, Virginia 22180-2702
(703) 790-1911

- 4 -
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foreqoing Notice and
Motion to Disqualify was hand-delivered to Bernard J. DiMuro,
Hirschkop, DiMuro & Mack, P.c. at 108 North Columbus Street,
P.O. Box 1226, Alexandria, VA 22313-1226, this ~ day
of
-::s""'-' L'-'{
, 19 8 8.

SAR:mbw
0428n

- s-
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V I R G I N I A :
IN THE CIRCUIT COURT OF FAIRFAX COUNTY

i

..,!
I

and
MARY ELLEN WEIDMAN,

\'/ILLil\H ~'IEIDHAN

I

I
i

I

Complainants

vs.
DR.

IN CHANCERY NO. 104209
RICH,\RD CLl\RI< ~·lEIDl·\l\N

and )'/ILLIAi-1
~-~E I Di·\.1\N I

JEF~.,REY

Respondents.

---------------------------:1 '
!

WILLIAM JEFFREY WEIDMAN,

I

Plaintiff

I .
'

I

'IS.

LA;·/ NO.

83539

Ll\\'1 NO.

83540

t'/ILLI:\H :·IE IDHAN,

Defend3nt.

·--------·- -- ----·----------RICHARD CLARK

t·lEID~·\AN,

Pl3intiff

vs.
t·l ILLIAH :·IE I Df·lAN,

.I

.I

Daieudant .

------- --------------·----

l
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RICHARD CLARK WEIDMAN
WILLIAM JEFFREY

and

~vEIDMAN,

.

.

Plaintiffs

vs.

LAW

NO.~

t"liLLIAl1 WEIDMAN,

Defendant.

IN RE:

MARY ELLEN

FIDUCIARY NO. 41866 -

WEIDMAN

NQTICE

TO:

AND

~QZIQI

WILLIAH WEIDMAN
c/o William L. Babcock, Jr., Esquire
Ross, Marsh & Foster
324 North Fairfax Street
Alexandria, VA 22314
PLEASE TAKE NOTICE that on the 3r~~~y of June, 1988,

at 10:00 a.m., Richard Clark Weidman and William Jeffrey
Weidman, by Counsel, will move the Court to disqualify William
L. Babcock, Jr., Esquire, and the firm of Ross, Marsh and
Foster, as counsel in the above-styled causes on the grounds
that William L. Babcock, Jr.'s previous representation of
Richard Clark Weidman and William Jeffrey Weidman and present
representation of William Weidman creates an actual conflict

2
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of interest which in the interest of justice necessitates his
withdrawal or disqualification as counsel in these cases.
RICHARD CLARK l'lEIDMAN
WILLIAM JEFFREY WEIDMAN
By Counsel
DUNN, McCORMACK,
MacPHERSON & MAXFIELD
3925 University Drive
Fairfax, VA 22030
(703) 591-6055

.

•

BY:

.. /}

·l

/<·· ..
•"/

~,,

/

.i

.

/~; ~

//..'
/

'

•

-~-::f_:(t~~_(L~;~~_(.&J£: .·

Brian M. McCormack
Counsel for Richard
Clark Weidman and
William Jeffrey Weidman
CERTIPICA%£ QP SERVICE

I HEREBY CERTIFY that a true copy of the foregoing
NOTICE AND MOTION was hand delivered to William L. Babcock,
Jr., Esquire, Counsel for William Weidman, this 27th day of
f4ay, 1988.

~1 //_ i'tY7
/)-/,/J
/ . . .,. ~
._/ / ~
/_t~~-~:_!_
____~--JBrian M. McCormack
·

ACOP~ TEST6·
WARREN E. BARRY, CLERK

3

By:~;,; ... ; J'?~

1i

eputy Clerk~
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0 I R G I N I A:
IN THE CIRCUIT COURT OF FAIRFAX COUNTY
RICHARD CLARK WEIDMAN and
WILLIAM JEFFREY WEIDMAN.
Plaintiffs.
vs.

AT LAW NO. 83760

WILLIAM WEIDMAN.
Defendant ..
NOTICE AND MOTION TO DISQUALIFY
PLEASE TAKE NOTICE that on Friday. September 16. 1988, at
10:00 o'clock a.m .• or as soon thereafter as counsel may be
heard. counsel for the Plaintiffs shall move the Court to
disqualify William L. Babcock. Jr. and the law firm of Ross.
Marsh & Foster from continuing to represent the Defendant in
this matter. and in support thereof. respectfully states as
follows:
1.

That the Plaintiffs cause of action is a suit for

malicious prosecution against the Defendant.
2.

That the Defendant intends to rely upon the defense

that his actions were taken in reliance upon advice of
Mr. Babcock, his attorney.
3.

That Mr. Babcock is a necessary witness in this case.

4.

That DR 5-101 and DR 5-102 mandates the withdrawal of

Mr. Babcock as counsel.
WHEREFORE, the Plaintiffs respectfully request that
William L. Babcock and the law firm of Ross. Marsh and Foster

be compelled to withdraw as counsel of record and for such

other and further relief as to the Court may seem just and
proper.
RICHARD CLARK WEIDMAN
WILLIAM JEFFREY WEIDMAN
By Counsel
REES, BROOME & DIAZ, P.C.

By: ~~~~~~===7~~~~~-----
. randenste· , Jr.
1 for Plainti fs
8133 eesburg Pike, Suite 810
Vienna, Virginia 22180-2706
(703) 790-1911

CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing Notice and
Motion was hand delivered to Bernard J. DiMuro, Counsel for the
Plaintiff, at Hirschkop, DiMuro and Mook, 108 North Columbus
Street, ~st Office Box 1226, Alexandria, Virginia 22313,
this
day of September, 1988.

f

HFB:mbw
39541

- 2 -
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V I RG I N I A :
IN THE CIRCUIT COURT OF FAIRFAX COUNTY
WILLIAM WEIDMAN and·
MARY ELLEN WEIDMAN,
Complainants
vs.
DR. RICHARD CLARK WEIDMAN
and WILLIAM JEFFREY
WEIDMAN,
Respondents.

...
.
.:
.:
.
.

IN CHANCERY NO. 104209

..
.
:
..••:
..

LAW NO. 83539

.
..•:
..•
..•
..

LAW NO. 83540

:

FIDUCIARY NO. 41866

:

WILLIAM JEFFREY WEIDMAN,
Plaintiff
vs.
WILLIAM WEIDMAN,
Defendant.
----~--------- .... -~-~---~

RICHARD CLARK WEIDMAN,
Plaintiff
vs.
WILLIAM WEIDMAN,
Defendant.

__________ ____________ .
.,..

._.

IN RE: MARY ELLEN WEIDMAN

1

i

i

!

PBAECIPE

COME NOW Richard C. Weidman and William J. Weidman, by
counsel, and withdraw their motion previously filed herein to
disqualify William L. Babcock, Jr. as counsel in these causes.
RICHARD C. WEIDMAN
WILLIAM J. WEIDMAN
By Counsel

DUNN, McCORMACK,
MacPHERSON & MAXFIELD
3925 University Drive
Fairfax, VA 22030
(703) 591-60~
BY:

~§_K~~--Br1an M. M~rmack

Counsel for Richard
Clark Weidman and
William Jeffrey Weidman

CERTIPXCATI

I HEREBY CERTIFY that a true copy of the foregoing
NOTICE AND MOTION was hand delivered to Bernard J. DiMuro,
Esquire, this 8th day of September, 1988.

A:t~--------~Ormack
Btian

2
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V I R G I N I A:
IN THE CIRCUIT COURT FOR FAIRFAX COUNTY
WILLIAM JEFFREY WEIDMAN,

Petitioner,
vs.

CHANCERY NO. 105995

WILLIAM WEIDMAN and
ANN WEIDMAN JUDGE

Respondents,

RICHARD CLARK WEIDMAN,

Petitioner,
vs.

CHANCERY NO. 106051

WILLIAM WEIDMAN,

Respondents,

RICHARD CLARK WEIDMAN and
WILLIAM JEFFREY WEIDMAN,

PlaintiffS,
vs.

AT LAW NO. 83760

WILLIAM WEIDMAN,

Defendant.
PRAECIPE

WILL THE CLERK OF THE COURT please note that the
Petitioners/Plaintiffs in each of the above-captioned
proceedinqs hereby withdraw their Motion to Disqualify
previously filed on or about the Sth day of July, 1988, and

··:-

originally argued on the 8th day of July, 1988, without

prejudice.
RICHARD CLARK WEIDMAN
WILLIAM JEFFREY WEIDMAN
By Counsel
REES, BROOME & DIAZ, P.C.

By:
andenstein, Jr.
e
or Richard Clark Weidman
and William Jeffrey Weidman
8133 Leesburg Pike, suite 810
Vienna, Virginia 22180-2706
(703} 790-1911
CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing Praecipe was
hand delivered to Bernard J. DiMuro, Counsel for the Plaintiff,
at Hirschkop, DiMuro and Mook, 108 North Columbus Street, Post
Office Box 1226, Alexandria, Virginia 22313 and to William L.
Babcock, Jr., at Ross, Marsh & Foster, 324 ~th Fairfax
Street, Alexandria, Virginia 22314, this
day of
September, 1988.

HFB:mbw
39531

-

2 -
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V I R G I N I A :
IN THE CIRCUIT COURT OF FAIRFAX COUNTY

.

RICHARD

c.

WEIDMAN, M.D.,
Plaintiff,

..

v.

AT LAW NO.

86836

:

WILLIAM L. BABCOCK, JR.' et al.,
Defendants.
DEFENDANTS' REQUEST FOR PRODUCTION OF DOCUMENTS
COMES NOW, the defendants, William L. Babcock, Jr. and
Ross, Marsh, Foster, Meyers & Quiggle, by counsel, pursuant to
Rule 4:9 of the Rules of the Supreme Court of Virginia, and
requests that the plaintiff produce the following documents
which are believed to be in the possession, custody or control
of the plaintiff or his counsel, for inspection and/or copying
at the offices of Jordan Coyne Savits & Lopata, 10486
Armstrong Street, Fairfax, Virginia 22030, on or before
December 23, 1988.
PRELIMINARY STATEMENT
A.

"You" and "your" means the plaintiff(s) and all

agents and representatives and all other persons acting on
behalf of or representing the plaintiff(s).
B.
LAW OFFICES
JORDAN COVNE
SAVITS & LOPATA
:1486 ARMSTRONG STREET
FAIRFAX, VA 22030

"Writing" or "document" !!leans any written material,

whether typed, handwritten, printed or otherwise, or any
photograph, photostat, microfilm, tape recording, or other

1703) 246-0900

reproduction thereof, including without limitation, each note,

125

memorandum, letter, telegram, circular, release, article,
report, prospectus memorandum of telephone or personal
conversation or tape or other recording thereof, financial
statement, analyses, chart, account, book, draft, summary,
diary, transcript, agreement or contract.

c.

"Communication" means writing, telephone conversa-

tions, oral conversations other than telephone conversations,
and meetings.

REQUESTS

1.

Please attach the contract, or any other written

instrument, which the plaintiff alleges will support the
creation of a fiduciary relationship, or may give rise to the
creation of a fiduciary relationship, between the plaintiff
and Mr. Babcock, including the names and addresses of the
individuals holding such written materials.
2.

All records, bills, ledgers, files, memoranda,

financial data, minute books, or other documents which were
generated by the alleged attorney/client relationship.
3.
LAW OFFICES
JORDAN COYNE
SAVITS & LOPATA
0486 ARMSTRONG STREET
FAIRFAX, VA 22030

All documents which support your claim of

damag~s

•.

MARSH, FOSTER, MYERS & QUIGGLE
By Counsel

(703) 246·0900

- 2 -
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JORDAN COYNE SAVITS & LOPATA
10486 Armstrong Street
Fairfax, Virginia 22030
(703) 246-0900

By

n/1 ;Wr

Barry R. Peretz
Thomas Moore Lawson

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true copy of the foregoing
Defendants' Request For Production Of Documents was mailed,
postage prepaid, this

day of December, 1988, to:

Brian M. McCormack, Esquire
Dunn, McCormack, MacPherson & Maxfield
3925 University Drive
Fairfax, Virginia 22030
Counsel for Richard c. Weidman, M.D.

Barry R. Peretz

L.AW OFFICES
JORDAN COYNE
SAVITS & LOPATA
)486 ARMSTRONG STREET
FAIRFAX, VA 22030
(703) 246·0900

- 3 -
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V I RG I NI A :
IN THE CIRCUIT COURT OF FAIRFAX COUNTY
RICHARD C. WEIDMAN, M.D.,
Plaintiff
vs.

AT LAW NO. 86836

WILLIAM L. BABCOCK, JR.,
~t

sl ... ,

.
.

Defendants.

COMES NOW the Plaintiff, by Counsel, and in response to
the Request for Production of Documents previously served upon
him herein states as follows:
1.

All such documents have already been provided to

the Defendant, William L. Babcock, Jr., in the context of the
Motion to Disqualify William L. Babcock, Jr. as counsel for
William Weidman in Chancery No. 102409, Law No. 83539, Law No.
83540, Law No. 81533 and Fiduciary No. 41866, Circuit Court of

Fairfax County.

Plaintiff adopts the documents produced

therein as being his response to the Request for Production of
Documents in this case.
2.
3.

Same response as to document request number l.
See attached summaries of billing state::1ents.

Plaintiff objects to providing complete statements

i~

that

1
128

doing

so

would

reveal

privileged

attorney-client

communications.
RICHARD C. WEIDMAN

·II

By Counsel
DUNN, McCOID!ACK,
MacPHERSON & l1AXF I ELD
3925 University Drive
Fairfax, VA 22030

!

(703) 591-6055

C~BTJ:fiCA'r~

I HEREBY CERTIFY that a true copy of the foregoing
RESPONSE TO PRODUCTION OF DOCUMENTS was mailed,

postage

prepaid, to Barry R. Poretz, Esquire, Counsel for Plaintiff,
I 2

Vn

.

this --~-- day of February, 1989 •

.<) /

----t~-----------------------Brian M. McCormack

'

2
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•

-

•

•

- • ..- •

....... _ . .

I

•

....-

~

"•-.

•
V I R G I N I A :
IN THE CIRCUIT COURT OF FAIRFAX COUNTY
WILLIAM J. WEIDMAN,
Plaintiff,

.

v.

:l,,

AT LAW NO.

86867

WILLIAM L. BABCOCK, JR., et al.,

IIil

Defendants.

i;tl

DEFENDANTS' REQUEST FOR PRODUCTION OF DOCUMENTS

i

!
I

COMES NOW, the defendants, William L. Babcock, Jr. and
Ross, ·Marsh, Foster, Meyers & Quiggle, by counsel, pursuant to
Rule 4:9 of the Rules of the Supreme Court of Virginia, and
requests that the plaintiff produce the following documents
which are believed to be in the possession, custody or control
of the plaintiff or his counsel, for inspection and/or copying
at the offices of Jordan Coyne Savits & Lopata, 10486
Armstrong Street, Fairfax, Virginia 22030, on or before
December 23, 1988.
PRELIMINARY STATEMENT
A.

"You" and "your" means the plaintiff(s) and all

agents and representatives and all other persons acting on
behalf of or representing the plaintiff(s).
B.
LAW OFFICES
JORDAN COYNE
SAVITS & LOPATA
10486 ARMSTRONG STREET
FAIRFAX, VA 22030

"Writing" or "document" means any written material,

whether typed, handwritten, printed or otherwise, or any
photograph, photostat, microfilm, tape recording, or other

(703) 246-0900

reproduction thereof, including without limitation, each note,
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••

;

•

•

memorandum, letter, telegram, circular, release, article,
report, prospectus memorandum of telephone or personal
conversation or tape or other recording thereof, financial
statement, analyses, chart, account, book, draft, summary,
diary, transcript, agreement or contract.

c.

"Communication" means writing, telephone conversa-

tions, oral conversations other than telephone conversations,
and meetings.

REQUESTS

:j

'I

l
!I
!I

q

1.

Please attach the contract, or any other written

instrument, which the plaintiff alleges will support the

i

i

creation of a fiduciary relationship, or may give rise to the

I

creation of a fiduciary relationship, between the plaintiff

I
!I;•

and Mr. Babcock, including the names and addresses of the
individuals holding such written materials.
2.

All records, bills, ledgers, files, memoranda,

financial data, minute books, or other documents which were
generated by the alleged attorney/client relationship.
3.
LAW OFFICES
JORDAN COYNE
SAVITS & LOPATA
10486 ARMSTRONG STREET
FAIRFAX, VA 22030

All documents which support your claim of damages.
MARSH, FOSTER, MYERS & QUIGGLE
By Counsel

(703) 246-0900

- 2 -
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•

I

·Iq
I'

•

JORDAN COYNE SAVITS & LOPATA
10486 Armstrong Street
Fairfax, Virginia 22030
(703) 246-0900

II

ll

!I
!I

!II
•'
,I
·J

By

!I
il

IL£[

JWL

Barry R. Peretz
Thomas Moore Lawson

:I
:i

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true copy of the foregoing
Defendants' Request For Production Of Documents was mailed,
•I

!

I

oJ

ij

I,

IIjl

postage prepaid, this

~day

of December, 1988, to:

Brian M. McCormack, Esquire
Dunn, McCormack, MacPherson & Maxfield
3925 University Drive
Fairfax, Virginia 22030
Counsel for William J. Weidman

I

I

!I

Barry R. Peretz

I

I
LAW OFFICES
JORDAN COYNE
SAVITS & LOPATA
10486 ARMSTRONG STREET
FAIRFAX, VA 22030
(703) 246·0900

I,
II

II

- 3 -
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V I R G I N I A :

IN THE CIRCUIT COURT OF FAIRFAX COUNTY
WILLIAM J. WEIDMAN,
Plaintiff
vs.

AT LAW NO. 86867

WILLIAM L. BABCOCK, JR.,
~t

sl.:.r
Defendants.

COMES NOW the Plaintiff, by Counsel, and in response to
the Request for Production of Documents previously served upon
him herein states as follows:
1.

All such documents have already been provided to

the Defendant, William L. Babcock, Jr., in the context of the
Motion to Disqualify William L. Babcock, Jr. as counsel for
William Weidman in Chancery No. 102409, Law No. 83539, Law No.
83540, Law No. 81533 and Fiduciary No. 41866, Circuit Court of
Fairfax County.

Plaintiff adopts the documents produced

therein as being his response to the Request for Production of
Documents in this case.
2.
3.

Same response as to document request number 1.
See attached summaries of billing statements.

Plaintiff objects to providing complete statements in that
: .-; 0.
,_
...
i··-0
RECt..t·• ~ .. ....,u

\

'j \~~g

1
133

.

-,.

.

doing

so

would

reveal

privileged

attorney-client

communications.
WILLIAM J. WEIDMAN

By Counsel
DUNN, t1cCORMACK,
MacPHERSON & MAXFIELD
3925 University Drive
Fairfax, VA 22030
(703) 591-6055

BY:

_J'~-----------------

Brian M. McCormack
Counsel for Plaintiff
C~B~I~IC~~g

I HEREBY CERTIFY that a true copy of the foregoing
RESPONSE TO PRODUCTION OF DOCUMENTS was mailed,
prepaid, to
this

Bar~y

12"!! day

postage

R. Poretz, Esquire, Counsel for Plaintiff,

of February, 1989.

2

13

5

liQ~IIRllil

1
2

MR. McCORMACK:

I would like to aake a brief

J

opening atatement tbat I think will bave a

C

well have a bearing on thia depoaitioD ••

5

Are we on the record aow?

~ariDG

~ou

OD or aay

coDduct it.

6

I am Brian McCoraaek of DuDD, McCoraack, McPheraon

7

and Maxfield and we are about to commence tbe depoaitioD of

8

Richard

9

currently pending before the Circuit Court of rairfax

10

c.

Weidman pertaining to •even caaea that are

County.

11

MR. DiMURO:

I think it'• aore than •even, but

12

whatever the Dumber ia.

13

MR. McCORMACK:

Well, I think it'a •even.

lut iD

14

any event, I want to go on the record in relation to tbe

15

four caaea that I filed on behalf of aichard

16

William J. Weidman, or either of tbea

17

those are

Chancer~

11

Fidueiar~

41866, and I want to at thi• tiae go on record

11

Dotifying eounael for William Weidman that •• are

20

withdrawing our aotion to di•qualify William labeoek ia

21

thoae four pending ca•••·

12
23

c.

Weidman and

in4ividua11~,

&Dd

No. 104209, Law 13539, Law 135•6 aad

Bow, of tbe aeven eaaea I aentioaed, three of tbea
were filed by the law firm of aeea, Brooae aa4 Diaz, aa4
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1

Benry lran4enatein aa

2

William J. Weidman in thoae eaaea.

J

I

~ounael

for Riebard C. Weidaan and

a• authorized to aake an appearance

to4a~

iD

•

those eaaea for tbe limited purpoae of with4rawiDg tbat

5

portion of the aotion to

'

and filed by Mr. lrandenltein,

diaqualif~

~••••

pending lD tbo•e

whi~b

ia baaed upon our

7

aaaertion, or ay elient•' aaaertion that Mr. Willi .. Babeoek

8

previoualy aerved as their attorney.

2

'

OUr withdrawing that portion of the aotioD ia DOt
in any way to affeet the pendeDey of the reaaiaiag

10

inten4~4

11

part• of the •otion whieh eall for Hr.

12

diaqualification on the ground• that be au•t be a witneaa in

13

thoae three pen4iDg eaaea.
MR. DiMURO:

1t

Ba~eoek'•

Juat ao I ean be clear what

juat

15

aaid, aa to the four eaaea iD whieb

16

filing counael, tbe aotioD to diaqualify i• withdrawn iD ita

17

entirety OD all ground•.

11

. 11

KR. McCORMACK:
aotioD we

oDl~

~ou

are

~ou

~oun•el,

Well, I believe if

~ou

•• the

read tbe

•tate4 one groUD4, but whatever tbe

20

groUD4a -- the ground• we •tate4 are tbe grouada that be wa•

21

previoualy the attorney for •? e1ieDt8.

Row that aotion oD

22

tbo•e ground• ia witb4raWD, aD4 there i•

DO

23

aotion to diaqualify in tho•• ca•••·

COU.IIIHB IIYDS UPO&'l'liiG
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7

1

MR. DiMURO:

I think we are on the aaae wavelength.

2

I juat want to aake aure I underatand that aa a re•ult tbere

J

i• DO pending •otion to diaqualify agaiDat 1111 Babeoek iA

C

the four ease• in whieh you are tbe filing eoUD•el.

5

MR. McCORMACK:

~bat•a

rigbt.

ADd 1 onlr want to

6

add that we atill believe the aotion waa proper and i•

1

proper, but I have been directed, for reaaona that I doD't

1

want to get into nov, but l have been directed br •r elienta

9

to withdraw that aotion in thoae four eaaea.

10

MR. DiMURO:

Okay.

And the three ea•e• in whieh

11

aeea, Broome and Diaz i• the filing eounael, to the extent

12

the aotion to diaqualify ia baaed on the alleged prior

13

repreaentation of Bill

14

and Jeffrey Weidman, that portion i• withdrawn alao.

Bab~oek

15

HR. HeCORMACK:

16

KR. DiMURO:

~hat•a

of your elient• or aicbard

right.

So -- but that•a atill leave• the

17

Reea, Broome and Diaz aotion to diaqualifr to the extent

11

Bill Babeoek ought to be a witn•••·

11

MR. McCORMACK:

OUght to be or I gue•• it would be,

20

a• I under•tand it, our poaition would be not

21

ought to be a witne•• but that be au•t be a witD•••·

21
23

MR. DiMURO:

Okay.

onl~

that he

Well, that'• a aatter we eaa

di•eu•• aore.

COKRIKNB MYBRI
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•
1

2
J

What ia the practical
tbia depoaition?

~o ~ou

MR. McCORMACK:

effe~t

in teraa of !iniabing

bave a poaition?
Well, it'a rour depoaitioD aad l'•e

C

juat been appriaed of thia deeiaion, whieb I

5

ao it'• premature for ae to apeeulate on that.

6

it'a a deeiaion you bave to aake.

1

MR. DiMURO:

eon~ur

in, aDd

Alao I tbink

Well then, with rour perai•aion and

1

given the faet that thia ia •omething that

t

on ae, I'• going to take 10 ainutea before we begin to

10
11

~u1t

waa dropped

eonaider what ahould be done.
Obvioualy I'• going to go review tbo•e tour

12

pleadinga, the four initial pleading• in tboae tour ea•ea,

13

••e bow that

1C

the queationa, and aay not.

15

affe~t• ay

MR. HeCORMACK:

queationing.

Okay.

It aay belp to narrow

Let ae juat -- aDd I kDow

16

thia ia for the record, and I apologize !or ruDDiDg it up,

11

but from the paper• l bad, ! put together thoae eaae number•

18

and I a••um• they're correet, but ju•t

19

•nag by virtue of one digit being off, the diatinetion l'a

20

drawing i• between --

21

22

2S

KR. DiMURO:

c&D look at thea

10

that ! don't bit a

1'11 bring rou the pleading• and

wou

~ourael!.

Kl. HeCORMACK:

~e

ea1e1
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9

1

lrandenatein on the one hand and the ea•••• four ca•e•

2

iDitially filed by ae On the Other band.

3

MR. DiMURO:

All right.

Well, let ae go take a

C

look at the pleadings and •ee where that take• u•.

5

(Whereupon, a reeeaa waa taken.)

6

MR. »iMURO:

While we've been off the record I went

7

and got ay pleading file, and Mr. McCoraack'• ea••• are

I

Fiduciary Ro. 41866, Law Ro. 13540 -- and that'• a

t

eorreetion from ., that we •entioned earlier.
MR. McCORMACK:

10
11

Yeah, I agree that that'• the

proper number, CO.

12

MR. DiMURO:

Law Ro. 83539, wbieh agaiD i•

13

•omething Mr. HeCormack'• office filed, and

1•

104209, which ia •omething Dr. William Weidman, lr. filed, I

15

believe through Bill Babcock.

11

Chancer~

Bo.

ID those four easea Hr. MeCor•ack i• aetiDg ••

17

eounsel for the Weidman •on• and the eDtire aotioD to

18

di•qualify i• withdrawn, whatever ground• •tated, whether it

11

be one or a dozen.

20

drawer detinue action, •ome •ort of cabinet, and %

21

ua4eratan4 that'• been Donsuited baaed on what Mr. HeCor.aaek

22

told ae.

23

~e

Law Ho. 11533 refer• to tbe four

so that i•n't at i••ue bere.
~·

remaining ease•, wbieb are Mr. Branden•teiD'•

COIUliiiNB IIYDS UPOilTDIG
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10

1

re•pon•ibilitr and for wbicb Mr. McCor•ack i• aakiDg a

2

8peeial appearance today and ••king a •pecial

J

repre•entation, are Cbaneerr 105995, relatiDg to the later

•

vivo• tru•t, Law Ro. 13760, which ia a aalicioua pro•ecution

5

•uit, and Chancery Ho. 106051, which relate• to allegation•

6

of

7

contracta.

ap~eific p~rforaanee

a

'

and quantum •eruit of alleged oral

Tbo•e last three eaaea, the •otion to diaqualifJ ia
witbc!rawn •• to any ground• alleging Babcock ••• the

10

attorney for the Vei4aan aon•: other groUD4• •tated baven't

11

been withdrawn.

12

MR. McCORMACK:

13

MR. DiMURO:

1t

lsaentiallJ the other groUDda are that

be ought to be a witne•• in thoae three ea•••·

15

MR. McCORMACK:

16

MR. DiMURO:

17

Right.

Be au8t be a witae••·

All right.

It'• a aatter of

aemantica.
HR. llcCOIMACK:

11
19

That•• right.

OD

It aight be.

J '4 ratber be clear

it.

20

MR. DiMURO:

21

(VhereupoD, a di•cu••ioD ••• beld off tbe recor4.)

Off the record.

22

(Bxbibit Ro. 21 •••

2J

aarked for ldeatlflcatloa.t
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1

V I R G I N I A :
IN THE CIRCUIT COURT OF FAIRFAX COUNTY

2

3
4

------------------------------x
.
WILLIAM J. WEIDMAN
I

s

Plaintiff,

6

versus

7

WILLIAM W. WEIDMAN 1
Defendant.

8
9

10

AT LAW NO. 83539

------------------------------x
RICHARD

c.

WEIDMAN, et al.,

11

Plaintiffs,

:

12

versus

.

(
13
14

IS

WILLIAM

w.

WEIDMAN,

AT LAW NO. 83760

:

Defendant.

------------------------------x

16

Fairfax, Virginia

11

Friday, September 16, 1988

18

The above-entitled matter came on to be heard before

19

the Honorable J. Howe Brown, Jr., a Judge in and for the

20

Circuit Court of Fairfax County, in Courtroom 5-G, Fairfax

21

County Judicial Center,

22

Vi:r;ginia 2 2 0 3 o, beginning at approximately 12: 2 0 o'clock

23

p.m., before Gail M. Landis, a Verbatim Court Reporter.

4110 Chain Bridge Road, Fairfax,
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2

APPEARANCES:

1

For the Plaintiffs:

2

s

BRIAN M. McCORMACK, ESQUIRE
Dunn, McCormack, MacPherson &
Maxfield
3925 University Drive
Fairfax, Virginia 22030

6

HENRY F. BRANDENSTEIN, JR., ESQUIRE

7

Rees, Broome & Diaz
8133 Leesburg Pike, Suite 810
Vienna, Virginia 22180

3
4

8

For the Defendant:
9

BERNARD J. DiMURO, ESQUIRE
Hirschkop, DiMuro & Mook, P.C.
108 North Columbus Street
Post Office Box 1226
Alexandria, Virginia 22313

10

II

(

12
13

CONTENTS
14
IS

ARGUMENT OF COUNSEL

3

16

E X H I B I T S
17

None.
18

19

20
21

22
23
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3
1

2
3

P R 0 C E E D I N G S

(The Court Reporter was sworn.)
MR. DiMURO:

Judge, as you know, the case is

4

pending over some motions to disqualify, and I represent

s

William Weidman, Sr., and they represent the sons.

6

Praecipes have been -- we took one son's

7

deposition for eight hours, and then they took Mr. Babcock's

8

depositions for ten to twelve hours.

9

what the time period is.

I am not quite sure

At the end of that deposition, the

10

motions to disqualify in all seven cases .were withdrawn

11

orally on the record, and praecipes have been filed on the

12

basis that Babcock used to represent the sons.

13

That took care of the motion to disqualify in

14

all of Mr. McCormack's cases.

In Mr. Brandenstein's three

IS

cases, that left the grounds that Babcock is a necessary

16

witness in those cases.

17

In those flat three cases on that ground, they

18

have now filed praecipes withdrawing the motion in its

19

entirety in two of the cases, leaving one case left where

20

there is a motion to disqualify, the malicious prosecution

21

suit saying he is a necessary witness.

22

A couple of preliminary matters, Your Honor.

23

I think we are all in agreement that if the court would

Anita B. Glover U Associates, Ltd.
Post Ofllce Box 100
Fairfax Station, VIrginia 2%039-0100

Prince William

(703)~~J·
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4

1

entertain a written order vacating the stay in discovery in

2

all of the cases as of today, we can proceed.

3

THE COURT:

4

MR. BRANDENSTEIN:

s

do that.

6

them.

I

THE COURT:

8

MR. DiMURO:

10

Okay.

We are ready to

I omitted to bring

That should be done.

The second preliminary matter.

Your Honor, I am, after over $20,000 in fees on a motion to
disqualify, somewhat amazed at what they have done.
I will probably file something later on how

11

(

Yes, sir.

have got the orders drafted.

7

9

All right.

12

I

feel the court should address their withdrawal of the

13

motion, but for the moment I would ask the court to enter an

14

order saying that the motions are withdrawn with prejudice

IS

in this case or won't be revisited in this case.
. They refused to state

16

that to me,

or

I

17

proposed an order to that effect, and I don't think they can

18

just withdraw a motion, especially one of this magnitude,

19

without the court saying that motion is over with in this

20

case.

21

various cases, but technically speaking, it is always with

22

leave of court.

23

I understand motions get kicked from week to week in

Once a pleading is filed, I think it is within

Anita B. Glover f4 Associates, Ltd.
Post Office Bo• 100
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5

1

the breadths of the court.

2

say it won't be revisited in a case, especially a motion of

3

this magnitude.

4

Depositions went on for hours.

s

Mr. Babcock's files was a very difficult task, because I had

6

to separate privileged matters from nonprivileged matters.

7

That is the second preliminary matter.

Going through

The third preliminary matter, Your Honor

8
9

we have been back here since you said depositions would be

10

taken, and we have had some fights over the depositions.

11

Judge Fitzpatrick,

12

depositions to another five hours.

13

having trouble getting the second son's deposition.
On

14

at one point,

~

limited Mr.

Babcock's

I came back, and I was

Friday, Judge Middleton ordered that

IS

Babcock would complete his last hour of deposition that

16

afternoon.

17

we did begin after that.

18

an hour and a half.

Richard Weidman will begin right after that, and
There was some delays where I did

And Judge Middleton, on the record, ordered

19

(

And the court has to say or can

20

that motion to deny Babcock is overruled.

21

your depositions, you get six hours.

22

Weidman, and the court said, Richard Weidman to be done today

23

and tomorrow.

Anita B. GloverS Associates, Ltd.
Post Office Box 100
Fairfax Station, Virginia 22039.0100

I will give you

I asked of Richard
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6

1

That afternoon, we finished Babcock.

There

2

was some delays.

3

roughly, I say, what time would you like to start tomorrow

4

morning, Mr. McCormack.

s

evening for the six hours.

6

want to resume another day, the earliest we could do it would

7

be Monday.

We begin Richard Weidman,

and at 5:30

Well, we are ready to continue this
We can•t start tomorrow.

If you

8

Mr. DiMuro -- the Judge ordered it tomorrow

9

morning, and Richard Weidman says, who argued the motion that

10

morning with Jud·ge Middleton, pro se -- Richard Weidman, five

11

or six hours later, says, the Judge did not order it tomorrow

12

morning.

13

Middleton, he did not order it tomorrow morning.

14

Weidman says, he can testify to that.

Mr. McCormack says, who wasn't present before Judge
And Richard

IS

Your Honor, if I might tender the --

16

THE COURT:

17

MR. DiMURO:

Well, what is the motion?
Well, my motion is for sanctions.

18

I had a court reporter.

I knew what happened.

I had to have

19

a court reporter there the next morning, and I prepared for

20

a deposition.
They didn't appear for the deposition, Your

21
22

Honor.

I would suggest a $250 sanction for my preparation

23

time and the $65 costs for the court reporter.
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7

THE COURT:

1
2

Well, didn't you ever continue

it?
MR. DiMURO:

3

That would have been the Saturday

4

before a Thursday hearing, and Labor Day was in the middle.

s

We were all under the impression last Thursday, September

6

8th, was the hearing date on these motions.
THE

7

8

COURT:

Yes, I know.

I

don't know how

that happened.
MR. DiMURO:

9

However it happened, I got a

10

phone call from Mr. McCormack on Saturday.morning at 11:00,

11

after I had dismissed the court r$porter -- we had been

12

waiting for a half hour or so --·saying we will do it on

13

Monday, Labor Day, or Tuesday, he offered Tuesday.
At that point, I am stuck between a rock and

14

IS

a hard place.

I am not going to do it on Labor Day, because

16

I had family plans.

17

five hour deposition on Tuesday that I am going to have to

18

have transcribed overnight going to do me for a Thursday

19

motion.

And Tuesday, what good is a four hour,

20

THE COURT:

21

MR. DiMURO:

And the point is moot now, it

THE COURT:

Well, when he said he wasn't

22

23

And the point is moot now.

appears.
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1

coming, you called off your court reporter, didn't you?
MR.

2

DiMURO:

Well,

I

didn't,

Your Honor.

3

Well, they didn't say -- all they said was, Richard Weidman,

4

at the deposition, at the end of the deposition, the Judge

s

did not order it tomorrow morning.

6

did not order it tomorrow morning, and Richard Weidman says,

7

I can testify to that. I was present and argued the motion,

8

and that is a misrepresentation of what the Judge said.

9

said nothing of the sort, and it goes on •.

Mr. McCormack said, he

He

THE COURT:

Okay.

12

MR. DiMURO:

Well, the deposition broke down.

13

THE COURT:

10

11

But eventually, you must

have left.

Well, did you say, I will see

14

you in the morning, or did they say we are not coming back,

IS

or how did it end?

16

something.

I

MR. DiMURO:

17

mean,

somebody must have known

Mr. DiMuro -- this is the end of

18

the deposition, we are ended for this evening.

I will be

19

here tomorrow morning at ten o • clock ready to resume the

20

deposition.

21

and then Mr. McCormack says finally, I would like to just put

22

on there that we are here one hour and twenty-two minutes

23

into Richard Weidman's deposition.

Whereupon a discussion was held off the record,
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9

And I don 1 t see anywhere -- they disagree with
just read you the transcript.

2

what Judge Middleton said.

3

But they never say they are not coming, and I am between a

4

rock and a hard place.

s

there the next morning, and they decide to show up and obey

6

the court order, then I am the one who is --

MR. DiMURO:

$65

for an

fee, and

Those would be the two preliminary matters,
Your Honor.
These certainly are not five

THE COURT:

13

14

minute matters.

as

half hour matter.

don't think we are going to get to the

I

MR. DiMURO:

16
17

last case

18

Brandenstein's motion.

is what

is

The motion to disqualify in the

pending,

THE

COURT:

20

MR.

McCORMACK:

21

matter that Mr. DiMuro addressed.
THE COURT:

22

and

that would be

Mr.

All right.

19

23

appea~ance

I would ask for $200 for my time in preparinq overnight.

11
12

How much did you pay for the

court reporter?

9

10

If I don't have a court reporter

THE COURT:

7

s

I

I

Your Honor, on the second

have forgotten what the second

matter was.
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10

MR. McCORMACK:

The second matter was whether

2

sanctions should be imposed for the fact that we did not go

3

to his office on Saturday morning, September Jrd.
COURT:

You say he had three, right?

4

THE

s

MR. McCORMACK:

6

He had two -- well, he has a

third one, the third one is to be argued by Mr. Brandenstein.
MR.

7

We agreed on the preliminary

DiMURO:

8

matter that the discovery is now vacated, the discovery stay

9

is vacated.
Okay.

All right.

10

THE COURT:

11

So, I just have two things to decide, whether

12

it is to be withdrawn with prejudice or without, and the

13

sanctions.

14

MR. DiMURO:

Yes.

IS

THE COURT:

Okay.

16

MR. McCORMACK:

Your Honor, on the sanctions

17

question -- my client on September 2nd argued the motion pro

18

se, because I was unavailable.

19

days notice, but in any event, I was unavailable.

20

elected to do it on his own.

21

At

the

time

22

depositions that

23

the benefit of a written order.

~ame

We had gotten less than five

we

went

to

And he

continue

the

day, Friday, the 2nd, we·did not have

Anita B. Glover f4 Associates, Ltd.
Post Olllce Box %00
Fairfax Station, VIrginia 22039·0100

(703) ::&'7S.a63fl
::&18-8606
Prince William Metro fi4JO.Z070

150

11

1

My client I would proffer to the court, would

2

testify under oath, that he believed that Judge Middleton's

3

ruling was that the deposition would be completed on Friday

4

or Saturday and not Friday and Saturday as it reads.

s

that is what he represented to me.

And

6

And I told Mr. DiMuro at the conclusion, when

7

he said he was ending Mr. Weidman 1 s deposition, Dr. Weidman • s

8

deposition, for the 2nd, and he said that the deposition is

9

set for tomorrow morning, I said, we have

10

that.

~disagreement

on

We don't believe that it was set for that time.

11

And I made clear at that time -- I don't think

12

Mr. DiMuro will dispute this -- that we said we would come

13

back Monday.

14

Saturday to reconfirm that we would come back Monday or at

JS

any time during that week that he wanted us back.

I called him.again the following morning on

16

Secondly, my clients do have visitation rights

17

with their mother, based on Judge Jennings' court order, on

18

Saturday from 12:00 noon until 5:00 p.m. or 6:00 p.m., I

19

believe it is.

20

setting for Saturday was to be at ten o'clock.

And the deposition that Mr. DiMuro was

21

Now, I can't deny that that is what Judge

22

Middleton ruled, but I would state to the court that my

23

client

would

testify

under

oath
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12

misunderstood that.

1
2

And it was no intent -- there was no intent

3

on our part to interfere with Mr. DiMuro's completing the

4

deposition.

s

time.

6

Friday to complete it, and he said no, we have to come back

1

tomorrow.

We gave him Monday and Tuesday, Wednesday, any

We said we will stay there as long as you want on

so,

8

I. apologize

if there was a misunder-

9

standing, but I don't think there was any intentional or

10

intent to obstruct the completion of discovery, and that

11

under the circumstances, sanctions would be inappropriate.

12

On the question, Your Honor, of whether the

13

motions should be withdrawn, the motion to disqualify should

14

be withdrawn with prejudice -- I think in fact the whole

IS

thing is moot, because as a matter of fact, we withdrew the

16

motions, on the record, on September 2nd.
And we followed it with a formal motion filed

17
18

.

on September 8th, saying that we were withdrawing the motions

19

to disqualify.

20

before the court to rule upon, because we have withdrawn the

21

motions.

22

23

So, I don't really think there is anything

But

I

would

point

out,

when Mr.

DiMuro

expresses some indignation at the attorneys fees that have
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1

been incurred, I would point out that the reason we withdrew

2

the motions is because we were required to represent to Your

3

Honor this motion on the docket prior to November,

4

November, was the earliest date certain, without a time

5

restriction upon it.

6

would take no more than two hours to get it on that Thursday.

7

In fact, when we got into over twenty hours

late

We had to represent to you that it

8

of discovery,

9

DiMuro would dispute this, that it would be difficult if not

10

it became apparent,

and I don't think Mr.

impossible to present this motion in two hours.

11

And furthermore, Your Honor, my clients had

12

decided at that time that they wished to pursue other

13

remedies regarding Mr. Babcock.

14

discovery

IS

impression that his position is ethically untenable, and they

16

have filed actions against him personally.

has

only

They still feel and the

intensified

their

belief

and

our

17

And then on Thursday of last week, when the

18

motion couldn't be heard because it hadn't been on the

19

docket, it became apparent that we can't get the motion ruled

20

on for months, that the cases are in a stay posture, that

21

they wish

22

different forum.

23

disposed

instead to proceed against Mr.

of

in

Babcock in a

There was no way the matter could be
two

hours.

So,

it
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circumstances that we elected to withdraw our motion.
2

And I would point out to Your Honor that if

3

we wanted to, we could non-suit the underlying cases, and

4

that would be totally without prejudice.

s

the court's ruling on a collateral motion such as whether

6

counsel should be disqualified has a res judicata effect

7

until the underlying suit is over.

8

think either party could appeal that until the suit that the

9

motion was made in had been ruled upon.

1o

And I don't think

In other words, I don't

But in any event, we haven't asked the court
we are not asking the court at this point to rule on that

11

--

12

motion.

We are withdrawing it.
And I would say, Your Honor, Am. Jur. 2nd,

13
14

Motions,

Rules

and

Orders,

Section

22,

referring

to

15

disposition of motions generally without hearing, in there

16

it states, generally, a party who makes a motion during the

17

course of a trial may withdraw it at any time before the

18

court has made an order responsive to the motion, at least

19

where nothing has occurred to prejudice the opposing party

20

by the motion to withdraw.

21

They go on in that paragraph to say, that the

22

only affectable withdrawal of a motion is to leave the record

23

as it stood prior to its filing.
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So, I think what Mr. DiMuro is trying to do
2

is to get a

res

judicata determination to benefit Mr.

3

Babcock, who is now his client.

4

last time we were before Your Honor in this matter.

s

trying to get a res judicata determination without a hearing

6

on the merits.

That has changed since the
He is

7

And I think we will sign his order, and we are

8

willing to say that the motion is withdrawn, but we don't

9

think

1o
11

it

should

be

ruled

on

as

being

dismissed

with

prejudice.
MR. DiMURO:

Your Honor, two salient points.

12

He just said he wasn't here the Friday of Judge Middleton's

13

ruling because he was unavailable.

14

Mr. Richard Weidman's proffer to the court

15

that day -- my counsel is in his office and prepared to come

16

if Your Honor wishes him to be here.

17

the idea that I would go ahead and pro se on this, because

18

every week we have been

19

frivolous motions.

20

He said he agreed with

in here by Mr.

DiMuro making

That is an untruth.

He has also told you his client will testify

21

today that it was an honest mistake.

When he was under oath

22

on that Friday afternoon, he said -- McCormack says, he did

ll

not order it tomorrow morning.

And Richard Weidman says, I
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can testify to that.
2

This whole motion to disqualify, and twelve

3

hours of Babcock's deposition, just to file personal lawsuits

4

against him, is a big smoke screen.

s

going to withdraw that motion after his deposition and sue

6

the man.
I will tender my motion for sanctions, and I

1
8

will set it for term day.

9

around,

10

They knew they were

and all I

But this court is getting jerked

am here for today is $250 worth of

sanctions for that Saturday morning.
THE COURT:

11

I don't know whether I am getting

12

jerked around or not, and I have got to be up front and

13

honest with you about this.

14

We don't obviously make decisions in court

IS

because of who the lawyers are, but Judge Jamborsky has an

16

expression.

11

say the sun is dark at noon, you say, when did the eclipse

18

start.

19

go to the window and look.

20

lawyers who if they told me the sun was not shining at noon,

21

I would say, when did the eclipse start.

He says, there are certain lawyers who if they

There are others who say, it is dark at noon and you
All the lawyers in this case are

22

I don • t know anything about any lawyer in this

23

case, except that you are honest and have always been up
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1

front with the court.

2

evidence, whose ox is being gored, but somebody is really

3

doing something bad here, and

4

eventually,

I

don't know who it is.

But,

guess we are going to find out.

I

But

s

I

6

preliminary fashion.

7

going to rule.

am not goinq to rule on it in some
We will have to find out.

mean,

I

8
9

so, I can't decide, certainly without

for example, you say, they always

intended never to do this.

Well, that is not the kind of

10

lawyering that

11

Brandenstein.

1-2

to from you or Mr. Babcock either.

13

decide it.

I

So, I am not

am used to from Mr.

McCormack or Mr.

And it is not the kind of lawyering

I

am used

.•

MR. DiMURO:

14
IS

So

I

am not going to

Your Honor, they are purely on

negligence grounds, you know, inadvertence.
THE COURT:

16

What

I

am going to do at this

17

point with regard to those motions to withdraw is -- they say

18

they want to withdraw them.

They are withdrawn.

19

And you are right, you have another forum in

20

which you can test whether they ever had intent to do it or

21

not.

22

because the lawyers say they want to withdraw them.

23

And we will get to it.

MR. DiMURO:

But the motions are withdrawn,

Yes, sir.
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THE

COURT:

As far as the sanctions are

2

concerned, I have listened, and I don't think reasonably you

3

could have thought they were really coming that day.

4

again, that may be part of the jerking around.
The case that you present is,

5

Now

they never

6

really intended to follow through any way, so they were just

7

filing this motion frivolously.

8

a sanction could be fashioned out of that.

And if that is true, then

9

But just based on how the parties acted· that

10

night, I don't think there is any way you reasonably could

11

have believed they were coming back that ne?'t day.

12

I think you took what action you thought you had to take.

And so,

13

But I am not going to give you your $65, and

14

I am not going to give you your other money, because the

15

other money is going to

16

going to await finding out whose ox was being gored here.

17

Somebody's was.

the money for fees for you, is

Somebody is doing something really frivolous

18

19

here, and I don't know who it is.

20

it is lawyers, but somebody is dead wrong in this thing.

21

This isn't a case where somebody is making some kind of an

22

honest mistake.

23

And I am not suggesting

I don't know whether it is the sons or the
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father or the lawyers or who, but some day I hope we find
2

out, because this thing is ridiculous.

3

twelve lawsuits filed, and motions to disqualify this one and

4

that one, and motions to do this and that and the other

s

thing.

There are ten or

Somebody is using somebody's money.

6

MR. DiMURO:

7

THE

Yes, sir.
And

COURT:

I

don ' t

know why.

But

8

anyway, we are going to leave it open to find out.

9

way to leave it open is to allow them to withdraw their

10

motions, and then if you be so advised, you can file your

11

motion for sanctions.
MR.

12

And the

We will see where we go from there.

DiMURO:

I

just want the record to be

13

clear.

We were addressing the -- the court was just ruling

14

the request for fees for that Saturday morning-.THE

IS

COURT:

And the only basis I deny it is,

16

because I don't think you could reasonably have believed they

17

were coming.

18

morning and whatever else you have had to pay, if the motions

19

were the kind of frivolous motion you say they were.

2o

will have to get argued at some point.

21

care of Mr. McCormack?

But I leave open the question of that Saturday

22

MR. McCORMACK:

23

MR. DiMURO:

So that

Now, does that take

Yes, sir.

Yes, sir.
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THE COURT:
2

MR.

Bye .

DiMURO:

Mr.

Brandenstein

has

a

3

substantive motion, and I really do think it is really going

4

to take twenty minutes.

s
6

THE

minutes.

Well, it is 12:20.

I mean, it is 12:40.

MR. DiMURO:

7

8

COURT:

You have ten

We started at 12:20.

Before he starts, I am available

next Friday, if you want to try it next Friday.
THE COURT:

9

Well, there is another avenue.

10

There is another out that you have, you know.

11

could think of saying, well, Judge, you just ruled on four

12

or five cases, but this is a separate case, and so we get

13

another half an hour.

14

MR. DiMURO:

IS

MR. BRANDENSTEIN:

16

19
20
21

We thought about that earlier.
That was tried earlier,

Your Honor.

17

18

One of you

THE COURT:

How long will it take to hear

MR. DiMURO:

Twenty minutes.

this?
I have three

cases I would like you to read.
MR. BRANDENSTEIN:

Twenty minutes.

I would

22

like to give you some stuff to look at and let you take it

23

under advisement and then --
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THE COURT:
2

minutes.

There must be ten cases here.
MR. BRANDENSTEIN:

3

4

(Discussion off the record, not reported by the court
reporter.)
THE COURT:

7

8

·,

.

Okay.

Who is speaking?

What is

this in now?
MR. BRANDENSTEIN:

9

{

Your Honor, this comes on

in connection with Law No.

s
6

Well, I will give you your twenty

10

Case

11

prosecution filed by Richard Weidman and William Jeffrey

12

Weidman against their father, William Weidman.

83760,

Your Honor.

It

This comes on in Law No.
is

a

suit

for

malicious

13

As a background for the case and some of the

14

facts, the allegations of facts, set forth in the motion for

IS

judgment, the sons had b.een living in their father's home

16

for a period of five years, and then approximately three and

17

a half years, there came a point in time when their father

18

asked them to leave.

19

They had thousands of pounds and thousands of

20

dollars worth of personal property in the residence.

They

21

refused to leave.

Their father called the police.

The

22

police came to the property.

23

Ultimately, the sons were -- the officer in
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question gave them an option.

He said you can either leave,

2

or I am going to arrest you for trespassing.

They said, this

3

is our home.

We don't intend

4

to leave, and the officer said, I am going to arrest you for

s

trespassing.

This is where our goods are.

They were arrested.

6

They were taken to the

7

jail.

They appeared before a magistrate.

They appeared in

8

court, and the Commonwealth nolle prossed the case the first

9

time.

They appealed the nolle pross to the
, .• Circuit Court,

10

and ultimately the determination was

11

should be dismissed.

reach~d

that the charges

12

In a comment from the bench, Judge Hancock

13

indicated from the bench, which may be part of our problem

14

here, that this was a clear case in which criminal process

IS

had been used to effect a civil end.
Based on the facts that I have reviewed, based

16
17

on the law in Virginia,

18

prosecution.

19

Dr.

we filed a suit for malicious

Weidman has been -- Dr. Weidman,

the

20

defendant, has been repeatedly deposed, once by Mr. Mccormack

21

in connection with another matter, once by myself in this

22

malicious prosecution suit.

23

On the

record

in the case
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McCormack took his deposition, he indicated that on advice
2

of his attorney, he had called the police and set in motion

3

the sequence of events which led to the arrest of my clients.
During the deposition that I

4

s

Weidman, the defendant, I asked him who he had spoken to

6

prior to making the determination to call the police.

7

counsel objected and said essentially, limit your questions

8

to who he spoke to other than his attorney.

9

questions in response to that objection, and the answer·was,

10

(

took of Dr.

His

I limited my

no one.

11

So, the only one that we believe, and the only

12

one that I think the evidence will show that Dr. Weidman

13

spoke to before he made his decision, was
THE COURT:

14

Well, let's say that is true and

IS

let's say that he says if allowed to do so, and I think he

16

probably would be required to do so, that Babcock told him

17

to call the police, why does that get Babcock a witness?
MR. BRANDENSTEIN:

18

the

malicious

prosecution

That constitutes a defense

19

to

suit,

20

constitutes a defense to the maliciousness of the action.

ll

If a party honestly and in good faith believes that he has

ll

got a right to institute a legal proceeding based on advice

23

of his attorney --
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THE COURT:

1

2

I know, but how does it get

Babcock a witness in the trial?
MR. BRANDENSTEIN:

3

Well, it gets Babcock a

4

witness in the trial, because I need to know what Mr. Weidman

s

told Mr. Babcock that elicited the advice to call the police.

6

If this is going to be the defense, I can't

1

be met with an, oh, my lawyer told me about it, and then not

8

be allowed to go behind that statement and find out, well,

9

what did you tell your lawyer and what did yqur lawyer know

10

about the events and the occurrences between these parties

11

in the past when he gave you that advice.

12

If a lawyer -- if in fact Mr. Babcock knew

13

that there was no right to arrest these people or the facts

14

indicated that there was no right to arrest these people, you

15

can't hide behind the shield of your lawyer's advice.
THE COURT:

16
17

You mean, if the lawyer's advice

was wrong?
MR. BRANDENSTEIN:

18

If the lawyer's advice is

19

given in bad faith or if the lawyer's advice is clearly

2o

erroneous.

21

I

think that if you
THE

COURT:

You will have to

22

something to that effect.

23

don't think that is the law.

show me

I don't think that is right.
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MR. BRANDENSTEIN:
2

far as the advice and whether the doctor was justified in

3

relying on it.

4

advised the Weidman sons, my clients, that they would be

s

prosecuted if they didn't get out of the property.

I can show you that Mr. Babcock had already

6

So, I have got to go behind that communication

7

and find out -- Dr. Weidman, what did you tell your lawyer

8

and what did your lawyer say in response.

9

know that, then I am met with a shield, and; am not allowed

10

12

THE

COURT:

Well,

is it that you don't

believe what Dr: Weidman is telling you or is it
MR. BRANDENSTEIN:

13
14

And if I can't

to find out what really is the substance of the shield.

11

(

This is for another day as

Dr. Weidman hasn 1 t told me

anything.
THE

IS

COURT:

Well,

that is a motion for

16

discovery, not to have Babcock disqualified because he is a

17

witness.

18

MR. BRANDENSTEIN:

No, Your Honor, I believe

19

it is a motion to have him disqualified as a witness, based

20

upon the disciplinary rules and based upon cases that I will

21

tender to the court today, particularly disciplinary Rule

22

5:101 and 5:102.

23

take a case and you know you ought to be a witness --

101 says, if somebody approaches you to
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THE COURT:

1

2

shouldn't be a witness if the defense is, I called my lawyer

3

and my lawyer told me not to do it, I mean my lawyer told me

4

to do it, my lawyer told me to have these people arrested.

5

MR. BRANDENSTEIN:

6

THE COURT:

I can see, well, if you didn't

s

believe he really called the lawyer.
MR. BRANDENSTEIN:

Well, DiMuro and I have

10

argued about this, as to whether this motfon is premature or

11

not.

12

the fact that the defendant intends to rely upon the advice

13

of counsel defense.

14

question.

And I have asked Mr. DiMuro if he will stipulate to

I have not gotten a clear answer to that

THE COURT:

Well, get all that before you

16

move it.

17

isn't an issue, and we don't get to it at all.

18

it is an issue,

19

Weidman, you have got to tell them what your lawyer told you

20

and you have got to tell them what you told your lawyer.

21

does it, you believe it, then there is no reason for Babcock.

22
'•.

Then the question is, did he

really call the lawyer.

15

(

Right.

7

9

~-

What I am telling you is, he

23

Because first, if he is not relying on it, then it
Second, if

then probably the court would say,

MR. BRANDENSTEIN:

Dr.

He

Based upon the depositions

Your Honor -- in the first deposition, Dr. Weidman says, my
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lawyer told me to do it, although he never identifies his
2

lawyer.

3

THE COURT:

4

MR. BRANDENSTEIN:

In the second deposition,

s

his lawyer, who was sitting there says, you can assume it is

6

me, and I am going to tell you that you have got to limit

7

your questions to questions
THE COURT:

8
9

11

Let me go back, because I don't

think I am communicating with you.
MR.

10

BRANDENSTEIN:

You are saying it is

premature.
THE COURT:

12

For two reasons though.

One, you

13

now raise a question in my mind whether they have raised it

14

as a defense.

Find that out in discovery.

IS

If it is, then I suggest to them and to you,

16

that it is relevant and necessary and not privileged any

11

more, what he told his lawyer and what his lawyer told him

18

on that specific issue.
So, you ask Dr. Weidman, what did you tell

19

(

Yes.

20

your lawyer, what did he tell you.

21

honest.

22

only possibility that there could be a need for Babcock is

23

if Weidman, you think --

You believe it.

He tells you.

It sounds

There is no need for Babcock.

Anita B. Glover U Associates, Ltd.
Post Office Box 100
Fairfax Station, VIrginia 22039·0100

The

(703) 2.'7S-A36
2.71-8606
Prince William Metro 6 . .2.070

167

il

I

28

MR. BRANDENSTEIN:
THE COURT:

l

If he

raises the defense, and he testifies, I called my lawyer and

4

he said, that is the defense unless you don't believe what

s

he is telling you.

6

testify.

There is no reason for Babcock to

Weidman is the other side of that conversation.

7

MR. BRANDENSTEIN:

8

THE COURT:

Yes, sir.

Well, he can testify to what it

was.
MR. BRANDENSTEIN:

10

Well, Your Honor, if two

11

people have information about a critical event in a case, I

12

ought to be allowed to depose both of them as to their

13

recollection concerning what happened in that action.
THE COURT:

14
15

depose him.

You might even be allowed to

All right?

16

MR. BRANDENSTEIN:

17

THE COURT:

But that still wouldn't make him

a

19

possibility that it would get there is if either you or they

20

need Babcock to contradict what Weidman says happened in the

21

conversation.

23

witness.

Yes, sir.

18

12
(

Senior Weidman -- no.

3

9

(_

Raises the defense.

It still

wouldn't get there.

The only

That is the only possibility.
Otherwise,

Weidman

can,

assuming

we

get

through all the hoops, and they are not agreeing to any of
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1

the hoops that I am saying they can go through, but assume

2

we get through all those hoops, and we get down to the point

3

where it becomes relevant to testify at the trial, what

4

Weidman said to Babcock and Babcock said to Weidman, the only

s

possibility of Babcock

6

somebody doesn't believe Weidman.
MR. BRANDENSTEIN:

7

(

having to be a witness is because

Well, an additional reason

8

why Babcock may need to be disqualified, Your Honor,

9

because of the ethical considerations and the disciplinary

10

rules are intended to avoid a situation where we have a

11

witness on the stand who is pointing to his counsel at

12

counsel

13

participating in the presentation of the case and says, that

14

man told me what to do.

table,

who

has

been

arguing

the

IS

And that is the situation where --

16

THE COURT:

case

is

and

First, I don 1 t know they are

17

going to do that.

18

it comes down, because I don't think he has any idea -- you

19

know, you have to invent a lot of pieces to get him to be a

20

witness in that case.

21

22
23

And second, I don't think that is where

And you haven't got the pieces yet.

And the

pieces don't even look like they are going to there.
MR. BRANDENSTEIN:

Well, I guess what I need
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to do is take another deposition of Dr. Weidman, and if I get
2

another objection -THE COURT:

3

No, I don't think you need to

4

take a deposition at all.

5

interrogatory.

6

contend a defense to this case based on advice of counsel or

7

something?

8
9

Do you contend or is it a defense?

Then

you don't run into the question of whether you can use a
deposition or not.

11

MR.

12

Do you

You can do it all with interrogatories.

10

(

I think you need to file an

It is simple to do.
BRANDENSTEIN:

so, the motion is denied

without prejudice; is that what I am hearing?
Yes.

13

THE COURT:

14

MR. BRANDENSTEIN:

IS

MR. DiMURO:

Thank you, Your Honor.

Your Honor, may I simply note for

16

the record, there are probably some other reasons you have

17

forgotten about why it is premature, but I am not going to

18

burden the record.

19
20
21

We will save it for another day.

I presume the stay on discovery is now lifted
also in this case despite the pendency of motions.
MR. BRANDENSTEIN: Oh, yes.

I have got orders

22

in my office on the three cases that I have got lifting the

23

stay on discovery.

And I will either fax those or mail those
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to Mr. DiMuro this afternoon.
2

MR. DiMURO:

3

MR. BRANDENSTEIN:

Thank you, Your Honor.

(Whereupon, at approximately 12:50 o'clock p.m., the

4

s

Thank you, Judge.

hearing in this matter was concluded.)

6
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